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NATURE OF THE CASE

Anita Albano challenged the district court’s sentence in this case, arguing that
the judicial prior conviction findings which enhanced her KSGA sentence violated
Section 5 of Kansas Constitution Bill of Rights. After the Court of Appeals affirmed,
this Court granted Ms. Albano’s petition for review on that issue. She now files a
supplemental brief, as allowed by Supreme Court Rule 8.03(i)(3).

STATEMENT OF THE ISSUES

Issue I The judicial prior conviction findings which elevated Ms. Albano’s
presumptive KSGA sentence violated Section 5 of the Kansas
Constitution Bill of Rights.

STATEMENT OF THE FACTS
The Court of Appeals provided an accurate statement the facts. State v. Albano,
No. 120,767, Slip Op. at 2-5 (Kan. App. 2020). Although Ms. Albano raised several

additional challenges to her convictions in her briefing, this Court granted review on

only the Section 5 issue. State v. Albano, No. 120,767, unpublished order, September 30,

2020.
ARGUMENTS AND AUTHORITIES
Issue I The judicial prior conviction findings which elevated Ms. Albano’s
presumptive KSGA sentence violated Section 5 of the Kansas
Constitution Bill of Rights.
Introduction

Ms. Albano maintains the argument she pursued both in her original briefing
and in her petition for review: that Section 5 of the Kansas Constitution Bill of Rights

requires sentence-enhancing prior convictions to be proven to a jury beyond a



reasonable doubt. Brief of Appellant at 25-32; Appellant’s Petition for Review at 2-11.
In Kansas, “The right of trial by jury shall be inviolate.” Kan. Const. Bill of Rights, § 5.
And Section 5 “preserves the jury trial right as it historically existed at common law
when our state’s constitution came into existence.” Hilburn v. Enerpipe Ltd., 309 Kan.
1127, 1133, 442 P.3d 509 (2019) (quoting Miller v. Johnson, 295 Kan. 636, 647, 289 P.3d
1098 [2012]); see State v. Love, 305 Kan. 716, Syl. § 12, 387 P.3d 820 (2017) (in criminal
cases, the jury trial right extends to “issues of fact so tried at common law”). But the
KSGA relies on judicial prior conviction findings for sentence enhancement. See K.S.A.
21-6814(a). This practice violates Section 5 of the Kansas Constitution Bill of Rights,
rendering Ms. Albano’s sentence unconstitutional. See Brief of Appellant at 25-32;
Appellant’s Petition for Review at 2-11.

The Court of Appeals has provided two reasons for denying Ms. Albano the
sentencing relief she requests. See State v. Albano, 58 Kan.App.2d 117, 125-34, 464 P.3d
332 (2020). First, it has asserted that Section 5 should be interpreted identically to the
Sixth Amendment of the United States Constitution. See Albano, 58 Kan.App.2d at 127-
29. And, as Ms. Albano has conceded, both this Court and the United State Supreme
Court have rejected challenges like this one raised under the Sixth Amendment. See
Apprendi v. New Jersey, 530 U.S. 466, 490, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000) (noting
prior conviction exception to general rule that all sentence enhancing facts must be
proven to a jury beyond a reasonable doubt); State v. Ivory, 273 Kan. 44, 44, 41 P.3d 781

(2002). Second, the Court of Appeals has asserted that American common law did not



require prior convictions to be proven to a jury beyond a reasonable doubt when the
Kansas Constitution was adopted in 1859. See Albano, 58 Kan.App.2d at 129-34.

The Court of Appeals’ analysis is flawed on both points. The Kansas
Constitution offers more robust protection of the jury trial right than the United States
Constitution does. Brief of Appellant at 27-29; Appellant’s Petition for Review at 7-9.
And American common law in 1859 included the right to have sentence-enhancing
prior convictions proven to a jury. Brief of Appellant at 29-30; Appellant’s Petition for
Review at 9-11. Accordingly, this Court should reverse the Court of Appeals and the
district court, and vacate Ms. Albano’s unconstitutional sentence.

The plain language of Section 5 offers oreater protection than the Sixth Amendment.

Ms. Albano, in her earlier filings, has advanced the argument that Section 5 offers
greater protection to the jury trial right than the Sixth Amendment does. Brief of
Appellant at 27-29; Reply Brief of Appellant at 3; Appellant’s Petition for Review at 7-9.
This Court has recognized that Section 5 makes the jury trial right in Kansas “inviolate”
- while the Sixth Amendment contains no such language. See Hilburn, 309 Kan. at 1150;
compare Kan. Const. Bill of Rights, § 5 with U.S. Const. amend. VI. This Court should
continue the approach taken in cases like State v. Becker, 311 Kan. 176, 459 P.3d 173
(2020), by treating jury trial right challenges raised under Section 5 differently from
similar challenges raised under the Sixth Amendment. See Becker, 311 Kan. at 185-87.

This approach is supported by the distinct language employed by Section 5 and

by the Sixth Amendment to the United States Constitution - as well as the language



used in Section 10 of the Kansas Constitution Bill of Rights. These differences are

captured below:

Kan. Const. Bill of
Rights, § 5.

U.S. Const. amend. V1.

Kan. Const. Bill of Rights, § 10.

“The right of trial
by jury shall be
inviolate.”
(Emphasis
added).

“In all criminal prosecutions,
the accused shall enjoy the
right to a speedy and public
trial, by an impartial jury of
the State and district
wherein the crime shall have
been committed ... and to be
informed of the nature and
cause of the accusation; to be
confronted with the
witnesses against him; to
have compulsory process for
obtaining witnesses in his
favor, and to have the
Assistance of Counsel for his
defence.”

“In all prosecutions, the accused
shall be allowed to appear and
defend in person, or by counsel;
to demand the nature and cause
of the accusation against him; to
meet the witness face to face,
and to have compulsory process
to compel the attendance of the
witnesses in his behalf, and a
speedy public trial by an
impartial jury of the county or
district in which the offense is
alleged to have been
committed.”

Most notably, Section 5 makes the Kansas right to a jury trial “inviolate.” See Hilburn,

309 Kan. at 1150. Neither the Sixth Amendment nor Section 10 (which, unlike Section 5,

loosely tracks the language of the Sixth Amendment) contains anything like the

“inviolate” language of Section 5. See U.S. Const. amend. VI; Kan. Const. Bill of Rights,

§ 10. The brevity of Section 5 underscores the power of the People’s choice to make the

jury trial right “inviolate.” This Court must not ignore the plainly expressed will of the

People. See Hodes & Nauser, MDs, P.A. v. Schmidt, 309 Kan. 610, 622-23, 440 P.3d 461

(2019).

The jury trial rights of Section 10 of the Kansas Constitution Bill of Rights

roughly mirror the jury trial rights of the Sixth Amendment, while Section 5 is




something totally different. Compare Kan. Const. Bill of Rights, § 5 with U.S. Const.
amend. VI and Kan. Const. Bill of Rights, § 10. Admittedly, this Court has analyzed
Section 10’s jury trial rights the same way as the Sixth Amendment, although it did so
partly because neither party asked it to analyze Section 10 differently. State v. Carr, 300
Kan. 1, 56, 331 P.3d 544 (2014). And this Court has also said that Sections 5 and 10 both
protect the right to a jury trial. State v. Redick, 307 Kan. 797, 803, 414 P.3d 1207 (2018); In
re Clancy, 112 Kan. 247, 249, 210 P. 487 (1922). But this does not mean that Sections 5
and 10 are the same. Just because both sections protect jury trial rights, it does not
follow that they offer the exact same protections - especially when their language is so
different.

In fact, if Section 5 means the same thing as Section 10, it is not clear why the
drafters of our Constitution put Section 5 into the Kansas Constitution in the first place.
Appellate courts avoid a reading of statutes that renders other portions of law
redundant or meaningless. See State v. Van Hoet, 277 Kan. 815, 826-27, 89 P.3d 606
(2004). It stands to reason that this same rule of interpretation would apply to the
Kansas Constitution, since other rules of statutory interpretation do. See Hodes, 309
Kan. at 610, Syl. § 4 (plain language of constitution governs). Applying this rule of
statutory interpretation, this Court should find, at a minimum, that sections 5 and 10
are not the same.

Moreover, when interpreting our Kansas Constitution, appellate courts must
“presume that every word has been carefully weighed, and that none are inserted, and

none omitted without a design for so doing.” Hodes, 309 Kan. at 622-23. This Court



must presume that Sections 5 and 10 offer unique jury trial rights because to find
otherwise would be to find that there was no design behind the different words
employed for each section. In other words, this Court must presume that our Founders
drafted two sections protecting jury trial rights in Kansas, and used different language
in each, because it was their desire to grant different protections of the right to a jury
trial in each section.

To get around the plain language of Section 5, the Albano panel relied on a series
of inferences. See Albano, 58 Kan.App.2d at 127-29. The Albano panel ultimately
concluded that: “[S]ince section 10 encompasses section 5’s jury trial right and section
10 provides the same protection as the Sixth Amendment, it is a reasonable inference
that section 5’s jury trial right is also interpreted the same as the Sixth Amendment.”
Albano, 58 Kan.App.2d at 129. Even assuming these inferences to be reasonable, this is
not how our Constitution is to be interpreted. This Court has long held that: “[T]he best
and only safe rule for ascertaining the intention of the makers of any written law, is to
abide by the language they have used; and this is especially true of written
constitutions, for in preparing such instruments it is but reasonable to presume that
every word has been carefully weighed, and that none are inserted, and none omitted
without a design for so doing.” Hodes, 309 Kan. at 622-23 (quoting Wright v. Noell, 16
Kan. 601, 607, 1876 WL 1081 [1876]). The Albano panel erred by making unwarranted
inferences to avoid the People’s plainly expressed desire to make the Kansas jury trial

right “inviolate.”



The plain language of Section 5 must control its interpretation, which makes the
jury trial right in Kansas - unlike the federal jury trial right - “inviolate.”

American common law in 1859 included the right to have prior convictions proven to a
jury.

The United States Supreme Court has recognized the common law right to have
sentence enhancing prior convictions proven to a jury.

Ms. Albano, in her original brief and her petition for review, relied on Justice
Thomas’ concurring opinion in Apprendi, and Justice Scalia’s dissenting opinion in
Almendarez-Torres to detail the common law right to have sentencing-enhancing prior
convictions proven to a jury. Brief of Appellant at 29-30; Appellant’s Petition for
Review at 5-6, 9-11; Apprendi, 530 U.S. at 499-523 (Thomas, J., concurring); Almendarez-
Torres v. United States, 523 U.S. 224, 248-71, 118 S. Ct. 1219, 140 L. Ed. 2d 350 (1998)
(Scalia, J., dissenting). But the conclusion that sentence-enhancing prior convictions had
to be proven to a jury at common law is hardly restricted to those two justices or those
two opinions. As Ms. Albano noted in her petition, a majority of the United States
Supreme Court had endorsed this conclusion by the time Apprendi was decided, either
by joining Justice Scalia’s Almendarez-Torres dissent, or by joining Justice Thomas’
Apprendi concurrence. Appellant’s Petition for Review at 9-10; Almendarez-Torres, 523
U.S. at 248-71 (Scalia, ]., dissenting); Apprendi, 530 U.S. at 499-523 (Thomas, J.,
concurring). But even beyond that, support for the common law right to have sentence-
enhancing prior convictions proven to a jury on our nation’s highest court has been

robust.



For example, in 1967 the United States Supreme Court took up the question of
whether a single-stage trial on a recidivist charge (where the jury was tasked with both
adjudicating guilt and finding the existence of an alleged prior conviction at the same
time) violates the due process rights of the accused. Spencer v. State of Tex., 385 U.S. 554,
554-59, 87 S.Ct. 648, 17 L.Ed.2d 606 (1967). In finding no constitutional bar to the
challenged Texas procedure, the Supreme Court stated that: “The common-law
procedure for applying recidivist statutes, used by Texas in the cases before us, which
requires allegations and proof of past convictions in the current trial, is of course, the
simplest and best known procedure.” Spencer, 385 U.S. at 655. (Emphasis added).

More recently, in deciding Alleyne v. United States, 570 U.S. 99, 133 S. Ct. 2151, 186
L. Ed. 2d 314 (2013), the Court noted that: “Consistent with common-law and early
American practice, Apprendi concluded that any “facts that increase the prescribed range
of penalties to which a criminal defendant is exposed” are elements of the crime.”
Alleyne, 570 U.S. at 111 (quoting Apprendi, 530 U.S. at 490). Writing for the majority,
Justice Thomas further explained that: “We held that the Sixth Amendment provides
defendants with the right to have a jury find those facts beyond a reasonable doubt.”
Alleyne, 570 U.S. at 111.

Of course, the Sixth Amendment-based Apprendi rule is still subject to the prior
conviction exception announced in Apprendi and Almendarez-Torres. See Alleyne, 570
U.S. at 111 n. 1; Apprendi, 530 U.S. at 487 (Almendarez-Torres “represents at best an
exceptional departure from the historic practice that we have described”). But the

Apprendi Court did not justify this exception by finding that the common law allowed



judicial fact-finding of sentence-enhancing prior convictions, but rather by finding that
“substantial procedural safeguards ... mitigated the due process and Sixth Amendment
concerns” otherwise implicated by judicial fact finding. Apprendi, 530 U.S. at 488. But
the Kansas Constitution does not allow an exception where “substantial procedural
safeguards” exist, because the jury trial right in Kansas is “inviolate.” Kan. Const. Bill
of Rights, § 5.

Legal scholars have also recognized the common law right to have sentence-
enhancing prior convictions proven to a jury.

Abundant legal scholarship has also found that American common law required
sentence-enhancing prior convictions to be proven to a jury beyond a reasonable doubt.

See, e.g., Nancy J. King, Sentencing and Prior Convictions: The Past, the Future, and the

End of the Prior-Conviction Exception to Apprendi, 97 Marq. L. Rev. 523, 530 (2014) (“At

the end of the eighteenth century, every state followed the established common law
rule: any prior conviction that would boost the sentence had to be alleged in the
indictment and proven to a jury beyond a reasonable doubt.”); Anthony M. Radice,

Recidivist Procedure Prejudice and Due Process, 53 Cornell L. Rev. 337, 340-41 n. 19

(1968) (“This is the common law procedure once used by a majority of the states...”);
Almendarez-Torres, 523 U.S. at 261 (Scalia, ]., dissenting) (citing additional scholarship,
and concluding that: “At common law, the fact of prior convictions had to be ...
submitted to the jury for determination along with that crime.”) (Emphasis in original).

This legal scholarship reinforces the conclusion that the common law, and therefore the



Kansas Constitution, protects the right to jury findings on sentence-enhancing prior
convictions.

Neither Woodman nor Levell addresses the constitutional question presented by this
challenge - both cases were decided on statutory grounds.

The Court of Appeals has relied on State v. Woodman, 127 Kan. 166, 272 P. 132

(1928) and Levell v. Simpson, 142 Kan. 892, 52 P.2d 372 (1935) to support the contention
that American common law did not require that sentence-enhancing prior convictions
be proven to a jury in 1859. Albano, 58 Kan.App.2d at 133-34. But neither of these cases
actually looks back to the common law practice detailed at length above, and in Ms.
Albano’s earlier filings. Rather, these cases rely on a 1927 Kansas statute requiring that:

“Every person convicted a second time of felony, the

punishment of which is confinement in the penitentiary,

shall be confined in the penitentiary not less than double the

time of the first conviction; and if convicted a third time of

felony, he shall be confined in the penitentiary during his

life. Judgment in such cases shall not be given for the

increased penalty, unless the court shall find ... the fact of

former convictions...” Woodman, 272 P. at 134 (citing Laws
1927, c. 191) (Emphasis added).

But pointing to a 1927 statute allowing judicial criminal history findings does not
resolve the constitutional question. Certainly, the 1927 statute authorized the judicial
recidivism findings, just as the KSGA presently allows for judicial criminal history
findings. The question, however, is not what the statutes say, but rather what the
Kansas Constitution allows. And because American common law guaranteed the right

to have prior convictions found by a jury, Section 5 protects that right as well - even if

10



our Legislature tried to make a different rule in 1927. See Love, 305 Kan. at 716, Syl. §
12.

In fact, the Woodman Court did not directly consider the Section 5 jury trial right
at all. The appellant’s challenge was more of a due process issue - that “the information
on which defendant was prosecuted did not allege that defendant had formerly been
convicted of a felony.” Woodman, 272 P. at 134. Woodman cited extensively to a New
York case, People v. Gowasky, 244 N.Y. 451, 155 N.E. 737 (1927), in resolving the
challenge. The question in Gowasky was whether the prior conviction in a recidivist
charge must be included in the indictment - not whether the accused was entitled to a
jury trial on its factual existence. Gowasky, 244 N.Y. at 457-62; see King, supra., 97 Marq.
L. Rev. at 586-87. Woodman simply does not address the Section 5 challenge Ms. Albano
has raised.

In Levell, the appellant argued that “he was entitled to a jury trial on the question
whether he had been convicted of other felonies” which enhanced his sentence under
the previously cited 1927 statute. Levell, 52 P.2d at 374. Although the challenge was
apparently raised “under the State and Federal Constitutions,” there is no indication
that Section 5 was the basis for the challenge. Levell, 52 P.2d at 373-74. The Levell Court
made short work of the challenge by citing to Woodman and Gowasky - again without
looking to the state of American common law in 1859. Levell, 52 P.2d at 373-74. And, as
noted above, neither Woodman nor Gowasky considered a jury trial challenge - both dealt
with whether a prior must be alleged in the pre-trial indictment. Thus, the Levell

Court’s conclusion lacks legal foundation.

11



Interestingly, the Levell Court went on to explain that a separate Kansas recidivist
liquor law must be treated differently, requiring that the prior conviction element of
that statute must be proven to a jury - consistent with the common law practice
described above. Levell, 52 P.2d at 374. This distinction was justified on the ground that
recidivism created “quite a different and more serious crime” for the liquor law
violation by elevating a second offense from a misdemeanor to a felony, rather than
simply demanding a harsher sentence. Levell, 52 P.2d at 374. In such a case, the Levell
Court held that “every material allegation ... would have to be proved to the
satisfaction of a jury.” Levell, 52 P.2d at 374; see King supra., 97 Marq. L. Rev. at 574-75.
But this type of distinction has since been rejected by the United States Supreme Court:
“[A]ny fact that increases the mandatory minimum [sentence] is an ‘element’ that must
be submitted to the jury.” Alleyne, 570 U.S. at 103 (Emphasis added). Viewed this way,
Levell actually supports a finding that Kansas continued to follow the American
common law practice of requiring prior sentence-enhancing convictions to be proven to
a jury, even as late as the 1930s.

In short, neither Woodman nor Levell offers a legally sound reason to deny Ms.
Albano the relief she requests. The cases do not address the Section 5 challenge at bar.
They instead rely on a 1927 statute to declare judicial prior conviction findings
constitutional, without considering the common law practice at the time the Kansas

Constitution was adopted. The cases do not control the outcome of this issue.

12



The 1862 General Statues of Kansas do not depart from the common law requirement
that sentence-enhancing prior convictions must be proven to a jury.

If American common law had abandoned the traditional rule requiring that prior
convictions be proven to a jury before our Constitution was adopted in 1859, the best
place to look for evidence of that shift would be in our State’s earliest criminal
procedure statutes - not in a statute enacted almost seven decades later. But the Kansas
statutes controlling recidivist sentencing in 1862 show no evidence of abandoning the
traditional rule. Appendix A.1

Recidivist sentencing statutes have been with us since our State’s earliest history.
As of 1862, the recidivist sentencing scheme in Kansas worked to enhance the sentences
imposed on offenders previously convicted of: “any offence punishable by confinement
and hard labor, or of petit larceny, or of any attempt to commit an offence which, if
perpetrated, would be punishable by confinement and hard labor.” General Laws of
Kansas, 1862, Ch. 33, Sec. 278; Appendix A. The statute required a sentence of life
imprisonment for a second offence, if life imprisonment could be imposed for a first
offense. General Laws of Kansas, 1862, Ch. 33, Sec. 278; Appendix A. If a first offense
called for a term-of-years sentence, the statute required the maximum term-of-years
sentence allowed by law in the case of a second offense. General Laws of Kansas, 1862,

Ch. 33, Sec. 278. And for petit larceny and attempts to commit offenses authorizing a

1 The title page and referenced statutes from a publication compiling the General Laws of the State of
Kansas in effect on March 6, 1862 have been attached to the end of this brief as Exhibit A. A digital copy
of the complete publication is available through Google Books at:

https:/ /www.google.com/books/edition/General Laws_of the State of Kansas/mPBBAAAAYAAJ?hI

=en&gbpv=0
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prison sentence, the statute called for up to five years of imprisonment on a second
offense. General Laws of Kansas, 1862, Ch. 33, Sec. 278; Appendix A.

But the critical point for this challenge is that these statutes do not depart from
the traditional common law rule, by allowing a judge to find the existence of a prior
conviction. In fact, in 1862 the jury actually played a major role in sentencing:

“In all cases of a verdict of conviction for any offence, where

by law there is any alternative or discretion in regard to the

kind or extent of punishment to be inflicted, the jury may

assess and declare the punishiment in their verdict, and the

court shall render a judgment according to such verdict...”

General Laws of Kansas, 1862, Ch. 32, Sec. 220 (Emphasis

added); Appendix A.
The statutory scheme goes on to provide for several exceptional situations in which the
court must decide on a sentence: when the jury cannot agree on a sentence or does not
announce a sentence, when the case resolves by plea, or when the jury imposes an
illegally high or low sentence. General Laws of Kansas, 1862, Ch. 32, Sec. 221-23;
Appendix A. The court also retained the power to reduce an offender’s jury-imposed
sentence when “in its opinion, ... the punishment assessed is greater than, under the
circumstances of the case, ought to be inflicted.” General Laws of Kansas, 1862, Ch. 32,
Sec. 224; Appendix A.

Again, nothing in this sentencing procedure takes the job of finding the existence
of prior convictions away from the jury. If anything, the jury’s prominent role in

sentencing makes it more important that the jury, not the judge, make any prior

conviction findings. Without making such findings, it is not clear how the jury could

14



impose a legally appropriate sentence, as juries were empowered to do in 1862. See
General Laws of Kansas, 1862, Ch. 32, Sec. 220; Appendix A.

Had the common law eliminated the traditional requirement that prior sentence-
enhancing convictions be proven to a jury before 1859, one would expect to see
evidence of a shift from jury findings to judicial findings in our State’s earliest statutes.
But there is no evidence of such a shift as of 1862. Accordingly, this Court should
conclude that the common law rule was alive and well in 1859, and that Section 5
continues to protect the right to have sentence-enhancing prior convictions proven to a
jury. See Love, 305 Kan. at 716, Syl. § 12.

Conclusion

Section 5 of the Kansas Constitution Bill of Right protects the right of the accused
to have a jury find all issues of fact tried to a jury at common law in 1859. Unlike the
Sixth Amendment jury trial right, the Kansas right is inviolate. And since the common
law in 1859 required sentence-enhancing prior convictions to be proven to a jury,
Section 5 - without exception - continues to protect that right today. The KSGA, by
allowing a judge to make criminal history findings which increase an offender’s
sentence, violates Section 5. And since Ms. Albano’s sentence was imposed under this
unconstitutional scheme, this Court must reverse her illegally enhanced sentence.

CONCLUSION
For all of these reasons, Ms. Albano respectfully asks this Court to reverse her

sentence, and to remand for further proceedings.
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No, 120,767

IN THE COURT OF APPEALS OF THE STATE OF KANNAS

ANITA JO ALBAND,
sppellant,

SYLLABUS BY THE COURT

Aoy appellate-cowt omployvs 2 multi-slop progess o reviow chams of jury

instraetion eor. First, the court must declde whether the fssue was preserved. Second, #
srust decide whether an ervor peourred by determiming whether the istraction was legally
and Tactually appropriate. Pally, i covor 18 Tound, the cowrt must then determine

whother the crror s roversible.

H RS AL 60-455 evidence s admitted gt trial, then g Hmiting instraction i,

generally vequived. But the distoiot court's fathare fo give 8 hmiting instraction concerning

KOS, o458 evidence 15 notalways revorstble errar. Under the fiets and chroumstances

of this case, the distmigt comt’s Tulure to wve » lmting Instroction concermng the

adwissibality of the defendant's prior drog convictions was not clearhy erroneous,

Lak
:

The dustrict conrt does not uadermine the jure's power of nollificstion by

instructing the jury that it "mest” follow the law and that 1t s the juny's "duby™ o do so,



The sentencing cowt's use of jodeial findings of prior chmvictions o sentenee a

defendant sader the Kamsos Somenving Guidehae the

w5 At doss not violae section § of

Foansas Constitution Bill of Rights,

Appaal frow Ridey Uistrot Oourt JORNE BoseH, judge. Option filed Qpail W 2020 affirnad.

Mesrdor Cevone and Kagpee Sobiver, of Kansts Appsiiaie Defader ORce, Sor appeliast.,

Refly G Cennsghom, avvistant somdy agtormey, od Sered Sodsie, atiorey gonseal, for

Befors BRiNE,

210 MALONE and GAaRDNER, B

Malorg L Auita Jo Albano appeals following her comvictions of two conats of
diztribution of & contrelled substance within 10O feet of @ school. Albano claims: {E}
The district court srved by failing w mh a Hmiting instruction concerming the admission
e evidenes of her prior deug convictions () the distriet cowet yodernned the fuey's
power of nullification by instracting the jury that it "must” follow the law and it was the
Jury’s “duty” 1o dosopand (3 e sontenoing court's use of judicial findings of prioe
sonvictions to septence g defondant wnder the Ranses Sentenciog Guidelines Aot {KBGAS

stes seotion 3 of the Kansas iﬁfﬁn&tﬁmi@n Bl of 'ﬁ’{ig ts, Fow ii’i;s:: reasons stated in thiy

FAaOTual ang FROCEDURAL BACKGROUND

in 27 &t?m Cownty Police Officer Michae! Do assigted i theee canradled

bavs between a confidential informant, 5.0, and Adbano. Each of the buys took place i
Albano’s apartment, 280 feet from an slementary school. The first controlled buy

poctved on Jampary 19 2007 5.0 bopght 12 oxveodone pills from Albang for $180

ot



S had teated Albane to sot up the buy. 800 walked mite Albano’s apactneent, got the

pills, and returned o Dun's car a fow mbndes ater.

On Jrausary 26, 2017, 5.0 hought one oxyeodone pill from Albane for §20 8.0
frest went o Albane's door but reserved no saswer, s he called her &;zm;rf:sg-- after the call

A3 returned 1

Duron's var a fow nusuies 'i;xi:mr wiﬁz ﬁm_;}i}i

O Al 10, 2017, 8,00 bought 10 oxyeodone pills from Albang for 83K 840,

atked uy, got the pills, and rehwrned to Daw's car o short tine later, Al theee of the by

were andio and video recorded by a Jovice attached to ‘Sﬁi},

On September 140 2017, the State filed an soended complaint charging Albano
with three counts of distabution of & controlled substance within LA feet of a schowl
based on the transactions on Jasuary 19, Tasuaey 20, and Apuil 10, 2017, The district
court held a jury trial on Qutober 31, 3018, Dunn testified to driving 3.0 to cach of the

theee buys and the sequence of events, D also testificd that Albano sppears in gl threg

vides vecordings of the bays, Rifey County Police Detective Robert Dierks testified that
he strip-searched S0 before and after the Tanuary 19 and 20, 2017 buys and that nothing

was found. Disks also upmm that the department paid §.G for completing the buys.

Riley County Police Sergeamt Nathan Boeckouun, SO0 handler, estified that be strip-

serched 8§

g was found,

5.0 festified sbout the three controlled bays, SO0 was onigmally working off
charges as an toformant but was aow paad for conducting buys, S0 explaimed that
Adbano was not voe of the oviginal targets wWdennlied by the police, but he brovght
Adbano's name up to them because he did deugs with her befove, SO0 was the one who
reached out fo Albang asking to by deugs, Adbano Sd not respond o of the ties be

peached put, but SO0 knew be coudd just drop by her apartment 1o got the pills beoguse

-
Ry



she had an open-door policy. At the time of the buvs, SO0 had a prescription for
Percooet. §.0. aabisinted thiat bre was using methamphetanine and opiates durving sarly

2017, but he did not ose drogs wheo detng controlled buys for the pobee,

Adbano testified on her own bobalf, presenting an entrapment dofonse. Albane

testifiod that she had prior convictions for distribut

g drugs, but she had successfully

copleted probation 4 months betore the Hrst buy and she recerved ondy one sanctiion
during the entire 22-month probation period. Albano stated that during the time frame the
buvs ovowrred she was "in the business of putting [her] home together, and tiving to gt

Thert Bt put back together”

Albano testified that she had & preseription for exyoodone because of her severs

Back problems, Albane exploned thet she had since asked her doctorto take her off of

sxyvoodons because ;3:; ﬁgﬂt wrcluding §‘\s Ch 1 were constantly berating [herl wmoan offont
.. they ended up being stolen. ™ Albane
admitted to gﬁ%gﬁg 8.8 ﬁm g}iﬁ’is on Jaouary 19 and 20, 2017, within 1,000 feet of an

slementary school, She said she felb pressured to sell 8.0, the pills because he was always

rosching oat to hor aud he was ot her house daily; e was so porsistent that she gave

the pills ust to get him o leavs,

Adbao did not remember gfi&‘i‘ng 4k the 10 §i§§.§s an .Agﬁ?t‘ii T, 2017, She stated

ihiat, When ashed w hs‘zi %iw was doing counting $200 in the | k;m HY, 2017 video if she
was not selling 8.0 pills, Albass vesponded that she was raadomly counting her own

money sinee she had just gotten paid and she wanted to know what she had w her waller

The State called Riley County Podice Corporal Ned Ramsey 8 a rebuttal witness,

Ramsey testifivd that he interviewsd Albane about the thees buvs aad Albans wdd b



st she did wot "vproadly® sell pills and that she had sold then w the past but st ducing

the thime fame he ashed shout

unprisonment snd 36 months’ postrelesse supervision. Adbaso timely appested the distoet

conrt'’s judgment,

i o give a Himibieg instraction
concerning the admission o evidence of her prior drug convictions. It was Albana
hersell who Hest westified aboat hey prior convictions. Adbaao coscedes that she did st
request @ Hmiting instraction at tial, but she arppes that a loiting mstrpotion was
factually and Jogally sppvopriste heoause her prior convictions met the definition of

E.SA 60-435 evidence. The State argues that Albaas s precluded from seeling review

on this sssue becguse she fovited the ecvor by oot requestong the limitng wstruction, s

the alernative, the Stute argoes that amy error was not clearly erroneoss,

The court smploys & multi-step process 1o review ol of jury instruction ervor,
First, this court st decide whether the tssue was preserved. Second, #most deaide

shether an error ccomed by defernining whether the instruction was legally and

- thae st twe steps, this count exercises undl

¥

ferms, 308 Kan 1439, 1451, 430 P33 448 (2018),

ek

factually sppropriste. Iy addes

review, Skade v HY

H covor i found, this court must then determine whether the ervor is reversible,

308 Kan. ot M3 Hecawse Albano did not objeot at trial, soolow error standard applies.

Ly



See KLS.A, 2019 Supp. 22-34 1403} 308 Kan, ot M5 Under o clear ervor standard, the

appeliate conrt mast decide “whother s feomdy convineed that the pary would have

reached s di¥ferent verdict had the fnstrpction oo not occurred ™ 308 Kano at I3 L
Albano has the buvden of cstablishing cleor orror. See State v Semtry, 310 Kan, 715, 721,
49 P 3 420 (2019), To determine whether she met her burden, the court sxamines the

at T2

eutive record de pove, See 310 K,

e 335 ¥ e <&'?}~"*l e Bvvited ervor docivine.

A defendant's g‘&}iii;&f}?f o allege an nstruetionad srror s not absolute, St v
Stewarr, 306 K, 237, 248, 393 P33 1031 O017). The tnvited ervor dovtrine states that g
“defendant may not nvite and lead g district court to srror and then complain of the
grror o appeal " 306 Kan, st 248, The Siate argaes thay Adbano tovited this cevor by
failing to request the instruction i her proposed Istructions ar at the jury nstruction

conforence. Albano counters that she did not fnvite the ervor but that she stmphy did not

request the instruction of objeet to s omission,

The Kansas Supreme Court bas found that the tovited errar doctrine spphos when
{1} the district conrt gave the defendant’s requested instruction; {2} the defondant agreed
0 the wording o an instroction; o {3) the defondant sgroed 10 8 rosponse f & jury
question, Seg Srowerr, 306 Kan, at 248-48. I these tvpesof cases, the defendanm took

alfirmative action to cause the error that he or she later appeated.

Huting wstruchion. The -t‘;isiij}? action ._ﬁgﬁa&m E'l'{).i;‘s-fii wnmmug this tssue was chousimg te
intreduce the evidence of her prior convistions in her case-inechief. But & defondant does
not watve the spplicability of & Hmitlng instruction simply by introduciog K8 AL 80-433

evidence bevanse 8 Bwing instruction is regquired repardless of which party introducsd

&



the evidence, St v Madfing, 299 Kan, 651, 668, 333 P.3d 1142 (2014 Thas, the invited

ervor doctrine doss not prevent Albane from arguing this issue oo appeal.

Tuming o the merits, Alhano argues that 2 Hmiting instruction was sppropriste

because her prior convictions et the statatory definition of K.S.AL 80-435 gvidence. She

asserts that a lmiting mairgotion 8 legally necessary whon s defendant’s prior

costvictions are adminted hecause otherwise the ey will impermissibly use the prior

convictions as general propasity ovidenee,

K.S.AL J019 Supp. 60455 states;

“a) Sulyret 1 KOS A 8047, and gwendisents taidto, ovidence it 3 porson

sompmittiad & vebne o vl wrong sy spestfiod vecasion, i ndnusibls 1 prove such

porson’y dhsposiion i samnet ovhne o stvil wrong S8 e basis S s inlevencs that the

purson comawitted ancther et o avi wrong on another spectBed ossssion.
* i\} Subsioct 1o K8 & G348 and 5048, and sengndiments thorewy, such
cvidenon i admissible whan relevan to prove some other maderial Taot fncluding motily

8

oppertumty, et proparsbion, piee, kaowdadge, wemity o absomee of pastabo oy

aogident ¥

H RS D048 evidence is admitied, then a Hmdting instraction 13 required, Stare
v Burler, 307 Kae 831 860,416 P 3 118 20081 Aninal, Albano testified about her
gwim-mmvi@iiam toexplain that she was mmiung o gt her b on track and that she did
aot want 1o sell the pillse Abane mentioned hor convictions again (o ber clesing when

discossing her entrapment dofonse. Albano does not explain on appeat what 8 lating

ssstruction world have suid o das cose, other than o mstract the jury not o consider the
gvidence of hor prior comviciions to prove that she bad o proponsity to commnt the orimes

foe wlaeh she was chavged. In any event, » Hiniting tnstruction is required for the

=2



sdmission of K.8.A& 60-435 evidence regardiess of which parly uroduced the evidence,

Sofing, 299 Kav at 660, Thus, we conclude the district vourt showld have given g

§ii'm‘t‘t‘xw wstrction 10 dus case aad s fuilwre 1o do soowas sotonsous,
But the district court’s failare o give a E!mmm nsinchion g&)ﬁkkﬁili‘@h K54 o

433 pvidence s not alwavs reversible ervar, Stare v Gy Kan 39 30, 184 P

S47 (20063, Albano grgues that without the lintting instroction, “the jory was left | |

potentially belioving that it conld generally sse those price crimses as propensity evidence

when deciding My, Albane's altimate gailt,” The Siate srgues that the district comt’s

fardure toogive 8 haibing testreetion i s case was not cloarby srroneous.

sy this case ms_*;-s@:s;- @i’&;ﬁ.ﬁg@' a:;%f'g'mf:;mtag, Adbanorelind on an i:;ﬂi?if;ig}fim‘su‘ defense. To pursae
an eotrapment defense, the defendant must admit substantial imvoalvement in the orimes,

See Sere v Hofl, No, TITA81, 2018 WL 3596257, at 4 {Ran, App. 2018} Gunpublished

mg}.%’r;.i{asmi sev. slowsiod 309 Kan, 1351 {;?fﬁ}fij?li}.. Albano did just that ss she admitied on
diveet cxamingtion that she gave 8.0, the oxveadone pills on Jeouary 19 and 20, 2017,

within 1000 foetof g school. The read tssue atiriad was whether 5.0 mduced or selicited

Albano to sell the pills when she was not predisposed to do so. Bt s unclear bow the ey
could have impenmissibly relied on Albaae's prioy convictions as general propensity

evidence when thers was ne veal dispute that she commuted the aots i question.

Even assuming i was possible for the jury to consider Albana's prior convictions
as general propensity evidence, we are not "Hnndy convineed that the jury would have
roached s differcet verdint had the instriction evor not scdurred.™ Wil 3 Ran &
1431, The verdiot establishes that the ury Jdid not ieperanssibly redy on Albane's prige

convictions to establish her puilt because the oy acquitted Albano of one of the three

charges, I the juey had wapermissibly relied on Adbanu's prior setmes to deteraniae hey

suilt, 1t would bave convicied her onall cowts, See Sae v Nodmow, 398 Kan, 16 139,

8



1-

reede v Sy, 304 Kan, 773, 375

284 P3d 231 (2012}, oversuded oi other grends by

T

PRG3R 2010 Based on owr review of the entire record, we find the district cowt's

fadlure to give a Hniting atrecton was not dlearly erronsous,

Proeorie DrnieT Court UNDERMBNE THE HIBVS POWER OF \i'm* CATION BY
N THE S T jj&ai‘{;ff:ﬁ" FOLLOWTHE Law?

Albano next olaimy the distriet conrt pndermingd the juey's power of nallificanon
by instructing the fury that it "mrust” follow the law and it was the juny's “duty” to do so.
Albano compluing of language tn lostruction No. 13 which stateds " Your verdiot must be

aaivietions.”

founded entiredy upon the evidence aduitted and the law as given i these
She also complaias of Tanguagy wm Instroction Moo Py which stated 1o part that "os vour

cerned 1 your iiﬂlimgi;rom and final

duty 85 swornn friers in this case 1o be

conclusions by the svidence as yvou naderstand and reoember 11, and by the law as given
iy these mstrctons. Albang sraues that the distnot court committied clear srvar by
giving these mstructions because they provented the jury from sending 3 message tothe

Riley County Police Dopartient aboat its questionable wse of confidential informants,

The State argues that the Kansas Supreme Court, e Sbwe v Bowdidy, 3 Kaa.

19, 448 P.3d 316 (2019), addrex

LGS

i the smme instrnetional languses now chatlonged by
Albano and determingd that it did vot interfere with the jury's power 1o sudlifv. The State
also points out that owr Supresme Conrt has pot secognized "a vight” o nullification. Iy hey
repdy briel) Albaog concodes that the laspuage she challenges i strsetion No. 134
wdentical to that at fssue fn Huodshy, But she arpues that unlike Beothby, she alse
challenges the language i nstruction Moo 15 and the combined offect of thess two

Strenesus nstructions was 3 misstatement of the

9



Ay e her fiest wsue, this cowt applies the three-step sualysis for claims of jaey

mstruction arror Because Alhano did not {.s%};imé ter either tnstruction, the olear oy

standard apphies, See KOSAC 20089 Sepp. 23-34140 . Wiy, 308 Kan. s &L

Ag the State corvectly points oud, in Hooshdy, the Kanses Supreme Ot addressed

the same chatlenge o the langoage found bere in Instruction Mo, 13, Boothby argued that

“the district eourt erved when 8 istructed the jury: "Your verdict must be feoanded

entirely gpon the evidence sdmitiod and the law as given in these mstructions™ because
“it tald dhe juey that it did aot have aovight 2o nellifv.” 310 Kan a0 629 The Kansas
Suprems Court stated that Kasas doos not recognees @ vight fo jary nelhificebon, 318
K ot 631, The count found that the districtcowt did not onr uy giving the challenged

&

&

instrnoton beeagse # was leg ﬁﬁ\ SO

T e chatlonged matruction was logalty vorrset. . This s oo sosunse-—-and bedvogk-—

ey e juaws outly 'izgiiifa;::s}m the rode of judps and jary aid

st im:paﬁa\ﬁﬁyg gjrssi‘gm:&s ihrs gocused. .. Thus, o dstior cournt doss B ore when 3 ells

g w\

,,,,, I K, el 83132

Our Sugreme Court pointed out that the distnot cowt does not undermine the

powar to sl by instructing the jey o follow the oy because mallification iy 8

deliberate rejection of the mandatory charge o follow the law, 310 Koo, a2 632, Beoause
our Supreme Cowrt has determined that the language Albano complains of in fostraction

Nen 13 is fegally correct and does not interdire with the jury's power to nullify, she has no

right to reliel on that olaiie. Pondy v Sy, 56 Kan, App, 3d 743, T83-84, 437 P 88
Rty ?;i*} {5"‘?&%53 ot 18 -ﬁ:ﬁzi&* hound to follow RKansas Sm‘zrmm ‘Eﬁ@ﬁﬁ gz’zf'séwzimi:, ahsent

Fiaghy, Adbsno’s challenge to lnstroction Ne, 13 also fals Abthough Iastrachion

N 13 used difforent wording than Instraetion No. 13, the complained of Bmguage is

L



substantively wWentical to the language challenged by Boothbye it s welloyg the m‘a 0
follow the faw . The district court does not eny when it tells the juey w0 foliow the Taw nor
dovs o underming the power W aullify, Boorkbe, 310 Kan, ar 632, Thus, the distrier court
did not o in giving these legally correct instructions. Finding no srvor, we need not

ey

engage i the olear ervor analysis. See Wilamy, 308 Ran. @t 3L

Fraally, Albano claims for the first time on gppeal that the seatencing court's use

of judicial Badings of prior convictions to serdenve a defendant under the KSGA violates

ﬁs‘;‘ﬁ:‘i‘i?&}i*ﬁ Sof the Kansas Constitabion Bl of Rights, Section 3 of the Kansas Constiiation

dolate.” Kan, Const, Bill of

s v fove, 308 Kan 716 734,

ABT PS4 820 (2017 Thus, Albano covreethy argues that thiy court van hear bar

onstitutionad challenge rmsed for the first tme on appeal becguse o 18 neeessary o

pr‘s:w‘:f.:m the dental of & fundamental bt See Store v Phiflios, 209 Ban, 479, 493, 323
3d 1093 (20141 A constitutional challenge to the KSGA involves a question of law

OSSE 12 P A usd sy

sxﬁs;i»zzst:i: o untiuted ren

Albano concedes that thiy srgument has boen refected with respeot 1o the United

States Constitution. See dpprendi v New Jorvey, S30 108 468, 490, 1208 O 2348, 147

Lo B 2d 433 020007 ("Other than the fact of 3 price conviction, sy fetthat ncreases

the penalty for a crime beyond the g}&‘&is&mﬁ}}sﬁﬁ statutony mexinnan must be submitiod o 8

Jury, and proved bevond a reasomable doubt. ") Sonlarky, Slhane admity that the Kansas

Supreme Court has repeatedly refected the srpument that the KSGA violates the Siah
ard Fourteenth Amendoments o the Lintted States Upnstitition, See Stre v oy, 2

Kan, 44, 4548, 41 P3G T8 2000),

Bt Slbanc asserts that the jury weiad vighn ;me;?é@s‘;‘

i



section d of the Kaesas Constitution Ball of Rights provides greatey protection thanthe

Jury trial vight under the Sixth Amendment to the United States Constitution,

“Section 3 preserves the jury el nght as # isisi&fﬁmiﬁiy existed at conumon law

when our state’s constitution came it existonce.™ fove, 308 Kanoat 78408 w*zm\ oy this

rule, Albanc argues that because the common faw rm;;uﬁmtﬁ a defendant’s eriminal b

Wi‘?iiiﬁ:h &i}@waﬁ vja_ﬁii;::iai Frdings of eriminal hi.:-z;fe{fs;ﬁy - uneonstitutional ander section £

foy

The State ponts out that the Kansas Supreme Court bas dbtenmaned that the

KEGAs use of '5 udivial 'ﬁmﬁiﬁas of s:z;z"iminaﬁi_ E&;i:‘s‘tm\} does ot vielate the Sinth

> Riste argues that Albaso has oited no

arthority to support hey s;%iais‘isi thit :gz:g:s'm 5 of the Kansas Constittion Bill of Righis

provides groater profection than the ey tnial nght in the Uindted States Uonstiution.

Albano's constitutional eimﬁmgﬁ fils for bwo rosons, First, thore s g deck of

roguiring that g jary {ktmmm crivnoal %iaaqu»-i;hmi the i‘é{imﬁ, __jjmy trisd .a‘é_ght, which
dows not require 8 jury trmske such fadings. Secomd, Albane's argronent fails vnder a
section & armdysis becmse there is no fndication that Javy was vequited at common aw

to determine ortsng] Bstory when the Kansas Constitution wis adopted,

Ondy one prior case has addressed the exact srpument of whether the KSGA'S

£

cicial Radings of ¢

v Pafensne, Noo 119,164,200

crising E‘uawﬁ viodates section § of the Ransas Constintion, Ta Xeate

9 WL 2306636,

al *a (han App. 2019 Qunpublished

opiniond, rev. denfed 310 Kan,  (Decentber 17, 2019), this court refected the same

i3
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seetion & argument Adbano wakes, inding Valentine did not show that section § provides

greater prodection than the federal fary trial vight

My view of the Kansas § \spn. v Clonast’s eonsisiont mi-w*-ii@rt of the Btk

Amendiment-Tosed version of Valentine's corme arpumend, i wowmbunt on Valuotine

oprovide au {hmt‘y shvoy g oy Suppone Coust itorpssai-or woubd sterpegts§ 3 of

the Kaeve Constilution 818 of Righls to requare fury Godings that the Suth ovendment

dosox mod. Mo Sl to do so, This soutds debe bownd 1o Slleay Konsas Suprems Cowst

pracadent absont sowme madcation tat the sourt & depenting from s pravises position.”

Vialorting's avgnment il {hation cnsited 1

Albane argnes that Fodessing i wronghy de

ded beoanse the court did oot address

why section 85 "wviolate” jury tial vight did mot extend to the jedicial findings of prier
convictions. Albane argues that the plain language of section 5 shows that it provides

pregter protection than the Sixih Smendment beasuse "violae means irviolage.”

Adthough the Pafearine court did not exphionthy addvess the iviolate langoage,
there seems 0 be general sapport for its finding. The Sixth Amendment stites that “liln
all orimanal prosccutions, the sccused shall enjoy the right to a speedy and public wigl by
artial ey of the Stade aod distreg whersin the coime shadl have been comamitted. "

n ey

LES. Coost, amend, VI As Albane potts oul, the Kansas jury toial vight 1o seotion §

states that the o

o a gy triad shall be Minvindate.” Kan, Const. Bill of Rights, § 5

Hawewer, :5&‘{31{333@’ %;\mﬁnssg‘: the Kansas jﬁf‘j&" feal x‘i;ig%ﬁi wses the word "eviclae” does not

AN i BECesas

The general rule in Kansas s that the Kapsas Constitution is interpreted stmilarly
to ity foderal coumerpant even though the Tanguage wmay differ, See Stave v Lawwn, 398
Ko 1084, 1091, 297 A3 1164 (0" Bat, at least for the past half-contury, this count
has generally adopted the United Sigtes Supreme Cowt's interpretation of comesponding

federal constitutions! provisions & the mesning of the kangas Constitution,



pobwithstandmy soy texiua], histonieal, or jurisprodeniigl dufferences " So even though

sechion 5 contans texiual differsios from the federad jury ool vight, generadly ibwould be

interpreted sinvlady o s federdd couterpant and Adbano cites no anthority to suppont

her claim that section S should be intorpreted Droader thar s feders] counterpant,

In Tact, caselaw seoms w0 imply, as explained below, that the Kansas crinnmal jury

trial right w section 3 is equivalont to the federad jury il vight. T 1922 the Kansas

Supreme Cowrt beld that seotion 10 of the Kansas Constiiution-—which seoognizes &

& DOsnty oF

[

crimingd defendant's vight to "speedy publie tiad by an impartial jory of g

dhisbrict my which the offense s alleged o bave been commutiod "—anctades the nghtio s

Jury trral gs established o section &

*So tar ag the righe to ey sl vs converned, o spooified e seotion 1, s ey

o be repandad av ol salenaion of that prasted mssction 3. In the brter scotion thare B

crpansraion of & suadesr of the i thaet the smousad shall fave moa prossoation fora

1 ‘ i . IR TS SR SIS SUTINE I | SRR et ety o gy
public offtnse, onad i Srohefer sheripde fo o ferpaind wivew v fe soelie

sootion, o

wirich is wodded e reguiremen e ace il b piven @ sposdy publi

13

svnnly where P olfonss was compaited. " {Bophasie addad 3 e oo e

PE2 Ko 347, 248 210 PLART (1892

This ides, that seetion 10 iyeludes the cominal gy triad oight sy guaranteed in

seotion 8, s implicitly recopnized W modern cases as soetion 8 18 oited along wath section

10 of the Kansas Constitution whenever orominal jury trial issues are considersd. See,

v Redick, 307 Kan, 797, 803, 414 P3d 1207 (2018) (stating that "[ifhe Sixih

Sy

Sonendment wthe Theited Statey Comstitution snd Sections S and 10 of the Kansag

wtitution Bill of R

his gugranter s ermunal defondant the vight to 8 jury tnal” when

addressing whether a defendant waived his Jury triad right),

Ransas caselaw has analvzed seotion 10 pury toal right the same way as the

foderal jury trial rght i the Sisth Arsendment of the United States Constitation. See

1



Stete v Corr, 300 Raw 1, 58,331 P30 844 02004 {analy - section 10 of the Kansas

ptitntion and stating "We have not previonshy analveed our state constitational

S ‘i‘i*y‘ from the foderad provision. ™), revid and remanded on other g
B, C0 633, 193 L, B 2d 533 {20163, Albano concedes that the Kansas
i‘iiﬁpﬁi:‘i;‘rm@:-{?mz:m i aopordance with fodorad pru»dm& has -s;%a:sﬂs:i‘iste:m};@s held that jadicial

~ k]

See Role v Sudlhae

307 Kan, 697, 708, 414 E?,i%& 737 {i;?,{‘.ﬁ 18y (r::fa:i:ﬁmﬁﬁgﬁ‘zis&- gm\i i‘igfs}.. Thus, since seotion
10 eocompasses seotion 35 jury trial vight and seetion 1 provides the ssme profection as
the Sixth Amendment, 1S & reasonable inference that section ¥y jury trial ight s also

mterproted the same as the Sixth Amendment to the Uniled States Constitution.

I sun, Rasas casclow supports the Fodestine cowt's conclusion that section 3

provides protection similar to, not greater than, the federal Jury riad right. s addition,

Adbano’s srgument-—that the sg conat's judhoisl Tindings of poior convictions

wnder the KEGA violates seotion 3 of the Kanses Constitation-—can be more deflnnively

rosolved by apphving & section 3 analysis

okt ﬁéz:fé‘#r{gzg Forisinal sty
: i s CORRON *‘«f-“-f b fe Jury determine erimingd bistory when
the {&{Mﬁs‘eﬁ;&? {-‘Zf;:mxs-,-*'m;-fi;aef Wi adop

aaf ke

B considering g seonon 3 challense, the court enpgages i & two part analysis,

asking: (1} "l what types of cases is 2 party entitled o 2 jury trial as 8 matier of night?”

amd 123 "when such a ight exists, what does the righl protect?” Love, 303 Kan. st 738,

Linder the first prong of the snalvsis, a criminal proscountion is the tvpe of tase in

which a defondant 1s entitled to 3 Jurv drsal as @ mtter of vights 303 Kan, at 756, Bat

addressing the second guestion, the jery friad vight i seotion 5 apphies o fucther than o

give the right of such trisl upon sues of fHot so wicd at compmon lew.™ 308 Kan, & 738,



Ax shown helow, determining a defendant’s eriminal story was not a fmdamenial part

of the commnad jury tial nght at commuon law and 15 thus, oot reguired by section &

Albano relies on cases cited in Justive Thomas concrrrence i dpprodi, 330 ULS

At 300-01 {Thomas, L, concurring), to ostablial that at common law, the jury needed 1

determiinge prigy oy | sentences. In bis comcwmrence, Justice

Thomas advecated for a troader rale then et snnounced by the mgjany thet sy fact,
including @ prior conviction, wsed to increase panishment is an element of the erime that
must be proveroie o ey, In prosenting Bis concurrence, Justice Thomas oltes ranltiple

casex that Slhane argues "showl] that, whon the Kansas Uonstetution was soacied,

crinsinal difendants had a comvmon Taw vight 1o juey wial an L prior eonviction

pse cases i her brsef to support her

findings.™ Albano spreifically relies on two of't

comtemtion that the common law reguired 2 fary to make criminad history findings.

Fiest, Adbaso relies on dustice Thomas  citation toan escerpt from an 188

Massachusents Suprense Judicial Court case, which stated:

ton st be ohanged, s wol ss provesd 3o

Sty consituting the offvecy mivadad o be punished should be averved. This s reguined

b o vuebeoof the oo Baw, o By onr g Dochantia

of Righug, ast. 12 Tatdew

Covmmorsenii, 68 Mags, 305, 506 {1854)

Bt wpan oloser examination of Tatie, the case was not necessantdy challen

findiogs of previous coimingd bistory at sentencing, Instead, tn Taide, the defondimt was

charped with and convicted of three counts of viokiting & liguer law but the sentences:

o



axerd i the save maoner ax of there had oo deee distinet comvictions, upon

TS R

these sevoral indivimonts; the st channg the defondant with o single act of salling . .

the sezond charging tup with & single act of solling, be having brenprovionsty wae

convioted of a Hike offtnee; the tird chavging Toe with a stugle act of solling, be having

Bt i privicnesly coneiiod of & Bhe offema ™ 68 Mask @t S

The Massachusetts Supreme Judiciad Court found that the secand offense and third

endant was not charged

offense violation penalties could not be imposed because the de

in the sudichnent with @ segond and:

d offense. 68 Mass, 3t 307, Although the
Massachusetts Supreme Court cited the "conmmon law™ to support its conclusion, there iy
no frrther explanation of what convmon law rule 8 5 relying ons It appesrs that e count
m Freerde was rebyving on g comunan b nedeorelatod to mdichments "0 b exsentdad o an
indictment, ﬁm‘i the facts ;:@t;:nstimmg the offeacs misnded to be guﬂi shed should be

3 6% Mass, &t

506, Thﬁ& Purrle g}mwdm Eiiﬂﬁ suppart for Albano's argument that thers was a common

Taw vole requoving juries 1o find prior convichions,

Second, Albase cites an 1859 case in which the Georgia Supreme Court held that
the trial court erreéd in instructing the jary that 3 seed mot find whether the defendant was

previoushy convicted of another offense when the indictment sharped hin with

undawdislly selling alcobol as a second offense. Hiney v Srare, 26 Ga, 814, 616 {18393,
The Georgia Supreme Court held that the district court erred because whether the

defendant was provicusly convicted of the ssme offense was & proper question forthe

ey, 26 Ga. at 816 Notably,

the Ceorgma Suprems Court does not mention that o &

rebving on g conumon faw principle for its Snding, 1 simply concludes, without further
explanation, that such a question was & mateer for the jury: Thus, this case also does not

establish that tere was o common law rule reguiring juries o make such determinations,

Moreover, to the extent that Albano velies on Justice Thomas” assertion that prior
convictions had to be found by 3 perv st common kow, sy such role s not bading

1

;



nrted by the nde snaouneed by the

tons out of the role requiring juries to finding
a, ST ULR 08, 412, 1T R O 882, 137 LB

T

9UT {stating thel statement in congurrence does not constitute binding

pevedent). Addimionally, as pointed cut by the dissent g foand explained sbove,

chied on by Justice Thomas at best

Prught reveal e sy Aonarisirn gk sowts rosobved questions roganding e

istieiion betseesn & crinw and 1y g:?m.isimmii wnder gerwrad rules of eriivad pleading

wadi then stated

The dissent indps

“ A oxmnination of theodocisions cited iﬂ Tuatice THOMAS makos clear that

o ommua-ha nads thatany et

dhey died now fvolve a stple sppdiontivn of & lesg-sents

thiat Ineroases puaishusony sust coratitute d affonse lomnt. That would have begn

. The nwsst

tha

AT 5

Ty b ths grog wire that oy indistment niust charge

crine to condvond thes sueestion by Sty caoss, and oftew troated §

orcase puasivamt an slomonts of the nelevnnt statutory offimsen

oy of ?\Ei;f:- Fifth and Sl .&1{&@1&&&1@

Justice THLH

sanittad I

Albmao's propositton that such 8 common bew right existed carries pven less

wotght geven the United States Supreme Cowt's long acceptance of ssoadivist laws, The

8



Ulnntted States Syprewe Cowrt has continually recopnized that allowing a judge to consuder

PUIOE COMICEIONS at sentencing "is & aditional, i not the moest paditional, basts fwra

sentencing comt's inercasing an offender's sentence " & Forvex v Linited

Strtes, 323 LLS 234, 243, TIS S O 1219 140 L. Bd. 24 330 {1998} In fact, the Count

ackuowlodped that vecadivist Taws "have g Tong tradifion i this countey . datfing] back
to colonial times” and " ah*zm under a recxdivism siatute does not state p separate

ke v Bolep SG6ULS. 20, 26-27, 113 8. (e

...... 3 R
£IEE

ST IR L ?ti"d ‘M% \l%‘} ’i‘hug,} there is authority supporting the comverse of

Albuno's proposition: that judges historically conld find prior convictions because prior

convichons were not o separate offense that needed o be privved to a pary,

The shove authonties

prios convigtions must be §3s*($‘s:fiﬁ§§. o 1 ;m} The two stgte court cases i:iﬁiﬁf,i‘ iﬁy‘ Adbang

Tound that the guestion of prioy comviotions was one for the jary while the United Siates
Supreave Court recognized thet other stees found that it was historioally a question for
the judge. Nether side definstively identifies an cxtablished common fow rule sbout whe
nesded to make such fndings. Thus, Albano has not supporied and cannot support the

gontention—that there was wopmuon law rude How & jury pust God crisinal history

that her seetion 3 challenge depends on,

Early o onr state'’s history, the Kansas Supreme Count recopmized this spht of

authority and declined fo find that & jury must find prior convictions. In g 1928 case, the
double the usual sentence for s a;«tmwﬁis:ii@m under the 1327 habitual offenders” act Stove
¥, Woadman, 127 Koo, 106, 372P 132 (1928). The dofondant argued that his prior
Felony pomsaction should bave been charged and proved sf Breowas &0 be soatenced under
the act. The Kansas Suprems Court recognized that "{tihere 15 o contrantety of judicial

OpERION 3% 1 the necessty for such allegation.” 127 Ran, at 1720 B then explaned:

19



1R dods ol cragie a aow nffense

iy stalage

aanll

ponaity for oneowde i osevicted @ scoond thme of the corsassion of o Stk and

gresdoy poosity for one woho iy convictod of o flony for the et o Tooake fug

e

ooy oy crinil shareeadl te seonssd sceds o hagw s e naterg of the s

charpad sgainat him and the senex ot the witsossey with whows Bowill be condsomcd oy

LFERY

sech matiors entirely

avsy froan the ey, Adlae conwe stron, however, sl Befors the allodution, the defndiett

ity s b domnnded s

Han, s thua herosy show oosi, 8 he s whoe sugl hagher pomalty should ot e

nphisis added 3 137 Bar

iesed,

Feiewd

Conidmeon did not spes

g

e 8 d

o dete istory, a later Kansss case did. In

;142 Kan. 892, 82 PG 372 (19351, the defendant challenged g
semtence under the hubitual offendens’ act, arguing that he had a right under the state and

federal constitutions to have & vy determine whether he had prior sonvistions, The

Kansas Supreme Court definitvely

steted tug "ihe detendant] had noosuch priv

wider RKansas law " 142 Kan, at 894, Like Albano, the defendant is Loved! cited casclaw

Hons statl

o

from other punisds 1y that a jury had 1o Gnd prioe cony

Supreme Cowt castly discounted those decistons, staliog:

TThose deowstom) oou > now el wmdeoided

prion those diowons
fuad fowr

sonviction of tr or oy felomes? Y Kan

i thas Juradiotion, Morsover; we Bad by Sl i aRe

wisre by

seid npon s which expossbe g

et procudial s

axcurtanug the Hetof th prisoner's prig

SR SR

Char Supreme Court i Levedf repterated that "Hn this state . e ;gm,ﬂ:is:-.imxm‘i: for
crome 15 something with which the jury has no concomn except ender the recent statute
2



providing for capial punishment in honseide vases, The function of & jury a8 o deternng

the innocence o guilt of the avcused.” 142 Kan. at 896,

The above collection of authority i3 fatal o Alhane's section 5 argument. These

casos catablish that {1} historieadly, there was a sphit in sutherty rogard whether a jury

must find prior convictions and so theve was no comman Iew right to have a jury make

such determinations when the Kassas Constitution was adopted, and {2) Kansas' position

has abways beon that, soder the state constitution, & defendant does pot have a tight B

have s jury determine prior convictions for sentencing purposes. Section ¥'s jury wigh

vreht Mapplios wo furthor than o give the night of such teal upon wsuss of fsot soinad at

common bew™ Love, 305 Kan, at 735 Beosuse Albauo has vt show that thare s a

e crinningl history, section § does not probibit

B

the KSGAs use of jodicial Andings of crivunal history,

Affrmed,



Appendix A: Selections from General Laws of Kansas, 1862
Pages 268-69 and 341-342
Ch. 32, Sec. 220-224; Ch. 33, Sec. 278
(Full document available at:
https:/ /www.google.com /books/edition/General Laws of the State of Kansas/mP
BBAAAAYAAT?hl=en&gbpv=0)
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ROURK, [Cw, 32

smong themselves, nor suffer others to converse with thew, ou
my suh;&at connseted with the trial, or to form or express sy
opinion thereon, until the csuse iv fnslly submitted to them.
Beo. 318, The judge must chargs the jury in writing, when
gither party reguest {f, snd the charge shall be Hled smoug the
papers of the sawse.  In charging the jary, he must stats to
them sil matiers of law which are necessary for their informa-
tion in giving their verdict. If he presents the facts of the
case, he most inform the jury that they are exclusive judges
of all questions of fact,
Juey ey dectin Beo. 218, After hearing the chargs, the jury may sither
sten. decide in court or retirs for deliburation. They mey retire
mﬁ:ﬁ’ e tn m&er the churge of an officer, sworn to ka;ep them together
in sowme private and conveniend place, without food, sxcept
such as the sourt shall order, aud pot permit any persen
spesk or communionte with thew, nor de so himedf, voless
by order of the sourt, or to ask them whether they bawe
sgreed npon their verdict, snd return them into court or whes
ordered by the court. The officer shall not communioate @
sny person the state of their deliberstions.

Bamaee of
by ibw, }uﬂ?

OF the Verdicl and Judgmen, and Proceedings thereon.

whon voties 580, 217, When the jury have agreed upen their verdict,
vy thay et he condneted indo oourt, by the officer having then
in charge. Their names must then be called, snd if all spposs;
their verdict must be rondered in open sourt.  If all do net
appear the rest mumst be ﬁw&?m*gaﬁ without giving » verdicl
and the cause must be tried sgain st the same or next term.
Jpey o el Bro. 218, Upon the trial of oy indictment for any offencs,
Toocw when do-  Where by Iaw there may be conviction of different degrees of
wuiity, such offence, the jury, if they convict the deféndant, shall
spucify in their mrﬁmt of what degree of the offénes they fud
“the Jefendant goilty.
ey o nertata Hea, 218, ‘?ﬁk&m the indickment charges an offence sygaion
%ﬁg wee, the property of auather by robbery, theft, frand, ambesslement,
o or the like, the jury, on sonvietion, shall sscertain and declsrs
i their verdict the value of the property taken, embessled o
received, snd the smount restoved, if suy, and the value thare-
of ; but their failure to do so shall in no wise affoct the validity
of their verdict.

Juy s . Smo. 230, In all cases of & verdist of sonviction for say of




Cu. 88.]) CRIMINAL PROCEDURN, 280

fence, where by law thers ia sny sliernstive or Hecretion fn
Fegard to the kind dr extent of punishment to be inflicted, the
Jury may sasess and declare the punishwent in their verdioy,
sod the court shall render a judgment sscording to sach ver-
el wept as &w\m siter providad,

the jary fad s overdisg of gmiw el fall Bl
3 ’ﬁm&m m ?N in ,.::L o ds nod Jeslwy g R,
"%iﬁmwt g

ﬁ ’£§i§3 guw astens B panisiment, wﬁwt&sw a%“ :mn Wﬁ;\fiﬁ?‘g
it pressy had i""?‘ :
ohy -&m &&&x uﬁm i ccs;mew& the sourt Qizs.s“ pi‘m
e st render Judgm ¢ o the owast
by lew inosueh sass
“tha 31:@'? &waﬁﬁ s ?ﬁ}x%*ﬁiﬁ{“}u whether of fme Pl Hmtaieke
. ¢ it declarsd }‘5’?
§a ﬁ‘m;ﬁ;‘“ g@ﬁﬂht the Jefamdant, the
*mf& ﬁw sxoesy, and proncunce sentemse and
; \is% f the highest Malt proseribed by

E\&"f} have power, in all cases of convles ;‘;mﬁz?&‘
shuse the extent or durstion of the punivhoent au. Sest
, s jury, i, i s ophden, the convintion Is proper,
h@ ﬁmr waiddumont ssssssed s greater than, wder the shroune
xae, pught o be inflicted,

‘E}w ity hﬁi‘iﬁm which

Ay }ié’}?‘&ﬁﬁ aimi? §3ﬁ foR~ Bvre of cvunt
TR R

‘Sﬁl&}\z\\&w
Fiye

cRes t&m not exeseding tw w&mg ar m stand
ntil snek seenrity be given

G o R a8 5 ThaRtaiione o
imt %uma‘x &mﬁi ok axtem {0 mwwmm m‘& hm

« Na mw«mmms i gn*m tm&u ifim provivions of wies et
fhe second precading sestion shall be deemed to be broken, un- helindes.

less the principsl therein be convicted of sore offence, smount-~

fug, in judgment of law, to 8 breach of sneh resognissnse.

8wo. 928, Afier verdiot of guilty or Snding of the court
18




Ca. 83.] CRIMBE AND PUNIBHMENTS. a41

this Territory; and in any such cases, the larceoy may be
chargad to bave been committed, snd may be indicted and
poaished in sny consty inte or through which such stolen
property shall have heen b brought.

Bre, 275, Every person, prosecnted noder the last section mg;gm-
may plead & former conviction or nequittal for the same offence **
in snother Territory, Btate or country; and if such ples be
sdmitted or satablished, it shall he & bar to sny other or fur
ther proceadings against such person,

Sme, 278, Every person who shall be s priveipal in the Pomiciomatal
second degree in the commission of any felony, or who shall o dare.
be an accessory fo any wurder or other felony before the fact, Retese T o
shall, wpon couviction, be adgadge& guilty of the offence in
the samme degres, and b punished in the same mAner, a8
berein prescribed with reepect to the priveipal in the first
degroe.

Bso. 877. Every pemson who shall be evnvicted of having ¥ho e se.
concealed sny offender after the commission of any felony, orj M&gg&
of baving given o such offender any other aid, knowing ﬁsat
be bas comumitted & felony, with the intevt and in order that
he may esoape or svoid serest, trial, convietive or punish-
ment, and 0o other, shall be desmed an acoessory afterthe fact,
sumd, upen conviction, shall be pmmhm by confinement and
hard Iabor, not exceeding five yaar, o in ﬁw coanty jail, not
exesadiog ovs year nor less thav six months, or by fine, not
ims t&am fmr hm&m{i ﬁa im, or hy imh 'Y ﬁn&, m& isﬁs timn

i@m than ﬂmse m&mﬁhﬁ.
Bee, 878, I sny person convicted of suy offenve punishe- Esaieheat for
ble by confinement sod hand labor, or of petit larseny, or of
any atlernpt 0 commit an offence which, if perpetrstad, would
ha pmmshshia hy mﬁn&mw& and hard §&hﬁr s}mﬁ be dis-

mﬂmg m& a}mﬂ gs:quamﬁy ba mrmm&&i of any aﬁ‘én@e
committed after such pardos or discharge, he shall bo pun
ished sa follows: Firt, If such subsegnent offence be such
that, wpon & fret conviction, the offender would be punishs-
ble by confinement sod hard labor for life, or for s term which
wader this sot might extesd to conBnemaent for lifs, then wnch
person shall be punished by confinement and hard laber for
life; Becond, If such sobasguent offonce be such that, ayw 8
first ponviction, the offender would be pusishable by tmpris-




342 ORIMES AND PUSISHMENTS, {Cu. 83

onment, for & limited term of years, then such person shall
be panished by coulinement and bard labor for the longest
termn preseribed upon s sonvichion for sueh Head aﬁ'mm‘
Third, If sueh subsequent sonviction be for petit larceny, or
for an sttempt to commit an offence which, #f me&
would b punishable by confinoment and hard Isbor, the per-
son convicted of such auhaaqnmt offence shall be punished by
confinement and hard lsbor for & term pot excesding five
yoars,

Thamisanr Bec. 278, Every person who shall have been convicted i

s uny of the United States, or in any district or T&mfmy

Heli, thersof, or in & foreign country, of sn offence which, if com-
witted in this Territory, would be punishable by the laws of
this Territery, by confivement snd hard Jaber, shall, upon
convietion for any subsequent offence within this Territory,
be subjest te ﬂm punishment hereln prescribed wpon subse
guent convietions, in the ssme manper and 10 the sams ex-
tent aa if sach first couviction bad teken plase in & court of
this Territory.

Jewtwscmotpe. Sk, 280, When any persen shall be convicted of two or

o memt more offonces; before seotence shall have besn pronounced
upon him for either offence, the imprizonment to which he shall
be sentenced upon the second or other snbsequent conviction
shall commenee at the termination of the term of imprison-
ment to which he shall be adjudged upon prior convictions.

- boprees Bre. 381, Whenever any offender is doclaved by law pun-

i e Sowmet {shable, npon convietion, by vonfinement and haed lubor for s

fhamonere term not less than any specified mumber of yeam, and no Hmit
to the duration of such imprisonment or confinement in de-
clared, the offunder may be sentenced to imprisonment daring
hie ratural 1ife, or for any nomber of years not loss than sueh
88 are presoribed § bad no persos shall, in suy csse be aen-
tenced to confinement and bard labor for auy teem leas than
OUS FLur.

Boase poied Bre, 282, Whenever any offender is declared by law pan.

st s ennn- ishable, npon wn‘mz%ma, by confinement and bard lnbor, or
by imprisonment in & connty jail, or by flne, or by both ench
five and jmprisonment, it shall sot be construed to authorize
the imposition of & fins where the offender is sentonced to
confinement snd hard labor,

Tontbmes . Sge. 288, Whenevar suy offender {s declared by law pan-

bin e, Fex {shable, npon conviction, by confinement and hard labor, or
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