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STATEMENT OF THE CASE AND PROCEDURAL POSTURE

On October 10, 2019, Appellant Tyree Daniel (“Daniel”) and others were involved in
setting fire to a studio structure at 3240 Lagrange Street, Toledo, Ohio 43608 (Plea T. p.3) Daniel’s
involvement was limited to purchasing the lighter fluid and lighter that was used to set the fire.
(Plea T. p.3-4).

On November 12, 2019, Daniel was indicted on one count of aggravated arson in violation
of R.C. 2909.03(A)(1), (B)(1), and (B)(2) a felony of the First Degree (“Count 1) and one count
of aggravated arson in violation of R.C. 2909.03(A)(2), (B)(1), and (B)(3), a felony of the Second
Degree (“Count 2”). On January 16, 2020, Daniel entered a guilty plea to amend Count 2, Arson,
in violation of R.C. §2909.03(B)(1) & (D)(1) & (2), a felony of the Fourth Degree. Pursuant to a
plea agreement, the State of Ohio agreed to dismiss Count One at the time of sentencing.

An initial sentencing hearing was held on March 31, 2021. At the sentencing hearing,
Daniel’s counsel objected to R.C. 2909.15(D)(2)(b) as unconstitutional in violation of the
separation of powers doctrine. (3/31/21 Tr. at p 5-7).

The matter was reset for sentencing and the parties filed sentencing memoranda addressing
the constitutionality of R.C. §2909.15(D)(2)(b). The parties appeared on April 21, 2021, and
presented oral arguments. (04/21/21 Tr.). Sentencing occurred on April 28, 2021. (04/28/21 Tr.).

The Trial Court held that
“because of the strong presumption of Constitutionality that Statutes have
in accordance with the law, because a lower court can only declare a Statute
unconstitutional if it appears beyond a reasonable doubt that the Legislation
and the particular provision are clearly incompatible. And because I’'m
finding that I'm not convinced beyond a reasonable doubt of that, that’s the
case, your motion is found not well taken and is denied.”

(04/28/21 Tr. at 6). The prosecutor clarified that the State was not requesting that the Court limit

Daniel’s registration period. (04/28/21 Tr. at 6-7). Thereafter, the Court sentenced Daniel to three
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years of community control with sixty days of local time at CCNO. The Court also ordered Daniel
to register as an arson offender for life. See Judgment Entry, April 28, 2021. A Nunc Pro Tunc
Judgment Entry correcting certain errors in the April 28, 2021, Judgment Entry was filed on June
22,2021. |

Mr. Daniel filed a timely appeal to the imposition of the lifetime registration requirement.
Mr. Daniel raised two arguments on appeal that are relevant to this matter: (1) that R.C.
2909.15(D)(2)(b) violates the separation of powers doctrine by violating the judicial power to
sentence a defendant convicted of crime; and (2) that R.C. 2909.15(D)(2)(b) violates the separation
of powers doctrine by violating the judicial power to conduct appellate review.

On the first issue, the court concluded that “whether or not the executive branch issues a
recommendation under the statute -- in the proper exercise of R.C. 2909.15(D)(2)(b), the iﬁtegrity
and independence of the judiciary is fully preserved, without any constitutionally prohibited
“overruling influence” by the executive branch.” Daniel, at §23. Regarding the issue of appellate
review, the Court of Appeals concluded that since “an executive decision made pursuant to
statutory authority does not encroach upon an inherent power of the judicial branch, the executive
decision does not offend the doctrine of the separation of powers simply because it is not subject
to appellate review.” Daniel, at §25.

Because the Sixth District Court of Appeal’s conclusion and analysis was in direct conflict
with the decision in State v. Dingus, 2017-Ohio-2619, 81 N.E.3d 513 (4th Dist.), the court sua
sponte certified the question: Does R.C. 2909.15(D)(2)(b) unconstitutionally violate the doctrine
of separation of powers? Daniel, at §30. This Court determined that a conflict does exist. July 27,

2022 Case Announcements, 2022-Ohio-2490.



ARGUMENT IN SUPPORT OF PROPOSITION OF LAW

Proposition of Law No. 1
R.C. 2909.15(D)(2)(b) violates the separation of powers doctrine by violating the judicial
power to determine guilt in a criminal matter and sentence a defendant convicted of a
crime, and the judicial power to conduct appellate review.

In December 2012, the General Assembly passed legislation requiring mandatory
registration for all arson offenders. Am.Sub.S.B. No. 70, R.C. 2909.14(A). Effective July 1, 2013,
one who meets the definition of an arson offender under R.C. 2909.13(B) must register annually
for life. R.C. 2909.15(D)(2)(b). An “arson offender” is one who, on or after the effective date of
the statute, has been convicted of or pleaded guilty to an arson-related offense, as well as one who
is serving a term of imprisonment for an arson-related offense on the effective date of the statute.
R.C. 2909.13(B)(1) and (2). Registration requires an initial fee of $50, and annual re-registration
requires a $25 fee. R.C. 2909.15(F). Failure to register or re-register is a felony of the fifth degree.
R.C. 2909.15(H). The registry is not accessible to the public and is only accessible to the fire
marshal’s office, state and local law enforcement foicers, and certain authorized firefighters. R.C.
2909.15(E)(2).

An exception to mandatory lifetime registration allows the trial court to “limit an arson
offender’s duty to reregister at an arson offender’s sentencing hearing to not less than ten years if
the judge receives a request from the prosecutor and the investigating law enforcement agency to
consider limiting the arson offender’s registration period.” (Emphasis added.) R.C.
2909.15(D)(2)(b). This exception restricts the trial court’s ability to impose a reduced registration
period on an arson offender, subject to the discretion of the prosecutor and investigating law

enforcement agency, and consequentially violates the separation of powers doctrine.



The doctrine of separation of powers is not explicitly contained in the Ohio Constitution
but is “inherent in the constitutional framework of government defining the scope of authority
conferred upon the three separate branches of government.” State v. Sterling, 113 Ohio St.3d 255,
2007-Ohio-1790, 864 N.E.2d 630,  22. This doctrine has been consistently upheld and applied to
Ohio law. See S. Euclid v. Jemison, 28 Ohio St.3d 157, 158-59, 503 N.E.2d 136 (1986); State ex
rel. Bray v. Russell, 89 Ohio St. 3d 132, 134, 729 N.E.2d 359 (2000); State v. Hochhausler, 76
Ohio St.3d 455, 465-66, 668 N.E.2d 457 (1996).

The doctrine of separation of powers guarantees that each division of government is
protected from encroachment by the others so that integrity and independence is preserved.
Jemison, supra, at 159 citing Fairview v. Giffee, 73 Ohio St. 183, 187, 76 N.E. 865 (1905).
Naturally, judicial power resides with the judicial branch. Section 1, Article IV of the Ohio
Constitution. The legislative branch has “no right to limit the inherent powers of the judicial branch
of the government.” (Citétion omitted.) Hochhausler at 463-64.

‘This Court has previously found statutes that encroach upon the inherent powers of the
judiciary unconstitutional under the separation of powers doctrine. In Jemison, supra, 28 Ohio
St.3d at 162, this Court found that a portion of a statute effectively granted the executive branch,
via the motor vehicle registrar, appellate review of the trial court, and granted the registrar the
ability to terminate a court-ordered suspension. Jemison, at 162, This Court held that the statute
violated the separation of powers doctrine because it granted the executive branch the ability to
“review and possibly reverse or vacate a prior court order.” Jemison, at 162.

Similarly, in Sterling, supra, 113 Ohio St.3d at 261, this Court found R.C. 2953.82(D)
unconstitutional because it enabled the executive branch, via a prosecutor, to make a decision

regarding a defendant’s application for DNA testing that was final and non-appealable. Sterling at



261. This Court concluded that the statute interfered with the judicial power to determine guilt.
Sterling at 261.

And in Bray, supra, 89 Ohio St. 3d at 132 this Court found that R.C. 2967.11 (C), (D), and
(E) was unconstitutional because it granted the executive branch via the parole board the ability to
try, convict, and sentence inmates for offenses committed while in prison. Bray at 135-35. This
statute violated the separation of powers doctrine for encroaching on the solely judiciary power to
determine guilt in a criminal matter and sentence a defendant convicted of a crime. /d.

Similar to the prior statutes that this Court has found unconstitutional, R.C.
2909.15(D)(2)(b) enables the cxecutive branch to encroach upon and restrict the inherent pbwers
of the judicial system in two ways. First, the statute violates the judicial power to determine guilt
in a criminal matter and to sentence a defendant convicted of a crime. Sterling, at 260-61; Bray, at
136. Second, the statute violates the judicial power of appellate review of a trial court decision.
Jemison at 162.

L R.C. 2909.15(D)(2)(b) violates the separation of powers doctrine by violating

the judicial power to determine guilt in a criminal matter and sentence a
defendant convicted of a crime.

Revised Code 2909.15(D)(2)(b) unconstitutionally violates the doctrine of separation of
powers as it allows the trial court to reduce an arson offender’s mandatory lifetime registration
period only upon the request of the prosecutor and the investigating law enforcement agency. R.C.
§2909.15(D)(2)(b) involves the judicial power of sentencing. A sentence is the sanction or
combination of sanctions imposed by a court. R.C. §2929.01(EE). A sanction is “any penalty
imposed upon an offender who is convicted or pleads guilty to an offense, as punishment for the

offense.” R.C. 2929.01(DD) (emphasis added). While the General Assembly has the power to

define, classify, and prescribe punishment, it is the judiciary who imposes the punishment through



its sentencing authority. State v. Bates, 118 Ohio St.3d 174, 2008-Ohio-1983, 887 N.E.2d 328,
112. R.C. §2909.15(D)(2)(d) implicates sentencing in two ways. First, it strips the trial court of
judicial discretion at sentencing and gives that power to the prosecutor. Second, imposing the arson
registration is part of a defendant’s sentence because mandatory registration is punitive.
a. Judicial Discretion

The prosecutor and investigating law enforcement agency compromise the trial court’s
independence at sentencing by limiting judicial discretion. State v. Dingus, 4™ Dist. No.
16CA3525, 2017-Ohio-2619, 81 N.E.3d 513, 431 (holding that R.C. 2909.15(D)(2)(d) is
unconstitutional as a violation of the separation of powers doctrine). Under R.C.
§2909.15(D)(2)(b), the trial court only has discretion to impose a reduced reporting period #f it
receives a request from the prosecutor and the investigating law enforcement agency. The triél
court’s independence is compromised by this restriction since the executive branch controls the
trial court’s exercise of judicial authority at sentencing. Dingus, at §31; State v. Carlisle, 2019-
Ohio-4651, 136 N.E.3d 517,71 (Trapp, J., concurring in part and dissenting in part). This exercise
of executive power is the exact type of “overruling influence” on the judiciary that the separation
of powers doctrine prohibits. Sterling, 113 Ohio St. 3d at §23; Dingus, 2017-Ohio-2619, at §31;
see also State v. Maxcy-Tipton, 6™ Dist. No. WD-19-093, 2020-Ohio-6983, 166 N.E.3d 84
(holding that trial counsel's failure to preserve issue of cbnstitutionality of arson offender registry
statute amounted to deficient performance that prejudiced defendant).

The statue at issue here is similar to the DNA testing statute at issue in Sterling. There, the
statute granted the trial court discretion to grant or deny an inmate’s request for DNA testing, but
only when the prosecuting attorney first agreed with the inmate’s request. Sterling, 113 Ohio St.3d

at 23. If the prosecutor disagreed with the inmate’s request, the inmate could not ask for the court



for the test, and the prosecutor’s decision was final and non-appealable. /d. The Supreme Court
found that the so called “catalyst” (i.e., the requirement that the prosecutor initiate the court’s
discretion), violated the separation of powers doctrine because the statute deprived the court of its
ability to act without the prosecutor’s agreement. /d. at 261. |

R.C. §2909.15(D)(2)(b) operates in the same manner. The catalyst to exercise the trial
court’s discretion is the prosecutor’s and the investigating agency’s request to reduce the reporting
period. Absent that request from both entities, the defendant cannot request a reduction and the
court cannot not consider or give a reduction. The prosecutor and the agency hold a veto power
over the trial court’s discretion. And that veto power can be exercised by simply not making the
request, or by a pocket veto where the investigating agency could simply not show up at
sentencing. Further, there is no right to appeal the prosecutor’s decision. As in Sterling, the
“catalyst” violates the separation of powers doctrine because it deprives the trial court of its ability
to act without the prosecutor’s and the investigating agency’s permission.

Further, the State’s role cannot be attributed to any relevant executive power. As Dingus
elaborates, the State cannot argue that the prosecuting attorney’s role is prosecutorial discretion
because such discretion “generally contemplates decisions made by a prosecutor relating to the
prosecution of a criminal case.” Dingus at 32 quoting State v. Ballard, 1% Dist. Nos. C-140755,
C-140690, 2016-Ohio-0364, §11. The arson offender registry falls outside the scope of any
decision a prosecutor needs to make to prosecute the case. Id. Sterling is again illustrative. In
Sterling, the statute authorizing a prosecuting attorney to agree or disagree with the defendant’s
application did relate to the prosecutor’s responsibility to prove guilt beyond a reasonable doubt.

Sterling, at §35. Here, unlike, Sterling, R.C. §2909.15(D)(2)(b) does not affect the defendant’s



guilt or innocence. The Statute only contemplates a sentencing issue after the defendant has been
found guilty.

Accordingly, the portion of R.C. 2909.15(D)(2)(b) that limits the trial court's discretion to
reduce an arson offender's mandatory lifetime registration period oﬁly upon the request of the
prosecutor and the investigating law enforcement agency violates the separation of powers
doctrine and is therefore unconstitutional. Dingus, at §33.

b. Punitive Punishment

Revise Code §2909.15(D)(2)(b) is unconstitutional for the reasons set forth above. Because
it unlawfully infringes on the trial court’s sentencing discretion no further analysis is necessary.
Indeed, the Dingus court found R.C. §2909.15(D)(2)(b) unconstitutional without reaching the issue
of whether it was punitive. However, to the extent that this Court deems it necessary to reach this
issue, it should find that R.C. §2909.15 is punitive.

Mandatory offender régistrations are punitive. In State v. Williams, 129 Ohio St.3d 344,
2011-Ohio-3374, 952 N.E.2d 1108, {16, the Supreme Court held that the sex offender registration
and notification requirements were punitive. Prior to Williams, the lower courts had routinely
found that the sex offender registration requirements were remedial and not part of a defendant’s
sentence. Since Williams, it is well-established that sex-offender registration is part of an
offender’s sentence. See, e.g., State v. Lawson, 1% Dist., Nos. C-120077, C-10067, 2012-Ohio-
5281, {18; State v. Martinez, 8" Dist. Nos. 103572, 103573, 2016-Ohio-5515, §39. Indeed, here
the arson-registry order was explicitly made part of the sentencing Judgement Entry.

This Court is urged to apply the Williams factors to determine the punitive nature of R.C.

2909.15. Based upon the analysis in Williams, this Court should find that the arson-offender



registration is punitive and part of sentencing. Multiple factors indicate that this statutory scheme
is punitive and affects a substantial right.
a. The statute was placed in the criminal code.

As the Supreme Court recognized in State v. Ferguson, 120 Ohio St.3d 7, 2008-Ohio-4824,
896 N.E.2d 110 and Williams, the decision to place the registry provisions within the criminal code
is indicative of punitive intent. Ferguson at § 52 (Lanzinger, dissenting.); Williams at §11. Like
the sex offender registration statutes, the arson registration appears in the Ohio criminal code. R.C.
2909.15.

b. The General Assembly did not provide an express remedial purpose for
the violent offender registry.

Unlike the sex offender registration statutes, the statutory arson registry does not provide
an express purpose for the enactment. Compare R.C. 2950.02 with R.C. 2909.15. Accordingly,
because the statute provides no express purpose, it cannot be determined that some intended
legislative purpose is sufficient to override the punitive aspects of the statute.

¢. Registration duties are a direct consequence of a criminal conviction.

The duty to register is inextricably tied to the underlying criminal offense. As the dissent
in Ferguson noted, when registration duties are a “direct consequence of the offender’s criminal
acts ... registration duties are [not] collateral to a criminal conviction—they exist only as a direct
result of this type of conviction. As such they are punitive.” Ferguson at § 53 (Lanzinger,
dissenting.); see also, Smith v. Doe, 538 U.S. 84, 113, 123 S.Ct. 1140, 155 L.Ed.2d 164 (2003)
(Stevens, J., dissenting.) (“[A] sanction that (1) is imposed on everyone who commits a criminal
offense, (2) is not imposed on anyone else, and (3) severely impairs a person’s liberty is

punishment.”).



d. Failure to comply with registration requirements subjects registrants to
criminal prosecution and potential lifetime registration.

Failure to comply with registration duties subjects registrants to two distinct consequences.
First, failing to register constitutes a new fifth degree felony offense—subjecting the registrant to
criminal prosecution and the possibility of a term of imprisonment or community control sanctions.
R.C. 2909.15(H). This additional criminal consequence is further indicia of punishment. Williams
at § 11; Ferguson at § 52 (Lanzinger, dissenting.). Second, the statute specifically provides‘ that
failure to comply with registration duties “shall constitute a violation of the terms and conditions
of community control, parole, post-release control, or other supervised release. R.C. 2909.15(H).
Accordingly, the existence of a duty to register does not merely create an annual obligation to
register information with the sheriff’s office. Instead, it creates new burdens resulting in real
consequences‘ and restrictions of liberties.

e. Williams Factors

As Judge Trapp noted in her opinion concurring in part and dissenting in part in Carlisle,
many of the factors that supported a finding that the Adam Wélsh Act amendments were
unconstitutional in Williams are present here. “At least six factors discussed in Williams support a
finding that the arson offender registry is punitive: (1) it is placed within R.C. Title 29, Ohio's
criminal code; (2) the failure to register subjects an offender to criminal prosecution; (3) the
registration requirements are automatic; (4) there is no entitlement to a hearing prior to
classification; (5) there is no opportunity for the court to review the appropriateness of the
classification; and (6) reporting is a lifetime requirement, with the limited exception set forth R.C.
2909.15(D)(2)(b).”

While it is true that the arson registry is not as onerous and punitive as the sex offender

registry in Williams, it is not necessary to find that the registry is as punitive as the sex-offender
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registration to find the arson-offender registration punitive. The factors addressed above establish
that the arson-offender registration is punitive in nature.

1I1. R.C. §2909.15(D)(2)(b) violates the doctrine of separation of powers by
violating the judicial power of appellate review.

Ohio Revised Code §2909.15(D)(2)(b) encroaches on the judicial power of appellate
review. The Statute insulates the prosecutor’s and investigating law enforcement agency’s
sentencing decision from review, rendering the decision final and non-appealable. This Court has
recognized that conferring appellate jurisdiction to the executive branch violates the doctrine of
separation of powers. In Jemison, supra, this Court recognized that the doctrine of separation of
powers “precludes the General Assembly from cohverting appellate jurisdiction upon an
administrative agent or agency from a decision rendered by an Ohio court.” 28 Ohio St.3d 157, at
162. This Court also recognized that stripping the judicial branch of appellate jurisdiction violates
the doctrine of separation of powers. In Sterling, the Court recognized that a statute violates the
separation of powers doctrine when a prosecuting attorney makes a final and non-appealable
decision. Revised Code §2909.15(D)(2)(b) creates the same constitutional problem.

In this case, as in Sterling, the Statute gives the prosecuting attorney the power to make a
judicial decision that prejudices the defendant without any review from the courts. The only
distinction between Sterling and this case is that in Sterling the recommendation occurred after
sentencing whereas in this case the recommendation (or lack thereof) would occur presentencing.
The formula, however, is the same. If the prosecuting attorney wanted to prevent a defendant from
asking the trial court for DNA testing it could, and no court would have any power to reverse that
decision. See Sterling, supra, at 261. Likewise, here, if the prosecuting attorney wants to prevent
a defendant from having less than a life-time registration, the prosecutor holds the keys to that

request by simply not acting. This de facto executive branch veto is not subject to review by any
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court. Accordingly, just as R.C. 2953.82(D) was unconstitutional for its lack of appellate review,
this Court should find R.C. § 2909.15(D)(2)(b) unconstitutional for granting the executive branch
the power to make a final, non-appealable sentencing decision.

III.  The remedy is to sever the statute to allow judicial discretion to reduce the
mandatory lifetime registration without approval from the prosecutor and
investigating law enforcement agency.

Severing part of R.C. §2909.15(D)(2)(b) is an appropriate remedy. Revised Code §1.50
states that “[i]f any provision of a section of the Revised Cord or the application thereof to any
person or circumstance is held invalid, the invalidity does not affect other provisions or
applications of the section or related sections which can be given effect without the invalid
provision or application, and to this end the provisions are severable.” A court must ask three
questions to determine whether an invalid portion of a state can be severed:

(1)Are the constitutional and the unconstitutional parts capable of
separation so that each may be read and may stand by itself? (2) Is the
unconstitutional part so connected with the general scope of the whole as to
make it impossible to give effect to the apparent intention of the Legislature
if the clause or part is stricken out? (3) Is the insertion of words or terms
necessary in order to separate the constitutional part from the
unconstitutional part, and to give effect to the former only?
Giegerv. Gieger, 117 Ohio St. 451, 466, 160 N.E. 28 (1927). A portion of a statute can be severed
“only when the answer to the first question is yes and the answers to the second and third questions
are no.” Dingus quoting State v. Noling, 149 Ohio St.3d 327, 2016-Ohio-8252, 75 N.E.3d 141 §
35.

Here, the unconstitutional portion of R.C. 2909.15(D)(2)(b) is severable and the remaining

portion of the statute will remain valid. By removing the offending language, R.C.

2909.15(D)(2)(b) still requires an arson offender to register for the arson registry for a lifetime

unless the trial court decides to reduce that period to a specified term not less than ten years at the
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offender’s sentencing hearing. See Dingus, 2017-Ohio-2619, 81 N.E.3d 513 at § 36. The statute
does not rely on the offeﬁding language, so the statute would stand by itself after severance. Thus,
the answer to the first Geiger question is yes.

The offending language of R.C. §2909.15(D)(2)(b) is not so connected with the general
scope of the statute as to make it impossible to give effect to the apparent intention of the General
Assembly. The general scope of this statute is to “establish a comprehensive registration scheme
for the purpose of tracking arson offenders.” Caldwell, 2014-Ohio-3566, 18 N.E. 3d 467 at 2.
The language of R.C. §2909.15 “reveals the General Assembly’s intent was to promote public
safety.” Reed, 2014-Ohio- 5463, 25 N.E.3d 480 at § 79. Further, “[i]t appears that the General
Assembly wanted to provide an exception to the lifetime registration period ... by enacting R.C.
2909.15(D)(2)(b).” Dingus at § 38. If the offending language is removed, both the general intent
of the registration and the intent to provide an exception are preserved, but without the trial court’s
discretion being controlled by the prosecuting attorney or the investigating law enforcement
agency. See Id. Thus, the answer to the second Geiger question is no.

Finally, no insertion of words or terms is necessary to separate the constitutional part from
the unconstitutional part or to give effect to the remaining statute. Revised Code §2909.15(D)(2)(b)
stands alone by removing the offending language. No additional words are necessary to make the
statute’s intent or effect clear. See Dingus at § 40. Thus, the answer to the third Geiger question is
no.

Thus, Daniel urges this Court to adopt the reasoning and analysis of Dingus and sever the
language “if the judge receives a request from the prosecutor and the investigating law enforcement
agency to consider limiting the arson offender's registration period” and declare that portion of

R.C. 2909.15(D)(2)(b) unconstitutional while the remainder of the statute remains intact.
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CONCLUSION

For the foregoing reasons, Appellant Tyree Daniel respectfully submits that the judgment
of the Sixth District Court of Appeals is improper pursuant to the above-state proposition of law

and this Court should reverse the lower court’s decision
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PIETRYKOWSKI, J.
{9 1} Appellant, Tyree K. Daniel, appeals the judgment entered by the Lucas
County Common Pleas court, sentencing him to three years of community control, with

60 days of incarceration at CCNO, and stating that he was given an “Explanation of



Duties to Register as an Arson Offender pursuant to O.R.C. 2950.032.” For the reasons
that follow, we affirm the trial court’s judgment and remand to the trial court for a nunc
pro tunc entry as described herein.

Statement of the Case and the Facts

{9 2} On or about October 10, 2019, appellant and others were involved in setting
fire to a studio structure at 3240 Lagrange Street, in Toledo, Ohio.

{1 3} On November 12, 2019, appellant was indicted on one count of aggravated
arson in violation of R.C. 2909.03(A)(1), (B)(1), and (B)(2), a felony of the first degree
(“Count 1), and one count of aggravated arson in violation of R.C. 2909.03(A)(2),
(B)(1), and (B)(3), a felony of the second degree (“Count 2”).

{9 4} On January 16, 2020, appellant entered a guilty plea to Count 2 as amended,
which charged him with arson, in violation of R.C. 2909.03(B)(1) and (D)(1),(2), a
felony of the fourth degree. Pursuant to the plea agreement, the state of Ohio agreed to
dismiss Count 1 at the time of sentencing.

{9 5} Under R.C. 2909.15(D)(2)(b), appellant is required to register as an arson
offender upon sentencing. An initial sentencing hearing was held on March 31, 2021. At
that hearing, appellant’s counsel objected to R.C. 2909.15(D)(2)(b) as unconstitutional,
on the grounds that the statutory provision violates the separation of powers doctrine.
R.C. 2909.15(D)(2)(b) requires lifetime registration on the arson registry except that “the

judge may limit an arson offender’s duty to reregister at an arson offender’s sentencing



hearing to not less than ten years if the judge receives a request from the prosecutor and
the investigating law enforcement agency to consider limiting the arson offender’s
registration period.” The trial court found appellant’s objection not well-taken and
denied the same, concluding that it did not appear beyond a reasonable doubt that the
statute was, in fact, unconstitutional.

{1 6} On April 28, 2021, the trial court sentenced appellant to three years of
community control, with 60 days of incarceration at CCNO. The state did not request a
reduced period of registration, and the trial court notified appellant of his duties to
register as an arson offender for a period of life.

Assignments of Error

{1 7} Appellant asserts the following assignments of error on appeal:

I. Ohio Revised Code § 2909.15(D)(2)(b) is Unconstitutional as it

Violates the Separation of Powers Doctrine.

II. The Trial Court erred in sentencing Appellant to register

pursuant to R.C. § 2950.032.

Analysis

{9 8} The Ohio General Assembly passed legislation requiring mandatory
registration for all arson offenders. Am.Sub.S.B. No. 70, R.C. 2909.14(A). Effective
July 1, 2013, an offender who meets the definition of an “arson offender” must register

annually for life. R.C. 2909.15(D)(2)(a). An “arson offender” is one who has been



convicted of or pleaded guilty to an arson-related offense, as well as one who is serving a
term of imprisonment for an arson-related offense as of July 1, 2013. R.C.
2909.13(B)(1),(2). A limited exception to the mandatory lifetime registration
requirement permits a trial court to reduce the reporting period to a specified term not
less than ten years, but only upon the request of the prosecutor and the investigating law
enforcement agency. R.C. 2909(D)(2)(b).

{9 9} Appellant, in his first assignment of error, challenges the constitutionality of
R.C. 2909.15(D)(2)(b), claiming that statutory provision violates the separation of powers
doctrine. In conducting this analysis, we are mindful that “‘[t]he constitutionality of a
statute or regulation is a question of law to be reviewed de novo.’” State v. Towns, 6th
Dist. Williams No. WM-19-023, 2020-Ohio-5120, § 38, appeal allowed, 161 Ohio St.3d
1449, 2021-Ohio-534, 163 N.E.3d 586, quoting State v. Whites Landing Fisheries, LLC,
2017-Ohio-4021, 91 N.E.3d 315, § 15 (6th Dist.). (Additional citations omitted.) “When
considering the constitutionality of a statute, [a reviewing court| ‘presume[s] the
constitutionality of the legislation, and the party challenging the validity of the statute
bears the burden of establishing beyond a reasonable doubt that the statute is
unconstitutional’” Towns at § 38, citing Dayton v. State, 151 Ohio St.3d 168, 2017-Ohio-
6909, 87 N.E.3d 176, § 12. (Additional citations omitted.) “Parties have a ‘heavy
burden’ when attempting to rebut the presumption of constitutionality.” Towns at § 38,

citing Dayton at § 12. (Additional citations omitted.)



Separation of Powers Doctrine

{q 10} The Supreme Court of Ohio has held that “[a]lthough the Ohio Constitution
does not contain explicit language establishing the doctrine of separation of powers, it is
inherent in the constitutional framework of government defining the scope of authority
conferred upon the three separate branches of government.” State v. Sterling, 113 Ohio
St.3d 255, 2007-Ohio-1790, 864 N.E.2d 630, § 22. “It ‘represents the constitutional
diffusion of power within our tripartite government. The doctrine was a deliberate design
to secure liberty by simultaneously fostering autonomy and comity, as well as
interdependence and independence, among the three branches.”” State v. Bodyke, 126
Ohio St.3d 266, 2010-Ohio-2424, 933 N.E.2d 753, § 42, quoting Norwood v. Horney,

110 Ohio St.3d 353, 2006-Ohio-3799, 853 N.E.2d 1115, { 114.

{] 11} “While no exact rule can be set forth for determining what powers of
government may or may not be assigned by law to each branch, * * * “[i]t is nevertheless
true, in the American theory of government, that each of the three grand divisions of the
government, must be protected from encroachment by the others, so far that its integrity
and independence may be preserved.”” S. Euclid v. Jemison, 28 Ohio St.3d 157, 159, 503
N.E.2d 136 (1986), quoting Fairview v. Giffee, 73 Ohio St. 183, 187, 76 N.E. 865 (1905)
(internal citation omitted). “The essential principle underlying the policy of the of the
division of powers of government into three departments is that powers properly

belonging to one of the departments ought not to be directly and completely administered



by either of the other departments, and further that none of them ought to possess directly
or indirectly an overruling influence over the others.” Bodyke at { 44. Stated otherwise,
“the separate powers of the government are not required to be kept entirely separate and
distinct, in the sense that there must be no common link of connection or dependence, but
rather that the ‘whole power of one of these departments should not be exercised by the
same hands which possess the whole power of either of the other departments.”” Stanton
v. State Tax Com., 114 Ohio St. 658, 664, 151 N.E. 760 (1926). Thus, for example, “an
act by the [executive branch] within [its] constitutional or statutory authority will not
breach the doctrine of the separation of powers unless such act is truly beyond [its]
authority [either constitutional or statutory] and encroaches on the authority of the
legislature or of the courts.” State ex rel. AFSCME v. Taft, 156 Ohio App.3d 37, 2004~
Ohio-493, 804 N.E.2d 88, 147 (3d Dist.)
Judicial Power

{9 12} Section 1, Article IV of the Ohio Constitution provides that judicial power
resides in the judicial branch. “The determination of guilt in a criminal matter and the
sentencing of a defendant convicted of a crime are solely the province of the judiciary.”
State ex rel. Bray v. Russell, 89 Ohio St.3d 132, 136, 729 N.E.2d 359 (2000). In addition,
the judicial branch is endowed with the inherent power of judicial review. See Derolph v.
State, 78 Ohio St.3d 193, 198, 677 N.E.2d 733 (1997), citing Marbury v. Madison, 5 U.S.

(1 Cranch) 137, 178, 2 L.Ed. 60 (1803) (holding that “[u]nder the long-standing doctrine



of judicial review, it is our sworn duty to determine whether the General Assembly has
enacted legislation that is constitutional.”).

{q 13} Significantly, however:

Judges have no inherent power to create sentences. * * * Rather,

judges are duty-bound to apply sentencing laws as they are written. * * *

‘[The only sentence which a trial court may impose is that provided for by

statute. A court has no power to substitute a different sentence for that

provided for by statute or one that is either greater or lesser than that

provided for by law.’
State v. Taylor, 138 Ohio St.3d 194, 2014-Ohio-460, 5 N.E.3d 612, { 18, quoting State v.
Fischer, 128 Ohio St.3d 92, 2010-Ohio-6238, 942 N.E.2d 332, § 22. “It has long been
recognized in this state that the General Assembly has the plenary power to prescribe
crimes and fix penalties.” State v. Morris, 55 Ohio St.2d 101, 112, 378 N.E.2d 708
(1978). Thus, “[t]he discretionary power of judges to sentence is granted by the
legislature and can be circumscribed by the legislature.” State v. Dopart, 9th Dist. Lorain
No. 13CA010486, 2014-Ohio-2901, § 7 (quotation omitted).

{9 14} In short, the General Assembly defines, classifies, and prescribes
punishment, and the judiciary imposes that punishment through its statutory authority.

See State v. Bates, 118 Ohio St.3d 174, 2008-Ohio1983, 887 N.E.2d 328, { 12-13.



{9 15} Appellant argues that R.C. 2909.15(D)(2)(b) violates the separation of
powers doctrine by violating the judiciary’s power to sentence a defendant in a criminal
matter, inasmuch as the statute allows the trial court to reduce an arson offender’s
mandatory lifetime registration period only upon the request of the prosecutor and the
investigating law enforcement agency. Specifically, appellant argues that R.C.
2909.15(D)(2)(b) implicates sentencing in two ways: (1) it strips the trial court of judicial
discretion at sentencing and gives that power to the prosecutor; and (2) imposing the
arson registration is part of a defendant’s sentence because mandatory registration is
“punitive.”

{9 16} In State v. Dingus, 2017-Ohio-2619, 81 N.E.3d 513 (4th Dist.), the Fourth
District Court of Appeals determined that R.C. 2909.15(D)(2)(b) violates the separation
of powers doctrine, holding as follows:

By depriving the trial court of the ability to act without the request of

the prosecutor and the investigating law enforcement agency, the trial

court’s independence is compromised. The prosecutor and the

investigating law enforcement agency effectively decide which registration

periods can be reviewed by the trial court; thus, the prosecutor and the

investigating law enforcement agency have an ‘overruling influence’ over

the trial court. Id. at § 31.



{9 17} In reaching this conclusion, the court in Dingus appears to rely in large part
on the Supreme Court of Ohio’s decision in State v. Sterling, 113 Ohio St.3d 255, 2007-
Ohio-1790, 864 N.E.,2d 630. Sterling involved a statute that authorized a prosecuting
attorney to disagree with an application for DNA testing that was presented by an inmate
who had pleaded guilty or no contest to a felony offense. The disagreement was final and
not appealable by any person to any court. The statute further provided that no court
would have authority, without the prosecutor’s agreement, to order DNA testing.
Reasoning as follows, the Supreme Court of Ohio concluded that the statute was
unconstitutional, as a violation of the separation of powers doctrine:
Insofar as the statute authorizes a prosecuting attorney to agree or
disagree with an inmate’s request for DNA testing, it comports with the
exercise of authority by the executive department of government because
the prosecutor is charged with the responsibility to prove guilt beyond a
reasonable doubt. However, those portions of the statute that make the
prosecuting attorney’s disagreement final, and not appealable to any court,
and that deprive the court of its ability to act without the prosecutor’s
agreement interfere with the court’s function in determining guilt, which is
solely the province of the judicial branch of government. * * *
Accordingly, [the statute] violates the doctrine of separation of

powers and is therefore unconstitutional. Id. at Y 35.



{9 18} We disagree with the Fourth District’s analysis and conclusion in Dingus,
primarily because we do not find that the analysis set forth in Sterling is applicable to the
matter at hand. Sterling involved a wholly different statute and the implication of a
wholly different judicial power than those at issue in the instant case. The statute that
was at issue in Sterling implicated the judiciary’s power to determine guilt. See Sterling
at § 35. R.C. 2909.15(D)(2)(b), on the other hand, potentially implicates the judiciary’s
power of sentencing. Thus, the relevant in inquiry herein is whether reducing an arson
offender’s registration period under R.C. 2909.15(D)(2)(b) involves the sentencing of a
defendant convicted of a crime.

{9 19} We begin by recognizing that because the arson registration statute is not
punitive, its registration requirements do not constitute an aspect of a criminal sentence.
Under R.C. 2929.01(E)(E), “sentence” is defined as “the sanction or combination of
sanctions imposed by the sentencing court on an offender who is convicted of or pleads
guilty to an offense.” Under R.C. 2929.01(D)(D), “sanction” is defined as “any penalty
imposed upon an offender who is convicted of or pleads guilty to an offense, as
punishment for the offense.” “Simply put, a sentence is a penalty or combination of
penalties imposed on a defendant as punishment for the offense he or she is found guilty
of committing.” State v. Harris, 132 Ohio St.3d 318, 2012-Ohio-1908, 972 N.E.2d 509,
9 28. This court has expressly held that “the statutory obligation to register as an arson

offender is [remedial and] not punitive.” State v. Jones, 6th Dist. Lucas No. L-16-1014,

10.



2017-Ohio-413, § 27; see also State v. Wright, 2021-Ohio-364, 167 N.E.3d 1037, { 15
(6th Dist.) (holding that classification as an arson offender is a collateral consequence of
the offender’s criminal acts rather than a form of punishment per se). Because the
statutory obligation to register as an arson offender is remedial and not punitive, it is not
punishment or part of any sentence imposed on the arson offender and, thus, does not
implicate the judiciary’s power of sentencing. See, e.g., Burbrink v. State, 185 Ohio
App.3d 130, 2009-Ohio-5346, 923 N.E.2d 626, { 10 (1st Dist.) (holding that a prior
version of the sex-offender registration and notification statutes were remedial and not
punitive, and thus, were not punishment or part of any sentence imposed on the sex
offender).

{9 20} In an attempt to avoid this determination, appellant urges this court to
reconsider its earlier decision that the arson registry statute is not punitive by applying
certain factors that were considered by the Supreme Court of Ohio in its decision
determining that sex offender registration and notification requirements are punitive. See
State v. Williams, 129 Ohio St.3d 344, 2011-Ohio-3374, 952 NE.2d 1108. In support of
his position, appellant claims that “[a]t least six factors discussed in Williams support a
finding that the arson offender registry is punitive: (1) it is placed within R.C. Title 29,
Ohio’s criminal code; (2) the failure to register subjects an offender to criminal
prosecution; (3) the registration requirements are automatic; (4) there is no entitlement to

a hearing prior to classification; (5) there is no opportunity for the court to review the

11.



appropriateness of the classification; and (6) reporting is a lifetime requirement, with the
limited exception set forth in R.C.2909.15(D)(2)(b).

{91 21} Applying the Williams analysis to the arson-offender registration
provisions, the First District Court of Appeals, in State v. Caldwell, 2014-Ohio-3566, 18
N.E.3d 467 (1st Dist.), concluded as follows:

The arson-offender registration statutes do bear similarities to those
pertaining to the sex-offender registry. Both the sex-offender and arson-
offender registration schemes have been placed within R.C. Title 29 —

Ohio’s criminal code. See Williams at {11. The failure to register under

either scheme subjects offenders to criminal prosecution. See id. Arson

offenders are automatically subject to registration requirements upon

conviction for any arson-related offense, ‘without regard to the

circumstances of the crime or [their] likelihood to reoffend.” See id. at §

16. They are not entitled to a hearing prior to classification, nor is there

any opportunity for the court to review the appropriateness of the

classification. See id. at § 19. Further, arson offenders are automatically

subject to a lifetime reporting requirement — with a limited exception that

permits the trial court to reduce their reporting requirement to no less than

ten years, upon the request of the prosecutor and investigating officer. R.C.

2909.15(D)(2)(b).
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13.

Nonetheless, the arson-offender registration statutes differ from the
sex-offender provisions in significant ways. Sex offenders must register in
potentially three different counties — those in which they reside, work, and
attend school — and some must register as frequently as 90 days. Williams
at§ 13. In contrast, arson offenders need only register annually in the
county in which they reside. The Williams court emphasized the stigma
that follows from an offender’s placement on the public sex-offender
registry. Id. Conversely, the arson-offender registry is visible only to
certain law-enforcement personnel. The sex-offender statutes impose
stringent restrictions on where the offender is permitted to reside, whereas
arson offenders are not subject to any residential restrictions. Id. And
while arson-registry violations may subject the offender to later
prosecution, we think it notable that the failure to register is a low-level
felony that carries a presumption of probation. R.C. 2909.15(H). This is
markedly different from the failure of a sex offender to register, which
constitutes a felony of the same degree as that of the underlying conviction.
See R.C. 2950.99. For example, if a sex offender who committed a first-
degree felony sex offense fails to register, that failure to register constitutes
another first-degree felony with a potential punishment of up to 11 years in

prison. R.C. 2950.99(A)(1)(a) and 2929.14(A)(1). In view of these



considerable differences, we cannot say that the arson-offender registration

requirements are so punitive that they impose a new burden in the

constitutional sense. Id. at Y 33-34.

We agree with the analysis set forth in Caldwell and, on that basis, decline to alter our
previous determination that the arson registry statute is not punitive.

{9 22} Even assuming, arguendo, that R.C. 2909.15(D)(2)(b) does involve the
judicial power of sentencing, we nevertheless conclude that the General Assembly’s
exercise of power in creating the arson registration statute did not result in an
impermissible intrusion upon the court’s function in imposing sentence. Appellant
argues that because lifetime registration is mandatory unless the executive branch
recommends otherwise, “the prosecutor and the agency hold a veto power over the trial
court’s discretion.” We are not persuaded, however, by appellant’s characterization of
the statute as encroaching upon judicial authority. Instead, we find that the General
Assembly, through its creation of R.C. 2909.15(D)(2)(b), establishes an aspect of judicial
discretion that is triggered by, and becomes available as a result of, the executive branch
recommendation. Thus, the statute puts into place, rather than infringes upon, the
judiciary’s authority to sentence a defendant to a reduced arson registration period.
Stated differently, the General Assembly, through its creation of R.C. 2909.15(D)(2)(b)
and the requirement for an executive branch recommendation, merely circumscribes the

discretionary power that it grants to judges to sentence a defendant to a reduced
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registration period. See Dopart, 9th Dist. Lorain No. 13CA010486, 2014-Ohio-2901, at §
7. In addition, although the executive branch recommendation is a precondition for
discretion, it does not interfere with or remove a court’s discretion, because the
recommendation does not bind the court to act in accordance with the recommendation.
As indicated above, the doctrine of separation of powers does not require that the three
branches of government “be kept entirely separate and distinct, in the sense that there
must be no common link of connection or dependence, but rather that the whole power of
one of these departments should not be exercised by the same hands which possess the
whole power of either of the other departments.” Stanton, 114 Ohio St. 658 at 664, 151
N.E. 760.

{9 23} Based on this analysis, we disagree with the court’s conclusion in Dingus
that R.C. 2909.15(D)(2)(b) both compromises the trial court’s independence and results
in the prosecutor and the investigating law enforcement agency having an overruling
influence over the judiciary. See Dingus at{ 31. Instead, it is our determination that --
whether or not the executive branch issues a recommendation under the statute -- in the
proper exercise of R.C. 2909.15(D)(2)(b), the integrity and independence of the judiciary
is fully preserved, without any constitutionally prohibited “overruling influence” by the
executive branch. See Jemison, 28 Ohio St.3d 157 at 159, 503 N.E.2d 136.

{9 24} In an attempt to avoid this conclusion, appellant argues that the state’s role

in making the R.C. 2909.15(D)(2)(b) recommendation cannot be attributed to any
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relevant executive power. To the contrary, the arson offender registry “allows law
enforcement officials to remain vigilant about possible recidivism by arson offenders”
and, thus, “objectively serves the remedial purpose of protecting the local community
from repeat arson offenders.” State v. Reed, 2014-Ohio-5463, 25 N.E.3d 480, § 79 (11th
Dist.). It was therefore reasonable for the General Assembly to grant prosecutors and
police a measure of discretion to decide whether an arson offender ought to register for a
period of life or ten years. That the General Assembly conditioned judicial discretion to
reduce the registration period upon a request from law enforcement officials was also
reasonable, because law enforcement officials are in the best position to determine how
best to exercise their enforcement powers to protect the public from repeat offenders. See
Marbury v. Madison, 5 U.S. (1 Cranch) 137, 170, 2 L.Ed.60 (1803) (“The province of the
court is, solely, to decide on the rights of individuals, not to enquire how the executive, or
executive officers, perform duties in which they have a discretion.”).

{1 25} Appellant next argues that R.C. 2909.15(D)(2)(b) violates the doctrine of
separation of powers by violating the judicial power of appellate review, inasmuch as the
prosecutor’s and investigating law enforcement agency’s decision whether to recommend
a reduced arson registration period is final and non-appealable. As indicated above,
although the executive branch recommendation is a precondition for discretion, it does
not encroach upon a court’s discretion, because it does not bind the court to act in

accordance with the recommendation. Thus, where there is no recommendation, the
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court must impose a lifetime period of registration and there is no judicial discretion to
review on appeal. On the other hand, where there is a recommendation, the court has full
discretion to choose between a lifetime reporting period or a reduced reporting period of
not less than ten years, and the appellate court has subject matter jurisdiction to review
the exercise of that judicial discretion. It stands to reason that where an executive
decision made pursuant to statutory authority does not encroach upon an inherent power
of the judicial branch, the executive decision does not offend the doctrine of the
separation of powers simply because it is not subject to appellate review. See Marbury at
1105 (“The province of the court is, solely, to decide on the rights of individuals, not to
inquire how the executive, or executive officers, perform duties in which they have a
discretion.”).

{9 26} Presuming, as we must, the constitutionality of the legislation, we find that
appellant has failed to establish beyond a reasonable doubt that the statute is
unconstitutional. See Towns, 6th Dist. Williams No. WM-19-023 at { 38, 2020-Ohio-
5120. Accordingly, appellant’s first assignment of error is found not well-taken.

{1 27} Appellant argues in his second assignment of error that the trial court erred
in sentencing appellant to register pursuant to R.C. 2950.032. The judgment entry from
which appellant appeals provides that appellant was given an explanation of duties to
register as an arson offender pursuant to “O.R.C.2950.032.” R.C. 2950.032, entitled

“Determination of sex offender classification tier for those serving prison term; juvenile
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offender; hearing; notice,” clearly is inapplicable to this case. The sentencing transcript
reveals, however, that the trial court, after confirming with the state that it would not be
asking for a lesser period of time, advised appellant that because he had been convicted
of an arson offense, appellant would be required to register in person with the sheriff of
the county in which he lives within ten days of being released from any incarceration or
within ten days of the date of sentencing with the following information:
Your Social Security Number along with your full name and any
alias. You have to provide your residence address, you have to give
information regarding this offense that you were convicted of, you have to
give any physical description of distinguishing marks on your person. You
have to give addresses of any place of employment or school. You have to
give your driver’s license number, if you have one, or any state
identification card number if one has been issued to you. The license plate
of any vehicle owned or operated by you along with a description of any
vehicle that you are known to drive.
{Y 28} The court further advised:
They’re going to take your finger and palm print along with a
photograph. You have to submit a registration fee of $50 unless the sheriff
decides to waive that fee. You will have to re-register every year on a once

a year, annual basis for the rest of your life and you have to update or
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amend any of this information if it changes within 10 days of the

anniversary date of today’s date or actually date that you actually register.

Also have to pay $25 registration fee.

The trial court additionally noted that the registration requirement was for life.

{1 29} Crim.R. 36 provides that “[c]lerical mistakes in judgments, orders, or other
parts of the record and errors in the record arising from oversight or omission, may be
corrected by the court at any time.” A nunc pro tunc entry “is a vehicle used to correct an
order issued which fails to reflect the court’s true action.” State v. Hodges, 1st Dist.
Hamilton No. C-990516, 2001 WL 698135 (June 22, 2001). It is axiomatic that “a court
possesses authority to correct errors in judgment entries so that the record speaks the
truth.” State v. Chislton, 8th Dist. Cuyahoga No. 108840, 2021-Ohio-697, § 15. Here,
there is no question but that the trial notified appellant at the sentencing hearing of his
duty to register pursuant to the arson registry statutes, set forth at R.C. 2909.14 and
2909.15, and not pursuant to the sex offender classification statute set forth at R.C.
2950.032. Appellant’s second assignment of error is therefore found well-taken.

{1 30} Because our conclusion and analysis with respect to appellant’s first
assignment of error is in direct conflict with the Fourth District’s opinion in Dingus,
supra, we sua sponte certify a conflict to the Supreme Court of Ohio on the following

question: “Does R.C. 2909.15(D)(2)(b) unconstitutionally violate the doctrine of
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separation of powers?” The parties are directed to S.Ct.Prac.R. 5.03 and S.Ct.Prac.R.
8.01 for guidance.

{1 31} For all of the foregoing reasons, the judgment of the Lucas County
Common Pleas Court is affirmed. We remand this matter to the trial court for the limited
purpose of issuing a nunc pro tunc entry to reflect that appellant is to register as an arson
offender, pursuant to R.C. 2909.14 and 2909.15. Appellant is ordered to pay the costs of
this appeal pursuant to App.R. 24.

Judgment affirmed

and remanded.

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27.
See also 6th Dist.Loc.App.R. 4.

Mark L. Pietrvkowski, J.

JUDGE
Christine E. Mayle, J.
Myron C. Duhart, P.J. JUDGE
CONCUR.

JUDGE

This decision is subject to further editing by the Supreme Court of
Ohio’s Reporter of Decisions. Parties interested in viewing the final reported
version are advised to visit the Ohio Supreme Court’s web site at:
http://www.supremecourt.ohio.gov/ROD/docs/.
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