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Nature of the Case:

Trial Court:

Disposition in the
Trial Court:

STATEMENT OF THE CASE

Senate Bill 14 prohibits certain medical procedures and
treatments when performed “[flor the purpose of
transitioning a child’s biological sex as determined by the sex
organs, chromosomes, and endogenous profiles of the child or
affirming the child’s perception of the child’s sex if that
perception is inconsistent with the child’s biological sex.”
Tex. Health & Safety Code § 161.702; see Act of May 17, 2023,
88th R.S., ch. 335, 2023 Tex. Sess. Law Serv. 733 (“S.B.14”),
App’x Tab E. Plaintiffs-Appellees are parents of children who
seek prohibited medical procedures, physicians who have
provided such services and wish to continue doing so, and two
organizations representing such persons, PFLAG and
GLMA. They sued the State of Texas, the Attorney General,
the Office of the Attorney General, the Texas Medical Board,
and the Texas Health and Human Services Commission to
prevent enforcement of the statute. The parent plaintiffs
contend the statute violates the Texas Constitution’s due-
course clause by interfering with their rights to parental
autonomy. Tex. Const. art. I, § 19. The physicians and their
trade organization, GLMA, say it violates physicians’
economic substantive-due-course rights. /4. And all plaintiffs
claim the statute discriminates based on sex or “transgender
status,” and thus violates the Texas Constitution’s equal-
rights guarantees. /d. §§ 3, 3a. App’x Tab C, 1.CR.3-75.

201st Judicial District Court, Travis County
Hon. Maria Cantt Hexsel

The trial court granted Plaintiffs’ request for a temporary
injunction on the basis of the constitutionality of the statute
and denied Defendants’ plea to the jurisdiction. App’x Tab
A, 7.CR.2148-49; App’x Tab B, 7.CR.2150-56.
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STATEMENT OF JURISDICTION

The Court has noted probable jurisdiction under Texas Government Code
section 22.001(c). The trial court granted a temporary injunction on the basis of the
constitutionality of a state statute. See /4. This Court may exercise its extended
jurisdiction to review the denial of defendants’ plea to the jurisdiction. Perry v. Del

Rio, 67 S.W.3d 85, 89 (Tex. 2001); Brown ». Todd, 53 S.W.3d 297, 301 (Tex. 2001).

ISSUES PRESENTED

Legislatures around the country have noted a disturbing trend: as smartphones
and social media have become an increasingly ubiquitous force in the lives of children
and adolescents, reports of gender dysphoria—once exceedingly rare—have grown
exponentially. Meanwhile, medical organizations have been captured by activists and
appear unconcerned by the lack of scientific research on the long-term effects of
medical treatments given to children to address a mental-health condition.
Concerned about the effect these outside influences have on young people, Texas’s
Legislature has chosen to prohibit certain irreversible treatments for gender
dysphoria until a potential patient has reached the age of majority. The questions
presented here are:

1. Whether plaintiffs have viable claims or have shown entitlement to
temporary injunctive relief, including a probability of success on the merits
concerning:

a. Whether the parent plaintiffs have shown that they have a fundamental

right to obtain the subject medical procedures for their children or that

Xiv



S.B. 14 violates the due-course clause in article I, section 19 of the Texas
Constitution.

b. Whether the physician plaintiffs have shown that S.B. 14 violates a
fundamental right to practice medicine that is protected under article I,
section 19 of the Texas Constitution.

c. Whether plaintiffs have shown that S.B. 14 discriminates on the basis of
sex or “‘sex stereotypes” in violation of article I, section 3a of the Texas
Constitution.

d. Whether plaintiffs have shown that S.B. 14 discriminates on the basis
of “transgender status” in violation of article I, section 3a of the Texas
Constitution.

2. Whether the temporary injunction was jurisdictionally and remedially

proper.
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To THE HONORABLE SUPREME COURT OF TEXAS:

“This case revolves around an issue that is surely of the utmost importance to
all of the parties involved: the safety and well-being of . . . children.” Eknes-Tucker ».
Governor of Alabama, 80 F.4th 1205, 1231 (11th Cir. 2023). As in similar litigation
pending around the country, however, “there is a strong disagreement between the
parties over what is best for those children.” /4. In particular, the parties disagree
about how best to address children suffering from “gender dysphoria,” a condition
arising when children experience distress from an apparent disconnect between their
biological sex and their self-perceived gender. “Clinical guidelines” regarding
gender dysphoria “suggest that comorbidities, including mental health issues,” can
often be present in these children. /4. at 1217.

Texas is among two dozen States that recognize that as children mature through
adolescence and into adulthood, their bodies and minds undergo profound changes
that affect both their physical and mental health. These States therefore prevent
minors from undergoing irreversible medical treatments for gender dysphoria until
they reach adulthood. See infra pp.2-5; Tex. Health & Safety Code § 161.702.

Plaintiffs disagree with those legislative judgments, and specifically with how the
Legislature has balanced the need to prevent harm to minors who might one day
regret irreversible medical interventions against the asserted benefits from such
treatments for gender dysphoria. These are precisely the kinds of legislative
judgments that the law-making process is designed to settle. But instead, plaintiffs
have foisted this essentially legislative question on the courts. The parent plaintiffs

claim that because the Texas Constitution guarantees parents’ right to control the



upbringing of their children, the Legislature cannot pass regulations regarding what
medical procedures may be performed on minors. The physician plaintiffs further
insist that the due-course-of-law clause gives doctors a protected right to perform
such procedures. And they all claim that S.B. 14 unconstitutionally discriminates on
the basis of sex; and even if not, that “transgender status” should be treated as a
protected class under the Texas Constitution.

Following an evidentiary hearing, the trial court concluded that S.B. 14 was
unconstitutional and issued a temporary injunction preventing state officials from
enforcing it. That injunction is superseded during the pendency of this appeal. It
should now be dissolved. S.B. 14 plainly comports with our Constitution’s various
guarantees. The injunction, however, cannot be squared with the text of the
Constitution, this Court’s precedent, or the evidence of harm that these treatments
can cause vulnerable children, this Court should vacate the temporary injunction,
reverse the district court’s denial of Defendants-Appellants’ plea to the jurisdiction,

and render judgment dismissing Plaintiffs’ claims.

STATEMENT OF FACTS
I. Gender Dysphoria and S.B. 14
Gender dysphoria is understood to “refer[] to the distress that may accompany
the incongruence between one’s experienced or expressed gender and one’s
assigned gender.” Keohane v. Florida Dep’t of Corr. Sec’y, 952 F.3d 1257, 1262 (11th
Cir. 2020) (quoting American Psychiatric Ass’n, Diagnostic and Statistical Manual

of Mental Disorders 451 (5th ed. 2013)); accord 2.RR.38, 76 (plaintiffs’ experts). As



other courts have recognized, “the concept of gender dysphoria as a medical
condition is relatively new and the use of drug treatments that change or modify a
child’s sex characteristics is even more recent.” L. W. ex rel. Williams v. Skrmetti,
No. 23-5600, 2023 WL 6321688, at *6 (6th Cir. Sept. 28, 2023). For all the attention
it receives (correctly or incorrectly), the condition is relatively rare: “one report
shows that the prevalence among the total U.S. population is about 0.6%.” Danyon
Anderson et al., Gender Dysphoria and Its Non-Surgical and Surgical Treatments,
Health Psychol. Res. (2022), https://tinyurl.com/NIH-GenderDysphoria.
According to recent data, however, “there has been an increase in the prevalence of
individuals seeking treatment for gender dysphoria” —particularly among children
and adolescents. /d.

This growth has led to concern in many States about the quality of the research
on how to treat such children; such concerns include the lack of any long-term
scientific studies about the impact of medical intervention as a treatment for gender
dysphoria on children’s overall health. See, e.g., Skrmetti, 2023 WL 6321688, at *2-
5; Ecknes-Tucker, 80 F.4th at 1216-18. More than 20 States have passed legislation
limiting such medical procedures on children. See also, e.g., lowa Code § 147.164;
Regulate Experimental Adolescent Procedures Act, H.B. 1125, 2023 Miss. Laws ch.
303; Youth Health Protection Act, S.B. 99, 2023 Mont. Laws ch. 306; N.D. Cent.
Code §§ 12.1-36.1-01 through -04; .

Signed into law on June 2, 2023, and effective as of September 1, S.B. 14
responds to those and similar concerns by prohibiting certain medical procedures

and treatments when performed “[f]or the purpose of transitioning a child’s



biological sex as determined by the sex organs, chromosomes, and endogenous
profiles of the child or affirming the child’s perception of the child’s sex if that
perception is inconsistent with the child’s biological sex.” S.B. 14 § 2 (codified as
Tex. Health & Safety Code § 161.702). If done for that purpose, it is unlawful to
“perform a surgery that sterilizes the child, including,” snter alia, castration,
vasectomy, and hysterectomy; to perform a mastectomy on a child; to “provide,
prescribe, administer, or dispense [listed] prescription drugs that induce transient or
permanent infertility”’; and to “remove any otherwise healthy or non-diseased body
part or tissue.” Id. (codified as Tex. Health & Safety Code § 161.702(1)-(4)).

S.B. 14 contains two express caveats and one express exception. Fzrst, to avoid
any doubt, the prohibition does not apply to “puberty suppression or blocking
prescription drugs for the purpose of normalizing puberty for a minor experiencing
precocious puberty.” Id. (codified as Tex. Health & Safety Code § 161.703(a)(1)).
Second, it does not apply to “appropriate and medically necessary procedures or
treatments to a child who: (A) is born with a medically verifiable genetic disorder of
sex development” or “(B) does not have the normal sex chromosome structure for
male or female as determined by a physician through genetic testing.” /4. (codified
as Tex. Health & Safety Code § 161.703(a)(2)). Thsrd, for children who had started
receiving such treatment before June 1, 2023, S.B. 14 provides for gradual cessation
of the treatment “in a manner that is safe and medically appropriate and that
minimizes the risk of complications.” Id. (codified as Tex. Health & Safety Code

§ 161.703(b), (c)).



Because S.B. 14 makes performing such procedures a prohibited practice for
Texas physicians, 7d. § 4 (codified as Tex. Occ. Code § 164.052(a)(24)), the Texas
Medical Board (among other things) “shall revoke the license or other authorization
to practice medicine of a physician who” does so, 7d. § 5 (codified as Tex. Occ. Code
§ 164.0552(a)). S.B.14 also prohibits the use of public money for prohibited
procedures, 7d. §§ 2, 3 (codified as Tex. Health & Safety Code §§ 161.704,.705, Tex.
Hum. Res. Code § 32.024(pp)), and permits “the attorney general [to] bring an
action . . . to restrain or enjoin [a] person from committing, continuing to commit, or

repeating the violation.” 4. § 2 (codified as Tex. Health & Safety Code § 161.706).

II. Procedural Background

A. Plaintiffs’ lawsuit

Plaintiffs brought this pre-enforcement challenge on July 12, 2023. 1.CR.3. They
are (1) parents of children who have received and want to continue to receive
prohibited procedures, suing on behalf of themselves and their children; (2) three
licensed physicians who would like to continue to perform such procedures on
children; and (3) two organizations that represent the interests of these groups,
PFLAG and GLMA. 1.CR.7-10.

Plaintiffs allege that S.B. 14 violates the Texas Constitution in three ways. First,
the parent plaintiffs (and PFLAG) argue that S.B. 14 “violat[es]” the “rights of
parents to parental autonomy” in violation of the due-course-of-law guarantee in
article I, section 19. 1.CR.63-64. Second, the physician plaintiffs (along with GLMA)

argue that S.B. 14 “deprives” physicians “of their vested property interests in



the[ir] medical licenses” and “infringes upon” their “right to occupational liberty.”
1.CR.65-66. Third, plaintiffs claim that S.B. 14 “discriminates because of sex” in
violation of the Texas Constitution’s equality-under-the-law clause, 1.CR.66-68
(citing Tex. Const. art. I, § 3a); and fourth, that it “discriminat[es] . .. because of
transgender status” in violation of the equal-rights clause, 1.CR.69-71 (citing Tex.
Const. art. [, § 3).

Plaintiffs sued the State of Texas, the Office of the Attorney General, the
Attorney General, the Texas Medical Board (“TMB”), and the Texas Health and
Human Services Commission (“HHSC”). 1.CR.10-12. They sought a temporary
injunction prohibiting defendants from enforcing S.B. 14 against anyone at all, not
just themselves. 1.CR.72-73; see App’x Tab B. Defendants opposed the temporary
injunction and filed a plea to the jurisdiction. 3.CR.642-1110; 4.CR.1120-1697.

In support of their claims, plaintiffs relied upon preliminary injunctions against
a subset of similar laws passed in other States 1.CR.57-59; see also 6.CR.1727, one of
which had been affirmed on appeal by the Eighth Circuit, Brandt ex rel. Brandt v.
Rutledge, 47 F.4th 661, 669 (8th Cir. 2022). Three of those preliminary injunctions
have now been vacated by the Sixth and Eleventh Circuits, respectively, because no
authority supports the challengers’ due-process or equal-protection claims under the
U.S. Constitution. See Skrmetti, 2023 WL 6321688, at *2-5 (Kentucky, Tennessee);
Eknes-Tucker, 80 F.4th at 1216-18 (Alabama). And earlier this month a federal
district court in the Tenth Circuit agreed with the Sixth and Eleventh Circuits when
it denied a preliminary injunction based on the same substantive-due-process and

equal-protection theories under the U.S. Constitution that plaintiffs raise here under



the Texas Constitution. Poe v. Drummond, No. 23-CV-177-JFH-SH, 2023 WL
6516449, at *17 (N.D. Okla. Oct. 5, 2023).!

B. The trial court’s hearing

Largely without the benefit of this developing case law, the trial court conducted
concurrent hearings on the plea to the jurisdiction and the temporary injunction.

1. Plaintiffs put on evidence from expert witnesses and some of their own
testimony. Some of the parent plaintiffs testified about their children’s history,
diagnoses of gender dysphoria, and about medical treatment their children were
receiving. See, e.g., 2.RR.26-31, 142-51, 198-208, 211-18. One of their children, who
was 16 at the time of the hearing, testified about receiving testosterone injections
beginning at age 14 to treat gender dysphoria. 3.RR.9-13, 15-21.

Two of the physician plaintiffs also testified. Dr. Richard Roberts, a pediatric
endocrinologist in Houston, 2.RR.161-67, estimated that 10- 20% of his clinical time

is spent treating gender dysphoria, 2.RR.164, and described the impact of S.B. 14 on

! Three of the federal injunctions on which plaintiffs have relied are also destined

for reversal in light of the Eleventh Circuit’s decision. See Koe ». Carlson, No. 1:23-
CV-2904-SEG, ECF No. 119 at 1-4 (N.D. Georgia Sept. 5, 2023) (staying
preliminary injunction pending reconsideration in light of Eknes-Tucker); Doe .
Ladapo, No. 4:23-cv-114, ECF 151 at 2 (N.D. Fla. Sept. 11, 2023), appeal docketed,
No. 23-12159 (11th Cir. June 27, 2023) (denying motion for further preliminary
injunction and noting that “[t]he plaintiffs’ likelihood of success on the merits is
significantly lower now than it was prior to Eknes-Tucker”); cf. Dekker v. Sec., Florida
Agency for Health Care Admin., No. 23-12155 (11th Cir. June 27, 2023) (concerning
Medicaid coverage). The balance of the cited federal injunctions— Arkansas and
Indiana—are also on appeal. K.C. v. Indiv. Members of Med. Licensing Bd. of Indiana,
No. 23-2366 (7th Cir. July 12, 2023); Brandt ». Griffin, No. 23-2681 (8th Cir. July 21,
2023).



his practice, 2.RR.169-70. Dr. David Paul—also a pediatric endocrinologist,
2.RR.172-89 —spends only six months of the year practicing in a “clinic setting,”
2.RR.174, where gender dysphoria treatments makes up “perhaps 5 percent” of his
practice. 2.RR.176.

Plaintiffs offered expert testimony from three physicians as well. First, they
offered Dr. Aron Janssen, a psychiatrist who founded a “gender clinic” in Chicago,
who is a co-author of the WPATH standards on which plaintiffs rely. 2.RR.34-38.
Discussing those standards, Janssen summarized that “for adolescents with gender
dysphoria, we’re still recommending therapy for some folks and social supports, and
for those for whom it is medically indicated, one would consider puberty blockers or
hormones.” 2.RR.47.

Second, plaintiffs offered Dr. Daniel Shumer, who serves as medical director for
gender-dysphoria clinics in Michigan and has “provided gender-affirming care” to
approximately 400 adolescents. 2.RR.75. Plaintiffs offered Dr. Shumer as an expert
on gender dysphoria and “the field of pediatric endocrinology.” 2.RR.76. He
testified that he treats children as young as twelve with GnRH agonists, or “puberty

)

blockers,” and that he provides “hormonal intervention such as testosterone or

estrogen” to older children. 2.RR.76-79, 2.RR.98-99.

Dr. Shumer described puberty suppression as follows:

[A]s puberty continues, the child would develop more secondary sex
characteristics, those differences that help to identify men versus women;
so for men, deeper voice, more body hair, more facial hair, body shape
changes; for women, breast shape changes, body shape changes, skin
softening. Those secondary sex characteristics are different between males
and females due to different hormones.



GnRH agonists arrest the progression of the production of those hormones.
And so in doing that, the child - if puberty is causing distress, that distress
would be alleviated. But also, by never developing the secondary sex
characteristics associated with the unwanted puberty, in the long term that
person would not have to carry those secondary sex characteristics with
them for the rest of their life, which would have the potential for long-term
harm.

2.RR.81. Dr. Shumer acknowledged that “one must go through some of [one’s]
endogenous puberty to achieve fertility.” 2.RR.86; compare with 3.CR.780. He
explained that GnRH agonists are used differently as treatment for gender dysphoria
than they are for precocious puberty or other conditions. 2.RR.84. When given
during a child’s natural puberty, the GnRH agonists delay the child’s pubertal
growth spurt and increase in bone density—consequences that are absent when the
same hormones are given to a young child. 2.RR.84; see also 3.CR.888-89 (discussing
a child’s development of bone mass and its indications for future osteoporosis).

Dr. Shumer also described hormone treatments for gender dysphoria in

adolescents:

[W]e’re using hormones like testosterone or estrogen to mimic the normal
rise of testosterone or estrogen in other people of that gender. So if someone
is being prescribed testosterone, we’re dosing the testosterone in order to
raise the testosterone level up into the normal range for a young person that
age. In so doing, very predictably, the development of secondary sex
characteristics would follow similar to other young men that age; and
similarly with estrogen, using estrogen, dosing estrogen to mimic the normal
rise of estrogen in other young women, young women that age, and then
predictably expecting the development of secondary sex characteristics
similar to other young women, women that age.

2.RR.88. (The hormones must be administered for the rest of the person’s life if

these secondary sex characteristics are to be maintained. See 3.CR.874.) Dr. Shumer



testified that someone taking these hormones is “less likely” to “ovulate or have a
normal sperm count.” 2.RR.92-93. He also acknowledged, “[t]here is probably a
subset of people that if they are taking testosterone or estrogen for a long enough
period of time may have reduction in their fertility,” but he dismissed this risk
because “there’s a big—there’s variability in fertility in people in the first place.”
2.RR.93.

Dr. Shumer testified that testosterone and estrogen hormones are prescribed to
pediatric patients for other purposes, too. 2.RR.88-89. Testosterone is prescribed to
boys who are unable to produce sufficient testosterone due to, for example, testicular
loss, or who have Klinefelter syndrome (a chromosomal abnormality, see 2.RR.235).
2.RR.88-89. Estrogen is prescribed to girls whose bodies cannot make enough of the
hormone for various reasons. 2.RR.89.

Third, Dr. Johanna Olson-Kennedy testified as an expert on “the study,
research, and treatment of gender dysphoria.” 2.RR.112. She described the history
of these types of medical interventions, 2.RR.112-13 including recounting that
GnRH agonists were first used as puberty blockers for children diagnosed with
gender dysphoria in the 1990s at a clinic in the Netherlands. 2.RR.113, 118. Dr.
Olson-Kennedy also discussed the field of research on such treatments, and reasoned
that there are no randomized controlled trials because “it is highly unlikely that
anyone would make a decision to participate in a study where they might be
randomized to not getting treatment.” 2.RR.115-16. Regarding the process of
diagnosing gender dysphoria, Dr. Olson-Kennedy acknowledged that the condition

has no physical manifestation, and that there is no “physical test to prove or
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disprove” a person’s “experience of having an incongruent gender identity.”
2.RR.135; accord 3.RR.66.

2. Defendants also put on evidence, including the testimony of six expert
witnesses either live or by declaration, which showed that medical procedures to
treat gender dysphoria in children are experimental, come with significant health
risks, and can be counterproductive.

First, Dr. Colin Wright, PhD, an evolutionary behavioral ecologist, testified as
an expert on biological sex. 2.RR.229-40. He explained that “biological sex refers to
the type of reproductive strategy that an individual has,” and it cannot be changed.
2.RR.228-29. In anisogamous species —including humans—biological sex is defined
by the type of gamete that individual can produce —an individual who produces the
larger gamete is called the female, while one “who produce[] the smaller gamete or
sperm is called the male.” 2.RR.229-30. Because there are “only two gamete types”
for a species, there are only two biological sexes. 2.RR.230.

Dr. Wright explained that in human beings, the type of gamete an individual can
produce (sperm and ovum, respectively) is determined by his or her chromosomes
(typically XY for males and XX for females); one’s type of gamete, in turn, results in
the production of relatively greater testosterone (males) and estrogen (females),
which in turn result in secondary sex-related characteristics such as facial hair
(males) or breasts (females). 2.RR.235-40. These secondary characteristics do not
“define the sex of an individual,” but “are downstream consequences of an

individual’s sex.” 2.RR.235.
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Next, Dr. James Cantor, Ph.D., testified as an expert on the scientific research
related to treating gender dysphoria in minors. 3.RR.78, 81. Noting that the
treatment of gender dysphoria is as-yet a developing field—particularly for minors—
he testified that the treatments at issue are experimental and not “medically
necessary.” 3.RR.116; 4.CR.1205-10. Further, there is no scientific evidence that
these treatments reduce the rate of either suicide or suicidality in minors with gender
dysphoria. 3.RR.114; 4.CR.1193-96. The eleven cohort studies that have been
conducted regarding childhood-onset gender dysphoria show that 61-88% of children
desist feeling gender dysphoria over the course of puberty. 4.CR.1182-85; 3.RR.107.
Finally, Dr. Cantor testified that the WPATH and Endocrine Society guidelines’
conclusions and recommendations relating to the prohibited treatments are not
supported by the scientific research. 3.RR.117; 4.CR.1237-39.

Second, Dr. Michael Laidlaw, M.D.; an endocrinologist, testified that puberty
blockers are not a safe and effective treatment for gender dysphoria. 3.RR.39;
4.CR.1371-72. Dr. Laidlaw explained that there is no medical consensus supporting
the use of puberty blockers and cross-sex hormones for the treatment of gender
dysphoria in minors, 3.RR.32:; see 4.CR.1359, and that puberty blockers are not
FDA-approved for the treatment of gender dysphoria in minors, 3.RR.37—a fact that
is undisputed. Among their many risks, Dr. Laidlaw explained, puberty blockers can
cause infertility, sexual dysfunction, osteoporosis, and psychosocial
underdevelopment. 3.RR.35-36; see 4.CR.1326-36. They also can be
counterproductive because they interfere with natural desistance of gender

dysphoria—that is, children no longer identifying their gender identity to be
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different than their biological sex. 4.CR.1316, 1336-37. Dr. Laidlaw further testified
that some effects of puberty blockers prescribed to minors for the treatment of
gender dysphoria are irreversible, 3.RR.36-37; 4.CR.1324, and he opined that the
potential benefits do not outweigh the risks, 3.RR.37-39.

Third, Dr. Katrina Taylor, LMFT, testified as an expert in clinical
psychotherapy and the diagnosis, treatment, and care of gender dysphoria as well as
other psychological conditions. 3.RR.140, 142. Dr. Taylor explained that what most
people describe as “gender identity” is a personal or spiritual belief about the self,
and that individuals experiencing gender dysphoria are experiencing feelings of
hatred or revulsion for their bodies that require therapy. 3.RR.144. For children,
these feelings can be distress associated with puberty, especially among girls who
may experience unwanted, painful, and embarrassing changes to their bodies.
3.RR.157. As a result, she testified that psychotherapy is a safe and effective
treatment for minors with gender dysphoria. 3.RR.144. She has noticed patterns
among minors with gender dysphoria: they often come from dysfunctional families
with marital discord and divorce, or there is trauma in their parents’ histories or
mental illness in the extended family. 3.RR.148.

Fourth, Dr. Sven Roman, M.D.,; a Swedish child and adolescent psychiatrist.
4.CR.1617, and an expert on the research, study, and practice of child and adolescent
psychiatry, 4.CR.1653-63, explained that he does not refer minors with gender
dysphoria for the treatments prohibited by S.B. 14 because of (1) the lack of scientific
evidence supporting those treatments’ safety and effectiveness, and (2) his

observation that such patients have other psychiatric conditions in addition to their
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professed gender dysphoria. 4.CR.1618. Gender dysphoria often arises as a
secondary condition relative to a different and main psychiatric condition, and
treatment of that condition frequently alleviates gender dysphoria. 4.CR.1635. Dr.
Romén also explained that the treatments covered by S.B. 14 could be
counterproductive. A person’s sense of gender identity can change over time,
4.CR.1630, yet almost all children who are treated with puberty blockers go on to
begin cross-sex-hormone treatments, thus transforming what may well have been a
temporary state of gender dysphoria into a permanent state of gender dysphoria.
4.CR.1645.

Dr. Roman also testified about European countries’ experience with gender
dysphoria in recent years. In particular, Dr. Roman testified that in March 2021, the
leading gender clinic in Sweden prohibited many of these treatments on children
under 16, and permits them on older adolescents only within a “research setting.”
4.CR.1627-28. The decision was based on a systematic review showing the lack of
evidence regarding long-term consequences of the prohibited treatments: for
example, “[t]hese treatments are potentially fraught with extensive and irreversible
adverse consequences such as cardiovascular disease, osteoporosis, infertility,
increased cancer risk, and thrombosis.” 4.CR.1627-28. The change also reflects
concerns about the reasons for the large influx of patients in recent years—an influx
that correlates with the advent of the smartphone and rise in social-media use by
children. 4.CR.1622-23. Dr. Romén explained that treating such procedures as
experimental represents the trend in Europe. 4.CR.1628-29. The Swedish National

Board of Health and Welfare concluded that “the risks of puberty blockers and
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gender-affirming treatment are likely to outweigh the expected benefits of these
treatments.” 4.CR.1637; accord 4.CR.1538-49 (discussing similar developments in
England and the National Health System’s recent limitations on providing hormone
treatments to minors).

Fifth, Dr. Geeta Nangia, M.D., a child and adolescent psychiatrist, discussed her
expertise developed through research, study, and practice of child and adolescent
psychiatry. 4.CR.1420-22, 1533-35. Dr. Nangia has treated 550 children who met the
criteria for gender dysphoria, approximately 350 of whom had their gender dysphoria
resolved with time and puberty, and without the need for psychotherapy. 4.CR.1443-
44. She has treated approximately 100 children with psychotherapy presenting with
adolescent onset gender dysphoria. 4.CR.1445-47. Dr. Nangia explained that minors
lack the necessary neurological, psychosocial, and cognitive development to provide
informed consent or assent to such treatments. 4.CR.1452-85.

Instead, Dr. Nangia has treated her patients with exploratory, supportive, and
family therapy. 4.CR.1447. She testified that children with gender dysphoria benefit
tremendously from therapy—particularly psychodynamic therapy, 4.CR.1448-49,
which “focuses on unconscious processes as they are manifested in the client’s
present behavior.” Center for Substance Abuse Treatment, Substance Abuse and
Mental Health Services Administration, Brief Interventions and Brief Therapies for
Substance Abuse Ch. 7 - Brief Psychodynamic Therapy (1999),
https://tinyurl.com/Psycholdynamic. In such therapy, the goal is to promote “self-

awareness and understanding of the influence of the past on present behavior.” /4.
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Defendants put on evidence that the “consensus” to which plaintiffs’ point is
the result of activist capture and market motivations, not rigorous scientific inquiry.
See 4.CR.1536-1604. Even the Dutch clinic that first used puberty blockers for gender
dysphoria in the 1990s was more conservative than gender clinics and physicians in
the United States today. 4.CR.1542-43, 1571, 1587, 1628, 1136. “In the short span of
a decade, psychiatrists, psychologists, pediatricians, and their patients have been
pressed both to think about and to treat child and adolescent dysphoria in one
‘correct’ manner.” 4.CR.1571; see also 4.CR.1574-75. Researchers who question such
gender-transitioning procedures are fired or ostracized, 4.CR.1574-80, while clinics
performing gender-transitioning procedures for patients who want them have grown
their businesses astronomically, 4.CR.1571-73.

Fact witnesses described not only the damage the medical interventions
prohibited by S.B. 14 can do to children and adolescents, but also the social pressure
that can lead vulnerable youths to believe that such intervention is the solution to
feelings of depression or anxiety. For example, Emelie Schmidt is a woman who
experienced depression, anxiety, and what was diagnosed as rapid-onset gender
dysphoria as a minor. 4.CR.1664; 3.RR.251:16-20. At age 14, she joined an online
transgender community, where others encouraged and affirmed her feelings of
gender dysphoria. 3.RR.247:17-248:13, 251:16-25; 4.CR.1664-66. Emelie testified
that she was never more suicidal and depressed than during this time. 4.CR.1665;
3.RR.251:6-9. She socially transitioned at school, but she did not undergo any

medical treatments. 3.RR.249:3-15; 4.CR.1666-67.
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When Emelie began to spend less time online, her feelings of gender dysphoria
began to subside, and she began to question whether she was truly transgender.
3.RR.250:2-18; 4.CR.1667. When she conveyed these changes to her online
community, rather than celebrate that she was no longer experiencing acute mental
distress, her so-called friends bombarded Emelie with hatred, accused her of trying
to erase the transgender community, and told her that she should die. 4.CR.1667.
Emelie eventually left the online transgender community, and her feelings of gender
dysphoria desisted. 4.CR.1666-67.

Another witness, Soren Aldaco, is also a woman who was diagnosed with gender
dysphoria as a minor. See 3.RR.255. Like Emelie, Soren was introduced to the
transgender community through the internet. 3.RR.255:. While hospitalized for a
psychiatric episode at age 15, she began to ‘“identify as transgender” at the
suggestion of a psychiatrist. 3.RR.255-56. She was diagnosed with gender dysphoria,
along with autism, major-depressive disorder, social rejection and exclusion, general
anxiety, and obsessive-compulsive disorder. 3.RR.256-57. After “attending a
transgender youth support group,” Soren “was prescribed testosterone by a
psychiatrist in that support group who prescribed hormones for many children and
adults in that support group.” 3.RR.257.

Although testosterone initially made Soren feel “high” and very engaged, over
time she began to have complications like joint pain, brain fog, and hot flashes.
3.RR.258:3-24. At one time she was taking 11 different medications to manage these
side-effects. Jd. She stopped engaging in any of her prior interests and became

obsessed with her gender identity. /d. Shortly after her 19th birthday, Soren had a
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double mastectomy, 3.RR.257, which brought further severe medical complications,
3.RR.258-59. Her nipples, which had been surgically grafted back onto her body,
were peeling off, and she had extensive bruising. 3.RR.259. Eventually, Soren had to
go to the hospital where the incisions were reopened and a drain was inserted.
3.RR.529.

Soren “detransitioned” just six months later. 3.RR.257:25-258:2. She continues
to struggle with chest pain, pain in her mastectomy scars, vaginal dysfunction,
hypothyroidism, hypoglycemia, idiopathic hypersomnia, and chronic-fatigue.
3.RR.260-61. She testified that she wishes she had never received these treatments
and had instead received psychotherapy. 3.RR.263, 267-68. “I realized,” she
explained, “that I had been sold [a] lie that that was the only way forward when in
fact it was not the only way forward, and it caused me a lot of other problems on top
of the ones that I was already experiencing.” 3.RR.260.

Defendants also offered the accounts of parents whose children—like Emelie
and Soren—were diagnosed as minors with gender dysphoria. For example,
defendants offered the account of a mother who felt pressured by doctors to consent
to medical intervention, rather than first pursuing therapy for her daughter who
announced she was a transgender male at age 16. 4.CR.1670-74. Another mother
described her prepubescent daughter’s temporary symptoms of gender dysphoria,
which desisted by the time her daughter started sixth grade. 4.CR.1676-79. Parents
also described the negative influence of the online transgender community on their
children as they struggled with anxiety and depression during puberty. 4.CR.1682-

83,1692-94.
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C. The trial court’s order
On August 25, 2023, the trial court denied defendants’ plea to the jurisdiction,
7.CR.2148-49, and entered a statewide temporary injunction prohibiting defendants

from ¢

enforcing” S.B. 14’s prohibitions in any way, including as to persons not
parties to the case, 7.CR.2150-56. Defendants appealed directly to this Court because
the injunction was granted on the ground of the constitutionality of a state statute.
Tex. Gov’t Code § 22.001(c). The Court has noted probable jurisdiction and set
argument for January 30, 2024. See Orders Pronounced Sept. 15, 2023.

Defendants’ notice of appeal superseded the trial court’s temporary injunction.
Tex. Civ. Prac. & Rem. Code § 6.001(b); Tex. R. App. P. 29.1(b). Plaintiffs filed a
motion for temporary relief, asking this Court to “use its inherent powers and its
authority under Rule 29.3 to ... reinstat[e] the terms of the temporary injunction

issued by the trial court.” Emergency Mot. for Temp. Relief at 27 (Aug. 28, 2023).

The Court denied that motion. See Orders Pronounced Aug. 31, 2023.

STANDARD OF REVIEW

The Court reviews an order denying a plea to the jurisdiction de novo. Presidio
ISD . Scott, 309 S.W.3d 927, 929 (Tex. 2010). An order granting a temporary
injunction is reviewed for an abuse of discretion. 7EA ». Hous. ISD, 660 S.W.3d 108,
116 (Tex. 2023). Under this standard, the Court “defer[s] to the trial court’s factual
determinations if they are supported by evidence, but review([s] legal determinations
de novo.” Haedge v. Cent. Tex. Cattlemen’s Ass’n, 603 S.W.3d 824, 827 (Tex. 2020)

(per curiam) (quotation marks omitted).
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SUMMARY OF THE ARGUMENT

I. Thetemporary injunction and plaintiffs’ claims alike rely on a variety of fatal
legal errors. Chief among them is that plaintiffs have not alleged any viable claim that
S.B. 14 violates the Texas Constitution. As with many other plaintiffs pursuing
similar claims across the country, plaintiffs’ primary theory here is that by regulating
what medical treatments may be performed on minors, the Texas Legislature has
impermissibly interfered with the fundamental rights of both parents and physicians.
These claims fail because, even if Texas’s due-course-of-law provisions provide
substantive legal rights, they certainly do not protect a form of medical care that was
unfathomable to most when they were ratified as part of the Texas Constitution of
1876. Parental rights do not create an exemption from otherwise-applicable
regulation of the medical profession, and physicians do not have due-course
protected rights to perform these procedures as part of their medical licenses.
Plaintiffs’ equal protection claims also fail because as a growing number of courts
have recognized, health-care regulations such as S.B. 14 do not discriminate on the
basis of sex, and transgenderism is not a protected class.

II. Where “a probable right to relief is lacking,” the Court “need not consider
.. . whether the plaintiffs have” established the other elements on which they bear
the burden of proof. In re Abbott, 628 S.W.3d at 288, 294 n.8 (citing Abbott v. Anti-
Defamation League Austin, Sw., & Texoma Regions, 610 S.W.3d 911, 917 (Tex. 2020)
(per curiam); Tex. ALl for Retired Ams. v. Hughs, 976 F.3d 564, 567-68 (5th Cir. 2020)
(per curiam)). But plaintiffs have not, in any event; indeed, the district court lacked

subject-matter jurisdiction. After all, plaintiffs’ only route around the defendants’
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sovereign immunity is the limited waiver this Court has found in the text of the
Uniform Declaratory Judgment Act. 1.CR.62-63. Reliance on that waiver, however,
requires that the claims be facially valid, which they are not because the Texas
Constitution does not protect the putative rights plaintiffs seek to vindicate.

Even beyond these several injunction-dispositive reasons, the Court should still
vacate the injunction and dismiss at least in part because the case presents additional
jurisdictional problems. First, certain of the defendants do not fall within the limited
waiver of sovereign immunity found in the UDJA. Second, plaintiffs lack standing to
pursue several of the claims they raise. Standing is a claim-by-claim analysis, and at
least one plaintiff must have standing for every claim pursued and every form of relief
sought in the complaint. Heckman v. Williamson County, 369 S.W.3d 137, 150 (Tex.
2012). Plaintiffs fail to meet this obligation because (1) this Court has never
recognized the theory of third-party standing asserted by the physician and
organizational plaintiffs; (2) their complaints regarding state funding do not
represent a cognizable injury, and (3) no plaintiff has asserted a desire to obtain some
of the procedures that S.B. 14 prohibits.

Finally, the statewide temporary injunction was overbroad and procedurally
improper. A court can and should issue only temporary injunctive relief sufficient to
remedy the demonstrated harm of the plaintiffs. Here, even if the plaintiffs had
demonstrated cognizable harm (and they have not), the trial court went too far in
prohibiting the State from enforcing S.B. 14 anywhere, against anyone, in any
circumstances. Such a sweeping injunction cannot be justified by reference to the

physician plaintiffs, who seek to treat patients who have chosen not to sue, because
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the temporary injunction will not prevent the putative chill they feel in performing
these procedures as physicians due to the threat of disciplinary action. Because the
statute of limitations for disciplinary action far exceeds the likely extent of this
lawsuit, only a permanent injunction can remove that chill. The temporary
injunction does nothing to redress the harm alleged, so principles of equity will not

allow its issuance to the prejudice of the State’s inherent right to enforce its laws.

ARGUMENT

I. Plaintiffs Failed to Bring a Facially Valid Constitutional Challenge to
S.B. 14—Let Alone Demonstrate a Probability of Relief.

Try as they might, plaintiffs have not identified a right to obtain or perform the
prohibited medical procedures that is subject to strict scrutiny under article I, section
19’s due-course-of-law clause, and S.B. 14 easily passes rational-basis review. Nor
can plaintiffs base an equality-under-the-law violation on a statute that distinguishes
between types of medical procedures, not the sexes, and is supported by a rational
basis. This failure is fatal twice over: it renders the trial court’s temporary injunction
legally defective, and it deprives the courts of jurisdiction for want of a route around
defendants’ sovereign immunity. Abbott v. Mexican Am. Legis. Caucus, Tex. House of

Representatives, 647 S.W.3d 681, 698 (Tex. 2022).

A. Parents do not have a constitutional right to have gender-
transitioning procedures performed on their children.

Plaintiffs’ primary theory is that by regulating what medical treatments may be
performed on minors, the Texas Legislature has impermissibly interfered with the

fundamental rights of parents. 1.CR.46-48. Plaintiffs rely on parents’ general right
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“to make decisions concerning the care, custody, and control of their children,”
Troxel v. Granyille, 530 U.S. 57, 66 (2000) (plurality op.); see 1.CR.46 (citing Wiley
v. Spratlan, 543 S.W.2d 349, 352 (Tex. 1976)), which has long been recognized as
protected by the federal Constitution’s due-process clause, U.S. Const. amend. XIV,
and Texas law, see In re A.M., 630 S.W.3d 25 (Tex. 2019) (Blacklock, J., concurring
in the denial of petition for review). But no authority supports plaintiffs’ contention
that this general proposition provides a substantive right to obtain these medical
procedures. As the Sixth Circuit put it, “becoming a parent does not create a right
to reject democratically enacted laws.” Skrmetti, 2023 WL 6321688, at *9.

1. This Court interprets the Texas Constitution to give effect to the plain
meaning of the text as it was understood by those who ratified it. Sears ». Bayoud, 786
S.W.2d 248, 251 (Tex. 1990); accord Wentworth v. Meyer, 839 S.W.2d 766, 767 (Tex.
1992). Plaintiffs cite article I, section 19’s due-course clause, which provides: “No
citizen of this State shall be deprived of life, liberty, property, privileges or
immunities, or in any manner disfranchised, except by the due course of the law of
the land.” 1.CR.46; see also 1.CR.63-64.

The clause has remained unchanged since Texas adopted its current
constitution. LeCroy v. Hanlon, 713 S.W.2d 335, 340 (Tex. 1986).> Because “the
constitutional language . .. means to-day what it meant ... when the Constitution

was adopted,” the relevant question is what the due-course provisions meant in

2 See Tex. Legislative Council, Amendments to the Texas Constitution Since 1876
(May 7, 2022), https://tlc.texas.gov/docs/amendments/Constamend1876.pdf.
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1876. Travelers’ Ins. Co. v. Marshall, 76 S.W.2d 1007, 1012 (Tex. 1934); see also Van
Dyke v. Navigator Group, 668 S.W.3d 353, 359 (Tex. 2023); Booth v. Strippleman, 61
Tex. 378,380 (1884). When answering that question, “[l]egislative construction and
contemporaneous exposition of a constitutional provision is of substantial value.” Ir
re Abbott, 628 S.W.3d at 293.

Plaintiffs do not contend that the original meaning of the due-course clause
includes a right to provide one’s children with puberty-delaying treatment and
hormone therapy for gender-transitioning, or the other prohibited medical
interventions. They have identified no judicial decisions, legislative enactments, or
other contemporaneous evidence suggesting that the Texans who ratified the
Constitution of 1876 understood it to prevent the Legislature from prohibiting such
medical procedures on children, even with the consent of their parents. For good
reasons: their own witness acknowledged that these medical interventions are late-
twentieth-century innovations. Supra p.10.

Indeed, article I, section 19’s due-course-of-law clause likely does not protect
substantive legal rights at all. As four justices of this Court recently observed, “the
scope of the due-course clause [remains] an open question.” 7ex. DSHS ». Crown
Distrib. LLC, 647 S.W.3d 648, 670 (Tex. 2022) (Young, J., concurring). As
defendants-appellants have discussed, text and history suggest that the due-course-
of-law provisions in article I, section 13 and 19 provide procedural, rather than
substantive, protections. Resp. to Emergency Motion for Temp. Relief at 17-22

(Aug. 30, 2023).
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The Court need not resolve that question to decide this case, however. Parents’
historic rights “to the custody and care of their children” do 7ot extend to “ill
treatment or cruelty,” or even an absolute right to “act[] in a manner injurious to
the morals or interests of [one’s] children.” 2 Joseph Story, Commentaries on
Equity Jurisprudence as Administered in England and America § 1341 (2d ed. 1839).
In S.B. 14, the Legislature has determined that as a matter of Texas public policy, the
prohibited gender-transitioning treatments are too risky to be performed on children,
who lack the maturity and cognitive development necessary to appreciate their long-
term effects. See Fairfield Ins. Co. v. Stephens Martin Paving, LP,246 S.W.3d 653, 665
(Tex. 2008) (“The Legislature determines public policy through the statutes it
passes.”).

2. Nor can plaintiffs show that federal courts have recognized these medical

treatments to be among the “*

select list of fundamental rights that are not mentioned
anywhere in the Constitution.’” Dobbs v. Jackson Women’s Health Org., 142 S. Ct.
2228, 2246 (2022). Assuming the federal substantive-due-process framework even
applies to the due-course clause, ¢f. Crown Distrib., 647 S.W.3d at 664 (Young, J.,
concurring) (explaining that these protections are not identical), an unenumerated
right is protected as fundamental only where it is “implicit in the concept of ordered
liberty” such that “neither liberty nor justice would exist if [it] were sacrificed.”
Washington v. Glucksberg, 521 U.S. 702, 720-21 (1997) (citing, inter alia, Palko ».
Connecticut, 302 U.S. 319, 325 (1937)). The doctrine requires a reviewing court to be

“mindful of the reality that substantive due process is ‘a treacherous field,’ and [to

be] appreciative of the risk that comes with it—loss of democratic control over public
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policies that the people never delegated to the judiciary.” Skrmett;; 2023 WL
6321688, at *7 (quoting Moore v. City of E. Cleveland, 431 U.S. 494, 502 (1977)).
When applying the federal analysis to a request to recognize an unenumerated
fundamental right, it does not suffice to cite parents’ general right to direct their
children’s upbringing. Instead, this analysis requires the plaintiff (and ultimately the
Court) to give “a ‘careful description’ of the asserted fundamental liberty interest,”
and show that the particular interest is “deeply rooted” in “history and tradition.”
Glucksberg, 521 U.S. at 720-21. “Level of generality,” after all, “is everything in
constitutional law,” Skrmetti, 2023 WL 6321688, at *9. Carefully described, the
interest the parent plaintiffs assert is a right to obtain the medical procedures that
S.B. 14 proscribes as treatments for their children’s gender dysphoria. See
Glucksberg, 521 U.S. at 724; see 1.CR.4. A growing number of federal courts have
rejected the same argument in due-process challenges to materially identical laws.
As the Eleventh Circuit explained, Supreme Court precedent 