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Statement of Jurisdiction
This Court may exercise jurisdiction over this matter under MCR 7.303(B)(1) and MCR
7.305. The Court of Appeals opinion resolving this appeal was issued on November 17, 2022. This

Application for Leave is timely filed on December 29, 2022, which is 42 days after November 17,

2022.
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Statement Regarding Date and Nature of the Order Appealed From

Appellant seeks leave to appeal the November 17, 2022, opinion of the Court of Appeals
affirming the September 14, 2021, order of the Court of Claims granting of summary disposition

of Appellants’ claims.
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Allegations of Error

The Court of Appeals erred when it affirmed the Court of Claims’ denial of Appellants’
motion to transfer because Appellant has a jury-trial right under the UCPA. The UCPA must
provide just-compensation procedure in regulatory-taking cases because the Michigan
Constitution requires that just-compensation procedure be set by statute, and the plain language of
the UCPA indicates that it applies to exercises of eminent domain and provides procedures for the
provision of just compensation. Because the UCPA provides a jury-trial right against the state, the
Court of Claims should have granted Appellants’ motion to transfer.

The Court of Appeals erred when it affirmed the Court of Claims’ summary disposition of
Appellants’ regulatory-taking claim under MCR 2.116(C)(8) for several reasons. First, Appellant
properly pleaded a regulatory-taking cause of action. Second, neither the Court of Appeals nor the
Court of Claims applied the Penn Central test, as is required. Third, the Court of Appeals decided
Appellants’ regulatory-taking claim despite the fact that no factual development has occurred.
Fourth, Appellant was not given an opportunity to amend its complaint despite the fact that
summary disposition was granted under MCR 2.116(C)(8). Fifth, the Court of Appeals relied on
the recent Gym 24/7 Fitness opinion, which contains several critical errors of law.

The Court of Appeals erred when it affirmed the Court of Claims’ summary disposition of
Appellants’ tort claims under MCR 2.116(C)(7) because Appellants pleaded in avoidance of
governmental immunity. Appellants alleged that the governmental action at issue was both illegal
under /n re Certified Questions and unconstitutional. For this reason, the governmental actions at

issue were not authorized and not protected by governmental immunity.

Xi1
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Relief Sought

Appellant seeks the following relief under MCR 7.305(H). Appellant asks this Court to:

e issue an order reversing the Court of Appeals, reversing the Court of
Claims’ denial of Appellants’ motion to transfer, and reversing the Court of
Claims’ grant of summary disposition of Appellants’ claims; or, in the
alternative,

e grant Appellants’ application for leave to appeal.

x1il
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Grounds for Granting Leave to Appeal under MCR 7.305(B)

This appeal arises from a regulatory takings and tort case brought by food service
establishments based on the state’s COVID-19 response. This appeal presents a jurisdictional
issue, regulatory-taking issues, and a governmental-immunity issue. All of these Covid-related
issues are of significant public interest, and the case is one against the state. On that ground alone,
this Court may grant leave to appeal in this case. Additional grounds for granting leave to appeal
are discussed below.

The jurisdictional issue. The jurisdictional issue in this appeal concerns whether a
plaintiff in a regulatory-takings case has a jury-trial right against the state. The Court of Claims
and Court of Appeals held that no statute governing just-compensation procedure applies to
regulatory takings cases. But Michigan’s Takings Clause requires that just-compensation
procedure be established by statute, and any taking by the state is per se unconstitutional in the
absence of such a statute. For this reason, under the holdings of the Court of Claims and Court of
Appeals, all regulatory takings—past, present, and future—would be per se unconstitutional.
Granting leave to appeal would permit this Court to correct this error. Appellants also argue that a
constitutional jury-trial right against the state should be recognized in regulatory-takings cases.

Grounds: The jurisdictional issue raises a significant constitutional question. Thus, this
issue involves a legal principle of major significance to the state’s jurisprudence. The decision of
the Court of Appeals on this issue is also clearly erroneous, as explained below, and will cause
material injustice to Appellants and others similarly situated.

The regulatory-taking issues. Several regulatory-taking issues are presented. These
issues include whether a regulatory taking claim can be decided without ever applying the Penn

Central test and without any factual development. A great deal of caselaw indicates that the answer

X1V
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to these questions is no, yet the Court of Appeals reached a contrary result in this case. This appeal
also raises the issue of whether a broad, harm-prevention exception to general regulatory-taking
principles exists. There is a great deal of conflicting caselaw on this issue, and this Court’s
intervention is required. This appeal also implicates the proper analysis under the character-of-the-
government-action prong of the Penn Central test

Grounds: The decision of the Court of Appeals in this case conflicts with past decisions
of this Court and the Court of Appeals holding that application of the Penn Central test and ad
hoc, factual inquiry is required to determine whether a regulatory-taking has occurred. The issues
presented involve legal principles of major significance to the state’s jurisprudence. Lastly, the
decision of the Court of Appeals on these issues are also clearly erroneous, as explained below,
and will cause material injustice to Appellants and others similarly situated.

The immunity issue. The immunity issue concerns whether Appellants successfully
pleaded in avoidance of governmental immunity by alleging that the Governor’s orders under the
EMA and EPGA were ultra vires and that the state’s actions worked an unconstitutional taking
without just compensation.

Grounds: The governmental-immunity issue involves a legal principle of major
significance to the state’s jurisprudence. The decision of the Court of Appeals on this issue
conflicts with this Court’s decision in /n re Certified Questions and with prior decision of this
Court and the Court of Appeals on pleading in avoidance of governmental immunity. Lastly, the
decision of the Court of Appeals on this issue is also clearly erroneous, as explained below, and

will cause material injustice to Appellants and others similarly situated.

XV
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Standard of Review

Appellants seek leave to appeal the order of the Court of Claims denying Appellants’
emergency motion to transfer this case back to the Macomb County Circuit Court. “A challenge
to the jurisdiction of the Court of Claims requires interpretation of the Court of Claims Act, MCL
600.6401 et seq., which presents a statutory question that is reviewed de novo.”! “Issues of
statutory interpretation are questions of law that are reviewed de novo.”? Appellate courts review
3

questions of constitutional law de novo.

Appellants seek leave to appeal the trial court’s grant of summary disposition in Appellees’

N #1:85:% TT0T/6T/CT DS £Aq AIATIDTI

favor. This Court reviews a grant of summary disposition de novo.* Appellate courts review
questions of constitutional law de novo.> Whether a regulatory taking has occurred is a question

of law that this Court review de novo.®

"' Doe v Dept of Transp, 324 Mich App 226, 231; 919 NW2d 670 (2018).

*1d.

3 In re Ferranti, 504 Mich 1, 14; 934 NW2d 610 (2019).

* Mays v Snyder, 323 Mich App 1, 24; 916 NW2d 227 (2018); Maiden v Rozwood, 461 Mich 109,
118; 597 NW2d 817 (1999).

3 In re Ferranti, 504 Mich 1, 14; 934 NW2d 610 (2019).

6 Schmude Oil, Inc v Dept of Envtl Quality, 306 Mich App 35, 50; 856 NW2d 84 (2014).
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II.

I1I.

IV.

Statement of Questions Presented

Michigan’s Constitution requires that the procedure for determining just
compensation in takings cases be established by statute. Michigan does not have a
just-compensation procedural statute specific to regulatory takings cases, but the
Uniform Condemnation Procedures Act governs just-compensation procedure for
all exercises of eminent domain by state agencies. Does the UCPA govern just-
compensation procedure in regulatory takings cases?

The Appellant answers, “Yes.”
The Court of Appeals answered, “No.”
The trial court failed to answer this question.

Michigan’s Constitution requires that the procedure for determining just
compensation in takings cases be established by statute. Michigan does not have a
just-compensation procedural statute specific to regulatory takings cases, but the
enabling statutes conferring the power of eminent domain on the state and its
agencies contain procedural components relevant to just compensation. Do these
enabling statutes govern just-compensation procedure in regulatory takings cases?

The Appellant answers, “Yes.”
The Court of Appeals failed to answer this question.
The trial court failed to answer this question.

At the time of Michigan’s first Constitution, a Michigan citizen could not be
deprived of property without a jury trial. Though the wording has slightly changed
over time, all iterations of Michigan’s Constitution have stated that the right to a
jury trial shall remain. Is there a constitutional jury-trial right in takings cases?

The Appellant answers, “Yes.”
The Court of Appeals answered, “No.”
The trial court answered, “No.”

To properly plead a regulatory claim, a plaintiff must allege that a governmental
regulation went too far and constitutes a taking. Appellants alleged that the
Executive Orders at issue in this case went too far and constitute a taking because
they completely shut down Appellants’ businesses, costing Appellants millions of
dollars. Did Appellants properly plead a regulatory-taking claim?

The Appellant answers, “Yes.”
The Court of Appeals answered, “No.”

The trial court answered, “No.”

xXvii
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IX.

To determine whether a non-categorical regulatory taking has occurred, it is
necessary to apply the Penn Central test on a case-by case basis. Neither the Court
of Appeals nor the trial court ever applied the Penn Central test in this case. Did
the Court of Appeal err when it determined that, contrary to Appellant’s allegations,
no non-categorical regulatory taking occurred in this case?

The Appellant answers, “Yes.”
The Court of Appeals answered, “No.”

To determine whether a non-categorical regulatory taking has occurred, a court
must engage in ad hoc, factual inquiries into all relevant circumstances. Absolutely
no factual development has taken place in this case. Did the Court of Appeal err
when it determined that, contrary to Appellant’s allegations, no non-categorical
regulatory taking occurred in this case?

The Appellant answers, “Yes.”
The Court of Appeals answered, “No.”

The purpose behind a governmental regulation is not relevant to whether a taking
has occurred. The Court of Appeals relied on Gym 24/7 Fitness’s holding that the
purpose of the Executive Orders to stop the spread of Covid-19 was compelling
evidence that no regulatory taking occurred. Was the Court of Appeals decision
based on an error of law in Gym 24/7 Fitness?

The Appellant answers, “Yes.”
The Court of Appeals answered, “No.”

The United States Supreme Court has clarified that there is not a broad harm-
prevention exception to general takings principles. The Court of Appeals relied on
Gym 24/7 Fitness’s holding that there may be a broad harm-prevention exception
to general takings principles in holding that no regulatory taking occurred. Was the
Court of Appeals decision based on an error of law in Gym 24/7 Fitness?

The Appellant answers, “Yes.”
The Court of Appeals answered, “No.”

The character-of-the-government-action prong of the Penn Central test asks
whether regulation at issue singles out the plaintiff or burdens and benefits all
property relatively equally. Gym 24/7 Fitness, on which the Court of Appeals in
this case relied, held that the character-of-the-government-action prong analyzed
the government’s purpose in acting. Was the Court of Appeals decision based on
an error of law in Gym 24/7 Fitness?

The Appellant answers, “Yes.”

The Court of Appeals answered, “No.”

XViil
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Government officials who act without authority or violate the Michigan
Constitution are not entitled to governmental immunity. Appellant’s complaint
alleged that Appellees acted without authority under the EPGA and EMA and
committed an unconstitutional taking without just compensation. Did Appellant
plead in avoidance of governmental immunity?

The Appellant answers, “Yes.”
The Court of Appeals answered, “No.”

The trial court answered, “No.”

XiX
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Statement of Facts
Plaintiffs-Appellants are restaurants, bars, and banquet hall businesses operating within the
State of Michigan and represent a putative class of similarly situated businesses.! Defendant-
Appellee Elizabeth Hertel is the Director of the Michigan Department of Health and Human
Services.? Defendant-Appellee Patrick Gagliardi is the Chair of the Michigan Liquor Control
Commission.® Defendant-Appellee Gretchen Whitmer is the Governor of the State of Michigan.*
Appellants sued all Appellees in their official capacities.’
i. Background
Beginning in March of 2020, Appellees issued and enforced several orders ostensibly
related to the COVID-19 pandemic.® No sound science or hard data meaningfully linked
Appellants’ businesses to the spread of COVID-19.” In fact, relevant data suggested that no such
link existed.® Despite this, Appellees’ orders both directly and indirectly targeted restaurants, bars,
and banquet hall businesses and halted or significantly curtailed operation of Appellants’

businesses and use of Appellants’ property.’

! Complaint, Plaintiff-Appellants’ Appx. 3, at 20(a).
2 Id. at 18(a).

*Id.

“1d.

S1d.

6 See id. at 20(a)-27(a).

" Id. at 29(a)-30(a).

8 1d. at 30(a).

? See id.
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On March 16, 2020, Appellee Whitmer issued Executive Order 2020-9.'° This order
arbitrarily singled out restaurants, bars, and banquet hall facilities for total closure, including
closure to any and all “ingress, egress, use, and occupancy by members of the public.”!!

On March 23, 2020, Appellee Whitmer issued Executive Order 2020-21.'2 This order
forced all “non-essential” businesses to close.'® Restaurants, bars, and banquet hall facilities were
deemed to be “non-essential” under the order.'* This order was extended several times and
remained in force through June 8, 2020.!5 Even after the forced closure of restaurants, bars, and
banquet hall facilities ended on June 8, 2020, restaurants, bars, and banquet hall facilities remained
subject to pervasive, strangling regulations issued by the state.!®

On April 13, 2020, Appellee Whitmer issued Executive Order 2020-43.!7 This order
arbitrarily singled out restaurants, bars, and banquet hall facilities for total closure, including
closure to any and all “ingress, egress, use, and occupancy by members of the public.”!® This order
was extended and remained in effect until May 29, 2020."

On October 2, 2020, the Michigan Supreme Court ruled that all of Appellee Whitmer’s

executive orders that had forced restaurants, bars, and banquet hall facilities to close were ultra

vires and unconstitutional.>* Appellants’ complaint alleged that, following this ruling, Appellee

107d. at 20(a).

1 Id. at 20(a)-21(a).
121d. at 21(a).

Bd.

“1d.

15 1d. at 21(a)-22(a).
16 Id. at 22(a).

71d. at 21(a).

8 Id. at 21(a)-22(a).
Y 1d. at 22(a).

20 1d. 22(a)-23(a).
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Whitmer conspired with the Director of the Michigan Department of Health and Human Services

to circumvent the Court’s opinion.?!

On this basis, Appellants’ complaint suggested that
subsequent actions taken by the Director of the Michigan Department of Health and Human
Services and the Chair of the Liquor Control Commission were also ultra vires and
unconstitutional >

On October 5, 2020, and again on October 9, 2020, the Director of the Michigan
Department of Health and Human Services issued orders that arbitrarily singled out restaurants,
bars, and banquet hall facilities for smothering restrictions, including mandating that the
businesses host no more than 50% of their regular capacity.?

On November 15, 2020, the Director of the Michigan Department of Health and Human
Services issued an order that arbitrarily singled out restaurants, bars, and banquet hall centers for
closure of all indoor dining operations.>* A series of orders extended this indoor-dining ban
through January 31, 2021.>> On January 22, 2021, the Director of the Michigan Department of
Health and Human Services issued an order that placed suffocating restrictions on indoor dining
beginning February 1, 2021.26 These restrictions included capping indoor dining capacity at 25%.>’

When Appellants attempted to install and operate open-air tents, heaters, and other apparatus to

facilitate safe, outdoor dining during the winter, Appellee Gagliardi and the Michigan Liquor

2L Id. at 23(a).

22 See id. at 32(a), 24(a).
2 Id. at 23(a)-24(a).

24 Id. at 24(a)

2 Id. at 24(a)-25(a).

26 Id. at 25(a)-26(a).

21 1d.
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Control Commission threatened to fine or shut down Appellants or revoke Appellants’ liquor
licenses.?®

Appellants have been severely affected by the above-listed orders.?’ As a result of these
orders, Appellants have lost millions of dollars.?® These orders have caused Appellants to suffer
astronomical lost profits.’! These orders rendered Appellants’ property valueless.*?> These orders
have instigated breaches of contracts held between the Appellants and third-party vendors.>® These
orders have induced breaches and terminations of relationships and business expectancies between
Appellants and their vendors.>* Despite the devastating effects of these orders, Appellees have not
provided Appellants with any compensation whatsoever.>

ii. Procedural History

On May 25, 2021, Appellants sued Appellees in the Macomb County Circuit Court.>
Appellants’ complaint alleged three causes of action: (1) a regulatory taking in violation of
Michigan’s Constitution, (2) tortious interference with a contract, and (3) tortious interference with
a business expectancy.®’ Appellants timely filed a jury demand.®

On March 4, 2021, Appellees filed a Notice of Transfer in the Macomb County Circuit

Court stating that Appellants’ lawsuit was being transferred to the Court of Claims effective

28 Id. at 27(a)-28(a).

2 Id. 28(a)-29(a).

30 7d. at 24(a).

31 1d. at 28(a).

2 1d.

33 Id. at 34(a).

*1d.

35 Id. at 29(a).

3 Id. at 17(a), 35(a).

37 Id. at 32(a)-34(a).

38 See Jury Demand, Plaintiff-Appellants’ Appx. 4, at 36(a).
4
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immediately.* In response, on July 16, 2021, Appellants filed an emergency motion to transfer
the case back to the Macomb County Circuit Court.** On July 9, 2021, Appellees filed a motion
for summary disposition under MCR 2.116(C)(8).*!

On September 14, 2021, the Court of Claims issued an opinion and order granting
Appellees’ motion for summary disposition and denying Appellants’ motion to transfer.*> In
deciding Appellees’ challenge to the sufficiency of Appellants’ pleadings, the Court of Claims did
not take Appellants’ facts, which alleged that Appellants’ property lacked any meaningful
connection to the spread of COVID-19, as true and in the light most favorable to Appellants.
Instead, the Court of Claims seemed to accept Appellees’ version of the facts. Applying inapposite
due process principles, the Court of Claims held that the purpose of the Appellees’ actions was “to
stop the spread of COVID-19” and that therefore they “advanced legitimate state interests flowing
from traditional police powers and did not result in a taking under the Michigan Constitution.”*

On November 17, 2022, the Court of Appeals affirmed the Court of Claims in a published
opinion.** The Court of Appeals held that Appellants did not have a jury-trial right under the

UCPA, State Agencies Act, or the Condemnation by State Act because those statutes “speak to the

acquisition of property by the state,” and the state “did not acquire [Appellants]’ property.”* The

3% Notice of Transfer, Plaintiff-Appellants’ Appx. 5, at 38(a).

40 See Court of Claims Register of Actions, Case No. 21-000126-MZ, Plaintiff-Appellants’ Appx.
2, at 16(a).

M Id. at 15(a).

42 May 25, 2021, Opinion and Order of the Court of Claims granting Defendants’ 03/15/2021
Motion for Summary Disposition, Plaintiff-Appellants’ Appx. 1, at 4(a).

B Id. at 11(a).

* Mount Clemens Recreational Bowl, Inc. v. Director of Department of Health and Human
Services,  MichApp , ;  NW2d  (2022) (Docket No. 358755).

¥ Jd at___ ;slip op at 5.

5
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Court of Appeals held that Lim v Mich. Dep’t of Transp., 167 Mich App 751, 753, 423 N.W.2d
343 (1988) was still good law and retained precedential effect.*¢

The Court of Appeals held that Appellants had failed to plead a regulatory taking claim on
which relief could be granted, relying almost exclusively on the Court of Appeals’ recent Gym
24/7 Fitness*” Opinion.*® The Court of Appeals held that “Gym 24/7 Fitness is binding caselaw
regarding how to view the COVID-19 regulations in Michigan,” and “Gym 24/7 Fitness is not
distinguishable from the present case.”*

The Court of Appeals held that summary disposition of Appellants’ tort claims was proper
because Appellants had failed to plead in avoidance of governmental immunity.>® Despite the fact
that Appellants alleged that Appellees were not acting within the scope of their authority (ultra
vires conduct) because the acts and regulations at issue were illegal and unconstitutional, the Court
of Appeals held that Appellees were “clearly acting, at the very least, under implied authority,
even if the Supreme Court later ruled against that authority.”>! The Court of Appeals did not
address Appellants’ argument that Appellants had pleaded in avoidance of governmental immunity
by alleging that the Appellees’ conduct at issue was unconstitutional.

Appellants now seek leave to appeal in this Court. In the alternative, Appellants ask this

Court to issue an order reversing the Court of Appeals and reversing the September 14, 2021, order

of the Court of Claims.

% Jd. at ___;slip op at 6.

*T Gym 24/7 Fitness, LLC v State, _ Mich App , ;  NW2d __ (2022) (Docket
No. 355148).

*® Mount Clemens Recreational Bowl,  Mich Appat ____; slip op at 10.

¥ 1d. at ___;slip op at 10.

OJd.at  ;slipopatl1l.

SUId.at ___ ;slipopat11.
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Argument

I. The Court of Appeals erred when it affirmed the Court of Claims’ denial of
Appellants’ motion to transfer this case back to the Macomb County Circuit Court
because Appellants have a right to a jury trial.

This case should never have been litigated in the Court of Claims because this case belongs
in the Macomb County Circuit Court, where it was originally filed. Under the Court of Claims
Act, the circuit court has jurisdiction over claims against the state for which there is a jury-trial
right. Michigan’s Takings Clause requires that just-compensation procedure be set by statute, and
all such statutes provide a jury-trial right on just compensation. Further, while courts have yet to
do so, a constitutional jury-trial right in takings cases should be recognized as a check against the
power of the state. For these reasons, Appellants respectfully request that this Honorable Court
reverse the Court of Appeals and Court of Claims and remand this case back to the Court of Claims
with instructions to transfer this case to the Macomb County Circuit Court.

A. The Court of Claims Act grants the circuit court jurisdiction over cases in which there
1s a jury-trial right against the state.

The Court of Claims generally has exclusive jurisdiction over claims “against the state or

any of its departments or officers.”>? Cases in the Court of Claims are “heard by the judge without

9953

a jury.””” If a party has the right to a jury trial against the state, however, the Court of Claims Act

grants the circuit court jurisdiction to hear and determine the action:

Nothing in this chapter eliminates or creates any right a party may have to a trial by
jury . ... Nothing in this chapter deprives the circuit . . . court of jurisdiction to hear
and determine a claim for which there is a right to a trial by jury as otherwise
provided by law . . . . Except as otherwise provided in this section, if a party has
the right to a trial by jury and asserts that right as required by law, the claim may
be heard and determined by a circuit . . . court in the appropriate venue.**

2 MCL 600.6419(1)(a).
53 MCL 600.6443.
3 MCL 600.6421(1).
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Accordingly, where a litigant has a jury trial right against the state, the Court of Claims
Act grants the circuit court jurisdiction over the matter.

B. Michigan’s Constitution requires that the Legislature establish just-compensation
procedure by statute.

Though eminent domain is a sovereign power, “[t]he exercise of such power is a matter
entirely under the control of the Legislature, subject to such restrictions as are found in the
Constitution.” “The necessity, the occasion, time, and manner of its exercise are wholly
legislative questions,” except as limited by the Constitution.>®

Michigan’s Constitution requires that the state pay just compensation when it exercises the
power of eminent domain.’” The Takings Clause also requires that just compensation be made “in
a manner prescribed by law.”® This means that the Legislature must establish by statute “how and
in what manner [just compensation] shall be made or secured.”® Stated another way, the Takings

Clause requires that the Legislature establish just-compensation procedure by statute.

3> Loomis v Hartz, 165 Mich 662, 665; 131 NW 85 (1911); Fitzsimmons & Galvin v Rogers, 243

Mich 649, 656; 220 NW 881 (1928) (exercise of eminent domain limited by “constitutional and

statutory provisions”).

36 Loomis, 165 Mich at 665.

37 Const 1963, art 10, § 2. See also Merkur Steel Supply Inc v City of Detroit, 261 Mich App 116,

129; 680 NW2d 485, 494 (2004); Rafaeli, LLC v Oakland Co, 505 Mich 429, 452; 952 NW2d 434

(2020) (“The remedy for a taking of private property is just compensation . .. .”).

58 Const 1963, art 10, § 2.

59 Petition of Michigan State Hwy Comm, Canton Tp, Wayne Co, 383 Mich 709, 715; 178 NW2d

923 (1970). See also Kalamazoo v KTS Indus, Inc, 263 Mich App 23, 30; 687 NW2d 319 (2004)

(holding that “the 1963 Constitution requires . . . that just compensation be made or secured in a

manner defined by the Legislature.”).

This is consistent with the history of eminent domain in this state. See Grand Rapids v Perkins, 78

Mich 93, 96; 43 NW 1037 (1889) (holding that “the plain intent of the constitution [is] that

legislature shall fix the mode to be pursued by the jury in determining the just compensation”);

Fletcher v Kalkaska Circuit Judge, 81 Mich 186, 195; 45 NW 641 (1890) (holding that the

legislature “may fix some basis for the determination of the question of just compensation”);

Lohrstorfer v Lohrstorfer, 140 Mich 551, 560; 104 NW 142 (1905) (holding that “the Legislature
8

N #1:85:% TT0T/6T/CT DS £Aq AIATIDTI



It is per se unconstitutional for the state to take property in the absence of a just-
compensation procedural statute.’ In People v Kimble, the Michigan Supreme Court considered
whether a road had been unconstitutionally laid out.! The Takings Clause of the then-new 1850
Michigan Constitution required that either three commissioners or a jury of twelve freeholders
determine the issues of necessity and just compensation in takings cases “as shall be prescribed by
law.”®? An 1846 statute authorized highway construction on petition of two freeholders in any
township; an 1848 amendment upped the petition requirement to ten freeholders.%®> Laws in force
when the 1850 Constitution was adopted retained effect unless repugnant to the 1850
Constitution.®* An 1851 statute covering state and territorial roads stated that “any person feeling
himself aggrieved by the laying out, etc., of any road or roads, may have his damages appraised,
and obtain the same in the same manner and under the same restrictions made and provided relative
to township roads.”® However, no such just-compensation procedural statute for township roads

had been passed after the 1850 Constitution.

has the power to prescribe the mode in which such compensation shall be ascertained and
determined in a fair and just manner”); Loomis, 165 Mich at 665 (holding that “[t]he exercise of
[eminent domain in this state] is a matter entirely under the control of the Legislature, subject to
such restrictions as are found in the Constitution”). This consistency is critical because “the whole
of art 10, § 2 has a technical meaning that must be discerned by examining the ‘purpose and
history’ of the power of eminent domain.” Co of Wayne v Hathcock, 471 Mich 445, 471; 684
NW2d 765 (2004).

60 people v Kimball, 4 Mich 95, 97-98 (1856) (holding that because “no law ha[d] been passed in
relation to laying out township roads since the adoption of the constitution,” “the supposed
highway in question was illegally laid out . . .”).

61 See id. at 98.

62 Id. at 96.

% Id.

“1d.

65 Id. at 97.

% Id.
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The Supreme Court held that the road at issue was unconstitutionally laid out.®’ The Court
first held that taking a citizen’s property to construct a road was surely an exercise of eminent
domain subject to the Takings Clause.®® Accordingly, the Court held that the 1850 Constitution
had clearly intended “to change the mode of laying out highways, and to commit the charge of this
matter . . . to the supervisors of each organized county, under such restrictions and limitations
as shall be prescribed by law.”®® Thus, the 1846 and 1848 laws allowing two or ten freeholders
to simply petition for a road were repugnant to the 1850 Constitution and void.”® Because those
laws did not retain effect, and no just-compensation procedural statute for township roads had been
enacted after the 1850 Constitution, no restrictions and limitations on the exercise of eminent
domain had been “prescribed by law” as required by the Takings Clause.”! For this reason, the
£ 72

Court held that the road at issue was unconstitutionally laid ou

C. The UCPA establishes just-compensation procedure in eminent domain cases.

If unambiguous, a statute speaks for itself and must be “enforced as written;” “further
judicial construction is [neither] required [n]or permitted.””® Courts must “construe statutes to
avoid unconstitutionality, if possible, by a reasonable construction of the statutory language.””* “A

statute must also be construed to avoid absurd or unreasonable results.””

7 Id. at 98.
%8 Id. at 96.
% Id. at 97.
0 1d.
"' Id. at 98.
2 1d.
3 Madugula v Taub, 496 Mich 685, 696; 853 NW2d 75 (2014).
"% Rowland v Washtenaw Co Rd Com’n, 477 Mich 197, 275; 731 NW2d 41 (2007).
> People v Cousins, 196 Mich App 715, 716-17; 493 NW2d 512 (1992).
10
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The Uniform Condemnation Procedures Act (UCPA), MCL 213.51, ef seq. was enacted to
create a uniform system of procedures to be used in all eminent domain actions.’® As required by
the Michigan Constitution,”’ the UCPA title section describes the object of the UCPA, stating that
it provides procedures not just for formal condemnation actions, not just for the acquisition of
property, but also for the general exercise of eminent domain:

AN ACT to provide procedures for the condemnation, acquisition, * * * or exercise
of eminent domain of real or personal property by public agencies or private
agencies; to provide for an agency’s entry upon land for certain purposes; to provide
for damages; to prescribe remedies; and to repeal certain acts and parts of acts.”®

The UCPA applies to the exercise of eminent domain by the state, the office of the Governor, the

Michigan Liquor Control Commission, and the Department of Health and Human Services.”
Moreover, in addition to providing standards for the acquisition of property and formal

condemnation actions, the Act provides standards for the determination of just compensation:

This act provides standards for the acquisition of property by an agency, the
conduct of condemnation actions, * * * and the determination of just
compensation.®

76 State Hwy Com’n v Biltmore Inv Co, Inc, 156 Mich App 768, 775; 401 NW2d 922, 925 (1986).
"7 Const 1963, art 4, § 24.
781980 PA 87, title (emphasis added).
7 According the UCPA’s title, it provides procedures for the exercise of eminent domain by
agencies. The term “agency” is defined under the Act as “a public agency or private agency.” MCL
213.51(c). The term “public agency” is defined as “a governmental unit, officer, or subdivision
authorized by law to condemn property.” MCL 213.51(j). The state is authorized by law to
condemn property. MCL 213.1. The Office of the Governor is authorized by law to condemn
property. See MCL 213.23(1) (authorizing state agencies to condemn property); MCL 213.21
(defining “state agency” to include “the office of governor or a division thereof”). The Michigan
Liquor Control Commission is authorized by law to condemn property. See MCL 213.23(1)
(authorizing state agencies to condemn property); MCL 213.21 (defining “state agency” to include
“commissions and agencies of the state given by law the management and control of public
business and property”). The Department of Health and Human Services is authorized by law to
condemn property. See MCL 213.23(1) (authorizing state agencies to condemn property); MCL
213.21 (defining “state agency” to include “agencies of the state given by law the management
and control of public business and property”).
80 MCL 213.52(1) (emphasis added).

11
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The UCPA also acknowledges “constructive or de facto takings.”®! The UCPA defines a
constructive or de facto taking as “conduct, other than regularly established judicial proceedings,
sufficient to constitute a taking of property within the meaning of section 2 of article X of the state
constitution of 1963.”%? The UCPA prohibits the state from intentionally forcing a property owner
to commence an action to prove that a constructive or de facto taking has occurred.®

The UCPA creates a statutory jury-trial right in eminent domain cases on the issue of just
compensation.® Section 62, titled “Just compensation; trial by jury,” states as follows:

A plaintiff or defendant may demand a trial by jury as to the issue of just
compensation pursuant to applicable law and court rules. The jury shall consist of
6 qualified electors selected pursuant to chapter 13 of Act No. 236 of the Public
Acts of 1961, as amended, being sections 600.1301 to 600.1376 of the Michigan
Compiled Laws, and shall be governed by court rules applicable to juries in civil
cases in circuit court.®

As the first line quoted above states, the UCPA’s jury-trial right applies equally to plaintiffs in de

facto takings cases and defendants in formal condemnation proceedings.3®

81 See MCL 213.52(2).
82 MCL 213.51(e).
8 MCL 213.52(2).
8 MCL 213.62(1).
$1d.
8 1d.
12
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D. To satisfy the constitutional requirement that just-compensation procedure be established
by statute, the UCPA must apply in regulatory takings cases on the issue of just-
compensation procedure.

Many states have procedural statutes for inverse condemnation actions.®” Michigan does
not. Some have statutes specifically geared toward regulatory taking actions.®® Michigan does not.
To satisfy the constitutional requirement that just-compensation procedure be established by
statute, the UCPA must apply in regulatory takings cases.

In this case, the UCPA must apply to provide the constitutionally required just-
compensation procedure. The UCPA extends to all exercises of eminent domain. The UCPA states
in its title that it applies not only to the condemnation of property, not only to the acquisition of
property, but to all exercises of eminent domain by public agencies. The plain language of the
UCPA states that it provides procedures not only for condemnation actions, not only for the
acquisition of property, but for the determination of just compensation in a// eminent domain cases.

The UCPA embraces de facto taking actions and recognizes that there will be occasions
where a property owner, as opposed to the state, will have to initiate an eminent domain action. It
is not wrongful for a property owner to initiate an eminent domain action; on the contrary, under

the UCPA, it is wrongful for the state to intentionally cause a property owner to have to do so.*

87 See, e.g., Rummage v State ex rel Dept of Transp, 849 P2d 1109, 1112 (Okla Civ App, 1993)
(Because statute contained language extending rules to inverse condemnation actions, "the
procedures for an inverse condemnation action [are] the same as those for eminent domain
condemnation in accordance with 66 O.S.1991 §§ 51 et seq."); NM Stat Ann 42A-1-29 (West);
Wis Stat Ann 32.10 (West).
8 Ellickson, Takings Legislation: A Comment, 20 Harv JL & Pub Pol ‘y 75 (1996) (noting that by
1995, several states had enacted statutes requiring analysis of a legislative action’s takings
implications, while some states had also enacted regulatory taking compensation statutes).
8 MCL 213.52(2) (“An agency shall not intentionally make it necessary for an owner of property
to commence an action, including an action for constructive taking or de facto taking, to prove the
fact of the taking of the property.”).

13
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The UCPA provides an absolute and unqualified jury-trial right, and there is no indication in the
UCPA that a property owner should lose its right to a jury trial 