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I. IDENTITY AND INTEREST OF AMICUS CURIAE

This case concerns the validity, under article I, sections 10
and 12 of the Washington constitution, of the statute of repose
applicable in medical malpractice claims. Pursuant to
RCW 4.16.350(3), any damages action for injury as a result of
health care is time-barred eight years from the date of the act or
omission alleged to have caused injury, unless the time for
commencing the action is tolled by fraud, concealment, or
presence of a non-therapeutic or non-diagnostic foreign body.
The State of Washington has a significant interest in the decision
to be rendered in this case.

First, when a plaintiff seeks to have a statute declared
unconstitutional, the Attorney General is entitled to notice of the
action and the opportunity to be heard. RCW 7.24.110;
Pepper v. J.J. Welcome Const. Co., 73 Wn. App. 523, 549, 871
P.2d 601 (1994); see also 28 U.S.C. § 2403(b). The Attorney
General is entitled to be heard when constitutionality of a state

statute is at i1ssue because “[t]he state as a whole 1s interested in



the validity of [our state statutes], and it is evident that the
legislature desired to protect that interest when it provided for
service of the proceedings upon the attorney general.” Camp
Fin., LLC v. Brazington, 133 Wn. App. 156, 160-61, 135 P.3d
946 (2006) (quoting Parr v. City of Seattle, 197 Wash. 53, 56, 84
P.2d 375 (1938)).

Second, the statute applies to claims against State agencies
that provide health care services. These health care providers
have an interest in avoiding having to defend against stale claims
when witness memories have faded, records may have been lost
or destroyed pursuant to record retention schedules, and the
standard of care has likely evolved.

Third, the statute — which applies to claims against all
health care providers in the State — reflects a legislative policy
choice that followed extensive stakeholder negotiations and a
wide-ranging compromise reached between then-Governor
Christine Gregoire, Insurance Commissioner Mike Kriedler, the

Washington State Medical Association, the Washington State



Hospital Association, the Washington State Trial Lawyers
Association (WSTLA),! the Washington State Bar Association
(WSBA), Physicians Insurance, and others. The State has an
interest in this Court upholding an important and consistent part
of that extensive negotiation and eventual compromise.
Accordingly, the State offers this brief in defense of the
constitutionality of the statute of repose in RCW 4.16.350.

II. LEGISLATIVE HISTORY BACKGROUND OF
RCW 4.16.350

A. Original Enactment of and Amendments to RCW
4.16.350

In 1971, the Washington Legislature originally enacted the
statute at issue here, RCW 4.16.350. Laws of 1971, ch. 80, § 1.
At that time, the Legislature did not include a provision of
repose. Instead, the statute provided only that professional
negligence claims against health care providers “shall be

commenced within (1) three years from the date of the alleged

' Now known as the Washington State Association for
Justice.



wrongful act, or (2) one year from the time that plaintiff
discovers the injury or condition was caused by the wrongful act,
whichever period of time expires last.” /d.

Five years later, the Legislature added the repose provision
at issue here: “in no event shall an action be commenced more
than eight years after said act or omission.” Laws of 1975-76,
2nd Ex. Sess., ch. 56, § 1. At that time, the Legislature did not
enact any express findings to support adopting the repose
provision. This Court, however, has examined the legislative
history and explained that the Legislature enacted the provision
“in response to a perceived insurance crisis said to result from
the discovery rule and from increased medical malpractice
claims, which allegedly created problems in calculating and
reserving for exposure on long-tail claims.” DeYoung v.
Providence Med. Ctr., 136 Wn.2d 136, 147,960 P.2d 919 (1998).
“[T]he Legislature intended to protect insurance companies
while ‘hopefully not result[ing] in too many individuals not
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Sess. 318 (1976) (comment by Representative Walt O.
Knowles)).

Ten years after adding the repose provision, the
Legislature added a tolling exception to the statute, such that “the
time for commencement of an action is tolled upon proof of
fraud, intentional concealment, or the presence of a foreign body
not intended to have a therapeutic purpose or effect.” Laws of
1986, ch. 305, § 502. The Legislature made additional
amendments to the statute over the next two years related to
claims of minors and claims based on childhood sexual abuse.
Laws of 1987, ch. 212, § 1401; Laws of 1988, ch. 144, § 2.

Ten years after those additional amendments, the
Legislature reenacted RCW 4.16.350 and further amended the
tolling provision therein. The revised statute became effective in
June 1998. Laws of 1998, ch. 147, § 1.

B. Invalidation of Statute of Repose in RCW 4.16.350(3)
in DeYoung v. Providence Medical Center

In August 1998, two months after the reenacted

RCW 4.16.350 became effective, this Court determined the



statute of repose in subsection (3) violated the privileges and
immunities clause in article I, section 12 of the Washington
constitution. DeYoung, 136 Wn.2d at 139. After determining that
an independent state constitutional analysis applying a
heightened scrutiny standard was not warranted, the Court
examined the statute of repose under a rational basis review. /d.
at 144. While the Court determined that there are reasonable
grounds for the tolling and other provisions which excepted a
cause of action from the eight-year time-bar, the Court also
concluded that the statute of repose did not bear a rational
relationship to its purpose of protecting insurers when materials
in the legislative record showed the provision could not
rationally be thought to have any chance of actuarially stabilizing
the insurance industry. /d. at 146-48. Further, although the Court
agreed that it was conceivable that the Legislature could have
enacted the statute to bar stale claims, (which, the Court agreed,
would have been an “appropriate aim”) it nonetheless held that

the “minuscule” number of claims thought to be barred by the



statue of repose rendered the relationship between the
classification and a broad goal of eliminating stale claims too
attenuated to survive rational basis review. Id. at 150.

C. Reenactment of RCW 4.16.350(3) after Invalidation

In 2005, seven years after this Court struck down the
statute of repose, the people of Washington submitted to the
Legislature two Initiatives — 330 and 336 — that broadly
addressed Washington’s health care liability system. App. 4.
Whereas [-330 proposed changes to the civil liability system as
applied to medical negligence cases, [-336 proposed changes to
the medical malpractice insurance system, the health care
system’s handling of negligence and unanticipated outcomes,

and some aspects of the health care liability system. App. 4-5.

2 The State’s Appendix includes excerpts of the legislative
history and archived legislative files pertaining to Laws of 2006,
ch. 8, which reenacted RCW 4.16.350(3). The State asks this
Court, in determining the constitutionality of the statute of repose
in RCW 4.16.350(3), to take judicial notice of that legislative
history. See DeYoung, 136 Wn.2d at 147-49 (discussing
legislative history of former RCW 4.16.350(3) in analyzing its
constitutionality); Wyman v. Wallace, 94 Wn.2d 99, 102-03, 615
P.2d 452 (1980) (discussing judicial notice of legislative facts).



In response, the Legislature undertook to propose an
alternative to both 1-330 and 1-336. App. 8. That alternative act,
set forth in House Bill (H.B.) 2292 and its companion Senate Bill
(S.B.) 6087, addressed patient safety, insurance industry reform,
and health care liability reform. App. 8. Under the bill, “[t]he
eight-year statute of repose is re-established. Legislative intent
and findings regarding the justification for a statute of repose are
provided in response to the Washington Supreme Court’s
decision overturning the statute of repose in DeYoung v.
Providence Medical Center.” App. 22; see also H.B. 2292 §§
301-02 (2005). Specifically, the Legislature expressly stated its
purpose to “set[] an outer limit to the operation of the discovery
rule,” and minimize the defendants compelled to answer stale
claims as defined by that limit, “however few.” H.B. 2292 § 301.

Other provisions in the bill aimed at health care liability
reform included limiting the number of expert witnesses,
requiring a certificate of merit, providing for voluntary

arbitration, and lifting the restriction on evidence of collateral



source payments. App. 22-24. H.B. 2292, however, left out some
of the provisions included in I-330 and 1-336, such as limitations
on noneconomic damages, limitations on contingent attorney
fees, requirements of prior notice before filing suit, a mandatory
mediation requirement, and elimination of joint and several
liability. App. 16-19.

Numerous stakeholders participated in the initial public
hearing on H.B. 2292, held on March 22, 2005, before a joint
session of the House and Senate Judiciary, House Health Care,
and Senate Health and Long Term Care Committees. App. 31-
58. These stakeholders included representatives from the WSBA,
the Superior Court Judges Association, the plaintiff and defense
bars, medical and hospital associations, Providence Health Care
System, insurers, and Insurance Commissioner Kreidler, among
many others. App. 31-58. During the hearing, while no testimony
outright opposed the re-establishment of a statute of repose, some
testimony from the WSBA and Washington State Medical

Association noted an uneasiness with doing so. See App. 25-29;



Joint Public Hearing, House and Senate Judiciary, House Health
Care, and Senate Health & Long Term Care Committees at
0:55:37 and 1:21:35 (Mar. 22, 2005) (Mark Johnson, WSBA
Chair of Board of Governors’ Legislative Committee, testified
that it would be “difficult” for the WSBA to support those
provisions that might have already been declared
unconstitutional by the Washington Supreme Court; Cliff
Webster, Washington State Medical Association, testified that
the association believed that reenacting the eight year statute of
repose, which he stated the Supreme Court struck down as too
long, would suffer the same result when eventually challenged
again unless it was shortened),
https://www.tvw.org/watch/?eventID=2005031173.

On April 8, 2005, the House passed Substitute House Bill
(S.H.B.) 2292, which left the statute of repose provision and
supporting legislative findings unchanged, and sent it to the
Senate. See S.H.B. 2292 §§ 301-02 (2005). Ultimately, on

April 24, 2005, the Senate returned S.H.B. 2292 to the House by

10



resolution. See Wash. St. Legis., Bill Information, H.B. 2292,
available at https://app.leg.wa.gov/billsummary?BillNumber=
2292&Chamber=House& Year=2005 (last visited May 3, 2023).?

Because the Legislature was unable to pass S.H.B. 2292
during session in 2005, both 1-330 and 1-336 were submitted to
the people in the November 2005 general election without a
legislative alternative. App. 76. Both initiatives failed. /d.

In 2006, the Legislature returned to its work on S.H.B.
2292. At the public hearing held before the Senate Health and
Long-Term Care Committee on February 20, 2006, Governor
Gregoire testified in favor of a striking amendment to what was,
by then, Second Substitute House Bill (2S.H.B.) 2292. App. 104;
Public Hearing, Senate Health & Long-Term Care Committee, at
09:37 (Feb. 20, 2006), available at

https://www.tvw.org/watch/?eventID=2006021126.  Governor

3 SB 6087, the companion bill, never came to a vote in the
Legislature. See Wash. St. Legis., Bill Information, S.B. 6087,
available at https://app.leg.wa.gov/billsummary?BillNumber=
6087&Chamber=Senate& Y ear=2005 (last visited May 3, 2023).
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Gregoire explained that representatives from WSTLA, the State
hospital and medical associations, Physicians Insurance, WSBA,
and her office had come together over several weeks and divided
up negotiations as to the three aspects of the bill. /d. The
Governor and Secretary of Health Mary Selecky had negotiated
the patient safety and civil reform aspects of the bill, while
Insurance Commissioner Kriedler separately negotiated the
insurance reform aspect of the bill. /d. Governor Gregoire noted
the good faith negotiations had resulted in a better, complete bill,
but that not everything that everyone at the negotiating table
wanted made it into the bill. /d. Governor Gregoire stated that
the various stakeholders were united in support of the striker
amendment and urged its adoption. /d.

Two days after the hearing, the committee did as urged by
the Governor and passed the bill, as amended by the striker, out
of committee. See Wash. St. Legis., Bill Information, H.B. 2292.
The Senate then unanimously passed 2S.H.B. 2292; it passed the

House by a vote of 82-15. Id. Throughout those legislative

12



proceedings, the statute of repose and its legislative findings
remained unchanged. See Laws of 2006, ch. 8, §§ 301-02.

The final law included an extensive, general legislative
findings and intent section that provided, in relevant part:

The legislature finds that access to safe, affordable
health care is one of the most important issues
facing the citizens of Washington state. The
legislature further finds that the rising cost of
medical malpractice insurance has caused some
physicians, particularly those in high-risk
specialties such as obstetrics and emergency room
practice, to be unavailable when and where the
citizens need them the most. The answers to these
problems are varied and complex, requiring
comprehensive solutions that encourage patient
safety practices, increase oversight of medical
malpractice insurance, and making the civil justice
system more understandable, fair, and efficient for
all the participants.

Laws of 2006, ch. 8, § 1 (emphasis added). The separate and
more specific purpose, findings, and intent section relating to the
statute of repose, directly responded to this Court’s holding in
DeYoung:

The purpose of this section and section 302, chapter

8, Laws of 2006 is to respond to the court's decision
in DeYoung v. Providence Medical Center, 136

13



Wn.2d 136 (1998), by expressly stating the
legislature’s rationale for the eight-year statute of
repose in RCW 4.16.350.

The legislature recognizes that the eight-year statute
of repose alone may not solve the crisis in the
medical insurance industry. However, to the extent
that the eight-year statute of repose has an effect on
medical malpractice insurance, that effect will tend
to reduce rather than increase the cost of
malpractice insurance.

Whether or not the statute of repose has the actual
effect of reducing insurance costs, the legislature
finds it will provide protection against claims,
however few, that are stale, based on untrustworthy
evidence, or that place undue burdens on
defendants.

In accordance with the court’s opinion in DeYoung,
the legislature further finds that compelling even
one defendant to answer a stale claim _is a
substantial wrong, and setting an outer limit to the
operation _of the discovery rule is an appropriate
aim.

The legislature further finds that an eight-year
statute of repose is a reasonable time period in light
of the need to balance the interests of injured
plaintiffs and the health care industry.

The legislature intends to reenact
RCW 4.16.350 with respect to the eight-year statute
of repose and specifically set forth for the court the
legislature's legitimate rationale for adopting the

14



eight-year statute of repose. The legislature further

intends that the eight-year statute of repose

reenacted by section 302, chapter 8, Laws of 2006

be applied to actions commenced on or after June 7,

2006.
Laws of 2006, ch. 8, § 301 (underlining and italics added).

Throughout the negotiations in 2006, the re-enactment of
the statute of repose as supported by those new and express
legislative findings, simply was not a controversial piece of the
comprehensive legislation under consideration. Other provisions
in the act — like protection of apologies, collateral sources,
provider discipline, closed claim reporting, adverse event
reporting, and voluntary binding arbitration — were. See App. 107
(written testimony of Randy Revelle, WSHA Senior Vice

President, Feb. 20, 2006).

III. ARGUMENT
Before this Court are two certified questions concerning
the facial constitutional validity of RCW 4.16.350(3):
(1) Does RCW 4.16.350 violate the

privileges and immunities clause of the Washington
State Constitution, art. 1, sec. 12?

15



(2) Does RCW 4.16.350 unconstitutionally
restrict a plaintiff’s right to access the court in
violation of the Washington State Constitution, art.

1, sec. 10?
Order Certifying Questions to the Washington Supreme Court at
2 (Sept. 19, 2022). The answer to both questions should be “no.”

This Court reviews constitutional questions and issues
involving statutory interpretation de novo. Davison v. State, 196
Wn.2d 285, 293, 466 P.3d 231 (2020). In ascertaining and
declaring whether legislation is in accordance with, or in
contravention of, the provisions of the state constitution, this
Court accords a “heavy presumption of constitutionality” to “a
legislative act.” Id. (quoting Aetna Life Ins. Co. v. Washington
Life & Disability Ins. Guaranty Ass’n, 83 Wn.2d 523, 527, 520
P.2d 162 (1974)). The burden is on the party challenging the
statute — here, Bennett — to prove its unconstitutionality “beyond

areasonable doubt.” Island County v. State, 135 Wn.2d 141, 146,

955 P.2d 377 (1998).

16



Bennett has not met that heavy burden to show that the
statute of repose in RCW 4.16.350(3) is unconstitutional beyond
a reasonable doubt under either article I, section 10 or 12 of the
Washington constitution. Accordingly, this Court should respect
the legislative compromise contained in 2S.H.B. 2292 and refuse
to invalidate the statute of repose applicable to medical
malpractice actions under either of those constitutional
provisions.

A. RCW 4.16.350(3) Does Not Violate the Right of Access
to Courts (Answer to Question 2)

Contrary to Bennett’s argument before this Court, the
statute of repose in RCW 4.16.350(3) does not infringe on her
article I, section 10 right of access to courts in her suit against the
United States. See Petitioner’s Opening Br. at 29-37; Reply Br.
at 25-26.

First, while there is a constitutional right of access to
courts, that right logically exists only where there is a right to a
remedy. Where there is no right to a remedy, the right to access

courts cannot be implicated.
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Second, the Washington constitution “contains no such
provision” guaranteeing a remedy or directly limiting the power
of the Legislature to abolish rights of action for injury to person,
property, or reputation. Shea v. Olson, 185 Wash. 143, 160-61,
53 P.2d 615 (1936) (comparing the constitution of Washington
to Oregon Constitution, article I, § 10; Delaware Constitution,
article I, § 9; Kentucky Constitution, §§ 14, 54, 241; and
Connecticut Constitution article I, § 12).

Article I, section 10, of the Washington constitution
provides that “[j]ustice in all cases shall be administered openly,
and without unnecessary delay.” Const. art I, § 10. This Court
has recognized that constitutional provision as guaranteeing only
open and accessible court proceedings, a public trial, and
discovery — not a remedy for every wrong.
See State v. Easterling, 157 Wn.2d 167, 174, 137 P.3d 825
(2006) (the right to open and accessible court proceedings);
Dreiling v. Jain, 151 Wn.2d 900, 908, 93 P.3d 861 (2004) (the

right to a public trial); Doe v. Puget Sound Blood Center, 117

18



Wn.2d 772, 780, 819 P2d 370 (1991) (the concomitant right of
discovery).

Indeed, in 1519-1525 Lakeview Blvd. Condo. Ass'n v.
Apartment Sales Corp., this Court cited to Shea and noted that it
“had previously held that the state constitution does not contain
any guaranty that there shall be a remedy through the courts for
every legal injury suffered by a plaintiff.” 144 Wn.2d 570, 581,
29 P.3d 1249 (2001). The Court then declined to further
determine whether a right to a remedy is contained in article I,
section 10. 1d.

Bennett now essentially invites this Court to find such a
guarantee in article I, section 10. See, e.g., Opening Br. at 14
(arguing that article I, section 10 “provides substantive
protection for an individual’s access to courts” and that “the
Legislature may not impose insurmountable obstacles to . . .
pursuit of a common law tort™). This Court should decline that

invitation.
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At Washington’s constitutional convention in 1889, the
following language for what became article I, section 10 was
proposed: “Section 8. No court shall be secret but justice shall
be administered, openly and without purchase, completely and
without delay, and every person shall have remedy by due course
of law for injury done him in his person, property, or reputation.”
The Journal of the Washington State Constitutional Convention
1889 at 51, 499 (B.P. Rosenow ed. 1999) (emphasis added).* The
framers of the constitution specifically rejected the italicized
language, which forms the basis of constitutional remedy
provisions in other states. Cf., e.g., Or. Const. art. I, § 10. This
Court should not now read that rejected language back into the
constitution. See Washington Water Jet Workers Ass'n v.
Yarbrough, 151 Wn.2d 470, 477, 90 P.3d 42 (2004) (this Court

may examine historical context of constitutional provisions for

4 Journal at 51 is available at https://lib.law.uw.edu/wa
const/sources/RosenowJournalJuly4-11.pdf; Id. at 499 is
available at https://lib.law.uw.edu/waconst/sources/Rosenow
AnalyticPreamble-Artll.pdf.

20



guidance); State ex rel. Gallwey v. Grimm, 146 Wn.2d 445, 464-
65, 48 P.3d 274 (2002) (considering language rejected by the
constitutional convention in determining higher education
institutions were not “schools” under article X, section 4).

Further, even in jurisdictions such as Oregon where there
is an express remedy clause, the legislature still has the authority
“to adjust, within constitutional limits, the duties and remedies
that one person owes another.” See Horton v. Or. Health &
Science Univ., 359 Or. 168, 224, 376 P.3d 998 (2016). The
Oregon Supreme Court in Horton undertook an in-depth review
of the history and precedent developed under such constitutional
remedy clauses throughout the various States. Id. at 198-221.
Thereafter, the Court identified three principles in its remedy
clause jurisprudence that are instructive here.

First, when the legislature has denied any remedy to a
person injured as a result of the breach of a duty, such a complete
denial of a remedy violates the remedy clause. /d. at 219. Second,

the reasons for the legislature’s actions can matter. /d. And when
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the legislature has adjusted a person’s rights and remedies as part
of a larger statutory scheme extending benefits to some while
limiting benefits to others, courts have considered that quid pro
quo in determining whether the reduced benefit that the
legislature has provided an individual plaintiff is “substantial” in
light of the overall statutory scheme so as to comply with the
constitutional right to a remedy. /d. Third, when the legislature
modifies common-law duties and, on occasion, eliminates
common-law causes of action where the premises underlying
those duties and causes of action have changed, the
constitutionality of the legislature’s action depends on the reason
for the legislative change measured against the extent to which
the legislature has departed from the common law. /d.
Accordingly, in Horton, the Oregon Supreme Court
upheld Oregon’s statutory damages limits on the tort liability of
the state and its employees under Oregon’s remedy clause
because, in part, the legislature had established a quid pro quo

that balanced Oregon’s constitutionally recognized interest in
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sovereign immunity with the need to indemnify its employees for
liability incurred in carrying out state functions. /d. at 222-23.
In addition, when examining statutes of repose against
Oregon’s remedy clause, the Oregon Supreme Court has
“considered and rejected the contention that application of a
statutory period of ultimate repose before a claim becomes
actionable violates the remedy clause of Article I, section 10.”
Cannon v. Oregon Dep't of Just., 288 Or. App. 793, 800-01, 407
P.3d 883 (2017) (citing Josephs v. Burns & Bear, 260 Or. 493,
502, 491 P.2d 203 (1971) (holding that ““a statute which purports
to extinguish a remedy before the legally protected right becomes
actionable” does not violate Article I, section 10)). This Court
has previous adopted the view of the Oregon Supreme Court,

(113

expressed in Josephs, that “‘[i]t has always been considered a
proper function of legislatures to limit the availability of causes
of action by the use of statutes of limitation so long as it is done

299

for the purpose of protecting a recognized public interest.
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1519-1525 Lakeview Blvd. Condo. Ass'n, 144 Wn.2d at 582
(quoting Josephs, 260 Or. at 503).

Here, even if article I, section 10 does encompass a right
to aremedy, the eight—year statute of repose in RCW 4.16.350(3)
on medical malpractice suits does not violate that right. The 2006
Washington Legislature engaged in extensive negotiations to
balance the competing interests of numerous stakeholders with
regard to a multitude of proposed civil liability reforms
applicable to claims of medical malpractice. See supra Part I11.C.
The reenactment of the statute of repose in RCW 4.16.350(3) was
an integral part of the elaborate compromise enacted as 2S.H.B.
2292. The resulting comprehensive scheme affords individuals
injured by medical negligence a remedy, but, as found by the
legislature, the “eight-year statute of repose is a reasonable time
period in light of the need to balance the interests of injured
plaintiffs and the health care industry.” Laws of 2006, ch. 8, §
301. Such action by the Legislature should not be found

offensive to article I, section 10.
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Moreover, the statute of repose in RCW 4.16.350(3)
comports with the law under Washington’s article I, section 10
as it currently exists. Where a statute “unduly burdens” the right
of access to courts, it violates article I, section 10. Putman v.
Wenatchee Valley Medical Center, P.S, 166 Wn.2d 974, 977-78,
985, 216 P.3d 374 (2009). Most recently, in Martin v.
Washington State Department of Corrections, this Court
reaffirmed that, under the federal and state constitutions,
accessing the courts ‘“constitutes [t]he very essence of civil
liberty and the bedrock foundation upon which rest all the
people’s rights and obligations.” 199 Wn.2d 557, 564, 510 P.3d
321 (2022) (internal citations and quotation marks omitted). This
Court additionally reaffirmed that, part of the right to access of
the courts, is the right to discovery as authorized in the civil rules.
Id. Thus, the Martin Court, relying on Putman, determined that
the certificate of merit in RCW 7.70.150, which was part of the
2006 compromise in 2S.H.B. 2292, violated the right of access

to courts regardless of whether the defendant is a private entity
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or a public one, because the statute could require a plaintiff to
obtain evidence otherwise unavailable prior to discovery. /d. at
564, 568.

As the United States points out, however, a litigant’s right
to civil discovery once in court is to be distinguished from the
right to an unlimited discovery rule for purposes of claim accrual.
See Answering Br. of United States at 62. Accordingly, neither
Martin nor Putman on which it was based, controls in this case.

Finally, the article I, section 10 inquiry into an “undue
burden” indicates a problem in proportionality. See State v.
Paulson, 131 Wn. App. 579, 586, 128 P.3d 133 (2006) (““Undue’
means: ‘Excessive or unwarranted.”” (Quoting Black’s Law
Dictionary 1563 (8th ed. 16 2004))); CR 26(c) (protective order
from discovery may be based on showing an “undue burden™).
As Justice Stephens has explained, “we must not be tempted to
embrace an interpretation of a fundamental principle such as
access to courts without some sense of proportionality and

purpose, lest this constitutional right be made to carry the seeds
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of its own destruction.” Debra Stephens, The Once and Future
Promise of Access to Justice in Washington’s Article I, Section
10,91 WASH. L. REV. ONLINE 41, 56 (2016) (footnote omitted).
Acceptance of Bennett’s argument that the statute of
repose in RCW 4.16.350(3) violates article I, section 10 would
call into question any number of statutes of limitations and
repose enacted by the Legislature, which do not incorporate a
discovery of claim provision. Ostensibly, this would mean
overruling 1519-1525 Lakeview Blvd. Condo. Ass'm, which
upheld the repose and limitation provisions in RCW 4.16.310
under article I, section 10. See 144 Wn.2d at 582. There is no
reason for this Court to reconsider its sound reasoning and
decision in that case, nor do principles of stare decisis support
doing so. See W.H. v. Olympia Sch. Dist., 195 Wn.2d 779, 787,
465 P.3d 322 (2020) (discussing stare decisis principles). Rather,
this Court should follow the reasoning in /1579-1525 Lakeview
Blvd. Condo. Ass’n, and uphold the statute of repose in RCW

4.16.350(3).
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For all these reasons, this Court should conclude that the
statute of repose in RCW 4.16.350(3) has not been shown
“beyond a reasonable doubt™ to violate article I, section 10 of the
Washington constitution. See Island County, 135 Wn.2d at 146.
B. RCW 4.16.350(3) Does Not Violate the Privileges and

Immunities Clause in Article I, Section 12 (Answer to
Question 1)

The State joins in the arguments advanced by the United
States as to the constitutionality of RCW 4.16.350(3) under the
privileges and immunities clause of article I, section 12 of the
Washington constitution. See Answering Br. of United States at
19-60. For those reasons, this Court should determine that the
eight-year statute of repose does not confer a privilege or
immunity implicating a fundamental right so as to be subject to
reasonable grounds, as opposed to rational basis, review. See
Woods v. Seattle’s Union Gospel Mission, 197 Wn.2d 231, 481
P.3d 1060 (2021) (discussing two-pronged test under article I,
section 12). In addition, whether analyzed under rational basis

review or the more exacting reasonable grounds test, the statute
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of repose passes constitutional muster given (1) the new and
express legislative findings supporting the statute’s reenactment
in 2006, and (2) that this very case is evidence, not speculation,
that the statute’s application would achieve the legislative goal
of barring stale claims. Compare Martinez-Cuevas v. DeRuyter
Bros. Dairy, Inc., 196 Wn.2d 506, 523, 475 P.3d 164 (2020)
(discussing reasonable ground test under which a court will not
hypothesize facts to justify a legislative distinction), with
DeYoung, 136 Wn.2d at 148 (explaining that the rational basis
standard may be satisfied where the legislative choice is based
on rational speculation unsupported by evidence or empirical
data).

IV. CONCLUSION

For all the forgoing reasons, as well as those provided by
the United States, this Court should answer both certified
questions “no.”

This document contains 4,887 words, excluding the parts

of the document exempted from the word count by RAP 18.17.
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Washington State BILL

House of Representatives

Office of Program Research AN ALYS I S

Judiciary Committee

HB 2292 & SB 6087

Title: An act relating to improving health care by increasing patient safety, reducing medical
errors, reforming medical malpractice insurance, and resolving medical malpractice claims fairly
without imposing mandatory limits on damage awards or fees.

Brief Description: Addressing health care liability reform.

Sponsors: Representatives Lantz, Cody, Campbell, Kirby, Flannigan, Williams, Linville,
Springer, Clibborn, Wood, Fromhold, Morrell, Hunt, Moeller, Green, Kilmer, Conway,
O'Brien, Sells, Kenney, Kessler, Chase, Upthegrove, Ormsby, Lovick, McCoy and Santos.

Brief Summary of Bill

* Proposes an alternative measure to both Initiatives 330 and 336 that deals with changes in
health care system practices and discipline, the medical liability insurance industry, and the
health care liability system.

Hearing Date: 3/22/05
Staff: Edie Adams (786-7180).
Background:

The Washington Constitution gives the people the power to legislate through the initiative
process, either by initiative directly to the people or by initiative to the Legislature. Under the
Constitution, the Legislature may deal with an initiative to the Legislature in one of the following
ways: (1) enact the initiative during the regular session; (2) reject the initiative or take no action
on it, in which case the measure is submitted to a vote of the people at the next general election;
or (3) reject or take no action on the measure and propose a different measure dealing with the
same subject, in which case both the initiative and the legislative alternative are submitted to a
vote of the people.

The people have submitted two initiatives to the Legislature, Initiatives 330 and 336, which both
deal broadly with the health care liability system. Initiative 330 proposes changes to the civil
liability system as applied to medical negligence cases. Initiative 336 proposes changes to the

House Bill Analysis -1- HB 2292
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medical malpractice insurance system, the health care system's handling of negligence and
unanticipated outcomes, and some aspects of the health care liability system.

INITIATIVE 330

Limitations on Non-Economic Damages: A $350,000 cap on a claimant's non-economic
damages award is established, regardless of the number of health care professionals or health
care institutions or entities involved. An additional $350,000 award for non-economic damages
is allowed against a health care institution that is liable for acts of persons other than health care
professionals, up to a maximum of $700,000 combined for all institutions.

If the limitation on non-economic damages is ruled unconstitutional, it will take effect after a
state constitutional amendment is passed that empowers the Legislature to place limits on
non-economic damages in civil actions or after passage of a federal law allowing such
limitations.

Attorneys' Contingency Fees: An attorneys' contingency fee for handling a medical negligence
case is limited to no more than: 40 percent of the first $50,000 recovered; 33.33 percent of the
next $50,000; 25 percent of the next $500,000; and 15 percent of any amount in which the
recovery exceeds $600,000. These limits apply to recoveries received in any manner, including
by judgment, settlement, or alternative dispute resolution.

Prior Notice and Mandatory Mediation: A plaintiff in a medical negligence action must provide
a defendant with 90-days prior notice of the intention to file a lawsuit. All medical negligence
actions are subject to mandatory mediation without exception, unless the action is subject to
binding arbitration.

Statute of Limitations: A medical negligence action must be commenced within the earlier of
three years from the act or omission, or one year from the time the patient discovered or
reasonably should have discovered that the injury was caused by the act or omission. An action
may be brought after the three year statute of limitations period only under the following
circumstances:

» for fraud, intentional concealment, or a foreign item left in the body -- the patient has one
year from actual discovery;

+ if a minor patient's parent or guardian and the defendant colluded in failing to bring an
action -- the patient has one year from actual knowledge of the collusion, or one year
from the minor's 18th birthday, whichever is longer;

+ for an injured minor under the age of 6 -- the minor must commence the action within
three years, or prior to the minor's 8th birthday, whichever is longer.

Tolling of the statute of limitations for minority, incompetency, disability, or imprisonment is
eliminated.

Collateral Sources: Evidence of any collateral source payment made or to be made in the future
may be introduced into evidence. The party receiving the collateral payments may present
evidence of amounts paid to secure the right to the compensation. The ability of the plaintiff to

House Bill Analysis -2- HB 2292
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show an obligation to repay the collateral source payment is removed. Rights of subrogation or
reimbursement from a plaintiff's tort judgment are prohibited unless required under superseding
federal law.

Arbitration Clauses: A binding arbitration clause in a health care services contract must be the
first provision of the contract and must be expressed in language provided in the act. A
disclosure concerning binding arbitration must be provided in bold type immediately preceding
the signature line in the contract. A binding arbitration clause that complies with these
requirements is declared not to be a contract of adhesion, unconscionable or otherwise improper.

Periodic Payment of Damages: An award of future economic and non-economic damages of
$50,000 or more must be paid by periodic payments at the request of any party. A judgment
debtor who is not adequately insured must post security adequate to satisfy the judgment. The
periodic payment judgment may be modified upon the death of the judgment creditor to eliminate
payments for future medical treatment, care or custody, loss of bodily function, or pain and
suffering. Money damages for loss of future earings may not be reduced or terminated upon the
judgment creditor's death, but must be paid to persons to whom the judgment creditor owed a
duty of support.

If the debtor has a continuing pattern of failing to make payments, the court must find the debtor
in contempt of court and order the debtor to pay damages suffered as a result of the failure to
make timely payments, including court costs and attorneys' fees.

Ostensible Agency: A hospital is not vicariously liable for the negligence of a health care
provider who is granted privileges to provide care at the hospital unless the provider is an agent
or employee of the hospital and was acting within the course and scope of the provider's agency
or employment with the hospital. A health care provider is not vicariously liable for the
negligence of another provider unless the other provider is an actual agent or employee acting
under the provider's direct supervision and control.

Vulnerable Adults: In civil actions involving abuse, exploitation, or neglect of a vulnerable
adult being cared for in a facility or by a home health, hospice, or home care agency, the ability
of a prevailing plaintiff to recover reasonable attorneys' fees and expert costs is removed.

Joint and Several Liability: Joint and several liability is eliminated in medical negligence
actions, and each defendant is responsible for only his or her proportionate share of the damages,
except where the defendants acted in concert or one party acted as the agent or under the direct
supervision and control of another party.

INITIATIVE 336

Malpractice Insurance Rate Notification: The Office of the Insurance Commissioner
(Commissioner) must notify the public of any medical malpractice insurance rate filing where the
rate change is less than 15 percent, and any consumer may request a public hearing on the rate
filing. The Commissioner must order a public hearing on a rate filing of 15 percent or more.
Rate filings are not effective until approved by the Commissioner after the public hearing. If no
public hearing was held on the rate filing, the filing is approved 45 days after public notice.
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Supplemental Malpractice Insurance Program: A supplemental malpractice insurance program is
established to provide excess liability coverage to health care facilities and providers who either
self-insure or purchase liability insurance in amounts equal to specified retained limit
requirements. The program will pay claims and related defense costs in excess of the retained
limits up to the policy limits of the program. The program is operated by an appointed board and
is funded by annual premiums and potential capital calls.

Claims Reporting: Insuring entities and self-insurers must report monthly to the Commissioner
any medical malpractice claim that resulted in a final judgment, settlement, or disposition with
no indemnity payment. Facilities and providers must report the claim if the insurer does not.
Insurers who fail to report are subject to a fine of $250 per case up to a maximum of $10,000.
Facilities and providers who fail to report are subject to a fine or disciplinary action by the
Department of Health (Department).

The Commissioner must use the data to prepare aggregate statistical summaries and an annual
report summarizing and analyzing the data for trends in the types, frequency, and severity of
claims and the status of the medical malpractice market.

Health Care Provider Discipline: The Department must investigate a health care professional
who has three paid claims within the most recent five-year period where the indemnity payment
for each claim was $50,000 or more.

A person who has committed three incidents of medical malpractice, found through final court
judgments, can't be licensed or continue to be licensed to practice medicine. Mitigating
circumstances may be found where there is a strong potential for rehabilitation or for remedial
education or training that will prevent future harm to the public.

Medical Quality Assurance Commission (MQAC): The public membership component of the
MQAC is increased from four to six members, and at least two of the public members must be
representatives of patient advocacy groups.

Patient Disclosure: A health care provider's failure to disclose the provider's experience with a
treatment at the patient's request is a violation of the duty to secure informed consent.

Upon written request of a patient or immediate family member of a disabled or deceased patient,
a health care facility or provider must make available for examination and copying any records
made or received by the facility or provider relating to any adverse medical incident. The
identity of a patient and any information protected by privacy restrictions under federal law may
not be disclosed in providing the access. "Adverse incident" means negligence, intentional
misconduct, and any other act or omission that caused or could have caused injury or death to a
patient.

Court Reports of Settlements or Verdicts: The court clerk must report to the Department any
medical malpractice action verdict or settlement that exceeds $100,000.

Expert Limits: In a medical malpractice action, each side is entitled to only two experts on an
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issue except on a showing of necessity. If there are multiple parties on a side who are unable to
agree on the experts, the court may allow additional experts on an issue to be called upon a
showing of necessity.

Attorney Certification and Certificate of Merit: An attorney who files an action, counterclaim,
cross claim, or a defense certifies by his or her signature and filing that, to the best of the
attorney's knowledge and belief formed after reasonable inquiry, it is not frivolous. A violation
is punishable by sanctions, which may include costs and reasonable attorneys' fees incurred by
the other party in response to the frivolous claim, counterclaim, cross claim, or defense.

Within 120 days after filing suit, an attorney or plaintiff must file a certificate of merit that states
that a qualified expert has been consulted and the expert believes that it is more probable than not
that the claim satisfies a basis for recovery.

Summary of Bill:

The Legislature finds that addressing the issues of consumer access to health care and the
increasing costs of medical malpractice insurance requires comprehensive solutions that
encourage patient safety, increase oversight of medical malpractice insurance, and make the civil
justice system more understandable, fair, and efficient. The Legislature finds that neither
Initiative 330 nor Initiative 336 offer the necessary comprehensive solution to these problems.

The Legislature proposes this act as an alternative to both Initiatives 330 and 336. The act
contains a variety of changes designated under the following headings: Patient Safety; Insurance
Industry Reform, and Health Care Liability Reform.

PATIENT SAFETY

Statements of Apology: In a medical negligence action, a statement of fault, apology or
sympathy, or a statement of remedial actions that may be taken, is not admissible as evidence if
the statement was conveyed by a health care provider to the injured person more than 20 days
before the suit was filed and it relates to the person's discomfort, pain, or injury. A statement of
fault may be admissible for impeachment purposes through an in-camera review process if the
court finds by clear and convincing evidence that the witness has directly contradicted the
previous statement of fault on an issue of fact material to the proceeding.

Reports of Unprofessional Conduct: A health care professional who makes a good faith report,
files charges, or presents evidence to a disciplining authority against another member of a health
profession relating to unprofessional conduct or inability to practice safely due to a physical or
mental condition is immune in a civil action for damages resulting from such good faith
activities. A health care professional who prevails in a civil action on the good faith defense is
entitled to recover expenses and reasonable attorneys' fees incurred in establishing the defense.

Medical Quality Assurance Commission: The public membership component of the MQAC is
increased from four to six members, and at least two of the public members must be
representatives of patient advocacy groups.
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Health Care Provider Discipline: When imposing a sanction, a health profession disciplining
authority may consider prior findings of unprofessional conduct, stipulations to informal
disposition, and the actions of other state disciplining authorities.

Any combination of three unrelated orders for the following acts of unprofessional conduct
within a 10-year period results in the permanent revocation of a health care professional's license:

» violations of orders or stipulations of the disciplining authority;

+ violations of prescribing practices that create a significant risk to the public;

+ certain convictions related to the practice of the profession in question;

+ abuse of a patient or client;

+ sexual contact with a patient or client; or

» where death, severe injury, or a significant risk to the public results from (1) negligence,
incompetence, or malpractice; (2) violation of laws regulating the profession in question;
or (3) current substance abuse.

A one-time finding of specified mitigating circumstance may be issued to excuse a violation if
there is either strong potential for rehabilitation or strong potential that remedial education and
training will prevent future harm to the public. A finding of mitigating circumstances may be
issued as many times as the disciplining authority determines that the act at issue involved a
high-risk procedure without any lower-risk alternatives, the patient was aware of the procedure's
risks, and the health care provider took remedial steps prior to the disciplinary action.

Disclosure of Adverse Events: A medical facility must report the occurrence of an "adverse
event" to the Department within 45 days of its occurrence. A medical facility or health care
worker may report the occurrence of an "incident" to the Department. "Adverse events" are
defined as: unanticipated deaths or major permanent losses of function; patient suicides; infant
abductions or discharges to the wrong family; sexual assault or rape; transfusions with major
blood incompatibilities; surgery performed on the wrong patient or site; major facility system
malfunctions; or fires affecting patient care or treatment. An "incident" is defined as an event
involving clinical care that could have injured the patient or that resulted in an unanticipated
injury less severe than death or a major permanent loss of function.

Reports of adverse events and incidents must identify the facility, but may not identify any health
care professionals, employees, or patients involved in the event or incident. Medical facilities
must provide written notification to patients who may have been affected by the adverse event.

The Department is responsible for investigating reports of adverse events and establishing a
system for medical facilities and health care workers to report adverse events and incidents. In
addition, the Department must evaluate the data to identify patterns of adverse events and
incidents and recommend ways to reduce adverse events and incidents and improve health care
practices and procedures.

Coordinated Quality Improvement Programs: The types of programs that may apply to the
Department to become coordinated quality improvement programs are expanded to include
consortiums of health care providers that consist of at least five health care providers.
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Prescription Legibility: Prescriptions for legend drugs must either be hand-printed, typewritten,
or generated electronically.

INSURANCE INDUSTRY REFORM

Medical Malpractice Closed Claim Reporting: Self-insurers and insuring entities that write
medical malpractice insurance are required to report any closed claim resulting in a judgment,
settlement, or no payment to the Commissioner within 60 days after the claim is closed. The
reports must contain specified data relating to: the type of health care provider, specialty, and
facility involved; the dates when the event occurred, the claim was reported to the insurer, and
the suit was filed; the claimant's age and sex; and information about the settlement, judgement, or
other disposition of the claim, including an itemization of damages and litigation expenses.

If an insurer does not report to the Commissioner because of a policy limitation, the provider or
facility must report a claim to the Commissioner. The Commissioner may impose a fine against
insuring entities who fail to report of up to $250 per day up to a total of $10,000. The
Department may impose a fine against a facility or provider that fails to report of up to $250 per
day up to a total of $10,000.

A claimant or the claimant's attorney in a medical malpractice action must report to the
Commissioner the amount of court costs, attorneys' fees, or expert witness costs incurred in the
action.

The Commissioner must use the data to prepare aggregate statistical summaries of closed claims
and an annual report of closed claims and insurer financial reports. The annual report must
include specified information, such as: trends in frequency and severity of claims; an itemization
of economic and non-economic damages; an itemization of allocated loss adjustment expenses; a
loss ratio analysis; a profitability analysis for medical malpractice insurers; a comparison of loss
ratios and profitability; and a summary of approved medical malpractice rate filings for the prior
year, including analyzing the trend of losses compared to prior years.

Any information in a closed claim report that may result in the identification of a claimant,
provider, health care facility, or self-insurer is exempt from public disclosure.

Underwriting Standards: Medical malpractice insurers must file their underwriting standards at
least 30 days before the standards become effective. The filing must identify and explain: the
class, type, and extent of coverage provided by the insurer; any changes that have occurred to the
underwriting standards; and how underwriting changes are expected to affect future losses. The
information is subject to public disclosure. "Underwrite" is defined as the process of selecting,
rejecting, or pricing a risk.

When an insurer takes an adverse action against an insured, such as cancellation of coverage or
an unfavorable change in coverage, the insurer may consider the following factors only in
combination with other substantive underwriting factors: (1) that an inquiry was made about the
nature or scope of coverage; (2) that a notification was made about a potential claim which did
not result in the filing of a claim; or (3) that a claim was closed without payment.
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Cancellation or Non-Renewal of Liability Insurance Policies: The mandatory notice period for
cancellation or non-renewal of medical malpractice liability insurance policies is increased from
45 days to 90 days. An insurer must actually deliver or mail to the insured a written notice of
cancellation of a medical malpractice liability insurance policy. For policies the insurer will not
renew, the notice must state that the insurer will not renew the policy upon its expiration date.

Prior Approval of Medical Malpractice Insurance Rates: Medical malpractice rate filings and
form filings are changed from the current "use and file" system to a prior approval system. An
insurer must, prior to issuing a medical malpractice policy, file the policy rate and forms with the
Commissioner. The Commissioner must review the filing, which cannot become effective until
30 days after its filing.

HEALTH CARE LIABILITY REFORM

Statutes of Limitations and Repose: Tolling of the statute of limitations during minority is
eliminated.

The eight-year statute of repose is re-established. Legislative intent and findings regarding the
justification for a statute of repose are provided in response to the Washington Supreme Court's
decision overturning the statute of repose in DeYoung v. Providence Medical Center.

Expert Witnesses: An expert witness in a medical malpractice action must meet the following
qualifications: (1) have expertise in the medical condition at issue in the action; and (2) was
engaged in active practice or teaching in the same or similar area of practice or specialty as the
defendant at the time of the incident, or at the time of retirement for a provider who retired no
more than five years prior to suit. The court may waive these requirements under specified
circumstances.

An expert opinion provided during the course of a medical malpractice action must be
corroborated by admissible evidence, such as treatment or practice protocols or guidelines,
objective academic research, or clinical trials.

The number of expert witnesses allowed in a medical negligence action is limited to two per
party on an issue, except upon a showing of good cause. All parties to a medical malpractice
action must file a pretrial expert report that discloses the identity of all expert witnesses and
states the nature of the testimony the experts will present at trial. Further depositions of the
experts are prohibited. The testimony presented by an expert at trial is limited in nature to the
opinions presented in the pretrial report.

Certificate of Merit: In medical negligence actions involving a claim of a breach of the standard
of care, the plaintiff must file a certificate of merit at the time of commencing the action, or no
later than 45 days after filing the action if the action is filed within 45 days of the running of the
statute of limitations. The certificate of merit must be executed by a qualified expert and state
that there is a reasonable probability that the defendant's conduct did not meet the required
standard of care based on the information known at the time. The court for good cause may grant
up to a 90-day extension for filing the certificate of merit.
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Failure to file a certificate of merit that complies with these requirements results in dismissal of
the case. If a case is dismissed for failure to comply with the certificate of merit requirements,
the filing of the claim may not be used against the health care provider in liability insurance rate
setting, personal credit history, or professional licensing or credentialing.

Offers of Settlement: An offer of settlement provision is created for medical malpractice actions.
In an action where a party made an offer of settlement that is not accepted by the opposing party,
the court may, in its discretion, award prevailing party attorneys' fees. "Prevailing party" means a
party who makes an offer of settlement that is not accepted by the opposing party and who
improves his or her position at trial relative to his or her offer of settlement.

In the case of a defendant, the offer of settlement provision applies only if the defendant
previously made a disclosure to the claimant within seven days of learning that the claimant
suffered an unanticipated outcome. The disclosure must have included: disclosure of the
unanticipated outcome; an apology or expression of sympathy; and assurances that steps would
be taken to prevent similar occurrences in the future.

When determining whether an award of attorneys' fees should be made to a prevailing party, the
court may consider: (1) whether the party who rejected the offer of settlement was substantially
justified in bringing the case to trial; (2) the extent to which additional relevant and material facts
became known after the offer was rejected; (3) whether the offer of settlement was made in good
faith; (4) the closeness of questions of fact and law at issue in the case; (5) whether a party
engaged in conduct that unreasonably delayed the proceedings; (6) whether the circumstances
make an award unjust; and (7) any other factor the court deems appropriate.

Voluntary Arbitration: A new voluntary arbitration system is established for disputes involving
alleged professional negligence in the provision of health care. The voluntary arbitration system
may be used only where all parties have agreed to submit the dispute to voluntary arbitration
once the suit is filed, either through the initial complaint and answer, or after the commencement
of the suit upon stipulation by all parties.

The maximum award an arbitrator can make is limited to $1,000,000 for both economic and
non-economic damages. In addition, the arbitrator may not make an award of damages based on
the "ostensible agency" theory of vicarious liability.

The arbitrator is selected by agreement of the parties and the parties may agree to more than one
arbitrator. If the parties are unable to agree to an arbitrator, the court must select an arbitrator
from names submitted by each side. A dispute submitted to the voluntary arbitration system
must follow specified time periods that will result in the commencement of the arbitration no
later than 10 months after the parties agreed to submit to voluntary arbitration.

The number of experts allowed for each side is generally limited to two experts on the issue of
liability, two experts on the issue of damages, and one rebuttal expert. In addition, the parties are
generally entitled to only limited discovery. Depositions of parties and expert witnesses are
limited to four hours per deposition and the total number of additional depositions of other
witnesses is limited to five per side, for no more than two hours per deposition.
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There is no right to a trial de novo on an appeal of the arbitrator's decision. An appeal is limited
to the bases for appeal provided under the current arbitration statute for vacation of an award
under circumstances where there was corruption or misconduct, or for modification or correction
of an award to correct evident mistakes.

Collateral Sources: The collateral source payment statute is amended to remove the restriction
on presenting evidence of collateral source payments that come from insurance purchased by the
plaintiff. The plaintiff, however, may introduce evidence of amounts paid to secure the right to
the collateral source payments (e.g., premiums), in addition to introducing evidence of an
obligation to repay the collateral source compensation.

MISCELLANEOUS

The Secretary of State is directed to place this act on the ballot in conjunction with Initiative 330
and in conjunction with Initiative 336 at the next regular general election.

Appropriation: None.
Fiscal Note: Not requested.

Effective Date: The bill takes effect if approved by the people.
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HOUSE BILL REPORT
HB 2292

As Reported by House Committee On:
Judiciary
Appropriations

Title: An act relating to improving health care by increasing patient safety, reducing medical
errors, reforming medical malpractice insurance, and resolving medical malpractice claims
fairly without imposing mandatory limits on damage awards or fees.

Brief Description: Addressing health care liability reform.

Sponsors: Representatives Lantz, Cody, Campbell, Kirby, Flannigan, Williams, Linville,
Springer, Clibborn, Wood, Fromhold, Morrell, Hunt, Moeller, Green, Kilmer, Conway,
O'Brien, Sdlls, Kenney, Kessler, Chase, Upthegrove, Ormsby, Lovick, McCoy and Santos.

Brief History:
Committee Activity:
Judiciary: 3/22/05, 3/25/05 [DPS];
Appropriations: 3/29/05, 3/31/05 [DPS(JUDI)].

Brief Summary of Substitute Bill

*  Proposes an alternative measure to both Initiatives 330 and 336 that deals with
changes in health care system practices and discipline, the medical liability
insurance industry, and the health care liability system.

HOUSE COMMITTEE ON JUDICIARY

Majority Report: The substitute bill be substituted therefor and the substitute bill do pass.
Signed by 6 members. Representatives Lantz, Chair; Flannigan, Vice Chair; Williams, Vice
Chair; Kirby, Springer and Wood.

Minority Report: Do not pass. Signed by 3 members. Representatives Priest, Ranking
Minority Member; Rodne, Assistant Ranking Minority Member; and Serben.

Staff: Edie Adams (786-7180).
Background:

The Washington Constitution gives the people the power to legidate through the initiative

process, either by initiative directly to the people or by initiative to the Legislature. Under the

Congtitution, the Legislature may deal with an initiative to the Legislature in one of the
following ways: (1) enact the initiative during the regular session; (2) reject the initiative or
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take no action on it, in which case the measure is submitted to a vote of the people at the next
general election; or (3) reject or take no action on the measure and propose a different measure
dealing with the same subject, in which case both the initiative and the legidlative alternative
are submitted to a vote of the people.

The people have submitted two initiatives to the Legislature, Initiatives 330 and 336, which
both deal broadly with the health care liability system. Initiative 330 proposes changes to the
civil liability system as applied to medical negligence cases. Initiative 336 proposes changes
to the medical malpractice insurance system, the health care system's handling of negligence
and unanticipated outcomes, and some aspects of the health care liability system.

INITIATIVE 330

Limitations on Non-Economic Damages: A $350,000 cap on a claimant's hon-economic
damages award is established, regardless of the number of health care professionals or health
careinstitutions or entitiesinvolved. An additional $350,000 award for non-economic
damagesis allowed against a health care ingtitution that isliable for acts of persons other than
health care professionals, up to a maximum of $700,000 combined for al institutions.

If the limitation on non-economic damages is ruled unconstitutional, it will take effect after a
state constitutional amendment is passed that empowers the Legislature to place limits on
non-economic damages in civil actions or after passage of afederal law allowing such
[imitations.

Attorneys Contingency Fees: An attorney's contingency fee for handling a medical
negligence case is limited to no more than: 40 percent of the first $50,000 recovered; 33.33
percent of the next $50,000; 25 percent of the next $500,000; and 15 percent of any amount in
which the recovery exceeds $600,000. These limits apply to recoveries received in any
manner, including by judgment, settlement, or alternative dispute resolution.

Prior Notice and Mandatory Mediation: A plaintiff in amedical negligence action must
provide a defendant with 90-days prior notice of the intention to file alawsuit. All medical
negligence actions are subject to mandatory mediation without exception, unless the action is
subject to binding arbitration.

Statute of Limitations. A medical negligence action must be commenced within the earlier of
three years from the act or omission, or one year from the time the patient discovered or
reasonably should have discovered that the injury was caused by the act or omission. An
action may be brought after the three-year statute of limitations period only under the
following circumstances:

« forfraud, intentional concealment, or aforeign item left in the body, the patient has
one year from actual discovery;

* if aminor patient's parent or guardian and the defendant colluded in failing to bring
an action, the patient has one year from actual knowledge of the collusion, or one
year from the minor's 18th birthday, whichever islonger;
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»  for aninjured minor under the age of 6, the minor must commence the action within
three years, or prior to the minor's 8th birthday, whichever islonger.

Tolling of the statute of limitations for minority, incompetency, disability, or imprisonment is
eliminated.

Collateral Sources. Evidence of any collateral source payment made or to be made in the
future may be introduced into evidence. The party receiving the collateral payments may
present evidence of amounts paid to secure the right to the compensation. The ability of the
plaintiff to show an obligation to repay the collateral source payment isremoved. Rights of
subrogation or reimbursement from a plaintiff's tort judgment are prohibited unless required
under superseding federa law.

Arbitration Clauses: A binding arbitration clause in a health care services contract must be the
first provision of the contract and must be expressed in language provided in the act. A
disclosure concerning binding arbitration must be provided in bold type immediately
preceding the signature line in the contract. A binding arbitration clause that complies with
these requirements is declared not to be a contract of adhesion, unconscionable or otherwise
improper.

Periodic Payment of Damages. An award of future economic and non-economic damages of
$50,000 or more must be paid by periodic payments at the request of any party. A judgment
debtor who is not adequately insured must post security adequate to satisfy the judgment. The
periodic payment judgment may be modified upon the death of the judgment creditor to
eliminate payments for future medical treatment, care or custody, loss of bodily function, or
pain and suffering. Money damages for loss of future earnings may not be reduced or
terminated upon the judgment creditor's death, but must be paid to persons to whom the
judgment creditor owed a duty of support.

If the debtor has a continuing pattern of failing to make payments, the court must find the
debtor in contempt of court and order the debtor to pay damages suffered as aresult of the
failure to make timely payments, including court costs and attorneys fees.

Ostensible Agency: A hospital isnot vicariously liable for the negligence of a health care
provider who is granted privileges to provide care at the hospital unless the provider isan
agent or employee of the hospital and was acting within the course and scope of the provider's
agency or employment with the hospital. A health care provider is not vicarioudly liable for
the negligence of another provider unless the other provider is an actual agent or employee
acting under the provider's direct supervision and control.

Vulnerable Adults. In civil actions involving abuse, exploitation, or neglect of a vulnerable
adult being cared for in afacility or by a home health, hospice, or home care agency, the
ability of aprevailing plaintiff to recover reasonable attorneys fees and expert costsis
removed.

Joint and Several Liability: Joint and severa liability iseliminated in medical negligence
actions, and each defendant is responsible for only his or her proportionate share of the
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damages, except where the defendants acted in concert or one party acted as the agent or
under the direct supervision and control of another party.

INITIATIVE 336

Mal practice Insurance Rate Notification: The Office of the Insurance Commissioner
(Commissioner) must notify the public of any medical malpractice insurance rate filing where
the rate change is less than 15 percent, and any consumer may request a public hearing on the
rate filing. The Commissioner must order a public hearing on arate filing of 15 percent or
more. Rate filings are not effective until approved by the Commissioner after the public
hearing. If no public hearing was held on the rate filing, the filing is approved 45 days after
public notice.

Supplemental Malpractice Insurance Program: A supplemental malpractice insurance program
is established to provide excess liability coverage to health care facilities and providers who
either self-insure or purchase liability insurance in amounts equal to specified retained limit
requirements. The program will pay claims and related defense costs in excess of the retained
limits up to the policy limits of the program. The program is operated by an appointed board
and is funded by annual premiums and potential capital calls.

Claims Reporting: Insuring entities and self-insurers must report monthly to the
Commissioner any medical malpractice claim that resulted in afinal judgment, settlement, or
disposition with no indemnity payment. Facilities and providers must report the claim if the
insurer does not. Insurers who fail to report are subject to afine of $250 per case up to a
maximum of $10,000. Facilities and providers who fail to report are subject to afine or
disciplinary action by the Department of Health (Department).

The Commissioner must use the data to prepare aggregate statistical summaries and an annual
report summarizing and analyzing the data for trends in the types, frequency, and severity of
claims and the status of the medical malpractice market.

Health Care Provider Discipline: The Department must investigate a health care professional
who has three paid claims within the most recent five-year period where the indemnity
payment for each claim was $50,000 or more.

A person who has committed three incidents of medical malpractice, found through final
court judgments, can't be licensed or continue to be licensed to practice medicine. Mitigating
circumstances may be found where there is a strong potential for rehabilitation or for remedial
education or training that will prevent future harm to the public.

Medical Quality Assurance Commission (MQACQC): The public membership component of the
MQAC isincreased from four to six members, and at |east two of the public members must be
representatives of patient advocacy groups.

Patient Disclosure: A health care provider's failure to disclose the provider's experience with a
treatment at the patient's request is a violation of the duty to secure informed consent.
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Upon written request of a patient or immediate family member of a disabled or deceased
patient, a health care facility or provider must make available for examination and copying any
records made or received by the facility or provider relating to any adverse medical incident.
The identity of a patient and any information protected by privacy restrictions under federal
law may not be disclosed in providing the access. "Adverseincident” means negligence,
intentional misconduct, and any other act or omission that caused or could have caused injury
or death to a patient.

Court Reports of Settlements or Verdicts: The court clerk must report to the Department any
medical malpractice action verdict or settlement that exceeds $100,000.

Expert Limits: In amedical malpractice action, each sideis entitled to only two experts on an
issue except on a showing of necessity. If there are multiple parties on a side who are unable
to agree on the experts, the court may allow additional experts on an issue to be called upon a
showing of necessity.

Attorney Certification and Certificate of Merit: An attorney who files an action,
counterclaim, cross claim, or a defense certifies by his or her signature and filing that, to the
best of the attorney's knowledge and belief formed after reasonable inquiry, it is not frivolous.
A violation is punishable by sanctions, which may include costs and reasonable attorneys' fees
incurred by the other party in response to the frivolous claim, counterclaim, cross claim, or
defense.

Within 120 days after filing suit, an attorney or plaintiff must file a certificate of merit that
states that a qualified expert has been consulted and the expert believes that it is more
probable than not that the claim satisfies abasis for recovery.

Summary of Substitute Bill:

The Legidlature finds that addressing the issues of consumer access to health care and the
increasing costs of medical malpractice insurance requires comprehensive solutions that
encourage patient safety, increase oversight of medical malpractice insurance, and make the
civil justice system more understandable, fair, and efficient. The Legidature finds that neither
Initiative 330 nor Initiative 336 offer the necessary comprehensive solution to these problems.

The Legislature proposes this act as an alternative to both Initiatives 330 and 336. The act
contains a variety of changes designated under the following headings: Patient Safety,
Insurance Industry Reform, and Health Care Liability Reform.

PATIENT SAFETY

Statements of Apology: Inamedical negligence action, a statement of fault, apology, or
sympathy, or a statement of remedial actions that may be taken, is not admissible as evidence
if the statement was conveyed by a health care provider to the injured person or certain family
members more than 20 days before the suit was filed and it relates to the person's discomfort,
pain, or injury.
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Reports of Unprofessional Conduct: A health care professional who makes a good faith
report, files charges, or presents evidence to a disciplining authority against another member
of ahealth profession relating to unprofessional conduct or inability to practice safely dueto a
physical or mental condition isimmunein acivil action for damages resulting from such good
faith activities. A health care professional who prevailsin acivil action on the good faith
defenseis entitled to recover expenses and reasonabl e attorneys feesincurred in establishing
the defense.

Medical Quality Assurance Commission: The public membership component of the MQAC
isincreased from four to six members, and at least two of the public members must be
representatives of patient advocacy groups.

Health Care Provider Discipline: When imposing a sanction, a health profession disciplining
authority may consider prior findings of unprofessional conduct, stipulations to informal
disposition, and the actions of other Washington or out-of-state disciplining authorities.

Any combination of three unrelated orders for the following acts of unprofessional conduct
within a 10-year period results in the permanent revocation of a health care professional’s
license:

» violations of orders or stipulations of the disciplining authority;

» violations of prescribing practices that create a significant risk to the public;

»  certain convictions related to the practice of the profession in question;

»  abuse of apatient or client;

»  sexual contact with a patient or client; or

*  where death, severeinjury, or asignificant risk to the public results from (1)
negligence, incompetence, or malpractice; (2) violation of laws regulating the
profession in question; or (3) current substance abuse.

A one-time finding of specified mitigating circumstances may be issued to excuse aviolation
if thereis either strong potential for rehabilitation or strong potential that remedial education
and training will prevent future harm to the public. A finding of mitigating circumstances may
be issued as many times as the disciplining authority determines that the act at issue involved a
high-risk procedure without any lower-risk alternatives, the patient was aware of the
procedure's risks, and the health care provider took remedial steps prior to the disciplinary
action.

Burden of Proof for License Suspension or Revocation: A new standard of proof of
"substantial and significant evidence" applies to the suspension or revocation of a physician's
license or aphysician's assistant's license. This standard is higher than a preponderance of the
evidence and lower than clear and convincing evidence.

Disclosure of Adverse Events: A medical facility must report the occurrence of an "adverse
event” to the Department within 45 days of its occurrence. A medical facility or health care
worker may report the occurrence of an "incident” to the Department. "Adverse events' are
defined as: unanticipated deaths or major permanent losses of function; patient suicides;

infant abductions or discharges to the wrong family; sexual assault or rape; transfusions with
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major blood incompatibilities; surgery performed on the wrong patient or site; major facility
system malfunctions; or fires affecting patient care or treatment. An"incident" is defined as
an event involving clinical care that could have injured the patient or that resulted in an
unanticipated injury less severe than death or a major permanent loss of function.

Reports of adverse events and incidents must identify the facility, but may not identify any
health care professionals, employees, or patients involved in the event or incident. Medical
facilities must provide written notification to patients who may have been affected by the
adverse event.

The Department is responsible for investigating reports of adverse events and establishing a
system for medical facilities and health care workers to report adverse events and incidents. In
addition, the Department must evaluate the data to identify patterns of adverse events and
incidents and recommend ways to reduce adverse events and incidents and improve health
care practices and procedures.

Coordinated Quality Improvement Programs. The types of programs that may apply to the
Department to become coordinated quality improvement programs are expanded to include
consortiums of health care providers that consist of at least five health care providers.

Prescription Legibility: Prescriptionsfor legend drugs must either be hand-printed,
typewritten, or generated electronically.

Medical Malpractice Premium Assistance: The Department must develop a program to
provide business and occupation tax credits for physicians who serve uninsured, Medicare,
and Medicaid patientsin a private practice or areduced fee access program for the uninsured.

INSURANCE INDUSTRY REFORM

Medical Malpractice Closed Claim Reporting: Self-insurers and insuring entities that write
medical malpractice insurance are required to report any closed claim resulting in a judgment,
settlement, or no payment to the Commissioner within 60 days after the claimis closed. The
reports must contain specified datarelating to: the type of health care provider, specialty, and
facility involved; the dates when the event occurred, the claim was reported to the insurer, and
the suit was filed; the claimant's age and sex; and information about the settlement,
judgement, or other disposition of the claim, including an itemization of damages and
litigation expenses.

If an insuring entity or self-insurer does not report the claim to the Commissioner, the
provider or facility must report the claim to the Commissioner. The Commissioner may
impose afine against insuring entities who fail to report of up to $250 per day up to atotal of
$10,000. The Department may impose a fine against afacility or provider that fails to report
of up to $250 per day up to atotal of $10,000.

A claimant or the claimant's attorney in amedical malpractice action must report to the
Commissioner the amount of court costs, attorneys' fees, or expert witness costs incurred in
the action.
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The Commissioner must use the data to prepare aggregate statistical summaries of closed
clams and an annual report of closed claims and insurer financia reports. The annual report
must include specified information, such as. trendsin frequency and severity of claims; an
itemization of economic and non-economic damages; an itemization of allocated |oss
adjustment expenses; aloss ratio analysis; a profitability analysis for medical malpractice
insurers; a comparison of loss ratios and profitability; and a summary of approved medical
malpractice rate filings for the prior year, including analyzing the trend of losses compared to
prior years.

Any information in aclosed claim report that may result in the identification of a claimant,
provider, health care facility, or self-insurer is exempt from public disclosure.

Underwriting Standards: Medical malpractice insurers must file their underwriting standards
at least 30 days before the standards become effective. The filing must identify and explain:
the class, type, and extent of coverage provided by the insurer; any changes that have occurred
to the underwriting standards; and how underwriting changes are expected to affect future
losses. The information is subject to public disclosure. "Underwrite" is defined as the process
of selecting, rejecting, or pricing arisk.

When an insurer takes an adverse action against an insured, such as cancellation of coverage
or an unfavorable change in coverage, the insurer may consider the following factors only in
combination with other substantive underwriting factors: (1) that an inquiry was made about
the nature or scope of coverage; (2) that a notification was made about a potential claim which
did not result in the filing of a claim; or (3) that a claim was closed without payment.

Cancellation or Non-Renewal of Liability Insurance Policies. The mandatory notice period
for cancellation or non-renewal of medical malpractice liability insurance policiesisincreased
from 45 daysto 90 days. An insurer must actually deliver or mail to the insured awritten
notice of cancellation of amedical malpractice liability insurance policy. For policiesthe
insurer will not renew, the notice must state that the insurer will not renew the policy upon its
expiration date.

Prior Approval of Medical Malpractice Insurance Rates: Medical malpractice rate filings and
form filings are changed from the current "use and file" system to a prior approval system. An
insurer must, prior to issuing amedical malpractice policy, file the policy rate and forms with
the Commissioner. The Commissioner must review the filing, which cannot become effective
until 30 days after itsfiling.

HEALTH CARE LIABILITY REFORM

Statutes of Limitations and Repose: Tolling of the statute of limitations during minority is
eliminated.

The eight-year statute of repose is re-established. Legidlative intent and findings regarding the
justification for a statute of repose are provided in response to the Washington Supreme
Court's decision overturning the statute of repose in DeY oung v. Providence Medical Center.
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Expert Witnesses: An expert witness in a medical malpractice action must meet the following
gualifications: (1) have expertise in the condition at issue in the action; and (2) was engaged
in active practice or teaching in the same or similar area of practice or specialty asthe
defendant at the time of the incident, or at the time of retirement for a provider who retired no
more than five years prior to suit. The court may waive these requirements under specified
circumstances.

An expert opinion provided during the course of amedical malpractice action must be
corroborated by admissible evidence, such as treatment or practice protocols or guidelines,
objective academic research, or clinical trials.

The number of expert witnesses allowed in amedical negligence action islimited to two per
side on an issue, except upon a showing of good cause. If there are multiple parties on aside
and they are unable to agree on the experts, the court may allow additional experts for good
cause. All partiesto amedical malpractice action must file apretrial expert report that
discloses the identity of all expert witnesses and states the nature of the testimony the experts
will present at trial. Further depositions of the experts are prohibited. The testimony
presented by an expert at trial is limited in nature to the opinions presented in the pretrial
report.

Certificate of Merit: In medical negligence actions involving a claim of a breach of the
standard of care, the plaintiff must file a certificate of merit at the time of commencing the
action, or no later than 45 days after filing the action if the action isfiled 45 days prior to the
running of the statute of limitations. The certificate of merit must be executed by a qualified
expert and state that there is a reasonabl e probability that the defendant's conduct did not meet
the required standard of care based on the information known at the time. The court for good
cause may grant up to a 90-day extension for filing the certificate of merit.

Failure to file a certificate of merit that complies with these requirements results in dismissal
of the case. If acaseisdismissed for failure to comply with the certificate of merit
requirements, the filing of the claim may not be used against the health care provider in
liability insurance rate setting, personal credit history, or professional licensing or
credentialing.

Offers of Settlement: An offer of settlement provision is created for medical malpractice
actions. In an action where a party made an offer of settlement that is not accepted by the
opposing party, the court may, in its discretion, award prevailing party attorneys fees.
"Prevailing party” means a party who makes an offer of settlement that is not accepted by the
opposing party and who improves his or her position at trial relative to his or her offer of
settlement.

In the case of adefendant, the offer of settlement provision applies only if the defendant
previously made a disclosure to the claimant within seven days of learning that the claimant
suffered an unanticipated outcome. The disclosure must have included: disclosure of the
unanticipated outcome; an apology or expression of sympathy; and assurances that steps
would be taken to prevent similar occurrences in the future.
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When determining whether an award of attorneys' fees should be made to a prevailing party,
the court may consider: (1) whether the party who rejected the offer of settlement was
substantially justified in bringing the caseto trial; (2) the extent to which additional relevant
and material facts became known after the offer was rejected; (3) whether the offer of
settlement was made in good faith; (4) the closeness of questions of fact and law at issue in the
case; (5) whether a party engaged in conduct that unreasonably delayed the proceedings; (6)
whether the circumstances make an award unjust; and (7) any other factor the court deems

appropriate.

Voluntary Arbitration: A new voluntary arbitration system is established for disputes
involving alleged professional negligence in the provision of health care. The voluntary
arbitration system may be used only where all parties have agreed to submit the dispute to
voluntary arbitration once the suit isfiled, either through the initial complaint and answer, or
after the commencement of the suit upon stipulation by all parties.

The maximum award an arbitrator can make is limited to $1,000,000 for both economic and
non-economic damages. In addition, the arbitrator may not make an award of damages based
on the "ostensible agency" theory of vicarious liability.

The arbitrator is selected by agreement of the parties, and the parties may agree to more than
one arbitrator. If the parties are unable to agree to an arbitrator, the court must select an
arbitrator from names submitted by each side. A dispute submitted to the voluntary arbitration
system must follow specified time periods that will result in the commencement of the
arbitration no later than 10 months after the parties agreed to submit to voluntary arbitration.

The number of experts allowed for each side is generally limited to two experts on the issue of
liability, two experts on the issue of damages, and one rebuttal expert. In addition, the parties
are generally entitled to only limited discovery. Depositions of parties and expert witnesses
are limited to four hours per deposition and the total number of additional depositions of other
witnessesis limited to five per side, for no more than two hours per deposition.

Thereisno right to atrial de novo on an appeal of the arbitrator's decision. An appeal is
limited to the bases for appeal provided under the current arbitration statute for vacation of an
award under circumstances where there was corruption or misconduct, or for modification or
correction of an award to correct evident mistakes.

Collateral Sources: The collateral source payment statute is amended to remove the restriction
on presenting evidence of collateral source payments that come from insurance purchased by
the plaintiff. The plaintiff, however, may introduce evidence of amounts paid to secure the
right to the collateral source payments (e.g., premiums), in addition to introducing evidence of
an obligation to repay the collateral source compensation.

Frivolous Lawsuits: When signing and filing a claim, counterclaim, cross claim, or defense,
an attorney certifies that the claim or defense is not frivolous. An attorney who signsafiling
in violation of this section is subject to sanctions, including an order to pay reasonable
expenses and reasonabl e attorneys' fees incurred by the other party.
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MISCELLANEOUS

The Secretary of State is directed to place this act on the ballot in conjunction with Initiative
330 and in conjunction with Initiative 336 at the next regular general election. A "concise
description” is designated for the ballot title. The concise description states that the alternative
would "improve health care by increasing patient safety, reducing medical errors, reforming
medical malpractice insurance, and resolving malpractice claims fairly."

Substitute Bill Compared to Original Bill:

The original bill did not contain the following provisions. (1) the creation of a new burden of
proof of "substantial and significant evidence" for the suspension or revocation of the license
of aphysician or physician's assistant; (2) the Department of Health program to provide
business and occupation tax credits for physicians serving uninsured, Medicaid, or Medicare
patients; (3) the frivolous lawsuit section subjecting an attorney to sanctions for filing a
frivolous suit; and (4) the designation of a"concise description” of the aternative for the
ballot title.

With respect to statements of apology or fault made by a provider to an injured person, the
original bill allowed a statement of fault to be introduced into evidence under limited
circumstances for impeachment purposes. I1n addition, the original bill allowed the apology or
statement of fault to be made to afamily member of the injured person only if the person was
incompetent.

With respect to closed claim reporting, the substitute bill made the following changes: (1)
extended the dates for commencement of reporting and for the Commissioner to issue the
statistical summaries and annual reports; (2) gave the Commissioner specific rule-making
authority to identify who has the primary obligation to report a claim when more than one
entity is providing coverage and to specify methodology for the reporting; and (3) clarified
when afacility or provider must report a claim when the insuring entity or self-insurer does
not.

With respect to expert witnesses, the substitute bill changed the limitation on the number of
experts to two per side (instead of two per party) and also changed references to "medical” in
the expert qualifications provision to references to "health profession” or "health care.”

In addition, the substitute bill clarified that a disciplining authority's ability to consider prior
findings applies to findings of both in-state and out-of-state disciplining authorities.

Appropriation: None.
Fiscal Note: Reguested on March 25, 2005.
Effective Date of Substitute Bill: The bill takes effect if approved by the people.

Testimony For: Both Initiatives 330 and 336 are flawed, and it is the Legislature's duty to
come up with an alternative that deals with patient safety, insurance reform, and tort reform.
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The insurance market has improved and liability insurance is more affordable and accessible,
but you still need to makes changes to improve the system and help get through the future hard
markets. The aternative focuses on patient safety which provides a very positive focus. The
alternative also has the purpose of avoiding litigation and improving the insurance industry.
The public has been led to believe that rates are tied to an exploding tort system when the
reality isthat the real problem iswith insurance industry cycles.

The insurance reform contained in the alternative isimportant. The data reporting component
will help us evaluate what is happening in the market. Insurance companies should submit
their rates and policies to the Insurance Commissioner before they start using them, and the
90-day cancellation requirement will provide more time for providers to find replacement
policies. The aternative should go farther and also address the issue of capacity by
establishing a supplemental malpractice insurance program similar to what is contained in
Initiative 336.

This aternative will make areal practical improvement to the system and will alow resolution
of disputes with less cost and without abolishing fundamental rights. It represents
reasonableness over extremism, patient safety over special interests, and the best interest of
people over political expediency. Thereisone small concern with eliminating expert
depositions. Depositions are a cost effective way to frame the issues and help cases get
resolved earlier.

(With concerns) It has become clear that the claims made a few years ago that an explosion in
lawsuits and payouts were causing the malpractice premium crisis are just not true. The
number of lawsuits when adjusted for population growth are down 15 percent in the last 10
years. Premiums are also down 7.7 percent, and Washington ranks 35th lowest in terms of
average premiums for physicians. It isimportant to focus on patient safety. Data show that
195,000 people ayear die from medical errors. The cost of thisis more than six times the cost
of the total medical malpractice liability system.

There are many good patient safety measures in the aternative, including adding two
consumer membersto the Medical Quality Assurance Commission. However, we need to
make sure that complaints to that body are thoroughly investigated. In addition, the
aternative is missing the very important piece of public access to thisinformation and
disclosure to individual patients. There should be language in the alternative prohibiting
confidentiality restrictions in settlements, as contained in Initiative 336. It isimportant that
thisinformation be available to patients so they can make informed decisions about the
doctors they chose.

On the insurance side, the aternative is missing the important component of public
participation in insurance rate increases. Surplus lines carriers are concerned about being
included in the closed claim reporting requirement.

The establishment of expert qualifications and limitations on the number of experts and expert
depositions all interfere with the judges ability to effectively manage trials and get to the
truth. These limitations may unnecessarily increase costs and protract litigation. The expert
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qualifications should relate to the issue in the case rather than to the defendant's particular
practice and, as drafted, only alow physicians to be experts. The expert limits should be two
per side rather than allowing the stacking of multiple experts on one side. There are also
concerns with the statute of limitations running on minors.

The voluntary arbitration piece will provide asimpler, quicker, and less expensive way to
handle the majority of disputes. It will benefit doctors, hospitals, and claimants and should
take most of the cases out of the court system. The system should also include a reporting
mechanism for the arbitrator to report attorneys who file frivolous claims and doctors who are
found to have caused significant harm through their negligence.

The Washington Defense Trial Lawyers Association was reported to be involved in crafting or
reviewing this legislation, but this was not the case.

Testimony Against: Many physiciansin this state are either leaving the state, leaving
practice, or significantly limiting their practice. Washington residents are suffering asa
result. Between 2000 and 2004, 14 percent of obstetrician-gynecologists stopped delivering
babies, and 39 percent of family practitioners stopped delivery babies. This represents a
combined 29 percent of physicians who have stopped delivering babies during that four-year
period.

After two years of trying to get meaningful reform adopted by the L egislature and after
significant frustrations, the medical association decided to pursue an initiative. Initiative 330
contains the key features for liability reform contained in the California MICRA law,
including a cap on non-economic damages, sliding scale cap on attorneys fees, elimination of
the collateral source rule, periodic payment of future damages, and joint and several liability
reform.

Optimal reform must contain reasonable reform of the litigation system. The alternative does
not contain meaningful medical litigation reform. It represents a missed opportunity. The
voluntary arbitration provisions does nothing since voluntary arbitration is already a part of
the law. The alternative does not contain a cap on non-economic damages nor a sliding scale
cap on attorneys fees. In addition, it does not contain joint and several liability reform,
elimination of the collateral source rule, or expansion of periodic payment of damages. All of
these features are necessary. The only successful approach is to enact meaningful liability
reform as contained in Initiative 330. A study of the California MICRA law found that law
does not reduce access to the court system as people have claimed.

The insurance industry has concerns with changing from a"use and file" to a prior approval
system. It isimportant for the industry to be able to develop products and introduce themin a
timely fashion in order to create and maintain a competitive marketplace. A prior approval
system is more appropriate for the less sophisticated segment of the insurance market.

Persons Testifying: (In support) Representative Lantz, prime sponsor; Senator Keliser;
Senator Kline; Mike Kreidler, Insurance Commissioner; Bill Daley, Washington Citizens
Action; and Mark Johnson and Ron Ward, Washington State Bar Association.
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(With concerns) Martha Harden Cesar, Superior Court Judges Association; Emilia Sweeney,
Washington Defense Tria Lawyers; Lauri Gearllach, Cheryl Marshall, Candi Taylor, and
Dolores Christiano, Citizens for Better Safer Healthcare; Larry Shannon and Joel
Cunningham, Washington State Trial Lawyers Association; Will Parry, Puget Sound Alliance
for Retired Americans, and Tom Parker, Surplus Line Association.

(Opposed) Cliff Webster, Washington State Medical Association; Randy Revelle, Washington
State Hospital Association; Kris Tefft, Association of Washington Business; and Mel
Sorensen, Property Casualty Insurance Association.

Persons Signed In To Testify But Not Testifying: None.

HOUSE COMMITTEE ON APPROPRIATIONS

Majority Report: The substitute bill by Committee on Judiciary be substituted therefor and
the substitute bill do pass. Signed by 16 members. Representatives Sommers, Chair;
Fromhold, Vice Chair; Cody, Conway, Darneille, Dunshee, Grant, Haigh, Hunter, Kagi,
Kenney, Kessler, Linville, McDermott, Mclntire and Miloscia.

Minority Report: Do not pass. Signed by 12 members. Representatives Alexander, Ranking
Minority Member; Anderson, Assistant Ranking Minority Member; McDonald, Assistant
Ranking Minority Member; Bailey, Buri, Clements, Hinkle, Pearson, Priest, Schual-Berke,
Talcott and Walsh.

Staff: Amy Hanson (786-7118).

Summary of Recommendation of Committee On Appropriations Compared to
Recommendation of Committee On Judiciary:

No new changes were recommended.

Appropriation: None.

Fiscal Note: Available.

Effective Date of Substitute Bill: The bill takes effect if approved by the people.

Testimony For: (With concerns) The good faith effort that has been put into this bill and the
thought process that has occurred on this subject reflects an evolution on the issue of medical
mal practice and medical safety. The fact that thisbill is so heavily reflective of a patient-
centered and a patient safety-centered process really tells us where we need to go in this
debate and discussion. Asfar asthe fiscal issues, what is being encouraged by some of the
policy in this bill iswhat we should be encouraging in our health care system.

Testimony Against: Thereisacrisisin this state and there is a difference in opinion on the
solutions to this problem. This bill isacompromise and it falls short of providing the
necessary reforms that we think will stem the liability reform crisis. In particular, there are
three components that are missing: diding scale cap on attorney fees; a cap on non-economic
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damages; and elimination of joint and severable liability. These are proven reforms that have
been seen in other states such as Californiaand Texas. We urge the Legislature to put the two
initiatives, and just those two initiatives, before the voters in November.

Persons Testifying: (With concerns) Larry Shannon, Washington State Trial Lawyers
Association.

(Opposed) Dana Childers, Liability Reform Coalition.
Persons Signed In To Testify But Not Testifying: None.
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Exhibit 3

House Testimony/Attendance Roster - HB 2292 and SB 6087, March 22, 2005
Public Hearing (House archive file)
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Exhibit 4

Letters of Testimony on HB 2292/SB 6087; March 22, 2005
Public Hearing (House archive file)
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Exhibit 5

Senate Testimony/Attendance Roster — SHB 2292, April 12, 2005 Public Hearing
(Senate archive file)
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Exhibit 6

Letters of Testimony from Attendees on SHB 2292
(Senate archive file)

Appendix 64




Appendix 65



Appendix 66



Appendix 67



Appendix 68



Appendix 69



Appendix 70



Appendix 71



Appendix 72



Appendix 73



Appendix 74



Exhibit 7

General Election Results, Initiatives 330 & 336 (Nov. 2005,
Washington Secretary of State)
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Exhibit 8

House Bill Report, SHB 2292, 59th Leg., Reg. Sess. (Wash. 2006)
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Exhibit 9

Senate Bill Report, 2SB 6087, 59th Leg., Reg. Sess. (Wash. 2006)
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Exhibit 10

Senate Testimony/Attendance Roster — 2SHB 2292, February 20, 2006 Public
Hearing
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Exhibit 11

Written Testimony in Support of SHB 2292, Randy Revelle
(Feb. 20, 2006)
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Exhibit 12

Senate Committee Services, Chart of Constituent Positions Regarding SHB
2292, (Feb. 20, 2006)
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Exhibit 13

Final Bill Report on 2SHB 2292, 59th Leg., Reg.
Sess. (Wash. 2006)
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FINAL BILL REPORT
2SHB 2292

C 8L 06
Synopsis as Enacted

Brief Description: Addressing health care liability reform.

Sponsors: By House Committee on Judiciary (originally sponsored by Representatives Lantz,
Cody, Campbell, Kirby, Flannigan, Williams, Linville, Springer, Clibborn, Wood, Fromhold,
Morrell, Hunt, Moeller, Green, Kilmer, Conway, O'Brien, Sells, Kenney, Kessler, Chase,
Upthegrove, Ormsby, Lovick, McCoy and Santos).

House Committee on Judiciary
Senate Committee on Health & Long-Term Care
Background:

The Legislature has considered a number of legislative proposals relating to medical

mal practice over the past several years. These proposals have included awide variety of
issues that fall into three main areas designated as "patient safety,” "insurance industry
reform," and "civil liability reform."

PATIENT SAFETY

Statements of Apology. Under both a statute and a court rule, evidence of furnishing or
offering to pay medical expenses needed as the result of an injury is not admissible in acivil
action to prove liability for theinjury. In addition, acourt rule provides that evidence of
offers of compromise are not admissible to prove liability for aclam. Evidence of conduct or
statements made in compromise negotiations are likewise not admissible.

In 2002, the Legidature passed legidlation that provides that an expression of sympathy
relating to the pain, suffering, or death of an injured person isinadmissiblein acivil trial. A
statement of fault, however, is not made inadmissible under this provision.

Reports of Unprofessional Conduct. The Uniform Disciplinary Act (UDA) givesimmunity to
any person who, in good faith, either submits awritten complaint to a disciplining authority
charging a health care professional with unprofessional conduct or reports information to a
disciplining authority indicating that a provider may not be able to practice his or her
profession with reasonable skill and safety because of amental or physical condition.

Another provision of law givesimmunity specifically to physicians, dentists, and pharmacists
who in good faith file charges or present evidence of incompetency or gross misconduct
against another member of their profession before the Medical Quality Assurance
Commission, the Dental Quality Assurance Commission, or the Board of Pharmacy.

Medical Quality Assurance Commission Membership (MQAC). The MQAC isresponsible
for the regulation of physicians and physician assistants. This constitutes approximately
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23,000 credentialed health care professionals. The MQAC has 19 members consisting of 13
licensed physicians, two physician assistants, and four members of the public.

Health Care Provider Discipline. The UDA governs disciplinary actions for all 57 categories
of credentialed health care providers. The UDA defines acts of unprofessional conduct,
establishes sanctions for such acts, and provides general procedures for addressing complaints
and taking disciplinary actions against a credentialed health care provider. Responsibilitiesin
the disciplinary process are divided between the Secretary of Health and the 16 health
profession boards and commissions according to the health care provider's profession and the
relevant step in the disciplinary process.

Upon afinding of an act of unprofessional conduct, the Secretary or the board or commission
decides which sanctions should be ordered. These sanctionsinclude: revocation of alicense,
suspension of alicense, restriction of the practice, mandatory remedial education or treatment,
monitoring of the practice, censure or reprimand, conditions of probation, payment of afine,
denial of alicense request, corrective action, refund of billings, and surrender of the license.

Disclosure of Adverse Events. A hospital isrequired to inform the Department of Health
(DOH) when certain events occur in its facility. These eventsinclude: unanticipated deaths
or magjor permanent losses of function; patient suicides; infant abductions or dischargesto the
wrong family; sexual assault or rape; transfusions with major blood incompatibilities; surgery
performed on the wrong patient or site; major facility system malfunctions; or fires affecting
patient care or treatment. A hospital must report this information within two business days of
learning of the event.

Coordinated Quality Improvement Programs. Hospitals are required to maintain quality
improvement programs to improve the quality of health care services and prevent medical
malpractice. Quality improvement programs review medical staff privileges and employee
competency, collect information related to negative health care outcomes, and conduct safety
improvement activities. Medical facilities other than hospitals, and health care provider
groups consisting of five or more providers, also may maintain quality improvement programs
approved by the DOH.

INSURANCE INDUSTRY REFORM

Medical Malpractice Closed Claim Reporting. The Insurance Commissioner (Commissioner)
isresponsible for the licensing and regulation of insurance companies doing businessin this
state. Thisincludesinsurers offering coverage for medical malpractice. Thereis no statutory
requirement for insurers to report to the Commissioner information about medical mal practice
claims, judgments, or settlements.

Underwriting Standards. Underwriting standards are used by insurers to evaluate and classify
risks, assign rates and rate plans, and determine eligibility for coverage or coverage
limitations. Insurers, including medical malpractice insurers, are not required to file their
underwriting standards with the Commissioner nor to notify an insured of the significant risk
factorsthat lead to an underwriting action.
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Cancellation or Non-Renewal of Liability Insurance Policies. With certain exceptions, state
insurance law requires insurance policies to be renewable. An insurer isexempt from this
requirement if the insurer provides the insured with a cancellation notice that is delivered or
mailed to the insured no fewer than 45 days before the effective date of the cancellation.
Shorter notice periods apply for cancellation based on nonpayment of premiums (10 days) and
for cancellation of fire insurance policies under certain circumstances (five days). The written
notice must state the actual reason for cancellation of the insurance policy.

Prior Approval of Medical Malpractice Insurance Rates. The forms and rates of medical

mal practice polices are "use and file." After issuing any policy, an insurer must file the forms
and rates with the Commissioner within 30 days. Rates and forms are subject to public
disclosure when the filing becomes effective. Actuarial formulas, statistics, and assumptions
submitted in support of the filing are not subject to public disclosure.

HEALTH CARE LIABILITY REFORM

Statutes of Limitations and Repose. A medical malpractice action must be brought within
time limits specified in statute, called the statute of limitations. Generally, amedical

mal practice action must be brought within three years of the act or omission or within one
year of when the claimant discovered or reasonably should have discovered that the injury
was caused by the act or omission, whichever period is longer.

The statute of limitationsis tolled during minority. This meansthat the three-year period does
not begin to run until the minor reaches the age of 18. Aninjured minor will therefore always
have until at least the age of 21 to bring a medical malpractice action.

The statute al so provides that a medical malpractice action may never be commenced more
than eight years after the act or omission. This eight-year outside time limit for bringing an
action is called a "statute of repose.” In 1998 the Washington Supreme Court held the eight-
year statute of repose unconstitutional on equal protection grounds.

Certificate of Merit. A lawsuit is commenced either by filing a complaint or by service of
summons and a copy of the complaint on the defendant. The complaint isthe plaintiff's
statement of his or her claim against the defendant. The plaintiff is generally not required to
plead detailed facts in the complaint; rather, the complaint may contain a short and plain
statement that sets forth the basic nature of the claim and shows that the plaintiff is entitled to
relief.

There is no requirement that a plaintiff instituting a civil action file an affidavit or other
document stating that the action has merit. However, a court rule requires that the pleadingsin a
case be made in good faith. An attorney or party signing the pleading certifies that he or she
has objectively reasonable grounds for asserting the facts and law. The court may assess
attorneys fees and costs against a party if the court finds that the pleading was made in bad
faith or to harass or cause unnecessary delay or needless expense.

Voluntary Arbitration. Parties to adispute may voluntarily agree in writing to enter into
binding arbitration to resolve the dispute. A procedural framework for conducting the

House Bill Report -3- 2SHB 2292

Appendix 117




arbitration proceeding is provided in statute, including provisions relating to appointment of an
arbitrator, attorney representation, witnesses, depositions, and awards. The arbitrator's
decisionisfinal and binding on the parties, and there is no right of appeal. A court's review of
an arbitration decision is limited to correction of an award or vacation of an award under
limited circumstances.

Pre-Suit Notice and Mandatory Mediation. Generally, a plaintiff does not have to provide a
defendant with prior notice of hisor her intent to institute a civil suit. In suits against the state
or aloca government, however, a plaintiff must first file a claim with the governmental entity
that provides notice of specified information relating to the claim. The plaintiff may not file
suit until 60 days after the claim is filed with the governmental entity.

Medical malpractice claims are subject to mandatory mediation in accordance with court rules
adopted by the Washington Supreme Court. The court rule provides deadlines for
commencing mediation proceedings, the process for appointing a mediator, and the procedure
for conducting mediation proceedings. The rule alows mandatory mediation to be waived
upon petition of any party that mediation is not appropriate.

Collateral Sources. In the context of tort actions, "collateral sources" are sources of payments
or benefits available to the injured person that are totally independent of the tortfeasor.
Examples of collateral sources are health insurance coverage, disability insurance, or sick
leave. Under the common law "collateral sourcerule," adefendant is barred from introducing
evidence that the plaintiff has received collateral source compensation for the injury.

The traditional collateral source rule has been modified in medical malpractice actions. Ina
medical malpractice action, any party may introduce evidence that the plaintiff has received
compensation for the injury from collateral sources, except those purchased with the plaintiff's
assets (e.g., insurance plan payments). The plaintiff may present evidence of an obligation to
repay the collateral source compensation.

Frivolous Lawsuits. Under both statute and court rule, the court may sanction a party or
attorney for bringing afrivolous suit or asserting a frivolous claim or defense. Under the
statute, which appliesto al civil actions, if the court finds that the action, or any claim or
defense asserted in the action, was frivolous and advanced without reasonable cause, the court
may require the non-prevailing party to pay the prevailing party reasonable expenses and
attorneys feesincurred in defending the claim or defense.

Summary:

The Legidlature finds that addressing the issues of consumer access to health care and the
increasing costs of medical malpractice insurance requires comprehensive solutions that
encourage patient safety, increase oversight of medical malpractice insurance, and make the
civil justice system more understandable, fair, and efficient.

PATIENT SAFETY
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Statements of Apology. Inamedical negligence action, a statement of fault, apology, or
sympathy, or a statement of remedial actions that may be taken, is not admissible as evidence
inacivil action if the statement was conveyed by a health care provider to the injured person
or certain family members within 30 days of the act or omission, or the discovery of the act or
omission, that isthe basis for the claim.

Reports of Unprofessional Conduct. The statute granting immunity to a physician, dentist, or
pharmacist who files charges or presents evidence about the incompetence or misconduct of
another physician, dentist, or pharmacist is expanded to apply to any health care professional
subject to the Uniform Disciplinary Act and to apply to reports or evidence relating to
unprofessional conduct or the inability to practice with reasonable skill and safety because of a
physical or mental condition. A health care professional who prevailsin acivil action on the
good faith defense provided in thisimmunity statute is entitled to recover expenses and
reasonabl e attorneys feesincurred in establishing the defense.

Medical Quality Assurance Commission (MQAC). The public membership component of the
MQAC isincreased from four to six members, and at least two of the public members must
not be representatives of the health care industry.

Health Care Provider Discipline. When imposing a sanction against a health care provider, a
health profession disciplining authority may consider prior findings of unprofessional
conduct, stipulations to informal disposition, and the actions of other Washington or out-of-
state disciplining authorities.

Disclosure of Adverse Events. A medical facility must notify the Department of Health
(DOH) within 48 hours of confirmation that an adverse event has occurred. The medical
facility must submit a subsequent report of the adverse event to the DOH within 45 days. The
report must include aroot cause analysis of the adverse event and a corrective action plan, or
an explanation of the reasons for not taking corrective action. Facilities and health care
workers may report the occurrence of "incidents." "Adverse event” is defined asthe list of
serious reportable events adopted by the National Quality Forum in 2002. "Incident” is
defined as an event involving clinical care that could have injured the patient or that resulted
in an unanticipated injury that does not rise to the level of an adverse event.

The DOH must contract with an independent entity to develop a secure internet-based system
for the reporting of adverse events and incidents. The independent entity is responsible for
receiving and analyzing the notifications and reports and devel oping recommendations for
changes in health care practices for the purpose of reducing the number and severity of
adverse events. The independent entity must report to the Legislature and the Governor on an
annual basis regarding the number of adverse events and incidents reported and the
information derived from the reports.

Coordinated Quality Improvement Programs. The types of programs that may apply to the
DOH to become coordinated quality improvement programs are expanded to include
consortiums of health care providers that consist of at least five health care providers.
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Prescription Legibility. Prescriptions for legend drugs must either be hand-printed,
typewritten, or generated electronically.

INSURANCE INDUSTRY REFORM

Medical Malpractice Closed Claim Reporting. Self-insurers and insuring entities that write
medical malpractice insurance are required to report medical malpractice closed claims that
are closed after January 1, 2008, to the Office of the Insurance Commissioner
(Commissioner). Closed claims reports must be filed annually by March 1, and must include
datafor closed claimsfor the preceding year. The reports must contain specified data relating
to: the type of health care provider, specialty, and facility involved; the reason for the claim
and the severity of the injury; the dates when the event occurred, the claim was reported to the
insurer, and the suit was filed; the injured person's age and sex; and information about the
settlement, judgment, or other disposition of the claim, including an itemization of damages
and litigation expenses.

If aclaim isnot covered by an insuring entity or self-insurer, the provider or facility must
report the claim to the Commissioner after afinal disposition of the claim. The Commissioner
may impose afine of up to $250 per day against an insuring entity that fails to make the
required report. The DOH may require afacility or provider to take corrective action to
comply with the reporting requirements.

A claimant or the claimant's attorney in a medical malpractice action that resultsin afina
judgment, settlement, or disposition, must report to the Commissioner certain data, including
the date and location of the incident, the injured person's age and sex, and information about
the amount of judgment or settlement, court costs, attorneys fees, or expert witness costs
incurred in the action.

The Commissioner must use the data to prepare aggregate statistical summaries of closed
claims and an annual report of closed claims and insurer financial reports. The annual report
must include specified information, such as: trends in frequency and severity of claims; types
of claims paid; a comparison of economic and non-economic damages; a distribution of
allocated loss adjustment expenses; alossratio analysis for medical malpractice insurance; a
profitability analysis for medical malpractice insurers; a comparison of loss ratios and
profitability; and a summary of approved medical malpractice rate filings for the prior year,
including analyzing the trend of losses compared to prior years.

Any information in a closed claim report that may result in the identification of a claimant,
provider, health care facility, or self-insurer is exempt from public disclosure.

Underwriting Standards. During the underwriting process, an insurer may consider the
following factors only in combination with other substantive underwriting factors: (1) that an
inquiry was made about the nature or scope of coverage; (2) that a notification was made
about a potential claim that did not result in the filing of a claim; or (3) that a claim was closed
without payment. |f an underwriting activity resultsin a higher premium or reduced
coverage, the insurer must provide written notice to the insured describing the significant risk
factorsthat led to the underwriting action.
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Cancellation or Non-Renewal of Liability Insurance Policies. The mandatory notice period
for cancellation or non-renewal of medical malpractice liability insurance policiesisincreased
from 45 daysto 90 days. Aninsurer must actually deliver or mail to the insured a written
notice of the cancellation or non-renewal of the policy, which must include the actual reason
for the cancellation or non-renewal and the significant risk factors that led to the action. For
policies the insurer will not renew, the notice must state that the insurer will not renew the
policy upon its expiration date.

Prior Approval of Medical Malpractice Insurance Rates. Medical malpractice rate filings and
form filings are changed from the current "use and file" system to a prior approval system. An
insurer must, prior to issuing amedical malpractice policy, file the policy rate and forms with
the Commissioner. The Commissioner must review the filing, which cannot become effective
until 30 days after itsfiling.

HEALTH CARE LIABILITY REFORM

Statutes of Limitations and Repose. Tolling of the statute of limitations during minority is
eliminated.

The eight-year statute of repose is re-established. Legidlative intent and findings regarding the
justification for a statute of repose are provided in response to the Washington Supreme
Court's decision overturning the statute of repose.

Certificate of Merit. In medical negligence actionsinvolving a claim of abreach of the
standard of care, the plaintiff must file a certificate of merit at the time of commencing the
action, or no later than 45 days after filing the action if the action isfiled 45 days prior to the
running of the statute of limitations. The certificate of merit must be executed by a qualified
expert and state that there is a reasonabl e probability that the defendant's conduct did not meet
the required standard of care based on the information known at the time. The court for good
cause may grant up to a 90-day extension for filing the certificate of merit.

Failure to file a certificate of merit that complies with these requirements results in dismissal
of the case. If acaseisdismissed for failure to comply with the certificate of merit
requirements, the filing of the claim may not be used against the health care provider in
liability insurance rate setting, personal credit history, or professional licensing or
credentialing.

Voluntary Arbitration. A new voluntary arbitration system is established for disputes
involving alleged professional negligence in the provision of health care. The voluntary
arbitration system may be used only where all parties have agreed to submit the dispute to
voluntary arbitration once the suit isfiled, either through the initial complaint and answer, or
after the commencement of the suit upon stipulation by all parties.

The maximum award an arbitrator may makeis limited to $1 million for both economic and
non-economic damages. In addition, the arbitrator may not make an award of damages based
on the "ostensible agency" theory of vicarious liability.
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The arbitrator is selected by agreement of the parties, and the parties may agree to more than
one arbitrator. If the parties are unable to agree to an arbitrator, the court must select an
arbitrator from names submitted by each side. A dispute submitted to the voluntary arbitration
system must follow specified time periods that will result in the commencement of the
arbitration no later than 12 months after the parties agreed to submit to voluntary arbitration.

The number of experts allowed for each side is generally limited to two experts on the issue of
liability, two experts on the issue of damages, and one rebuttal expert. In addition, the parties
are generally entitled to only limited discovery. Depositions of parties and expert witnesses
are limited to four hours per deposition and the total number of additional depositions of other
witnessesis limited to five per side, for no more than two hours per deposition.

Thereisno right to atrial de novo on an appeal of the arbitrator's decision. An appeal is
limited to the bases for appeal provided under the current arbitration statute for vacation of an
award under circumstances where there was corruption or misconduct, or for modification or
correction of an award to correct evident mistakes.

Pre-Suit Notice and Mandatory Mediation. A medical malpractice action may not be
commenced unless the plaintiff has provided the defendant with 90 days prior notice of the
intention to fileasuit. The 90-day notice requirement does not apply if the defendant's name
isunknown at the time of filing the complaint.

The mandatory mediation statute is amended to require mandatory mediation of medical

mal practice claims unless the claim is subject to either mandatory or voluntary arbitration.
Implementation of the mediation requirement contemplates the adoption of arule by the
Supreme Court establishing a procedure for the partiesto certify the manner of mediation used
by the parties.

Collateral Sources. The collateral source payment statute is amended to remove the restriction
on presenting evidence of collateral source payments that come from insurance purchased by
the plaintiff. The plaintiff, however, may introduce evidence of amounts paid to secure the
right to the collateral source payments (e.g., premiums), in addition to introducing evidence of
an obligation to repay the collateral source compensation.

Frivolous L awsuits. An attorney in amedical malpractice action, by signing and filing a
claim, counterclaim, cross claim, or defense, certifies that the claim or defense is not
frivolous. An attorney who signsafiling in violation of this section is subject to sanctions,
including an order to pay reasonable expenses and reasonabl e attorneys feesincurred by the
other party.

Votes on Final Passage:

House 54 43
Senate 48 0  (Senate amended)
House 82 15 (House concurred)

Effective: June 7, 2006
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July 1, 2006 (Sections 112 and 210)

House Bill Report -9- 2SHB 2292

Appendix 123




ATTORNEY GENERAL'S OFFICE, TORTS DIVISION
May 05, 2023 - 4:30 PM

Transmittal Information

Filed with Court: Supreme Court
Appellate Court Case Number: 101,300-1
Appellate Court Case Title: Bette Bennett v. United States

The following documents have been uploaded:

1013001_Briefs_20230505162820SC629551_6438.pdf

This File Contains:

Briefs - Amicus Curiae

The Original File Name was Amicus_FINAL.pdf
1013001_Motion_20230505162820SC629551 0246.pdf

This File Contains:

Motion 1 - Other

The Original File Name was Mot_LeaveAmicus_FINAL.pdf

A copy of the uploaded files will be sent to:

Christine.Stanley@ppgnhaik.org
dbailey@baileyonsager.com
kristen.vogel@usdoj.gov
miller@carneylaw.com
prevost@carneylaw.com
teal.miller@usdoj.gov

Comments:

Sender Name: Beverly Cox - Email: beverly.cox@atg.wa.gov
Filing on Behalf of: Sara Avet Cassidey - Email: sara.cassidey@atg.wa.gov (Alternate Email:
TORTTAP@atg.wa.gov)

Address:

PO Box 40126

Olympia, WA, 98504-0126
Phone: (360) 586-6300

Note: The Filing Id is 20230505162820SC629551



	I. Identity and Interest of Amicus Curiae
	II. Legislative History Background of RCW 4.16.350
	A. Original Enactment of and Amendments to RCW 4.16.350
	B. Invalidation of Statute of Repose in RCW 4.16.350(3) in DeYoung v. Providence Medical Center
	C. Reenactment of RCW 4.16.350(3) after Invalidation

	III. Argument
	A. RCW 4.16.350(3) Does Not Violate the Right of Access to Courts (Answer to Question 2)
	B. RCW 4.16.350(3) Does Not Violate the Privileges and Immunities Clause in Article I, Section 12 (Answer to Question 1)

	IV. Conclusion
	Complete_Appendices.pdf
	App_TOC.pdf
	Appendices.pdf
	1_Bill_Analysis_HB2292_SB6087_HearingDate_3'22'05
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Blank Page

	2_House_Bill_Report_summarizing_hearing_testimony
	Blank Page

	3_House_testimony_roster_3'22'05
	Blank Page

	4_House_3'22'05_written_testimony
	3_House_3'22'05_WSTLA_testimony
	4_House_3'25'22_testimony
	7_House_AWHP_testimony
	Blank Page

	5_Senate_Testimony_roster_4'12'05
	Blank Page

	6_Senate_written_testimony_4'12'05
	16_Senate_AWHP_testimony_3'22'05
	Blank Page

	7_2005_General_Election_results
	Blank Page

	8_House_SHB_Bill_Report_1'13'06
	Blank Page

	9_Senate_Bill_Report_2'22'06
	Blank Page

	10_Senate_testimony_roster_2'20'06
	Blank Page

	11_Senate_written_testimony_2'20'06_WSHA
	Blank Page

	12_Senate_Chart_with_agmt_SCS_2'20'06
	Blank Page

	13_Final_bill_report_as_enacted
	Blank Page


	Blank Page




