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ISSUES PRESENTED 

1. Did the trial court lack jurisdiction because plaintiffs failed to exhaust 
their administrative remedies?   

 
2. Did plaintiffs fail to state a claim that the CON law, as applied, violates 

the law-of-the-land clause, N.C. Const. art. I, § 19? 
 
3. Did plaintiffs fail to state a claim that the CON law, as applied, violates 

the exclusive-emoluments and anti-monopoly clauses, N.C. Const. art. 
I, §§ 32, 34?  

 
INTRODUCTION 

 Healthcare is one of the most complex, heavily regulated, and 

politically contested markets in the economy.  Whether the healthcare 

system appropriately balances costs, quality, and access—among many other 

factors—is a notoriously challenging and critically important policy debate. 

The legal question here, however, is not whether the State’s certificate-of-

need law is the best healthcare policy.  The question is whether the law 

passes the deferential review that this Court applies to economic laws.  It 

does.   

 North Carolinians have debated the CON law for decades.  First passed 

in 1978, the CON law was the product of extensive legislative deliberation 

over how to stop spiraling healthcare costs and how to improve access to 

healthcare services.  Now as then, these concerns remain particularly acute 
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for individuals living in the State’s rural communities.  The General 

Assembly has since repeatedly amended the CON law in light of ongoing 

study and analysis.  Just last year, for example, the General Assembly made 

extensive changes to the law, loosening many of its restrictions and 

exempting certain activities from CON review.    

As with all policy debates, some would go further, arguing that the 

CON law should be repealed in its entirety.  They contend that by requiring 

providers to get state approval before offering certain new health services, 

CON laws impose unnecessary barriers to entry, limit consumer choice, raise 

costs, and harm competition.  In keeping with these objections, legislation 

that would repeal the CON law has been introduced in the General Assembly 

at least six times in the last six years.  To date, however, this repeal 

legislation has not garnered enough support to pass.  Plaintiffs here ask the 

Court to stop this democratic debate about a disputed matter of economics 

and declare them the winners.  But this Court’s precedents on judicial review 

of economic regulations provide the Court with a far more modest role:  to 

determine whether the CON law is reasonable.  As shown by the General 

Assembly’s findings in the text of the CON law itself, the CON law easily 

passes this deferential review. 
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In addition, plaintiffs ask this Court to weigh in on their constitutional 

challenges even though they did not first exhaust their administrative 

remedies.  Plaintiffs sidestepped an entire administrative process that could 

provide them with the relief they seek.  That plaintiffs did not exhaust 

administrative remedies before filing suit in superior court is another 

independent reason that their claims here fail.       

 Defendants respectfully request that this Court affirm the judgment of 

the Court of Appeals.  

STATEMENT OF THE CASE 

In April 2020, Dr. Jay Singleton and his eye clinic, Singleton Vision 

Center, filed this lawsuit.  (R pp 4-35)  Plaintiffs alleged that the CON law, as 

applied to them, violates three provisions of the state constitution:  the law-

of-the-land clause, N.C. Const. art. I, § 19; the exclusive-emoluments clause, 

id. art. I, § 32; and the anti-monopoly clause, id. art. I, § 34.  (R pp 31-34)  

They sought an injunction preventing defendants from enforcing the CON 

law against them; a declaration that the CON law is unconstitutional, as 

applied; and nominal damages.  (R p 34) 

Defendants moved to dismiss under Rule 12(b)(1) for lack of subject-

matter jurisdiction and under Rule 12(b)(6) for failure to state a claim.  (R pp 
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51-56)  The trial court denied defendants’ motion under Rule 12(b)(1) but 

granted the motion under Rule 12(b)(6).  (R pp 58-59)  

 Plaintiffs appealed.  (R pp 60-62)  The Court of Appeals unanimously 

affirmed the dismissal of the complaint.  Singleton v. N.C. Dep’t of Health & 

Hum. Servs., 284 N.C. App. 104, 874 S.E.2d 669 (2022).  Plaintiffs then 

petitioned for discretionary review, which this Court allowed. 

STATEMENT OF THE FACTS 

A. The General Assembly passes the CON law to protect public 
health.  

 
 For decades, our State’s CON law has regulated the cost, quality, and 

distribution of healthcare services in North Carolina. 

By the mid-1960s, healthcare costs were increasing rapidly, straining 

government budgets.  Kenneth R. Wing & Burton Craige, Health Care 

Regulation:  Dilemma of a Partially Developed Public Policy, 57 N.C. L. Rev. 

1165, 1165-66 nn.4-5, 1175-76 (1979).  And healthcare services were unevenly 

distributed, with some areas oversupplied and others facing shortages.  

James B. Simpson, Full Circle:  The Return of Certificate of Need Regulation of 

Health Facilities to State Control, 19 Ind. L. Rev. 1025, 1028, 1030-31 & n.25 

(1986). 
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 To address these and other problems, state legislatures across the 

country passed CON laws.  Although these laws varied by state, they shared 

a key feature.  The laws required providers to obtain a “certificate of need” 

from the state before they could offer certain types of new health services.  

Id. at 1028-29.  Under these laws, a certificate of need would issue only when 

the public had an actual need for the proposed service.  Id.  By regulating 

entry into certain healthcare markets, CON laws sought to control costs, 

increase quality, and ensure a fair and equitable distribution of health 

services.  Id. at 1028-32. 

 In 1971, our State’s General Assembly passed a CON law.  See Act of 

July 21, 1971, ch. 1164, § 1, 1971 N.C. Sess. Laws 1715, 1715-17.  The law spanned 

all of three pages.  Its stated aim was to encourage the “orderly development” 

and to avoid the “unnecessary duplication” of medical facilities.  Id. at 1715.  

The law sought to achieve this goal by requiring a CON before certain 

medical facilities were built or expanded.  Id.    

 Two years later, this Court struck down the law under our state 

constitution.  In re Certificate of Need for Aston Park Hosp., Inc., 282 N.C. 

542, 193 S.E.2d 729 (1973).  In Aston Park, an Asheville hospital was denied a 

CON to replace its existing 50-bed facility with a new 200-bed facility.  Id. at 
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542-43, 193 S.E.2d at 730.  The agency that administered the CON program 

denied the CON on the ground that the additional hospital beds “would be 

an unnecessary and weakening duplication of services.”  Id. at 543, 193 S.E.2d 

at 730.  “[T]he additional bed capacity to be provided by Aston Park’s 

proposed construction,” the agency explained, “would result in the city’s 

having a hospital bed capacity in excess of that which the [agency] 

concluded is needed.”  Id. at 543, 193 S.E.2d at 731. 

The hospital challenged the CON law under various provisions of our 

state constitution.  This Court first held that the law violated the law-of-the-

land clause.  Id. at 551, 193 S.E.2d at 735.  The Court asked whether the law 

had a “reasonable relation” to “the promotion of the public health.”  Id.  The 

Court held that it did not.  Specifically, the Court found it “a matter of 

common knowledge that in many communities hospital costs have spiralled 

[sic] upward in recent years while patients desiring hospitalization have been 

unable to find promptly a vacant hospital room.”  Id. at 549, 193 S.E.2d at 734.  

Although the Court acknowledged that “in many respects a hospital is not 

comparable to an ordinary business establishment,” the Court knew “of no 

reason to doubt [a hospital’s] similarity thereto in its response to the spur of 

competition.”  Id.  The Court stated that healthcare providers, like other 
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“ordinary businesses,” would have an “incentive to lower prices, better 

service, and more efficient management” in the face of competition—and the 

record showed “no reason to suppose” otherwise.  Id.  Thus, the Court held 

that it was unreasonable to deny a hospital the right to expand its services 

“merely because [doing so would] endanger[ ] the ability of other, 

established hospitals to keep all their beds occupied.”  Id.   

The Court then addressed the hospital’s claims under the exclusive-

emoluments and anti-monopoly clauses.  The Court’s analysis of these two 

claims was one sentence:  The “requirement [of the CON law] establishes a 

monopoly in the existing hospitals contrary to the provisions of article I, 

section 34 of the Constitution of North Carolina and is a grant to them of 

exclusive privileges forbidden by article I, section 32.”  Id. at 551, 193 S.E.2d at 

736.      

Less than a decade after Aston Park, the General Assembly passed a 

new CON law.  The General Assembly enacted this new legislation after 

extensive study and deliberation.  In 1977, the General Assembly established 

the Legislative Commission on Medical Cost Containment.  Act of July 1, 

1977, ch. 968, §§ 1-7, 1977 N.C. Sess. Laws. 1291-93.  The legislature charged 

the Commission with studying “the present health care system in North 
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Carolina and the cost trends associated with that system.”  Id. at 1292.  The 

legislature instructed the Commission to hold hearings and make 

recommendations on how to contain medical costs.  Id.   

The Commission carried out the General Assembly’s charge, releasing 

a report with various policy recommendations.  Legislative Comm’n on Med. 

Cost Containment, Interim Report to the 1977 General Assembly of North 

Carolina, Second Session 1978 (1978), https://bit.ly/3FQsgzG.  The 

Commission based its findings and recommendations on evidence and 

testimony from 65 witnesses.  Id. at 2. 

One of the Commission’s central findings was that—contrary to this 

Court’s assumption in Aston Park—healthcare markets do not operate under 

conditions of perfect competition.  Unlike “ordinary businesses,” the 

Commission stressed, “the economic structure of the health care industry . . . 

significantly alters the ‘normal’ relationship between supply and demand 

such that competitive forces do not appear.”  Id. at 44.    

The Commission’s report explained these unusual features of 

healthcare markets in detail.  On the demand side of the market, the 

Commission found that consumers generally lack necessary information to 

compare different medical services and providers.  Id. at 48.  Because 
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“medical knowledge is so complex,” consumers generally defer to physician 

recommendations and have less incentive to “question or seek alternatives” 

for healthcare than they do for other services.  Id. at 48-49.  In addition, 

third-party insurers—rather than consumers themselves—typically pay 

directly for medical care.  Id. at 48-50.  Consumers are less price-sensitive as 

a result.  Id. at 50-52.  Consumers also make decisions about healthcare 

services under “the inherent uncertainty of illness or accident.”  Id. at 49.  

This uncertainty can make consumers less responsive to prices as well.  Id. at 

50-52. 

On the supply side of the market, the Commission found that 

healthcare services were unevenly distributed across the State.  The 

Commission found that third-party payment for most healthcare services 

“biases health care delivery toward more expensive settings where coverage 

is more complete.”  Id. at 51.  For example, the Commission found that the 

State as a whole had “an overall excess bed capacity” for hospital services but 

that most hospitals were located “in urban settings, leaving rural settings 

underserved.”  Id. at 10.  Excess bed capacity in urban areas, by contrast, “led 

to under-utilization of facilities in those areas.”  Id. at 11.  That under-

utilization, in turn, raised quality concerns, because “[h]ospital staffs must 
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perform some procedures fairly often in order to maintain high standards of 

care.”  Id.  The Commission also found that many rural counties had 

physician shortages as well.  Id. at 21.        

The Commission accompanied these findings with various policy 

proposals.  In the Commission’s view, “one of the most important 

recommendations” that it made was for the General Assembly to pass a CON 

law.  Id. at xvi.  The Commission believed that a CON law would “both 

encourage health planning and reduce the number of duplicated services.”  

Id. at xv.  The Commission estimated that without a CON law, “the citizens 

of North Carolina could spend between $68 and $84 million each year to 

maintain empty beds.”  Id. 

The General Assembly followed the Commission’s recommendation 

and passed a new CON law.  See Act of June 16, 1978, ch. 1182, § 2, 1977 N.C. 

Sess. Laws 71, 71-85.  The new law bore little resemblance to the 1971 law that 

this Court struck down in Aston Park.  For example, the General Assembly 

codified findings of fact into the law’s text explaining why the CON law 

would protect public health.  Reflecting the Commission’s study, the General 

Assembly specifically found that “forces of free market competition are 

largely absent” from healthcare services and that a CON law was therefore 
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“necessary to control the cost, utilization, and distribution of health 

services.”  Id. at 71.  Unlike the old law, the new law also set out detailed 

criteria for the types of services covered by the CON requirement and the 

process for obtaining a CON.  Id. at 79-80, 82-84.    

When the General Assembly passed this new law, thirty-seven other 

states had CON legislation in effect.  See Wing & Craige, 57 N.C. L. Rev. at 

1189.  

B. The General Assembly routinely amends the CON law.  

Over the ensuing forty-five years, the CON law has formed an integral 

part of healthcare regulation in our State.  See N.C. Gen. Stat. § 131E-175 et 

seq.  The law begins by setting out findings of fact that explain why a CON 

process remains necessary to protect public health.  Those findings include:   

 That the law is “necessary to control costs, utilization, and 
distribution of new health service facilities,” because “the effect of 
free market competition” in healthcare markets is “limit[ed],” id. 
§ 131E-175(1);  
 

 That the “increasing cost” of healthcare “threatens the health and 
welfare” of North Carolinians, who “need assurance of economical 
and readily available health care,” id. § 131E-175(2);  
 

 That, if left to the free market, the provision of healthcare would 
suffer from “geographical maldistribution” and that those who 
“have traditionally been medically underserved” would be 
“especially” harmed, id. § 131E-175(3); 
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 That access to healthcare is “critical to the welfare of rural North 

Carolinians,” who should be specifically “considered in the 
certificate of need review process,” id. § 131E-175(3a); 
 

 That without regulation, “unnecessary health service facilities” 
would “proliferat[e],” increasing costs, id. § 131E-175(4); 
 

 That oversupply of healthcare “places an enormous economic 
burden on the public,” id. § 131E-175(6); and 
 

 That “the general welfare and protection of lives, health, and 
property” requires a CON law to assess the “need, cost of service, 
accessibility to services, quality of care, feasibility, and other 
criteria” for proposed health services, id. § 131E-175(7). 
 

Over the course of several decades, the General Assembly has routinely 

changed and updated these findings of fact to explain why the law continues 

to protect public health.1    

The General Assembly has carefully studied whether the law continues 

to protect public health in other ways as well.  For example, in 2011, then-

                                           
1  See, e.g., Act of June 30, 1987, ch. 511, § 1, 1987 N.C. Sess. Laws 795, 795-
97 (amending various findings, including that healthcare services would be 
unevenly distributed “if left to the market place”); Act of Mar. 18, 1993, ch. 7, 
§ 1, 1993 N.C. Sess. Laws 5, 5-6 (additional finding explaining why the CON 
law is needed to ensure rural access to health services); Act of June 21, 2001, 
ch. 234, § 1, 2001 N.C. Sess. Laws 607, 607 (additional findings explaining 
how the CON law helps regulate the development of adult care homes); Act 
of Aug. 29, 2005, ch. 346, § 5, 2005 N.C. Sess. Laws 1245, 1246 (additional 
findings about changes to the CON law regarding gastrointestinal endoscopy 
services). 
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Speaker Thom Tillis appointed a House Select Committee to evaluate the 

CON law.  Speaker Thom Tillis, House Select Committee on the Certificate of 

Need Process and Related Hospital Issues (Aug. 24, 2011), 

https://bit.ly/473Eoch.  The Select Committee issued a final report with 

findings and recommendations on ways to reform the CON law.  House 

Select Committee on the Certificate of Need Process and Related Hospital 

Issues, Final Report to the 2013 House of Representatives 11-15 (Dec. 2012), 

https://bit.ly/3FQy4Jp.  The Select Committee did not recommend the law’s 

repeal, but did recommend numerous changes to it.  Id.      

Consistent with this recommendation, the General Assembly has opted 

to amend various aspects of the CON law instead of repealing the law 

altogether.  In fact, the General Assembly made significant changes to the 

law as recently as 2023, loosening many of its restrictions and exempting 

certain activities from CON review.  See An Act To Provide North Carolina 

Citizens With Greater Access To Healthcare Options, S.L. 2023-7, Part III, 

https://bit.ly/3MDXcqy.  For example, ambulatory surgical centers in 

counties with a population greater than 125,000 will no longer be subject to 

the CON law.  Id. § 3.2(a).  Other changes include removing the CON 

requirement for MRI scanners in counties with a population greater than 
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125,000 and increasing the cost thresholds that trigger a CON requirement 

for replacement equipment and diagnostic centers.  Id. §§ 3.1(a), 3.3(a).   

Over the last six years, at least six bills have been introduced in the 

General Assembly seeking to repeal the CON law, but none has garnered 

enough support to pass both chambers.2  Despite legal challenges like this 

one, moreover, thirty-four states, including North Carolina, continue to have 

a CON law of some kind.3   

                                           
2  See House Bill 640 (2017), bit.ly/41uGGiX; Senate Bill 324 (2017), 
bit.ly/3RvNGqW; House Bill 410 (2021), bit.ly/3RrNCsu; Senate Bill 309 
(2021), bit.ly/47505rP; House Bill 107 (2023), bit.ly/3TreP13; Senate Bill 48 
(2023), bit.ly/4aC6QEy.    
 
3  Ala. Code § 22-21-260 et seq.; Alaska Stat. Ann. § 18.07.031 et seq.; Ark. 
Code Ann. § 20-8-101 et seq.; Conn. Gen. Stat. Ann. § 19a-630 et seq.; Del. 
Code Ann. tit. 16, § 9301 et seq.; Fla. Stat. Ann. § 408.031 et seq.; Ga. Code 
Ann. § 31-6-40 et seq.; Haw. Rev. Stat. Ann. § 323D-42 et seq.; 20 Ill. Comp. 
Stat. Ann. 3960/1 et seq.; Ind. Code Ann. § 16-29-7-1 et seq.; Iowa Code Ann. 
§ 135.61 et seq.; Ky. Rev. Stat. Ann. § 216B.010 et seq.; La. Stat. Ann. § 40:2116; 
Me. Rev. Stat. Ann. tit. 22, § 326 et seq.; Md. Code Ann., Health-Gen. § 19-120 
et seq.; Mass. Gen. Laws Ann. ch. 111, § 25C et seq.; Mich. Comp. Laws Ann. 
§ 333.22201 et seq.; Miss. Code Ann. § 41-7-171 et seq.; Mo. Ann. Stat. 
§ 197.300 et seq.; Mont. Code Ann. § 50-5-301 et seq.; Neb. Rev. Stat. Ann. 
§ 71-5801 et seq.; Nev. Rev. Stat. Ann. § 439A.100; N.J. Stat. Ann. § 26:2H-5.8; 
N.Y. Pub. Health Law § 2802; Ohio Rev. Code Ann. § 3702.51 et seq.; Okla. 
Stat. Ann. tit. 63, § 1-850 et seq.; Or. Rev. Stat. Ann. § 442.310 et seq.; 23 R.I. 
Gen. Laws Ann. § 23-15-1 et seq.; Tenn. Code Ann. § 68-11-1601 et seq.; Vt. 
Stat. Ann. tit. 18, § 9431 et seq.; Va. Code Ann. § 32.1-102.1 et seq.; Wash. Rev. 
Code Ann. § 70.38.015 et seq.; W. Va. Code Ann. § 16-2D-1 et seq.  
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C. The CON law establishes a process for offering certain new 
health services. 

 
 The CON law provides that no person “shall offer or develop a new 

institutional health service without first obtaining a certificate of need” from 

the Department of Health and Human Services.  N.C. Gen. Stat. § 131E-

178(a).  The statute defines the term “new institutional health service” to 

include specific types of health facilities or services, like building a new 

hospital or expanding an existing facility.  Id. § 131E-176(16).        

 The CON law establishes a process for those seeking to offer new 

health services.  In the first part of the process, health experts project 

whether a need exists for a new service.  In the second part of the process, 

the Department of Health and Human Services evaluates applications to 

fulfill any projected need.    

1. The Department and the State Health Coordinating 
Council prepare a plan projecting need for health 
services.     

 
 The CON process begins with health experts who use data on the 

supply and demand of certain health services to project whether a need 

exists for those services in a relevant geographic market.  
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 These need determinations are made on an annual basis and set out in 

a document called the State Medical Facilities Plan.  See, e.g., N.C. Dep’t of 

Health & Human Servs., 2023 State Medical Facilities Plan,  

https://bit.ly/46lT99l; accord R pp 21-22, ¶¶ 66-67 (incorporating the 2020 

Plan by reference in the complaint).  To receive a CON, an applicant’s 

proposed project must be “consistent with applicable policies and need 

determinations” in this Plan.  N.C. Gen. Stat. § 131E-183(a)(1).  The 

Department of Health and Human Services prepares the Plan together with 

the State Health Coordinating Council.  Id. § 131E-176(17), (25).  The Council 

is “an advisory body created by executive order.”  Frye Reg’l Med. Ctr., Inc. v. 

Hunt, 350 N.C. 39, 44, 510 S.E.2d 159, 163 (1999).   

 At the start of each year, the Department and the Council begin work 

on a Plan for the next calendar year that projects the public’s need for certain 

health services in different geographic areas across the State.  To make these 

projections—so-called “need determinations”—the Department and the 

Council compile data on the supply and demand for various medical 

facilities, services, and equipment.  2023 Plan at 7.  The Department and the 

Council then apply mathematical formulas, or “need determination 

methodologies,” to estimate future levels of need.  Id.  
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 Throughout the year, the public has multiple opportunities to review 

and comment on the Plan before it becomes final.  N.C. Gen. Stat. § 131E-

176(25).  By the Department’s and the Council’s first public meeting each 

March, any person may submit a written petition requesting additions, 

deletions, or amendments to the Plan’s need methodologies or the policies 

that govern how those methodologies are applied.  2023 Plan at 7.  Each 

petition is posted online and followed by a two-week public comment 

period.  Id.  The Plan includes detailed instructions on how to submit a 

petition of this kind.  Id. at 10.   

 The Department and the Council consider these petitions in preparing 

a proposed Plan for public release by early July.  Id. at 8.  They then hold six 

public meetings in July following the proposed Plan’s release, where they 

accept oral and written comments.  Id.; N.C. Gen. Stat. § 131E-176(25).  By the 

final public meeting in July, any person may submit a written petition 

“requesting an adjustment to the need determination” in the proposed Plan.  

2023 Plan at 8.  The individual must show that “special attributes” of a 

geographic area or healthcare facility “give rise to” a need determination that 

is different from the need determination estimated in the proposed Plan.  Id.  

Each petition is posted online and followed by a two-week public comment 
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period.  Id.  The Plan includes detailed instructions on how to submit a 

petition of this kind.  Id. at 10.     

 The Department and the Council consider these petitions and prepare 

a final Plan for submission to the Governor by the end of October.  Id. at 9.  

The Governor must approve the final Plan.  N.C. Gen. Stat. § 131E-176(25).  

He may approve the Plan “as submitted,” or he may “make any adjustments 

or amendments deemed appropriate.”  2023 Plan at 9; see Frye, 350 N.C. at 

44, 510 S.E.2d at 162-63.   

With the Governor’s approval, the Plan “becomes the official 

document for health facility and health service planning in North Carolina 

for the specified calendar year.”  2023 Plan at 7.  For example, although work 

on the 2023 Plan began in January 2022, the Plan included need 

determinations that providers could apply for during calendar year 2023.  Id.    

This need-determination process is therefore “continuous,” because 

the Plan reopens every year to changes and revisions in light of public 

comments, along with the Department’s, the Council’s, and the Governor’s 

review.  Id.  In recent years, moreover, regular changes have been made to 
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the Plan’s methodologies, policies, and need determinations in light of 

public input through the petition process.4   

2. The Department evaluates applications to meet 
projected need. 

 
 The CON process then charges the Department with evaluating 

applications for CONs to meet the Plan’s projected healthcare needs.    

When a need determination exists, providers may apply for a CON by 

submitting an application to the Department.  N.C. Gen. Stat. § 131E-182; see 

id. § 131E-183(a)(1) (a need determination, where applicable, is “a 

determinative limitation on the provision of any [CON-regulated service or 

facility] that may be approved” by the Department).  Guided by a list of 

specific statutory criteria—known as the “review criteria”—the Department 

evaluates these applications and decides who receives a CON.  Id. § 131E-

                                           
4  See, e.g., 2023 Plan at 31 (describing changes to methodology “in 
response to a petition”); id. at 44 (describing an adjusted need determination 
“in response to a petition”); id. at 48 (describing the creation of a 
multicounty service area “in response to a petition”); id. at 79 (describing an 
adjusted need determination “in response to a petition”); id. at 135 (same); id. 
at 309 (same); id. at 323 (same); id. at 358 (same); id. at 359 (same).  For other 
examples, see N.C. Dep’t of Health & Human Servs., 2022 State Medical 
Facilities Plan at 83, 175, 319, 333, 363, https://bit.ly/3uqnDK3; N.C. Dep’t of 
Health & Human Servs., 2021 State Medical Facilities Plan at 282, 364, 372, 
https://bit.ly/3R4eZK7. 
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177(6) (giving the Department authority to “grant, deny, or withdraw a 

certificate of need”); id. § 131E-183 (review criteria); id. § 131E-185 (review 

process); id. § 131E-186 (decision).   

The review criteria direct the Department to evaluate CON 

applications in a way that is consistent with the findings of fact that the 

General Assembly made when it first enacted the law and that the General 

Assembly has since amended.  See supra pp 12-13 & n.1.  For example:  

 The General Assembly found that “the effect of free market 
competition” in healthcare markets is “limit[ed].”  Id. § 131E-175(1).  
The review criteria therefore require applicants to show “the 
expected effects of the proposed services on competition in the 
proposed service area, including how any enhanced competition 
will have a positive impact upon the cost effectiveness, quality, and 
access to the services proposed.”  Id. § 131E-183(18a).  
 

 The General Assembly found that, without a CON law, healthcare 
services would suffer from “geographical maldistribution” that 
would harm those who “have traditionally been medically 
underserved,” including North Carolinians who live in rural areas.  
Id. § 131E-175(3), (3a). The review criteria therefore require 
applicants to show how their proposed project would serve the 
needs of “low income persons, racial and ethnic minorities, women, 
handicapped persons, the elderly, and other underserved groups.”  
Id. § 131E-183(3), (3a), (13).   
 

 The General Assembly found that, without a CON law, the supply of 
healthcare services could “proliferat[e],” increasing costs for 
patients and the public at large.  Id. § 131E-175(4), (6).  The review 
criteria therefore require applicants to show how their proposed 
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project would avoid the “unnecessary duplication” of existing 
services.  Id. § 131E-183(6).    
 

 The General Assembly found that, without a CON law, the “quality 
of care” could suffer.  Id. § 131E-175(7).  The review criteria therefore 
require applicants “already involved in the provision of health 
services” to show “evidence that quality care has been provided in 
the past” before expanding their offerings.  Id. § 131E-183(20). 

 
After the Department makes its decision, any “affected person” may 

petition for a contested case hearing before the Office of Administrative 

Hearings.  Id. § 131E-188(a), (c); accord id. §§ 150B-22 to -37.  An affected 

person may seek judicial review in the Court of Appeals of an administrative 

law judge’s final decision.  Id. § 131E-188(b), (c); id. §§ 150B-34(a), -51(b); 

accord id. § 7A-29(a).   

At each step of this process, the General Assembly has imposed 

statutory deadlines for the agency and the Office of Administrative Hearings 

to complete their review.  See, e.g., id. § 131E-185(a1), (c) (giving the 

Department 90 days to review applications, which may be extended for a 

period “not to exceed 60 days”); id. § 131E-188(a) (setting out the timeline for 

a contested case hearing before OAH that requires “a final decision in the 

case within 270 days after the petition is filed”).   
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D. Instead of following the procedures in the CON law, 
plaintiffs sue. 

 
 Plaintiffs here did not follow any of the well-established procedures in 

the CON law.  Instead, they filed this lawsuit. 

Dr. Jay Singleton owns an eye clinic, Singleton Vision Center, in New 

Bern.  (R pp 11-12, ¶¶ 9-10)  He wants to offer outpatient eye surgeries—like 

cataract or glaucoma surgeries—to all of his patients at the Center.  (R p 12, 

¶ 11; R p 14, ¶ 21)  He must receive a CON for an operating room in which to 

do so.  R p 26, ¶ 98; N.C. Gen. Stat. § 131E-176(16)(a), (u).  An operating room 

is “used for the performance of surgical procedures requiring one or more 

incisions and that is required to comply with all applicable licensure codes 

and standards for an operating room.”  N.C. Gen. Stat. § 131E-176(18c).   

Dr. Singleton alleges that the Center meets all of the required safety 

standards for performing outpatient eye surgeries.  (R pp 14-15, ¶¶ 24-30)  

However, when Dr. Singleton filed this lawsuit, the Plan projected no need 

for an additional operating room in the Craven, Jones, and Pamlico service 

area, where the Center is located.  R p 27, ¶¶ 99-100; 2020 State Medical 

Facilities Plan at 72, http://bit.ly/41Idy7P.  Dr. Singleton therefore could not 

apply for a CON.  N.C. Gen. Stat. § 131E-183(a)(1) (the Plan’s need 
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determination “constitutes a determinative limitation on the provision of 

any . . . operating rooms . . . that may be approved”). 

Dr. Singleton disagrees with the Plan’s need determination.  He alleges 

that, despite “consistent population and economic growth” in the New Bern 

area, only one provider, CarolinaEast, has a CON authorizing it to offer 

outpatient eye surgeries.  (R p 27, ¶¶ 101-03)  As a result, Dr. Singleton alleges 

that he must perform eye surgery services at CarolinaEast, where he 

maintains surgical privileges.  (R p 14, ¶ 20)  He alleges that if he could 

provide these services at the Center instead, he would offer high-quality 

services at a competitive price to a wide range of patients.  (R p 28, ¶ 107) 

Yet Dr. Singleton did not allege that he petitioned for an adjustment of 

the Plan’s need determination or its methodology—and indeed, he did not.  

Dr. Singleton appears to acknowledge, however, that filing a petition could 

have resulted in a need determination, allowing him to apply for a CON—

which, if granted, would have authorized him to provide outpatient surgery 

services to all of his patients at the Center.  (See R pp 29-30, ¶¶ 116-20)  

Dr. Singleton admits that he chose not to follow this process.  He 

claims that he did not petition to adjust the Plan’s methodology or need 

determinations because the Plan has not projected a need for an additional 
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operating room in his geographic area “for at least a decade.”  (R p 27, ¶ 100)  

And even if Dr. Singleton could apply for a CON, he alleges that it would be 

“enormously expensive” to do so and may take “several years to resolve.”  (R 

p 30, ¶¶ 117-18; see also R pp 22-24, ¶¶ 70-87)  Dr. Singleton further alleges 

that CarolinaEast would oppose any CON application that he might file and 

that he therefore has “virtually no hope” of receiving a CON.  (R p 30, ¶¶ 118-

19)  Filing a lawsuit challenging the CON law’s constitutionality, Dr. 

Singleton claims, is his “only realistic option.”  (R p 30, ¶ 120)    

On this basis, Dr. Singleton and the Center sued.  Their complaint 

alleged that the CON law is unconstitutional, as applied to them, under the 

law-of-the-land, exclusive-emoluments, and anti-monopoly clauses of our 

state constitution.  (R pp 31-34)  The complaint sought declaratory and 

injunctive relief, as well as nominal damages.  (R p 34)     

In the trial court, defendants moved to dismiss the complaint for lack 

of subject-matter jurisdiction under Rule 12(b)(1) and for failure to state a 

claim under Rule 12(b)(6).  (R pp 51-56)  The court held a hearing on the 

motion.  (T pp 1-72)  The court denied the motion under Rule 12(b)(1) but 

granted the motion under Rule 12(b)(6).  (R pp 58-59)  Plaintiffs appealed.  

(R pp 60-62) 
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E. The Court of Appeals affirms the trial court’s dismissal of 
plaintiffs’ complaint.   

 
 The Court of Appeals unanimously affirmed the trial court’s dismissal 

of the complaint.  

The Court first held that plaintiffs failed to exhaust their 

administrative remedies.  Specifically, the Court held that when the General 

Assembly provides an “effective administrative remedy,” the remedy “is 

exclusive and its relief must be exhausted before recourse may be had to the 

courts.”  Singleton, 284 N.C. App. at 109, 874 S.E.2d at 673 (quoting Presnell 

v. Pell, 298 N.C. 715, 721, 260 S.E.2d 611, 615 (1979)).  Applying that rule, the 

Court concluded that plaintiffs did not exhaust administrative remedies, 

because they “failed to file an application for a CON or to seek or exhaust 

any administrative remedy from DHHS prior to filing the action at bar.”  Id. 

at 109, 874 S.E.2d at 674.  Thus, the Court held that it lacked jurisdiction over 

plaintiffs’ exclusive-emoluments and anti-monopoly clause claims.  Id. at 111, 

874 S.E.2d at 675.  The Court did not reach the merits of those claims as a 

result.  Id.   

As for plaintiffs’ law-of-the-land claim, the Court reached the merits 

and affirmed the trial court’s dismissal.  The Court held that the CON law is 
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economic legislation that must have a “reasonable” relationship to a 

“legitimate government purpose.”  Id. at 113, 874 S.E.2d at 676.  The Court 

acknowledged the policy arguments that many advance against CON laws.  

See id. at 115, 874 S.E.2d at 677 (noting that CON laws can be “restrictive, 

anti-competitive, and create monopolistic policies and powers to the 

holder”).  But the Court addressed the only legal issue relevant here:  

whether the CON law has a reasonable relationship to the legitimate 

government interest in protecting public health.  Id.  The Court held that the 

CON law passed this test.  Id.  The Court stressed that plaintiffs remain free 

to make their policy arguments about the wisdom of the CON law to the 

political branches.  Id. at 115-16, 874 S.E.2d at 677-78. 

 This appeal followed. 

SUMMARY OF THE ARGUMENT 

For three reasons, this Court should affirm the judgment below.   

First, plaintiffs failed to exhaust administrative remedies before 

seeking judicial review.  The General Assembly has established a 

comprehensive administrative process for resolving CON-related disputes.  

Plaintiffs failed to follow that process here.  Had they done so, administrative 

review could have provided plaintiffs with the substantive relief that they 
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seek—the right to develop a licensed operating room at the Center in which 

to offer outpatient eye surgeries to all of their patients—thus mooting their 

as-applied constitutional claims.  Under these circumstances, exhaustion was 

required before plaintiffs sued.  To be sure, courts recognize an exception to 

the exhaustion requirement when administrative remedies are ineffective.  

But plaintiffs failed to carry their burden to show that they qualify for an 

exception here.     

Second, plaintiffs failed to state a claim under the law-of-the-land 

clause.  Courts review economic legislation deferentially.  Under any 

formulation of this deferential review, the CON law is constitutional.  It was 

a reasonable policy choice for the General Assembly to conclude that a CON 

law could improve healthcare costs, access, and quality by ensuring that 

existing providers maintain a sufficient number of patients.  The General 

Assembly supported this reasonable policy choice by codifying detailed 

findings of fact into the text of the CON law and by implementing those 

findings through the CON law’s review criteria.   

Plaintiffs’ allegation that the CON law’s findings of fact are “false” is 

beside the point.  The legal question here is whether the CON law is 

debatable—not whether its empirical foundations are true.  Plaintiffs also 
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claim that applying the CON law to their unique circumstances would be 

irrational.  But this Court has long held that when a plaintiff challenges a 

generally applicable statute on matters of economic policy, it is not enough 

for the plaintiff to allege that the law might be over- or under-inclusive on a 

particular set of facts.  In addition, neither this Court’s decision in Aston 

Park nor its occupational-licensing cases cast doubt on the conclusion that 

the CON law passes constitutional review under the law-of-the-land clause. 

Third, plaintiffs failed to state a claim under the exclusive-emoluments 

and anti-monopoly clauses.  Both clauses require a state-granted “exclusive” 

privilege.  But the CON law regulates entry into certain healthcare 

markets—it does not create an exclusive privilege by foreclosing all future 

competition.  And because the CON law reasonably promotes the general 

welfare, it is constitutional under this Court’s well-established precedents in 

any event. 

This Court should affirm the judgment of the Court of Appeals. 
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ARGUMENT 

Standard of Review 

 Whether a plaintiff exhausted administrative remedies is a 

jurisdictional question that this Court reviews de novo.  Intersal, Inc. v. 

Hamilton, 373 N.C. 89, 98, 102, 834 S.E.2d 404, 411, 414 (2019). 

 This Court also reviews de novo a trial court’s dismissal for failure to 

state a claim.  Id. at 97, 834 S.E.2d at 411.   

Discussion of Law 

I. The Trial Court Lacked Jurisdiction Because Plaintiffs Failed To 
Exhaust Administrative Remedies. 

 
Plaintiffs’ claims fail at the threshold because plaintiffs did not exhaust 

their administrative remedies before they filed this lawsuit.  The trial court 

therefore lacked subject-matter jurisdiction, and plaintiffs’ claims should be 

dismissed.  

A. A plaintiff must first exhaust effective administrative 
remedies before seeking judicial review.   

 
Administrative exhaustion is a well-established jurisdictional 

requirement.  This exhaustion rule “serves the twin purposes of protecting 

administrative agency authority and promoting judicial efficiency.”  State ex 

rel. Utils. Comm’n v. Carolina Water Serv., Inc., 335 N.C. 493, 499, 439 S.E.2d 
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127, 130 (1994) (quoting McCarthy v. Madigan, 503 U.S. 140, 145 (1992)).  

Administrative review ensures that “the administrative entity most 

concerned with a particular matter” has “the first chance to discover and 

rectify” the error that the plaintiff alleges.  Presnell, 298 N.C. at 721, 260 

S.E.2d at 615.  It also prevents courts from “untimely and premature 

intervention” in the administrative process.  Elmore v. Lanier, 270 N.C. 674, 

678, 155 S.E.2d 114, 116 (1967). 

When the General Assembly provides an “effective administrative 

remedy” in a statute, the remedy “is exclusive and its relief must be 

exhausted before recourse may be had to the courts.”  Presnell, 298 N.C. at 

721, 260 S.E.2d at 615.  A plaintiff’s failure to exhaust administrative remedies 

thus deprives the trial court of subject-matter jurisdiction.  Abrons Fam. 

Practice & Urgent Care, P.A. v. N.C. Dep’t of Health & Hum. Servs., 370 N.C. 

443, 447, 810 S.E.2d 224, 228 (2018).   

To decide whether parties must first channel their claims through an 

administrative process before seeking judicial review, courts ask two 

questions.  First, courts ask whether the text and structure of a statute show 

that the legislature intended to require exhaustion.  See Intersal, 373 N.C. at 

103-04, 834 S.E.2d at 415; Abrons, 370 N.C. at 446-47, 810 S.E.2d at 227-28.  
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The legislature “has expressed an intention” of this kind when a statute 

establishes “a procedure whereby matters of regulation and control are first 

addressed by commissions or agencies particularly qualified for [that] 

purpose.”  Presnell, 298 N.C. at 721, 260 S.E.2d at 615.   

Second, courts ask whether this administrative remedy would be 

“effective.”  Id. at 721-22, 260 S.E.2d at 615.  A remedy is effective when the 

administrative process “is calculated to give relief more or less 

commensurate” with the substantive relief that the plaintiff seeks.  Jackson 

ex rel. Jackson v. N.C. Dep’t of Hum. Res., 131 N.C. App. 179, 186, 505 S.E.2d 

899, 904 (1998); accord Abrons, 370 N.C. at 452, 810 S.E.2d at 231 (citing 

favorably to the decision of the Court of Appeals in Jackson and finding its 

reasoning “persuasive”).   

To be effective, the administrative process need not provide every 

remedy that a plaintiff seeks in her complaint.  Jackson, 131 N.C. App. at 188-

89, 505 S.E.2d at 905.  Courts instead focus on the plaintiff’s substantive 

allegations, “notwithstanding” the complaint’s prayer for relief.  Id. at 188, 

505 S.E.2d at 905.  When the substance of the plaintiff’s claim is of the type 

that “should properly be determined in the first instance by the agencies 

statutorily charged with administering” a given regulatory scheme, a plaintiff 
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must first pursue the available administrative remedy.  Id. at 188-89, 505 

S.E.2d at 905.  By contrast, a plaintiff need not exhaust administrative 

remedies that would be “inadequate” or “futile”—in other words, remedies 

that would be “useless” as a “legal or practical matter.”  Abrons, 370 N.C. at 

451-53, 810 S.E.2d at 231.         

B. Plaintiffs here failed to exhaust administrative remedies in 
the CON law.  

 
 The rule that a plaintiff must first exhaust administrative remedies 

before seeking judicial review applies in the CON context and bars plaintiffs’ 

claims here.     

The General Assembly has established a comprehensive administrative 

process in the CON law.  As discussed above, in the first part of the process, 

health experts project whether a need exists for a new health service.  See 

supra pp 16-20.  In the second part of the process, the Department evaluates 

applications to fulfill any projected need.  See supra pp 20-22.   

The administrative exhaustion issue here focuses on the first part of 

this process.  It is undisputed that when plaintiffs filed this lawsuit, the State 

Medical Facilities Plan projected no need for new operating rooms in the 

geographic area where plaintiffs seek to provide health services.  (R p 27, 
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¶ 99)  Plaintiffs disagreed with that no-need finding.  The question is 

whether plaintiffs were first required to raise their disagreement with the 

Department and the Council—the health experts who administer the Plan—

or whether, in the absence of any need determination, plaintiffs could 

immediately sue in superior court.   

The text and structure of the CON law show that plaintiffs here were 

required to first raise their disagreement with the Plan’s no-need finding 

through the administrative process.  The General Assembly has established a 

framework for resolving disputes about the need determinations in the Plan.  

Specifically, the CON law provides a mechanism for individuals to seek 

changes to the Plan before it becomes final.   

These procedures are found in section 131E-176(25).  Under this 

provision, the Department and the Council must “accept oral and written 

comments from the public concerning the Plan.”  N.C. Gen. Stat. § 131E-

176(25).  The Department and the Council must also hold at least seven 

public meetings about the Plan, including at least one meeting before a draft 

Plan is released and at least six meetings before the Plan becomes final.  Id.   

The Plan itself further implements these statutory requirements.  For 

example, the Plan specifies how individuals may petition the Department 
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and the Council each spring and summer to change the Plan’s need 

methodologies, policies, or need determinations.  See supra pp 18-19.  The 

Plan also details the process that the Department and the Council use to rule 

on these petitions in preparing the final Plan each year.  See supra pp 18-19.  

By first channeling disputes about the Plan to the Department and the 

Council, section 131E-176(25) sets out “a procedure whereby matters of 

regulation and control are first addressed by commissions or agencies 

particularly qualified for [that] purpose.”  Presnell, 298 N.C. at 721, 260 S.E.2d 

at 615.  Exhaustion of this administrative process is therefore required before 

seeking judicial review.  See id.    

Two related statutory provisions reinforce this conclusion.  First, the 

General Assembly has exempted the Plan from the Administrative Procedure 

Act’s rulemaking requirements, but only if the Department follows the 

procedures in section 131E-176(25).  N.C. Gen. Stat. § 150B-2(8a)(k).  Second, 

the General Assembly has provided that, once the procedures in section 131E-

176(25) are followed, the Plan’s need findings are “a determinative limitation” 

on many health services that the Department may approve—including on an 

operating room, the facility that plaintiffs seek to offer here.  Id. § 131E-

183(a)(1).  These provisions thus demonstrate that the General Assembly 
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intended the procedures in section 131E-176(25) to provide the exclusive 

mechanism for resolving disputes about the Plan through an initial review by 

health experts.   

The way that the agency and regulated parties have understood the 

CON law provides further support for requiring exhaustion here.  For 

example, parties routinely petition the Department and the Council to 

change the Plan, and the Plan is amended in light of these petitions.  See 

supra p 20 n.4.  Given this common practice, the last time regulated parties 

sought to challenge the constitutionality of the CON law, they expressly 

alleged in their complaint that they had exhausted their administrative 

remedies by first petitioning the Department and the Council to adjust the 

Plan’s need determinations.  Record on Appeal, Hope—A Women’s Cancer 

Ctr., P.A. v. State, 203 N.C. App. 593, 693 S.E.2d 673 (2010), No. COA09-844, 

at 19-21, ¶¶ 42-46, https://bit.ly/3GyIYUx.  The Court of Appeals highlighted 

these allegations in its opinion in that case.  Hope, 203 N.C. App. at 595, 693 

S.E.2d at 675-76.  

By contrast, plaintiffs here concede that they made no effort to exhaust 

their administrative remedies before seeking judicial review.  Instead, 

plaintiffs ask for an exemption from the exhaustion requirement because, 
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they claim, the administrative remedies in the CON law are not “effective.”  

(See, e.g., R pp 29-30, ¶¶ 116-20)  A plaintiff has the burden to allege that an 

administrative process is ineffective.  Abrons, 370 N.C. at 451, 810 S.E.2d at 

231.  As discussed below, however, plaintiffs have not carried that burden.  

C. The administrative remedies in the CON law are effective.   
 

 Plaintiffs cannot show that the administrative remedies in the CON 

law are ineffective.  They therefore cannot claim an exemption from the 

ordinary requirements of administrative exhaustion. 

1. The administrative process could provide plaintiffs 
with the substantive relief that they seek. 

 
The Court of Appeals correctly held that the administrative process 

could provide plaintiffs in this case with the substantive relief that they seek.  

Singleton, 284 N.C. App. at 109, 874 S.E.2d at 674.  Plaintiffs allege that they 

seek the right to provide “outpatient eye surgeries, full time, to all of [the] 

patients at the Center.”  (R p 14, ¶ 21)  The administrative process can 

adequately provide plaintiffs relief “more or less commensurate” with that 

claim.  See Jackson, 131 N.C. App. at 189, 505 S.E.2d at 905.  Although the Plan 

does not currently project a need for plaintiffs’ proposed services (R p 27, 
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¶ 99), plaintiffs can petition the Department and the Council to change that 

decision or the methodology used to reach it.  See supra pp 18-19.   

Plaintiffs themselves have alleged many different reasons why the 

Department and the Council might adjust the current need determination.  

For example, plaintiffs allege that the Center will offer “more affordable 

outpatient eye surgeries than those offered by established providers”; 

increase healthcare access to the “broader public,” including underserved 

populations; and “promote increased competition.”  (R p 28, ¶ 107)  Plaintiffs 

could provide information of this kind to the Department and the Council in 

a petition requesting an adjustment to the need determination.  See 2023 

Plan at 8.  In fact, as shown above, the Department and the Council regularly 

adjust need determinations based on petitions.  See supra p 20 n.4.  And if 

plaintiffs’ petition were successful, they could then apply for a CON.  Here, 

too, plaintiffs have alleged many different reasons why the Department 

might approve their CON application.  (R p 28, ¶ 107)     

Thus, the administrative process could allow plaintiffs to receive a 

CON that would authorize them to perform outpatient eye surgeries for all 

patients at the Center.  By filing this lawsuit instead, however, plaintiffs are 

short-circuiting the administrative process.  This failure to exhaust deprives 
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the Department and the Council—which have extensive expertise in this 

complex area—of an opportunity to consider and remedy the harm that 

plaintiffs allege.  See Presnell, 298 N.C. at 721, 260 S.E.2d at 615.  And, of 

course, if the Department were to ultimately grant plaintiffs a CON, the 

constitutional claims that plaintiffs raise here would be moot.  Thus, 

plaintiffs’ failure to exhaust also injects our courts into an as-applied 

constitutional dispute that the administrative decision-making process could 

avoid.  See id. at 721-22, 260 S.E.2d at 615.  Under these circumstances, 

requiring exhaustion ensures that the courts do not reach constitutional 

questions unnecessarily.  Id. at 722, 260 S.E.2d at 615 (exhaustion is a “policy 

of judicial restraint”).  

Moreover, requiring plaintiffs to exhaust administrative remedies 

would not preclude eventual judicial review.  For example, plaintiffs could, 

like the plaintiffs in Hope, raise their constitutional claims in superior court 

if the Department and the Council were to deny their petition.  See 203 N.C. 

App. at 595-96, 693 S.E.2d at 676.  And if the petition were granted but 

plaintiffs were ultimately unsuccessful in applying for a CON, plaintiffs could 

raise their constitutional claims to the Court of Appeals after going through 

the administrative process.  N.C. Gen. Stat. §§ 7A-29(a), 131E-188(b), 150B-
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51(b); In re Redmond, 369 N.C. 490, 497, 797 S.E.2d 275, 280 (2017) (“When an 

appeal lies directly to the Appellate Division from an administrative tribunal, 

. . . a constitutional challenge may be raised for the first time in the 

Appellate Division as it is the first destination for the dispute in the General 

Court of Justice.”).      

To be sure, plaintiffs are correct that an administrative agency 

generally does not have the power to declare a law inconsistent with the 

state constitution.  Br. 42; see Meads v. N.C. Dep’t of Agric., 349 N.C. 656, 

670, 509 S.E.2d 165, 174 (1998).  But whether an administrative remedy is 

adequate turns on the substance of plaintiffs’ allegations, “notwithstanding” 

the prayer for relief.  Jackson, 131 N.C. App. at 188, 505 S.E.2d at 905.    

Here, plaintiffs bring as-applied challenges to the CON law so that 

they can perform eye surgeries for all patients at the Center.  (R pp 31-34)  

Their claims are therefore based on how the CON law is applied to their 

specific circumstances, not on the constitutionality of the CON law across 

the board.  E.g., Cmty. Success Initiative v. Moore, 384 N.C. 194, 213, 886 

S.E.2d 16, 32 (2023) (distinguishing facial from as-applied challenges).  

Because these fact-specific claims turn on the way the Department and the 

Council carry out their statutory authority, going through the administrative 
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process could remedy the alleged constitutional problem—plaintiffs’ 

inability to obtain a CON.  And “exhaustion is particularly appropriate when 

the administrative remedy may eliminate the necessity of deciding 

constitutional questions.”  Thetford Props. IV Ltd. P’ship v. U.S. Dep’t of 

Hous. & Urban Dev., 907 F.2d 445, 448 (4th Cir. 1990).    

The as-applied nature of plaintiffs’ claims here distinguishes this case 

from others in which this Court has held that plaintiffs did not have to 

exhaust administrative remedies before asserting constitutional challenges in 

court.  For example, in Meads, the plaintiff sought to challenge the facial 

constitutionality of buffer-zone regulations for aerial pesticides.  349 N.C. at 

669-76, 509 S.E.2d at 174-78.  This Court held that the plaintiff was not 

required, before filing suit in superior court, to ask the agency charged with 

administering the regulations to repeal them or conclude that they were 

unconstitutional.  Id. at 669, 509 S.E.2d at 174.  Because only the judiciary 

could decide whether the regulations were constitutional, this Court 

reasoned, “any effort made by [the plaintiff] to have the constitutionality of 

the buffer-zone regulations determined by the [agency] would have been in 

vain.”  Id. at 670, 509 S.E.2d at 174.   
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Here, by contrast, plaintiffs bring as-applied, rather than facial, 

constitutional challenges.  The administrative process could therefore 

provide plaintiffs with the substantive relief that they seek while mooting 

their constitutional claims.  By giving the health experts at the Department 

and the Council the first opportunity to “discover and rectify” the fact-

specific error that plaintiffs allege, the CON law establishes an effective 

administrative remedy that plaintiffs were required to exhaust before 

seeking judicial review.  Presnell, 298 N.C. at 721, 260 S.E.2d at 615.   

2. The administrative process is not otherwise 
inadequate or futile. 

 
 Plaintiffs’ remaining allegations about alleged deficiencies in the CON 

process fall far short of carrying their burden to show that the administrative 

remedies here are otherwise inadequate or futile. 

 First, plaintiffs allege that administrative remedies are inadequate 

because plaintiffs are “categorically banned” from applying for a CON.  

Plaintiffs reason that they face this categorical bar because the Plan currently 

finds no need for new operating rooms in the New Bern area.  (R p 27, ¶ 99)  

But as discussed above, both the CON law itself and the Plan’s regulations 

implementing that law set out a process that allows plaintiffs to petition the 
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Department and the Council for changes to the need determinations 

multiple times each year.  Nothing about that process imposes a 

“categorical” bar.  To the contrary, the need-determination process is 

“efficient and effective.”  Hope, 203 N.C. App. at 606, 693 S.E.2d at 682.         

Second, plaintiffs allege that administrative remedies are inadequate 

because plaintiffs want to offer outpatient eye surgeries as soon as possible, 

and the administrative process takes time.  (R pp 29-30, ¶¶ 116-17)  But if that 

were enough to relieve a party from the exhaustion requirement, the 

exception would swallow the rule:  administrative review always takes time.    

Plaintiffs’ arguments in this respect also misunderstand the 

administrative process itself.  Plaintiffs specifically contend that if the Plan 

finds no need for a particular health service, a CON will be unavailable “for 

at least two years.”  Br. 8.  But that is simply incorrect.  The Plan calculates 

need determinations by estimating need two years into the future.  E.g., 2023 

Plan at 68 (making 2023 need determinations by projecting need in 2025).  

Once the Plan makes a need determination, however, providers may apply 

for a CON in that same calendar year.  If there is a need determination in the 

2023 Plan, for example, providers may apply in 2023 for a CON to fill that 

need.  E.g., id. at 79 (2023 timeline in 2023 Plan to apply for CONs in light of 
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various need determinations).  By contrast, if the Plan makes no need 

determination in a given year, the process merely restarts the next year.  

Thus, contrary to plaintiffs’ claim, nothing in the Plan “sets ‘need’ two years 

in advance.”  Br. 7.  For example, if plaintiffs had petitioned the Department 

and the Council to adjust the need determination in 2020, the year they filed 

this lawsuit, any need would have been reflected in the 2021 Plan, allowing 

plaintiffs to apply for a CON in 2021.  See 2021 Plan at 81.      

The statutory deadlines in the CON law further undermine plaintiffs’ 

claim that the administrative process here causes unnecessary delay.  The 

General Assembly has provided a specific timeframe for the agency to review 

and rule on CON applications.  See supra p 23.  This Court has explained that 

these deadlines ensure that healthcare markets are “regulated” rather than 

“encumbered with unnecessary bureaucratic delay.”  HCA Crossroads 

Residential Ctrs., Inc. v. N.C. Dep’t of Hum. Res., 327 N.C. 573, 579, 398 S.E.2d 

466, 470 (1990).  As a result, plaintiffs cannot show that the agency process is 

so lengthy as to render it ineffective. 

Third, plaintiffs allege that administrative review is inadequate 

because it is expensive.  (R p 30, ¶ 118)  But again, if that were enough to 

qualify for an exception, then exhaustion would almost never be required, 
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especially in complex cases.  In keeping with this logic, courts have rejected 

costs associated with the administrative process as a basis for inadequacy.  

See, e.g., Volvo GM Heavy Truck Corp. v. U.S. Dep’t of Labor, 118 F.3d 205, 212 

n.9, 213 (4th Cir. 1997) (an alleged “lengthy and costly” administrative 

process did not obviate an exhaustion requirement, and a party’s “burden of 

defending itself in an administrative proceeding” is “wholly insufficient” to 

excuse exhaustion).           

Fourth, plaintiffs claim that it would be pointless to petition the 

Department and the Council to make adjustments to the Plan because the 

Plan has not projected a need for an additional operating room in the 

relevant geographic area “for at least a decade.”  (R p 27, ¶ 100)  Plaintiffs also 

contend that any CON application that they might submit would be 

“doomed” because CarolinaEast would oppose it.  (R p 30, ¶¶ 118-19)  But 

plaintiffs’ arguments again prove too much:  if parties could get an 

exemption from exhaustion requirements merely by alleging that they are 

unlikely to succeed in the agency process based on past agency decisions, 

exhaustion would never be required.  As the Court of Appeals has rightly 

held, “futility cannot be established by [a plaintiff’s] prediction or 

anticipation that the [agency] would . . . rule adversely to [its] interests.”  
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Affordable Care, Inc. v. N.C. State Bd. of Dental Exam’rs, 153 N.C. App. 527, 

534, 571 S.E.2d 52, 58 (2002).  That is the case here as well.  

* * * 

 In sum, plaintiffs had to exhaust their administrative remedies before 

seeking judicial review.  Because they failed to do so, the trial court lacked 

jurisdiction, and plaintiffs’ claims should be dismissed.5  

 

 

 

                                           
5  As discussed above, the Court of Appeals below held that plaintiffs 
failed to exhaust administrative remedies as to their exclusive-emoluments 
and anti-monopoly claims but not as to their law-of-the-land claim.  
Singleton, 284 N.C. App. at 111, 874 S.E.2d at 675.  The Court was right that 
plaintiffs failed to exhaust administrative remedies.  Id.  But that conclusion 
applies to all of plaintiffs’ claims here.  In holding that plaintiffs could bring 
their law-of-the-land claim in superior court without first exhausting 
administrative remedies, the Court of Appeals cited cases on administrative 
exhaustion in the context of federal constitutional claims under 42 U.S.C. 
§ 1983.  Id. at 110, 874 S.E.2d at 674 (citing Edward Valves, Inc. v. Wake Cnty., 
343 N.C. 426, 434, 471 S.E.2d 342, 347 (1996)).  The “settled rule” under 
section 1983, however, “is that exhaustion of state remedies is not a 
prerequisite” to bringing a claim.  Knick v. Twp. of Scott, 139 S. Ct. 2162, 2167 
(2019) (emphasis in original) (quoting Heck v. Humphrey, 512 U.S. 477, 480 
(1994)).  Contrary to the Court of Appeals decision below, this Court has 
never relied on section 1983 case law to decide whether a plaintiff must first 
exhaust administrative remedies before bringing state constitutional claims 
of the kind at issue here.       
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II. Plaintiffs Failed To State A Claim Under The Law-Of-The-Land 

Clause. 
 

Even if plaintiffs were not required to first exhaust administrative 

remedies before bringing this lawsuit in superior court, they nonetheless 

failed to state a law-of-the-land claim.  Courts review economic legislation 

deferentially.  Under any formulation of this deferential review, the CON law 

is constitutional.  Plaintiffs’ contrary allegations are legally irrelevant.  And 

the cases on which plaintiffs rely support, rather than undermine, the CON 

law’s constitutionality. 

A. Courts review economic legislation deferentially.      
 
This Court’s deferential review of economic legislation reflects the 

separation of powers, which prevents one branch from encroaching on the 

power of another, and which in turn safeguards individual liberty.  Bacon v. 

Lee, 353 N.C. 696, 715, 549 S.E.2d 840, 853 (2001).  Under our system of 

separated powers, “whether an act is good or bad law, wise or unwise, is a 

question for the Legislature and not for the courts.”  State v. Warren, 252 

N.C. 690, 696, 114 S.E.2d 660, 666 (1960).  “The legislative department is the 

judge, within reasonable limits, of what the public welfare requires, and the 

wisdom of its enactments is not the concern of the courts.”  Id.  After all, 
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“unlike the judiciary, the General Assembly is well equipped to weigh all the 

factors surrounding a particular problem, balance competing interests, 

provide an appropriate forum for a full and open debate, and address all of 

the issues at one time.”  Rhyne v. K-Mart Corp., 358 N.C. 160, 170, 594 S.E.2d 

1, 8-9 (2004) (internal citations, quotation marks, and alterations omitted).   

Plaintiffs acknowledge that the CON law is economic legislation.  See 

Br. 20.  When courts review laws of this kind, they apply the rational-basis 

test.  This Court has “consistently interpreted” the law-of-the-land clause “to 

permit the state, through the exercise of its police power, to regulate 

economic enterprises provided the regulation is rationally related to a proper 

governmental purpose.”  Poor Richard’s, Inc. v. Stone, 322 N.C. 61, 64, 366 

S.E.2d 697, 699 (1988).  Under this test, courts ask two questions.  First, “is 

there a proper governmental purpose for the statute?”  Id.  And second, “are 

the means chosen to effect that purpose reasonable?”  Id.  Legislation that is 

reasonably related to a proper purpose passes constitutional review.  See id. 

Despite this precedent, plaintiffs argue that the Court “has not always 

applied the same legal test to economic laws.”  Br. 20.  Specifically, plaintiffs 

argue that this Court in other cases has applied a heightened “reasonably 

necessary” test.  Br. 22.  Under this test, plaintiffs argue that courts should 
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ask whether a law is “reasonably necessary to promote the public health, 

morals, order, safety, or general welfare.”  Br. 22 (quoting Cheek v. City of 

Charlotte, 273 N.C. 293, 296, 160 S.E.2d 18, 21 (1968)).  Plaintiffs argue that 

this test is less deferential to the legislature on matters of economic policy 

than the rational-basis test and that this Court must therefore “choose” one 

test over the other.  Br. 24.    

This Court’s precedents are more consistent than plaintiffs claim.  

Although the cases may use slightly different verbal formulations, they all 

ask the same substantive question:  whether the challenged law is a 

“rational” or “reasonable” way of effecting a legitimate government purpose.  

For example, in Poor Richard’s, this Court used the terms “rational” and 

“reasonable” interchangeably, as compared to the antonyms “irrational or 

arbitrary.”  322 N.C. at 65-66, 366 S.E.2d at 699-700.  Other cases have taken 

a similar approach.  E.g., State v. Ballance, 229 N.C. 764, 769-70, 51 S.E.2d 731, 

735 (1949) (asking whether a law had “a rational, real, or substantial relation 

to the public health” or was “reasonably necessary to promote the 

accomplishment of a public good”); see also Roller v. Allen, 245 N.C. 516, 522, 

96 S.E.2d 851, 856-57 (1957) (same).   
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All of the cases, moreover, reflect judicial deference to the political 

branches on disputed matters of economic policy.  For example, even when 

the Court has held that a law fails the constitutional test for economic 

legislation, it has nonetheless cautioned that legislative acts are “entitled to 

great respect” and that the Court has a “duty to sustain an act of the 

Legislature where its constitutionality may be merely a matter of doubt.”  

State v. Harris, 216 N.C. 746, 758, 764, 6 S.E.2d 854, 862, 866 (1940).  For this 

reason, the Court has long recognized that under the deferential standard 

that applies to economic legislation, laws are valid so long as their wisdom is 

at least “fairly debatable.”  A-S-P Assocs. v. City of Raleigh, 298 N.C. 207, 214, 

258 S.E.2d 444, 449 (1979) (quoting In Re Appeal of Parker, 214 N.C. 51, 55, 197 

S.E. 706, 709 (1938)); see Harris, 216 N.C. at 764, 6 S.E.2d at 866 (striking 

down a law when upholding its rationality would “embarrass” the Court); 

Ballance, 229 N.C. at 772, 51 S.E.2d at 736 (striking down a law when its 

irrationality was “plain”).    

To be sure, this deferential review is not a blank check.  It is therefore 

unsurprising that plaintiffs can cite cases where this Court has held that 

economic laws failed even this forgiving constitutional standard.  Br. 20 n.5.   

But any difference that might theoretically exist between a rational-basis test 
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and a reasonably-necessary test is purely academic in the context of this 

case.  As discussed below, under either standard, the CON law is 

constitutional.    

B. The CON law passes any formulation of deferential review. 
 

 The CON law is a constitutional economic regulation under the law-of-

the-land clause because it is reasonably related to the legitimate government 

interest in protecting public health. 

To begin, the government has a legitimate interest in protecting public 

health.  This Court’s cases have confirmed that proposition for more than a 

century.  State v. Hay, 126 N.C. 999, 1000, 35 S.E. 459, 460 (1900); see also, 

e.g., Meads, 349 N.C. at 671-72, 509 S.E.2d at 175-76.  Understandably then, 

plaintiffs do not dispute that protecting the public health is a legitimate 

interest. 

The CON law is a reasonable way to achieve this interest.  The General 

Assembly explained why the CON law benefits public health in the law’s 

findings of fact.  N.C. Gen. Stat. § 131E-175.  Those findings, moreover, trace 

their roots to a legislative commission that the General Assembly formed to 

study and issue a report on improvements in our healthcare system.  See 

supra pp 8-11.  Taken together, the Commission’s and the General Assembly’s 
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analysis powerfully demonstrates why the CON law was a reasonable 

response to widespread concerns about healthcare costs and access—both in 

1978, when the law was first passed, and today.   

The starting point for the Commission’s and the General Assembly’s 

analysis was their finding that healthcare markets do not operate like 

markets for ordinary goods and services.  Specifically, the General Assembly 

found that healthcare financing “limits the effect of free market 

competition.”  N.C. Gen. Stat. § 131E-175(1).   

The Commission extensively detailed the reasons for this limited 

competition.  It explained, for example, that most individuals do not pay for 

healthcare themselves but instead rely on third-party insurers.  See supra pp 

9-10.  Because consumers do not directly pay the full cost of many healthcare 

services, they engage in less price shopping as a result.  See supra pp 9-10.  

The Commission explained that consumers are less likely to compare the 

prices of different healthcare services for other reasons as well.  Consumers 

often make healthcare decisions under conditions of physical or emotional 

distress, relying on the expertise of medical professionals, rather than their 

own independent judgment, in choosing which services to buy.  See supra pp 

9-10.  The Commission also showed that third-party insurance creates 
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incentives for providers to concentrate in urban areas, where consumers are 

more likely to be insured and providers, in turn, are more likely to make a 

profit.  See supra p 10.   

For these and other reasons, it remains common knowledge today that 

the “ways of Adam Smith, for good or ill, do not describe the ways of the 

healthcare market in America.”  Tiwari v. Friedlander, 26 F.4th 355, 366 (6th 

Cir. 2022) (Sutton, C.J.) (upholding Kentucky’s CON law against a rational-

basis challenge), cert. denied 143 S. Ct. 444 (2022).  “Many of the classic 

features of a free market are simply absent in the health care context.”  Colon 

Health Ctrs. of Am., LLC v. Hazel, 813 F.3d 145, 158 (4th Cir. 2016) (Wilkinson, 

J.) (upholding Virginia’s CON law against a rational-basis challenge).   

A reasonable response to these unique economic conditions is a law 

requiring an actual need for a new health service in a particular geographic 

area.  Regulating entry into certain healthcare markets, the General 

Assembly could reasonably believe, would ensure that providers have a 

sufficient number of patients, thereby lowering costs, increasing quality, and 

improving access to healthcare services.      

As for costs, it is reasonable to think that greater patient volumes 

would allow providers to spread their fixed costs across more patients, 
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reducing costs overall.  Tiwari, 26 F.4th at 364; Colon Health, 813 F.3d at 157.  

Without a CON law, the General Assembly found that “unnecessary health 

services” could “proliferat[e],” resulting in “costly duplication and underuse 

of facilities” that could place “an enormous economic burden on the public” 

and that could otherwise impede public access to affordable care.  N.C. Gen. 

Stat. § 131E-175(4), (6).  Indeed, the Commission found that in the absence of 

regulation, healthcare costs were spiraling, and it estimated that North 

Carolinians could spend “between $68 and $84 million each year to maintain 

empty beds.”  See supra p 11.  It was reasonable for the General Assembly to 

“credit its own prior experience with deregulation” in this way.  See Colon 

Health, 813 F.3d at 157. 

As for quality, it is reasonable to think that greater patient volumes 

would ensure that providers perform medical services frequently enough to 

maintain high standards of care.  “In other words, practice makes perfect, or 

at least familiarity with sophisticated medical devices is to be preferred to 

only infrequent use of them.”  Id. at 156; see Tiwari, 26 F.4th at 364.  A CON 

law could therefore reasonably “ensure that new entrants do not overly 

dilute the market and thereby prevent medical personnel from practicing 

and performing procedures on a regular basis.”  Colon Health, 813 F.3d at 156.  
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The Commission, moreover, specifically found that sufficient patient 

volumes were necessary for maintaining a high quality of care.  See supra pp 

10-11.      

As for access, it is reasonable to think that greater patient volumes 

would ensure that providers in all areas of the State, including in historically 

underserved rural communities, can operate profitably.  The General 

Assembly found that “if left to the market place,” healthcare services could 

suffer from “geographical maldistribution” that would harm “the welfare of 

rural North Carolinians” in particular.  N.C. Gen. Stat. § 131E-175(3), (3a).  

“For reasons not difficult to discern, medical services tend to gravitate 

toward more affluent communities.”  Colon Health, 813 F.3d at 157.  CON 

legislation can “mitigate that trend by incentivizing healthcare providers 

willing to set up shop in underserved or disadvantaged areas.”  Id.  By 

“reducing competition in highly profitable operations,” the CON law “may 

provide existing hospitals with the revenue they need not only to provide 

indigents with care, but also to support money-losing but nonetheless 

important operations like trauma centers and neonatal intensive care units.”  

Id.    
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The CON law implements these concerns about costs, quality, and 

access through the review criteria.  To obtain a CON, a provider must show 

that its application “is either consistent with or not in conflict with” various 

statutory requirements.  N.C. Gen. Stat. § 131E-183(a); see Parkway Urology, 

P.A. v. N.C. Dep’t of Health & Hum. Servs., 205 N.C. App. 529, 534, 696 S.E.2d 

187, 192 (2010) (an application must conform with all statutory review criteria 

for the applicant to be awarded a CON).  These criteria reflect the law’s 

findings of fact by requiring providers seeking to offer new health services to 

show how they will address the concerns identified by the Commission and 

the General Assembly if granted a CON.  The criteria require a provider to 

show, for example, how the new health service it proposes to offer will affect 

competition, provide underserved populations with access to health services, 

reduce costs, and provide quality care.  N.C. Gen. Stat. § 131E-183(a)(3), (3a), 

(4), (6), (13), (18a), (20); see supra pp 21-22.    

To be sure, all of these conclusions about the interests that the CON 

law advances are intensely debatable.  As plaintiffs’ own complaint recounts 

in detail, many claim that CON legislation makes for bad policy, arguing that 

CON laws do not improve—and in fact may harm—competition, costs, 

quality, and access in healthcare markets.  (R pp 15-25, ¶¶ 32-92)  The 
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General Assembly has frequently amended the CON law to account for these 

concerns, including as recently as last year.  See supra pp 14-15.  But although 

multiple efforts to repeal the CON law have been introduced in the General 

Assembly, none has garnered enough support to pass both chambers.  See 

supra p 15 n.2.  This ongoing conversation among policymakers about 

whether and to what extent the CON law is needed to maintain a fair and 

efficient healthcare system confirms that the wisdom of the CON law is at 

least debatable and therefore constitutional.  See City of Raleigh, 298 N.C. at 

214, 258 S.E.2d at 449.   

This conversation is taking place in other states as well.  Although 

some states have chosen to repeal their CON laws, thirty-four states 

continue to maintain CON legislation of some kind.  See supra p 15 n.3.  The 

existence of CON legislation in many other states is additional evidence that 

our State’s CON law is a reasonable, if debatable, measure for protecting 

public health.  See Rhyne, 358 N.C. at 184, 594 S.E.2d at 17. 

C. Plaintiffs’ allegations do not establish that the CON law 
violates the law-of-the-land clause. 
 

Despite all of these realities, plaintiffs nonetheless argue that they have 

stated a claim under the law-of-the-land clause based on two allegations in 
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their complaint.  First, plaintiffs allege that the CON law’s findings of fact are 

“false.”  Second, plaintiffs allege that the CON law is irrational as applied to 

their circumstances.  Neither allegation is legally relevant. 

1. Plaintiffs’ allegations about the CON law’s “false” 
findings are legally irrelevant.   

 
Plaintiffs first allege that the CON law’s findings of fact “are false as a 

matter of fact today,” “[w]hatever their truth in 1978” when the CON law was 

passed.  (R p 18, ¶ 49)  Plaintiffs argue that taking this allegation as true 

shows that they have stated a claim under the law-of-the-land clause.  Br. 28-

29.   

Plaintiffs are incorrect that legislative findings must always be assumed 

“false” whenever a plaintiff makes that allegation at the motion-to-dismiss 

stage.  See Br. 29.  To be sure, legislative findings of fact are not immune 

from judicial scrutiny.  Hest Techs., Inc. v. State ex rel. Perdue, 366 N.C. 289, 

294, 749 S.E.2d 429, 433 (2012).  But they are still “entitled to weight” when 

deciding whether a statute is constitutional.  Id. (quoting Redevelopment 

Comm’n of Greensboro v. Sec. Nat’l Bank of Greensboro, 252 N.C. 595, 611, 114 

S.E.2d 688, 700 (1960)).  And when “presented with conflicting evidence 

supporting the legislature’s public policy determinations, courts should defer 
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to the legislature’s findings of fact, especially where, like here, that 

determination is corroborated.”  State v. Hilton, 378 N.C. 692, 703 n.4, 862 

S.E.2d 806, 814 n.4 (2021) (Newby, C.J.).       

This rule carries particular force in the context of this case.  The 

General Assembly enacted legislative findings in the text of the CON law 

itself.  N.C. Gen. Stat. § 131E-175.  It has chosen to maintain those findings in 

the law’s text for forty-five years.  See supra pp 12-13.  The findings set out the 

benefits of the CON law in great detail and are tied to the extensive study 

conducted by the General Assembly’s Legislative Commission on Medical 

Cost Containment.  See supra pp 8-13.  The General Assembly has also 

amended those findings to ensure that they remain valid.  See supra p 13 n.1.  

For example, a 1993 amendment specifically found that the CON law is 

needed to ensure rural access to health services.  See supra p 13 n.1.  And the 

findings involve a particularly complex, heavily regulated area of the 

economy.  See Turner Broad. Sys., Inc. v. FCC, 520 U.S. 180, 196 (1997) (noting 

that legislative findings have “special significance” when they involve 

legislative “judgments concerning regulatory schemes of inherent 

complexity”).  If ever a set of legislative findings were to merit deference, this 

is it.   
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The legislative findings here, moreover, stand in sharp contrast to the 

examples that plaintiffs cite, where this Court discounted findings that were 

threadbare or otherwise unsupported.  Br. 29.  The findings here do not, for 

example, purport to make a legal conclusion that the law serves a legitimate 

government interest.  Town of Atl. Beach v. Young, 307 N.C. 422, 428, 298 

S.E.2d 686, 691 (1983) (legal conclusion that an ordinance served the “public 

welfare” was not dispositive); Foster v. N.C. Med. Care Comm’n, 283 N.C. 110, 

125, 195 S.E.2d 517, 527 (1973) (legal conclusion that a law served a “public 

purpose” was entitled to “great weight” but not dispositive); Redevelopment 

Commission, 252 N.C. at 604-05, 611, 114 S.E.2d at 695, 700 (similar).  Instead, 

the findings provide detailed factual predicates for why the CON law is 

needed to protect public health—facts that are then implemented through 

the review criteria.  N.C. Gen. Stat. §§ 131E-175, -183.   

Nor are the findings here flatly inconsistent with “common knowledge 

or experience,” or otherwise unsupported.  Harris, 216 N.C. at 758, 6 S.E.2d at 

862; id. at 752, 6 S.E.2d at 859 (assertion that licensing regime for dry 

cleaners was required to protect public health was so “meager in its 

expression of purpose” as to render statute unreasonable); see also State v. 

Grady, 372 N.C. 509, 544, 831 S.E.2d 542, 568 (2019) (State “concede[d] that it 
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did not present any evidence tending to show the [law’s] efficacy in 

furthering the State’s legitimate interests”).  To the contrary, the findings in 

the CON law are amply supported, in the text of the law itself, in the findings 

of the Commission, and by common experience, as other courts have 

repeatedly confirmed.  E.g., Tiwari, 26 F.4th at 366; Colon Health, 813 F.3d at 

158.   

All that contradicts the findings here is plaintiffs’ policy disagreement 

with how the General Assembly has chosen to regulate healthcare.  But 

plaintiffs’ allegations on this score—detailed though they may be, (see R pp 

15-25, ¶¶ 32-92)—are irrelevant under the deferential standard of review that 

courts apply to economic legislation.  Under that standard, the question is 

not whether the CON law’s findings of fact are “true” or “false.”  Rather, the 

question is whether the findings are debatable.  City of Raleigh, 298 N.C. at 

214, 258 S.E.2d at 449.  For all the reasons discussed above, they are.  See 

supra Part II.B. 

Indeed, if plaintiffs’ view of the law were to prevail, parties could 

survive a motion to dismiss and seek discovery to challenge a state law based 

on nothing more than a claim that the General Assembly had erred as a 

matter of policy.  A rule of that kind is “bereft of any limiting principle.”  
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Colon Health, 813 F.3d at 159.  “Most legislation, after all, relies on 

assumptions that can be empirically challenged.”  Id.  The General Assembly 

is not required to “submit expert testimony or provide bullet-proof empirical 

backing for every legislative judgment.”  Id. 

Plaintiffs’ allegation that the CON law’s findings of fact are “false” 

today fails for another reason as well.  The question is whether the General 

Assembly could have been reasonably persuaded by those facts when it 

passed the CON law.  See, e.g., Rhyne, 358 N.C. at 184, 594 S.E.2d at 17 (asking 

whether “the perceived need for [the challenged legislation] was at least 

debatable when the General Assembly chose to enact” the law); Powe v. 

Odell, 312 N.C. 410, 414, 322 S.E.2d 762, 764 (1984) (asking whether there were 

“reasonable facts on which the legislature could have relied” when it passed 

the law at issue).  

Plaintiffs effectively concede that the CON law was a reasonable 

regulation when the General Assembly first passed the law in 1978.  See Br. 

10-11.  They contend that the CON law has since outlived its usefulness.  Br. 

10-11.  But courts look at the facts known to the legislature at the time of a 

law’s enactment to preserve the separation of powers.  After all, updating a 

statute is a legislative, not a judicial, function.  See Antonin Scalia & Bryan A. 
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Garner, Reading Law:  The Interpretation of Legal Texts 82-83 (2012) 

(“[C]hanging written law, like adopting written law in the first place, is the 

function of . . . elected legislators and . . . elected executive officials and their 

delegates.”); cf. Wis. Cent. Ltd. v. United States, 138 S. Ct. 2067, 2074 (2018) 

(only legislatures may “revise statutes in light of new social problems and 

preferences”).  Thus, plaintiffs’ allegation that the CON law’s findings of fact 

are now “false” is irrelevant to the constitutional analysis.  If conditions have 

changed since the law’s passage that require its further amendment or 

repeal, as plaintiffs claim, that task is for the political branches.  And as 

shown above, the political branches have taken up that task, regularly 

updating the law, including its findings of fact.  See supra pp 13-15 & n.1.  

2. Plaintiffs’ allegations that the CON law is irrational as 
applied to them are legally irrelevant. 

 
Plaintiffs also allege that applying the CON law to their particular 

circumstances would be irrational.  Plaintiffs allege, for example, that but for 

the CON law, Dr. Singleton would offer high-quality and affordable eye 

surgeries to all patients at the Center.  Br. 27; see, e.g., R p 28, ¶ 107.  

Plaintiffs further allege that barring Dr. Singleton from receiving a CON has 

no real-world benefit for patient health or safety and instead only serves to 
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protect Dr. Singleton’s potential competitor, CarolinaEast.  Br. 27; see, e.g., R 

pp 10-11, 28, ¶¶ 4, 106.  Plaintiffs argue that taking these allegations as true 

shows that they have stated a claim under the law-of-the-land clause.  Br. 27.    

As discussed above, these allegations demonstrate that plaintiffs 

should first exhaust their administrative remedies before seeking judicial 

review, so that the expert agency charged with administering the CON law 

can first evaluate their fact-specific claims.  See supra Part I.  But other than 

by showing that judicial consideration of plaintiffs’ claims would be 

premature, taking these allegations as true does not change the 

constitutional analysis.   

When courts apply deferential review to generally applicable economic 

legislation, they allow legislatures to pass laws that may be under- or over-

inclusive in some circumstances.  An economic law is not unconstitutional 

merely because, as applied to a particular set of facts, the law “results in 

some inequality” or “is not made with mathematical nicety.”  Powe, 312 N.C. 

at 413, 322 S.E.2d at 764 (quoting Dandridge v. Williams, 397 U.S. 471, 485 

(1970)).  The General Assembly may pass economic legislation that draws 

lines, with the consequence that “[o]f necessity some individuals will fall just 

short of the line while others will just barely cross it.”  Duggins v. N.C. State 
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Bd. of Certified Pub. Acct. Exam’rs, 294 N.C. 120, 133, 240 S.E.2d 406, 415 

(1978).  But “incidental individual inequality” created by generally applicable 

economic laws does not give rise to a constitutional violation.  Id.; see also 

Town of Beech Mountain v. Cnty. of Watauga, 324 N.C. 409, 414, 378 S.E.2d 

780, 784 (1989) (generally applicable tax statute was rational in light of the 

facts that the General Assembly “could reasonably have determined” in 

passing the law, even if those facts did not hold as applied to an individual 

town’s unique circumstances).    

That approach is consistent with the deferential review that this Court 

applies to economic laws, and furthers the respect for the separation of 

powers that such an approach embodies.  See supra Part. II.A.  Thus, in the 

context of this particular case, plaintiffs’ allegations about how the CON law 

applies to their circumstances do not bear on the constitutional analysis 

here. 

D. The cases on which plaintiffs rely support the CON law’s 
constitutionality.  

 
 Plaintiffs ask this Court to reach a contrary conclusion, citing two lines 

of precedent:  this Court’s decision in Aston Park and this Court’s 
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occupational-licensing cases.  But far from supporting plaintiffs’ claims, 

these cases only confirm that the CON law is constitutional.  

  1. Aston Park does not control.  

 As discussed above, this Court in Aston Park struck down a 1971 CON 

law under the law-of-the-land clause.  282 N.C. at 551, 193 S.E.2d at 735; see 

supra pp 6-8.  Plaintiffs contend that the General Assembly “defied” and 

“overrule[d]” this Court’s decision in Aston Park by passing a new CON law 

in 1978.  Br. 3.  Plaintiffs’ argument lacks merit.   

Aston Park does not control here because that case concerns a law that 

no longer exists.  The 1971 law that this Court struck down in Aston Park was 

all of three pages, and it did not even purport to show how a CON 

requirement would promote public health.  See supra p 6.  As a result, this 

Court saw “no reason to doubt” that healthcare services were “comparable” 

to any “ordinary business.”  Aston Park, 282 N.C. at 549, 193 S.E.2d at 734.  

The General Assembly responded to this decision by passing a new CON law.  

The new law codified findings of fact explaining why a CON requirement 

would protect public health—findings that the old law lacked.  See supra pp 

11-12.  The new law also explained that healthcare markets do not operate 

under conditions of perfect competition—contrary to the Court’s 
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assumption in Aston Park.  See supra pp 11-12.  Thus, as the Court of Appeals 

has repeatedly held over the course of three decades, these changes to the 

CON law mean that Aston Park does not render the current CON law 

unconstitutional.  See Hope, 203 N.C. App. at 607, 693 S.E.2d at 682-83 

(holding that “the deficiencies identified by the Court in Aston Park are no 

longer present in the current CON law,” rendering Aston Park “moot”); State 

ex rel. Utils. Comm’n v. Empire Power Co., 112 N.C. App. 265, 275, 435 S.E.2d 

553, 558 (1993) (similar).       

By seeking to tie the current CON law to the deficiencies that this 

Court earlier identified in the 1971 law, plaintiffs would effectively prevent 

the General Assembly from ever passing legislation that seeks to respond to 

court decisions.  But this Court has made clear that the legislature has the 

power to make “statutory changes” that “follow or are reflective of . . . 

decisions from this Court.”  Rosero v. Blake, 357 N.C. 193, 203, 581 S.E.2d 41, 

47 (2003).  In exercising that power here, the General Assembly respected, 

rather than “defied,” Aston Park. 

  2. The occupational-licensing cases do not control.   

 Plaintiffs’ reliance on this Court’s occupational-licensing cases fares no 

better.  Plaintiffs emphasize a trio of cases that the Court decided in the 
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middle of the last century:  Roller v. Allen, 245 N.C. 516, 96 S.E.2d 851 (1957); 

State v. Ballance, 229 N.C. 764, 51 S.E.2d 731 (1949); and State v. Harris, 216 

N.C. 746, 6 S.E.2d 854 (1940).  Br. 17, 22, 28.  These cases held unlawful 

occupational-licensing schemes for tile installers (Roller), photographers 

(Ballance), and dry cleaners (Harris).  But they do not apply in the context of 

this case, where plaintiffs challenge a law regulating their ability to provide 

eye surgeries.   

 To begin, the CON law is not an occupational-licensing regime in the 

first place.  The occupational-licensing cases involve statutory regimes 

requiring a license as a prerequisite to practicing a given occupation.  Roller, 

245 N.C. at 518, 96 S.E.2d at 853; Ballance, 229 N.C. at 766, 51 S.E.2d at 732; 

Harris, 216 N.C. at 754, 6 S.E.2d at 860.  Without a license, an individual was 

entirely excluded from a profession.  Id.  The CON law imposes no such 

exclusion.  Instead, the CON law regulates entry into markets for particular 

types of new health services, like operating rooms.  N.C. Gen. Stat. §§ 131E-

176(16), -178(a).  The expert agency charged with administering the law 

revisits those regulations on an annual basis, making adjustments in light of 

new healthcare data, public input, and written petitions.  See supra pp 16-20.  

Most importantly, unlike an occupational-licensing regime, nothing in the 
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CON law prevents Dr. Singleton from practicing medicine, his chosen 

occupation.  The law merely finds no current need for the new operating 

room that Dr. Singleton proposes to offer, a determination that may be 

changed any year.  See supra pp 16-20.  The law regulates where the 

profession may be practiced, not whether an individual may practice it.       

 But even if the CON law resembles an occupational-licensing regime in 

some respects, the law still has little in common with the laws that this 

Court has found unconstitutional.  The cases require the General Assembly 

to identify a “distinguishing feature” of the business or occupation that 

justifies imposing a licensing regime to protect the public welfare.  Harris, 

216 N.C. at 758, 6 S.E.2d at 863.  In the trio of cases that plaintiffs emphasize, 

the Court found it obvious, based on “common knowledge,” that licensing 

requirements for taking photographs, dry cleaning clothes, or installing tile 

served no possible public-health purpose.  Id. at 760, 6 S.E.2d at 863; see 

Roller, 245 N.C. at 522-23, 96 S.E.2d at 856-57; Ballance, 229 N.C. at 771, 51 

S.E.2d at 735-36.    

Here, by contrast, healthcare markets have many “distinguishing 

features” that could reasonably justify the CON law—features that the 

General Assembly expressly enacted into the law’s text.  See supra Part II.B.  
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Quite unlike photographers, dry cleaners, or tile layers, members of the 

medical profession have long been the subject of extensive state regulation 

to protect public health.  See In re Guess, 327 N.C. 46, 57, 393 S.E.2d 833, 839 

(1990); State v. Call, 121 N.C. 643, 645-46, 28 S.E. 517, 517 (1897); cf. Roller, 245 

N.C. at 526, 96 S.E.2d at 859 (noting a “dividing line between the professions 

and skilled trades which in the public interest permit of regulation by 

licensing under the police power, and those ordinary lawful and innocuous 

occupations and trades which are protected from regulation by 

constitutional guarantees”).   

These differences align this case with other occupational-licensing 

cases where this Court has upheld licensing laws against constitutional 

challenges.  For example, in Motley v. State Board of Barber Examiners—

decided in 1947, in between Harris and Ballance—this Court ratified a 

licensing scheme for barbers.  228 N.C. 337, 45 S.E.2d 550 (1947).  The Court 

held that the law implicated “questions of sanitation, public health and 

standards of the trade”—“matters of public policy within the control” of the 

political branches of government.  Id. at 342, 45 S.E.2d at 553.  Similarly, in 

State v. Warren—decided in 1960, just three years after Roller—the Court 

upheld a licensing regime for real-estate brokers.  252 N.C. 690, 114 S.E.2d 
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660.  The Court explained that a regulation of this kind was justified because 

“the intrinsic nature of the business” brought brokers “into a relation of trust 

and confidence” with their clients, giving brokers “[c]onstant” “opportunities 

by concealment and collusion to extract illicit gains.”  Id. at 695, 114 S.E.2d at 

665 (quoting Roman v. Lobe, 152 N.E. 461, 463 (N.Y. 1926)). 

* * * 

 In sum, under any formulation of the deferential review that applies to 

economic legislation—and taking all of plaintiffs’ allegations as true—

plaintiffs have failed to state a claim that the CON law violates the law-of-

the-land clause. 

III. Plaintiffs Failed To State A Claim Under The Exclusive-
Emoluments And Anti-Monopoly Clauses. 

 
Plaintiffs have also failed to state a claim under the exclusive-

emoluments and anti-monopoly clauses.  Both clauses require plaintiffs to 

show that the CON law grants an exclusive privilege.  But the CON law 

grants no such exclusivity, because it does not foreclose future entry into the 

market for health services.  And even if the CON law had that effect, the law 

would still pass constitutional review because it promotes the general 

welfare. 
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A. The exclusive-emoluments and anti-monopoly clauses 
require the grant of an exclusive privilege.  

 
The exclusive-emoluments and anti-monopoly clauses are two related 

provisions of our state constitution that trace their roots to the founding.  

The exclusive-emoluments clause provides that “[n]o person or set of 

persons is entitled to exclusive or separate emoluments or privileges from 

the community but in consideration of public services.”  N.C. Const. art. I, 

§ 32; see also N.C. Const. of 1776, Declaration of Rights, § III.  The anti-

monopoly clause provides that “[p]erpetuities and monopolies are contrary 

to the genius of a free state and shall not be allowed.”  N.C. Const. art. I, § 34; 

see also N.C. Const. of 1776, Declaration of Rights, § XXIII.   

The clauses share a common history and purpose.  See John V. Orth & 

Paul Martin Newby, The North Carolina State Constitution 91 (2d ed. 2013) 

(noting that a legal monopoly “is indistinguishable from the ‘exclusive 

privileges’ referred to” by the anti-emoluments clause).  The clauses were 

enacted due to the historical experiences of the framers with “English 

monarchs [who] had used grants of monopolies to reward their political 

favorites.”  Id. at 90; see generally 4 David Hume, History of England From 

the Invasion of Julius Caesar to the Revolution of 1688, at 344-45 (1778) 
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(describing how the English Crown arbitrarily granted monopoly rights to 

individuals).  As a result, the clauses were designed to “prevent the state 

government from favoring one person or group over another” and thus 

“prevent the development of privileged classes.”  John V. Orth, 

Unconstitutional Emoluments: The Emoluments Clauses of the North 

Carolina Constitution, 97 N.C. L. Rev. 1727, 1730 (2019).    

The clauses also share related language.  At the founding, an 

“emolument” was a “profit” or an “advantage.”  Samuel Johnson, A Dictionary 

of the English Language (3d ed. 1768); see also 1 John Ash, The New and 

Complete Dictionary of the English Language (1775) (same).  That profit or 

advantage, moreover, had to be “exclusive”:  it had to “debar[ ] [others] from 

participation.”  Johnson, supra; see also 1 Ash, supra (defining “exclusive” as 

“[h]aving the power of exclusion, debarring, excepting”).  The word 

“monopoly” had a similar meaning.  Although founding-era definitions of the 

word varied, a monopoly was understood to be, at a minimum, an “exclusive 

privilege of selling anything.”  Johnson, supra; accord Orth & Newby, supra 

at 91 (“[A] legal monopoly would be the grant of an exclusive right to trade in 

a certain area or to deal in certain goods.”).  
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The clauses are structurally related as well, with both provisions 

located in the Declaration of Rights.  Like all provisions in the Declaration, 

the clauses operate against the government, not private actors.  See Bailey v. 

Flue Cured Tobacco Co-op. Stabilization Corp., 158 N.C. App. 449, 456, 581 

S.E.2d 811, 816 (2003) (affirming dismissal of anti-monopoly claim for lack of 

state action).  More than a century would pass before Congress enacted the 

federal antitrust laws, which bar private parties from acquiring or 

maintaining monopoly power through improper means.  See Act of July 2, 

1890, ch. 647, § 2, 26 Stat. 209 (codified at 15 U.S.C. § 2).        

In keeping with this text, history, and structure, this Court has held 

that, at their historical core, these clauses apply to state-granted “exclusive” 

privileges.  To decide whether state action violates this bar on exclusivity, 

courts ask whether future competition has been foreclosed in a relevant 

market.  For example, in Town of Clinton v. Standard Oil Company, this 

Court struck down an ordinance that prevented any new gasoline stations 

from opening a business in a town.  193 N.C. 432, 433, 137 S.E. 183, 183 (1927).  

The Court held that the ordinance violated the anti-monopoly clause 

because it ensured that the town’s six existing gasoline stations “would be 

the sole sellers for all time in perpetuity.”  Id. at 435, 137 S.E. at 184.  In other 
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words, the Court explained, the law was “no regulation”—it was “a 

prohibition.”  Id. at 434, 137 S.E. at 184.  

By contrast, this Court has upheld state action that leaves the door 

open to new market entrants.  This Court’s decision in Madison Cablevision, 

Inc. v. City of Morganton illustrates this principle.  325 N.C. 634, 386 S.E.2d 

200 (1989).  There, a city declined to renew a cable-television franchise that 

it had granted.  Id. at 640, 386 S.E.2d at 204.  The city also rejected franchise 

applications from two other providers, instead deciding that the city itself 

would establish a city-owned system.  Id. at 641, 386 S.E.2d at 204.  The city 

stated that it would revisit the need for additional cable providers in five 

years.  Id. 

The cable company whose franchise the city declined to renew sued, 

asserting claims under the exclusive-emoluments and anti-monopoly 

clauses.  Id. at 643, 386 S.E.2d at 205.  This Court held that the city did not 

violate either provision.  Id. at 653, 386 S.E.2d at 211.  The Court explained 

that the city had not made itself an “exclusive” provider of cable-television 

services within the meaning of the constitution because it had “not 

foreclosed for any period the possibility that franchises might be granted to 

other applicants.”  Id. at 654, 386 S.E.2d at 211.  To the contrary, the city 



- 76 - 
 
“expressly left open the possibility that other cable companies could apply 

for and obtain a franchise in the future,” and the city would revisit that 

possibility “five years after it issued its decision to operate a municipal 

system.”  Id.  Because the city preserved the possibility of future competition, 

no “exclusive” privilege was at issue, as required to state a constitutional 

claim.  Id.     

B. The CON law does not grant an exclusive privilege.  
 
 Here, although the CON law regulates entry into certain healthcare 

markets, it does not prohibit future competition by granting providers 

“exclusive” rights to a market.  Plaintiffs therefore cannot state claims under 

the exclusive-emoluments and anti-monopoly clauses.  

 Plaintiffs allege that the CON law excludes them from offering eye 

surgeries on a full-time basis at their New Bern eye clinic.  (R pp 26-30, 

¶¶ 93-120)  Plaintiffs allege that the CON law instead grants CarolinaEast the 

“exclusive” right to offer services of that kind.  (R p 27, ¶ 101; R p 32, ¶ 137)  

Plaintiffs claim that the CON law establishes this exclusive right because, for 

the last ten years, the State Medical Facilities Plan has not found a need for 

new operating rooms in the relevant geographic area.  (R p 27, ¶ 100)  As a 

result, plaintiffs argue that they are “categorically banned” from ever 
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applying for a CON to offer their own competing services.  See Br. 40; R p 27, 

¶ 99. 

These allegations fail as a matter of law.  As discussed above, the CON 

process is flexible in both design and practice, and is responsive to changes 

based on public, agency, and judicial review.  For example, health experts 

annually update and revise need determinations for certain health services in 

a given area.  See supra pp 16-20.  Parties may also petition to change these 

need determinations or the methodologies and policies used to calculate 

them.  See supra pp 16-20.  Petitions of this kind are granted—and need 

determinations are amended—with some regularity.  See supra p 20 n.4.  In 

addition, the CON law sets out a detailed administrative process for parties 

to challenge CON decisions and gives parties who exhaust those remedies a 

right to judicial review.  See supra pp 20-22.  Thus, a no-need finding, or a 

decision denying a CON, does not foreclose the possibility that CONs might 

be granted to future applicants.   

These features of the CON process put this case on all fours with this 

Court’s decision in Madison Cablevision.  The CON law does “not foreclose[ ] 

for any period the possibility” that new applicants might be able to enter a 

given market.  See Madison Cablevision, 325 N.C. at 654, 386 S.E.2d at 211.  To 
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the contrary, the law “expressly [leaves] open the possibility” that providers 

may “apply for and obtain” a CON “in the future.”  Id.  It does so by 

establishing a detailed process for agency decision-making, public input, and 

several layers of review, both within the agency and the judiciary.  In other 

words, the law is a “regulation” rather than a “prohibition”—it does not give 

any provider the sole right to offer health services “for all time in perpetuity.”  

Town of Clinton, 193 N.C. at 435, 137 S.E. at 184.    

 Plaintiffs appear to argue that, in the alternative, the CON law violates 

the bar on exclusivity by setting need determinations two years in advance.  

Br. 7-8.  But as discussed above, plaintiffs simply misunderstand how the law 

operates:  Although the CON law calculates need determinations by 

estimating need two years into the future, once a need determination has 

been made, parties may apply for a CON that same year.  See supra pp 43-44.    

Plaintiffs’ argument on this score is also beside the point.  The 

question under the exclusive-emoluments and anti-monopoly clauses is 

whether state action has left the door open for potential future competition.  

For example, in Madison Cablevision, even though the city declared itself the 

sole provider of cable-television services, this Court rejected a constitutional 

challenge because the city would revisit its determination in five years.  325 
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N.C. at 654, 386 S.E.2d at 211.  Thus, even if plaintiffs were correct that the 

CON law sets need determinations two years in advance, plaintiffs still could 

not show that the law has eliminated potential future competition, as this 

Court’s cases require. 

C. The CON law is otherwise constitutional. 
 
As shown above, plaintiffs’ claims fail for a fundamental reason:  The 

CON law does not, as a matter of law, “categorically ban” them from a given 

market.  (R p 27, ¶ 99)  This Court therefore need go no further.  On the 

facts alleged in this case, the Court can resolve plaintiffs’ exclusive-

emoluments and anti-monopoly claims by holding that plaintiffs have not 

shown that the CON law creates a state-granted “exclusive” privilege.6 

                                           
6  Plaintiffs here do not rely on this Court’s cases holding that the anti-
monopoly clause may apply even in the absence of a showing that “all 
competition has been eliminated.”  DiCesare v. Charlotte-Mecklenburg Hosp. 
Auth., 376 N.C. 63, 98, 852 S.E.2d 146, 169 (2020) (emphasis added).  When, 
unlike here, a plaintiff brings an anti-monopoly claim on the theory that 
competition has been reduced rather than eliminated, this Court has in 
some cases looked to federal antitrust law to decide whether a plaintiff has 
alleged “more than a mere adverse effect on competition”—for example, that 
“competition is stifled,” “freedom of commerce is restricted,” and prices are 
“controlled” by a single firm.  Am. Motors Sales Corp. v. Peters, 311 N.C. 311, 
315-17, 317 S.E.2d 351, 355-57 (1984); see also DiCesare, 376 N.C. at 98-99, 852 
S.E.2d at 169-70 (similar).  Here, however, plaintiffs argue that the CON law 
has eliminated, rather than reduced, competition in the relevant market.  Br. 
40; see generally R pp 26-30, ¶¶ 93-120.  In this way, plaintiffs’ claim arises 
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Even if the Court disagrees, however, the CON law is still 

constitutional because it promotes the general welfare.  Under both the 

exclusive-emoluments and anti-monopoly clauses, this Court has long held 

that the state may constitutionally grant an exclusive privilege if doing so 

furthers a public purpose.    

1. The CON law does not violate the exclusive-
emoluments clause because the law benefits the 
public interest. 

 
Start with the exclusive-emoluments clause.  By its terms, the clause 

allows the government to provide exclusive emoluments “in consideration of 

public services.”  N.C. Const. art. I, § 32.   

This Court has long read the term “public services” to include those 

services that promote the general welfare.  For decades, the Court has 

therefore held that the exclusive-emoluments clause “is not implicated” 

when a law “is intended for ‘the promotion of the general welfare, as 

distinguished from the benefit of the individual, and if there is reasonable 

                                           
only under the historical meaning of the anti-monopoly clause.  Br. 30-38.  
Because plaintiffs have only framed their anti-monopoly claim on an 
exclusion theory—and because that claim fails on its own terms—this case 
does not require the Court to address how the anti-monopoly clause might 
incorporate modern federal antitrust law.     
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basis for the Legislature to conclude that the granting of the [benefit] would 

be in the public interest.’”  State ex rel. Utils. Comm’n v. Carolina Util. 

Customers Ass’n, 336 N.C. 657, 677, 446 S.E.2d 332, 344 (1994) (quoting State 

v. Knight, 269 N.C. 100, 108, 152 S.E.2d 179, 184 (1967)); Town of Emerald Isle 

ex rel. Smith v. State, 320 N.C. 640, 654, 360 S.E.2d 756, 764 (1987) (same); 

Orth & Newby, supra at 90 (same). 

Plaintiffs here, by contrast, argue that the term “public services” is 

limited to only “government services rendered to the people.”  Br. 32 

(emphasis added).  They therefore read the clause to permit only those 

exclusive emoluments in consideration of government-provided, rather than 

private, services.  Br. 36.  But plaintiffs cite no case that has ever adopted this 

formulation.  And they ignore decades of this Court’s precedents, discussed 

above, holding that a law promoting the general welfare does not violate the 

exclusive-emoluments clause.  Yet plaintiffs do not ask this Court to 

overturn these precedents.  And plaintiffs fail to explain why the Court 

should not afford those cases stare decisis effect.  Instead, plaintiffs simply 

announce a new test that they prefer.  That is not how the law works.   

Plaintiffs’ own cases, moreover, are not persuasive support for the 

distinction they seek to draw between services performed by the government 
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and services performed by private parties.  To be sure, plaintiffs cite cases in 

which this Court struck down laws under the exclusive-emoluments clause 

when private parties performed the service at issue.  See Br. 35.  But the 

Court’s reasoning in these cases focused on why the service failed to benefit 

the public rather than on who performed the service.  See, e.g., Simonton v. 

Lanier, 71 N.C. 498, 504 (1874) (distinguishing “public laws” that are 

“founded on the gravest considerations of public benefit” from “private 

statutes” that “are not of common concern, and do not receive the watchful 

and cautious scrutiny of the legislature”); Motley v. S. Finishing & Warehouse 

Co., 122 N.C. 347, 351, 30 S.E. 3, 4 (1898) (asking “[w]hat benefit can this 

privilege be to the public?”);  State v. Fowler, 193 N.C. 290, 293, 136 S.E. 709, 

711 (1927) (finding an exemption from certain criminal laws to be “arbitrary 

and unreasonable”).  If anything, these historical cases therefore confirm—

rather than undermine—this Court’s well-established test under the 

exclusive-emoluments clause, which asks whether the law at issue was 

intended to promote, and reasonably does promote, the general welfare.  

Here, the CON law meets both requirements.  First, the General 

Assembly intended the CON law to promote the general welfare.  The 

statute’s text shows that the General Assembly’s purpose in passing the law 
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was to protect public health, a legislative aim that this Court has long 

recognized as legitimate.  N.C. Gen. Stat. § 131E-175; see supra Part II.B. 

Second, the General Assembly had a reasonable basis for concluding 

that the CON law would serve the public interest.  For all the reasons 

discussed above, the General Assembly could have reasonably concluded 

that by regulating entry into healthcare markets based on the public’s need, 

a CON law could reduce costs, increase quality, and ensure a fair and 

equitable distribution of healthcare services.  See supra Part II.B.  These 

considerations amply satisfy the reasonable-basis requirement under the 

exclusive-emoluments clause.  See, e.g., Carolina Utility, 336 N.C. at 677, 446 

S.E.2d at 344 (the General Assembly did not confer an exclusive emolument 

when it passed a law that used utility-supplier refunds to help expand 

“natural gas facilities into previously unserved areas”). 

2. The CON law does not violate the anti-monopoly 
clause because the law does not cause the loss of a 
common right. 

 
The anti-monopoly clause similarly permits the government to grant 

an exclusive privilege that furthers a public purpose.   

This Court has long endorsed this historical understanding of the word 

“monopoly.”  In State v. Harris, for example, the Court held that “monopoly, 
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as originally defined, consisted in a grant by the sovereign of an exclusive 

privilege to do something which had theretofore been a matter of common 

right.”  216 N.C. at 761, 6 S.E.2d at 864 (emphasis added); see generally Lord 

Edward Coke, The Third Part of The Institutes of The Laws of England: 

Concerning High Treason, and Other Pleas of the Crown, and Criminal Causes 

181 (1809) (defining a monopoly as a sole “allowance by the king by his grant” 

that included an element of restraint of “any freedom, or liberty [the public] 

had before”).  A right ceases to be “common” when its “restraint becomes 

necessary for the public good.”  Thrift v. Bd. of Comm’rs, 122 N.C. 31, 37, 30 

S.E. 349, 351 (1898).   

As a result, the government may grant an exclusive privilege if that 

grant does not deprive others of a common right—that is, if granting that 

privilege serves the public good.  This Court’s early occupational-licensing 

cases illustrate this principle.  In those cases, this Court held that 

occupational-licensing regimes violated the anti-monopoly clause for 

effectively the same reasons that they violated the law-of-the-land clause—

the laws did not serve the public good and were otherwise unreasonable.  

Ballance, 229 N.C. at 772, 51 S.E.2d at 736 (holding that because the law was 

“addressed to the interests of a particular class rather than the good of 
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society as a whole,” it “tends to promote a monopoly in what is essentially a 

private business”); see also Harris, 216 N.C. at 764, 6 S.E.2d at 866; Roller, 245 

N.C. at 525-26, 96 S.E.2d at 859.  By contrast, this Court has upheld against 

anti-monopoly challenges occupational-licensing laws that did in fact serve 

the public good and thus did not deprive others of a common right:  Indeed, 

this Court has done so specifically in the healthcare context.  E.g., Call, 121 

N.C. at 646, 28 S.E. at 517 (medical licensing regime was “an exercise of the 

police power for the protection of the public against incompetents and 

impost[e]rs, and is in no sense the creation of a monopoly or special 

privileges”).   

For all the reasons discussed above, the CON law serves the public 

good and therefore does not deprive plaintiffs of a “common right.”  See 

supra Part II.B.  This Court has limited common rights to certain “innocuous, 

ordinary” trades or “legitimate and harmless profession[s].”  Harris, 216 N.C. 

at 748, 6 S.E.2d at 856; American Motors, 311 N.C. at 321, 317 S.E.2d at 358.  

But plaintiffs here seek to perform outpatient eye surgeries.  They thus seek 

to engage in the kind of “professions and skilled trades which in the public 

interest permit of regulation by licensing under the police power.”  Roller, 

245 N.C. at 526, 96 S.E.2d at 859; see also In re Guess, 327 N.C. at 57, 393 
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S.E.2d at 839 (holding that “there is no right to practice medicine which is 

not subordinate to the police power of the state[ ].” (quoting Lambert v. 

Yellowley, 272 U.S. 581, 596 (1926)).  Plaintiffs therefore cannot state a claim 

under the anti-monopoly clause.  

D. Aston Park does not control plaintiffs’ exclusive-
emoluments and anti-monopoly claims. 

 
 Plaintiffs have one remaining argument:  that this Court’s decision in 

Aston Park requires holding that the CON law violates the exclusive-

emoluments and anti-monopoly clauses.  Br. 38.   

 Plaintiffs are correct that this Court in Aston Park stated that the old 

CON law violated both clauses.  282 N.C. at 551, 193 S.E.2d at 736.  But the 

Court reached that conclusion only in view of its holding that the law lacked 

a rational or reasonable basis.  Id.; see also American Motors, 311 N.C. at 320, 

317 S.E.2d at 358 (stating that the Court’s decision on the anti-monopoly 

clause in Aston Park “turned on the absence of a rational relationship 

between the required certificate of need and any public good or welfare 

consideration”).  In fact, its entire analysis on both clauses consisted of one 

sentence that echoed its earlier reasoning on the law-of-the-land clause.  

Aston Park, 282 N.C. at 551, 193 S.E.2d at 736.  Because the new CON law 
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solved the earlier deficiencies identified in Aston Park, that case does not 

control here.  See supra Part II.D.1.        

Recognizing that the government may, consistent with the exclusive-

emoluments and anti-monopoly clauses, grant an exclusive privilege when 

doing so serves the public good is not, as plaintiffs claim, to uncritically 

incorporate the rational-basis test into provisions of our state constitution 

that have their own distinct text and history.  Br. 38-40.  To the contrary, 

plaintiffs’ discussion of this issue sells this Court’s well-established 

precedents short.  For decades, this Court has preserved a unique and 

independent role for both clauses.  Considering whether a challenged law 

serves the public, rather than private, good is consistent with that role.  It is 

consistent with the framers’ distrust of state action that would allow “the 

development of privileged classes.”  Orth, 97 N.C. L. Rev. at 1730.     

* * * 

 In sum, the CON law does not violate the exclusive-emoluments or 

anti-monopoly clauses because it does not grant an exclusive privilege.  In 

the alternative, the CON law is nonetheless constitutional under these 

clauses because it promotes the general welfare.  
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CONCLUSION 

The debate over the CON law belongs to the democratic process—to 

the people, acting through the political branches—not the courts.  This 

Court should affirm the judgment of the Court of Appeals.  
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commo� resources such as shared health databases, �urchas��� coo�erat��es, a�d shared ���ormat�o� 
ma�a�eme�t, a�d b� �romot��� coord��ated ser��ces that reduce du�l�cat��e a�d co��l�ct��� care� �he 
���� also reco����es the �m�orta�ce o� bala�ced com�et�t�o� a�d mar�et ad�a�ta�e �� order to e�coura�e 
���o�at�o�, ��so�ar as those ���o�at�o�s �m�ro�e sa�et�, �ual�t�, access, a�d �alue �� health care del��er�� 

Th� Stat� H�alth Planning P������
�hrou�hout the de�elo�me�t o� the �orth �arol��a �tate �ed�cal �ac�l�t�es �la� there are o��ortu��t�es �or 
�ubl�c re��e� a�d comme�t� �ect�o�s o� the �la�, ��clud��� the �ol�c�es a�d methods �or �ro�ect��� �eed, 
are de�elo�ed ��th the ass�sta�ce o� comm�ttees o� the �orth �arol��a �tate �ealth �oord��at��� �ou�c�l� 
�he comm�ttees subm�t the�r recomme�dat�o�s to the �ou�c�l �or a��ro�al� � �ro�osed �la� �s assembled 
a�d made a�a�lable to the �ubl�c� �ubl�c hear���s o� the �ro�osed �la� are held throu�hout the �tate dur��� 
the summer� �omme�ts a�d �et�t�o�s rece��ed dur��� th�s �er�od are co�s�dered b� the �ou�c�l a�d, u�o� 
��cor�orat�o� o� all cha��es a��ro�ed b� the �ou�c�l, a ���al dra�t o� the �la� �s �rese�ted to the �o�er�or 
�or re��e� a�d a��ro�al� ��th the �o�er�or�s a��ro�al, the �tate �ed�cal �ac�l�t�es �la� becomes the 
o���c�al docume�t �or health �ac�l�t� a�d health ser��ce �la����� �� �orth �arol��a �or the s�ec���ed cale�dar 
�ear�

�th�� P��li�ati�n�
���ormat�o� co�cer���� �ubl�cat�o�s or the a�a�lab�l�t� o� other data related to the health �la����� �rocess 
ma� be obta��ed b� co�tact��� the� 

   ���th �a��lina �i�i�i�n �� H�alth S���i�� ��g�lati�n 
H�alth�a�� Planning an� ���ti�i�at� �� ���� S��ti�n

   ���� �ail S���i�� ��nt��
   �al�igh� ���th �a��lina ���������� 

T�l��h�n� �������  ����� �������� 

��T�
��t���inati�n� �� n��� ��� ����i��� an� �a�iliti�� in thi� Plan �� n�t i��l� an int�nt �n th� �a�t 
�� th� ���th �a��lina ���a�t��nt �� H�alth an� H��an S���i���� �i�i�i�n �� H�alth ��n��it� 
t� �a�ti�i�at� in th� ��i��������nt �� th� ���t �� �a�� �� �ati�nt� ��ing ����i��� an� �a�iliti�� 
����l���� in �����n�� t� th��� n����� 

�
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���th �a��lina Stat� H�alth �����inating ���n�il �������

������� �������nting� ����� 

�hr�sto�her �� �llr�ch, ��, �ha�rma� �t��ar�e �harlotte

�e�rese�tat��e �ale �dcoc� �� �ouse o� �e�rese�tat��es �ar�

�hr�st��a ���erso� �t��ar�e �ale��h

�obert �ash�ord, �� �t��ar�e �ha�el ��ll 

�le�dora �rothers �os��ce �l��abeth ��t�

�ell� �oll��s �us��ess a�d ��dustr� ��ar�e� �ummer��eld

�te�he� �� �e��as�, �����, ���� �t��ar�e ��lm���to�

�lle� �ee�or �t��ar�e �ol���a

��ll�am ��r�a�� �lo�d �os��tals �ree���lle

�a�dra �ree�e, �r�� �cadem�c �ed�cal �e�ters �ha�el ��ll 

�harul �� �au�a�, ��, ����� �t��ar�e �ale��h

�alar�e �ar��s, ��, ��� �t��ar�e �urham 

���do� �orda�, ���, �� �t��ar�e �ale��h

�atr�c�a �eo�ard �t��ar�e �arol��a �each

�e��eth �� �e��s �ealth ��sura�ce ��dustr� ���ehurst  

�ames �art��, �r� �urs��� �omes ��c�or�

�obert �� �c�r�de, �r�, �� �t��ar�e �harlotte

�omm�ss�o�er �o��a �c�a��el �ou�t� �o�er�me�t ��rba�� ���sto���alem

�omm�ss�o�er �arbara �c�o� �ou�t� �o�er�me�t ��ural� ��ll���to�

�e��se �� ��chaud �t��ar�e �or�a�to�

���ce�t �or�us �us��ess a�d ��dustr� ��mall� �ale��h

����ht �err�, �� �t��ar�e �urham 

�e�ator �lad�s �� �ob��so� �� �e�ate �ree�sboro 

��moth� �o�ers �ome �are �ac�l�t�es �ale��h

�u��ta�a �te�art �ubl�c �ealth ��rector ��llsborou�h 

�
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�H�PT�� �
��������TS ��� ����S���S T� TH� ST�T� ������� 
������T��S P���

���n���nt �� �������� Plan�
��ter the �orth �arol��a �tate �ed�cal �ac�l�t�es �la� has bee� s���ed b� the �o�er�or, �t ��ll be ame�ded 
o�l� as �ecessar� to correct errors or to res�o�d to statutor� cha��es, amou�ts o� le��slat��e a��ro�r�at�o�s 
or �ud�c�al dec�s�o�s� �he �orth �arol��a �tate �ealth �oord��at��� �ou�c�l ��ll co�duct a �ubl�c hear��� 
o� �ro�osed ame�dme�ts a�d ��ll recomme�d cha��es �t deems a��ro�r�ate �or the �o�er�or�s a��ro�al�

��T�� �eed determ��at�o�s as sho�� �� th�s docume�t ma� be ��creased or decreased dur��� the �ear 
�ursua�t to �ol�c� ����� (���������������

P�titi�n� t� ���i�� th� ���t Stat� ���i�al �a�iliti�� Plan
���o�e �ho ���ds that the �orth �arol��a �tate �ed�cal �ac�l�t�es �la� �ol�c�es or methodolo��es, or the 
results o� the�r a��l�cat�o�, are ��a��ro�r�ate ma� �et�t�o� �or cha��es or re��s�o�s� �uch �et�t�o�s are o� 
t�o �e�eral t��es� those re�uest��� cha��es �� bas�c �ol�c�es a�d methodolo��es, a�d those re�uest��� 
ad�ustme�ts to the �eed �ro�ect�o�s� 

P�titi�n� ��� �hang�� in P�li�i�� an� ��th���l�gi��
�eo�le �ho ��sh to recomme�d cha��es that ma� ha�e a state��de e��ect are as�ed to co�tact �ealthcare 
�la����� a�d �ert���cate o� �eed �ect�o� sta�� as earl� �� the �ear as �oss�ble, a�d to subm�t �et�t�o�s �o 
later tha� �arch �, ����� �ha��es ��th the �ote�t�al �or a state��de e��ect are the add�t�o�, delet�o�, a�d 
re��s�o� o� �ol�c�es or �ro�ect�o� methodolo��es� �hese t��es o� cha��es ��ll �eed to be co�s�dered �� the 
��rst �our mo�ths o� the cale�dar �ear as the �ro�osed �orth �arol��a �tate �ed�cal �ac�l�t�es �la�
�e��la��ed belo�� �s be��� de�elo�ed �or the �ollo���� �ear� 

�n�t���ti�n� ��� ��iting P�titi�n� ��� �hang�� in P�li�i�� an� ��th���l�gi��
�t a m���mum, each �r�tte� �et�t�o� re�uest��� a cha��e �� �ol�c�es a�d methodolo��es used �� the �orth 
�arol��a �tate �ed�cal �ac�l�t�es �la� should co�ta��� 

�� �ame, address, ema�l address a�d �ho�e �umber o� �et�t�o�er�

�� �tateme�t o� the re�uested cha��e, c�t��� the �ol�c� or �la����� methodolo�� �� the �orth �arol��a
�tate �ed�cal �ac�l�t�es �la� �or �h�ch the cha��e �s �ro�osed�

�� �easo�s �or the �ro�osed cha��e to ��clude�

a� � stateme�t o� the ad�erse e��ects o� the �ro��ders or co�sumers o� health ser��ces that are
l��el� to e�sue �� the cha��e �s �ot made, a�d

b� � stateme�t o� alter�at��es to the �ro�osed cha��e that �ere co�s�dered a�d �ou�d �ot
�eas�ble�

�� ���de�ce that the �ro�osed cha��e �ould �ot result �� u��ecessar� du�l�cat�o� o� health resources
�� the area�

�
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�� ���de�ce that the re�uested cha��e �s co�s�ste�t ��th the three �as�c �r��c��les �o�er���� the 
de�elo�me�t o� the �orth �arol��a �tate �ed�cal �ac�l�t�es �la�� sa�et� a�d �ual�t�, access, a�d 
�alue�  

�ach �r�tte� �et�t�o� must be clearl� labeled ��et�t�o�� a�d o�e co�� o� each �et�t�o� must be rece��ed b� 
the �orth �arol��a ����s�o� o� �ealth �er��ce �e�ulat�o�, �ealthcare �la����� b� ���� ��m� o� �arch �, 
����� �et�t�o�s must be subm�tted b� e�ma�l, ma�l or ha�d del��er�� 

���ail� �����������et�t�o�s��omme�ts�dhhs��c��o�

�ail� �orth �arol��a ����s�o� o� �ealth �er��ce �e�ulat�o�  
�ealthcare �la����� 

 ���� �a�l �er��ce �e�ter
�ale��h, �orth �arol��a  ���������� 

�he o���ce locat�o� a�d address �or ha�d del��er� a�d use o� del��er� ser��ces �s� 

��� �u��les �r��e
�ale��h, �orth �arol��a  ����� 

�����n�� t� P�titi�n� ��� �hang�� in P�li�i�� an� ��th���l�gi��
�he �rocess �or res�o�se to such �et�t�o�s �s as �ollo�s�

�� �he ����s�o� ��ll �re�are a� a�e�c� re�ort� �ta�� ma� re�uest add�t�o�al ���ormat�o� �rom the 
�et�t�o�er or a�� other �eo�le or or�a���at�o�s �ho ma� be a��ected b� the �ro�osed cha��e� 

��  �he �et�t�o� ��ll be co�s�dered b� the a��ro�r�ate comm�ttee o� the �orth �arol��a �tate �ealth 
�oord��at��� �ou�c�l a�d the comm�ttee ��ll ma�e recomme�dat�o�s to the �orth �arol��a �tate 
�ealth �oord��at��� �ou�c�l re�ard��� d�s�os�t�o� o� the �et�t�o�� 

�� �he �orth �arol��a �tate �ealth �oord��at��� �ou�c�l ��ll co�s�der the comm�ttee�s 
recomme�dat�o�s a�d ma�e dec�s�o�s re�ard��� �hether to ��cor�orate the cha��es ��to the 
�ro�osed �orth �arol��a �tate �ed�cal �ac�l�t�es �la� �or the �ollo���� �ear� 

�et�t�o�ers ��ll rece��e �r�tte� �ot���cat�o� o� t�mes a�d �laces o� meet���s at �h�ch the�r �et�t�o�s ��ll be 
d�scussed� ��s�os�t�o� o� all �et�t�o�s �or cha��es �� bas�c �ol�c�es a�d methodolo��es �� the �orth �arol��a
�tate �ed�cal �ac�l�t�es �la� ��ll be made �o later tha� the ���al �tate �ealth �oord��at��� �ou�c�l meet��� 
o� the cale�dar �ear�

�
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P�titi�n� ��� �����t��nt� t� ���� ��t���inati�n�
�� or about �ul� � o� each �ear, the �orth �arol��a �tate �ealth �oord��at��� �ou�c�l ado�ts a �orth 
�arol��a �ro�osed �tate �ed�cal �ac�l�t�es �la� �or the �ollo���� �ear� � �ubl�c �e��e� a�d �omme�t 
�er�od �ollo�s, dur��� �h�ch re��o�al �ubl�c hear���s are held to rece��e oral��r�tte� comme�ts a�d �r�tte� 
�et�t�o�s� �he �ubl�c �e��e� a�d �omme�t �er�od dates are a�a�lable �rom �ealthcare �la����� a�d a��ear 
belo�� 

�eo�le �ho bel�e�e that u���ue or s�ec�al attr�butes o� a �art�cular �eo�ra�h�c area or ��st�tut�o� ���e r�se 
to resource re�u�reme�ts that d���er �rom those �ro��ded b� a��l�cat�o� o� the sta�dard �la����� �rocedures 
a�d �ol�c�es ma� subm�t a �r�tte� �et�t�o� re�uest��� a� ad�ustme�t to the �eed determ��at�o� ���e� �� the 
�orth �arol��a �ro�osed �tate �ed�cal �ac�l�t�es �la�� �hese �et�t�o�s should be del��ered to �ealthcare 
�la����� as earl� �� the �ubl�c �e��e� a�d �omme�t �er�od as �oss�ble, but �o later tha� the deadl��e �or 
rece��t o� �et�t�o�s� �e�u�reme�ts �or �et�t�o�s to cha��e �eed determ��at�o�s �� the �orth �arol��a
�ro�osed �tate �ed�cal �ac�l�t�es �la� are ���e� belo��

�n�t���ti�n� ��� ��iting P�titi�n� ��� �����t��nt� t� ���� ��t���inati�n�
�t a m���mum, each �r�tte� �et�t�o� re�uest��� a� ad�ustme�t to a �eed determ��at�o� �� the �ro�osed �tate 
�ed�cal �ac�l�t�es �la� should co�ta��� 

�� �ame, address, ema�l address a�d �ho�e �umber o� �et�t�o�er�

�� � stateme�t o� the re�uested ad�ustme�t, c�t��� the �ro��s�o� or �eed determ��at�o� ��th�� the 
�ro�osed �tate �ed�cal �ac�l�t�es �la� �or �h�ch the ad�ustme�t �s �ro�osed�

 �� �easo�s �or the �ro�osed ad�ustme�t, ��clud���� 

a� �tateme�t o� the ad�erse e��ects o� the �o�ulat�o� o� the a��ected area that are l��el� to 
e�sue �� the ad�ustme�t �s �ot made, a�d 

b�  � stateme�t o� alter�at��es to the �ro�osed ad�ustme�t that �ere co�s�dered a�d �ou�d �ot 
�eas�ble�

�� ���de�ce that health ser��ce de�elo�me�t �erm�tted b� the �ro�osed ad�ustme�t �ould �ot result 
�� u��ecessar� du�l�cat�o� o� health resources �� the area�

�� ���de�ce that the re�uested ad�ustme�t �s co�s�ste�t ��th the three �as�c �r��c��les �o�er���� the 
de�elo�me�t o� the �orth �arol��a �tate �ed�cal �ac�l�t�es �la�� sa�et� a�d �ual�t�, access a�d 
�alue�  

�et�t�o�ers should use the same ser��ce area de����t�o�s as �ro��ded �� the rele�a�t �ro�ram cha�ter�s� o� 
the �orth �arol��a �ro�osed �tate �ed�cal �ac�l�t�es �la�� 

�et�t�o�ers should also be a�are that �ealthcare �la����� sta��, �� re��e���� the �ro�osed ad�ustme�t, ma� 
re�uest add�t�o�al ���ormat�o� a�d o����o�s �rom the �et�t�o�er or a�� other �eo�le a�d or�a���at�o�s �ho 
ma� be a��ected b� the �ro�osed ad�ustme�t�

�
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�ach �r�tte� �et�t�o� must be clearl� labeled ��et�t�o�� a�d o�e co�� o� each �et�t�o� must be rece��ed b� 
�ealthcare �la����� b� ���� ��m� o� �ul� ��, ����� �et�t�o�s must be subm�tted b� e�ma�l, ma�l or ha�d 
del��er��

���ail� �����������et�t�o�s��omme�ts�dhhs��c��o��

�ail� �orth �arol��a ����s�o� o� �ealth �er��ce �e�ulat�o�
�ealthcare �la����� 

 ���� �a�l �er��ce �e�ter
 �ale��h, �orth �arol��a  ���������� 

�he o���ce locat�o� a�d address �or ha�d del��er� a�d use o� del��er� ser��ces�

 ��� �u��les �r��e
 �ale��h, �orth �arol��a  ����� 

�����n�� t� P�titi�n� ��� �����t��nt� t� ���� ��t���inati�n�
�he �rocess �or res�o�se to these �et�t�o�s b� the �orth �arol��a ����s�o� o� �ealth �er��ce �e�ulat�o�
a�d the �orth �arol��a �tate �ealth �oord��at��� �ou�c�l �s as �ollo�s� 

�� �he ����s�o� ��ll �re�are a� a�e�c� re�ort� �ta�� ma� re�uest add�t�o�al ���ormat�o� �rom the 
�et�t�o�er, or other �eo�le or or�a���at�o�s �ho ma� be a��ected b� the �ro�osed cha��e�   

 �� �he rele�a�t comm�ttee subm�ts �ts recomme�dat�o�s to the �orth �arol��a �tate �ealth 
�oord��at��� �ou�c�l a�d the comm�ttee ��ll ma�e recomme�dat�o�s to the �orth �arol��a �tate 
�ealth �oord��at��� �ou�c�l re�ard��� d�s�os�t�o� o� the �et�t�o�� 

��  �he �orth �arol��a �tate �ealth �oord��at��� �ou�c�l co�s�ders the comm�ttee recomme�dat�o�s 
a�d dec�des �hether to ��cor�orate the recomme�ded ad�ustme�ts �� the ���al dra�t o� the �orth 
�arol��a �tate �ed�cal �ac�l�t�es �la� to be �or�arded to the �o�er�or�

�et�t�o�ers ��ll rece��e �r�tte� �ot���cat�o� o� t�mes a�d �laces o� meet���s at �h�ch the�r �et�t�o�s ��ll be 
d�scussed� ��s�os�t�o� o� all �et�t�o�s �or ad�ustme�ts to �eed determ��at�o�s �� the �orth �arol��a �tate 
�ed�cal �ac�l�t�es �la� ��ll be made �o later tha� the date o� the ���al �ou�c�l meet��� o� the cale�dar �ear�

�

��
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S�h���l�� Stat� H�alth �����inating ���n�il ���ting� an� ����itt�� ���ting�
��� cha��es to �ou�c�l, �omm�ttee, �or��rou�, a�d �ubl�c hear��� meet��� dates, t�mes, a�d locat�o�s 
��ll be �osted o� the meet��� ���ormat�o� �eb �a�e at� 

htt�s������o��cdhhs��o��dhsr�m���meet���s�html

�ll meet���s are scheduled �rom  ����� a�m� u�t�l �oo� �� �oom ��� o� the �ro�� �u�ld��� o� the 
�orothea ��� �am�us, ��� ����s �r��e, �ale��h ��� ��rect�o�s to the �ro�� �u�ld��� ca� be �ou�d at�  

htt�s������o��cdhhs��o��dhsr�bro���html

���th �a��lina Stat� H�alth �����inating ���n�il

�arch �, ���� 

�u�e ��, ���� 

�u�ust ��, ���� �co��ere�ce call meet���� 

�ctober �, ���� 

Th� ���n�il �ill ��n���t a ���li� h�a�ing �n �tat��i�� i����� ��lat�� t� ����l����nt �� th� ���th 
�a��lina P������� ���� Stat� ���i�al �a�iliti�� Plan i����iat�l� ��ll��ing th� ���in��� ���ting �n 
�a��h �� �����  

����itt�� ���ting� ��� ����

���t� �a�� S���i��� ����itt��

��r�l �

�a� ��

�e�tember �� 

��ng�T��� an� ��ha�i��al H�alth ����itt��

��r�l �

�a� ��

�e�tember �� 

T��hn�l�g� an� ���i���nt ����itt��

��r�l �� 

�a� �� 

�e�tember �

��
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��a�lin�� ��� S��ing P�titi�n� an� �����nt�� an� P��li� H�a�ing S�h���l�

�arch �, ���� �he �ou�c�l ��ll co�duct a �ubl�c �ear��� o� state��de �ssues related to the 
de�elo�me�t o� the �orth �arol��a �ro�osed ���� �tate �ed�cal �ac�l�t�es �la� 
������ �mmed�atel� �ollo���� the bus��ess meet���� �lectro��c med�a ma� �ot be 
used �� �rese�tat�o�s at the �ubl�c hear����

�arch �, ����
���� ��m� 

�eadl��e �or rece��t b� �ealthcare �la����� o� �et�t�o�s o� state��de �ssues�

�arch ��, ����
���� ��m� 

�eadl��e �or rece��t b� �ealthcare �la����� o� all �r�tte� comme�ts re�ard��� 
�et�t�o�s subm�tted b� the �arch � deadl��e a�d all other comme�ts related to 
de�elo�me�t o� the �orth �arol��a �ro�osed ���� �����

���� S�h���l� �� S����� P��li� H�a�ing� �n th� ���� P������� ���� S��P

��ll hear���s be��� at ���� ��m��

�ed�esda�
�ul� �

�ree�sboro �o�e �ealth �dm���strat��e �er��ces �u�ld��� 
��� �ree� �alle� �oad, �oard �oom 

�r�da�
�ul� ��

��lm���to� �e� �a�o�er �ubl�c ��brar� 
��� �hest�ut �treet, �ar�ett �oom 

�uesda�
�ul� ��

�o�cord �tr�um �ealth �abarrus
��� �hurch �treet, �ed�a �rts �lassroom �, � � � 

�r�da�
�ul� ��

�she��lle ��ss�o� �ealth ��stem � �ealth �ducat�o� �e�ter 
� �os��tal �r��e, �o��ere�ce �oom ��������� 

�uesda�
�ul� ��

�ree���lle ��tt �ou�t� ����ce �u�ld���
���� �est �th �treet, �u�e�e �ames �ud�tor�um 

�ed�esda�
�ul� ��

�ale��h �orothea ��� �am�us
�ro�� �u�ld���, ��� ����s �r�, �oom ��� 

�lectro��c med�a ma� �ot be used �� �rese�tat�o�s at a�� �ubl�c hear���s�

��a�lin�� ��� S����� P�titi�n� an� �����nt�

�ul� ��, ����
���� ��m� 

�eadl��e �or rece��t b� �ealthcare �la����� o� �et�t�o�s �or ad�ustme�ts to �eed 
determ��at�o�s a�d comme�ts re�ard��� other �ssues related to the �ro�osed ���� 
�����

�u�ust ��, ����
���� ��m� 

�eadl��e �or rece��t b� �ealthcare �la����� o� a�� �r�tte� comme�ts o� �et�t�o�s 
subm�tted b� the �ul� �� deadl��e a�d all comme�ts re�ard��� other �ssues related 
to the �ro�osed ���� �����

��
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