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PRELIMINARY STATEMENT 

For centuries, New Jersey has maintained statutes that prohibit individuals 

from making violent threats, consistent with our constitutional tradition.  The 

current version of New Jersey’s “terroristic threats” law, N.J.S.A. 2C:12-3(a), 

bars a person from “threaten[ing] to commit any crime of violence … in reckless 

disregard of the risk of causing … terror or inconvenience.”  That includes an 

objective component and a subjective mens rea.  The statement must objectively 

threaten violence—a speaker cannot be liable just because a hearer is unusually 

sensitive.  And a speaker must have the requisite level of subjective culpability, 

recklessness, which requires that he “consciously disregard[ed] a substantial and 

unjustifiable risk” that the statement would cause terror in a way that reflected 

“a gross deviation from the standard of conduct that a reasonable person would 

observe.”  N.J.S.A. 2C:2-2(b)(3). 

The Appellate Division announced below that this statute violates the First 

Amendment, but its outlier decision is wrong.  The First Amendment authorizes 

States to adopt statutes that bar individuals from making violent threats and that 

impose civil or criminal sanctions when they do.  And it allows States to do so 

even if the speaker did not harbor the specific purpose of causing fear.  Rather, 

as 25 state high courts and federal courts of appeal have reasoned, a “true threat” 

can be prohibited when a statement objectively threatens violence, regardless of 
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subjective intent.  For good reason:  The interests behind the true-threats rule go 

beyond protecting individuals “from the possibility that the threatened violence 

will occur,” but instead focuses on allowing States to “protect[] individuals from 

the fear of violence” and “from the disruption that fear engenders.”  And a threat 

causes fear and disruption based on the communication’s content, not hidden 

intent.  Students who hear that one classmate put them on a “hit list,” individuals 

who get threats from their intimate partners, and judges who learn a local litigant 

expressed a desire to shoot them will experience fear and disruption, regardless 

of what subjective intent happened to be in the speaker’s mind. 

There is a second problem with the Appellate Division’s outlier decision:  

even assuming that a subjective mens rea is required, recklessness would suffice.  

A mens rea of recklessness only allows for liability in the face of an objectively 

violent threat made with conscious disregard of a substantial, unjustifiable risk 

of provoking terror.  As another four state high courts and U.S. courts of appeal 

have found, that is enough.  Recklessness is a common criminal mens rea, even 

for crimes causing extreme harm or carrying serious penalties.  And courts have 

seldom required knowing or purposeful conduct for other unprotected categories 

of speech.  This Court therefore need not decide whether an objective analysis 

alone is enough to establish a true threat, or whether a subjective intent of 

recklessness is needed, because both are present in this statute.  All it must hold 
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to find the facial validity of N.J.S.A. 2C:12-3(a) is that the Appellate Division’s 

purpose requirement imposed below lacks support. 

The remaining tools of constitutional interpretation likewise foreclose the 

Appellate Division’s insistence on purpose and instead confirm the validity of a 

statute that prohibits objective true threats (and, moreover, one that pairs an 

objective test with recklessness).  For one, not only do objectively violent threats 

fall within an established constitutional exception, but there is also no other First 

Amendment interest that N.J.S.A. 2C:12-3(a) inhibits:  the prohibited threats do 

not advance the marketplace of ideas or contribute to debate on public matters.  

For another, extensive historical and modern state and national practice confirm 

that this terroristic-threats statute is within the constitutional mainstream.  Laws 

at the Founding, including in this State, prohibited violent threats without any 

subjective intent, and in modern times, 16 other States and the Model Penal Code 

alike prohibit terroristic threats based only on recklessness.  Last, the Appellate 

Division’s view finds no support in either federal or state precedent. 

True threats receive no protection from either the U.S. or the New Jersey 

Constitutions, given the fear and disruption they cause.  New Jersey’s terroristic-

threats law easily passes the test of facial validity under both.  
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STATEMENT OF PROCEDURAL HISTORY AND FACTS 

The Attorney General relies on the Statement of Procedural History and 

Statement of Facts in the State’s brief, adding only the following. 

On March 1, 2022, defendant filed a motion to dismiss the State’s notice 

of appeal as of right.  Dm1 to 9.1  The State opposed, and on November 7, 2022, 

the Court issued an order denying that motion.  AGa1.  The Court ordered that 

the State’s appeal shall proceed as an appeal as of right according to Rule 2:2-

1(a), and that further proceedings would follow a preemptory schedule.  AGa1.  

Under that schedule, any entity wishing to appear as amicus curiae must “serve 

and file its motion for leave to appear, and its proposed amicus curiae brief, by 

December 22, 2022.”  AGa1.  The parties may then “serve and file answers to 

any motions for leave to appear, together with responses to the proposed amicus 

curiae briefs on the merits, on or before January 11, 2023.”  AGa1.  

                                           
1  The Attorney General adopts the transcript and record citations used by the 
parties and adds “AGa” to refer to the Attorney General’s appendix and “Ds” to 
refer to the Defendant’s Supreme Court brief. 
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LEGAL ARGUMENT 

POINT I 

THE NEW JERSEY TERRORISTIC THREATS LAW 
IS CONSISTENT WITH THE FIRST AMENDMENT. 

Like other threats laws adapted from the Model Penal Code, New Jersey’s 

terroristic-threats law, N.J.S.A. 2C:12-3(a), bars a person from “threaten[ing] to 

commit any crime of violence … in reckless disregard of the risk of causing … 

terror or inconvenience.”  That includes an objective component and a subjective 

mens rea.  The statement must objectively threaten violence—a speaker cannot 

be liable just because the hearer is unusually sensitive.  And a speaker must have 

the requisite level of subjective culpability, recklessness, which requires the jury 

find that he “consciously disregard[ed] a substantial and unjustifiable risk” that 

the statement would cause terror in a way that reflected “a gross deviation from 

the standard of conduct that a reasonable person would observe.”  N.J.S.A. 2C:2-

2(b)(3); see also Model Penal Code & Commentaries § 2.02 (Am. Law. Inst. 

1985) (MPC) (“General Requirements of Culpability”). 

The question this case presents is whether the First Amendment forecloses 

terroristic-threats statutes except if the threat was made with the specific intent 

(that is, the purpose) of causing terror.  In contrast to the Appellate Division, the 

vast majority of state supreme courts and federal circuits to consider this First 

Amendment question have rejected analogous challenges, and have instead held 
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that laws like N.J.S.A. 2C:12-3(a) fit comfortably within the First Amendment’s 

established exception for true threats.  The overwhelming majority of courts—

at least 25 state high courts and federal courts of appeal—have concluded that a 

“true threat” can be constitutionally proscribed where it objectively threatens 

violence, and that the “true threat” exception does not require any specific intent 

beyond the general intent to communicate those words.2  Another four state high 

courts either hold or assume that some further specific mens rea is required, but 

hold that recklessness suffices.3  In any of these courts, New Jersey’s terroristic-

                                           
2 See United States v. Nishnianidze, 342 F.3d 6, 15 (1st Cir. 2003); Heller v. 
Bedford Cent. Sch. Dist., 665 F. App’x 49, 51 n.1 (2d Cir. 2016) (AGa2 to 5); 
United States v. Elonis, 730 F.3d 321, 332 (3d Cir. 2013); United States v. 
White, 810 F.3d 212, 220 (4th Cir. 2016); Porter v. Ascension Par. Sch. Bd., 
393 F.3d 608, 616 (5th Cir. 2004); United States v. Jeffries, 692 F.3d 473, 480-
81 (6th Cir. 2012); United States v. Stewart, 411 F.3d 825, 828 (7th Cir. 2005); 
United States v. Ivers, 967 F.3d 709, 718, 720-21 (8th Cir. 2020); United States 
v. Martinez, 736 F.3d 981, 986 (11th Cir. 2013); Citizen Publ’g Co. v. Miller, 
115 P.3d 107, 114-15 (Ariz. 2005); Jones v. State, 64 S.W.3d 728, 736 (Ark. 
2002); People v. Lowery, 257 P.3d 72, 74 (Cal. 2011); People In Interest of 
R.D., 464 P.3d 717, 721-22 (Colo. 2020) (en banc); In re S.W., 45 A.3d 151, 
156-57 (D.C. 2012); State v. Valdivia, 24 P.3d 661, 671-72 (Haw. 2001); State 
v. Soboroff, 798 N.W.2d 1, 2, 8-9 (Iowa 2011); In Interest of R.T., 781 So. 2d 
1239, 1246 (La. 2001); Hearn v. State, 3 So. 3d 722, 739 n.22 (Miss. 2008); 
State v. Lance, 721 P.2d 1258, 1266-67 (Mont. 1986); State v. Johnson, 964 
N.W.2d 500, 503 (N.D. 2021); State v. Moyle, 705 P.2d 740, 749-51 (Or. 1985); 
Austad v. Bd. of Pardons & Paroles, 719 N.W.2d 760, 766 (S.D. 2006); State v. 
Blanchard, 256 A.3d 567, 574-76 (Vt. 2021); State v. Trey M., 383 P.3d 474, 
478 (Wash. 2016) (en banc); State v. Perkins, 626 N.W.2d 762, 770 (Wis. 2001). 
 
3 State v. Taupier, 193 A.3d 1, 18-19 (Conn. 2018); Major v. State, 800 S.E.2d 
348, 350 (Ga. 2017); State v. Mrozinski, 971 N.W.2d 233, 245 (Minn. 2022); In 
Interest of J.J.M., 265 A.3d 246, 270 (Pa. 2021). 
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threats statute is plainly constitutional, and even goes beyond what most hold 

the First Amendment requires.  Only five high courts and federal circuits have 

held that the speaker’s “subjective intent to threaten is the pivotal feature” under 

the First Amendment—that is, have required a mens rea of purpose.4  In short, 

a lopsided 29-5 divide would endorse the validity of New Jersey’s law.5 

Constitutional law is of course more than a counting exercise, but all the 

traditional interpretive tools support the overwhelming majority’s position.  The 

Appellate Division’s conclusion that a threat cannot be prohibited under the First 

Amendment unless the government can prove the speaker’s subjective purpose 

to cause fear is inconsistent with the contours and purposes of the “true threats” 

exception and produces senseless results.  It does not serve any First Amendment 

values.  It contradicts widespread national practice today, as well as an extensive 

historical tradition in New Jersey and across the Nation.  And it finds no support 

                                           
 
4 United States v. Bachmeier, 8 F.4th 1059, 1064 (9th Cir. 2021); United States 
v. Heineman, 767 F.3d 970, 975 (10th Cir. 2014); State v. Boettger, 450 P.3d 
805, 817-18 (Kan. 2019); O’Brien v. Borowski, 961 N.E.2d 547, 557 (Mass. 
2012); State v. Taylor, 866 S.E.2d 740, 753-55 (N.C. 2021). 
 
5 The U.S. Supreme Court has not yet stepped in to resolve this well-recognized 
disagreement.  See Elonis v. United States, 575 U.S. 723, 740 (2015); Kansas v. 
Boettger, 140 S. Ct. 1956, 1959 (2020) (Thomas, J., dissenting from denial of 
cert.); Perez v. Florida, 580 U.S. 1187, 1187-90 (2017) (Sotomayor, J., 
concurring in denial of cert.).  The question is the subject of a pending petition 
for certiorari.  See Counterman v. Colorado (No. 22-138) (filed Aug. 9, 2022). 
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in precedent.  That is all this Court must hold to resolve the issue: it need not 

decide whether an objective threat suffices or a subjective intent of recklessness 

is required, because N.J.S.A. 2C:12-3(a) requires both. 

A. The Appellate Division’s purpose requirement is inconsistent with the 
contours and purposes of the “true threats” exception. 

 
The Appellate Division’s insistence that the government prove the speaker 

had a specific intent to cause terror finds no support in the First Amendment’s 

“true threats” exception.  There is no dispute that the First Amendment (just like 

Article I, Paragraph 6) allows States to prohibit “true threats,” among other types 

of historically unprotected speech.  See, e.g., Watts v. United States, 394 U.S. 

705, 708 (1969) (per curiam); State v. Burkert, 231 N.J. 257, 281 (2017).  These 

threats are thus one of the established forms of speech that fall “outside the First 

Amendment,” R.A.V. v. City of St. Paul, 505 U.S. 377, 388 (1992), with other 

such examples including child pornography, New York v. Ferber, 458 U.S. 747, 

763-64 (1982); fraud, Virginia Bd. of Pharmacy v. Virginia Citizens Consumer 

Council, Inc., 425 U.S. 748, 771 (1976); obscenity, Roth v. United States, 354 

U.S. 476, 492 (1957); defamation, Beauharnais v. Illinois, 343 U.S. 250, 254-

55 (1952); speech that is integral to criminal conduct, Giboney v. Empire 

Storage & Ice Co., 336 U.S. 490, 498 (1949); and fighting words, Chaplinsky v. 

New Hampshire, 315 U.S. 568, 571-72 (1942).  Each can “be regulated because 

of their constitutionally proscribable content.”  R.A.V., 505 U.S. at 383.  
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i. The Proper Analysis Turns On The Objective Nature Of The 
Threat, Not The Subjective Intent Of The Speaker. 

 
The precise contours and purpose of the “true threats” exception make 

clear that a true threat turns on the objective nature of the communication, in the 

context that communication was made, and not on the speaker’s personal intent.  

Importantly, the true threats exception exists for reasons that go beyond actually 

protecting people “from the possibility that the threatened violence will occur”; 

instead, the true threats rule also exists to allow the government to adopt laws 

that “protect[] individuals from the fear of violence” and “from the disruption 

that fear engenders.”  Virginia v. Black, 538 U.S. 343, 360 (2003) (emphasis 

added); see also, e.g., R.A.V., 505 U.S. at 388; J.J.M., 265 A.3d at 254.  But 

those interests—the profound fear that individuals experience from a threat, and 

the harmful impacts of that fear—rise or fall with the content of the 

communication, and not whether the speaker specifically intended the 

statements to be taken that way.  See, e.g., Elonis, 575 U.S. at 733 (“[A]n 

anonymous letter that says ‘I’m going to kill you’ is ‘an expression of an 

intention to inflict loss or harm’ regardless of the author’s intent.”).  And 

because the communications themselves are “of such slight social value” to 

justify that fear and disruption, they merit no First Amendment protection—

having nothing to do with a speaker’s subjective intent.  R.A.V., 505 U.S. at 383 

(quoting Chaplinsky, 315 U.S. at 572). 
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Case after case has thus recognized that the contours and purpose of the 

“true threats” exception are appropriately served by an objective analysis of the 

threat, in the context it was made.  Cf. N.J. Republican State Comm. v. Murphy, 

243 N.J. 574, 593 (2020) (“The polestar of constitutional construction is always 

the intent and purpose of the particular provision.”).  As one court appropriately 

put the point, once the government establishes the objectively threatening nature 

of the communication—i.e., “that a reasonable person would perceive the threat 

as real”—“the government has the right, if not the duty, ‘to protect[] individuals 

from the fear of violence, from the disruption that fear engenders, and from the 

possibility that the threatened violence will occur[.]’”  Jeffries, 692 F.3d at 478 

(first alteration in original) (quoting R.A.V., 505 U.S. at 388); see ibid. (adding 

“any concern about the risk of unduly chilling protected speech has been 

answered” by requiring the government to show an objective threat).  Or, as the 

Minnesota Supreme Court said simply, “[w]hether the person making the 

communication to commit a violent act specifically intends to threaten the 

victim, a violent statement can still elicit fear and cause harm; it can still cause 

a person to feel intimidated.”  Mrozinski, 971 N.W.2d at 244; see Taupier, 193 

A.3d at 15 (Connecticut Supreme Court making same point). 

The practical realities confirm that objective true threats generate fear and 

disruption—regardless of any subjective purpose to do so.  In Taupier, for 
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example, a litigant indicated his desire to shoot a local trial judge and her 

children from a nearby cemetery using a long-range rifle.  See 193 A.3d at 9-11.  

Needless to say, the judge did not call that litigant to inquire about his subjective 

state of mind—that is, whether he wanted the judge to be afraid, or was blowing 

off steam.  Rather, the threat alone prompted the state police to watch the judge’s 

house, an evening escort from the marshals, and conversations with the 

children’s school.  Id. at 11.  That is precisely the sort of “fear” and “disruption” 

the true-threat doctrine addresses.  See id. at 19 (holding “first amendment does 

not require the state to prove that the defendant had the specific intent to 

terrorize [the judge] before he could be punished for his threatening speech”); 

see also R.D., 464 P.3d at 731 (“[A] single online post can trigger the diversion 

of significant law enforcement resources.”). 

Nor does the criminal context stand alone.  While this is a criminal case, 

the panel below made its ruling as a matter of First Amendment law, State v. 

Fair, 469 N.J. Super. 538, 554 (App. Div. 2021), and the “true threats” analysis 

does not vary according to the type of adjudication. See, e.g., Haughwout v. 

Tordenti, 211 A.3d 1, 9 (Conn. 2019) (noting, in context of university student’s 

civil suit challenging his expulsion for threats of gun violence, that “[b]ecause 

the true-threats doctrine has equal applicability in civil and criminal cases, case 

law from both contexts informs our inquiry”).  And it would disserve the core 
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constitutional interests—mitigating fear and resultant disruption—to preclude 

the State from taking civil or administrative action in response to objectively 

threatening statements.  In particular, as a range of States have noted, a specific-

intent requirement is especially troubling in two contexts that often involve civil 

interventions:  protecting schoolchildren and protecting intimate partners from 

violence.  See Brief Amici Curiae of Virginia, et al. at 3-10, Kansas v. Boettger, 

140 S. Ct. 1956 (2020) (No. 19-1051), 2020 WL 1479883, at 7-10 (AGa13 to 

AGa20). 

With regard to school violence, the U.S. Supreme Court’s school-speech 

cases consistently arise in the context of civil litigation regarding school policy 

and discipline—not criminal law.  See, e.g., Mahanoy Area Sch. Dist. v. B. L. 

ex rel. Levy, 141 S. Ct. 2038, 2043 (2021).  A true threat of school violence can 

cause extraordinary fear and disruption regardless of subjective intent.  See, e.g., 

R.D., 464 P.3d at 730-31 (recounting how threats made on Columbine’s 20th 

anniversary forced “hundreds of schools across the state closed in response”); 

Trey M., 383 P.3d at 477 (describing fear expressed by three minor victims after 

learning they were on a student’s “hit list”).  And yet under the decision below, 

a teenager who talks about their “hit list” may not be subject to suspension if the 

school cannot sufficiently establish the student’s specific intent to cause fear.  

See State in Interest of J.F., No. A-5543-12 (App. Div. July 9, 2014) (affirming 
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conviction under reckless-disregard prong despite the fact “[t]here was no 

testimony that [the student] threatened to harm anyone to whom he spoke or that 

he asked them to tell others, including the five students on his list, about the 

threats”) (AGa29). 

Domestic violence is likewise “a serious problem in New Jersey,” State v. 

Bryant, 227 N.J. 60, 73 (2016), and victims often seek refuge in civil remedies, 

including restraining orders.  The First Amendment, of course, applies in those 

proceedings too.  See R.D., 464 P.3d at 731 (“‘Threats of violence and 

intimidation are among the most favored weapons of domestic abusers, and the 

rise of social media has only made those tactics more commonplace.’” (citation 

omitted)).  There is no basis in the interests animating the First Amendment and 

the true-threats exception to immunize from government intervention—civil or 

criminal—objectively threatening statements made by an enraged spouse simply 

because the spouse subjectively sees the statements as a way of dealing with 

“pain.”  Cf. Elonis, 575 U.S. at 727.  See generally Brief of Amici Curiae Nat’l 

Network to End Domestic Violence, et al., Elonis v. United States, 575 U.S. 723 

(2015) (No. 13-983), 2014 WL 5013749 (AGa34 to AGa97). 

Defendant also suggests that the Appellate Division’s First Amendment 

rule is needed to promote racial equity, Ds39-42, but that argument falls short 

in at least two respects.  First, it is not clear why incorporating a subjective 
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element would serve an interest in combatting racial inequities, and there is good 

reason to doubt that it would serve that goal any better than an objective test.  

See Watson v. Fort Worth Bank & Tr., 487 U.S. 977, 990 (1988) 

(acknowledging “subconscious stereotypes and prejudices” can infect subjective 

evaluations).  Second, and importantly, defendant ignores that his rule would 

deny all victims—including members of historically marginalized groups—

effective vindication where another person has engaged in threatening speech, 

however objectively threatening, absent a showing of purpose.  See generally 

Brief Amicus Curiae of Anti-Defamation League, Elonis v. United States, 575 

U.S. 723 (2015) (No. 13-983), 2014 WL 4978892 (AGa98 to AGa121).  That 

would have significant harmful impacts on law enforcement and civil efforts to 

protect such groups. 

Finally, not only does the objective-threats analysis advance the interests 

the “true threats” doctrine serves, but the objective test fits with one of the most 

enduring through-lines in First Amendment jurisprudence:  liability for speech 

should seldom, if ever, hinge on the thoughts inside someone’s head rather than 

their external conduct.  See Ashcroft v. Free Speech Coal., 535 U.S. 234, 251-

52 (2002).  Thus, while differences in motives can justify different sentences, 

see Wisconsin v. Mitchell, 508 U.S. 476, 485 (1993), the First Amendment 

abhors the “bizarre result” of liability turning on “the speaker’s intent,” such 
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that “identical” content is “protected speech for one speaker, while leading to 

criminal penalties for another.”  Fed. Election Comm’n v. Wisconsin Right To 

Life, Inc., 551 U.S. 449, 468 (2007) (opinion of Roberts, C.J.); see id. at 492-93 

(Scalia, J., concurring in part and concurring in judgment) (also rejecting intent-

based test). 

If the panel’s decision stands, however, then the State’s ability to seek 

accountability for two objectively identical threats—each causing identical “fear 

of violence” and accompanying “disruption,” R.A.V., 505 U.S. at 388—would 

diverge if one of the speakers intended the statement to be taken as a threat while 

the other intended to “blow off steam” despite knowing a listener would almost 

certainly see the statement as a threat.  Cf. Davis v. Gilchrist Cty. Sheriff’s Off., 

280 So. 3d 524, 529 (Fla. Dist. Ct. App. 2019) (evaluating risk-protection order 

to remove firearm from sheriff’s deputy who made threatening statements).  The 

First Amendment does not mandate such a “bizarre result” here—which would 

divorce the doctrine from the fear and disruption it protects against. 
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ii. Even If the First Amendment Requires Some Level of 
Subjective Culpability, Recklessness Is Sufficient. 

 
Although the First Amendment, properly construed, exclusively requires 

an objective-threat analysis, this Court need not definitively conclude as much 

to reverse the decision below.  That is because, as noted, New Jersey’s statute 

requires subjective culpability on top of an objectively violent threat.  See supra 

Point I, at p.5.  And recklessness—that is, “consciously disregard[ing] a 

substantial and unjustifiable risk …. of such a nature and degree that,” under the 

totality of the circumstances, “its disregard involves a gross deviation from the 

standard of conduct that a reasonable person would observe,” N.J.S.A. 2C:2-

2(b)(3)—is a common criminal mens rea.  At the very least, this additional 

criterion confirms that the Appellate Division’s purpose requirement is 

misguided.  See Taupier, 193 A.3d at 19 (indicating an objective-threats analysis 

alone comports with the First Amendment while adding that, “[e]ven if we were 

to assume that proof of subjective knowledge is constitutionally required,” 

recklessness suffices). 

As an initial matter, there is nothing anomalous about having criminal 

liability (let alone civil liability, see supra Point I.A.i., at pp. 11-14) turn on 

recklessness.  Indeed, the MPC—“the basis for many provisions in the Criminal 

Code,” State v. Lee, 96 N.J. 156, 163 (1984)—recommends that whenever an 

offense is “silent as to culpability,” the default minimum culpability required 
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should be recklessness.  MPC § 2.02, cmt. 5, at 244; see also Voisine v. United 

States, 579 U.S. 686, 695 (2016) (noting this default rule).  And many crimes—

including crimes causing extreme harm and carrying serious penalties—can be 

accomplished with a mens rea of recklessness.  See, e.g., N.J.S.A. 2C:11-4 

(manslaughter); N.J.S.A. 2C:11-5 (vehicular homicide); N.J.S.A. 2C:12-1 

(assault); N.J.S.A. 2C:40-3 (hazing); N.J.S.A. 2C:24-7.1 (endangerment); 

N.J.S.A. 2C:21-4.3 (health care claims fraud); N.J.S.A. 2C:17-1 (arson).  That 

should be no surprise:  “The harm such conduct causes is the result of a 

deliberate decision to endanger another.”  Voisine, 579 U.S. at 694.  True threats 

are the same:  the threats “by their very utterance inflict injury,” Jeffries, 692 

F.3d at 480 (quoting Chaplinsky, 315 U.S. at 572), and making such threats 

recklessly “requires a knowing act”—that is, a “conscious disregard of a 

substantial risk,” Major, 800 S.E.2d at 352. 

Nor does that reality change simply because the defendant is alleging his 

First Amendment rights are being violated.  To the contrary, the U.S. Supreme 

Court has seldom required either knowing or purposeful—or even necessarily 

reckless—conduct “under the First Amendment for historically unprotected 

categories of speech.”  Elonis, 575 U.S. at 766 (Thomas, J., dissenting).  

Fighting words can be banned based on their purely objective content.  See 

Cohen v. California, 403 U.S. 15, 20 (1971).  Purely private defamation can be 
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held accountable based on mere negligence.  See Philadelphia Newspapers, Inc. 

v. Hepps, 475 U.S. 767, 770, 775 (1986).  Possession of child pornography can 

be punished based on recklessness, Osborne v. Ohio, 495 U.S. 103, 112 n.9, 115 

(1990), as can defamation of a public official on a matter of public concern, 

N.Y. Times Co. v. Sullivan, 376 U.S. 254, 279-80 (1964).  There is no reason 

for violent threats to enjoy a special carveout.  See J.J.M., 265 A.3d at 266 

(“[W]e are unaware of a single case in which the Court has held that recklessness 

is an insufficient mens rea to separate constitutionally protected speech from 

that which is proscribable.”).6 

These other areas of permissible State regulation, consistent with the First 

Amendment, make clear that the terroristic-threats statute’s reckless-disregard 

provision provides sufficient room for “the free exchange of ideas,” United 

States v. Williams, 553 U.S. 285, 292 (2008), untrammeled by fear of 

prosecution or liability.  See Mrozinski, 971 N.W.2d at 245 (“If in the context 

of other First Amendment categories, a reckless standard ‘provides adequate 

breathing space’ for protected speech, requiring proof of recklessness in the 

context of true threats similarly provides sufficient protection of speech.”).  In 

                                           
6 Nor is this point unique to the First Amendment.  The Second Amendment, to 
take one obvious example, would not prevent holding someone accountable for 
the reckless discharge of a firearm.  Cf. Richard v. Andrew, No. 15-63, 2015 
WL 9855880, at *2 n.2 (D. Mont. Nov. 10, 2015) (rejecting theory that a 
negligent-homicide conviction “violates the Second Amendment”) (AGa126). 
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short, the “strong medicine” of facial invalidation is not appropriate here.  See 

Virginia v. Hicks, 539 U.S. 113, 124 (2003). 

B. The Appellate Division’s purpose requirement does not advance any other 
First Amendment values. 

 
Nor, for that matter, does protecting objectively violent threats advance 

other First Amendment interests.  Undisputedly, both the U.S. Constitution and 

our Constitution reflect a “profound … commitment to the principle that debate 

on public issues should be uninhibited, robust, and wide-open.”  N.Y. Times 

Co., 376 U.S. at 270; see, e.g., Warren Hosp. v. Does (1-10), 430 N.J. Super. 

225, 230 (App. Div. 2013).  But there is nothing about a message announcing to 

one’s classmates that one may “make Columbine look childish,” Major, 800 

S.E.2d at 350, or discussing a “hit list,” Trey M., 383 P.3d at 477, that advances 

uninhibited, robust, and wide-open debate; if anything, it does the opposite.  See 

Mrozinski, 971 N.W.2d at 244 (“Indeed, protecting this type of speech has a 

corrosive effect on society because it allows bullies who espouse violence to 

intimidate others, potentially stifling public discourse.”). 

In fact, the reason that threats—along with other “historic and traditional 

categories long familiar to the bar,” United States v. Stevens, 559 U.S. 460, 468 

(2010) (citation omitted)—have always been understood to fall outside standard 

First Amendment protection is because they are “of such slight social value as a 

step to truth that any benefit that may be derived from them is clearly 
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outweighed by the social interest in order and morality.”  R.A.V., 505 U.S. at 

383 (citation omitted).  Nothing about recognizing the core societal interest in 

protecting people from the harms of true threats diminishes society’s or a State’s 

commitment to protecting “vehement, caustic,” or odious statements of 

“grievance and protest” regarding “public officials” or “public issues.”  See 

N.Y. Times Co., 376 U.S. at 270-71.  The two are distinct. 

Indeed, the objective and the subjective aspects of N.J.S.A. 2C:12-3(a) do 

independent work to “winnow[] out protected speech” from culpable conduct.  

Jeffries, 692 F.3d at 480.  The objective test—requiring that a reasonable person 

would understand the words communicated to, in context, objectively threaten 

violence—“avoids the risk that an otherwise innocuous statement might become 

a threat if directed at an unusually sensitive listener.”  United States v. Whiffen, 

121 F.3d 18, 21 (1st Cir. 1997).  Critically, “instead of ignoring context, it forces 

jurors to examine the circumstances in which a statement is made.”  Jeffries, 

692 F.3d at 480; see also Watts, 394 U.S. at 708 (looking to “context,” phrasing, 

and listener reactions to conclude anti-war statement was “political hyperbole” 

rather than a threat against President Johnson).  A vituperative statement made 

at a rally or a violent lyric in a song would, in context, suggest something 

entirely different about whether a threat is objectively being made.  See, e.g., 

J.J.M., 265 A.3d at 273 (rejecting subjective-intent requirement but finding 
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statement was not an objective true threat).  Indeed, the Appellate Division has 

already provided valuable guidance on the importance of a robust and nuanced 

objective analysis in this and other related contexts.  See State v. Carroll, 456 

N.J. Super. 520, 538-39 (App. Div. 2018).  That analysis protects all of the 

speech the First Amendment protects—even loathsome speech—for political or 

entertainment or other social value. 

And the Legislature’s decision to extend N.J.S.A. 2C:12-3(a) only to cases 

in which the speaker acts recklessly provides even more certainty that the statute 

will not cross the line and inadvertently prohibit any speech that has social value.  

After all, both a properly nuanced and contextual analysis of whether speech is 

an objectively violent threat, Carroll, 456 N.J. Super. at 538-39, and the law’s 

requirement that the culpability rise to the level of “conscious[] disregard[]” of 

“a substantial and unjustifiable risk,” amounting to “a gross deviation” from 

ordinary behavior, N.J.S.A. 2C:2-2(b)(3), ensure that even the most “vehement, 

caustic, and sometimes unpleasantly sharp” statements are protected, New York 

Times Co., 376 U.S. at 270, while ensuring New Jerseyans can be free from true 

threats.  See J.J.M., 265 A.3d at 270 (holding “recklessness—which, to reiterate, 

entails a conscious disregard by the speaker of a substantial and unjustifiable 

risk that his speech will have a threatening or terrorizing effect—is a culpable 

mental state more analogous to intentional conduct than carelessness,” and that 
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the interests behind the true-threats doctrine “place reckless threats outside the 

First Amendment” (cleaned up)). 

C. The Appellate Division’s purpose requirement is inconsistent with both 
widespread national practice and historical practice. 

 
Widespread national practice today, building on an extensive historical 

tradition in both New Jersey and across the Nation, further refutes the Appellate 

Division’s insistence on a specific purpose to cause terror. 

As a threshold matter, practice can play an important role in constitutional 

interpretation.  Sometimes, that practice is historical in nature:  “‘[l]ong settled 

and established practice’ may have ‘great weight in a proper interpretation of 

constitutional provisions.’”  Chiafalo v. Washington, 140 S. Ct. 2316, 2326 

(2020) (citation omitted); see also Comm. to Recall Robert Menendez From the 

Office of U.S. Senator v. Wells, 204 N.J. 79, 85-86 (2010) (considering the 

“relevant historical materials” in federal constitutional interpretation, including 

around the Founding).  Other times, the widespread practice can develop in more 

modern times but nevertheless provide evidence of how the Nation understands 

a constitutional provision.  See NLRB v. Noel Canning, 573 U.S. 513, 525 

(2014) (relying heavily on “‘practice of the government’” to “inform” Court’s 

“determination of ‘what the law is’” (first quoting McCulloch v. Maryland, 4 

Wheat. 316, 401 (1819); then quoting Marbury v. Madison, 1 Cranch 137, 177 

(1803)); see id. at 524-25 (collecting cases that have “continually confirmed 
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[James] Madison’s view” that courts “put significant weight upon historical 

practice” in constitutional interpretation).  Both “[l]ong settled and established 

practice” offer a powerful basis to reject any novel and divergent understandings 

of the Constitution’s commands.  The Pocket Veto Case, 279 U.S. 655, 689 

(1929). 

The historical materials are particularly powerful in confirming that the 

objective-threat standard is consistent with the First Amendment—and that true 

threats need no specific purpose to cause fear.  To “[b]egin at the beginning,” 

Chiafalo, 140 S. Ct. at 2326, shortly after the Founding, “[m]ore than a dozen 

States and Territories” passed threats laws that essentially replicated an English 

threats law requiring only “general intent”—that is, knowledge of the offense’s 

actus reus.  Boettger, 140 S. Ct. at 1957 (Thomas, J., dissenting from denial of 

cert.) (collecting early state statutes).  New Jersey was one of these States, 

having passed a law in 1796 making it a crime to “knowingly send or deliver 

any letter or writing, with or without a name subscribed thereto, or signed with 

a fictitious name, … threatening to maim, wound, kill or murder any person, or 

to burn his or her [property] ….”  Ibid. (alteration in original) (quoting 1796 

N.J. Laws § 57, p.108); see also J.J.M., 265 A.3d at 267-68 (noting similar 

Pennsylvania statute enacted in 1860).  “The founding and Reconstruction 

generations,” having been familiar with the underlying English decisions, would 
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have understood such state laws to only “require a mental state of general 

intent”—that is, an intent to make the objectively threatening communication, 

not a specific intent regarding the fear it would cause—just as the U.S. Supreme 

Court contemporaneously recognized that the adoption of an English statute 

carried with it a “silent[] incorporat[ion]” of that statute’s “known and settled 

construction.”  Boettger, 140 S. Ct. at 1957 (Thomas, J., dissenting from denial 

of cert.) (quoting Pennock v. Dialogue, 27 U.S. 1, 18 (1829)); accord J.J.M., 265 

A.3d at 267-68. 

States, including New Jersey, also continued regulating threats even after 

incorporating free-speech protections into their Constitutions.  See N.J. Const. 

of 1844, art. I, § 5; Lucius Q.C. Elmer, Digest of the Laws of New Jersey ¶65, 

at 204 (4th ed. 1868) (AGa129); Revised Statutes of the State of New Jersey 

¶32, at 133-34 (1874) (AGa131 to AGa132); 2 Compiled Statutes of New Jersey 

¶39, at 1758 (1910) (AGa134); Elonis, 575 U.S. at 760-61 (Thomas, J., 

dissenting) (collecting analogous provisions from across States).  If such statutes 

violated the freedom of speech as the States understood it, “one would expect 

these States not to have such laws,” or one would at least “expect state courts to 

hold such laws unconstitutional,” but many States did have such laws, and 

apparently none of their courts struck them down.  Boettger, 140 S. Ct. at 1958 

(Thomas, J., dissenting from denial of cert.); see also State v. McCabe, 37 S.W. 
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123, 126 (Mo. 1896) (observing that “statutes against letters which threaten 

extortion by means of libel …. do not infringe the constitutional right of any 

law-abiding citizen,” “have been the common subjects of legislation both in 

England and the states of this Union,” and “have never been supposed to be 

obnoxious to freedom of speech, as understood in our free institutions”).  The 

conclusion follows that settled understandings support the constitutionality of 

provisions like the terroristic-threats statute’s reckless-disregard provision.  See 

J.J.M., 265 A.3d at 268 (“This relevant history fortifies our determination that 

the First Amendment has limited application to general anti-threat statutes, 

including those requiring only a mental state of recklessness.”) 

That historical practice persists to the present:  The Appellate Division’s 

conclusion that the First Amendment allows the State to address true threats only 

if the speaker specifically intends to cause fear is inconsistent with “established 

practice” all across the country.  For one—as noted above, see supra Point I, at 

p.6 note 2—a wide range of States do not require any subjective test, and that 

allows for civil and administrative actions to respond to threats without a 

showing of particular specific intent.  But even more strikingly, the holding 

below is also inconsistent with laws across the country that are a carbon copy to 

New Jersey’s terroristic-threats statute, N.J.S.A. 2C:12-3(a). 

New Jersey’s terroristic-threats statute is in all relevant parts a verbatim 
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reproduction of the MPC.  See MPC § 211.3 (“A person is guilty of a felony of 

the third degree if he threatens to commit any crime of violence with purpose to 

terrorize another or to cause evacuation of a building, place of assembly, or 

facility of public transportation, or otherwise to cause serious public 

inconvenience, or in reckless disregard of the risk of causing such terror or 

inconvenience.”).  New Jersey’s decision to adopt Section 211.3 of the MPC is 

especially relevant because 15 other States likewise modeled their own threats 

laws on that provision.  See Alaska Stat. § 11.56.810(a)(1)(A); Ariz. Rev. Stat. 

Ann. § 13-1202(A)(2); Conn. Gen. Stat. § 53a-62(a)(2)(B); Del. Code Ann. tit. 

11, § 621(a)(2)(c); Ga. Code Ann. § 16-11-37(b)(2)(D); Haw. Rev. Stat. § 707-

715(1); Kan. Stat. Ann. § 21-5415(a)(1), invalidated by Boettger, 450 P.3d at 

818; Minn. Stat. § 609.713; Mo. Rev. Stat. § 574.120; Neb. Rev. Stat. § 28-

311.01(1)(c); N.H. Rev. Stat. Ann. § 631:4(1)(e), (f); N.D. Cent. Code Ann. § 

12.1-17-04; 18 Pa. Cons. Stat. § 2706(a)(3); Wisc. Stat. Ann. § 947.019(1)(e); 

Wyo. Stat. Ann. § 6-2-505(a).  That 16 States incorporated such a provision—

on top of all the contexts that require no specific-intent showing at all—provides 

strong evidence of a broad national view that the First Amendment is no barrier.  

But if even a subjective-recklessness requirement violates the First Amendment, 

then all 16 statutes are unconstitutional.7 

                                           
7 Nor would the consequences stop there:  if the First Amendment requires 
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The Appellate Division’s decision is inconsistent not only with the wealth 

of case law, but with established national practice.  And that national practice is 

particularly instructive in light of the overwhelming historical evidence from 

which it sprung up.  That tradition turns entirely on the objective nature of the 

threatening communication, and where an intent is additionally incorporated, it 

is usually recklessness—precisely the components of New Jersey’s law. 

D. The Appellate Division’s purpose requirement finds no support in U.S. 
Supreme Court precedent. 
 
The Appellate Division grappled with almost none of the analysis above.  

The Appellate Division did not seriously address the contours of the true-threats 

exception, or any of the purposes that underlie it.  The panel did not address the 

practical challenges that flow from its rule, or its application to civil matters.  It 

did not discuss whether its purpose requirement was needed to protect other First 

Amendment values.  And it did not grapple with the widespread national practice 

of adopting similar statutes, or these laws’ extraordinary historical pedigree.  To 

the contrary, the Appellate Division largely seemed to believe that U.S. Supreme 

                                           
purpose, the laws in an additional eight States that require a knowing mens rea 
would be likewise invalid.  See Colo. Rev. Stat. Ann. § 18-3-206; Colo. Rev. 
Stat. Ann. § 18-3-602(1)(a); Me. Rev. Stat. tit. 17-A, § 209(1); Md. Code Ann., 
Crim. Law § 3-1001(b); Tex. Penal Code Ann. § 22.01(a)(2); Vt. Stat. Ann. tit. 
13, § 1702(a)(1)-(2); Va. Code Ann. § 18.2-60(A)(1); Wash. Rev. Code Ann. § 
9A.46.020(1)(a); W. Va. Code Ann. § 61-6-24(b).  Laws that exist in half the 
country would fall in one fell swoop. 
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Court precedent—especially Virginia v. Black, 538 U.S. 343 (2003)—required 

imposing a purpose element on N.J.S.A. 2C:12-3(a).  See Fair, 469 N.J. Super. 

at 554 (finding itself “bound by Virginia v. Black” and concluding “that Black 

strongly suggests the ‘reckless disregard’ element in N.J.S.A. 2C:12-3(a) is 

unconstitutional[]”).  But the panel misread the relevant precedents, which 

instead support the State. 

In fact, the objective test flows directly from First Amendment case law.  

To begin with, the canonical U.S. Supreme Court case, Watts, engaged in a self-

evidently objective approach.  There, the Court reversed the conviction of an 

18-year-old who, speaking about the draft at a rally, reportedly told a group:  “If 

they ever make me carry a rifle the first man I want to get in my sights is L.B.J.”  

394 U.S. at 706.  In doing so, the Court expressly put to the side a disagreement 

among the judges in the appellate court about willful intent under the relevant 

statute.  Id. at 707-08.  Instead, focusing on the “context” of the remark, and its 

conditional phrasing as well as the fact that the listeners reacted with laughter, 

the Court held there was no plausible way that the remark “could be interpreted” 

as anything other than a hyperbolic political statement.  Ibid.  The Court engaged 

in an objective analysis and declined to delve into the speaker’s psyche.  It thus 

comes as no surprise that, for three decades, an objective threats analysis “was 

universally acknowledged by federal courts as the proper constitutional standard 
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for identifying punishable true threats under the first amendment.”  Taupier, 193 

A.3d at 15; accord Jeffries, 692 F.3d at 479 (citing pre-2003 cases); J.J.M., 265 

A.3d at 255 (agreeing that after “Watts, a number of courts, including this one, 

focused on contextual circumstances when evaluating whether a speaker’s 

words constituted a true threat, utilizing an objective listener standard”); see 

also Doe v. Pulaski Cty. Special Sch. Dist., 306 F.3d 616, 622 (8th Cir. 2002) 

(noting this unanimity contemporaneously). 

The Supreme Court’s 2003 decision in Virginia v. Black did not “work 

the sea change” that the Appellate Division supposed.  Jeffries, 692 F.3d at 479.  

The fractured series of opinions in Black concerned a Virginia statute banning 

cross burning “with the intent of intimidating any person or group of persons.”  

538 U.S. at 348.  Although the Court held that Virginia’s precise language had 

a particular constitutional defect—it instructed courts to treat cross burning as 

prima facie evidence of an intent to intimidate—the Court held that generally 

speaking, Virginia could permissibly ban cross burning carried out with intent 

to intimidate.  Id. at 347-48.  To explain why, the Court emphasized that the 

true-threats doctrine would justify such a statute, and in briefly explaining some 

of the contours of that doctrine, wrote a paragraph that has since provoked the 

lopsided split discussed above.  Specifically, it wrote: 

“True threats” encompass those statements where the speaker means 
to communicate a serious expression of an intent to commit an act of 
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unlawful violence to a particular individual or group of individuals.  
[Citing Watts and R.A.V.]  The speaker need not actually intend to carry 
out the threat.  Rather, a prohibition on true threats “protect[s] individuals 
from the fear of violence” and “from the disruption that fear engenders,” 
in addition to protecting people “from the possibility that the threatened 
violence will occur.”  [Citing R.A.V.]  Intimidation in the constitutionally 
proscribable sense of the word is a type of true threat, where a speaker 
directs a threat to a person or group of persons with the intent of placing 
the victim in fear of bodily harm or death…. 

 
[Black, 538 U.S. at 359-60 (second alteration in original).] 

Defendants began arguing that this paragraph required imposing a specific intent 

requirement on any threats statute, and while the overwhelming majority of both 

state and federal courts have disagreed, a few read it that way.  See generally 

Taupier, 193 A.3d at 15-18 (describing how a minority of courts broke with the 

“general consensus” after Black). 

But there are two obvious problems with reading the brief discussion in 

Black to work this dramatic change in First Amendment law.  Initially, the Court 

itself does not believe that it has ever resolved this question—to the contrary, it 

acknowledges that the question remains open.  See, e.g., Elonis, 575 U.S. at 740 

(“Given our disposition, it is not necessary to consider any First Amendment 

issues.”).  And several justices have agreed in individual writings.  Id. at 742-

43 (Alito, J., concurring in part and dissenting in part) (chiding majority for not 

resolving question); Boettger, 140 S. Ct. at 1956, 1959 (Thomas, J., dissenting 

from denial of cert.); Perez, 580 U.S. at 1187-90 (Sotomayor, J., concurring in 
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denial of cert.).  That a few courts have read Black to answer a question that the 

Supreme Court’s own members believe remains open is, rather, proof of a rule 

that the Court has made clear:  “the language of an opinion is not always to be 

parsed as though [it] were . . . [the] language of a statute.”  Brown v. Davenport, 

142 S. Ct. 1510, 1528 (2022) (second alteration in original) (quoting Reiter v. 

Sonotone Corp., 442 U.S. 330, 341 (1979)).  It is hard to believe the 2003 Black 

decision can be dispositive given Elonis and these separate writings. 

In any event, even parsing Black’s key paragraph reveals that the relevant 

language is a red herring.  When the majority wrote that true threats “encompass 

those statements where the speaker means to communicate a serious expression 

of an intent to commit an act of unlawful violence to a particular individual or 

group of individuals,” 538 U.S. at 359 (emphasis added), it meant exactly that:  

there are different types of true threats, and that broader category encompasses 

statements made with intent to intimidate—the very type of intent that Virginia’s 

statute required.  See id. at 348, 363; see also, e.g., Mrozinski, 971 N.W.2d at 

243 (noting this sentence “does not clarify what minimal mental state is required 

for speech to be a true threat”); Jeffries, 692 F.3d at 480 (same).  So too as to its 

statement that “[i]ntimidation in the constitutionally proscribable sense of the 

word is a type of true threat, where a speaker directs a threat to a person or group 

of persons with the intent of placing the victim in fear of bodily harm or death.”  
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538 U.S. at 360 (emphasis added).  Once again, the Court meant what it said:  

there are different types of true treats, and intimidation—the type that was 

referred to in the Virginia statute—is one of them.  See Mrozinski, 971 N.W.2d 

at 243 (making this point); Jeffries, 692 F.3d at 480 (same).8 

The Court further noted that “[t]he speaker need not actually intend to 

carry out the threat,” and that, instead, true threats are proscribable because 

doing so “‘protect[s] individuals from the fear of violence’ and ‘from the 

disruption that fear engenders,’ in addition to protecting people ‘from the 

possibility that the threatened violence will occur.’”  538 U.S. at 359-60 (second 

alteration in original) (quoting R.A.V., 505 U.S. at 388).  As already explained, 

anchoring the true-threats doctrine in these interests is inconsistent with 

requiring a defendant to have specifically intended to communicate a threat, 

because fear and disruption turn on the objective nature of the communication 

rather than the speaker’s private intent.  See supra Point I.A.i.  It would be 

passing strange for Black to have required subjective purpose only to 

                                           
8 It also made sense, given the slate on which Black wrote, to emphasize that 
banning cross burning with intent to intimidate proscribes only a particularly 
egregious type of threat rather than disfavoring a subset of political views.  The 
latter, in the Court’s view, had been fatal to a municipal ordinance banning cross 
burning that the Court had struck down eleven years prior—a precedent that 
loomed large in Black.  See R.A.V., 505 U.S. at 388-93. 
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immediately, in the adjoining sentence, lay out justifications which contradict 

that requirement.  See, e.g., Mrozinski, 971 N.W.2d at 244.9 

*  *  * 

Because a proper understanding of the First Amendment does not bar a 

State from prohibiting objectively violent threats, there is no realistic risk of 

New Jersey’s terroristic-threats statute covering protected speech, let alone any 

“substantial amount of protected speech, judged in relation to the statute’s 

plainly legitimate sweep.”  Hicks, 539 U.S. at 118-19.  And even were some sort 

of further intent required, recklessness would be more than sufficient.  The vast 

majority of courts uphold statutes like New Jersey’s terroristic-threats law in 

light of the principles described above, and Black does not stand in the way.  In 

short, the law is facially constitutional for these independent reasons. 

  

                                           
9 Although some courts try to support a purpose requirement by cobbling 
together lines from other opinions in Black, see Boettger, 450 P.3d at 811-15, 
that is an especially poor way to divine an answer that the Court and its members 
have expressly disclaimed giving, see supra Point I.D, at pp. 30-31.  When 
Justice O’Connor wrote that Virginia’s law did not “distinguish between a cross 
burning done with the purpose of creating anger or resentment and a cross 
burning done with the purpose of threatening or intimidating a victim,” Black, 
538 U.S. at 366, she was not holding this kind of intent is required; she was 
distinguishing this case from the language of the ordinance in R.A.V., which 
had been invalidated a decade earlier in light of its lack of viewpoint neutrality.  
See 505 U.S. at 385, 391.  Bluntly, “Black did not resolve this issue,” even by 
trying to pull together sentences from separate writings.  Mrozinski, 971 N.W.2d 
at 243. 
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POINT II 

THE THREATS PROVISION IS ALSO 
CONSTITUTIONAL UNDER ARTICLE I, 
PARAGRAPH SIX. 

The same analysis establishing that the reckless-disregard provision in 

N.J.S.A. 2C:12-3(a) is facially constitutional under the First Amendment applies 

equally well to the New Jersey Constitution.  While the Appellate Division did 

not reach this question, deeming it not to have been raised, see Fair, 469 N.J. 

Super. at 554 n.7, no independent state-constitutional grounds exist to justify 

invalidating the “balance struck by the Legislature,” Lesniak v. Budzash, 133 

N.J. 1, 17 (1993), of the competing needs of ensuring free expression and 

protecting New Jerseyans from being victimized by violent threats.  Instead, an 

objective analysis into the threat suffices to uphold the statute, and even were a 

subjective mens rea required, the New Jersey Constitution would not be 

offended by a recklessness element. 

Article I, Paragraph Six of our Constitution “guarantees individuals a 

broad, affirmative right to free speech.”  Mazdabrook Commons Homeowners’ 

Ass’n v. Khan, 210 N.J. 482, 492 (2012).  And it is thus “well-settled” that our 

Constitution “may provide greater protections than” the Federal Constitution.  

State v. Stever, 107 N.J. 543, 556-57 (1987).  “However, it is equally settled that 

such enhanced protections should be extended only when justified by ‘[s]ound 
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policy reasons.’”  Id. at 557 (alteration in original) (quoting State v. Hunt, 91 

N.J. 338, 345 (1982)).  Divergent interpretations of parallel constitutional 

provisions should be avoided unless warranted by our State’s “constitutional 

history, legal traditions, strong public policy and special state concerns.”  State 

v. Williams, 93 N.J. 39, 57-58 (1983); see Hunt, 91 N.J. at 345 (“Divergent 

interpretations are unsatisfactory … particularly where the historical roots and 

purposes of the federal and state provisions are the same).  In this case, none 

exist. 

The analysis in Point I makes clear that objective threats of violence do 

not warrant enhanced protection under the First Amendment, especially if made 

with recklessness towards the fear and disruption they would cause, and neither 

history nor policy supports such a divergence on state constitutional grounds.  

Rather, as already noted, New Jersey has long imposed liability for threats 

without proof of specific intent—a practice it continued long after the freedom 

of speech was enshrined in our State Constitution.  See supra Point I.C., at pp. 

23-25.  Even more importantly, public policy—as illustrated by the relevant 

First Amendment principles—would support using even an objective standard 

alone to distinguish true threats from protected speech, see supra Point I.A.i.  

The State Constitution, no more than the First Amendment, has little interest in 

a “bizarre result” where two defendants who each made identical, objectively 
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violent threats would see their liability hinge on the government’s proof 

regarding the intent in their mind.  See supra Point I.A.i.  And regardless, should 

this Court disagree, New Jersey’s law strikes a careful balance by requiring 

subjective culpability in the form of recklessness.  See supra Point I.A.ii.  In any 

event, no sound policy basis supports granting constitutional immunity to 

individuals who make objectively violent threats, and a contrary result would do 

substantial harm across civil and criminal contexts to the State’s interest in 

keeping children, intimate partners, and all other New Jerseyans safe from 

violent threats. 

Defendant’s resort to State v. Burkert, 231 N.J. 257 (2017), and State v. 

Pomianek, 221 N.J. 66 (2015), is unavailing.  See Ds58-62.  Neither Burkert nor 

Pomianek evaluated specific intent, let alone held that it was constitutionally 

required.  In Burkert, the challenged statute, N.J.S.A. 2C:33-4(c), required proof 

that an accused had acted “with purpose to alarm or seriously annoy [a] person.”  

231 N.J. at 263 (alteration in original) (emphasis added) (quoting N.J.S.A. 

2C:33-4(c)).  This Court thus had no need—and did not—construe the 

challenged statute to require proof that an accused acted with specific intent, 

given that the Legislature had already imposed that requirement.  Rather, that 

case turned on the proper reading of “alarm or seriously annoy”—terms that 

raised vagueness questions that are in no way implicated here.  Id. at 278-85. 

FILED, Clerk of the Supreme Court, 11 Jan 2023, 086617



37 

Nor does Pomianek get defendant further.  There, this Court considered 

the validity of a subsection of the bias-crime law, N.J.S.A. 2C:16-1(a)(3), that 

rendered a person guilty of “bias intimidation if the victim ‘reasonably believed’ 

that the defendant committed the offense on account of the victim’s race” or 

other protected characteristic.  221 N.J. at 69 (quoting N.J.S.A. 2C:16-1(a)(3)).  

As a threshold matter, this Court applied a due-process analysis under the U.S. 

Constitution, not a free-speech analysis under the New Jersey Constitution.  See 

id. at 84-91.  But even assuming it sheds light on the latter, the statute could 

hardly differ more.  That statute criminalized intimidation made with a specific 

type of mental state:  bias against a protected characteristic.  See id. at 69.  And 

what made that law vague in contravention of the Fourteenth Amendment’s Due 

Process Clause was that by “focusing on the victim’s perception and not the 

defendant’s intent, the statute does not give a defendant sufficient guidance or 

notice on how to conform to the law.”  Id. at 70 (emphasis added). 

It is true, of course, that intent was important to the Court’s analysis in 

Pomianek, but for a different reason:  the whole point of the challenged statutory 

provision was to distinguish innocent (non-biased) intimidation from unlawful 

(bias) intimidation.  See, e.g., id. at 82, 87.  And because subsection (a)(3) 

allowed liability to turn wholly on what the victim “reasonably believed” was 

the defendant’s motivation, it offered no safety valve for a wholly innocent state 
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of mind.  Id. at 82.  After all, a bigoted person who “harass[ed] a neighbor for 

no reason other than that the neighbor [wa]s playing music too loudly in the 

evening” could be convicted of bias under the statute “if the neighbor reasonably 

believe[d], under the circumstances,” that the harasser had acted based on his 

independent “racial, religious, or nativist sentiments.”  Id. at 87. 

Had the statute simply sought to criminalize harassment, of course, that 

inquiry would have been irrelevant in the first place—whether the defendant 

acted based on racial, religious, or nativist sentiments would have shed no light 

on whether they engaged in objectively harassing behavior, see ibid., much the 

same way that a defendant who sells drugs within 1000 feet of a school can be 

convicted regardless of whether he does so because he harbors ill-will toward 

children or simply finds the location most convenient, see id. at 87-88.  In such 

cases, a defendant “can readily inform himself of a fact and, armed with that 

knowledge, take measures to avoid criminal liability.”  Id. at 88.  But if liability 

for whether one intimidated another based on bias turns on a victim’s “personal 

experiences, cultural or religious upbringing and heritage,” id. at 89, a defendant 

has no such opportunity.  Due process requires more.  Ibid. 

This case presents a wholly distinct issue—and not just because, unlike 

Pomianek, it turns on the First Amendment.  See id. at 91 (declining to “address 

whether N.J.S.A. 2C:16-1(a)(3) is also violative of the First Amendment”).  For 
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one, liability under the terroristic-threats statute does not hinge on whether the 

defendant’s conduct is driven by racism, music, or any other motive.  Compare 

Pomaniek, 221 N.J. at 87-88, with N.J.S.A. 2C:12-3(a).  Because of that, 

liability cannot hinge on the victim’s perceptions of the defendant’s motives, 

subject to the victim’s own life experiences.  Thus, as Pomianek itself makes 

clear, the terroristic-threats statute falls into the category of laws in which a 

defendant can “inform himself” and “take measures to avoid criminal liability,” 

id. at 88:  individuals have the ability to avoid making objectively violent 

threats. 

Further, there is a second protection in this statute:  our Legislature has 

required a mens rea of at least recklessness, which renders this a far cry from 

Pomianek.  The additional “breathing space” that the reckless element provides, 

Mrozinski, 971 N.W.2d at 245 (citation omitted), even though it is not 

compelled by the First Amendment, gives all defendants an ample opportunity 

to ensure that they stay on the right side of the law.  In short, as in myriad other 

contexts, defendants must simply refrain from “consciously disregard[ing] a 

substantial and unjustifiable risk” that amounts to a “a gross deviation from” a 

reasonable standard of conduct under the circumstances.  N.J.S.A. 2C:2-2(b)(3).  

That reasonable legislative directive is a far cry from a statute that makes one’s 

liability for bias intimidation turn on the listener’s life experience and resultant 
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perception of prejudice.  Compare Pomianek, 221 N.J. at 69-70, with N.J.S.A. 

2C:2-2(b)(3), and N.J.S.A. 2C:12-3(a).  Nothing in this Court’s precedents 

justifies deviating from the sound result provided by the First Amendment 

analysis, should this Court even reach the issue. 
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CONCLUSION 

This Court should reverse and uphold the constitutionality of the reckless-

disregard prong of the terroristic-threats statute. 

 
Respectfully submitted, 

 
MATTHEW J. PLATKIN 
ATTORNEY GENERAL OF NEW JERSEY 
AMICUS CURIAE 

 

BY: /s/ Catlin A. Davis 
Catlin A. Davis 
Deputy Attorney General 
Attorney No. 235142017 
davisc@njdcj.org 
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SUPREME COURT OF NEW JERSEY
M- 194 September Term 2022

086617

State of New Jersey,
Plaintiff-Respondent,

V.

Calvin Fair,
Defendant-Movant.

ORDER

It is ORDERED that the motion to dismiss the notice of appeal as of

right is denied; and it is further

ORDERED that the State of New Jersey’s appeal shall proceed pursuant

to Rule 2:2-1(a)(1); and it is further

ORDERED that further proceedings on appeal shall be conducted in

accordance with an expedited, peremptory schedule, and should any entity

wish to appear as amicus curiae, such entity shall serve and file its motion for

leave to appear, and its proposed amicus curiae brief, by December 22, 2022.

The parties may serve and file answers to any motions for leave to appear,

together with responses to the proposed amicus curiae brief on the merits, on

or before January 11, 2023. No further submissions shall be accepted without

leave of Court.

WITNESS, the Honorable Stuart Rabner, Chief Justice, at Trenton, this

1 st day of November, 2022.

SUPREME COURT
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Synopsis
Background: Former teacher at public high school brought §
1983 action against town, town's police chief, school district,
district's superintendent, and psychiatric hospital, alleging
that after anonymous telephone call alerting authorities
to potential instability in teacher's mental health, he was
arrested and was involuntarily committed to hospital, his
tenured employment was terminated, and his firearms
were confiscated. The United States District Court for the
Southern District of New York, Katherine B. Forrest, J.,
144 F.Supp.3d 596, granted defendants' motions to dismiss.
Teacher appealed.

Holdings: The Court of Appeals held that:

teacher failed to state plausible claim for First Amendment
retaliation;

teacher's gun purchases did not constitute expressive conduct
protected by the First Amendment;

probable cause supported arrest and subsequent hospital
detention of teacher; and

teacher failed to state plausible claim for violation of due
process.

Affirmed.
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judgment of the district court be AFFIRMED.
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SUMMARY ORDER

Adam B. Heller appeals from the judgment of the United
States District Court for the Southern District of New York
(Forrest, J.) dismissing under Rule 12(b)(6) his various
§ 1983 claims. We assume the parties' familiarity with
the underlying facts, the procedural history, and the issues
presented for review. We affirm on the grounds that Heller's
communications presented a substantial risk of disruption
that, as a matter of law, justified the school district's actions;
that there was *51  probable cause for Heller's arrest and
detention; that his brief commitment to a mental institution
did not shock the conscience such that it violated substantive
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due process; and that his Second Amendment challenge is
baseless given that commitment.

Heller is a former public school teacher. In December 2012
and January 2013, he purchased two firearms, received a third
from a friend, and was shopping for a fourth. At the same
time, he had a month-long online conversation with Georgia
O'Connor via the online game Words with Friends. During
the course of that conversation, Heller told O'Connor that
he believed aliens controlled the government; that the Sandy
Hook school shooting (which had recently happened) was
fake; and that he “want[s] to kill people.” The FBI received an
anonymous tip about Heller in January and began monitoring
his online communications. They coordinated with the local
police department, which stopped Heller on January 18 as he
drove home from a gun store.

The police induced Heller to go to a local hospital where he
was psychiatrically committed and later released. The school
district at which he worked then brought disciplinary charges
stating that Heller should be dismissed from his teaching
job because he failed to cooperate with an investigation
into his mental health and because he was incompetent to
work as a teacher due to mental illness. After an eight-day
hearing, a hearing officer sustained all charges against Heller
and praised the Pound Ridge police department, the Bedford
Central School District, and the Westchester Medical Center
for their roles.

Heller sued the school district, the school superintendent, the
town of Pound Ridge, Pound Ridge's chief of police, the
medical center, and several of the psychiatrists who examined
him. He now appeals from dismissal of his § 1983 claims
which alleged: 1) retaliation based on views he expressed
in his online chat with O'Connor; 2) unlawful search and
detention; 3) violation of substantive due process rights; and
4) violation of his right to bear arms.

Heller's online conversations and the record of his dismissal
hearing are both integral to and incorporated by reference
in his complaint. Roth v. Jennings, 489 F.3d 499, 509 (2d
Cir. 2007). All parties cite these records extensively and none
object to their consideration on appeal.

The District Court properly dismissed Heller's retaliation
claims. At the start, Heller's statements, assuming arguendo
that they relate to a matter of public concern, were of such
a character that “the disruption they cause[d]” or threatened
was “great enough to warrant the school's action against him.”

Melzer v. Bd. of Educ. of City Sch. Dist. of City of New York,
336 F.3d 185, 198 (2d Cir. 2003). Indeed, although we need
not reach the question whether these statements constitute a
“true threat,” their threatening quality is highly relevant to the
Pickering balance. See Melzer, 336 F.3d at 198 (referencing
the balancing test outlined in Pickering v. Bd. of Educ., 391

U.S. 563, 88 S.Ct. 1731, 20 L.Ed.2d 811 (1968)). 1

In his online chats with O'Connor, Heller said that he was
“stewing in anger ... *52  and want[s] to kill people ...
because the people who are behind [government weather
control] are evil.” O'Connor asked “what people do you think
deserve to die for the sins of an evil government,” and Heller
responded, “oh I don't know. but I could probably do some
research and hand you a list ... #1. Someone should just shoot
down one of the planes.” O'Connor said, “you are scaring
me,” and asked him to “just promise me you arent going to
kill anybody.” Heller responded “yea I promise.” O'Connor
brought up the “list” in a subsequent conversation, and Heller
said, “there are a lot of people in this country who have done
seriously evill things to the masses. one day, someone is going
to make a list and go about the task of removing them from
power. That will be in the middle of a civil war in America.”

Context is crucial to identification of a true threat. Turner, 720
F.3d at 420. The context here bespeaks danger.

• Heller was delusional. He believed that the military
controlled the weather and had deliberately caused
Hurricane Sandy, the Haitian earthquake, and the
Fukushima nuclear disaster.

• He believed that space aliens controlled the government,
that the government was capable of mind control, and
that he was working on “deprogramming himself” from
that government mind control.

• He was a public school teacher who came into contact
with 125-150 students each semester.

• He believed that the Sandy Hook elementary school
killing of 26 people had been faked; he appeared to have
researched the shooting; and he made his threatening
statements within a few weeks of it.

• He seemed to be angry, depressed, and generally
emotionally “worked up.”

• And—with no prior history of interest in guns or gun
ownership—he purchased two guns, received a third
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from a friend, and considered purchasing a fourth, all in
a brief period.

Although we need not decide whether Heller's statements
constituted a true threat to determine whether the Pickering
balance has been satisfied, as a matter of law, the record is
clear that “an ordinary, reasonable recipient who is familiar
with the context of the communication” could well have
viewed Heller's communications as “a threat of injury.”
Turner, 720 F.3d at 420. O'Connor herself seems to have
interpreted them as legitimate threats. United States v. Malik,
16 F.3d 45, 49 (2d Cir. 1994) (“In making this determination,
proof of the effect of the alleged threat upon the addressee is
highly relevant.”).

Heller argues that his statements were “off-the-cuff political
hyperbole written in the context of friendly social media
banter,” and that he ended the conversation with “humor.”
However, his statements appear to be in earnest, and
O'Connor so interpreted them. He identified airplanes as
targets and said that people in government deserved to die;
and his conduct raised prudent concern about the risk of a
school shooting. See Turner, 720 F.3d at 424 (rejecting the
argument that “only communications that facially threaten
unequivocal, unconditional, immediate, and specific injury”
are “true threats”). In such circumstances, the school's
concern about the safety of its students and the potential for
“severe ... disruption” to its functioning justified its actions.
See Melzer, 336 F.3d at 198, 199 (stating that such factors
“may outweigh a public employee's rights”).

Heller has also failed to plausibly allege that the defendants
were motivated by a desire to retaliate against Heller for
his views. A review of the record confirms *53  that the
defendants were interested in Heller's communications only
insofar as they raised the prospect of a shooting spree at
the high school. The school district did not immediately
bring charges after it learned of Heller's speech. Instead,
school officials worked with law enforcement to monitor the
situation at the high school. Next, the district ordered an
independent psychological evaluation of Heller. Only after
the evaluation process was complete did the district bring
charges against Heller. Moreover, the charges were not based
on his speech but rather (a) his unwillingness to cooperate
with the evaluation and (b) the possibility that he might be
mentally unfit to teach. As the claim of retaliation is not
plausible on its face, it must be dismissed. Ashcroft v. Iqbal,
556 U.S. 662, 678, 129 S.Ct. 1937, 173 L.Ed.2d 868 (2009).

Heller's other First Amendment claim is that he intended
his gun purchases as a symbolic invocation of his Second
Amendment rights so that his possession constituted
expressive conduct protected by the First Amendment.
Heller does not allege that anyone other than the gun store
employees knew of his purchases. Without more, a gun store
employee would understand Heller's purchase as a routine
retail transaction. And since there was no likelihood that
the supposed message “would be understood by those who
viewed it,” he has not sustained his burden of demonstrating
more than a “plausible contention” that his purchase was
expressive. Church of Am. Knights of the Ku Klux Klan v.
Kerik, 356 F.3d 197, 205 (2d Cir. 2004); see also Nordyke
v. King, 319 F.3d 1185, 1190 (9th Cir. 2003) (“Typically a
person possessing a gun has no intent to convey a particular
message, nor is any particular message likely to be understood
by those who view it.”).

Heller's Fourth Amendment claim is defeated by probable
cause. He argues that his arrest on January 18 and his
subsequent hospital detention—both based on his mental
health—were unlawful. Pursuant to New York's Mental
Hygiene law, the police may take into custody individuals
who both appear mentally ill and pose a substantial risk of
physical harm to others. N.Y. Mental Hyg. Law §§ 9.41, 9.01.
Probable cause to make such an arrest means a substantial
chance or probability that those requirements are satisfied,
based on the information that the police had at the time.
Illinois v. Gates, 462 U.S. 213, 245 n.13, 103 S.Ct. 2317, 76
L.Ed.2d 527 (1983); Kerman v. City of New York, 261 F.3d
229, 235 (2d Cir. 2001).

At the time of the arrest, the police department had access
to Heller's communications with O'Connor, along with an
anonymous tip from a friend of Heller's and information about
Heller's gun purchases. Heller's delusional communications
established at least a substantial chance that he was mentally
ill and posed a risk of physical harm to others. Since there was
probable cause for both the initial arrest and the detention, the
Fourth Amendment claims were properly dismissed.

Heller claims his substantive due process rights were violated
by his involuntary commitment. But substantive due process
rights are only implicated when commitment decisions reflect
a level of care substantially below the standards of the medical
community. Bolmer v. Oliveira, 594 F.3d 134, 142 (2d Cir.
2010). That is a level considerably worse than malpractice; a
level so dismissive of the patient's rights to care and freedom
that it shocks the conscience. Cty. of Sacramento v. Lewis,
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523 U.S. 833, 846, 118 S.Ct. 1708, 140 L.Ed.2d 1043 (1998).
Heller has not plausibly alleged that the standards used to
commit him shock the conscience, and his claim was therefore
properly dismissed.

Heller's Second Amendment claim is that his involuntary
commitment to a mental *54  institution made it illegal under
federal law for him to purchase guns. 18 U.S.C.A. § 922(g)
(4). Restrictions on the purchase of guns by the mentally
ill are presumptively lawful. D.C. v. Heller, 554 U.S. 570,
626, 128 S.Ct. 2783, 171 L.Ed.2d 637 (2008) (“[N]othing in
our opinion should be taken to cast doubt on longstanding
prohibitions on the possession of firearms by felons and the
mentally ill.”); see also New York State Rifle & Pistol Ass'n,
Inc. v. Cuomo, 804 F.3d 242, 269 n.107 (2d Cir. 2015).

Heller's Second Amendment claim was properly dismissed
because the restriction on gun purchases by individuals
committed to a mental institution is presumptively lawful, and
because Heller has not stated a plausible claim that he was
improperly committed.

For the foregoing reasons, and finding no merit in Heller's
other arguments, we hereby AFFIRM the judgment of the
district court.

All Citations

665 Fed.Appx. 49, 340 Ed. Law Rep. 58, 2016 IER Cases
368,798

Footnotes

* The Honorable Jed S. Rakoff, of the United States District Court for the Southern District of New York, sitting
by designation.

1 The test for whether a communication is a true threat is objective, and the determination is a question of law.
United States v. Francis, 164 F.3d 120, 123 at n.4 (2d Cir. 1999); United States v. Turner, 720 F.3d 411, 420
(2d Cir. 2013). The inquiry is “whether an ordinary, reasonable recipient who is familiar with the context of
the communication would interpret it as a threat of injury.” Id. (quoting United States v. Davila, 461 F.3d 298,
305 (2d Cir. 2006)). A statement can be a true threat even if the speaker has no intention of carrying it out. Id.

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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1 

INTEREST OF THE AMICI CURIAE1 

 States have “regulat[ed] threats . . . since the late 
18th and early 19th centuries.” Elonis v. United States, 
135 S. Ct. 2001, 2024 (2015) (Thomas, J., dissenting). 
Their ability to do so, this Court has explained, reflects 
a balance between the free-speech protections en-
shrined in the First Amendment and society’s compel-
ling interest in “protecting individuals from the fear of 
violence, from the disruption that fear engenders, and 
from the possibility that the threatened violence will 
occur.” R.A.V. v. City of St. Paul, 505 U.S. 377, 388 
(1992). 

 According to the Supreme Court of Kansas, the 
First Amendment forbids a prosecution for even the 
most violent, upsetting, and disruptive of threats un-
less the State can establish beyond a reasonable doubt 
that the speaker specifically intended to instill fear or 
generate panic. Pet. App. 27. But nothing in this 
Court’s precedents requires such a rule and adopting 
it would be profoundly unwise. Amici States thus sup-
port this Court’s intervention to preserve their author-
ity to prosecute criminal threats and protect their 
citizens. 

SUMMARY OF ARGUMENT 

 In Elonis v. United States, 135 S. Ct. 2001 (2015), 
this Court specifically declined to address whether a 
mens rea of recklessness could suffice to establish a 
criminal threat. Lacking this Court’s guidance on the 

 
 1 The parties’ counsel of record received timely notice of the 
intent to file this brief. 
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issue, the Supreme Court of Kansas held here that the 
First Amendment entirely forecloses States’ ability to 
prosecute threats made in reckless disregard of placing 
another in fear. According to the court below, States 
may prosecute only those threats made with the spe-
cific intent of instilling fear. 

 That understanding of the First Amendment is 
wrong. It also would jeopardize States’ efforts to en-
sure school safety and combat domestic violence in an 
era when threats are often communicated over the In-
ternet and proof of perpetrators’ specific intent be-
comes even more difficult to come by. But that is not 
all. Indeed, a constitutionally mandated specific-intent 
requirement would invalidate scores of state laws, cov-
ering all manner of threats. Amici States urge this 
Court to grant the petition for a writ of certiorari and 
clarify that the federal Constitution does not so hobble 
States’ authority to protect their citizens. 

ARGUMENT 

 As petitioner explains (at 10–16), the Supreme 
Court of Kansas’s decision deepens a split on a 
straightforward constitutional question of great prac-
tical import: Does the First Amendment prohibit crim-
inalization of threats made with reckless disregard of 
the possibility of placing another in fear? 

 The Supreme Court of Kansas concluded that this 
Court has already answered that question, relying on 
an unduly expansive reading of this Court’s opinion in 
Virginia v. Black, 538 U.S. 343 (2003). See Pet. App. 15–
27. But “the Court’s fractured opinion in Black . . . 
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sa[id] little about whether an intent-to-threaten re-
quirement is constitutionally mandated.” Elonis v. 
United States, 135 S. Ct. 2001, 2027 (2015) (Thomas, J., 
dissenting). And if the Court had already resolved 
whether a recklessness standard satisfies the First 
Amendment in 2003 in Black, it is difficult to under-
stand why the Court specifically reserved that very 
question 12 years later in Elonis. Id. at 2012. 

 In truth, this Court has yet to decide “precisely 
what level of intent suffices under the First Amend-
ment” to permit prosecution. Perez v. Florida, 137 S. Ct. 
853, 855 (2017) (Sotomayor, J., concurring in the denial 
of certiorari). But it should do so here and it should do 
so now. 

I. The discretion to prosecute reckless 
threats is vital to States’ ability to protect 
their citizens 

 Two examples highlight the dangers of the Su-
preme Court of Kansas’s holding and the urgency of 
the need for this Court’s review: school safety and do-
mestic violence. In those contexts (and others), the In-
ternet and social media have complicated efforts to 
prevent and redress threats of violence. 

 1. a. “[W]e live in a time when school violence is 
an unfortunate reality that educators must confront on 
an all too frequent basis.” LaVine v. Blaine Sch. Dist., 
257 F.3d 981, 987 (9th Cir. 2001). Horrific examples of 
school shootings are all too familiar, devastating com-
munities across the Nation and victimizing everyone 
from university students in Blacksburg, Virginia, to 
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first-graders in Newtown, Connecticut, to high-school-
ers in Parkland, Florida.2 

 In the wake of past tragedies, Virginia and other 
States have made crucial progress in identifying and 
responding to threats of school violence.3 But the 
problem remains grave—Virginia public schools re-
ported a total of 5,586 threat cases during the 2014-
15 school year alone4—and school officials are often 
forced to make difficult decisions based on imperfect 

 
 2 See Christine Hauser and Anahad O’Connor, Virginia Tech 
Shooting Leaves 33 Dead, N.Y. Times (Apr. 16, 2007), https:// 
www.nytimes.com/2007/04/16/us/16cnd-shooting.html; James 
Barron, Nation Reels After Gunman Massacres 20 Children at 
School in Connecticut, N.Y. Times (Dec. 14, 2012), https://www. 
nytimes.com/2012/12/15/nyregion/shooting-reported-at-connecticut- 
elementary-school.html; Audra Burch and Patricia Mazzei, Death 
Toll Is at 17 and Could Rise in Florida School Shooting, N.Y. 
Times (Feb. 14, 2018), https://www.nytimes.com/2018/02/14/us/ 
parkland-school-shooting.html. 
 3 See, e.g., Dewey Cornell & Jennifer Maeng, Statewide Im-
plementation of Threat Assessment in Virginia K-12 Schools, 
Contemp. School Psychol. 22, 116–24 (2018), https://doi.org/ 
10.1007/s40688-017-0146-x (noting that in 2013 Virginia became 
the first State to mandate the use of threat assessments in its 
K-12 schools). 
 4 Dewey Cornell et al., Threat Assessment in Virginia Schools: 
Technical Report of the Threat Assessment Survey for 2014-2015, 
at 4–5, Curry School of Educ., U. Va. (2016); see also Mike Con-
nors, School Threats Are Becoming More Common. And Their Im-
pact Can Be Lasting., Va. Pilot (Jan. 13 2019), https://www. 
pilotonline.com/news/crime/article_8348fdb8-14f6-11e9-af5b-030e37 
773f74.html (in one three-month period, local police in Virginia 
Beach investigated 20 school threats, double the total from the 
previous year). 

AGa14

FILED, Clerk of the Supreme Court, 11 Jan 2023, 086617

https://www.nytimes.com/2007/04/16/us/16cnd-shooting.html
https://www.nytimes.com/2012/12/15/nyregion/shooting-reported-at-connecticut-elementary-school.html
https://www.nytimes.com/2018/02/14/us/parkland-school-shooting.html
https://doi.org/10.1007/s40688-017-0146-x
https://www.pilotonline.com/news/crime/article_8348fdb8-14f6-11e9-af5b-030e37773f74.html


5 

 

information.5 This is all the more so because research 
suggests that those who make online threats are more 
likely to make preparations to execute on those threats 
than those who make their threats in person.6 

 Given that reality, “[s]chool administrators must 
be vigilant and take seriously any statements by stu-
dents resembling threats of violence, as well as harass-
ment and intimidation posted online and made away 
from campus.” Bell v. Itawamba Cty. Sch. Bd., 799 F.3d 
379, 393 (5th Cir. 2015) (en banc) (internal citation 
omitted). And that need for vigilance, in turn, “in-
creases the importance of clarifying the school’s au-
thority to react to potential threats before violence 
erupts.” Id. (emphasis added); accord Wynar v. Douglas 
Cnty. Sch. Dist., 728 F.3d 1062, 1064 (9th Cir. 2013) 
(noting the “daunting task” that “school administra-
tors face” in “keeping their students safe without im-
pinging on their constitutional rights”). 

 b. The Supreme Court of Kansas’s approach 
would jeopardize efforts to respond to threats of vio-
lence at schools. Under a specific “intent-to-threaten 

 
 5 Mike Carter-Conneen, Authorities Investigating Social Me-
dia Shooting Threat at 2 Virginia Middle Schools, WJLA/ABC7 
(Feb. 18, 2018), https://wjla.com/news/local/social-media-threat-
to-2-va-middle-schools-under-investigation-officials-say (describ-
ing social media post threatening shootings at local middle 
schools and noting that “[e]ven if the threat is a hoax, the timing 
of such a threat—just days after the shooting that left 17 dead at 
a high school in Florida—is upsetting to many parents”). 
 6 See Desmond Patton et al., Social media as a vector for 
youth violence: A review of the literature, 35 Computers in Hum. 
Behav. 548–53 (2014). 
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requirement,” Elonis, 135 S. Ct. at 2018 (Thomas, J., 
dissenting), neither knowledge nor recklessness suf-
fices. So long as there is any reasonable doubt that a 
person did not make the statement specifically because 
it will be perceived as a threat, a conviction would be 
constitutionally barred. As a result, States would be 
unable to prosecute a defendant who “consciously dis-
regard[ed] a substantial and unjustifiable risk” that 
his words would instill fear in another, Model Penal 
Code § 2.02(c) (Am. Law Inst. 2018), or one who threat-
ened harm fully “aware that it [was] practically certain 
that his” words would instill fear, id. § 2.02(b) (empha-
sis added). 

 Such a high bar would have real consequences in 
the context of school safety. For example, imagine a 
student who calls his school to threaten a mass shoot-
ing—but only because he hopes to cancel class and 
avoid an exam scheduled for that day. Despite the ter-
ror and chaos that threat undoubtedly would unleash 
on the school community, such a person would (at 
most) be guilty of acting with knowledge—and thus en-
joy categorical immunity under the Supreme Court of 
Kansas’s interpretation of the First Amendment. See 
Pet. App. 27 (holding that “an intent to intimidate was 
constitutionally . . . required”). And even if the requi-
site intent actually existed, prosecutors would often be 
hard-pressed to prove that intent in the context of 
threats made online—threats that state officials can-
not afford to ignore. See supra note 6.7 As petitioner 

 
 7 Indeed, one would expect any criminal defendant to argue 
he or she did not specifically intend to make a threat. 
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notes, the bind this rule places on prosecutions is not 
limited to hypotheticals: A Kansas state court has al-
ready dismissed a school-threat prosecution because 
prosecutors could not meet their burden of showing a 
specific intent. See Pet. 26 & n.7. 

 Beyond inhibiting criminal prosecutions of school 
threats, a specific intent-to-intimidate rule would cast 
doubt on school officials’ ability to impose non-criminal 
discipline as well. See Tinker v. Des Moines Indep. 
Cmty. Sch. Dist., 393 U.S. 503, 506 (1969) (holding that 
neither “students [n]or teachers shed their constitu-
tional rights to freedom of speech or expression at the 
schoolhouse gate”). Such a result would ignore the re-
ality that, because of “the special features of the school 
environment, school officials must have greater au-
thority to intervene before speech leads to violence.” 
Morse v. Frederick, 551 U.S. 393, 425 (2007) (Alito, J., 
concurring). Nothing in this Court’s precedents sup-
ports that paradoxical outcome, and this Court should 
clarify that the First Amendment does not so hinder 
States’ efforts to protect their schools and the students 
they teach. 

 2. A specific intent-to-threaten requirement 
would likewise hinder States’ ability to combat domes-
tic violence, particularly in the Internet age. 

 a. “Threats of violence and intimidation are 
among the most favored weapons of domestic abusers, 
and the rise of social media has only made those tactics 
more commonplace.” Elonis, 135 S. Ct. at 2017 (Alito, 
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J., concurring in part and dissenting in part).8 In addi-
tion, such threats often serve as a reliable predictor of 
physical violence,9 making prompt and effective re-
sponses to threats of domestic violence a central com-
ponent in any effort to prevent future physical abuse.10 
And it is not just those issuing threats who may make 
good on their contents, because online threats create 
the added danger that a third party will be incited to 
action.11 

 
 8 Accord Brief for the Nat’l Network to End Domestic Violence, 
et al. as Amici Curiae Supporting Respondents at 4, Elonis v. 
United States, 135 S. Ct. 2001 (2015) (No. 13-983) (noting that 
abusers are turning “more and more often [to] social media” to 
deliver threats of violence, which are “a key part of the in-person 
abuse to which the victims have been subjected”). 
 9 Joanne Belknap et al., The Roles of Phones and Computers 
in Threatening and Abusing Women Victims of Male Intimate 
Partner Abuse, 19 Duke J. Gender L. & Pol’y 373, 378 (2012) 
(“Indeed, threats of violence by former partners who are cur-
rently stalking are an even better predictor of future violence 
than the prior violence used by these ex-partners.”); see also Katie 
Zezima et al., Domestic Slayings: Brutal and Foreseeable, Wash. 
Post (Dec. 9, 2018), https://www.washingtonpost.com/graphics/ 
2018/investigations/domestic-violence-murders/ (“Unlike other 
types of homicide, domestic slayings often involve killers who 
leave a long trail of warning signs or signal their intent, in some 
cases threatening to kill their victims.”). 
 10 See Zezima et al., supra note 9 (describing intimate- 
partner homicide in which the victim reported “threatening text 
messages” from her partner to the police, but—according to the 
victim’s mother—those “threats didn’t rise to the level of a crime,” 
the partner remained at large, and he eventually made good on 
his threats by murdering her). 
 11 See Naomi Harlin Goodno, Cyberstalking, a New Crime: 
Evaluating the Effectiveness of Current State and Federal Laws, 
72 Mo. L. Rev. 125, 132 (2007). 
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 The specter of physical violence is only one aspect 
of the problem. “[T]rue threats ‘by their very utterance 
inflict injury’ on the recipient.” United States v. Jeffries, 
692 F.3d 473, 480 (6th Cir. 2012) (Sutton, J.) (quoting 
United States v. Chaplinsky, 315 U.S. 568, 572 (1942)). 
And “[a] threat may cause serious emotional stress for 
the person threatened and those who care about that 
person,” regardless of whether actual violence follows. 
Elonis, 135 S. Ct. at 2016 (Alito, J., concurring in part 
and dissenting in part). 

 b. The interpretation of the First Amendment 
adopted by the court below would pose serious chal-
lenges for prosecuting threats of domestic violence. Al-
lowing prosecution for threats of domestic violence 
goes to the very reason this Court has blessed the pros-
ecution of “true threats” in the first place: the ability of 
States to “protect[ ] individuals from the fear of vio-
lence, from the disruption that fear engenders, and 
from the possibility that the threatened violence will 
occur.” R.A.V., 505 at 388. Yet, in this case, the court 
below did not deny that the recipient of one of the 
threats “was genuinely fearful when she called for law 
enforcement assistance” but held that respondent’s 
conviction could not stand because a jury may have 
“believed that [the defendant] did not intend [his] 
threats to be taken literally.” Pet. App. 81. 

 Even where a threat is not carried out, the ability 
to terrify remains. It is no solace to a battered partner 
that an abuser did not intend for a threat to instill ter-
ror, even though the abuser was “practically certain” 
that those words would do just that. Model Penal Code 
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§ 2.02(b) (defining knowing conduct). Nor does the 
“fear of violence,” or the “disruption that fear engen-
ders,” R.A.V., 505 at 388, lessen where the abuser, 
aware of the “substantial and unjustifiable risk” that 
threatening words will instill fear, “consciously disre-
gards” that risk, Model Penal Code § 2.02(c) (defining 
recklessness). This is particularly so given the formi-
dable showing required to prove criminal recklessness: 
“The risk” that the threat will provoke fear in another 
“must be of such a nature and degree that, considering 
the nature and purpose of the actor’s conduct and the 
circumstances known to him, its disregard involves a 
gross deviation from the standard of conduct that a 
law-abiding person would observe in the actor’s situa-
tion.” Id. (emphasis added). 

 To be sure, there are difficult distinctions to be 
made between speech that is merely vulgar and speech 
that rises to the level of a criminal threat. And States 
may decide to strike that balance by requiring a show-
ing of an intent to instill fear in another in some or 
even all cases.12 But, contrary to the holding of the Su-
preme Court of Kansas, see Pet. App. 27, the First 
Amendment does not require that all States strike ex-
actly that balance. And foreclosing prosecutions based 
on threats made knowingly or recklessly risks crip-
pling States’ ability to combat domestic violence in an 
age when the prevalence of threats made over the In-
ternet makes proving intent more difficult than ever. 

 
 12 Indeed, dozens of States appear to have done just that. See 
infra notes 13 & 14 (identifying the 24 States that permit a crim-
inal-threat conviction based on a lesser mens rea). 
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II. The Supreme Court of Kansas’s reasoning 
would require invalidating criminal statutes 
in nearly half of the States 

 The impact of a constitutionally based, specific in-
tent-to-threaten requirement would extend far beyond 
school threats and domestic violence. Under the Su-
preme Court of Kansas’s reasoning, the First Amend-
ment would invalidate whole swaths of the criminal 
codes of the various States. These include the laws of 
16 States with a criminal provision that—like the Kan-
sas statute at issue here—tracks the Model Penal Code 
and criminalizes threats made in reckless disregard of 
their potential to instill fear. See Model Penal Code 
§ 211.3 (Am. Law Ins. 2018) (“A person is guilty of a 
felony in the third degree if he threatens to commit any 
crime of violence . . . in reckless disregard of the risk of 
causing such terror or inconvenience.”).13 Also at risk 
are the laws of eight more States—including Vir-
ginia—that criminalize threats made “knowingly,” 

 
 13 See also Alaska Stat. Ann. § 11.56.810(a)(1)(A) (terroristic 
threatening); Ariz. Rev. Stat. Ann. § 13-1202(A)(2) (threatening 
or intimidating); Conn. Gen. Stat. Ann. § 53a-62(a)(2)(B) (second 
degree threatening); Del. Code Ann. tit. 11, § 621(a)(2)(c) (terror-
istic threatening); Ga. Code Ann. § 16-11-37(b)(2)(D) (terroristic 
threat); Haw. Rev. Stat. Ann. § 707-715(2) (terroristic threaten-
ing); Kan. Stat. Ann § 21-5415; Minn. Stat. Ann. § 609.713 
(threats of violence); Mo. Rev. Ann. Stat. § 574.120 (second degree 
making a terrorist threat); N.D. Cent. Code Ann. § 12.1-17-04 
(terrorizing); N.H. Rev. Stat. Ann. § 631:4(I)(e), (f ) (criminal 
threatening); N.J. Stat. Ann. § 2C:12-3(a) (terroristic threats); 
Neb. Rev. Stat. Ann. § 28-311.01(1)(c) (terroristic threats); 18 Pa. 
Cons. Stat. § 2706(a)(3) (terroristic threats); Wisc. Stat. Ann. 
§ 947.019(1)(e) (terroristic threats); Wyo. Stat. Ann. § 6-2-505(a) 
(terroristic threats). 
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because such a mens rea permits conviction even in the 
absence of a specific intent to threaten. See Va. Code 
Ann. § 18.2-60(A)(1) (“Any person who knowingly com-
municates . . . a threat to kill or do bodily injury to a 
person, regarding that person or any member of his 
family, and the threat places such person in reasonable 
apprehension of death or bodily injury to himself or his 
family member, is guilty of a Class 6 felony.”).14 

 All told, fully 24 States would find themselves po-
tentially unable to pursue the kinds of prosecutions 
they currently deem necessary to “protect[ ] individu-
als from the fear of violence, from the disruption that 
fear engenders, and from the possibility that the 
threatened violence will occur.” R.A.V., 505 U.S. at 
388.15 Neither the First Amendment nor this Court’s 
precedents support such a result. See Pet. 16–21. Ac-
cordingly, Amici States urge this Court to grant certio-
rari and clarify that States may prosecute threats 

 
 14 See also Colo. Rev. Stat. Ann. § 18-3-206 (menacing); Colo. 
Rev. Stat. Ann. § 18-3-602(1)(a) (stalking); Md. Code Ann., Crim. 
Law § 3-1001(b) (threats of crimes of violence); Me. Rev. Stat. tit. 
17-A, § 209(1) (criminal threatening); Tex. Penal Code Ann. 
§ 22.01(a)(2) (assault); Vt. Stat. Ann. tit. 13, § 1702(a)(1)-(2) 
(criminal threatening); W. Va. Code Ann. § 61-6-24(b) (threats of 
terrorist acts); Wash. Rev. Code Ann. § 9A.46.020(1)(a) (harass-
ment). 
 15 Although this case involves the scope of the “true threat” 
doctrine, a defendant may attempt to use this same intent-to-
threaten requirement to render constitutionally suspect other 
criminal statutes that implicate speech-related conduct. Such 
statutes include state and federal laws criminalizing online solic-
itation or sexual exploitation of minors based on a mens rea short 
of specific intent. See, e.g., Va. Code Ann. § 18.2-374.3; 18 U.S.C. 
§ 2251. 
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made either knowingly or in reckless disregard of the 
potential to instill fear. 

CONCLUSION 

 The petition for a writ of certiorari should be 
granted. 

 Respectfully submitted. 
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Opinion

PER CURIAM.

*1  J.F. (Jeff), 1  a minor, appeals the Family Part's June
12, 2013 order adjudicating him delinquent based on five
counts arising out of conduct that would constitute the third-
degree crime of making terroristic threats, N.J.S.A. 2C:12–
3(a), if committed by an adult, as well as one count arising
out of conduct that would constitute a petty disorderly persons
offense under N.J.S.A. 2C:33–2(a), if committed by an adult.
We affirm.

I.

We discern the following facts and procedural history from

the record on appeal. 2

On December 17, 2012, Jeff was charged, under docket
number FJ–15–796–13N, with one count of terroristic threats
for making generalized threats against faculty, staff, and
students at Point Pleasant High School. Additional charges
were added as a result of further investigation. On January
14, 2013, Jeff was charged, under docket number FJ–15–
867–13N, with five counts of terroristic threats against five
specific students. On March 6, Jeff was charged, under docket
number FJ–15–1087–13N, with one count of conduct that,
if committed by an adult, would constitute the third-degree
crime of making a false public alarm, N.J.S.A. 2C:33–3(a),
and one count of petty disorderly conduct by making threats.
Jeff was tried over three consecutive days in April 2013.

S.S. (Sam) 3  testified that, in early December 2012, Jeff, C.C.
(Carla), and he were talking together at the Point Pleasant
recreation center. According to Sam, he and Jeff, who had
dated his sister, were friends. Sam testified that Jeff talked
about a “hit list that he had,” and “that he would want to shoot
up the people that are preventing him from returning to school
[, after his recent release from juvenile detention,] and that it
was students, staff, and basically just the school.” According
to Sam, on a prior occasion, Jeff had “mentioned that he would
be able to obtain a [nine millimeter] gun for fifty bucks” from
someone he met in a juvenile rehabilitation facility.

Sam originally believed Jeff was “spouting off.” He testified
that Jeff was upset because he had recently broken up with
Sam's sister. Sam was not immediately fearful for himself or
his family because Jeff “had mentioned that me and the people
I love, my family members, were not on the list.”

Sam became worried after he heard about the shooting at

Sandy Hook Elementary School in Connecticut. 4  Sam stated:
“[b]ut as the shooting ... had occurred, ... it started to sink more
in that maybe he could go through with these things and that
he is not all right in the head and he could actually do this.” As
a result, Sam told his mother about his conversation with Jeff,
and then spoke to the police. However, by that time, the police
were already investigating threats made by Jeff to others.

Carla, age fifteen at the time of trial, described the
conversation she had with Jeff and Sam at the recreation
center in early December. Jeff was angry because of his recent
breakup with Sam's sister M.S. (Macy). According to Carla,
Jeff was “angry with the people that [Macy] was like doing
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stuff with, and he like wanted to get revenge.” She clarified
that he used the word “payback” rather than revenge.

*2  Carla also testified about seeing Jeff at a park following
the conversation at the recreation center. According to Carla,
Jeff told her he was on Vicodin at the time. He was still angry
about his breakup with Macy. Carla testified that she believed
he was capable of hurting the guys with whom Macy had a
relationship.

Carla further testified about a Facebook interchange with Jeff
that took place a few days after Jeff left the detention facility
on December 3, but before the conversation at the recreation
center. According to Carla, Jeff told her on Facebook that “he
wanted to kill himself” because his relationship with Macy
had ended. She believed that he was serious, but was not sure
if he was capable of hurting himself.

T.H. (Travis), who was sixteen at the time of trial, testified
concerning a separate conversation he had with Jeff in
early December, probably the week of December 10. Travis
described his interaction with Jeff as follows:

I was waiting for my mom to come and
pick me up outside of school when I
saw [Jeff], and I came up to him and
I was talking to him about how he's
been doing. And he just said he's been
in and out of programs and stuff. So I
asked ... him what was going on and
he's like, “I have a problem,” about if
he violates probation, that he goes back
to juvie until he's eighteen. And then
he said he didn't like that. So he said
he was gonna kill himself. So I told
him that he doesn't need to do that,
there's no reason to do that. And then
he said ... he was gonna go and shoot
up the school[,] and he pointed to the
school.

Travis further testified that he was fearful for his own safety
and the safety of others at the time of their conversation.

A.T. (Anne), who was fourteen at the time of trial, testified
that she talked with Jeff at some point in December.
According to Anne, she, V.H. (Valerie), who was sixteen years

old, and Jeff were at her house. By that time, according to
Valerie's testimony, there were rumors at the school about Jeff
and a hit list, so they asked him about it. Anne testified that
“he was talking about how he didn't actually have one written
but he has one, and he told us like a few people that were
on the list.” Anne testified that he mentioned the names of at
least four people on the hit list: B.M. (Beth), a second student
named C.C. (Cori), V.E. (Vander), and M.M. (Max). Jeff told
Anne and Valerie that he chose those people because “they
just like did stuff to him, so it was like payback for whatever
they did, or he just didn't like them.” According to Anne, Jeff
told them “[t]hat if he had a gun, he would kill them.”

Anne testified that, at the time Jeff told her about the list,
she was not afraid for herself or initially for the safety of the
people on the hit list. She added that she was worried for the
safety of those individuals and “[k]ind of” afraid for her own
safety at the time of trial. Anne did not at first believe Jeff
was capable of carrying out the threats, but at the time of her
testimony she “kind of” believed he was. Anne did not tell
anyone about what Jeff told her that day, but subsequently
spoke to the police during their investigation.

*3  Valerie testified about the discussion at Anne's house,
which she described as follows:

[T]he topic about like shooting people
got brought up and ... we just kept
talking about it. And [Jeff] was saying
that he could buy a gun from his friend
and named like a couple people on this
list that he apparently had, and that he
was gonna walk into the school, shoot
up all those people that were on the list.

She specifically recalled Jeff mentioning five people on the
hit list: Beth, Max, Cori, Vander, and E.C. (Earl).

Valerie testified that she was not worried for her own safety
“because I had like a really good bond with him and I felt safe,
but I was worried for like the other people.” She added that
she did not “really think he would actually like go through
with it,” but that “part of me did think he could, like it was
possible.” Valerie did not think to warn people when Jeff
made the statements to her “because like I didn't think it was
gonna be this serious. I didn't really think it through.”
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According to Valerie, after hanging out at Anne's house, she

and Anne went to Logan's 5  house and told him what Jeff had

said about his hit list. Valerie also told two other students 6

about Jeff's comments. She told them: “He's stupid. He's not
gonna do it.”

Macy, who was fourteen at the time of trial, testified that
she dated Jeff for approximately one-and-one-half years. She
ended the relationship in early December. Macy testified that,
prior to their breakup, Jeff had made threats such as “[i]f
anyone like came near me, he said that he would stab them.”
She also testified that Jeff told her “he wanted to like hurt
his parents” and that he “wanted to ... put a pillow over their
faces” while they were asleep. Macy did not believe Jeff
would actually hurt his parents, because he “makes threats a
lot.” Macy was not fearful for herself, but she felt that Jeff
might be capable of physically hurting someone at the time
of their breakup.

Cori, who was fifteen at the time of trial, testified that she
learned from her mother, during the first week of January
2013, that “there was a hit out on me.” She was afraid to go
to school at that time and was still afraid at the time of trial.
Cori testified she knew Jeff, but was not friends with him. She
thought she was on Jeff's hit list because she is friends with
Macy and had told Macy that she should not date Jeff.

Beth, age fifteen at the time of trial, testified that she learned
from her father in late December or early January that she
was included on a hit list, which made her “very scared.” She
testified that she knew Jeff, but did not have any reason to
know why she would be included on his hit list.

M.D. (Mabel), who was sixteen at the time of trial, testified
that she saw Jeff at the juvenile detention center on March 13,
2013. He asked her “to find out who snitched on him and to
look at his police report” because “he was going to beat the
shit out of whoever snitched on him if he got out.” According
to Mabel, Jeff told her “he was going to beat the shit out of
him,” referring to Travis. Mabel testified that Jeff was not
joking, that she was worried for Travis, and that at the time of
trial she was worried for herself.

*4  Jacquelyne Moore, a vice principal at the high school,
testified that, on December 13, the school received an email
from a parent regarding “a student with an apparent hit list.”
She told Edward Kenney, another vice principal, about the
email and the “need to find out who that is and move forward
from there.” She and Kenney identified Travis as a student

who might have more information about the hit list. They also
identified Jeff as the individual who may have created the hit
list.

Kenney testified that, after Moore told him about the email,
he spoke with Travis and another student and “realized that I
had a potentially serious problem or issue.” He immediately
notified the high school principal, “Central Office,” and the
police. He testified that he “was concerned about the safety
and the security of all of our students.”

Vincent Smith, the superintendent of schools, testified that, in
response to the information concerning a student threatening
to shoot up the school, all but two entry points at the school
were closed. Before the police arrived, they searched the
school to determine whether Jeff was present. The police
arrived and posted officers at the high school and the other
schools in the district.

One of the police officers involved in the investigation
testified that the police were contacted by the school on
December 13. He also testified that he notified all five victims
about Jeff's threats. On cross-examination, he stated that he
had brought Jeff into the police station a few days after his
release, probably December 5, to ask him about reports that
he wanted to hurt himself. Jeff denied that he had any such
intention. The police officer testified that he did not question
Jeff about hurting others at that time.

After the State rested, Jeff moved for a judgment of acquittal
on all charges. The trial judge ruled that, “giving the State
the benefit of all the reasonable inferences, a reasonable
jury could not find beyond a reasonable doubt a false public
alarm under the circumstances of this case.” Consequently,
he granted Jeff's motion to dismiss that charge. He denied the
motion as to the remaining charges.

Jeff presented testimony from his substance abuse counselor.
The counselor described the outpatient program attended by
Jeff for four days during the week of December 10, following
one day of intake the week before. Jeff was taken in for
questioning by the police while at the program on December
13. The witness testified that there was nothing about Jeff's
conduct while at the program to indicate suicidal or homicidal
ideations.

On April 12, after hearing closing arguments, the trial judge
delivered an oral decision. He outlined the principles of
law that guide judicial decision making in terms similar to
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those applicable to a jury. He then made findings of fact
and outlined the legal principles applicable to the offenses
charged.

The trial judge adjudicated Jeff delinquent on five counts
of conduct amounting to terroristic threats and one count
of conduct amounting to disorderly conduct. He “essentially
mold[ed] the verdict” regarding the general count of
terroristic threats because it “[arose] out of the same
circumstances” as the five specific counts. For that reason,
the judge dismissed the general count. He then merged the
disorderly persons offense into the terroristic threats offenses.

*5  On June 12, the judge committed Jeff to the custody of the
Juvenile Justice Commission for two years, with eight months
of aftercare. He gave Jeff 177 days of credit for time served.
This appeal followed.

II.

Jeff raises the following points on appeal:

POINT I: THE STATE FAILED TO ESTABLISH THE
JUVENILE'S GUILT OF THE TERRORISTIC THREATS
BEYOND A REASONABLE DOUBT.

POINT II: THE COURT ABUSED ITS DISCRETION
BY ADMITTING INTO EVIDENCE, OTHER CRIMES
AND OTHER ACTS EVIDENCE, CONTRARY TO
N.J.R.E. 404(B).

POINT III: THE STATE FAILED TO ESTABLISH ALL
OF THE ELEMENTS OF DISORDERLY CONDUCT
BEYOND A REASONABLE DOUBT.

We address each of Jeff's arguments in order.

A.

Our review of a judge's verdict in a non-jury case is
limited. The standard is not whether the verdict was against
the weight of the evidence, but rather “whether there is
sufficient credible evidence in the record to support the
judge's determination.” In re R.V., 280 N.J.Super. 118, 121,
654 A.2d 999 (App.Div.1995). Our task is to “ ‘determine
whether the findings made could reasonably have been
reached on sufficient credible evidence present in the record .’
“ In re B.C.L., 82 N.J. 362, 379, 413 A.2d 335 (1980) (quoting

State v. Johnson, 42 N.J. 146, 162, 199 A.2d 809 (1964)).
A reviewing court should not independently assess the facts,
State v. Locurto, 157 N.J. 463, 471, 724 A.2d 234 (1999), but
instead assess whether the findings of fact by the trial judge “
‘are so wholly insupportable as to result in a denial of justice,’
“ B.C.L., supra, 82 N.J. at 380, 413 A.2d 335 (quoting Rova
Farms Resort, Inc. v. Investor Ins. Co. of Am., 65 N.J. 474,
483–84, 323 A.2d 495 (1974)).

Moreover, we are obliged to “give deference to those findings
of the trial judge which are substantially influenced by [the]
opportunity to hear and see the witnesses and to have the ‘feel’
of the case, which a reviewing court cannot enjoy.” Locurto,
supra, 157 N.J. at 471, 724 A.2d 234 (quoting Johnson, supra,
42 N.J. at 161, 199 A.2d 809). “[T]he factual findings of the
trial court are binding on appeal when supported by adequate,
substantial, credible evidence.” In re W.M., 364 N.J.Super.
155, 165, 834 A.2d 1053 (App.Div.2003). “ ‘[W]e do not
disturb the factual findings and legal conclusions of the trial
judge unless we are convinced that they are so manifestly
unsupported by or inconsistent with the competent, relevant
and reasonably credible evidence as to offend the interests of
justice.’ “ Rova Farms, supra, 65 N.J. at 484, 323 A.2d 495
(quoting Fagliarone v. Twp. of N. Bergen, 78 N.J.Super. 154,
155, 188 A.2d 43 (App.Div.), certif. denied, 40 N.J. 221, 191
A.2d 61 (1963)).

N.J.S.A. 2C:12–3(a) provides as follows:

A person is guilty of a crime of
the third degree if he threatens to
commit any crime of violence with
the purpose to terrorize another or
to cause evacuation of a building,
place of assembly, or facility of
public transportation, or otherwise to
cause serious public inconvenience, or
in reckless disregard of the risk of
causing such terror or inconvenience.

*6  The statute requires proof of two elements beyond a
reasonable doubt: “(1) [that defendant] threatened to commit
a crime of violence; and (2) [that] he intended to terrorize
the victim, or acted in reckless disregard of the risk of doing
so.” State v. Tindell, 417 N.J.Super. 530, 553 (App.Div.2011)
(citing State v. Conklin, 394 N.J.Super. 408, 410–11, 927 A.2d
142 (App.Div.2007)).
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The threat need not actually be “communicated directly to the
victim to be actionable.” Cesare v. Cesare, 154 N.J. 394, 403,
713 A.2d 390 (1998). And, “[t]he personal reaction of the
alleged victim ... is not the measure of proof of a terroristic
threat.” State v. Dispoto, 189 N.J. 108, 123, 913 A.2d 791
(2007) (citing Cesare, supra, 154 N.J. at 403, 713 A.2d 390).
Instead, “[t]he communication must be of such a character
that a reasonable person would have believed the threat.”
Tindell, supra, 417 N.J.Super. at 553 (citing Dispoto, supra,
189 N.J. at 121, 913 A.2d 791). Nevertheless, “[a]lthough
we agree that, under an objective standard, courts should not
consider the victim's actual fear, courts must still consider
a [victim]'s individual circumstances and background in
determining whether a reasonable person in that situation
would have believed the defendant's threat.” Cesare, supra,
154 N.J. at 403, 713 A.2d 390 (emphasis added) (citing
State v. Milano, 167 N.J.Super. 318, 323, 400 A.2d 854
(Law Div.1979), aff'd, 172 N.J.Super. 361, 412 A.2d 129
(App.Div.), certif. denied, 84 N.J. 421, 420 A.2d 333 (1980)).

The first element requires a showing that Jeff threatened
to commit a crime of violence. N.J.S.A. 2C:12–3(a). Sam
testified that Jeff told him about a hit list and that he wanted to
“shoot up the people that are preventing him from returning
to school.” Travis testified that Jeff told him that he was going
to “shoot up the school” and pointed at their school while
making the statement. According to Anne, she asked Jeff
about the hit list and he listed four names on the list: Beth,
Cori, Vander, and Max. He told her that “if he had a gun, he
would kill them.” Valerie testified that she was present for the
same conversation as Anne and that Jeff mentioned the hit list
and that five people were on it: Beth, Max, Cori, Vander, and
Earl. Valerie recounted that Jeff stated “he was gonna [sic]
walk into the school, [and] shoot up all those people that were
on the list.”

The trial judge found the first element satisfied:

The Court is satisfied that the
testimony of these witnesses satisfied
that the State has proven beyond a
reasonable doubt that the defendant
threatened to commit a crime of
violence, specifically violence by way
of shooting or killing and reference
to a hit list. And, therefore, the
first element of the terroristic threat

has been established to this Court's
satisfaction beyond a reasonable
doubt.

The judge found each of the testifying witnesses to be
credible. Their testimony supported a finding that Jeff
threatened to shoot people at the school in general, including
the named individuals. That would have been either a form
of criminal homicide, N.J.S.A. 2C:11–2, or a form of assault,
N.J.S.A. 2C:12–1, depending on whether the shots were fatal.
Because there was a sufficient factual basis for the judge's
finding that Jeff threatened to commit a crime of violence, the
first element of the offense was established. B.C.L., supra, 82
N.J. at 379, 413 A.2d 335.

*7  The second element requires a showing that the threat
was intended either to “terrorize the victim, or [the defendant]
acted in reckless disregard of the risk of doing so.” Tindell,
supra, 417 N.J.Super. at 553 (citing Conklin, supra, 394
N.J.Super. at 410–11, 927 A.2d 142). The trial judge made
alternative findings beyond a reasonable doubt. He first
found “beyond a reasonable doubt that [Jeff] made those
statements purposely to terrorize.” He then found, also
beyond a reasonable doubt, that Jeff made them recklessly.

“ ‘A person acts purposely with respect to the nature of his
conduct or a result thereof if it is his conscious object to
engage in conduct of that nature or to cause such a result.’
“ State v. Hoffman, 149 N.J. 564, 577, 695 A.2d 236 (1997)
(quoting N.J.S.A. 2C:2–2(b)(1)). Purpose may be inferred
from the evidence, and “[c]ommon sense and experience may
inform that determination.” Ibid. (citing State v. Richards,
155 N.J.Super. 106, 118, 382 A.2d 407 (App.Div.), certif.
denied, 77 N.J. 478, 391 A.2d 493 (1978)). The parties did not
advocate for a specific meaning of the term “terror .” If given
its ordinary meaning, the term is defined as an “[i]ntense,
overwhelming fear.” Webster's II New College Dictionary
1167 (3d ed.2005). To “terrorize” means to “fill or overwhelm
with terror.” Ibid.

We question whether there was substantial credible evidence
in the record to support the trial judge's finding that Jeff acted
with a purposeful intent to terrorize another. B.C.L., supra,
82 N.J. at 379, 413 A.2d 335. There was no testimony that
he threatened to harm anyone to whom he spoke or that he
asked them to tell others, including the five students on his
list, about the threats. For that reason, we have chosen to
confine our analysis to the judge's alternate finding that Jeff
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acted “in reckless disregard of the risk of causing such terror
or inconvenience.” N.J.S.A. 2C:12–3(a).

In State v. Williams, 190 N.J. 114, 123–24, 919 A.2d 90
(2007), the Supreme Court explored the nature of criminal
recklessness:

The element of criminal recklessness differs from knowing
culpability, N.J.S.A. 2C:2–2(b)(2), in that the latter requires
a greater degree of certainty that a particular result will
occur. See State v. Simon, 161 N.J. 416, 464, 737 A.2d 1
(1999) (“Recklessness can generally be distinguished from
purposely and knowingly based on the degree of certainty
involved. Purposely and knowingly states of mind involve
near certainty, while recklessness involves an awareness
of a risk that is of a probability rather than certainty.”);
State v. Rose, 112 N.J. 454, 562, 548 A.2d 1058 (1988)
(recognizing same). Nevertheless, even when recklessness
is the mens rea element of the crime charged, a defendant's
knowledge or awareness is material to the determination of
culpability. State v. Sewell, 127 N.J. 133, 148–49, 603 A.2d
21 (1992) (noting that “recklessness resembles knowledge
in that both involve a state of awareness”). As the 1971
Commentary to the Code explains,

*8  [a]s the Code uses the term, recklessness involves
conscious risk creation. It resembles acting knowingly
in that a state of awareness is involved but the awareness
is of risk that is of probability rather than certainty;
the matter is contingent from the actor's point of
view. Whether the risk relates to the nature of the
actor's conduct or to the existence of the requisite
attendant circumstances or to the result that may ensue
is immaterial; the concept is the same.

[II The New Jersey Penal Code: Final Report of
the New Jersey Criminal Law Revision Commission,
commentary to § 2C:2–2, at 41–42 (1971).]

Accordingly, when the State alleges criminal recklessness,
it must demonstrate through legally competent proofs
that defendant had knowledge or awareness of, and then
consciously disregarded, “a substantial and unjustifiable
risk.” N.J.S.A. 2C:2–2(b)(3).

[ (Alteration in original).]

Recklessness is specifically defined by the criminal code:

A person acts recklessly with respect to a material element
of an offense when he consciously disregards a substantial

and unjustifiable risk that the material element exists or
will result from his conduct. The risk must be of such a
nature and degree that, considering the nature and purpose
of the actor's conduct and the circumstances known to him,
its disregard involves a gross deviation from the standard
of conduct that a reasonable person would observe in the
actor's situation.

[N.J.S.A. 2C:2–2(b)(3).]

In making his alternate ruling, the trial judge found that

in his heat of anger and upset[,
Jeff] acted recklessly and consciously
[dis]regarded a substantial and
[un]justifiable risk that the result
would occur from the conduct. Words
are powerful weapons, and mindful
that we're dealing with young people
today, given the circumstances and
events of the world around them,
it certainly is reckless to refer to
going into a school, a hit list, and
killing people. And I do find that
those statements were made and they
were made ... beyond a reasonable
doubt recklessly and it reached the
point where there would be specific

individuals named on the hit list. 7

Based upon our review of the record and giving the required
deference to the trial judge's factual findings, we conclude
that there was sufficient credible evidence in the record to
support a finding of guilt on the basis of criminally reckless
conduct. B.C.L., supra, 82 N.J. at 379, 413 A.2d 335. Jeff
discussed his hit list or talked about shooting students and
others at the school with five people during at least three
separate conversations. He asserted his ability to obtain a gun
and named five people on the list. There was no evidence that
Jeff told any of them not to communicate his threats further.

In fact, at the time Anne and Valerie asked about the list,
Jeff was aware that rumors about the threats were circulating
among the students. He repeated the threats rather than
disavowing them or asserting that they were not serious. By
making the threats to so many people, and by continuing
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to make the threats once he knew that word of them had
spread at school, Jeff exhibited a conscious disregard for the
“substantial and unjustifiable risk” that the victims would
learn about the threats and be in fear from them. N.J.S.A.
2C:2–2(b)(3).

*9  There was also sufficient credible evidence in the record
to support the finding that the threats were credible from
an objective point of view, including that of a high school
student. Travis testified that he was fearful for his own safety
and that of others at the time Jeff told him he was going to
“shoot up the school.” Valerie testified that she was not fearful
for herself because of her strong relationship with Jeff, but
she was “worried for [ ] the other people” and for the kids on
the list because “some of them are close friends.” Cori and
Beth, two of the victims, testified that they were each worried
as to their safety when they learned they were included on the
hit list.

Jeff argues that he could not have acted recklessly because the
discussions with his friends occurred just before the Sandy
Hook shooting, an event that he argues then shifted the
opinions of some witnesses from a point where they believed
he was blowing off steam to a point where they were more
concerned about his statements.

Jeff's argument ignores the fact that the Sandy Hook shooting
took place on December 14, which was one day after the
concerned parent had notified the school of the threats.
That notification caused the school to inform the police and
also to take steps to secure the school building. The school
and police were already investigating the threats when the
Sandy Hook shooting occurred. In fact, Jeff was taken in
for questioning on December 13, and was undergoing a
psychological evaluation on the day the Sandy Hook shooting
occurred. The argument also ignores the fact that (1) Travis
and Valerie were concerned about the threats when Jeff made
them and (2) that the school was sufficiently concerned to take
security precautions, all prior to the Sandy Hook shooting.

Although there was evidence from which the judge might
have found that Jeff was merely letting off steam, as Jeff
now argues, there was significant evidence from which the
judge could and did find otherwise. The judge heard and
saw the witnesses testify and “had the feel of the case” from
doing so. We defer to his findings as to credibility and the
weight of the evidence. As a result, we are satisfied that the
judge's finding of guilt beyond a reasonable doubt based on
conduct “in reckless disregard of the risk of causing such

terror or inconvenience” finds sufficient support in the record
to warrant affirmance.

B.

Jeff argues that the trial judge erred in admitting four pieces of
testimony concerning other crimes or wrongs that should have
been excluded pursuant to N.J.R.E. 404(b). The testimony at
issue is (1) Macy's testimony that Jeff told her he wanted
to harm or kill his parents, (2) Macy's testimony that Jeff
hit a brick wall at the time of their breakup, (3) Carla's
testimony that Jeff told her he was “on Vicodin,” and (4)
Mabel's testimony about Jeff's threat to beat up anyone who
reported him to the police, which Jeff apparently believed
included Travis.

*10  “Trial judges are entrusted with broad discretion
in making evidence rulings.” State v. Muhammad, 359
N.J.Super. 361, 388, 820 A.2d 70 (App.Div.), certif. denied,
178 N.J. 36, 834 A.2d 408 (2003). “A reviewing court should
overrule a trial court's evidentiary ruling only where a clear
error of judgment is established.” State v. Loftin, 146 N.J.
295, 357, 680 A.2d 677 (1996) (citation and internal quotation
marks omitted).

N.J.R.E. 404(b) generally precludes the admission of
evidence pertaining to other crimes or wrongs, except to
show “proof of motive, opportunity, intent, preparation, plan,
knowledge, identity or absence of mistake or accident when
such matters are relevant to a material issue of dispute.” In
State v. Cofield, 127 N.J. 328, 338, 605 A.2d 230 (1992),
the Supreme Court articulated a four-factor test to govern the
admissibility of such evidence for those permitted purposes.
The Cofield test requires that:

1. The evidence of the other crime must be admissible as
relevant to a material issue;

2. It must be similar in kind and reasonably close in time
to the offense charged;

3. The evidence of the other crime must be clear and
convincing; and

4. The probative value of the evidence must not be
outweighed by its apparent prejudice.

[Williams, supra, 190 N.J. at 122, 919 A.2d 90 (citing
Cofield, supra, 127 N.J. at 338, 605 A.2d 230).]
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In Williams, however, the Court observed that the second
Cofield factor “is not one that can be found in the language of
Evidence Rule 404(b). Cofield's second prong, therefore, need
not receive universal application in Rule 404(b) disputes.” Id.
at 131, 605 A.2d 230.

We find no error with respect to Mabel's testimony. Our
courts have repeatedly held that threats against a potential
prosecution witness can be admitted into evidence under
N.J.R.E. 404(b), or its predecessor, because they manifest
consciousness of guilt. See, e.g., State v. Yough, 208 N.J.
385, 402 n. 9 (2011); State v. Hill, 47 N.J. 490, 500–01, 221
A.2d 725 (1966); State v. Goodman, 415 N.J.Super. 210, 232
(App.Div.2010), certif. denied, 205 N.J. 78 (2011); State v.
Buhl, 269 N.J.Super. 344, 364–65, 635 A.2d 562 (App.Div.),
certif. denied, 135 N.J. 468, 640 A.2d 850 (1994); State v.
Pierro, 253 N.J.Super. 280, 285–87, 601 A.2d 757 (App.Div.),
certif. denied, 127 N.J. 564, 606 A.2d 374 (1992).

With respect to the testimony concerning (1) Jeff's statements
to Macy that he wanted to harm his parents, (2) Jeff's having
hit the brick wall when he broke up with Macy, and (3) his
statement to Carla that he was “on Vicodin,” even if there
was error, we see no basis to conclude, taking them singly
or together, that they raise “a reasonable doubt as to whether
the error led [the judge] to a result [he] otherwise might not
have reached.” State v. Macon, 57 N.J. 325, 336, 273 A.2d 1
(1971). Although the judge mentioned Jeff's desire to harm
his parents in passing during his oral decision, we conclude
that it was in no way central to his decision. Consequently,
none of the potential trial errors warrant reversal of the judge's
adjudication of delinquency.

C.

*11  Finally, we turn briefly to Jeff's contention that the State
failed to prove its case with respect to the petty disorderly
conduct offense.

Jeff was charged with conduct that, if committed by an adult,
would violate N.J.S.A. 2C:33–2(a), which provides:

a. Improper behavior. A person is guilty of a petty
disorderly persons offense, if with purpose to cause public
inconvenience, annoyance or alarm, or recklessly creating
a risk thereof he

(1) Engages in fighting or threatening, or in violent or
tumultuous behavior; or

(2) Creates a hazardous or physically dangerous
condition by any act which serves no legitimate purpose
of the actor.

The statute defines “public” as “affecting or likely to affect
persons in a place to which the public or a substantial
group has access; among the places included are ... schools.”
N.J.S.A. 2C:33–2(b).

Although we agree that it would have been helpful had
the judge made specific findings of fact with respect to
the language of that statute, it is clear that the conduct
found by the judge constituted conduct prohibited by N.J.S.A.

2C:33–2(a)(1). 8  By engaging in the threatening behavior
found by the trial judge, Jeff recklessly created a risk
of public inconvenience, annoyance, or alarm. We have
upheld the judge's finding that Jeff's conduct satisfied the
similar recklessness standard of N.J.S.A. 2C:12–3(a), and the
testimony of the police officer and school officials, as well
as the students, more than supported the element of public
inconvenience, annoyance, or alarm.

Affirmed.

All Citations

Not Reported in A.3d, 2014 WL 3346469

Footnotes

1 We use fictitious names throughout this opinion for persons who were juveniles at the time of the underlying
events.
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2 The events on which the charges against Jeff are based took place between December 2, 2012, when
Jeff was released from a juvenile detention facility, through December 13, when the police began their
investigation. The witnesses were not sure of the exact dates on which certain events took place.

3 Sam was an adult at the time of trial, but a juvenile at the time of the underlying events.

4 The Sandy Hook shooting took place on December 14, 2012.

5 This individual was not identified by last name at trial.

6 Those students were not fully identified at trial and were not among those mentioned by Jeff.

7 We have edited the language in the transcript to reflect what we have concluded, from the context, were the
words actually intended by the judge.

8 There was no factual basis for an adjudication under N.J.S.A. 2C:33–2(a)(2).

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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2015 WL 9855880
Only the Westlaw citation is currently available.

United States District Court, D. Montana,
Missoula Division.

Cyril K. RICHARD, Petitioner,

v.

Boyd ANDREW, et al., Respondents.

Cause No. CV 15–63–M–DLC–JCL
|

Signed November 10, 2015

Attorneys and Law Firms

Cyril K. Richard, Helena, MT, pro se.

C. Mark Fowler, Montana Attorney General, Helena, MT, for
Respondents.

FINDINGS AND RECOMMENDATION
OF U.S. MAGISTRATE JUDGE

Jeremiah C. Lynch, United States Magistrate Judge

*1  This case comes before the Court on Petitioner Cyril
K. Richard's application for writ of habeas corpus under 28
U.S.C. § 2254. Richard is a state prisoner proceeding pro se.

On June 30, 2015, the Court ordered Respondents (“the
State”) to file certain documents from the record of
proceedings in the state courts. Order (Doc. 5) at 2–3 ¶¶ 2–5.
The State complied on July 24, 2015.

I. Preliminary Review

The petition is subject to preliminary review. See Rule 4,
Rules Governing Section 2254 Cases in the United States
District Courts (“§ 2254 Rules”). If, on the face of the petition
and any attached exhibits, it is not clear whether the petitioner
is entitled to relief, the judge “must order the respondent to
file an answer, motion, or other response ... or to take other
action.” As noted, the Court directed the State to file certain
documents from the record of the proceedings in state court.

A petitioner is “expected to state facts that point to a real
possibility of constitutional error.” Rule 4, § 2254 Rules,

advisory committee's note (1976) (quotation marks omitted)
(quoting Aubut v. Maine, 431 F.2d 688, 689 (1st Cir.1970));
see also Calderon v. United States Dist. Court, 98 F.3d 1102,
1109 (9th Cir.1996) (Schroeder, C.J., concurring). “[I]t is the
duty of the court to ... eliminate the burden that would be
placed on the respondent by ordering an unnecessary answer.”
Advisory Committee Note (1976), Rule 4, § 2254 Rules.

Considering the claims in Richard's federal petition in light
of the state court record, it is clear that he is not entitled to
relief. There is no need to obtain an Answer or motion from
the State.

II. Background

Richard was originally charged with one count of deliberate
homicide, a violation of Mont.Code Ann. § 45–5–102(1)
(a) (2007), and one count of tampering with evidence, a
violation of Mont.Code Ann. § 45–7–207(1)(a), in connection
with the death of Michael Meadows. Information (Doc. 7–
3) at 1–2. Pursuant to a plea agreement, see Plea Agreement
(Doc. 7–5), Richard pled guilty to an Amended Information
charging him with one count of negligent homicide, a
violation of Mont.Code Ann. § 45–5–104, and two counts
of tampering with evidence. See Am. Information (Doc. 7–
4) at 1–2; Minutes (Doc. 7–6). Richard also waived the right
to appeal and the right to sentence review, and the right to
pursue postconviction relief, including claims of ineffective
assistance of counsel. See Plea Agreement (Doc. 705) at 8.
On June 16, 2010, Richard was sentenced to a total of 40
years in prison, with 20 of those years suspended. Written
judgment was entered on June 24, 2010. Judgment (Doc. 7–
9) at 2. Richard did not appeal. Richard's conviction became
final on August 23, 2010. Gonzalez v. Thaler, ––– U.S. ––––,
132 S.Ct. 641, 653–54 (2012).

On August 16, 2011, Richard filed a petition for
postconviction relief in the trial court. He alleged that he
could not be required to register as a violent offender, despite
agreeing to do so in the plea agreement. The trial court
denied relief, and Richard appealed. On October 30, 2012,
the Montana Supreme Court affirmed the denial of relief.
Order at 5 ¶ 11, Richard v. State, No. DA 12–0213 (Mont.
Oct. 30, 2012). A timely petition for rehearing was denied on
December 18, 2012. Order at 1, Richard, No. DA 12–0213
(Mont. Dec. 18, 2012).
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*2  On March 19, 2015, Richard filed a petition for writ of
habeas corpus in the Montana Supreme Court. He asserted
that he acted in self-defense and therefore is actually innocent
of negligent or any other homicide; that he should, under
principles of double jeopardy, have been convicted of only
one count of tampering with evidence; the trial court erred
in denying his motion to suppress; and that his sentence is
cruel and unusual. See State Habeas Pet. (Doc. 1–1) at 5–
9, Richard v. Berkebile, No. OP 15–0172 (Mont. Mar. 19,

2015). 1  On March 31, 2015, the Montana Supreme Court
dismissed his habeas petition on procedural grounds because
the writ of habeas corpus is not available under Montana
law to challenge the validity of a criminal judgment. See
Order at 2, Richard, No. OP 15–0172 (Mont. Mar. 31, 2015);
Mont.Code Ann. § 46–22–101(2).

Richard filed his federal petition for writ of habeas corpus on
May 25, 2015. Pet. (Doc. 1) at 8; Pet'r Decl. ¶ C; Houston
v. Lack, 487 U.S. 266, 270–71 (1988) (establishing prison
mailbox rule).

III. Claims and Analysis

Richard attached his state habeas petition to his federal
petition. Although his first two claims are the same in each
petition, it is not clear whether he intends to allege, in federal
court, the third and fourth claims that are alleged in his state
petition. In an abundance of caution, the Court will assume
that is what he meant to do.

All of Richard's claims are untimely by about two and a
half years. They are also procedurally defaulted, because
Richard never presented them in a legally cognizable form
in the courts of the State of Montana. Notwithstanding these
obvious procedural defects, it is clear that Richard's claims
lack merit. It is more efficient to address them on that
basis. See, e.g., Herbst v. Cook, 260 F.3d 1039, 1043–44
(9th Cir.2001); Boyd v. Thompson, 147 F.3d 1124, 1128 (9th
Cir.1998).

Richard's claims are reorganized here, but all are addressed.

A. Actual Innocence
Richard alleges that he is actually innocent of homicide

because he acted in self-defense. Pet. at 14 ¶ 13B. 2  But
“[f]ederal courts are not forums in which to relitigate state
trials.” Barefoot v. Estelle, 463 U.S. 880, 887 (1983). “Once

a defendant has been afforded a fair trial 3  and convicted of
the offense for which he was charged, the presumption of
innocence disappears.” Herrera v. Collins, 506 U.S. 390, 399
(1993). Assuming a State may not hold in custody a person
who demonstrates he is innocent of the crime of conviction,
id. at 400–02, because Richard was convicted, he now has
the burden of proving that no rational juror could find he

did not act in self-defense. 4  At trial, Richard would have
had to prove, by a preponderance of the evidence, that he
used “force likely to cause death or serious bodily harm” in
the “reasonabl[e] belie[f] that the force [was] necessary to
prevent imminent death or serious bodily harm” to himself.
Mont.Code Ann. § 45–3–102, –115 (2007). All available
evidence, including any that might be ruled inadmissible,
must be considered. Schlup v. Delo, 513 U.S. 298, 328 (1995).

*3  Richard's ability to prove his affirmative defense would
have been gravely undermined by other available testimony
and evidence. Richard told police that he broke his right arm
when Meadows pushed him into a rocking chair, causing him
to fall to the ground. See Paul Aff. in Supp. of Information
(Doc. 7–2) (“Paul Aff.”) at 4; see also Richard Aff. at 4 (Doc.
1–1 at 23); Emergency Room Report at 1–2 (Doc. 1–1 at
17–18). Richard also said that he wrested the pocketknife
away from Meadows, who nonetheless charged at him again,
unarmed. Richard then stabbed Meadows. He passed out for
a period of time, then, when he regained consciousness, he
panicked, loaded Meadows' body into his car, stopped briefly
for gas and cigarettes, drove to a location west of Missoula,
and dumped Meadows' body in the Clark Fork River. Richard
Aff. at 4–6; Paul Aff. at 4–5, 6, 7. But a surveillance camera at
the gas station where Richard stopped for gas and cigarettes
showed him using his right arm to pump gas and make
payment while, according to Richard, Meadows lay dead in
the car. The clerk also recalled that Richard had fresh blood on
his forehead and hands. See Paul Aff. at 5–6. As for Richard's
undeniably broken arm, a neighbor heard a man scream, as
if in great pain, at 5:00 a.m., and again, but more faintly,
sometime later. Id. at 6–7. This was the time when Richard,
according to his own account, was attempting to clean up the
significant quantity of blood that spilled from Meadows' body
as Richard conveyed it to his car.

If the State had introduced Richard's statement to police, the
surveillance footage, the clerk's testimony, and the neighbor's
testimony, it is unlikely that all reasonable jurors would
agree Richard probably acted in self-defense. Some might;
but others might consider the State's testimony and evidence,
along with Richard's failure to call 911 and his attempt to
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conceal Meadows' death, as evidence that he did not act in
self-defense and/or did not truly or reasonably fear death or
serious injury at Meadows' hands.

Richard adduces no new evidence. Only he and Meadows
were present at the altercation. Meadows cannot testify, and
Richard's incentive to testify favorably to himself is clear and
obvious enough that any reasonable juror might disbelieve
what he says. Therefore, Richard has no realistic prospect
of proving, by a preponderance of the evidence, that no
reasonable juror would find him guilty beyond reasonable
doubt. His first claim for relief should be denied.

B. Double Jeopardy
Richard asserts that he was guilty of only one count of
tampering with evidence because his evidence-tampering was
one continuous course of conduct. Pet. at 4 ¶ 13A; see also,
e.g., Blockburger v. United States, 284 U.S. 299, 304 (1932);
State ex rel. Booth v. Twenty–First Jud. Dist. Court, 972 P.2d
325, 328–31 ¶¶ 11–25 (Mont.1998); Mont.Code Ann. §§ 46–
1–202(23).

But Richard charge-bargained. In the Amended Information,
the State added a second charge of tampering with evidence,
dropped the charge of deliberate homicide, and added a charge
of negligent homicide. Plea Agreement (Doc. 7–5) at 1–2. The
maximum penalty for deliberate homicide was death, or life
in prison, or ten to 100 years. Mont.Code Ann. § 45–5–102(2)
(2007). The maximum penalty for evidence tampering was
ten years. Id. § –7–207(2). Under the original Information,
therefore, the maximum possible sentence Richard faced was
death, life in prison plus ten years, or 110 years. Under
the Amended Information, the maximum possible sentence
Richard faced was 40 years.

“When a criminal defendant has solemnly admitted in open
court that he is in fact guilty of the offense with which
he is charged, he may not thereafter raise independent
claims relating to the deprivation of constitutional rights
that occurred prior to the entry of the guilty plea.” Tollett
v. Henderson, 411 U.S. 258, 267 (1973). By agreeing to
plead guilty to the Amended Information, Richard waived his
protection against double jeopardy. In exchange, he received
a 100% guarantee he would not be sentenced to more than
40 years in prison; and, in fact, although he received a 40–
year sentence, 20 of those years were suspended. There is no
reason to believe Richard could have obtained the benefits
of the plea agreement without waiving whatever double
jeopardy protection he would have had against a second

charge of evidence tampering. Richard's second claim for
relief should be denied.

C. Motion to Suppress
*4  Richard claims the trial court erred in denying his motion

to suppress the statements he made to police officers after his
release from the hospital, when he was “highly intoxicated,
heavily medicated ... sever[e]ly injured, suffered from PTSD,
[was] sleep deprived and had no lawyer present.” State
Habeas Pet. (Doc. 1–1) at 7. For his relief, he asks that his
“statements to detectives be suppressed from the court records
and be inadmiss[i]ble in any court proceedings.” Id.

Again, because Richard “solemnly admitted in open court that
he is in fact guilty of the offense with which he is charged,”
he waived “independent claims relating to the deprivation of
constitutional rights that occurred prior to the entry of the
guilty plea.” Henderson, 411 U.S. at 267. Richard specifically
and “expressly” waived his right to appeal, Plea Agreement
(Doc. 7–5) at 8, including, but not limited to, his right to
appeal the trial court's denial of his motion to suppress.
And again, there is no reason to believe Richard could have
obtained the benefit of the plea agreement without waiving
his right to appeal the denial of his motion to suppress.

This claim should be denied.

D. Cruel and Unusual Punishment
Finally, Richard avers that his sentence of 40 years, with
20 suspended, is cruel and unusual in light of other States'
imposition of significantly lesser terms for involuntary
manslaughter. He points to California and the United States,
jurisdictions that he avers impose penalties of two to five
years for involuntary manslaughter. Richard concludes:

Considering petitioner's case contains extensive mitigating
factors present, in addition to substantial verifiable claims
of self-defense and the justifiable use of force, the
sentence imposed is clearly excessive. Factoring these
profound mitigating circumstances, the sentence [is]
disproportionate, and “a gross miscarriage of justice.” ...

Therefore, petitioner asks that the Court grant the following
relief: That the petitioner's sentence be corrected, by
reducing it to a more reasonable proportionate term.

State Habeas Pet. (Doc. 1–1) at 8–9.
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This claim is misguided. First, federal habeas courts do not
reconsider or re-weigh the factors that contribute to state
prisoners' sentences.

Second, Richard's sentence for negligent homicide is 20
years, not 40. Judgment (Doc 7–9) at 2; Mont.Code Ann. §
45–5–104(2). Half his total 40–year term was suspended, and
his parole eligibility was not restricted. Cf. Solem v. Helm,
463 U.S. 277, 300–03 (1983). A Montana prisoner may apply
for parole after he serves one-fourth of his prison term. See
Mont.Code Ann. § 46–23–201(3). As a result, Richard will
be eligible for parole after he serves five years, representing
two and a half years on the negligent homicide charge.

Third, although this claim involves the sentence, it remains
significant that Richard bargained for the negligent homicide
charge. While negligent homicide in Montana might be
comparable to involuntary manslaughter in California,
cross-jurisdictional comparisons of available penalties are
complicated. States define offenses differently. For instance,
a California prosecutor could have charged Richard with
involuntary manslaughter, but Richard might also have been
charged with second-degree murder, see, e.g., People v.
McNally, 187 Cal.Rptr.3d 391, 394, 396 (Cal.Ct.App. May
21, 2015), which carries a penalty of 25 years to life,
Cal.Penal Code § 190(b). In other states, too, Richard
might have been charged with offenses involving criminal
negligence and entailing penalties similar to Montana's 20–
year maximum for negligent homicide. See, e.g., Fla.Rev.Stat.
§§ 782.07(1), 775.082(3)(d)) (15 years for killing by culpable
negligence); S.D. Codified Laws §§ 22–6–1(3), –16–15(3)
(life for unintentional killing with weapon); Tex. Penal Code
Ann. § 12.33(a) 5.19.04(b) (20 years for manslaughter);
Wash. Rev.Code §§ 9A.20.021(1)(b), –.32.060(1)(a) (life for
reckless killing), -.070 (10 years for criminally negligent
killing); Wyo. Stat. Ann. §§ 6–2–105(b), –109(a)(ii) (20 years
for voluntary and involuntary manslaughter, or 30 years if
victim was pregnant).

*5  Fourth, also related to the charge-bargaining point,
Richard agreed that he would recommend the statutory
maximum sentence of 20 years for negligent homicide and
10 years on each witness tampering charge, with all terms to
run concurrently and all time suspended, for a total sentence
of 20 years suspended. See Plea Agreement (Doc. 7–5) at 2.
His Eighth Amendment claim was, in effect, also waived by
his plea agreement. There is no reason to think he could have
obtained the benefit of the plea bargain without subjecting

himself to 40 years in prison with no suspended time, as the
State recommended, id., but did not obtain.

This claim should be denied.

IV. Certificate of Appealability

“The district court must issue or deny a certificate of
appealability when it enters a final order adverse to the
applicant.” Rule 11(a), Rules Governing § 2254 Proceedings.
A COA should issue as to those claims on which the petitioner
makes “a substantial showing of the denial of a constitutional
right.” 28 U.S.C. § 2253(c)(2). The standard is satisfied if
“jurists of reason could disagree with the district court's
resolution of [the] constitutional claims” or “conclude the
issues presented are adequate to deserve encouragement to
proceed further.” Miller–El v. Cockrell, 537 U.S. 322, 327
(2003) (citing Slack v. McDaniel, 529 U.S. 473, 484 (2000)).

Richard never fairly presented to the state courts any of the
claims in his federal petition, and the federal petition itself
was filed about two and a half years after the limitations
period expired. More fundamentally, however, Richard's
claims for relief overlook the most important fact about his
case: there was a real prospect a jury would convict him
of deliberate homicide. Richard reached a favorable plea
agreement with the State; the agreement substituted negligent
homicide and an additional evidence-tampering charge for
the deliberate homicide charge, reducing Richard's sentencing
exposure from life or 120 years to just 40 years. To obtain
the considerable benefit of this bargain, Richard waived his
potential double jeopardy objection to the second evidence-
tampering charge, his right to appeal the trial court's denial of
his motion to suppress, and any argument he might otherwise
have had that a 20–year sentence for negligent homicide
is cruel and unusual. Although Richard now claims he is
actually innocent because he acted in self-defense, he offered
the self-defense explanation immediately upon his arrest. His
account was contradicted in significant respects. He was not
particularly likely to prevail on self-defense at trial, and at this
point, it is highly unlikely that all reasonable jurors would
agree he probably acted in self-defense.

Reasonable jurists would not find that Richard's claims have
merit. There is no reason to encourage further proceedings. A
COA should be denied.

Based on the foregoing, the Court enters the following:
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ORDER

1. Richard's petition (Docs.1, 1–1) should be DENIED on the
merits.

2. The Clerk of Court should be directed to enter by separate
document a judgment in favor of Respondents and against
Petitioner.

3. A certificate of appealability should be DENIED.

NOTICE OF RIGHT TO OBJECT TO
FINDINGS & RECOMMENDATION AND

CONSEQUENCES OF FAILURE TO OBJECT

Richard may object to this Findings and Recommendation

within 14 days. 5  28 U.S.C. § 636(b)(1). Failure to timely file
written objections may bar a de novo determination by the
district judge and/or waive the right to appeal.

*6  Richard must immediately notify the Court of any change
in his mailing address by filing a “Notice of Change of
Address.” Failure to do so may result in dismissal of his case
without notice to him.

All Citations

Not Reported in Fed. Supp., 2015 WL 9855880

Footnotes

1 This petition and other documents filed in or by the Montana Supreme Court are available on the court's
website, http://supremecourtdocket.mt.gov (accessed Nov. 5, 2015). Page five is missing from Richard's
postconviction petition as posted on the website, but it is included with his federal petition.

2 Richard claims his conviction violates the Second Amendment, which protects Richard's right to “keep and
bear Arms,” U./S. Const. amend. II, presumably including a pocketknife. See, e.g., District of Columbia v.
Heller, 554 U.S. 570, 581–82 (2008) (defining “Arms” as “ ‘any thing that a man wears for his defence, or
takes into his hands, or useth in wrath to cast at or strike another’ ”) (quoting Timothy Cunningham, 1 A New
and Complete Law Dictionary (1771)). While it is clear the Second Amendment does not license anyone “to
keep and carry any weapon whatsoever in any manner whatsoever and for whatever purpose,” Heller, 554
U.S. at 626, it is not clear exactly what is and is not prohibited. For instance, while a municipality may not
implement a “ban on handgun possession in the home” or a “prohibition against rendering any lawful firearm
in the home operable for the purpose of immediate self-defense,” id. at 636, it will still be the case that “some
measures regulating handguns” will be constitutionally acceptable.

Richard might, therefore, raise a federal question as to whether Montana's law on justified use of force runs
afoul of the Second Amendment. Without suggesting that any such argument would have merit, it is enough to
point out that he does not raise that question. Instead, he claims he “acted within” Montana's laws authorizing
use of force. See Pet. at 5 ¶ 13B(i). This is a claim of actual innocence, not a claim alleging a Second
Amendment violation.

3 Richard's other claims for relief allege, in one way or another, he did not receive a fair trial. They must be dealt
with on their own merits. In this claim, Richard asserts that he is entitled to federal habeas relief because
he is innocent.
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4 The Herrera Court did not expressly decide what the burden of proof should be, but one year later, in Schlup
v. Delo, 513 U.S. 298 (1995), the Court held that a Herrera claim would have to meet a higher standard than a
Schlup claim. Schlup required the petitioner to show, by a preponderance of the evidence, that no reasonable
juror would convict him in light of the new evidence as well as all the other evidence relevant to the case.
See Schlup, 513 U.S. at 316, 32728. Therefore, it appears the Herrera standard requires a petitioner to show
clear and convincing evidence that no reasonable juror would convict him. Richard is not entitled to relief
under either standard.

5 As this deadline allows a party to act within 14 days after the Findings and Recommendation is “served,”
Fed.R.Civ.P. 6(d) applies, and three days are added after the time would otherwise expire.

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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