






























































psychiatrists are infrequent, and there is a shortage of available mental health providers.”*> As a
result, the overwhelming majority of people who struggle with mental health conditions associated
with pregnancy do not receive treatment.**

53.  Pregnancy-related mental health complications can have a devastating effect on a
person’s well-being. The symptoms of postpartum depression can be severe and include depressed
mood, excessive crying, withdrawing from family and friends, inability to sleep or sleeping too
much, irritability and anger, hopelessness, severe anxiety, and recurring thoughts of death or
suicide.’®> Without proper treatment, the symptoms can last for months or longer.*® Likewise,
postpartum psychosis is an emergent medical condition.?” Patients with postpartum psychosis may
experience hallucinations, delusions, mania, insomnia, or thoughts of harming themselves or

others.?®

33 Stacy Weiner, 4 growing psychiatrist shortage and an enormous demand for mental health
services, Ass’n of Am. Med. Colls. (Aug. 9, 2022), https://www.aamc.org/news/growing-
psychiatrist-shortage-enormous-demand-mental-health-services; Griffen et al., supra note 31, at
1543; Taylor Ghahremani et al., Women's Mental Health Services and Pregnancy: A Review, 77
Obstetrical & Gynecological Surv., 122, 123, 127-28 (Feb. 2022),
https://pubmed.ncbi.nlm.nih.gov/35201363/.

3% Addressing Maternal Mortality in Medicaid by Focusing on Mental Health, Am. J. of
Managed Care (Feb. 14, 2023), https://www.ajmc.com/view/addressing-maternal-mortality-in-
medicaid-by-focusing-on-mental-health.

3% Postpartum depression, Mayo Clinic, https://www.mayoclinic.org/diseases-
conditions/postpartum-depression/symptoms-causes/syc-20376617 (last visited June 1, 2023).

36 14.

37 Postpartum Psychosis, Cleveland Clinic, https://my.clevelandclinic.org/health/discases/24152-
postpartum-psychosis (last visited June 1, 2023).
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54.  Mental health is the most frequent underlying cause of pregnancy-related deaths in
the United States.* Indeed, approximately 23% of pregnancy-related deaths are associated with
mental health conditions, including deaths caused by suicide and substance use disorder.*’

55.  Patients who have previously experienced perinatal mental health conditions are at
higher risk of experiencing those same conditions in a subsequent pregnancy.*' For example,
patients with a history of postpartum depression have a 20-25% risk of having another depressive
episode with a future pregnancy.*? Likewise, patients who have experienced postpartum
psychosis—a serious condition that can be life-threatening—have a greater than 50% risk of
experiencing a recurrence in a future pregnancy.*’ Given the high risk of recurrence of these
disorders, people with a history of serious perinatal mental health conditions may determine that
it is necessary to terminate a pregnancy to preserve their mental health.

56.  Additionally, some medications used to treat common psychiatric conditions may
cause serious congenital malformations in the fetus, yet are necessary for maintaining the pregnant

person’s mental health.** For example, lithium, which is used to treat bipolar disorder, is associated

39 Trost, supra note 3.
0 See id.

#1 “Perinatal” refers to the period immediately before and after birth. Perinatal Depression, Nat’]
Inst. of Mental Health, https://www.nimh.nih.gov/health/publications/perinatal-depression (last
visited June 1, 2023).

42 Katherine L. Wisner & Paul S. Appelbaum, Abortion Restriction and Mental Health, 80
JAMA Psychiatry, 285, 285 (Apr. 2023).

43 Id

44 Id
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with several adverse fetal health outcomes, including cardiac malformations and arrythmias.*

Similarly, valproic acid, a type of antiepileptic drug used to treat bipolar disorder, has been
associated “with an increased risk of neural tube defects, craniofacial and cardiovascular
anomalies, fetal growth restriction, and cognitive impairment.”*® For some patients, valproic acid
may be the only medication that effectively treats their bipolar disorder; discontinuing the
medication could lead to the recurrence of the underlying disorder, and trying another drug during
pregnancy may not be a viable option.*’ Like patients who rely on medications to stabilize their
physical health, patients who take psychotropic drugs to treat mental illness face the decision of
whether to stop a necessary medication and allow their own health to decline, continue the
medication and risk harm to the fetus, or terminate the pregnancy.*®

57.  Physicians have described the harm that abortion bans cause to patients with
underlying mental health conditions for whom providing an abortion would preserve their mental
health. For example, one physician described treating a patient who had to travel out of state for
abortion care, a preventable hardship that undermined her psychological and economic safety:

[The patient] traveled on an airplane for the first time ever, . . . using her whole

paycheck to buy tickets, rent a hotel. . . . She was raped two months ago. Each

episode of morning sickness causes [post-traumatic stress disorder symptoms] so

intense she tried to take her life yesterday. If abortion was legal in her home state,

several things would be different 1) she could have accessed an abortion more

promptly 2) perhaps therefore she wouldn’t have had an escalation of PTSD such
that she tried to kill herself, [and] 3) she’d have more money in her bank account,

5 Carrie Armstrong, ACOG Guidelines on Psychiatric Medicine Use During Pregnancy and
Lactation, 78 Am. Fam. Physician 772 (2008),
https://www.aafp.org/pubs/afp/issues/2008/0915/p772.html.

46 Id
*7 Wisner & Appelbaum, supra note 42, at 285.
“®Id.
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super important given she’s a single parent and her family who doesn’t support
abortion even in cases of rape, just kicked them both out.*’

The patient ultimately did not get an abortion that day because, according to the physician, “she
felt she was too emotionally unstable” to make the decision.’® Her physician fully supported that
decision but still “fear[s] for her life, the ongoing pregnancy, her young child. I fear she won’t
have money to return and get her abortion. I fear she could kill herself first.”!

58.  In recent legal challenges to restrictive abortion bans, physicians have explained
the need to allow for abortion care to preserve a patient’s mental health and the severe risks for
patients when abortion care is not available. For example, in one case, a physician testified that
she had a patient who experienced “debilitating postpartum psychosis” after the birth of a child.
The physician described the patient’s symptoms as “excruciating” and noted the “strong
association between postpartum psychosis and maternal suicide.” After the patient’s condition had
improved, she unintentionally became pregnant again. Her physician testified,

She was gravely concerned about either stopping her medication during pregnancy

and experiencing a worsening of her bipolar disorder, or continuing her medication

and exposing the fetus to serious teratogenic risks. But even more than that, she

was terrified at the thought of experiencing postpartum psychosis again and

potentially hurting her child or herself. This patient told me repeatedly that she felt

such overwhelming distress at the thought of continuing the pregnancy that she
would rather die than go on.>?

4 Grossman et al., supra note 4, at 12.
50 1d
51 Id

> Aff. of Samantha Meltzer-Brody, M.D. 9 40-41, SisterSong Women of Color Reprod. Just.
Collective v. Georgia, No. 2022CV367796, 2022 WL 3335938 (Ga. Super. Ct. July 23, 2022).
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Other physicians have similarly testified about patients who considered suicide or were placed on
suicide watch after being denied abortion care.’

59.  Pregnant North Dakotans have a fundamental right to obtain an abortion to preserve
their mental health. See Wrigley v. Romanick, 2023 ND 50, § 25 (listing “the mentally unfit who
might become deranged” among conditions where abortion is medically necessary care) (quoting
Criminal Abortions, 34 Journal-Lancet 81, 82 (1914)). And the state of North Dakota has an
interest in preventing patient suicide. State ex rel. Schuetzle v. Vogel, 537 N.W.2d 358, 360 (N.D.
1995). That interest is subordinate to a patient’s own right to bodily autonomy. /d. With the
Amended Abortion Ban, the government is failing to fulfill its duty to the state and people of North
Dakota by disregarding the state interest in reducing patient suicide while simultaneously
overriding individual patients’ bodily autonomy.

iii. The Amended Abortion Ban Prohibits Abortion Even When Ending the
Pregnancy Would Preserve the Health of the Pregnant Person and When
There is Little to No Possibility of Fetal Survival.

60.  The Amended Abortion Ban has no exception to allow patients to end pregnancies
where there is little to no possibility of fetal survival, even though certain fetal conditions or
diagnoses may place the pregnant person’s health at risk. There are many conditions where the
fetus either will not survive to birth or likely will not survive more than a few hours or days after
birth, including neural tube defects (including anencephaly); certain trisomies (the presence of an

extra chromosome) like trisomy 13 and 18; triploidy (the presence of an extra set of chromosomes);

certain gastric and cardiac conditions in the fetus; and Potter Syndrome (where the fetus does not

33 See, e.g., Aff. of Dr. Sharon Liner | 11, Preterm-Cleveland v. Yost, No. A2203203 (Ohio Ct.
Com. PI. Sept. 2, 2022) (“We have had at least 3 patients threaten to commit suicide. Another
patient stated that she would attempt to terminate her pregnancy by drinking bleach.”); Aff. of
David Burkons, M.D. 9 9, Preterm-Cleveland v. Yost, No. A2203203, 2022 WL 4279758 (Ohio
Ct. Com. PL. Sept. 2, 2022).
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develop functional kidneys). Patients with such pregnancies may choose abortion, which is
medically safer and preserves the patients’ health, rather than carrying the pregnancy to term and
birthing a baby that will not survive.

61.  Carrying a pregnancy to term and experiencing childbirth come with higher risks
for morbidity and fnortality than having an abortion. The mortality rate associated with childbirth
in the United States is approximately 14 times higher than that associated with abortion.’* And
studies have demonstrated that banning abortion would increase maternal mortality.>

62.  Many of the most dangerous pregnancy complications, such as pregnancy-induced
hypertension and placental abnormalities, arise later in pregnancy. See Decl. of Mark Nichols (Dkt.
#8), 1 15. And “[a]lmost half of vaginal and caesarean deliveries are associated with at least one
medical complication, including hemorrhage, infection, injury to pelvic and abdominal organs and
muscles, and creation of scar tissue.” Id. at §16. Early termination of the pregnancy reduces the
patient’s risk of experiencing these serious complications or conditions.

63.  Some fetal conditions pose particularly acute risks to the pregnant person. For

example, mirror syndrome is an emergent complication of pregnancy where both the pregnant

5% Elizabeth G. Raymond & David A. Grimes, The Comparative Safety of Legal Induced
Abortion and Childbirth in the United States, 119 Obstetrics & Gynecology 215 (2012).

55 Amanda Jean Stevenson, The Pregnancy-Related Mortality Impact of a Total Abortion Ban in
the United States: A Research Note on Increased Deaths Due to Remaining Pregnant, 58
Demography 2019 (2021),
https://read.dukeupress.edu/demography/article/58/6/2019/265968/The-Pregnancy-Related-
Mortality-Impact-of-a-Total; see also Raymond & Grimes, supra note 54.
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person and the fetus experience severe fluid retention. Terminating the pregnancy resolves the risk
to the patient.*®

64.  Likewise, terminating a pregnancy due to a fetal condition or diagnosis may be
particularly important in multifetal pregnancies. In multifetal pregnancies, a fetal condition in one
or more of the fetuses can lead to an emergent condition where selective abortion (sometimes
called selective “fetal reduction” or “fetal termination™) is necessary to give the pregnant person

1.7 For example, “in some cases (e.g.

and the remaining fetus(es) the best chance of surviva
complications of monochorionic twins) failure to perform [fetal reduction] could result in the loss
of both twins.”®

65.  North Dakotans have publicly testified about the importance of allowing pregnant
people to make their own determinations about abortion in cases where a fetus is unlikely to
survive or sustain life after birth. Rebecca Matthews testified against S.B. 2150 and shared the
story of her third pregnancy from over 15 years ago. Rebecca was pregnant with identical twin
girls who shared a placenta and had a rare condition called twin-to-twin transfusion syndrome. In
2007, she traveled out of state and was contemplating whether to terminate one twin to save the

other. Rebecca described this time as a “living hell,” “spent in prayer” accompanied by her two

children. She described how she “learned to lean on [her] Maternal Fetal Medicine doctor and

36 See Caroline Ruth Mathias et al., The diagnostic conundrum of maternal mirror syndrome
progressing to pre-eclampsia, 23 Case Reps. in Women’s Health e00122 (Jul. 2019),
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6542765/.

37 Practice Bulletin 231: Multifetal Gestations Twins Triplet and Higher-Order Multifetal

Pregnancies, Am. Coll. of Obstetricians and Gynecologists (June 2021),
https://www.acog.org/clinical/clinical-guidance/practice-bulletin/articles/202 1/06/multifetal-
gestations-twin-triplet-and-higher-order-multifetal-pregnancies.

38 Whitney Arey et al., 4 Preview of the Dangerous Future of Abortion Bans — Texas Senate Bill
8,387 New Eng. J. Med. 388, 389 (Aug. 4, 2022).
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Fetal Surgeon staff to understand all the medical options available for the most optimal outcome.”
(cleaned up). And while she was grateful that she could “navigate all the options available” to her,
she eventually lost both twins and delivered them stillborn.>

66.  Another North Dakotan, Mandy Dendy, discovered halfway through her first
pregnancy that the fetus had no kidneys—a condition called Potter Syndrome, for which there are
no treatments. Mandy and her husband had to decide whether to “carry a child that was given no
chance of survival . . . or terminate the pregnancy.” Hoping her son would survive, she decided to
carry her pregnancy to term. Just in case, she arranged for a priest to baptize her son in the delivery
room, and for a funeral and burial. Around week thirty-seven of pregnancy, she delivered her son.
Within hours of birth, he died. Mandy has experienced this twice; during her fifth pregnancy, she
again learned that her fetus had Potter Syndrome and again chose to carry the pregnancy to term.
Highlighting the importance of having a choice, she said, “we don’t regret the choices we made in
carrying our sons to term despite both of them dying within hours of their births. Having a choice
in a situation where you have such little control is important.”®

67. Without exceptions in North Dakota law to allow for such terminations, patients
who choose to end a pregnancy due to a fetal condition or diagnosis must do so out of state, in a

short window of time, at considerable added travel expense and often without insurance

%9 Bill Hearing on S.B. 2150 Before the S. Judiciary Comm., 68th Leg. Assemb., Reg. Sess.
(N.D. Jan. 16, 2023) (statement of Rebeca Matthews), https://www.ndlegis.gov/assembly/68-
2023/testimony/SJUD-2150-20230116-13872-A-MATTHEWS_REBECCA .pdf.

%0 Bill Hearing on S.B. 2150 Before the S. Judiciary Comm., 68th Leg. Assemb., Reg. Sess.

(N.D. Jan. 16, 2023) (statement of Mandy Dendy), https://www.ndlegis.gov/assembly/68-
2023/testimony/SJUD-2150-20230116-1 3562-N-DENDY_MANDY .pdf.

29



coverage.®! Nearly every physician who offered testimony on S.B. 2150—including Dr. Tobiasz,
Dr. Lessard, and Dr. Boe—urged the legislature to allow for exceptions in such situations so that
patients could access care in their home state.®? As one physician explained, allowing abortions in
cases where the fetus is unlikely to survive the pregnancy and sustain life after birth in North
Dakota is “necessary so that all women can continue [to] trust that they can seek and receive safe
care in this state when these unfortunate situations arise.”®?

68.  Inthese circumstances, patients have a right to decide whether to obtain an abortion

to preserve their physical and mental health. Forcing a pregnant person to assume additional health

%! See Bill Hearing on S.B. 2150 Before the S. Judiciary Comm., 68th Leg. Assemb., Reg. Sess. 2
(N.D. Jan. 16, 2023) (statement of Ciara Johnson), https://www.ndlegis.gov/assembly/68-
2023/testimony/SJUD-2150-20230116-13567-F-JOHNSON_CIARA .pdf. (“Eliminating
[abortion access in cases of fetal conditions where the fetus is unlikely to survive the pregnancy
and sustain life after birth] is a true disservice to our own people and places social and financial
burdens on women who are already in very difficult situations.”).

%2 See Bill Hearing on S.B. 2150 Before the S. Judiciary Comm., 68th Leg. Assemb., Reg. Sess. 3
(N.D. Jan. 16, 2023) (statement of Ana Tobiasz), https://www.ndlegis.gov/assembly/68-
2023/testimony/SJUD-2150-20230116-13415-F-TOBIASZ_ANA.pdf (“Forcing these women to
carry these pregnancies to term poses a risk to their health ... T would respectfully ask that
consideration be given for an amendment that would allow for these families to stay in state and
have an in-hospital labor induction at the time these conditions are diagnosed rather than having
to travel out of state.”); Bill Hearing on S.B. 2150 Before the S. Judiciary Comm., 68th Leg.
Assemb., Reg. Sess. 3 (N.D. Jan. 16, 2023) (statement of Collette Lessard),
https://www.ndlegis.gov/assembly/68-2023/testimony/SJUD-2150-20230116-13433-F-
LESSARD_COLLETTE_R.pdf (“Pregnancy comes with risks, even in the healthiest women. We
should allow these families to make these decisions for their child while in the uterus, just like
they are allowed to make decisions about withdrawing care or providing supportive care for their
child after birth. This also allows the patient and her family to consider the risks to her with
delivering the baby in the second trimester for example, compared to carrying to full-term.”); Bill
Hearing on S.B. 2150 Before the S. Judiciary Comm., 68th Leg. Assemb., Reg. Sess. 2 (N.D. Jan.
16, 2023)  (statement of Brendan Boe, https://www.ndlegis.gov/assembly/68-
2023/testimony/SJUD-2150-20230116-13338-F-BOE_ BRENDAN_M.pdf (“These are
impossible and heart-wrenching decisions that families sometimes have to make, and I ask that
you consider allowing them to make those decisions prior to advanced gestation or delivery.”).

83 Bill Hearing on S.B. 2150 Before the S. Judiciary Comm., (statement of Ciara Johnson), supra
note 61.
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risks when there is little to no possibility that the fetus will survive does not further a legitimate
state interest. See Johnson v. Wyoming, Civ. Action No. 18732 at 18 (Dist. Ct., 9th Jud. Dist.,
Teton County, Wyo., Aug. 10, 2022) (Order Granting Prelim. Inj.) (finding, in a case involving a
similar law, that “[w]hen the potential life is found to have a diagnosable genetic defect that is
incompatible with life, the Court could find that the [law] is beyond a reasonable doubt, not related

to a legitimate government interest™).

CLAIMS FOR RELIEF

First Claim for Relief

(Due Process/Void for Vagueness)

69.  The allegations of paragraphs | through 68 are incorporated as though fully set
forth herein.

70.  The Amended Abortion Ban’s vague language violates the North Dakota
Constitution’s guarantee that a person will not be deprived of their fundamental rights without due
process of law, as guaranteed by N.D. Const., art. I, § 12. “A statute which either forbids or requires
the doing of an act in terms so vague that men of common intelligence must necessarily guess at
its meaning and differ as to its application violates . . . due process of law.” In Int. of D.D., 2018
ND 201, 97, 916 N.W.2d 765, 768 (N.D. 2018) (quoting Connally v. Gen. Constr. Co., 269 U.S.
385 (1926)).

71. The Amended Abortion Ban does not provide notice of whether, when, or how its
exceptions apply in a variety of situations common in pregnancy, because it: (1) fails to use clear
and unambiguous language to describe each of the exceptions; (2) describes the exceptions in
contradictory and impossible to apply ways by forcing physicians to guess at what a “reasonably
prudent physician” would do (in the case of the Serious Health Risk Exception) or to determine

whether a crime has been committed (in the case of the Sex Offenses Exception); and (3) in the
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case of the Serious Health Exception, improperly combines an objective and subjective standard.
As a result of these defects, providers may be prosecuted under the Amended Abortion Ban even
if they act in good faith based on their best medical judgment and the standard of care.

Second Claim for Relief

(Right to Life and Safety — Right to Health-Preserving Care)

72.  The allegations of paragraphs 1 through 71 are incorporated as though fully set
forth herein.

73. The North Dakota Constitution guarantees all people the inalienable right of
“enjoying and defending life and liberty” and “pursuing and obtaining safety and happiness.” N.D.
Const. art. I, § 1. “These rights implicitly include the right to obtain an abortion to preserve the
woman’s life or health.” Wrigley v. Romanick, 2023 ND 50, 9 22. The due process language in art.
I, § 12 of the Constitution “protects and insures the use and enjoyment of the rights declared” by
art. I, § 1. State v. Cromwell, 72 N.D. 565, 575, 9 N.W.2d 914, 919 (1943).

74. While “the legislature can regulate abortion, it must do so in a manner that is
narrowly tailored to achieve the compelling interest.” Wrigley v. Romanick, 2023 ND 50, 9 30.

75: The Amended Abortion Ban unconstitutionally deprives Plaintiffs’ patients of their
right to life and safety under art. I, § 1 and art. I, § 12 of the Constitution of the State of North
Dakota by chilling the provision of abortion care and by making abortions unavailable to pregnant
North Dakotans who experience risks to their mental rather than physical health, even when the
North Dakota Supreme Court has cited to the long history of recognizing that abortion may be
necessary to preserve a pregnant person’s mental health. Furthermore, the Amended Abortion Ban

must fail because there is no legitimate government interest in forcing pregnant people to assume
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additional health risks where the fetus is unlikely to survive the pregnancy and sustain life after

birth.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs respectfully request that this Court:

76.

77.

78.

79.

80.

Issue a judgment that the Amended Abortion Ban violates the Constitution of the State
of North Dakota and is void for vagueness and of no effect;

Issue a judgment against Defendants granting appropriate declaratory relief to clarify
the scope of the exceptions to the Amended Abortion Ban consistent with the North
Dakota Constitution;

Issue a judgment that the Amended Abortion Ban, as applied to pregnant people with
mental health conditions and people carrying pregnancies where the fetus is unlikely
to survive the pregnancy and sustain life after birth, violates the North Dakota
Constitution;

Issue permanent injunctive relief that restrains Defendants, their agents, servants,
employees, attorneys, and any persons in active concert or participation with
Defendants, from enforcing the Amended Abortion Ban or instituting disciplinary
actions related to alleged violations of the Amended Abortion Ban in a manner
violating the Court’s judgment; and

Grant such other and further relief as the Court may deem just and proper.
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Dated this 12th day of June, 2023

By: /s/ Christina A. Sambor
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Astrid Ackerman*

Center for Reproductive Rights
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