













































































That change, not the new Voter ID provisions in subsections (1) and (2), appears to be the
alleged causing the NAACP and the League of Women Voters to divert resources to educate the
public about photo ID. That logically cannot, and legally does not, show that the NAACP and the
League of Women Voters have been “adversely affected by the” the provisions of HB'1878 they
challenge—i.e., the requirement that voters show photo ID to vote: Mo. Coal. for Env’t; 579
S.W.3d at 927 (quoting W.R. Grace, 729 S.W.2d at 206 (quotations and emphasis omitted)). This
case therefore mirrors California v. Texas, 141 S. Ct. 2104.(2021). There, a coalition of States
challenged constitutionality of 26 U.S.C. §5000A, which required that individuals have a
minimum essential health insurance coverage. Id. at 2113. The Court held that the States could
not base standing on obligations and costs that statutes besides'§ SO00A imposed on them because
the ‘harms 'those statutes imposed were “not fairly traceavle to the enforcement of” § S000A. 1d.
at 2119, Likewise, the NAACP and League of Weomen Voters claim one provision of HB 1878
has harmed them, yet challenge the validity ©f a separate provision. So here, as in California, the
organizations failed to establish the netessary link between the putative harm to their interests and
the challenged law.

This Court’s Orderiand Judgement holds for the Defendants that diversion of the Plaintiff’s
resources was a legally meritless and self-inflicted harm (Order and Judgment at 32-35):

32. NAACP and LWV also fail to allege facts to support organizational standing based

proprietary interests. The organizations claim proprietary injury from having to “divert

resources to education and assist their members and eligible voters throughout Missouri to
address confusion, uncertainty, and compliance with the” voter ID provisions. Pet. §165.

33. This alleged diversion of resources is a self-inflicted harm based on the organizations’
speculation about how third parties will react to the Voter ID provisions, which establishes
neither standing nor a legally protectable interest. See, e.g., Clapper v. Amnesty International
US4, 568 U.S. 398 (2013). Plaintiffs cannot “manufacture standing ... by inflicting harm on
themselves based on their fears of hypothetical future harm that is not certainly impending.”
Id. at 416; see also Sckorhod v. Stafford, 550 S.W.2d 799 (Mo. Ct. App. 1977).
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34. As this Court stated in its prior judgment, “This ‘diversion-of-resources’ theory of

~ organizational standing fails as a matter of law.... Missouri courts have yet to embrace the
liberalized federal rule of organizational standing. Plaintiffs cannot manufacture injury simply
by choosing to spend money fixing a problem that otherwise would not affect the organization
at all.” NAACP 11, 4 82 (citations and quotation marks omitted).

35. Further, the Petition alleges that the diversion of resources to educate voters about the

new law does not stem from the voter ID requirements themselves, but from another part of

HB 1878. The Petition alleges: “As a result of the elimination of State outreach and funding

requirements under HB 1878, the Missouri NAACP and the LWVMO have been and will

continue to shift their resources to provide education and assistance to their members and the
public regarding the Voter ID Restrictions.” Pet. § 117, But Plaintiffs have not challenged the

validity of the “elimination of State outreach and funding requirements under HB 1878.” Id.

Thus, they do not allege that they are “adversely affected by” the provisions of HB 1878 they

challenge—i.e., the requirement that voters show photo ID to vote. Mo. Coal. for Env’t, 579

S.W.3d at 927 (quoting W.R. Grace, 729 S.W.2d at 206 (quotations and emphasis omitted));

see also California v. Texas; 141 S. Ct. 2104 (2021).

The Court reincorporates its conclusions of law here. Plaintiffs cannot “manufacture the
injury by ... simply choosing to spend money fixing a probiem that otherwise would not affect the
organization at all.” La Associacion de Trabajadores de Lake Forest v. City of Lake Forest, 624
F.3d 1083, 1088 (9th Cir. 2010).

Finally, both organizations fail to‘identify a member who would have standing to challenge
the law, which means they do not'have organizational standing. Vague, unspecific, conclusory
allegations about the supposediy affected members of the organizational plaintiffs are insufficient
to establish standing to sue. The U.S. Supreme Court addressed a similar situation in Summers.
In Summers, the organizational plaintiffs were environmental organizations who sought to enjoin
certain U.S. Forest Service regulations permitting the sale of timber from fire-damaged land in
California. 555 U.S. at 490-92. 'In holding that these plaintiffs lacked standing; the Supreme Court
rejected the argument that the “statistical probability that some of those members are threatened
with a concrete injury” was sufficient to establish organizational standing. Id. at 497. The

Supreme Court held that a mere “probable” injury to “some (unidentified) members” of the

plaintiff organizations did not grant them associational standing. Id. The Court stated: “This novel
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approach to the law of organizational standing would make a mockery of our prior cases, which
have required plaintiff-organizations to make specific allegations ‘establishing that at least' one
identified member had suffered or would suffer harrﬁ.” Id "at 498 (emphases added). 'The
allegations of the organizational plaintiffs here suffer from exactly the same defect that was fatal
in Summers—both the NAACP and the LWV fail to provide any “specific allegations establishing
that at least one identified member had suffered or would suffer harm.” /d.

In the trial testimony in this case, Plaintiffs attempted to cure their pleading deficiencies
by providing a handful of hearsay anecdotes about their alleged members through the testimony
of their corporate representatives, such as the NAACP’s repres¢ntative’s testimony about an
individual named Nakishia Jackson. Plaintiffs did not, however, é’ctempt to address the sufficiency
of these standing 'allegations through direct, admissibic evidence, such as testimony from the
members themselves—other than the members who are already participating as named Plaintiffs
in this case. Standing is a constitutional réquirement, and Plaintiffs, not Defendants, have the
burden of establishing their own standiag in this case. The Court finds that Plaintiffs’ attempt to
establish standing through hearsay anecdotes instead of direct evidence falls short of Plaintiffs’
burden of establishing asseeiational standing here.

Plaintiffs” theory of associational standing, and their reliance on hearsay anecdotes instead
of direct testimony from their members, fails for another reason as well. Plaintiffs’ theory of injury
to its voter-members rests on subjective states of mind about fears about their provisional ballots
not being counted if they do not have the proper photo identification at the polls. As the Court
noted above, rejection rates are low for provisional ballots and Plaintiffs have not identified any
instance of a local election authority failing to count a vote due to an errant signature mismatch

decision.
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iv. This Court has already held that the Plaintiffs lack standing to bring
a facial challenge because the Court cannot grant the requested
universal relief since the named plaintiffs cannot press the claims of
third parties.

Plaintiffs bring facial as well as as-applied challenges to the Voter ID provisions. See Pet.,
at 28 and Amd. Pet. §17. They lack standing to bring a facial challenge, and thus they can. seek
an order that, at most, would exempt just the two of them from the photo-ID requirements, and no
other voter. A facial challenge brings with it an incredibly high burden of proving that there are no
circumstances where HB 1878 would be valid; the plaintiffs lacks standing to assert that this law
is unlawful in their own eircumstances, still less that it would be unlawful in every possible
circumstance. Lacking individual standing, the plaintiffs.also lack standing to bring such a facial
challenge on behalf of third parties.

The Missouri Supreme Court has held that: “[a] facial challenge to a legislative Act is, of
course, the most difficult challenge to mount successfully, since the challenger must establish that
no set of circumstances exists unden which the Act would be valid.” State v. Kerr, 905 S.W.2d
514, 515 (Mo. 1995) (quotirg United States. v. Salerno, 481 U.S. 739, 745 (1987)) (emphasis
added, quotations omitted); see also, No Bans on Choice v. Ashcroft, 638 S.W.3d 484, 491 (Mo.
2022), and Donaldson v. Missouri State Bd. of Registration for the Healing Arts, 615 S.W.3d 57,
66 (Mo. 2020) (reaffirming “no set of circumstances” test and stating, “[i]t is not enough to show
that, under some conceivable circumstances, ‘the statute might operate unconstitutionally’”).

No Plaintiff has demonstrated that there are no jset of circumstances in which HB 1878

would be valid. The law does not restrict any plaintiff’s ability to vote, and the newly-added

Plaintiff O’Connor has already done last November, after the voter ID law became effective. He
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can continue to use his non-expiring state issued photo ID to vote in future elections, and HB 1878
therefore provides no impediment to his right to vote.

Moreover, as the Missouri Supreme Court has noted, a facial challenge implicates standing
issues because it “seeks relief on behalf of others not before [the] Court ... . Geier v. Mo. Ethics
Comm’n; 474 S:W.3d 560, 569 (Mo. 2015). Plaintiffs’ facial challenge seeks improper universal
relief—that is, a declaration that the voter ID provisions “may not be enforced” as to anyone in
Missouri and an injunction of the same scope. See Amd. Pet.; at Prayer for Relief (page 40). Thus,
the Amended Petition seeks relief on behalf of individuals who are not parties here. That is
inconsistent with the traditional equitable requirement that any “remedy must be limited to the
inadequacy that produced the injury in fact that the plaintiff has established[.]” Lewis v. Casey,
518'1U.8.'343, 344 (1996).

Such a remedy is also prohibited by Missduri’s common-law limits on remedies. See
§ 1.010.1, RSMo (making the Common Law, when not repugnant to or inconsistent with the
Constitutions of Missouri or the United States and the current statutes of Missouri the “rule of
action and decision in this state”);State ex rel. McKittrickv. Mo. Pub. Serv. Comm’n, 175 S.W.2d
857, 861 (Mo. 1943) (“This section evidently has been construed as adopting . . . the common—
| law rights and remedies of litigants.”); State ex rel. Nat’l Refining Co.'v. Seehorn, 127 S.W.2d
418, 424 (Mo. 1939) (denying a remedy that did not exist at common law). But “[t]he English
system of equity did not contemplate universal injunctions.” Trump v. Hawaii, 138 S. Ct. 2392,
2427 (2018) (Thomas, J., concurring) (gathering sources).

By seeking a universal injunction, Plaintiffs are seeking a remedy they cannot receive given
that none of them have sufficiently demonstrated standing or proven an injury of constitutional

magnitude to themselves, the lacks standing to bring such a facial challenge. See, e.g., St. Louis
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County v. State, 424 S.W.3d at 453 (concluding that a plaintiff lacks standing if a court cannot
provide a remedy for his or her claimed harm, in that case, plaintiff’s failure to identify a'violation
of a ““legally protectable’ interest.”).

Bolstering that conclusion is the rule that “a ‘plaintiff generally must assert his own' legal
rights and interests and cannot base a claim for relief on the legal rights of third parties.” Bannum,
Inc. v. City of St. Louis, 195 S.W.3d 541, 545 (Mo. App. E.D. 2006); see also Trump v. Hawaii,
138 S. Ct. at 2427-28 (Thomas, J., concurring) (reasoniﬁg that third-party standing rules prohibit
universal injunctions); Arizona v. Biden, 40 F.4th 375, 395-96 (6th Cir. 2022) (Sutton, C.J.,
concurring) (same). An injunction barring the State from enforcing jthe voter ID provisions as to
any person addresses the voting procedures of every personcinn Missouri subject to the law—not
just 'the Plaintiffs. ' See CASA de Md., Inc. v. Trump, 971 F.3d 220, 259 (4th Cir. 2020), vacated
for reh’g en (“But by requesting a nationwide injunction, a plaintiff is by definition seeking to
vindicate the legal rights of all third-parties Who may be subject to the challenged policy.”).

The requested relief is also unnecessary and potentially impedes the rights of other voters.
This suit involves “a small numbes 0f voters who may experience a special burden under” the voter
ID provisions. Crawford, 553 U.S. at 200 (holding that that Indiana’s interests in requiring
government issued photo identification to vote were sufficiently weighty to justify the limitation
they imposed on voters).. Nothing prevents the “the actual holders of” the right to vote from
exercising their right to seek judicial relief from any burden on that right, see Mo. Const. art. I, §
4, if they so choose. Mo. State Med. Ass’n v. State, 256 S.W.3d 85, 89 (Mo. 2008). Universal
relief, however, takes that right away from them.

For these reasons, the Missouri Supreme Court has made clear that “claims of equal

protection rights generally may not be raised by third parties.” Comm. for Educ. Equality v. State,
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294 S.W.3d 477, 486 (Mo. 2009) (citing Committee for Educational Equality v. State, 878 S.W.2d
466, 450 n.3 (Mo. 1994)). Since a claim that a State law trenches on the fundamental right to vote
is an equal protection claim, see Priorities USA, 591 S.W.3d at'453; Weinschenk, 203 S.W.3d at
211-12, that means Plaintiffs in this suit lack standing to bring a facial challenge to assert the
rights of third-parties across the state, as this Court reasoned in its earlier Judgment dismissing the
case,

The evidence introduced at trial is insufficient for Plaintiffs to prove their case on injuries

to themselves or un-pleaded third-parties.

D. On the merits of the case, HB 1878 was passed in response to a 2016 Missouri
Constitutional Amendment authorizing voter ID and is therefore
constitutional, particularly because the Missouri Constitution should be
construed so as not to contradict itseli;

A 2016 Constitutional Amendment authorizing voter ID undercuts all of Plaintiffs’
constitutional arguments. That Amendment is now codified at MO. CONST. art. 8 § 11. It provides
that:

A person seeking to vote in person in public elections may be
required by<general law to identify himself or herself and verify his
or her qualifications as a citizen of the United States of America and
a ‘resident of the state of Missouri by providing election officials
with a form of identification, which may include valid government-
issued photo identification.  Exceptions to the identification
requirement may also be provided for by general law.
HB 1878 is a constitutionally authorized “general law” requiring voters to “identify himself
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or herself” and their status as a “resident of the state of Missouri.”,  The provision specifically
authorizes “valid government-issued photo identification” to satisfy this requirement.

A constitutional provision should never be construed to work confusion and mischief

unless no other reasonable construction is possible.” Ledbetter, 387 S.W.3d at 363-64. In
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determining whether certain practices violate the Missouri Constitution, this Court also considers
statutes that historically have coexisted with the constitutional right without violating it. 'See, e.g.,
Dortchv. State, 531 S.W.3d 126, 129 (Mo.'2019) (citing favorably District of Columbia v. Heller,
554 U.8. 570, 626-27 (2008), for the proposition that the Second Amendment’s right to bear arms
does not invalidate “longstanding prohibitions, on the possession of firearms by, felons and the
mentally ill” or regulations of concealed weapons). In doing so, this Court’s practices are in line
with United States Supreme Court practice. See, e.g., Roth v..United States, 354 U.S. 476, 482-83
(1957) (finding libel unprotected by the First Amendment based on laws prohibiting libel in place
at the time the First Amendment was ratified); id. at 483-85 (finding jobscenity unprotected by the
First Amendment based on laws passed from 1789 to 1843).

Priorities' USA is distinguishable here, as the heluing of that case was narrole tailored to
address problems with a version of the statute which HB 1878 replaced. Importantly, Priorities
USA did not fmd that voter ID provisions wei® facially unconstitutional, only that an earlier version
of a voter ID statute was unconstitutiefal due to the confusing language of an affidavit it required
voters to sign if they did not have an ID. ’Priorities US4, 591 S.W.3d at 454. HB 1878 removes
 that requirement, and rectifics all of the problems the Priorities USA court had with the statute,
and by cleaning up various othe; provisions of the state’s voter ID law.

The voter ID provisions of HB 1878 do not violate the fundamental right to vote or the
equal protection clauses of the Missouri Constitution: on the contrary, stemming from a
Constitutional amendment, they protect the fundamental right to vote by deterring difficult to
detect forms of voter fraud. The photo ID requirement does not impose a “severe” burden under

Weinschenk, and is narrowly tailored to advance what even Weinschenk admits is the State’s
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compelling interest in deterring voter ID fraud. Moreover, as discussed further in the next section,

any burd(;n of obtaining ID is not even fully attributable to HB 1878.

HB 1878 weathers any level of scrutiny under the fundamental rights and equal protection
analyses, but rational basis review is appropriate. Courts undertake a two-part analysis to
determine the constitutionality of a statute under either the state or federal equal protection clauses;
the first step is to determine whether the statute implicates a suspect class or impinges upon a
fundamental right explicitly or implicitly protected by the Constitution. Etling v. Westport Heating
& Cooling Services., Inc., 92 S.W.3d 771, 774 (Mo. 2003); accord Kudramas v. Dickinson Public
Schools, 487 U.S. 450, 457-58 (1988). If so, the classification is subject to strict scrutiny.” Etling,
92 8.W.3d at 774. If not, then the classification will be subject to rational basis review. Next,
courts must apply the appropriate level of scrutiny’to the challenged statute. To overcome strict
scrutiny, a limitation on a fundamental right must serve a compelling state interest and must be
narrowly tailored to meet those intergsts. Komosa v. Komosa, 939 S.W.2d 479, 482 (Mo. App.
E.D. 1997). Weinschenk has already found that preserving the integrity of our voting system is
“significant, compelling, 'md important.” Weinschenk v. 203 S.W.3d 201, 217. HB 1878
demonstrates that obtaining a photo identification is even easier since Weinschenk, and the burdens
testified to by the Plaintiffs are de minimis at best, as noted above. Thus, rational basis review is
the appropriate standard here.

HB 1878 equally applies to all individuals within the state, fairly ensuring that each
registered voter is allowed one vote per election for the candidate or cause of his or her choosing.
A representative from the Secretary of State’s Office and local election authorities testified that

there is an extremely low rejection rate for provisional ballots (the fallback option if a voter does
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not show ID) based on signature mismatching — they are seldom rejected for that reason. And, as
noted already, none of the Plaintiffs have had their signatures mismatched and they have not
identified anyone that this. Court can credibly believe will not have their ballots counted'due to
signature-matching issues.

Weinschenk specifically noted that “some regulation of the voting process is necessary to
protect the right to vote itself.” 203 S.W.3d at 212. “Missouri’s broad interests in preserving the
integrity of the election process and combating voter fraud are significant, compelling, and
important. /d. at 217. To determiné the level of scrutiny that is to be applied in voting rights cases,
Missouri courts must “evaluate the extent of the burden imposed by-the statute.” Id. If a statute
severely burdens the right to vote, strict scrutiny applies, meaning the law “will be upheld only if
it is narrowly tailored to serve a compelling state interesi:’” Peters v. Johns, 489 S.W.3d 262,273
(Mo. 2016). Conversely, when the law does not irapose a heavy burden on the right to vote, it is
subject to thé less stringent rational basis review. Weinschenk, 203 S.W.3d at 215-16. Here, since
the Plaintiffs cannot show any severe burden on the right to vote, particularly in light of the efforts
the Secretary of State’s Office has undertaken to ensure eligible voters can obtain a photo ID at no
cost.

When, as here, courts apply a rational-(basis review standard, the court presumes that a
statute has a rational basis, and the party challenging the statute must overcome this presumption
by a “clear showing of arbitrariness and irrationality.” Foster v. St. Louis County, 239 S.W.3d 599,
602 (Mo. 2007). Rational-basis review does not question “the wisdom, social desirability or
economic policy underlying a statute,” and a law will be upheld if it is justified by any set of facts.

Comm. for Educ. Equality, 294 S.W.3d at 491. Instead, rational basis review requires the
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challenger to “show that the law is wholly irrational.” City of St. Louis v. State, 382 S.W.3d 905,
913 (Mo. 2012).

Missouri courts have found that reasonable regulations of the' voting process and of
registration procedures are necessary to protect the right to vote; 'so long as those regulations do
not impose a heavy burden on the right to vote, they will be upheld provided they are rationally
related to a legitimate state interest. E.g., Weinschenk, 203 S.W.3d at 215,

The Missouri Court declined to assess which level of scrutiny a voter ID law fit into in
Priorities USA as the affidavit in that case was so confusing and contradictory that a level of
scrutiny analysis was unnecessary; yet importantly it did reaffirin-that the State’s interest in
combating voter fraud through a voter ID law. Moreover, the Priorities USA court held that the
interest was “Legitimate — and even compelling.” 203 S:W.3dat 217.

The Court has evaluated the de minimis burdens of obtaining a photo ID to vote under HB
1878 with the benefits that having photo IDhas, in general, such as necessities like medical care,
medications, housing, travel, or employment. The Courts gives weight to the teétimony of State
of Missouri employees about their efforts to help individuals obtain access to the free photo
identification. The Courtdas considered the testimony of Plaintiffs’ expert, Dr. Mayer, on the
administrative burdens of obtaining identifications, and the Court finds that any of those concemns
are not borne out by the testimony of actual voters and the plain text of the law. The testimony of
Plaintiffs’ expert does not countermand the State’s interests as articulated by the Missouri Supreme
Court, the plain text of the law, the efforts of State of Missouri employees to provide access to
qualifying identification, and the lack of evidence of any Plaintiff that has suffered anything more

than de minimis burdens in obtaining identification. Nor does it countermand Article VIII, Section
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11, of the Missouri Constitution, which specifically authorizes government-issued photo
identification.

The Court also concludes that even if Plaintiffs have suffered an injury of constitutional
magnitude, the State of Missouri has interests in preventing voter fraud and pfomoting election
integrity.  There is sufficient evidence in the record that a fear of voter impersonation affects
voters’ having confidence in election results. The Court finds the testimony of the various experts
to be otherwise of little value.

The Court does not need to find that there have been hundreds of thousands of documented
instances of voter impersonation to conclude that HB 1878 is acvalid “general law” requiring
government-issued photo identification. The Constitution already authorizes the law and, in any
event, there is merit to the general aim of verifying that a voter is who he or she says they are when
presenting at the polls to vote.

Even if strict scrutiny is applied, the evidence is such that the State has a compelling interest
in HB 1878’s photo identification prewisions, an interest that the Priorities USA court suggested
behind the bill at issue in that case! The evidence in the record here, noted above, only supports
the State’s compelling interest. Moreover, the plain .text éf Article VIII, Section 11 'confirms that
the State of Missourican enact a photo-identification requirement, and this Court will not read one
constitutional provision (like Article VIII, Section 11) in conflict with another (like the equal
protection clause) to the extent there is any tension between the two. The Court also concludes that
HB 1878 is. narrowly tailored to further the State’s interests, as the government-issued photo
identification—again, authorized by Article VIII, Section 11—is provided for free to Missouri
voters, voters without identification can still vote by provisional ballot, and there is nothing more

than de minimis burdens to obtain the identification. The interests of the State include deterring

38



voter fraud and promoting integrity in election outcomes. Implementing a constitutionally-
authorized photo-identification requirement is necessarily narrowly tailored by 'virtue of the
Constitution authorizing that requirement in the first place. Even absent Article VIII, Section 11,

the Court concludes that HB 1878 is an appropriate means to accomplish the State’s ends.

CONCLUSION

Judgment is hereby entered against Plaintiffs and in favor of Defendants on all Counts in
the Amended Petition. Plaintiffs’ requests for declaratory and injusnctive relief are denied. The
parties are to bear their own costs.

SO ORDERED

/

Jon E/Beetem, Circuit Judge — Division I

Dated: / /l ”25(// ZL/ A Bigneds
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