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In the
Supreme Court of GOhio

STATE OF OHIO ex rel. CITIZENS

NOT POLITICIANS et al., : Case No. 2024-1200
Relators,
Original Action in Mandamus
V. : Expedited Elections Case
OHIO BALLOT BOARD et al.,
Respondents.

MERIT BRIEF OF RESPONDENTS

I INTRODUCTION

For the fifth time in nearly 20 years, Ohioans will vote on a proposed constitutional
amendment that would, again, change the way we draw our political maps.

The Ohio Ballot Board adopted ballot language that accurately identifies the substance of
the proposed constitutional amendment that voters will consider in the upcoming 2024 general
election. The ballot language does not mislead, deceive, or defraud voters as to the substance of
the amendment either. Yet, Relators want this Court to block the approved ballot language
claiming—in contradictory fashion—that some of the language is false and other parts of the
language make misleading implications, yet at the same time, contain material omissions. Over
and over again, Relators try to turn this Court’s attention to their preferred language written in
their preferred gloss. But this Court does not decide whether it would have preferred Relators’
proposed ballot language over the language adopted by the Ballot Board. The Court decides only
whether the ballot language accurately identifies the substance of the proposal to be voted on and

does not mislead, deceive, or defraud the voters.



The ballot language is fully supported by the language of the Amendment and its related
petition. It is a far more accurate description than Relators’ preferred language, which would have
told voters almost nothing of the substance of the Amendment that they are voting on. Relators
have failed to meet their burden, and thus, the ballot language approved by the Ballot Board must
stand.

II. BACKGROUND

On October 31, 2023, Relators submitted an initiative petition, including part-petitions, a
summary, and the full text of the proposed constitutional amendment (“the Amendment”) with the
Office of Ohio Attorney General Dave Yost. Relators 001-033. Such proposed changes include,
but are not limited to, (1) repealing the current constitutional provisions that provide for the Ohio
Redistricting Commission, comprised of state officials elected by Ohio’s voters, and replacing it
with a commission that is not chosen by Ohio’s voters (Relators 009-013); (2) limiting citizens’
ability to communicate with members of the newly created commission (Relators 014); and (3)
adding additional expenditures that Ohio’s taxpayers will be required to fund (Relators 009, 014,
019, 021). On November 9, 2023, the Attorney General’s Office confirmed that the petition
contained enough signatures, as verified by the county boards of elections, and determined that the
proffered five-page single-spaced summary was a fair and truthful statement of the proposed
constitutional amendment under R.C. 3519.01(A). Relators 001-005, 042. On two prior
occasions—August 23, 2023, and September 14, 2023—Relators submitted petition summaries
that were not fair and truthful statements of their proposed amendment.
http://ohioattorneygeneral.gov/Legal/Ballot-Initiatives/Petitions-Submitted-to-the-Attorney-

General-s-Off (last accessed September 2, 2024).



On July 23, 2024, the Secretary of State’s Office certified that Relators had submitted the
required amount of signatures and qualified to be placed on the November 2024 General Election
ballot. Relators 048.

Pursuant to its authority and duty prescribed by Ohio Const., art. XVI, § 1 and R.C.
3505.062(B), the Ballot Board convened a hearing on August 16, 2024, to prescribe and certify
ballot language for the Amendment “regarding redistricting.” Relators 056. In advance of the
hearing, the Secretary of State’s Office prepared and circulated draft ballot language (“Ballot
Language”) to committee members. Relators 057. After a public comment period and
consideration of arguments for and against the Ballot Language, the Ballot Board adopted the
Ballot Language with some amendments. Relators 076-077; see also Relators 034-037 (full
version of Ballot Language).

Finally, Secretary LaRose prescribed the Ballot Title for the Amendment, pursuant to his
duty under R.C. 3519.21, which states: “To create an appointed redistricting commission not
elected by or subject to removal by the voters of the state.” Relators 034. The Ballot Board also
adopted this language as part of its vote on the overall ballot language.

I11. LAW AND ANALYSIS
A. Standard of Review — Mandamus

Relators seek a writ of mandamus compelling (1) the Ballot Board to “reconvene ... [and]
prescribe lawful ballot language” and (2) Secretary LaRose to “prescribe a lawful ballot title.” See
Compl. at 36, 38. The purpose of a writ of mandamus is to compel a public officer to perform an
act the law requires him or her to do. See State ex rel. Husted v. Brunner, 2009-Ohio-4805, q 17.
In order to be entitled to an extraordinary writ, Relators must establish: (1) a clear legal right to
the requested relief; (2) a clear legal duty owed by the Ballot Board and Secretary LaRose to

perform the requested relief; and (3) that they lack an adequate remedy at law. See State ex rel.



Evans v. Blackwell, 2006-Ohi0-5439, 9| 18 (citing State ex rel. Marsalek v. S. Euclid City Council,
2006-Ohio-4973, 9 8). As to the first two requirements, “in the absence of any evidence of fraud
or corruption, the dispositive issue is whether the ballot board abused its discretion and clearly
disregarded applicable law in adopting the ballot language of the proposed constitutional
amendment.” State ex rel. Voters First v. Ohio Ballot Bd., 2012-Ohio-4149, q 23 (citing State ex
rel. Ohio Liberty Council v. Brunner, 2010-Ohio-1845, q 30). Relators must shoulder the heavy
burden of demonstrating entitlement to mandamus relief by clear and convincing evidence. State
ex rel. Doner v. Zody, 2011-Ohio-6117, § 55. Relators have not carried their burden.

B. The Ballot Language passes constitutional muster.

In order to safeguard the process, the Ohio Constitution tasks the Ballot Board with
preparing official ballot language for all citizen-initiated proposed amendments to the Ohio
Constitution, and it offers the Board several guidelines for exercising its judgment. See Ohio
Const., art. II, § 1g. For one, the Board must treat citizen-initiative proposed amendments on parity
with proposed amendments submitted by the General Assembly. /d. In determining what language
to include in its summary, the Ballot Board has discretion over whether to include the full text of
the proposed amendment. Ohio Const., art. XVI, § 1; see also Voters First at § 24. In lieu of the
full text—which may be longer than most voters can comfortably digest in the voting booth—the
Ballot Board can elect to include a condensed text of the proposed amendment. /d. (quoting Ohio
Const., art. XVI, § 1); see also R.C. 3505.06(E). If the Ballot Board elects to include a condensed
text of the proposed amendment, then the General Assembly has ensured that the full text of the
proposed amendment “together with the percentage of affirmative votes necessary for passage as
required by law shall be posted in each polling place in some spot that is easily accessible to the

voters.” R.C. 3505.06(E).



In adopting ballot language, the Ballot Board is required to identify “the substance of the
proposal to be voted upon.” R.C. 3505.062(B). If the Ballot Board approves a condensed text of the
proposed amendment, “the sole issue is whether the board’s approved ballot language ‘is such as to
mislead, deceive, or defraud the voters.”” Voters First at § 26 (quoting Ohio Const., art. XVI, § 1).

By the same token, it is not relevant whether “the members of this court might have used
different words to describe the language used in the proposed amendment.” Bailey v. Celebrezze,
67 Ohio St.2d 516, 519 (1981). Rather, this Court considers only “whether the language adopted
by the ballot board properly describes the proposed amendment.” /d.

To answer whether the Ballot Language properly describes the proposed amendment, this
Court has devised a three-step test. “First, a voter has the right to know what it is he is being asked
to vote upon.” Bailey at 519 (citing State ex rel. Burton v. Greater Portsmouth Growth Corp., 7
Ohio St.2d 34, 37 (1966)). Second, the Ballot Board is prohibited from using language that is “‘in
the nature of a persuasive argument in favor of or against the issue . . . .” Id. (quoting Beck v.
Cincinnati, 162 Ohio St. 473, 474-475 (1955)). Third—and generally dispositive—"“‘is whether
the cumulative effect of these technical defects [in ballot language] is harmless or fatal to the
validity of the ballot.”” Id. (quoting State ex rel. Williams v. Brown, 52 Ohio St.2d 13, 19 (1957),
and citing Sinking Fund, 167 Ohio St. 71 (1957)).

Consistent with the original understanding of the Ballot Board’s watchdog role in Ohio’s
citizen-initiative process, “[i]n order to pass constitutional muster, ‘[t]he text of a ballot statement
... must fairly and accurately present the question or issue to be decided in order to assure a free,

299

intelligent and informed vote by the average citizen affected.”” Id. (quoting Markus v. Trumbull
Cty. Bd. of Elections, 22 Ohio St.2d 197 (1970), at paragraph four of the syllabus). Under this

standard, ballot language adopted by the Ballot Board will be held unlawful only where the



omission or other defect is material. See id. at 430 (citing State ex rel. Minus v. Brown, 30 Ohio
St.2d 75, 81 (1972)) (“any omitted substance of the proposal must not be material, i.e., its absence
must not affect the fairness or accuracy of the text”).

Here, Relators attack Paragraphs 1-5 and 810 of the Ballot Language. Their attack on
each paragraph fails.

1. Paragraph 1 accurately describes the direct legal effect of passing the
Amendment on existing constitutional provisions.

Paragraph 1 of the Ballot Language passes constitutional muster. Paragraph 1 provides, in
full, that the Amendment would:

Repeal constitutional protections against gerrymandering approved by nearly three

quarters of Ohio electors participating in the statewide elections of 2015 and 2018,

and eliminate the longstanding ability of Ohio citizens to hold their representatives

accountable for establishing fair state legislative and congressional districts.

Relators 034. Relators do not contend that any part of this paragraph is inaccurate or false. Instead,
Relators assert that it is “inappropriate” for ballot language to inform voters “about the margin or
method by which current law was adopted” and that it is “misleading and prejudicial to
characterize [their proposed] Amendment as a ‘repeal’ of ‘constitutional protections against
gerrymandering.”” Compl. at p. 31, § 81; see also Relators’ Br. at 19. It is Relators’
characterization—not the approved Ballot Language—that is false. Paragraph 1 does not mislead,
deceive, or defraud the voters, but rather fairly and accurately presents the voters with the issue to
be decided. Relators’ arguments are without merit.

First, paragraph 1 accurately informs voters that the Amendment would repeal the existing
constitutional provisions adopted by voters to prevent gerrymandering in 2015 and 2018. As this
Court observed:

Demanding change following Ohio’s 2011 reapportionment of its state legislative

and congressional districts, Ohio voters overwhelmingly voted to impose
constraints on the government’s ability to draw districts based on partisan



gerrymandering, amending Article XI of the Ohio Constitution in 2015 for the
drawing of state legislative districts, and adopting Article XIX of the Ohio
Constitution in 2018 for the drawing of congressional districts. The adoption of
these amendments to the Ohio Constitution made it unequivocally clear that more
of the same was not an option.

Adams v. DeWine, 2022-Ohio-89, q 3 (citations omitted).

Article XI’s anti-gerrymandering provisions are largely contained in Sections 3, 4, and 6.

In short, those provisions include the following requirements:

house and senate districts must be substantially equal in population, Ohio Const., art.
XL, § 3(B)(1);

house and senate districts must be contiguous, id., § 3(B)(3), 4(A);

house and senate districts must be created wholly within counties larger than one ratio
of representation—the substantially equal population of each district achieved by
dividing the whole population of the state by 99, the number of districts in the Ohio
House of Representatives, or 33, the number of districts in the Ohio Senate—with any
excess population to be included in only one adjoining house or senate district, id., §
3(O)(1), 4B);

house districts must be created from a single whole county where that county’s
population falls within 95-105% of the ratio of representation, id., § 3(C)(2);

house districts must be created by dividing the remaining territory of the state into
house districts by combining the areas of counties, municipal corporations, and
townships, and where feasible, splitting no county more than once, id., § 3(C)(3);

house districts must be created by splitting the smallest number of municipal
corporations and townships, id., § 3(D)(2);

where districts cannot be feasibly created by combing whole municipal corporations or
townships, no more than one municipal corporation or township per house district may
be split, id., § 3(D)(3);

a redistricting plan cannot be drawn primarily to favor or disfavor a political party, id.,
§ (6)(A);

the statewide proportion of districts favoring each political party must correspond
closely to the statewide preferences of the voters of Ohio during the preceding ten

years, id., § 6(B); and

districts must be compact. /d., § 6(C).



Article XI further contains detailed rules for creating house districts when it is not possible for the
Redistricting Commission to comply with the requirements of section (B), (C), and (D) and section
4(B)(1) and (2). Id., § 3(E) and 4(B)(3). Moreover, “[t]he affirmative vote of four members of the
[seven-member| commission, including at least two members of the commission who represent
each of the two largest political parties represented in the general assembly shall be required to
adopt any general assembly district plan.” Id., § 1(B)(3).

The 2015 voter-approved amendment for General Assembly redistricting only partially
revised Article XI (originally adopted in 1967). See, e.g., former Ohio Const., art. XI, § 2
(calculating house and senate ratios of representation), id., § 3-4 (house and senate districts to be
substantially equal in population), § 7(A) (compactness and contiguity), id., § 8, 10(C), and 11
(creation of house and senate districts wholly within counties larger than one ration of
representation with any excess population to be included in only one adjoining district), id., § 9
(creation of house districts from a single whole county where that county’s population falls within
95-105% of the ratio of representation), and id., § 7(B) and 10(D) (remaining territory of state to
be combined into house districts), and § 7(C) (prohibition of splitting more than one county,
township, municipality, or city ward between districts). These provisions “generally coincide with
the traditional criteria of compactness, contiguity, and respect for political subdivisions ...”
Quilter v. Voinovich, 981 F.Supp. 1032, 1045, fn. 10 (N.D.Ohio 1997), aff’d, 523 U.S. 1043
(1998).

With regard to congressional redistricting, prior to the 2018 voter-approved amendment to
Article XIX of the Ohio Constitution, plans were adopted by a simple majority of each house of
the General Assembly. Section 2 of Article XIX, as adopted in 2018, imposed rules for drawing

congressional districts similar to the rules for drawing General Assembly districts summarized



above. Ohio Const., art. XIX, § 2. The 2018 amendment required that a congressional plan be
adopted by a bill approved by supermajority of three-fifths of each house. /d., § 1(A). If the General
Assembly was not able to adopt a plan with the required supermajority by a specified deadline,
then the responsibility for adopting a congressional plan passed to the Redistricting Commission
created under Article XI. /d., § 1(B).

As noted above, paragraph 1 of the Ballot Language is accurate. Relators do not and cannot
contend that the above-summarized provisions are not “constitutional protections against
gerrymandering” as described in paragraph 1. Indeed, the U.S. Supreme Court has observed that
the disregard of these “traditional districting principles such as compactness, contiguity, and
respect for political subdivisions” is evidence of gerrymandering. Shaw v. Reno, 509 U.S. 630, 647
(1993). “[M]aintaining communities of interest and traditional boundaries” are also considered
“traditional districting principles.” Bush v. Vera, 517 U.S. 952, 977 (1996).

Moreover, Relators do not and cannot claim that these provisions were not part of the
constitutional amendments adopted by voters in 2015 and 2018 or that the margins by which those
amendments were adopted—*“nearly three-quarters of the Ohio electors participating in the
statewide elections of 2015 and 2018”—are not accurate. See Adams, 2022-Ohio-89, at 4 3
(indicating that Ohio voters “overwhelmingly” adopted the 2015 and 2018 constitutional
amendments). Publicly available certified election results indicate that the 2015 amendment was
approved by 71.47% of the electorate, see
https://www.ohiosos.gov/globalassets/elections/2015/general/  officialsummary.xlsx (accessed
August 23, 2024), and that the 2018 amendment was approved by 74.89% of the electorate, see
https://www.ohiosos.gov/globalassets/elections/2018/pri/ summaryissues.xlsx (accessed August

23, 2024). Relators assert that it is inappropriate for the Ballot Language “to include information



about the margin or method by which the current law was adopted,” Compl. at 31, § 81; see also
Relators’ Br. at 19. But Relators cite no authority for the proposition that including this truthful
information for the purpose of providing relevant historical context violates the constitutional
standards for ballot language.

Instead, Relators merely cite this Court’s decision in State ex rel. One Person One Vote v.
Ohio Ballot Bd., 2023-Ohio-1928, for the proposition that “ballot language need not ‘inform voters
about current law’ or ‘describe the pre-amendment status quo.’” Relators’ Br. at 19. Saying that
ballot language does not have to describe current law is a far cry from holding, as Relators assert,
that it is impermissible for ballot language to inform the voters about “the vote margin or method
by which current law was adopted.” Id. Rather, the Court merely rejected imposition of a
requirement “that ballot language must describe existing law.” One Person One Vote at § 13
(emphasis added). Yet this Court specifically noted that “recent events” could be “relevant” in
developing ballot language that adequately informs voters. /d.

Relators also complain that the Ballot Language adopted here did not mirror the brevity of
the language adopted for the 2015 and 2018 proposed constitutional amendments. Relators’ Br. at
4-6. This Court, however, previously held that “[p]ast practice does not inform whether the ballot
language at issue in this case will ‘mislead, deceive, or defraud the voters.””” One Person One Vote
at 9 16 (citation omitted). And if this Court were to look to past ballot language, a true apples-to-
apples comparison would be the two citizen-initiated proposals on redistricting in 2005 and 2012.
The 2005 and 2012 ballot language are substantially similar to the language adopted here, both in
terms of length and descriptiveness. See Exhibits A and B.

Relators curiously eschew comparison to those ballot issues, while focusing instead on the

apples-to-oranges comparison of the agreed-upon, legislatively-proposed initiatives that they cite
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in their Complaint and their brief from 2015 and 2018. But the language of the 2005 and 2012
issues aptly show that the Ballot Board’s adopted language here is consistent with past practice.

Finally, Relators do not and cannot claim that the above-summarized provisions—indeed
the entirety of current Article XI and XIX of the Ohio Constitution—would not be repealed by the
adoption of the Amendment. See Compl. at 3 (the Amendment “would repeal Articles XI and XIX
of the Ohio Constitution related to state and congressional redistricting”); Relators’ Br. at 3;
Relators 023-032. Rather, they assert that it is somehow “misleading and prejudicial” to
“characterize” their amendment “as a ‘repeal’ of the constitutional protections against
gerrymandering.”” See Compl. at 31, q 81, Relators’ Br. at 19.

Yet that is precisely what the Amendment would do. It would repeal the “traditional
districting principles” embodied in current Articles XI and XIX, particularly in Article XI, Sections
3, 4, and 6 and Article. XIX, Sections 1 and 2, and would replace these principles with a new
Article XX. Article XX would elevate partisan proportionality above all other considerations
(except for contiguity) in drafting state and congressional redistricting plans. See Relators 016.
Other factors may be considered, such as equal population, “the ability of politically cohesive and
geographically proximate racial, ethnic, and language minorities to participate in the political
process and elect candidates of choice, and “communities of interest,” but only if consideration of
these factors would not violate the contiguity or proportionality requirements of the proposed
amendment. /d. (“Each redistricting plan shall also comply, to the extent possible, with the criteria
listed below in order of priority; provided, however, that application of the criteria below does not
permit adoption of a redistricting plan that violates paragraphs (A) or (B) of this section . ...”)

(emphasis added). Relators 017.
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Absent from the Amendment is any requirement that the new commission respect political
subdivision boundaries as is found in current Articles XI and XIX. While it purportedly directs the
commission to adopt districts that “preserve communities of interest,” id., such consideration, as
noted above, is subordinated to partisan proportionality. /d. Moreover, the Amendment provides
that “[c]ounties, municipal corporations, townships, and school districts may constitute
communities of interest” under the proposed amendment, but only if “the record before the
commission clearly and convincingly demonstrates such subdivision is a community of people
who have broadly shared interests and representational needs that are greater than those of other
overlapping communities of interest.” /d. (emphasis added). And while Relators correctly note that
“the current constitutional provisions do allow political subdivisions to be split,” Relators’ Br. at
27 (emphasis in original), they fail to acknowledge that those current provisions require that
districts “be drawn so as to split the smallest possible number of municipal corporations and
townships whose contiguous portions contain a population of more than fifty per cent, but less
than one hundred per cent, of one ratio of representation” and that “[w]here . . . a representative
district [cannot feasibly be drawn] from whole municipal corporations and townships, not more
than one municipal corporation or township may be split per representative district.” Ohio Const.,
art. XI, § 3(D)(2)-(3). The Amendment contains no such constraints.

Finally, completely absent from the Amendment is any requirement that districts be
compact. Indeed, neither the word “compact” nor any form of that word appears in any part of the
Amendment, other than in the provisions of current Articles XI and XIX that would be repealed.
It is beyond contention that the Amendment would repeal Ohio’s anti-gerrymandering districting
criteria, replacing them only with criteria that elevates supposed partisan proportionality over all

else, except for contiguity.
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Relators also take issue with that portion of paragraph 1 that advises voters that the
Amendment would “eliminate the longstanding ability of Ohio citizens to hold their
representatives accountable for establishing fair state legislative and congressional districts.” See
Relators’ Br. at 19. But, again, that is precisely what the Amendment would do. The current
Redistricting Commission created in Article XI of the Ohio Constitution consists of the Governor,
Auditor of State, Secretary of State, and four persons chosen by the legislative leaders of both
houses of the General Assembly. Ohio Const., art. XI, § 1(A). The current Redistricting
Commission is tasked with adopting a redistricting plan for both houses of the General Assembly.
Ohio Const., art. XI, § 1(A). Under Article XIX, the General Assembly is tasked with the primary
responsibility for adopting a congressional redistricting plan in the form of a bill which must be
signed by the Governor. See Ohio Const., art. XIX, §1(A); Ohio Const., art. I, § 16 (bills passed
by the General Assembly are to be presented to the Governor for his approval and signature);
Adams, 2022-Ohio-89, at § 21 (noting that the Governor signed the congressional redistricting
bill). These executive officials and elected representatives are accountable to the People because
they may be voted out of office. See Chambers v. St. Mary’s School, 82 Ohio St.3d 563, 566-67
(1998) (“Members of the General Assembly are accountable to their constituents because they are
elected to office.... If the constituents are unhappy with policy determinations made by members
of the General assembly, they can change the makeup of the General assembly at the voting
booth.”). They are also accountable to the People because they may be contacted by constituents
at any time, and not merely at one of several predetermined public meetings. The Amendment, on
the other hand, would prohibit all communication with “outside person[s]...other than through

designated public meetings or official commission portals.” Relators 014, Amendment § 5(A)(2).
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The Amendment also would prohibit citizens from attempting to contact commissioners or
commission staff “with the intent to influence the redistricting process.” Id. at § 5(A)(3).

The Amendment would replace these accountable elected officials with a commission
consisting entirely of appointed members. See Relators 007. Indeed, it would prohibit any current
or former elected or appointed officials (within the preceding six years) or even candidates for
elective office (within the preceding six years)—or their family members—from serving on the
commission. Relators 012. These new commissioners would not be accountable to Ohio citizens
for establishing fair electoral districts. And indeed, as discussed in more detail below, they would
not be accountable to anyone other than themselves, because they could not be removed except by
the commission itself. The language of paragraph 1 of the Ballot Language is, therefore, accurate
and not false or misleading.

Because paragraph 1 complies with the constitutional standards prescribed for ballot
language, this Court should reject Relators’ claims with respect to that paragraph.

2. Paragraph 2 accurately describes the formula the Amendment would

require legislative and congressional districts to satisfy, subordinating
compactness and communities of interest to partisan proportionality.

Paragraph 2 of the Ballot Language also passes constitutional muster. That paragraph
provides, in full, that the Amendment would:

Establish a new taxpayer-funded commission of appointees required to
gerrymander the boundaries of state legislative and congressional districts to favor
either of the two largest political parties in the state of Ohio, according to a formula
based on partisan outcomes as the dominant factor, so that:

A. Each district shall contain single-member districts that are geographically
contiguous, but state legislative and congressional districts will no longer
be required to be compact; and

B. Counties, townships and cities throughout Ohio can be split and divided
across multiple districts, and preserving communities of interest will be
secondary to the formula that is based on partisan political outcomes.
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Relators 034. Relators assert that this language “gets it entirely backward,” Compl. at 24, § 55,
because the avowed purpose of the Amendment is to “ban partisan gerrymandering and prohibit
the use of redistricting plans that favor one political party and disfavor others.” Id. (quoting
Relators 016). Notwithstanding the avowed purpose of the Amendment, paragraph 2 of the Ballot
Language accurately sets forth the effect of that proposal. Because paragraph 2 does not mislead,
deceive, or defraud the voters, but rather fairly and accurately presents the voters with the issue to
be decided, Relators’ arguments with respect to that paragraph are without merit.

Relators make much of the Attorney General’s certification of their summary of the
Amendment as a “fair and truthful statement of the proposed . . . constitutional amendment.” See
Relators’ Brief at 1, 30-31. As is customary, however, the Attorney General advised Relators that
his “certification of the summary under Section 3519.01(A) should not be construed as an
affirmation of the enforceability and constitutionality of the proposed amendment,” and that his
“role, as executed here, is limited to determining whether the wording of the summary properly
advises potential petition signers of a measure’s material components.” Relators 042. Both the
Amendment and Relators’ summary indicated that the Amendment was intended “[t]o ban partisan
gerrymandering . . ..” Relators 016; Relators 003. The summary was, therefore, a fair and
accurate representation of the provisions contained in Relators’ proposed amendment. The
Attorney General did not certify that the Amendment would actually do what Relators professed,
only that they had accurately summarized their own proposed amendment. See State ex rel. Barren
v. Brown, 51 Ohio St.2d 169, 170 (1977) (“Under [R.C. 3519.01(A)], the authority of the Attorney
General is limited to whether the summary is fair and truthful.”). And nothing in Ohio law binds

the Ballot Board to accept at face value the purported goals of those proposing an initiated
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amendment to the Ohio Constitution even if the Attorney General has certified, as he did here, that
they had accurately summarized their own proposed amendment.

Moreover, as noted in the preceding section, Article XX, under the Amendment, would
elevate partisan proportionality above all other considerations (except for contiguity) in drafting
state and congressional redistricting plans. See Relators_016. It thus requires that the redistricting
of General Assembly and congressional districts be based almost entirely on partisan political
considerations.

The Amendment, after setting forth the professed goal of banning “partisan
gerrymandering and prohibit[ing] the use of redistricting plans that favor one political party over
another,” Relators 016, expressly requires that in any plan adopted by the commission, “the
statewide proportion of districts in each redistricting plan that favors each political party shall
correspond closely to the statewide partisan preferences of the voters of Ohio.” Id. The proposed
amendment thus requires that the “First Major Party,” defined as “the political party whose
candidate for governor received the highest number of votes in the last election held for such
office,” (Relators 022) be favored in the largest number of districts in any redistricting plan
adopted by the commission (Relators 016). It likewise requires that the “Second Major Party,”
defined as “the political party whose candidate for governor received the second highest number
of votes in the last election held for such office,” (Relators 022) be favored in the second highest
number of such districts (Relators_016). As the Ballot Language accurately states, the Amendment
would, therefore, require any redistricting plan adopted by the commission to “favor either of the
two largest political parties in the State of Ohio.” Relators 034.

To Relators, that may seem to be a fairer way to draw legislative districts. But that is not

the question before this Court. The issue is whether the Ballot Language accurately describes the
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proposal. It does. Not only does the Amendment favor the two largest or “major” political parties,
but it affirmatively requires the new commission to, as the Ballot Language correctly states,
“gerrymander the boundaries of state legislative and congressional districts to favor either of the
two largest political parties.” Id. As Ballot Board Chairman LaRose and Member Gavarone
observed during the meeting of the Board at which the Ballot Language was adopted, “[t]he
definition from the Oxford Dictionary . . . of gerrymander . . . is to manipulate the boundaries of
an electoral constituency so as to favor one party over another.” Relators 074. See also Compact
Oxford English Dictionary (3d Ed., Rev. 20-8) (“gerrymander verb, alter the boundaries of a
constituency so as to favour one political party in an election”). That is exactly what the
Amendment would compel.!

Moreover, as discussed in the preceding section, the drawing of legislative districts under
the Amendment would be accomplished by subordinating, if not entirely disregarding “traditional
districting principles such as compactness, ... respect for political subdivisions,” Shaw, 509 U.S.
at 647, and the preservation of communities of interests. Bush, 517 U.S. at 977. The disregard of
these traditional districting principles amounts to strong evidence of gerrymandering. See Cooper

v. Harris, 581 U.S. 285, 301, fn. 3 (2017) (upholding the district court’s finding that a district was

' Amicus Curiae Campaign Legal Center (“CLC”) incorrectly cites the U.S. Supreme Court’s
decision in Gaffney v. Cummings, 412 U.S. 735 (1973), for the proposition that “[t]he U.S.
Supreme Court has expressly rejected the proposition that it involves ‘political gerrymander[ing]’
for map drawers to act ‘with the conscious intent to create a districting plan that would achieve a
rough approximation of the statewide political strengths.” CLC’s Brief at 4 (citation omitted). The
Court in that case did not say that favoring one party over another was not “gerrymandering,” as
the dictionary definition makes clear, but rather merely that a state does not violate the Fourteenth
Amendment by attempting to create a “politically fair” redistricting plan. Gaffney at 753. Indeed,
the Court cautioned that “[b]eyond this, we have not ventured far or attempted the impossible task
of extirpating politics from what are the essentially political processes of the sovereign States.”
1d.; see also Rucho v. Common Cause, 588 U.S. 684, 706-707 (2019) (rejecting the justiciability
of partisan gerrymandering claims in federal court).
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racially gerrymandered because “the evidence ... indicates that [the district’s] boundaries did
conflict with traditional districting principles—for example, by splitting numerous counties and
precincts”); Rucho v. Common Cause, 588 U.S. 684, 706-707 (2019) (in rejecting the justiciability
of partisan gerrymandering claims, the Supreme Court noted that political “fairness” might “be
measured by adherence to ‘traditional’ districting criteria, such as maintaining political
subdivisions, keeping communities of interest together, and protecting incumbents”); Vieth v.
Jubelirer, 541 U.S. 267 (2004) (Souter, J., dissenting) (concluding that partisan gerrymandering
claims should be justiciable based, in part, upon a showing that mapdrawers “paid little or no heed
to those traditional districting principles whose disregard can be shown straightforwardly:
contiguity, compactness, respect for political subdivisions, and conformity with geographic
features like rivers and mountains™). Thus, while the Amendment may purport “[t]o ban partisan
gerrymandering,” it in fact requires that districts be drawn along partisan lines in disregard of
traditional districting principles. That itself is a form of gerrymandering, as the Ballot Language
truthfully states.

Further, as the Ballot Language truthfully informs, the Amendment would eliminate any
requirement that General Assembly and congressional districts be compact. See Relators 034.
Indeed, neither the word “compact” nor any form of that word appears in any part of the
Amendment, other than in the provisions of current Articles XI and XIX that would be repealed.
And, as also noted above, the Ballot Language accurately informs voters that “[c]ounties,
townships and cities throughout Ohio can be split and divided across multiple districts,” because
the current protections in Article XI and Article XIX for political subdivision boundaries would
be subordinated to partisan proportionality. Relators 034. Under the Amendment, “[c]ounties,

municipal corporations, townships, and school districts may constitute communities of interest,”
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but only if “the record before the commission clearly and convincingly demonstrates such
subdivision is a community of people who have broadly shared interests and representational needs
that are greater than those of other overlapping communities of interest.” Relators 017 (emphasis
added). The Amendment pushes even this limited consideration of protecting political subdivision
boundaries beneath the criteria set forth in Section (6)(A) and (B), i.e., contiguity and partisan
proportionality. See Relators 017 (“application of the criteria below does not permit adoption of
a redistricting plan that violates paragraphs (A) or (B) of this section”).

Accordingly, the Ballot Language accurately advises voters that “counties, townships, and
cities throughout Ohio can be split and divided across multiple districts” and that this objective is
“secondary to the formula that is based on partisan political outcomes.” Relators 034. paragraph
2 of the Ballot Language conforms to constitutional standards, Relators’ arguments to the contrary
must be rejected.

3. Paragraph 3 accurately describes the Amendment’s requirement that

10 of the 15 commissioners “affiliate with” or “belong to” one of the
two major political parties.

Paragraph 3 of the Ballot Language states that the Amendment would “[r]equire that a
majority of the partisan commissioners belong to the state’s two largest political parties.”
Relators 034. That language accurately identifies the substance of the proposal and will not
mislead, deceive, or defraud the voters. See Ohio Const., art. XVI, §1; art. II, §1g.

Relators claim that when “[p]aired with the baseless allegation that the Amendment’s
prohibition on gerrymandering actually requires gerrymandering,” paragraph 3 “inaccurately and
misleadingly” describes who may serve on the commission. Relators’ Br. at 20. First, as explained
above, the Amendment requires gerrymandering under the dictionary definition of the term.
Second, paragraph 3 is not inaccurate or misleading because it is undeniably true. Relators would

just prefer ballot language that is more partial to their position on the Amendment.

19



Relators complain that paragraph 3 of the Ballot Language asserts that a majority of the
“partisan” commissioners must “belong to” Ohio’s two largest political parties. Relators’ Br. at 20.
Relators are correct, but there is nothing inaccurate about that statement. Specifically, Relators
note that the Amendment does not employ the term “belong to” in relation to a commissioner’s
political-party affiliation and argue that the Amendment “does not require any Ohio citizen serving
on the Commission to ‘belong to’ a political party.” Id. Relators are correct that the Amendment
does not use the term “belong to,” but their challenge still fails because the Amendment
unequivocally requires a majority of the commissioners to “belong to” (or, in Relators’ parlance,
“affiliate[] with”) either of Ohio’s two largest political parties.

Section 1(C) of the Amendment requires five members of the 15-member commission to
be “affiliated with the First Major Party” and five members to be “affiliated with the Second Major
Party.” Relators 007. Ten members of a 15-member group constitutes a two-thirds supermajority
of that group. So, if the terms “affiliated with” and “belong to” are sufficiently synonymous, the
Ballot Language cannot reasonably be deemed misleading. Indeed, the terms mean the same thing
here.

Relators assert that ““belongs to’ implies membership, and being a member of a political
party is different from being affiliated with a political party.” Relators’ Br. at 21. And they say that
“[1]t is misleading to suggest that a person must ‘belong to’—i.e., be a member of—one of the two
major political parties to serve on the ... Commission.” /d. Relators’ objection is semantic, not
material.

First, the Revised Code evinces that the term “belong to” falls well within constitutional

parameters. Relators cite R.C. 3513.19(A)(3) for the proposition that the terms “affiliated with”
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and “membership” have different meanings. But R.C. 3513.19(A)(3) is easily read to mean that
“affiliated with” and “membership” are the same under Ohio law. R.C. 3513.19(A)(3) states:
The right of a person to vote at a primary election may be challenged upon the
ground[] . . . [t]hat the person is not affiliated with or is not a member of the political
party whose ballot the person desires to vote. Such party affiliation shall be
determined by examining the elector’s voting record for the current year and the

immediately preceding two calendar years as shown on the voter’s registration card,
using the standards of affiliation specified in the seventh paragraph of [R.C. 3513.05].

(Emphasis in original.) Within R.C. 3513.19(A)(3) itself, there is no meaningful distinction
between the terms “affiliated with” or “affiliation” and “member.” Indeed, the provision uses the
phrase “[s]uch party affiliation” immediately after introducing the terms “affiliated with” and
“member.” And the “seventh paragraph” of R.C. 3513.05, to which R.C. 3513.19(A)(3) refers,
states: “For purposes of signing or circulating a petition of candidacy for party nomination or
election, an elector is considered to be a member of a political party if the elector voted in that
party’s primary election within the preceding two calendar years, or if the elector did not vote in
any other party’s primary election within the preceding two calendar years.” (Emphasis added.)
So, R.C.3513.19(A)(3) says that political party “affiliation” (or membership) is determined
by a person’s voting record for the current year and the immediately preceding two calendar years,
as shown on the voter’s registration card, using the standards of “affiliation” specified in the
seventh paragraph of R.C. 3513.05. And paragraph seven of R.C. 3513.05 prescribes when a
person must be deemed a “member” of (or affiliated with) a political party. Clearly, the terms
“affiliated with” or “affiliation” and “member” are synonymous under the Revised Code. See also
R.C. 3513.191(A) (“No person shall be a candidate for nomination or election at a party primary
if the person voted as a member of a different political party at any primary election within the
current year and the immediately preceding two calendar years.”); Ohio Secretary of State

Directive 2023-35 (citing R.C. 3513.05) (“DETERMINING PARTY AFFILIATION. An elector
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is considered to be a member of a political party if they voted in that party’s primary election
within the preceding two calendar years, or if they did not vote in any other party’s primary election
within the preceding two calendar years” [capitalization in original]).

Second, the common meanings of “affiliate” and “affiliated” show that those terms mean
the same thing as the terms “member” or “belong to” for purposes of the Amendment and the
Ballot Language. See Tera, L.L.C. v. Rice Drilling D, L.L.C.., 2024-Ohio-1945, § 41. “Affiliate”
is defined as “to bring or receive into close connection as a member or branch” or “to associate as
a member.” Merriam-Webster Online, https://www.merriam-webster.com/dictionary/affiliate
(accessed Aug. 29, 2024) (emphasis added.). “Affiliated” is defined as “closely related with
another typically in a dependent or subordinate position.” Merriam-Webster Online,
https://www.merriam-webster.com/dictionary/affiliated (accessed Aug. 29, 2024). “Member” is
defined as “one of the individuals composing a group” or ““a part of a whole.” Merriam-Webster
Online, https://www.merriam-webster.com/dictionary/member (accessed Aug. 29, 2024). And
“belong to” is defined as “to be a member of (a club, organization, etc.).” Merriam-Webster Online,
https://www.merriam-webster.com/dictionary/belong%20to (accessed Aug. 29, 2024) (emphasis
added.). Thus, the terms mean the same thing for our purposes here, and there is nothing wrong
with the Ballot Board’s decision to employ the term “belong to” instead of “affiliated with.”

Relators state that the Amendment bars the following people from serving on the
commission: “(1) current elected or appointive officials; (2) candidates; (3) officers, paid
consultants, or contractors to any political party, political action committee, or campaign
committee; staff members, paid consultants, or contractors to any elected official or candidate; (4)
registered lobbyists and legislative agents; (5) people who have served in those capacities over the

last six years; and (6) family members of such individuals.” Relators’ Br. at 20-21 (citing
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Relators 012-013). And they say that the Amendment “sets out exactly what it means to be
‘affiliated’ with a party,” quoting a portion of the Amendment stating that “[p]arty affiliation shall
be determined based on the applicant’s voting record in party primaries and various other relevant
factors including, but not limited to, political contributions, campaign activities, and other reliable
indicia of partisan affiliation.” Relators’ Br. at 21; see also Relators 009. That is true as far as it
goes, but that does not change the fact that any permutation of the term “affiliate with” relating to
a commissioner’s involvement with a political party means the same thing as “belong to” the
political party.

Relators’ remaining arguments concerning paragraph 3 of the Ballot Language consist of
the following:

The ballot language falsely describes who can serve on the Commission and
does not indicate how many commissioners there will be from each affiliation
category. Notably, the Amendment also requires the affirmative vote of at least nine
commissioners, including at least two from each affiliation category (including
unaffiliated commissioners), for all actions by the Commission. . . . The balanced,
tripartite commission structure and minimum cross-affiliation and nonaffiliation
voting requirements ensure that the Commission’s actions will not be dominated
by partisan actors.

Thus, paragraph 3 of the Ballot Board’s language is both false and
deceptive. And, likewise, the material omissions of any mention of the
Amendment’s rules barring conflicts of interest and requiring a demonstration of a
commissioner’s ability to serve with impartiality, integrity, and fairness, along with
the Commission’s voting requirements, further render it legally deficient.

Relators” Br. at 21-22. Relators’ arguments are patently conclusory. Regardless, as explained
above, the Ballot Language in no way “falsely describes” who may serve on the commission or
fails to say how many commissioners “will be from each affiliation category.” The Amendment
requires that a majority of the partisan commissioners belong to the state’s two largest political

parties. Relators 007 (requiring five members of the 15-member commission to belong to each of

Ohio’s two largest political parties). And the Ballot Language materially states the same.
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Relators’ other claims concern what they consider to be material omissions from the Ballot
Language. However, an omission from ballot language is not misleading unless it is “‘material’”
and “‘affect[s] the fairness or accuracy of the text,”” State ex rel. Ohioans United for Reproductive
Rights v. Ohio Ballot Bd., 2023-Ohio-3325, § 20 (quoting Voters First., 2012-Ohio-4149, at 9 30),

299

or “‘omit[s] any “essential part” of the proposed amendment,’” id. (quoting State ex rel. Cincinnati
for Pension Reform v. Hamilton Cty. Bd. of Elections, 2013-Ohio-4489, q 58). Here, there is no
“material” omission from the Ballot Language that affects the accuracy of the text. Rather, the
Ballot Language accurately describes new aspects of the commission that the average voter would
likely find to be material. So, while Relators might wish the Ballot Language were more
comprehensive (and partial to them), the language is not misleading. See id. at § 20-21.2
4. Paragraph 4 accurately describes the Amendment’s removal process,
which ensures commissioners may not be removed except for cause by

the commission itself, even for delineated causes such as incapacity or
gross misconduct.

Paragraph 4 of the Ballot Language states that the Amendment would “[p]revent a
commission member from being removed, except by a vote of their fellow commission members,
even for incapacity, willful neglect of duty or gross misconduct.” Relators 034. Like the rest of
the Ballot Language, paragraph 4 properly identifies the substance of the proposal and will not
mislead, deceive, or defraud the voters. See Ohio Const., art. XVI, § 1; art. II, § 1g.

Relators claim that paragraph 4 “mischaracterizes the Amendment as generally preventing
a commissioner from being removed, even in cases of incapacity or egregious misconduct” and

“flips the Commission’s power to remove commissioners on its head.” Relators’ Br. at 27-28. They

2 Of course, it bears reiterating that the proposed language favored by Relators provides far less
detail than the language adopted by the Ballot Board and falls woefully short of identifying “the
substance of the proposal to be voted upon.” R.C. 3505.062(B). It is high irony that Relators
nonetheless complain to this Court that the much more detailed language adopted by the Board
includes too little information.
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deride the language in paragraph 4 as “elliptical” and say that it was designed to mislead voters
into believing that the commissioners “will be generally insulated from scrutiny.” /d. Relators are
wrong. It is a fact that Section 4(C) of the Amendment prevents the commissioners from being
removed by anyone or anything except for the commission itself, no matter the reason for
removal—and the amendment lists incapacity, willful neglect of duty, and gross misconduct
among the reasons the commission might remove a commissioner. See Relators 013. It is the
Amendment that restricts removal power of commissioners to the commission itself. The Ballot
Language merely states that fact.

Section 4(C) of the Amendment states, in its entirety:

A commissioner shall be removed only by the commission and only for cause after

notice, a public hearing, and an opportunity for members of the public to comment.

Any of the following shall be cause for removal:

(1) Knowing failure to disclose information pursuant to section 3 of this article;

(2) Willful disregard for the provisions in section 5 of this article;

(3) Wanton and willful neglect of duty or gross misconduct or malfeasance in office;

(4) Incapacity or inability to perform his or her duties; or

(5) Behavior involving moral turpitude or other acts that undermine the public’s
trust in the commission and the redistricting process.

(Emphasis added.)

So, under Section 4(C)’s explicit language, a commissioner is insulated from removal by
anyone except their fellow commissioners, even if the commissioner becomes incapacitated,
willfully neglects his or her duty, or engages in gross misconduct. And to avoid any doubt, Section
12(B) of the proposed amendment purports to repeal any provision that conflicts with it: “If any
provision of this article conflicts with other provisions of the constitution, conflicts shall be

resolved in favor of this article.” Proposed Amendment, Section 12(B), Relators 023.
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The Ballot Language tracks Section 4(C) of the Amendment, even providing some of the
examples of for-cause misconduct listed in the section. And the ballot language correctly indicates
that even the “for cause” reasons listed would not allow anyone else (other than the commission
itself) to remove a commissioner. Quite literally, a commissioner could commit misconduct (or a
crime) or be physically incapacitated, and under the Amendment’s plain language, there would be
no recourse unless the commission itself voted to remove that commissioner. The Ballot Board
was not required to provide the full text of the section, Ohio Const., art. XVI, § 1; see also Voters
First,2012-Ohio-4149, at 4| 24. There is no material omission from the ballot language that affects
the accuracy of the text. See Ohioans United for Reproductive Rights, 2023-Ohio-3325, at 9 20-
21.

The bottom line is that the plain text of the Amendment purports to render any
commissioner unremovable from the commission for any reason, except upon the vote of the
commission. And that is exactly what paragraph 4 of the Ballot Language says. Accordingly,

Relators have failed to show that the Ballot Language is inaccurate or misleading in any way.

5. Paragraph 5 accurately describes the Amendment’s jurisdiction-
stripping provision, which states that “no other challenges to an
adopted final redistricting plan ... may be brought in any court.”

Relators next claim that paragraph 5 of the Ballot Language, which describes this Court’s
exclusive, original jurisdiction over challenges to redistricting plans under Sections 8 and 6(B) of
the Amendment, is “false[]” and “outright wrong.” Relators’ Br. at 25. Not so. Contrary to
Relators’ assertions, paragraph 5 of the Ballot Language tracks the language contained in Section
8(F) of the Amendment.

Section 8(A) of the Amendment provides “exclusive, original jurisdiction in all cases” that

assert a redistricting plan “fails to comply with the requirements of section 6(B) of this article.”
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Relators 019. In turn, Section 6(B) sets forth the statewide proportionality requirements for
redistricting plans drawn under the Amendment. Relators 016. Section 8 further sets forth the
procedure for challenging a redistricting plan under Section 6(B). Relators 019-020. Importantly,
the Amendment provides that except for claims brought under Section 8, “no other challenges to
an adopted final redistricting plan ... may be brought in any court.”” Relators 021 (emphasis
added).

Tracking this language, the Ballot Language states that the Amendment would “[p]rohibit
any citizen from filing a lawsuit challenging a redistricting plan in any court, except if the lawsuit
challenges the proportionality standard applied by the commission, and then only before the Ohio
Supreme Court.” Relators 034-035.

Relators claim paragraph 5 of the Ballot Language is inaccurate because the Amendment
“does not preclude federal courts from hearing redistricting challenges otherwise falling within
their jurisdiction.” Relators’ Br. at 25. But any suggestion that the Amendment would do so comes
from its own text. That is, the Amendment itself includes no caveat or carveout for federal claims.
Instead, it states that “[e]xcept for claims brought under” its Section 8, “no other challenges to an
adopted final redistricting plan ... may be brought in any court.” Relators 021 (emphasis added).
This jurisdictional limitation does not apply to any state court, but rather “any court.” Id. (emphasis
added). And it purports to preclude jurisdiction over all other challenges except for claims under
Section 8, which, in turn, is limited to claims that the new commission failed to “to comply with
the requirements of Section 6(B) of this article.” Relators 019.

With this in mind, consider Section 6(A) of the Amendment: it requires districts to comply
“with the United States Constitution and all applicable federal laws.” Relators 016. Taken

together, the average voter reviewing the Amendment would read that this Court has exclusive,
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original jurisdiction over challenges under Section 6(B) to the exclusion of “any other court” and
that “no other challenges to an adopted final redistricting plan” may be brought except under
Section 6(B)—including, ostensibly, a challenge under Section 6(A)’s requirement that a plan
comply with federal law. Therefore, paragraph 5 of the Ballot Language is not inaccurate or
misleading; it tracks the language used in the Amendment.

To be sure, to the extent the Amendment purports to strip federal courts of jurisdiction over
federal claims, it is likely unconstitutional. Relators’ Br. at 25 (citing Patchak v. Zinke, 583 U.S.
244, 250-251 (2018), and Cary v. Curtis, 44 U.S. 236, 245 (1845)). But the approved ballot
language accurately reflects the language of the Amendment, not how a federal court might
adjudicate a claim of constitutionality (or abstention). Relators cannot claim that the Ballot
Language misleads voters by accurately describing the Amendment’s language. It is neither
required nor permissible for the Ballot Board to include a carveout that is not found within the
Amendment itself.

Relators additionally claim that paragraph 5 is inaccurate because this Court’s exclusive
jurisdiction over claims under Section 6(B) also includes challenges to redistricting plans that
improperly “consider[] ‘the place of residence of any incumbent elected official or any candidate
for state or congressional office’ or “account[] for ‘senators whose terms will not expire within
two years of the plans effective date.”” Relators’ Br. at 26. According to Relators, the Ballot
Language’s omission of these types of challenges from paragraph 5 renders it misleading. /d.
However, a ballot language’s omission is not misleading unless it is “material” in that it “affects
the fairness or accuracy of the text” or “omits any essential part of the proposed amendment.”

Ohioans United for Reproductive Rights, 2023-Ohio-3325, at 4 20. Paragraph 5 does neither.
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Indeed, according to Relators, the Amendment’s goal (to “prohibit the use of redistricting
plans that favor one political party and disfavor others™) is accomplished by ensuring that
redistricting plans “seek to approximate the statewide partisan preferences of Ohioans while
drawing geographically contiguous districts that reflect communities of interest” under Sections
6(A) and 6(B). Relators’ Br. at 18. After all, Section 6(B) devotes seven total subparts to
proportionality requirements, Relators 016, and just two to its candidate-residency and unexpired-
senate-term requirements. /d. Put simply, with respect to the propriety of redistricting plans, the
crux of the Amendment is its requirement that the plans proportionally approximate “the statewide
partisan preferences” of Ohio voters. /d. Thus, the central component of Section 8 that is likely
most material to an average voter is its creation of a cause of action challenging a plan’s
proportionality under Section 6(B).

Paragraph 5 of the Ballot Language accurately describes that central component.
Accordingly, it does not “affect the fairness and accuracy of the text” of the proposed amendment
by omitting the two relatively esoteric types of challenges that may be brought under Sections
6(B)(4) and (5). Nor are those additional types of challenges an “essential part” of the proposed
amendment. For confirmation, this Court need look no further than Relators’ own proposed ballot
language—which also omits any reference to a challenge brought under Section 6(B)(5). Compare
Relators’ Br. at 26 (alleging that omission of Section 6(B)(5)’s prohibition on accounting for
“senators whose terms will not expire within two years of the plan’s effective date” is misleading)
with Relators 088 (omitting reference to Section 6(B)(5)’s prohibition). What is good for the
goose is good for the gander—if Relators are correct about paragraph 5, then their own proposed

ballot language is also misleading. For the foregoing reasons, however, Relators are not correct.
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The ballot language in paragraph 5 accurately tracks the proposed amendment’s text and satisfies
the requirements of the Ohio Constitution.
6. Paragraph 8 accurately describes the Amendment’s prohibitions on

communication between the commission and its staff and the general
public outside of designated public meetings or portals.

Paragraph 8 of the Ballot Language provides that the proposed amendment would “[1]imit
the right of Ohio citizens to freely express their opinions to members of the commission or to
commission staff regarding the redistricting process or proposed redistricting plans.”
Relators 035-036. This language accurately describes what the proposed amendment provides:
that “[c]Jommissioners and commission staff ... shall not communicate with any outside person
about the redistricting process or redistricting plan outcomes other than through designated public
meetings or official commission portals.” Relators_014. It further provides that “no person shall
attempt to contact any member or members of the commission or commission staff ... with the
intent to influence the redistricting process or redistricting plan outcomes other than through
designated public meetings or official commission portals.” Id. This Court has long recognized
that the phrases “shall” and “shall not ... should be construed as imposing imperative duties or
prohibitions. ...” State ex rel. Mitman v. Bd. of Commrs., 94 Ohio St. 296, 306 (1916). Further,
the ordinary meaning of something that “limits” is something that “’bounds, restrains, or
confines.”” Henry v. Kohl’s Dept. Stores, Inc., 2019-Ohio-2094, 9 36 (11th Dist.). This means that
“shall not” and “shall” in the two respective limitations are legal prohibitions.

Relators are thus flatly incorrect that “[n]othing in the Amendment prohibits any Ohioan
from exercising their right to express their opinions to the Commission.” Relators’ Br. at 22
(emphasis in original.). The Amendment does so on its face. No constitutional provision currently
prohibits the public from contacting the Redistricting Commission about the redistricting process

or redistricting-plan outcomes. Whether via letter, phone call or face-to-face, in an office, at a
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baseball game or the grocery store, or anywhere they choose, Ohio voters are generally free to
express their redistricting opinions to the current Redistricting Commission. The Amendment, on
the other hand, would institute new legal prohibitions on redistricting-related communications (or
attempted communications) between constituents and commissioners outside of designated public
meetings or official commission portals. Relators 014-015. By its plain language, the Amendment
would thus place “bounds, restraints, or confinements” on the places where the public can lawfully
express redistricting opinions to the commission. Kohl’s at § 36. In simpler terms, the Amendment
facially “limit[s] the right of Ohio citizens to freely express” redistricting-related opinions to the
commission by confining those communications to state-designated fora. Relators 035.

Of course, to the extent that the Amendment purports to limit citizens’ ability to contact
commission members, their staff, and the like, such limitations may violate the First Amendment,
which secures “the right of the people . . . to petition the Government for a redress of grievances.”
U.S. Const., Amend. I. The U.S. Supreme Court has “recognized this right to petition as one of
‘the most precious of the liberties safeguarded by the Bill of Rights,”” BE & K Constr. Co. v.
NLRB, 536 U.S. 516, 524 (2002) (quoting Mine Workers v. lllinois Bar Assn., 389 U.S. 217, 222
(1967)).

Relators’ claim that paragraph 8 of the Ballot Language is nonetheless misleading because
it omits reference to the Amendment’s “public process requirements,” e.g., the requirements for
public hearings and an online portal for submission of public comment. Relators’ Br. at 25. But
the Ohio Constitution already requires the Redistricting Commission to conduct public hearings
prior to adopting a proposed plan. Ohio Const., art. XI, § 1(C), 8(A)(2). And, as of 2021, the
Redistricting Commission’s website “includes a portal the public can use to submit maps of their

own.” Cleveland Plain Dealer, Ohio launches redistricting website, offering chance for public
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input into high-stakes process (Aug. 20, 2021), https://www.cleveland.com/open/2021/08/ohio-
launches-redistricting-website-offering-chance-for-public-input-into-high-stakes-process.html
(accessed Aug. 26, 2024); see also Ohio Redistricting Commission, Maps | Ohio Redistricting
Commission, https://redistricting.ohio.gov/maps (accessed Aug. 26, 2024).

Paragraph 8 therefore focuses on what is new with the Amendment (its new limitation on
the ability of Ohio voters to communicate with commissioners outside of certain fora) rather than
what is generally the status quo (that the commission is required to conduct public hearings and
receive public comment at those hearings). Again, an omission is not material and therefore
misleading unless it “affects the fairness or accuracy of the text” or “omits any essential part of
the proposed amendment.” Ohioans United for Reproductive Rights, 2023-Ohio-3325, at 9 20.
Paragraph 8 fairly and accurately describes the new constitutional aspects of the Amendment
because, as opposed to aspects that generally maintain the status quo, that is what an average voter
is likely to find most material. Thus, while Relators argue that paragraph 8 might have been more
comprehensive, its focus on the new constitutional aspects of constituent-commission
communication does not render it misleading. See Ohioans United for Reproductive Rights at
20-21. But in any event, it cannot be seriously questioned that the Amendment does exactly what
the ballot language says: it limits the right of Ohio citizens to freely express their opinions.

Accordingly, paragraph 8 passes muster under the Ohio Constitution.

7. Paragraph 9 accurately characterizes Ohio’s current legislative and
congressional district maps as being “adopted by the citizens of Ohio
through their elected representatives.”

Relators next argue that Paragraph 9 of the Ballot Language is inaccurate and misleading
to the extent that it suggests that the current district plans were adopted by Ohio’s voters. And to

be sure, were that the actual language, then such language could be problematic. But Relators’
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statement is misleading because it fails to consider the words that end that paragraph in the Ballot
Language.

In its entirety, Paragraph 9 states, “Require the commission to immediately create new
legislative and congressional districts in 2025 to replace the most recent districts adopted by the
citizens of Ohio through their elected representatives.” Relators 036 (emphasis added). It is
widely accepted that elected representatives exercise the will of their constituents. Indeed, the U.S.
Supreme Court has long recognized that the “legitimate acts” of “legislative power reposed in
representative bodies ... may be said to be those of the people themselves.” Duncan v. McCall,
139 U.S. 449, 461 (1891). As such, actions taken by a representative government are properly
viewed as being taken by its citizens. See, e.g., State ex rel. Milhoof v. Barberton Bd. of Edn., 76
Ohio St. 297, 307 (1907) (government in Ohio “is by the people, through their chosen
representatives”). The principle is not just recognized in federal and state judicial precedent. It is
enshrined in Ohio’s Constitution itself, in Article I, Section 2, which states, “All political power is
inherent in the people.”

The current district plans were adopted by the Ohio Redistricting Commission. The
makeup of the Redistricting Commission entirely consists of state officials elected by Ohio’s
voters. Ohio Const., art. XI, § 1 (members are the governor, secretary of state, auditor of state, and
four members of the General assembly). Accordingly, it is entirely accurate that Ohio’s voters
adopted the current plans through their elected representatives.

The only authority relied upon by Relators on this point, Ohioans United for Reproductive
Rights, 2023-Ohio-3325, is easily distinguishable. There, this Court found that “citizens of the
State of Ohio” and “the State” were not synonymous and was misleading. /d. at § 26-29. But that

language omitted the key phrase: “through their elected representatives.” Relators 036. This
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language provides average voters with context that allows them to know that the Redistricting

Commission was the body that passed the maps, and that it was Ohio’s voters that initially elected

them to their positions, e.g., the Governor. This is nothing like the language in the only case
Relators rely upon.

8. Paragraph 10 accurately describes categories of costs that will be paid

by appropriations from tax revenue, including commission members,

commission staff, special masters, legal counsel, and a private
professional search firm that are delineated in the Amendment.

Finally, Relators attack Paragraph 10 of the Ballot Language, which states, “Impose new
taxpayer-funded costs on the State of Ohio to pay the commission members, the commission staff
and appointed special masters, professionals, and private consultants that the commission is
required to hire; and an unlimited amount for legal expenses incurred by the commission in any
related litigation.” Relators_036. Relators argue that by stating that the Amendment will “impose
new taxpayer-funded costs” on Ohioans, this mischaracterizes the Amendment because (1) the
General Assembly is currently responsible for providing appropriations to the Ohio Redistricting
Commission and (2) the Redistricting Commission incurred legal fees in defending litigation
related to the 2021 redistricting process. See Relators’ Br. at 29. As with all previous arguments,
Relators’ argument falters on the fact that the Ballot Language is accurate.

As laid out in the Amendment, there are numerous, new taxpayer-funded expenditures
related to the new redistricting process. First, the Amendment creates numerous positions, most of
which are paid a salary on top of reasonable expenses. The new commission would be made up of
15 members. Relators 007. Under Section 9 of the Amendment, members of the new commission
would be entitled to $125 per day, plus reimbursement for expenses “for each day attending
commission meetings or otherwise carrying out the responsibilities of the commission.”

Relators 021. Moreover, if a litigant with standing were to challenge a plan adopted by the new
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commission, then two special masters would have to be appointed. They would “be entitled to
reasonable compensation set by the Supreme Court of Ohio commensurate with their skills,
experience, and expertise and consistent with industry standards, plus reimbursement of
reasonable, actual, and necessary expenses.” Relators 019.

But even that is not all. The Amendment also requires that the new commission hire an
executive director and its own legal counsel. Relators 14. Salaried commissioners, experienced
executive and legal staff, and special masters are not the only new additions that come with
significant taxpayer-funded implications under the Amendment. Ohio’s taxpayers are also on the
hook for the screening panel that is charged with overseeing the application process for potential
commissioners, as well as the private, professional search firm that the screening panel is required
to utilize under the proposed amendment. “Members of the bipartisan screening panel shall be paid
a per diem equal to the per diem paid to a judge assigned to serve on a court of appeals in Ohio.”
Relators 009. And there is no specified limit as to how much the professional search firm can
charge.

Contrast this with the current system. The Redistricting Commission is made up of seven
elected officials. See Ohio Const., art. XI, § 1. They are not paid an additional salary above the
salary they command by virtue of their elected offices for serving on the Redistricting
Commission. Moreover, this Court has exclusive jurisdiction to decide any challenge to a plan
adopted by the Redistricting Commission and does not earn any extra compensation for presiding
over the case. See Ohio Const., art. XI, § 9. Contrary to the proposed commission, the Redistricting
Commission does not have an executive director or independent legal counsel. Rather, as a state

entity, legal representation lies with Ohio Attorney General. See R.C. 109.02.
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Simply put, these costs (screening panel, professional search firm, executive director, legal
counsel, commissioners, and special masters) are new expenditures that are not included in the
appropriations for the current Redistricting Commission. Explaining to voters that these are “new
taxpayer-funded costs on the State of Ohio to pay the commission members, the commission staff
and appointed special masters, professionals, and private consultants,” Relators 036, is accurate—
not misleading.?

Finally, Relators are incorrect that the phrase “unlimited amount” for legal fees is
prejudicial. Under the Amendment, none of the money required to defend a legal action is taken
from the new commission’s budget. Rather, the General Assembly is required to “make separate
and timely appropriations to cover all the commission’s expenses in any related litigation.”
Relators 021. And as the clear, unambiguous language provides, there is no limit to this additional
expenditure.

In sum, Relators have not established by clear and convincing evidence that they have any
right to ballot language different from what the Ballot Board adopted or that the Ballot Board has
any duty to change that language. The Ballot Board accurately identified the substance of the
proposal, and the Ballot Language will not mislead, deceive, or defraud the voters. See Ohio
Const., art. XVI, § 1; Ohio Const., art. II, § 1g; see also R.C. 3505.062(B) (stating that one of the
Ballot Board’s duties is to “[p]rescribe the ballot language for constitutional amendments proposed
by the general assembly to be printed on the questions and issues ballot, which language shall
properly identify the substance of the proposal to be voted upon). The Ballot Language states

facts about the Amendment; it does not include any persuasive argument for or against it. See State

3 Notably, the ballot language for the failed redistricting initiatives in 2005 and 2012 each
contained language informing voters that the General Assembly would be required to provide
funding under the respective proposals. See Exhibits A and B.
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ex rel. Bailey v. Celebrezze, 67 Ohio St.2d at 519. This Court should deny Relators’ request for a
writ of mandamus.

C. The Ballot Title complies with all constitutional and statutory requirements.

The Ballot Title, “To create an appointed redistricting commission not elected by or subject
to removal by the voters of the state,” also passes muster. The same three-part test used to examine
the sufficiency of ballot language is employed by this Court to assess a challenged ballot title. See
Voters First, 2012-Ohio-4149, at ] 26. Such title “shall give a true and impartial statement of the
measures in such language that the ballot title shall not be likely to create prejudice for or against
the measure.” R.C. 3519.21; see also State ex rel. Responsible Ohio v. Ohio Ballot Bd., 2015-
Ohio-3758, § 12.

Relators contend that the Ballot Title prescribed by the Secretary is “inaccurate and written
to create prejudice against the Amendment.” See Compl. at § 94. Specifically, they argue that the
statement that members of the new commission are “not elected by or subject to removal by the
voters of the state” is false and misleading. But they are wrong because the Title is true.

Under the Amendment, membership on the commission will not be made up of officials
elected by Ohio’s voters. Indeed, any elected or appointed officials or their family members are
prohibited from serving on the commission. Relator 012-013. Instead, the four members of the
Ballot Board who currently serve in the General Assembly would be required to select four retired
judges from a pool of interested applicants to serve on a “bipartisan screening panel.”
Relators 007-008. Once the panel has been appointed, the panel oversees a lengthy interview
process and randomly selects the first six members of the commission. Relators 009-011. Then,
those six randomly chosen commissioners select the remaining nine commissioners from the
remaining pool of applicants. Relators 010-011. In other words, six of the 15 commissions are

two steps removed from any voters by the retired judges selected by the four members of the
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General Assembly, and nine of the 15 commissioners are three steps removed from any voters, as
they are selected by the first six commissioners.

Contrast this with Ohio’s current Redistricting Commission, which is made up of officials
who were elected to their position by Ohio’s voters. Ohio Const., art. XI, § 1 (members are
governor, secretary of state, auditor of state, and four members appointed by the leaders of the
General assembly). And, although the Constitution does not require that the four commissioners
appointed by leaders of the General Assembly actually be current members of the General
Assembly, they are nonetheless appointed by the President of the Senate, the Senator Minority
Leader, the Speaker of the House of Representatives, and the House Minority Leader, and thus
leaders remain accountable to Ohio’s voters based on their appointees’ work. But this point is
academic: the only members appointed have all been members of either the Senate or House of
Representatives. Thus, the Ballot Title stating that the Amendment would create a commission
“not elected by ... the voters of the state” is accurate, not misleading.

Similarly, the statement that the Amendment would create a commission that would not be
“subject to removal by the voters of the state” is also accurate. Under the Amendment, members
of the new commission “shall be removed only by the commission and only for cause after notice,
a public hearing, and an opportunity for members of the public to comment.” Relators 013. Based
on the Amendment’s language, this portion of the Ballot Title is completely accurate. Again, this
is contrasted with the current system made up of elected officials. Thus, if Ohio’s voters did not
like the way that the Redistricting Commission conducted its business, they have the opportunity
to remove them at the polls every two or four years.

Simply put, the Ballot Title is accurate. The two phrases at issue are taken directly from

the Amendment’s language and reflect how someone takes a seat on the new commission and how
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any member can be removed. Relators’ claim that this language is false or misleading is incorrect.
Because it is accurate, the Ballot Title complies with all constitutional and statutory mandates.
Accordingly, Relators have not established a clear legal right to the requested relief, and their writ
of mandamus must be denied.

D. The Court cannot grant Relators’ requested relief.

With the clock ticking on a multitude of election-related deadlines, Burnett Aff. at q 5-11,
Relators ask this Court to prescribe particular language that they wish to appear on the November
2024 General Election ballot. As explained throughout this brief, the Ballot Language is
appropriate and should be left intact. But even if this Court disagrees, it cannot grant Relators’
requested relief.

In essence, Relators seek to have the Court prescribe particular language to appear on the
ballot. However, the Ohio Constitution vests the authority to craft ballot language exclusively with
the Ballot Board. This Court’s role in ballot-language challenges is limited to “a determination of
whether the contested language is invalid.” Voters First, 2012-Ohio-4149, at 62 (O’Connor, C.J.,
concurring). As former Chief Justice O’Connor stated in her concurrence in Voters First, once the
Court makes this decision, “the judiciary’s role in the matter is complete.” Id. “Nothing in Article
XVI, Section 1 or any other constitutional provision authorizes this court to sit as a super ballot
board to prescribe ballot language for a proposed constitutional amendment after we have
determined that the language prescribed by the board is invalid.” /d.

Here, Relators’ requested relief invites the Court to overstep its limited role. Yet,
constitutionally speaking, the Ballot Board alone has the authority to carry out the admittedly
difficult task of choosing ballot language. And while Relators deride the Ballot Board’s actions,
there is good reason why the Ballot Board, not the petition’s proponents, have the constitutional

duty to select ballot language. “The language an amendment’s proponents may regard as a negative
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description of the law’s consequence could seem to its opponents merely a necessary explanation
of the law’s meaning.” See Cincinnati for Pension Reform, 2013-Ohio-4489, at 4 53. After all,
“‘there is no end to the difficulty in choosing language which will awaken in the reader the very
same thought that was in the mind of the writer.”” Sinking Fund, 167 Ohio St. at 74. Relators want
their preferred language printed on the ballots through a writ of mandamus, but nothing in the
Constitution or the Revised Code gives Relators the right to demand particular language from the
Ballot Board. Accordingly, the Court cannot grant Relators’ requested relief by prescribing certain

language to appear on the ballot.
IV.  CONCLUSION

For the foregoing reasons, Respondents respectfully request that this Court dismiss the
Complaint and enter judgment in their favor.
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