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quickening was regarded merely as a felony. Tluoush-
out all the Etlmp«m nations, save , and
of the States of the American Union, the same

distinetion is to-day Incorporated in the stututes, Haw
ever, the wudm ol' modern hﬁﬂnﬁm i o do away
with this disﬂnc this has already been
done by a m.mm w makes an attempt to abort
criminal, even tlm woman be shown not to have
been pmguam at the time. In the United States, I
Intors; that the civil rights of the unbom (il
are pmcled that it can have a

and ean mecivn?a perty by bequest ordued huvehean
inclined to enact for the preservaticn of jts personal
rights to life. In Massachuseits, (he Supreme Court hav-
ing held that at common law it was no aﬂunea 10 produee
ahortion, unless there wag vlnbil‘i!tl{

immediately cured the supposed deficieney by smute.
The ugetts slatute presents the law as it is sub-
stantially in all the States in which the viability of the
child is not regarded nnemnthl 1o thecrimlnnﬂt; of the

offence, The statute reads as follows
“[10] Wheever with intent Lo procure m of
a woman unlawfually a 10 her, or causes to be

tiken by her, any poison, drug machdne or other
noxious thing, or unmwfuu{mlm any iulmmem or
other means whatever, with the like intent, or with llk:e
intent aids or assists therein, shall, if the woman dies in
consequenice thereof, be Im?rtmned in the State prison
not exceeding twenty nor less than five yura.lad if
the woman does not die in connﬁlelem thereof, shall be
punished by imprisonment in State pmonw
not exceeding seven ym nor less l.han one year, and by
fine not exceeding two oumm!

“[11] Whoever kno ndvetﬂnes. ts, pub
lishes, distributes, or ecire . or knowin yumes 10
bt-l per‘llnmd, ndvntisedphh u::dllnl:ed diaémrmnmdk’ or eir-
culated, any pam t, n per, newspaper
notice, lﬂyerlitemant. or referen e ce containing words
or language, giving or mnveyinﬁ any notice,
reference o any person, or to the name of any per-
son, real or fictitions, from whom, or to any place,
house, shop, or office where any pui' , drug, mixture,
medicing, or noxious thing, or an; instrument oF means
wbnlever.ounyadvme. direction, ormnuon orknowl-

edge may be obtained for the purpose of

Imrrln%ol L woman !ﬁtzﬁums wlﬂm NI,
slmll punished 1 &mprhmm; ¢ State prison or

1 not exceed ears, or b Ilnenotaxemding
%ﬁe thousand d lnﬁm. = 3‘

This i2 the law u% reseribed in the majority of the
States of the Union, but in some, notably New York,
the old common law distinetion beiween the killin
attempling to kill an unborn quick child and one nol
qnicul:ch still mtnlaed but the courts luavl\:ln'ot it hild
to exact stage of pregnancy at which the ¢
should be considered quick. Gl'gt urle is permitted
the ]lu%u ting to the jury the Inw on the Biib-
Lhia cnnnection a celebrated logal writer® says :
e 'l‘he weightof medical authority is that guickening is
a mere cirenmstance in the physiological history of the
foetus, which indicates neither the commencement of o
new stage of existence nor an advance from one to
another ; that it is uncertuin in its periods,
coming al three months, sometimes at five, nomcﬂmu
not at all; and that it i dependent so entirely upon
foreign influences as eyven to make it a very rrect
wdex, and one on wlnlch no practitioner ean depend, of
the pro of pregnan:

O DICATL ’nwrmoxw ix CAsws OF SURPECTED
AnorTiox.—It is us a medical expert gi Iullmngﬁ
befare the courts that the reputable p
most frequently be brought into contact with eases of
fosticide. The questions as to whether an abortion hns
setually heen procured, as to the means of induei
whether a child found dead was brought to its dmtﬁ
violence, and if so whether the injuries were inflict
before or after birth ; all these queatkmn and others of
vqual importance must mainly e::lmnd for llmr uo]ufian
upon the testimony of the medi differen-

t, or

-!.he dun

tinte between the crimes of infanmﬂdﬁ and abartion the

micaoftlumaﬁeul e If n
v expeﬁ wueuﬂtl. L, Np%
hi.ﬂ.h muummm Hhstn&oflﬂnil'bir&mmt

proved, thoehﬂddiealnumum

.ﬁf afvmnt very
e B o e R AT

the defendant’s mimnélucl-

not { 3
were cited of ohildren having s

tiﬂnuintlmm of delive wﬁngfh«mh

the jury, Baron Par! u%d lhu l!tl.lL‘l;nd

any donbls na to whathar

m‘fdgf th rimx The ju %'&‘&u‘h?}"if'uﬁ' “&w
T, i T

returned a . pmﬁct of acquittal, ".7- g

OF SUSPECTED :
-qulmd 10 mﬂfy cases of mtpnclad abortion shonld

endeavor to ascertain whether the abortion has actuall

heen com sil, by whit ﬁndntwmm "0
attain this end, izhwaﬂmfn a plan in
making the exami : this plan it will
e well to_ divide the exum three clusses

1 lka mlw» qf the Woman Mdng
In exaunhalion it should be rem
n of I’.he of delivery - 'm'lu

may boe stmulated by menstruation
Jm o Mhortion Y the Lietng—A velaal condition of
the vulva and passages, patulousness of the uu'.ﬂ ﬂm
presence of a lochial secretion inlheenrlleuugu
white mucous secretion lulnwrpeﬁnd mguthnrwithw

1 odor charncteristic of Iie hrensts
o teeilng, and yleld n flow
produces a general

are distended, have a hand knott

ormtlkontnmum. m’l}eﬂuo I.T seat
Appearance, the eyes are noﬂmm sun

nkl;;owlinr excilement of the 5 ilse, with dryness of the
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GENTLEMEN : The daily and weekly newspapers of the
country subserve so many useful and necessary purposes,
that but few families claiming or desiring any great de-
gree of intelligence can afford to do without them.

The student in the great school of human nature can
study nothing with so much profit as these agencies of
civilization and progress. Shut a youth up in the London
Museum, the Astor Library, or the famous one at Berlin, for
a dozen years, let him ponder over the vast tomes of
science, philosophy and history, which are corded up in
those institutions, and deny him during these years the
newspaper, and he will graduate from his cloister, it may
be, a ripe scholar, but most certainly a learned ignoramus.
He will know nothing of the existing forces which move
vhe world to thought and action.

Some educators have suggested that it would be a good
plan to introduce newspapers into the common schools
and academies of our land, to enable the pupils to get
daily, or at least weekly views and reviews of practical
every-day life. It is thought that in this way, the school-
master, commenting on their various articles, advertise-
ments even, and commercial items, could not only teach
“the young idea how to shoot,” but by explaining its
varied contents, passing from “grave to gay,” from the
‘“sublime to the ridiculous,” in rapid succession, he would
every day paint, as it were, a truthful picture of life—
not in London, Paris, New York or Chicago merely, but
of the world! He would thus possibly enable the pupil
on the school bench to shoot « folly as it flies,” and most
certainly to catch the living manners as they rise!”

Well, gentlemen, there is truth in this claim. The
newspaper is a world in words, and if you would learn
the world, read the words. By no means must its adver-
tisements be neglected. Let me read you a few, naturally
selected in view of our subject, on the present occasion.
I take them from the daily papers of this city, and I
ought to say, the Chicugo Republican is not one of them,
to its great honor,

“To the ladies—Dr. is Professor of the Discases
of Feniales, and can be consulted on all private and deli-
cate derangellents, with the assurance of relief. No lady
should be without a box of Dr. ’s celebrated Female
Pills—a safe and effectual remedy for irregularities and
obstructions, no matter from: what cause. N. B.—The
directions when these pills should not be taken accom-

pany each box. Price $1 and two stamps. Send two
stamps for ¢ Private letters to Married Ladies.” ”
“Young men, take particular notice! You who, by

indulging in certain solitary practices (or from any other
cause) have contracted that mind-harrowing and body-
destroying disease, Seminal Weakness, can be restored to
health by applying either in person or by letter to Dr.
Send two stamps for ‘Private Letter’ on this
subject.”

Another:

“The doctor never makes a second charge for one dis-
ease. His terms are reasonable, and he has been long
enough in Chicago to have established the character of.
the best practitioner in this branch of medicine. Female
pills guaranteed to effect what they are needed for, and
information given on any delicate subject by sending two
stamps. Send $1 for box of his celebrated Female Pills.
Sure cure. Send two stamps for Private Letter on Sem-
inal Weakness. Send two stamps for Private Letter to
Married Ladies.”

Another: N

“It does not interfere with diet or occupation. It op-
erates without sickness or exposure, and is certain in its
effect. It not only prevents from having children, but it
will restore the monthly periods, and improve the health,

P. 8.—Just Issued, ‘The Monitor; or Handbook on
Secret Diseases : how to avoid them, etc.’ Also, import-
ant information to females, and other information worth
knowing.”

I need not comment at length on the obvious objects
of these advertisements. And I think were the school-
master to cause these disgusting notices to be read in his
school, and were he to comment on them t9 a c]a.ss.of
boys and girls, he would shortly receive notice to retire
from his business. And yet the necessity of having the
newspaper, carrics them to half the families and firesides
of the country. .

Criminal abortion is become an evil of great and in-
creasing proportions in our midst. Itis carried on as a
specialty and unblushingly made a regular business. The
advertisement, the circular, the private assurance of the
unscrupulous doctor, promise to make crime safe, secret and
easy. Its evils, with the increase of knowledge, are mul-
tiplying daily. The “rural districts” even, are up to
metropolitan standards. In one of the quietest little
nooks in an agricultural settlement, away from the busy
haunts of men, I was latcly called to sce a lady, whom I
found in great bodily pain, and her life in peril from an
apparently accomplished abortion. With great frankuness
she confessed she was the victim of a woman, who fol-
lowed this business, and understood it well, as she thought.
But she could not disclose her name as she solemnly pro-
mised she would not. This female abortionist assured
her that “she had alwaysgood luck,” ¢ her patients never
had any trouble,” and “ none of them were laid up a day
or ever died from the operation.” With these assur-
ances—the fee paid in advance—she permitted, at two
different times, 2 month intervening between them, the
infernal machine—in this case a flexible india rubber
tube, containing a concealed movable wire—to be forced
into the womb, and thus the damnable crime of fmmcl_de
was accomplished. I said she suffered great bodily pain,
ber mental anguish—for she often thought she must die—
was greater still. She had no sympathy from her hus-
band, who strongly condemned her. She lay weeks upon
her back, and twice in the night I was summoned to.her
bed-side, to find her almost lifcless from tl_le copious
«floodings” that would occasionally come on in spite of
every remedy and means that could be used to prevent
them. She barely lived. But less fortunate are many
others. The grave—the premature grave—over which
friends mourn their loved and lost, holds many a secret
of the vile abortionist and his-erring victim. Let it b,e
understood always, that abortion imperils the mother’s
life.

The instruments and agencies in use to procure abor-
tion are various. They are often such as are used to in-
duce premature labor. Churchill, pp. 806-9, gives, I
think, eight modes for this purpose. The desire of the
honest accoucheur, however, in inducing premature labor
is to save the life of both mother and child, if possible
so to do. 'The criminal abortionist, when he uses these
modes, desires to kill the fetus. The modes most usual
among the occasional or unprofessional abortionists, are
the employment of medicinel substances, spch as Arsenzc,
Sulphate of Copper, Colycynth, Croton Oil, Suvin, Cun-
tharides, Black Hellebore, Tanzy, and massive doses of
Ergot. 1 was once called to a woman, who said she
bought and took two ounces of Spurred Rye, and it did
the murderous job for a fetus about seven month§ old,
and came pretty nearly doing the same for herself. Some-
times old ladies—no, I will use a less respectful appela-
tion, old crones—will advise young wives in “family
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way”’ to dance, jump over fences, mop every floor in the
house three times a day, wash windows on a ladder,
whitewash walls and ceiling, and anything to “strain the
strings,” to get rid of the pains, travail and trouble
of maternity. I once heard a doctor boast of the number
of cases of abortion he had enabled women to produce
on themselves, by a persevering use of cold water thrown
by a syringe into the vagina, and against the os. Gener-
ally, I should judge, however, the professional abortion-
ist, resorts to some instrument, which he passes through
the neck of the womb, into the workshop of the Almighty,
and where his fingers are forming a human being, and
wickedly and brutally interferes with the wonderful pro-
cesses instituted by Infinite Wisdom to perpetuate our
race! A sin foul as the defiance of heaven can make it.

We are, of course, not to conclude hastily, when called
to a case of the kind, and we find that the woman has
aborted, or is in danger of doing so, that there has been
any intentionally improper interference, either on the
part of the woman- or any body else. There are many
women—educated and moral women—women of piety
and truth—who would as soon think of committing any
other great sin, as to procure abortion on themselves. But

- women will abort, sometimes, from slight causes even, in
spite of themselves, and the most judicious efforts of their
medical advisers to prevent it. And sometimes women
will not abort though all the usual means, and even un-
usual means, are resorted to to effectit. Dean, p. 145,
gives us a remarkable case taken from Guy, who gives
it as related by Dr. Wagner of Berlin. The young
woman, in this case, had resorted to Sewin and other
drugs to produce miscarriage, being seven months preg-
nant. Failing in these means, so often successful, *She
next had a strong leather strap (the thong of a skate)
tightly bound around her body. Her paramour then
knelt upon her, and compressed the abdomen with all
his strength. He trampled next on her person, while she
lay on her back. As all these failed to produce the de-
sired effect, he took a sharp pointed pair of scissors, and
proceeded to perforatethe uterusthrough the vagina. Much
pain and hemorrhage ensued, but did not last long. The
woman’s health continued unimpaired, and about the
regular time she produced a living child without having
upon it any marks of external injury.” If we credit this
statement, and I know not how to do otherwise, it seems
to me that the claims that iron-clads are a recent inven-
tion, must fall to the ground, and this girl must have
been the first Monitor.

‘Where a woman denies any improper act on her part,
you should, as a matter of common charity and justice,
remember how many cawses of abortion there are, without
wrongful act or intent on the part of any one, and not
permit a hasty opinion to do injustice, even in your
thoughts, to your patient. But it must be confessed that
some will deny, even when they have been guilty.

The predisposing couses to abortion are given in great
detail in the books. Tet me briefly say that it may pro-
ceed from a diseased condition of the feetus, or of its
membranes, which will cause the woman to cast off the
dead or dying fwtus, as a tree casts off or drops its
blighted fruit. A habit here is as, bad as a habit any-
where else, hard to break up. A small accident or fright
may bring it about. Abortion is said to be most likely
to occur in women of full and plethoric habits and of
irritable and nervous temperaments. (So say some au-
thorities. My own observation, limited indeed, is, that
spare women, with a scanty allowance of blood, are most
likely to meet with this accident.) Those women affecte
with syphilis, ulceration of the cervix, and organic dis-
eases of the uterus, are very liable to this calamity.
Strong moral or mental emotions of joy or grief, may
produce it. Miscarriages come from these causes. As to
hard work, with women accustomed to labor, so far as I
have ever noticed, they do not seem any more liable to

abortion than women who kill time riding in coaches or
lolling on sofas from day to day ; nor does labor increase
the perils or pains of childbirth, unless it is excessive.
The Hebrew women in captivity suffered less in child-
birth than the pampered mothers of Egypt in freedom.

‘Women who are most likely to procure abortion are
such as have an unusual dread of the pains of child-
birth, and who both hate children and hate to have them,
single and married women of easy virtue, young wives,
too young to begin to have children, and old wives, too
old to have the care of babies, and those who think they
have done their share in multiplying and replenishing
the earth. Further, women fond of society, gaiety, and
fashionable life can’t spare the time to have babies;
women who have not health and strength enough, and
women who think they are too poor, or have more already
than they can support. A very numerous class consists
of the unmarried—often young girls—who have been
made the victims of unprincipled men, and have fallen.
The laws punishing seduction are very lax in most States
and countries, where there are any at all. Some States
make its punishment very light, and some make it take
the rank of crime. That is a very contemptible law
which only makes the seducer of a young girl pay but a
few dollars in ‘money for loss of time and maintenance
of his child. But this-is not the worst of the case. By
a strange standard of morals, the seducer hardly loses
in reputation, even among the women, while the unfor-
tunate girl, less guilty than her seducer, is despised by
her own sex, cut off from their sympathies, and becomes
too often entirely ruined.

If there is a case which would warrant the production
of abortion, it is that of a poor girl, with the certain
prospect of becoming a mother, and no prospect of be-
coming a wife. But the comscientious man has but one
course to pursue, should this office be pressed upon him,
and that is, to do no murder. Much may be done to cor-
rect this evil by establishing correct and unbending
standards of respectability in community, and by laws
making seduction a higher crime than stealing a horse or
counterfeiting a bank note. In establishing this standard
of respectability, had I an audience of women before me,
I would urge them to do their own part, as more than
all others, in duty bound to protect their own sex and
rights,

The Jurisprudence of Abortion I now propose to notice.

In our remarks on this branch of our subject, it is a
matter of regret that the laws of our country in relation
to it, are far from being all that the interests of society
demand. But it is the duty of the medical man, and
especially the medical author, to do what he can to cor-
rect these mistakes, and supply their deficiencies. It is
in this conviction that we consider, in this place, this
momentous subject.

In medicine, we understand by abortion the expulsion ot
the feetus before the sixth month of gestation. If this ex-
pulsion takes place between the sixth and ninth month, this,
in medical parlance, is termed miscarriage, or premature
labor. The popular word for both is miscarriage. And
the law does not make the distinction made by medical
mer. In many instances the law, unfortunately, recog-
nizes the popular falsehood, that a woman may be at a
certain point of time, “not quick with child,” and in the
next instant “ quick with child,” and this event is sup-
posed always to take place several months after concep-
tion. It is needless to say, that no sound physiologist
can give the least sanction to this error; an error fruit-
ful in sin and crime, however venerable for age. Law-
makers, as well as people, need enlightenment on this
matter. Those who believe that at a certain period, say
the fourth month after conception, the feetus for the first
moment begins to live, will agree that it is no moral
wrong to remove it before that time, and justify them-
selves for this crime on this false ground. But a little
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reflection must satisfy the reason, that the feetus from the
beginning must exist in one of two states, life or death.
If dead from the beginning of gestation, that death is a
Jinality. The mother has no power to give life to a dead
foetus within her. If the foetus is alive at the fourth or
fifth month, or in any period of utero-gestation, it must
have heen alive from the beginning. Unless the word
“quickening,” in connection with this subject, can be so
used as to guard against error, it had better not be used
at all. Tt is to be hoped that, at all events, the absurd
distinction of “quick and not quick with child,” will
soon be banished from the legal codes of all civilized
lands. And inasmuch as the laws, in many States, do
not (to use the language of Storer), “recognize the true
nature of the crime of abortion, draw unwarrantable
distinctions, allow many criminals to escape, neglect to
establish a standard of justification, and in many respects
are at variance with equity and justice,” every true phys-
ician should aim to perfect, as far as his influence may
go, codes for courts, and ideas for the people, until the
Divine command, “ Thou shalt not kill,” shall be under-
stood to apply alike to the taking away of all human
life, feetal or otherwise.

We will now give a brief view of some of the laws of
different countries and States, on abortion :

Enaranp.—In this country the absurd distinction of
“quick and not quick” is not done away with. Within
the reign of the present Queen the following law has
been enacted : “ Whosoever, with the intent to procure
the miscarriage of any woman, shall unlawfully adininis-
ter to her, or cause to be taken by her, any poison or
other noxious thing, or shall unlawfully usc any instru-
ment, or other means whatsoever, with the like intent,
shall be guilty of felony, and being convicted thereof,
shall be liable at the discretion of the court, to be trans-
ported beyond the seas for the term of his or her natural
life, or for any term not less than fifteen years, or to be
imprisoned for any term not exceeding three years.” It
will be seen at a glance, that this law makes no excep-
tion in respect to medical men, who may adopt, for any
purpose or with any motive, this practice. It would
doubtless be essential for them to show, in case of prose-
cution for this offence, that their motives were as good as
those of the surgeon’s in amputating a badly diseased
limb, to save himself from the penalties of the law. The
English law is clearly against the practice, by any body.

Scorr.aNp.—Mr. Allison, a late writer on Scottish law,
states it thus: “If a person gives a potion to a woman
to procure abortion, and she die in consequence, this will
be murder in the person giving it, if the potion was of
that powerful kind which evidently puts the woman's
life at hazard.” Further, “ Administering drugs to pro-
cure abortion is an offence at common law, and that
equally whether the desired effect be produced or not.”
In 1806 and 1823, persons who used ¢nstruments for this
purpose, were sentenced to transportation for this offence.
However it may be in actual practice, the Scotch law, as
given by Allison, makes no exception in belalf of medi-
cal men. Like the law of England, it shows some ad-
vance in a’ right direction, by discarding the phrase,
“quick and not quick,” etec.

FranceE.—The Code of Napoleon declares that every
person who by means of ointments, beverages, nedicines,
acts of violence, or by other means, shall procure the
untimely delivery of a pregnant woman, although with
her consent, shall be sentenced to confinement.” The
mother procuring abortion on herself is similarily pun-
ished, under the samje code. And it also provides that
“ Physicians, surgeons, apothecaries, and other officers of
health, who shall prescribe or administer such means of
abortion, shall, if miscarriage ensue, be sentenced to hard
labor for a limited time.”

AvsTriA.—The criminal code of this country, estab-
lished in 1787, by J oseph II., decrees that a woman with

child, using means to procure abortion, is to be imprison-
ed not less than fifteen years, nor more than thirty, and
condemned to the public works. If married, the punish-
ment is still greater. Even advising abortion is severely
punished, and where the accomplice is the father of the
infant, the punishment is increased.

GERMANY.—Beck gives the following summary of the
laws of Germany : If produced within thirty weeks from
the time of conception, the woman or her aiders are im-
prisoned from two to six years. The punishment when
committed in the last month of pregnancy, is imprison-
ment from eight to ten years.

Irary.—The laws punish the women who make the
attempt only, to confinement from six months to a year;
if she is successful in the attempt, she is confined from
one to five years. If the father of the fwtus is a party
to the crime, his punishment is still greater. The party
attempting abortion against the will of the mother is
punished with four to ten years’ severe imprisonment ;
and if the life of the mother is endangered, or her health
impaired, the imprisonment is five to ten years,

StaTE oF NEw York—The laws of this State, on
abortion, are now embraced in three sections, one of
which provides that for the willful commission of this
crime, by medicine or instrument, the offender shall ‘be
imprisoned in the county jail not less than three months,
nor over one year. This section omits the distinction of
“quick and not quick.” Another section provides for
punishing the offence, conimitted on a woman guick with
child, with intent to destroy the child, unless necessary
to save the life of the mother. Otherwise than for this
purpose, if either child or mother die in consequence,
the offence is manslaughter in the second degree, and the
punislunent is State prison, for not over seven nor less
than four years. A further section provides that the
willful killing of an unborn quick child, by an injary to
its mother, which would he murder if it resulted in lier
deatly, is manslaugliter in the first degree, and the penalty
is State prison for not less than seven years. This great
State as for its motto “ Excelsior,” and doubtless may for
many good reasons still use it; but it needs to follow in
the wake of England and Scotland, and younger sister
States, in discarding from its laws on abortion the per-
nicious and absurd phrase, “ quick and not quick,” etc.

StaTE oF CoNNECTICUT.—Here this absurd distinction
of *quick and mnot quick,” still remains, but the crime
may be punished by State prison for life.

STATE oF OH10.-—In the laws of this State, the same
absurd distinction is kept up as in New York and Con-
necticut, but there is a provision justifying the physician
in saving the life of the mother, even at the expense of
that of the feetus.

STATE OF MAssacHUSETTS.—In 1845, this State adopted
a law, discarding the distinetion of «quick,” ete., and
providing that abortion, by whatsoever means produced,
if the woman die, shall be punished by imprisonment for
not less than five years, nor more than twenty. If the
woman do not die, the offence is a misdemeanor, and the
punishment not over seven years, nor less than one, and
by a fine of not over $2,000. :

STATE oF Missourr—The penalty for this crime here
is imprisonment not over seven years, and a fine not over
$3,000.

S1aTE OF VirGIN1A.—The offence is here punished by
confinement in the penitentiary not less than one nor
over four years.

In all these named States, provisions are made for ex-
empting from punishment any physician, or other person,
where the act is done in good faith, witli intent to pre-
serve the life of either mother or child. (See Beck. Med.
Jurisprudence, Vol. I, page 584).

STaTE oF ILLINoIs.—In the laws of this State, the ab-
surd distinction alluded to is not retained. The punish-
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ment is confinement in the penitentiary not over three
years, and a fine not over $1,000.

StaTE oF JowA.—From the year 1851 to 1858 there
were in this State, strange to say, no laws punishing the
procurement of abortion. Prior to the year 1851, the
“willful killing of an unborn quick child, by drugs or
violence,” was punished as manslaughter. But for this
omission of duty and once legal recognition of the false
distinction of “quick and not quick,” etc, Iowa has
nobly atoned by giving a very good law (a model for
some other States) on this subject. It reads as follows:
“That every person who shall willfully administer to any
pregnant woman, any medicine, drug, substance or thing
whatever, with the intent thereby to procure the miscar-
riage of any such woman, unless the same shall be neces-
sary to preserve the life of such woman, shall, upon con-
viction thereof; be punished by imprisonment in the
county jail for a term not -exceeding one year, and be
fined in the sum not exceeding one thousand dollars.”

Stare oF CaLirorNiA—The law against abortion in
California, says The Medical and Surgical Reporter, is ex-
ceedingly stringent. It declares that the person on whom
an abortion is practised shall be held as guilty as the
abortionist. The object of this feature of the law is to
relieve the physician of vexatious lawsuits, to which he
is sometimes subject by the attempt of certain wicked
females to fasten upon him criminal abortion, when he
lias not even been applied to at all in the matter. A case
of this kind is said to have occurred in San Francisco,
and illustrates the necessity of the law in that State, even
though the cases which may occur under it are few.
Procuring an abortion is justly regarded as a crime of
great magnitude, and the laws of all the States, so far as
we are informed, inflict upon the perpetrator a heavy
penalty ; and the law is right. Its penalties are none too
severe; indeed hardlyenough so,to prevent its occasional
if not frequent violation.

These citations of some of the laws on abortion, are
sufficient to show how this crime is viewed in different
States and countries, and also to call attention to such im-
provements in them as the facts in physiology and the
authority of the divine law shall suggest and require.
The laws should in no case create or perpetuate the dis-
tinction of “quick and not quick with child,” as it is re-
pudiated by right reason and sound physiology. The
tact should also be pressed upon the attention of law-
makers that a pregnant woman may, herself, be mistaken
as to wlhether guickening has taken place or not, and
that she may bear a living child without having been
ever conscious of quickening having ever taken place in
her case at all. The laws should leave no loop-holes for
the escape of the offender, who knows the nature and
enormity of tlie crime he or she commits. One State, for
instance, could be cited, where the laws are perhaps suf-
ficiently severe against the crime of abortion, when pro-
duced by drugs, but, singularly enougl, says nothing
against its production by instruments. The moralist has
a duty to do in the premises, and all books on abortion
should be deemed exceedingly faulty, which do not
bear testimony against this evil, and help to aid its sup-
pression.

Before I leave this point of feetal life from the begin-
ning of Utero-Gestation, I wish to give you the opinions
of others—opinions worthy of careful consideration.
Prof. Dean, p. 129, says, Physiology “asks what is the
state of the feetus prior to the period of quickening? Is
it alive or dead? If alive, then it does not become first
endowed with life at that period. If dead, where are the
evidences of it—putrefaction and decomposition, which
are always the inevitable consequences of the extinction
of the vital principlé ?” On page 130, he winds up his ar-
gument thus: “It may be affirmed, upon sound physio-
logical principles, that :Lhe embryo possesses vitality from
the moment of conception.”

Prof. A. B. Small, (after having shown the existence of
foetal life, before quickening has taken place), in his ad-
mirable lecture on Criminal Abortion, published in the
Medical Investigator, and reprinted in Hale’s work on
Abortion, says, ¢ this fact once established, we are struck
with a full sense of human degradation; mothers im-
bruing their hands in their infant’s blood; fatlers
equally guilty ; nurses who lend themselves to the infa-
my; members of the medical profession, made wicked
by their wholesale murders, out Heroding Herod ;"
(Herod slew all the children that were in Bethlehem and
its courts from two years old and under)—“eclipsing in
criminality the pirate upon the seas, the midnight robber,
or highwayman.”

You will notice, gentlemen, that the laws which I have
cited from various sources, representing we may say the
sentiment of the most enlightened lawgivers and jurists in
the world, on the subject of abortion, as a crime and its
appropriate punishment, that while in some of these laws
no emergency is allowed to justify abortion, in some
other cases, as in the laws of Iowa, and I may add Mis-
sissippi, Minnesota, Maine, New Hampshire, Michigan,
Indiana, and some others, abortion may be justified where
the object is to save the life of the mother, and in some
other States where the ohject is to save the life of either
child or mother. You will also notice another important
fact, and to this fact I call your very special attention,
i, e., not one of these laws proposes to justify the abor-
tionist or doctor in producing abortion, either before or
after feetal viability, to preserve the lhealtll of thie nioth-
er. Nor does any other State, in our land, to my knowl-
edge, make this provision. Somnetimes, it is true, that
the health of tlie mother during pregnancy may become
very poor indeed, but not to save her health, can abortion
be justified either in law or mworals at any period of
utero-gestation. Where the case is clear, unmistakeable,
that the woman must inevitably die in consequence of
poor health, unless she is delivered before her child can,
in the due course of nature, be born, or that her child
never can be born and the mother survive, the case is
vastly different from the mere question of lealth. Tens
of thousands of women suffer in health almost daily
while bearing children. They have their morning sick-
ness, vomiting, their mental anxicties, their bodily suffer-
ings, and yet these tens- of tliousands, sustained often,
and as they should be always, by sympathizing friends,
by the counsciousness that the office of reproducing the
divine image in the human form is their sacred privilege,
as well as their heaven-appointed duty, obligatory as
divine, bear up and suffer on until God grants them a
safe deliverance.

And here, gentlemen, let me caution you to be well
guarded against all falsc reasoning, as to the comparative
value of the impregnated ovum with ovulation, and es-
pecially, the comparative value of the impregnated
ovum with the viable foetus. The effect of all this false
reasoning, we may fear, is to lead to the belief that it is
no more sinful for a person to cause the abortion of a
feetus before viability than to permit the ovum to be cast
away unimpregnated, or that a woman is no moie bound,
morally or legally, to carry an impregnated ovum to the
point of viability, than she is to see to it that tlie ovum
of her body is impregnated; or, if she can justifiably.
omit the latter, abortion before viability is a matter in-
volving really no sin. In plainer English, she is no
more bound to bear a baby from its embryonic state to
the point of viability or the {ull term of utero-gestation,
than she is to get aid, from the necessary quarter, in the
inception of one, when the requisite conditions on her
part are present.

Now the mere circumstance of ovulation only shows a
susceptibility to impregnation, but no commencement of
human life. The impregnated ovnm is the commence-
ment of life—life in the womb; and infaucy, at birth, is
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not the commencement, but the continuance of life out of
the womb, that same life that began with the beginning
in that mysterious workshop of which I have spoken,
and which has never been interrupted, and which contin-
ues on ‘‘until the golden howl shall be broken at the
fountain and the wheel at the cistern, and the dust shall
return to the earth as it was and the spirit to the God
who gave it.” I know not how in view of these facts to
measure the relative value of the viable fecetus and the
impregnated ovum. May the impregnated ovum die, or
suffer from early blight? So may a viable feetus die, and
the difference is, that one lives only a little longer than
the other. We might as well try to determine the rela-
tive value of an infant drawing its first breath and a full
grown man.

Now, gentlemen, for all this flimsy speculation, which
T have endeavored to expose, there is neither, as I think,
physiology, morals, nor law to support it. The old law
of the Romans taught this truth—¢ A child conceived is
to be considered a child born.” By a Supreme Court de-
cision, involving the right to legacy under the grand-
father's will, the law is thus established. Let me give
you the case taken from Massachusetts Reports, 15, page
255, by Pickering : The grandfather died June 19, 1809.
Charles L. Hancock, the grand-son and claiming legatee,
was born March 6, 1810, so that the grand-son was not
born till over eight and a half months after the grand-
father’s death. The will devised property to such of his
grand-children “as should be living at his decense.” The
court held that Charles L. should inherit, declaring that
“in general, a child is to be considered n being from the
time of its conception, where it will be for the benefit of |
such child to be so considered.” In England, Lord Mac-
clesfield, in the Burdett case, decided in the same way.
Physiological investigations sanction this law of courts.
With the vital union of the male and female generative
properties, human, individual, life begins. The book of
Job is thought, by many, to be the oldest book in the
Bible, and that book recognizes the sex as well as the fact
of a human being at this joining of the ovule of the fe-
male and spermatozoa of the male. Hear his words—
“Let the day perish wherein I was born, and the night,
in which it was said—There is a maen-child conceived.”

There may be, occasionally, in a very large practice,
cases where abortion is necessary to preserve the life of
the mother, or premature labor that of the child. Against
the practice under these very rare circumstances—supypos-
ing of course they are well ascertained—we say not a
word. The law in some States, as we have seen, makes
this a ground of justification; and in other States and
countries, where no standard of justification exists in the
statute, the physician can plead tlie necessity of his act
to save the life of the mother or offspring. On a trial
for this offence, it would be very much to the advantage
of the physician to have a clean record. If it was made
to appear that no good ground of justification existed in
the case, that he was in the habit of having a great many
of these desperate cases, and that he proceeded to induce
abortion on his own responsibility, without couusel,
when it was possible to obtain it, I would not be willing
to ensure his acquittal by a just judge and honest jury.
It is to be hoped that the legislation of the country will
throw more and more proper restraints around this prac-
tice. Never, I feel certain, will the law permit an im-
pregnated ovum to be destroyed on the mere plea that it
was necessary to preserve the health of the mother.
Were law-makers and courts to recognize this excuse and
defense for abortion, well nigh every barrier to this sin
would be broken down, and not only this, but well nigh
every legal obstacle to feeticide, in all stages of utero-ges-
tation, would go by the board. How easy to say, and
show, that the woman’s health was not good, that she
vomited, was ‘“mnervous,” “irritable,” “unhappy,” ever
since she became liable to become a mother? How easy

to presume that abortion, under these conditions, was
important to the recovery of the patient?

Much denunciation has been poured out on the heads
of the Madames Restelle and Beaumont. But, gentle-
men, the laws of God and man, know no difference be-
tween them and those doctors who for a fee, a tempting
fee, disgrace themselves, and, as far as they can, a noble
profession, and justify themselves because they are doc-
tors. Such doctors, if they will do this infernal work,
should receive no countenance from their professional
brethren, and no support from any accredited medical
authors. Let them be driven to such books as the “Se-
cret Friend,” and “Medical Lighthouse,” for their au-
thority. Books to be placed in the hands of the profes-
sion, and to guide the medical student, should be so ecare-
fully written, that no slip of the pen even, could be so
construed as to sanction, except for reasons as weighty as
life itself, this practice. If the medical profession, the
law-makers, the courts, the pulpit, and the better classes
of society, will do their whole duty in reference to this
subject, the respectable portion of the newspaper press
will be compelled to close their columns against the in-
decent advertisements which now disgrace them, and
continually suggest to the minds of interested readers
the ease with which this sin may be committed and con-
cealed. How a man can repeat daily the prayer, « Lead
us not into temptation, but deliver us from evil,” and yet
pocket the profits of these foul and vicious publications,
is more than I can well comprehend. Do not say, sin
and crime must keep pace with knowledge. Has heaven
so decreed? The very thought is impious. Man is frec.
Duty is plain. The highest authority has declared— He
that knoweth his master’s will and doeth it not shall be
beaten with many stripes.” With knowledge comes re-
sponsibility. “To whom much is given, much is re-
quired,” and what is required can be done; and what is
forbidden, can be left undone.

Gentlemen, acting from a sense of duty, of duty that
is more imperious than any wish to please or fear to of-
fend, I have now to close this lecture with the earnest
wish that you may ponder the remarks I have made well
and candidly. All those of you who shall in your pro-
fessional life hereafter be governed by thie counsel I have
endeavored to imply in this paper, will, at least, be clear
and clean of one most murderous sin. Should any of
you (which we can hardly think possible), take the other
course, and should inward condemnation, the scorn of
the pure, and the justice of man and God overtake you,
you will not be able to lay your guilt to this Chair, the
solemn duties of which, on tlie subject of Criminal Abor-
tion, I have endeavored to meet.

SCIENTIFIC TREATMENT (SO CALLED.)

She died of Cholera. Every attention possible with
the best medical aid, was cheerfully bestowed, but all
to no purpose.—Nashville Despatch.

The medical aid (?) was a teaspoonful of salt-water
every four minutes—a grain of calomel every liour—and
enema of luke-warm salt-water.

Practice.

METORRHAGIA.
BY DR. JOHN DAVIES, CHICAGO.

In the early part of the month of September last I was
calied to see Mrs J—; ®t. 25; [air cowplexion ; nervous
temperament ; married seven years, but had no living
child, having aborted three times. Found her suffering
from intense pain in the uterus of a bearing down char-
acter, accompanied with occasional h@morrhage. She
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the - matter, borewd il Wem of 130 the cddest prasiils
Wiy WE gan, I “haviean el that 68 Hiss 15 the
firse tind wo have dune s there will beea e mnre
thbking-tini o fiftle wnie eave ) regind m sngh ositees,

!l:'l.':[ll.'_‘t:

The resolution was passed

Pes: Feanle ], Tawker, Thos diskin, |, N San-
ford { Jarmington 1, Hugh S Wilseanr, and Dian-
el |3 Mark were electéd to membership,

Notwe o tle weekly elinies to be miven m
the City Tospital was made by D Cross inthe
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CHAP. XXIII.]  EXPOSITIONS OF THE STRICT. § 212

violated by having one half, or any smaller part, of such appa-
ratus,! or the apparatus to make one side only of a counterfeit
coin.?

§ 212. Thirdly. It is not a violation of the rule of strict con-
struction to give the words of a statute a reasonable meaning,
according to the intent of the makers, disregarding captious objec-
tions, and even the demands of an exact grammatical propriety.d
Thus, —

“ Person " — (State — Corporation). — In this class of statutes
as in others, the State,* United States,® or a corporation® may be
included in the word * person.” But such is not necessarily the
construction ; 7 as, for example, not in every statute has the word
‘“person "’ been held to extend to a corporation.® The rule would
seem to be, that prima facie it does,® because a corporation is an
artificial person created by the law ;!® but considerations of the
subject, object, and connected words of the particular statute

may lead to the contrary result.!! So,—

! The State v. Grifin, 18 Vt. 198,

% Commonweslth v. Kent, 8 Met. 221.
A Part, in Larceny.— See, under Stat.
14 Geo. 2, c. 6, as to killing a sheep with
intent to steal a part of the carcass, Rex
v. Williams, 1 Moody, 107 ; Rex v. Clay,
Russ. & Ry. 887.

3 For illustrations of this doctrine,
see the cases cited to this and the next
four sections; also Commonwealth v.
Martin, 17 Mass. 359; Commonwealth v,
Keniston, & Pick. 420; The State v. Mairs,
Coxe, 463; Rex v. Atkinson, Russ. & Ry.
104; Rex v. Harris, 7 Car. & P. 446;
Rex v. Shadbolt, 6 Car. & P. 504; Com-
monwealth v. Loring, 8 Pick. 370.

¢ Stewart v. The State, 4 Blackf. 171;
Martin v. The State, 24 Texas, 61.

& The State v. Herold, 9 Kan. 194.

8 Germania v. The State, 7 Md. 1;
Planters and Merchants’ Bank ». An-
drews, 8 Port. 404 ; People v. Utica Insur-
ance Co., 16 Johns. 358, 381; Fisher v.
Horicon Iron and Man. Co., 10 Wis. 351 ;
Miller v. Commonwealth, 27 Grat. 110;
Pcople v. May, 27 Barb. 238; Beaston v.
Farmers’ Bank, 12 Pet. 102, 134; Society,
&c. v. New Haven, 8 Wheat. 464 ; Olcott
v. Tioga Railroad, 20 N. Y. 210; Bartree
v. Houston, &c. Railroad, 36 Texas, 648 ;

Norris v. The State, 26 Ohio State, 217;
Newcastle Corporation, 12 Cl. & F. 402;
Memphis v. Laski, 9 Heisk. 611. See The
State v. Ohio and Mississippi Railroad, 23
Ind. 362 Of this there seems to have
been formerly some doubt. See Rex wv.
Harrison, 1 Leach, 4th ed. 180, 2 East P.
C. 926, 988; Rex v. Jones, 1 Leach, 4th
ed. 308, 2 East P. C. 991.

7 The State v. Bancroft, 22 Kan. 170 ;
In re Fox, 62 N. Y. 630; United States v.
Fox, 94 U. S. 316.

8 The State v. Cincinnati Fertilizer
Co. 24 Ohio State, 611, a case which in
some of the other States would probably
be held the other way.

9 Miller ». Commonwealth, 27 Grat,
110; In re Oregon Bulletin Publishing,
&e. Co. 13 Bankr. Reg. 109 ; Douglass v.
Pacific Mail Steamship Co. 4 Cal. 304;
Northwestern Fertilizing Co. v. Hyde
Park, 3 Bis. 480.

10 Crim. Law, I. § 417 ; Louisville, &ec.
Railroad ». Commonwealth, 1 Bush, 250 ;
Douglass v. Pacific Mail Steamship Co.,
4 Cal. 304.

1 Pharmaceutical Society v. London,
&c. Supply Assoc. 5 Ap. Cas. 857, in
which the H. of L. held the word “ per-
son” in 81 & 82 Vict., ¢. 121, not to in-
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§ 218 INTERPRETATION. [BOOK m.

Continued — (Negro — Indian — Judge). — A negro,! Indian,?
or judge holding court,® may be comprehended under this word
“person.” Again,—

Masculine includes Feminine — (“His” — “Man" — “ Woman").
— A woman may be meant by the masculine pronoun * his.”” 4
And, in a statute not penal,’ probably also in a penal one, she
may be by the word “ man.”

“Bheep” — The word “ sheep ”” may include a ewe ® or a lamb.?
And —

“ Cattle"— may comprehend horses,® geldings,? asses,’® pigs,1!
and sheep.’® Moreover, —

§ 213. Bingular and Plural. — The singular number may be
comprehended in the plural. For example, —

“ Bank-notes," “Bills obligatory " — (Larceny).— A statute making
it felony to purloin from the post-office * bank-notes” is broken
by taking a single bank-note.’® And one punishing the larceny
of « bills obligatory ” is infringed when a single bill obligatory is
stolen.¥ So, —

“ Tippling-houses " — (Lord's Day). — Under a statute declaring
it an offence * to keep open tippling-houses on the Sabbath day,”
& person may incur the guilt by so keeping open one tippling-
house.’ But, —

“House,” * Dwelling-house.” — Between * house’ and ¢ dwell-
ing-house ™ there is a distinction which, though nice, is palpable
in the law.’® Therefore when the legislature had taken away
clergy from the felony of burning a dwelling-house, one con-

clude a corporation, sustaining the Court
of Appeal in 5 Q. B. D. 310, and overrul-
ing the Queen’s Bench division in 4 Q.
B. D. 313; Saint Leonards, Shoreditch,
v. Franklin, 8 C. P. D. 377; Common-
wealth v. Phenix Bank, 11 Met. 129,
149.

1 The State v. Peter, 8 Jones, N. C.
19; Hammond v. The State, 14 Md. 135.

3 United States v. Shaw-mux, 2 Saw.
364.
3 Bass v. Irvin, 49 Ga. 436.

¢ Rex v. Smith, Russ. & Ry. 267.

5 Smith v. Allen, 31 Ark. 268.

8 Reg. v. Barran, Jebb, 245; Reg. v.
Bannam, 1 Crawf. & Dix C. C. 147.

T Reg. v. Spicer, 1 Car. & K. 699; The
State v. Tootle, 2 Harring. Del. b41.
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® Rex v. Moyle, 2 East P. C. 1076.

% Rex ». Mott, 2 East P. C. 1075, 1
Leach, 4th ed. 73, note.

10 Rex ». Whitney, 1 Moody, 3.

Il Rex v. Chapple, Russ. & Ry. 77;
Decatur Bank v. St. Louis Bank, 21 Wal.
204.

12 United States v. Mattock, 2 Saw. 148.
See post, § 245-248.

18 Rex v. Hassel, 1 Leach, 4th ed. 1,2
East P. C. 698.

i4 Commonwealth v. Messinger, 1 Binn.
278.

15 Hall v. The State, 3 Kelly, 18. So,
in another sort of case, under a grant to
“orphans” a single orphan will take.
Averit v. Alleam, 23 Ga. 382,

16 Post, §§ 277, 289,
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E3la EXCUSE AND JUSTIFICATION. 8

Iﬁugimlf Van Butchell, 3 Car, & P. 629, Buot se¢ Reg. ». Whitehead,

4 Com. Th A Masa. 14: Rles e Mo.
Iﬂ1utl£r MeWha, 10 l'H-l'ﬂ!l.!Ih E%Rﬁ.lﬁw ﬁl !““
He; Rex v. Willinm=on, 3 Car. ;I P h ma !

R T Ak R R L Whitchead. 3 Car, & 8ls ﬁ
3. Lous, 4 Car. & 1. 440, '

§ Dickens p. State, 30 Ga. 381
8 Hull v. State, 3 Ga. 208,

Bec. 31. An act which would otherwise be a crime may
be excused, {f it was done only to avoid consequences which
could not otherwise be avoided, and which, if they had fol-
loweed, would have inflicted on the aclor, or upon others whom
he was bound to proteet, inevitable or irreparable evil, and {f
no maore was done than was reasonably necessary Sfor the pur-
pose, and the evil inflicted was not disproportionate to the evil
tntended to be avoided,

§ 31 a. Right of self-defense.—The right of self-
defense is founded on the law of nature, and is not super-
seded by the laws of soclety.! It is a right which every
one brings into society, and retains in society, except so
far as the laws of society have curtailed it.? Every man
hias a right to defend himself against an attack, threaten-
ing him with death or serious bodily harin;? and his inno-
cence will be presumed until his guilt is established be=-
yond a reasonable doubt.® The right is based on necessity ;5
and arises where one manifestly intends and endeavors
by violence or surprise to commit & known felony on the
person, habitation, or property of another.® Itls a defense
against a present unlawful attack;" as where an assault
is made with a deadly weapon;® or whers one ia assaulted
in Lis habitation,? or where a forcible felony is attempt-
ed.’® It extends to the defemse of the habitation when
an assanlt is actually made,!! and to the protection of
property before taken, but not to its recovery after it is
taken;'? unless it can be retaken withont undue vio
lence;'® so a party may defend his use to a well. Ita
rules extend to the relations of parent and child, husband



] EXCUSE AND JUSTIFICATION, §31b

and wife, master aud servant, and brother and sister; 15
6o & son may forcibly repel an attack on his parent, but
if the parent be the assailant, lie cannot lawfully aid him.18
The law of self-dcfense does not require one, whose life
Las been threatened, to seek the protection of the law;17
nor is Lie obliged first to call on the authorities.® The
omission to seek protection from the authoritios doos not
deprive him of the protection of the law, or of his right of
self-defense,l?

1 Isanc v. Btate, 25 Tex. IT4: T. 8. v, § Bawy. 620;
Long v. Btate, 52 Miss, 3. Bee Com - N .
L atcsss i, 2 Groy v, bs. 79 ?hu i78; U. 8,
2 Gray v. Combs, 7 J.J. Mar. 478: Horr, & T. B67.
3 Sllvusv. Btate, 22 Ollo Bt. 60; Drake v, State, 5 Tex. Ct. App. 661

4 Eilvnar. Siate, 22 Ohlo 8t. 70; Weaver . State, 1 Ohlo 5t. 884;
Drake r. Siate, & Tex. Ct. App. 6il.

§ IPcopler. Pool, 27 Cal, 572,

¢ Com. r. Riley, Thach. C. O. £51: Stata p. Thompson, 9 Towa, 188:
T. 8.2 Wil r'l'..: Waah. O, . 5151 Btato ¢. Stoffer, 15 Olile Bt. llﬂ
Fatten r. I':g[- . 14 Mich. 314; Con. p. Belfrldge, Horr. & T. 1; Btate
t. Kennedy, 20 Iowa, 8% Com. v. R’l’lrﬁ & Stewart, Thach, C. C. 471;
Bohanoon ». Comi. 8 Rush, 441; Carroll v. Btate, 23 Ala. ¥3; Pond v,
i e e e R IR G A

2: Dr v 3 Te . - , . ;
art v, State, | Ohio St. 66; Iinchelifels Case, 1 Lewin, 161, '
Fllkens o. Btate, 62 N, Y. 101.

B8 Btatov. Thowpson, § Towa, 188; Btate ». Kennody, 7 Nev. 374
9 Pond v. People, 8 Mich. 150,

10 Tond v. People, 8 Mich. 150; Carroll v. Btate, 23 Ala. 75,

11 Rexv. Scully, 1 Car. & P. 319.

12 Bee 1 Whart. C. L. 8th od. § 102,

13 Btate e. Elliot, 11 N, H. 540.

14 Roach v. People, 77 IlL 25,

15 Armistend v. Btate, 18 Ga. T04; Ollyer Etami 17 Ala. 587; Tond
v. People. s le;h.'lﬂ; Cheek v, E-ﬁiﬂ. 45 Ind. 4i2; Waybright v. State,
56 Ind. 17!; Btaten p. Btate, 30 Miss, 619; Sharp v. State, 19 Ohlo, 357;
Conpaughty v. State, 1 Wis, 165,

16 Waddell v, State, 1 Tex. Ct. App. T20.

17 Evers v, 'eople, 3 Hun, 716
MR ACIR DTN T v AL R B

19 Evers ¢. Peopls, 3 Hun, 716

§ 31 b. The danger.—The right of self-defense is not
limited to the actual danger threatened.! The danger of

death or great bodily harm must either be real, or be Lons
DESTY'S CRIM. LaoW.—8.
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OH. Iv.] OONSTROUCIION OF STATE CONSTITUTIONS. i}

Comstritetion to be Tmform.

A oardinal rule fn dealing with written instrumentz is that
they are to receive an unvarying interpretation, and that their
construction is to be uniform. A eonstitution is not to
be made to mean ons thing at one time, and another at eome subse-
guent time when the circumstances may have so changed ns
perhaps to make a different rule in the cnse soem desirable. A
prineipal shara of the benefit expected from written constitutions
wonld be lost if the rules they established were so flexible as to
bend to circumstances or be maodified by pablie opipion. It is
with special reference to the varying moods of publie opinion, and
with a view to putting the fondamentals of government beyond
their control, that theso instruments are framed ; and there ean
ba no such steady and imperceptible change in their roles as in-
heres in the princdples of the common law. Thoss benefloent
maxims of the common law which guard person and property
have grown and expanded until they mean 'ﬂulljr more to us than
they did to our ancestors, and are more minute, particular, and
pervading in their protections ; and we may confidently look for-
ward in the fatars to still further modifications in the direction of
improvement. Publio sentiment and action effect such changes,
and tha courts recognize them ; but a court or legislature which
ghould allow a change in public sentiment to infloence it in
giving to & written constitution n copstruction nob warranted by
the intention of its founders, wonld be justly chargeable with
reckless disregard of official oath and public duty; and if its
course could become a precedent, these instruments would
be of *little avail. The violence of public passion i [* 55]
quite ns likely to be in the divection of oppression asin
any other ; and the necessity for bills of richts in onr fundamen-
tal laws lies mainly in the danger that the legislainre will be
influenced, by temporary excitements and passions among the
people; to adopt oppressive enactments. YWhat a court is to do,
thereflore, is fo declare the law ap written, leaving ¢ to the peaple
themselves to make such changes ns new circumstances may
require! The meaning of the constitution is fixed when it is

! Paopla v Moevell, 21 Wend. 063; Tayler 42 K. Y. 258; Black v Jacchbe, 8
Fowell ». Feople, T K. ¥. 3; Hyatt o W. Va 012, 050



68 CONSTTITUTIONAL LIMITATIONE. [om 1v.

adopted, and it is mot different at any subsequent time when a
court has occasion to pass upon ikt

The Intent to Govern.

The ohjeet of construstion, as applied to & written constitufion,
in to give effect to the fntent of the people in adopting i In the
gase of all written laws, it is the intent of the law-giver that ia
to be enforoed. But this intent is to be found in the instrument
itself. [Itis to be presumed that langoame hos been employed with
pufficient precision to convey i, and unless examination demon-
strates that the presumption does not hold good in the particular
eags, nothing will remain except to enforee it “ Where & law is
plain and unambiguous, whether it be expressed in general or
limited terms, the legislature should be intended to mean what
they have plainly expressed, and consequently no room is left for
eonstruction.™® Peesibla or even probable meaninge, when one

1 Conphd, 1., in People = Blodguett, 13
Mich. 1, 138 ; Boott w. Sandfard, 18 How.
3.

* United States o Fisher, 9 Cranch,
‘B Dedley v Mattingler, 14 B hlons.
B9; Seurgis v Crowninshéeld, 4 YWheat.
155 Soliooper Faulies Cargo v Tniteld
Blatis, 7 Crunch, 52 Ogden ». Strong, 2
Pulne, O. C. (34 ; Unitad Ststes 0. Rags-
dale, 1 Hesmp, 407§ Southwark Bask =
Commonrreslth, 20 "onn. St 446 | Ingalls
i Cale, 47 Ble E30; MeClmbey v Crom-
well, 11 K. Y- 5i€; Furmmn o New Tock;
G Bandi. 16; Hewell v. Foople, T M. Y. 0}
Poople v. N. Y. Central R R Co, M N, T.
di5 ; Bidwall & Whittaker, 1 Rlich. 4683
Alexander 5 Wortkington, & Md. 471
Cantwall & Owens, 18 M, Z16; Cose i
Widrldze, £ Tnd. §1; Bpeticesr = Sials,
6 Tod 41 Plowan o Flint, 10 Plek, 601 ;
Heirs of Ludlow v Jobraon, 3 Ohio, 833;
THstzizt m, Drubuigme, T Jou,
852 Paribees o Tobe, 13 Cal 178 Ese-
kiel v Tizen, & Gea. 1468; fare Nurphy,
on WoJ 18 Attormeyp-General v Tegrait
and Eriz P. B Co., 2 Bleh. 185 Smith
. Thumhy, 58 M. 244; Bate v Blus-
idal, 4 Hoe. 241 ; Binbe ». Dhoron, 6 Rer. 329
Hyatt o Tayler, 42 W T. 288 Johnaon
# Hulgon B B Co, 49 W F. 486
Bagrdstewn v Vinginda, 76 IL M; Bt

Lemis, &2 B R. O v Clark, 65 Bo 3143
Mendt =, & R R Co, 31
Wis. 1 Slncke s Jocols, & W, Ta. 61%;
Hiwlscker o, Hawbesher, 48 pd 6id
The remarks of Mr. Justics Srewen in
People 5. Purdy, 8 Hilll, 85, nre very forc-
Wle i shewing the impalicy and denges
of looking beyond the instromesi iEslf
be ascerinln it maaning, when the terme
wmployed are positive snd free Gem all
nmbdzaity. * It Is sadd that the Consli-
tufion dods ot axland 1o pulds corpore-
Houe, anl therdfore a majerily vole wid
puflicient. 1 do nod e rend the Conslabs-
ton. The hogemge of the eleuse Is:
“The nasent of twethinds of the mem-
hira ehscted oo cach brasel of the legis-
Infure shnll ba rapeiie to eoery bill erei-
ing. m“[:tur altecing, ar renewing any
bl:llﬂf o OF CaFpaEmbe. Theae wonls
muphu:liuﬂ-ﬂrﬂpmudm_m;
which could have been melegtwl for tha
oemmsion from our recabalary, and thers
s med a wyilable in e whole instromimk
pendling o tha elightest degrec fo lmit of
;rnﬂ#'lil-tﬂhﬂﬂﬂrufthliw_

ghall nat #xtend alfie 1o sl eorporations,
whether publis or private, it may thes, L
ek, b gt dowm ms an estaliGhed fact

that the English langosge 1 too poor G
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Based partly on State legislative re-
ports criticizing prior approaches as inef-
ficient, in the early 1820s public pro-
grams shifted to more organized, institu-
tional care for indigent and handicapped
people.’* Although some facilities pro-
vided care for people with particular
types of handicaps,’* the typical ap-
proach that emerged was to confine
handicapped people in almshouses or
poorhouses, along with juvenile delin-
quents, prostitutes, elderly people, and
poor people.’* Most of these facilities
were merely custodial, and many were
unsanitary and overcrowded.'”

Concern over the inadequacies of the
local almshouse system prompted re-
formers like Dorothea Dix to push for
State supervision of institutional facili-
ties and for more specialized care.’® As a
result, in the 1850s, State facilities for
various groups of handicapped people
proliferated amid high hopes that train-
ing and education would allow people to
leave the institutions and live in their
own communities.’® Although these pro-
grams apparently achieved some success,
they were largely replaced between 1870

1« Ibid., p. 19.

15 In 1773 the Eastern State Hospital at Wil-
liamsburg, Virginia, was founded especially to
treat mental illness. The Massachusetts Asylum
for the Blind (later the Perkins Institute) opened
in 1832. The first American Asylum for the Deaf
was started in Hartford, Connecticut, in 1817.
The first private school in America for educating
severely mentally retarded children was created
in 1848, Ibid., pp. 20-28.

1 Ten Broek and Matson, “The Disabled and
The Law of Welfare,” p. 811; “Disabled Ameri-
cans: A History,” p. 20. Some States already had
almshouses, but a dramatic increase in their
numbers occurred in the 1820s and 1830s. “Dis-
abled Americans: A History,” pp. 5, 19-20.

17 Bowe statement, Consultation, p. 9; “Disabled
Americans: A History,” p. 20.

and 1890 by facilities operating on a new
model focused on protecting handicapped
people from society. This philosophy em-
phasized “benevolent shelter” and re-
sulted in large institutions housing great
numbers of disabled people far from
population centers. These programs gen-
erally provided no training that might
enable handicapped residents to return
to their communities. Some residents
were taught skills such as farming, but
only to help defray institutional costs.?
Ironically, the protective isolation
model, premised upon a belief that hand-
icapped persons needed to be protected
from the hardships incident to normal
society, was replaced in the late 1800s
and early 1900s by a growing sentiment
that society needed protection from
handicapped people.2* The Social Dar-
winism of the late 19th century spawned
a eugenics movement, which peaked in
the United States in the 1920s. This
movement was based on the notion that
mental and physical disabilities were the
underlying source of nearly all social
problems and were occurring with ever-
18 “Digabled Americans: A History,” p. 20. Dix
also labored unsuccessfully for a Federal act
establishing land grants for asylums to provide
care for handicapped people, at a time when the
Federal Government was providing many thou-
sands of acres of Federal land to States for
various public purposes. When Congress finally
passed such a measure in 1854, President Frank-
lin Pierce vetoed it on constitutional grounds as
an attempt to make “the Federal Government
the great almoner of public charity throughout
the United States.” Ibid., pp. 21-22; Burton,
“Federal Government Assistance for Disabled
Persons,” p. B-4.
»  Wolfensberger, “The Origin and Nature of
Our Institutional Models,” pp. 89-92.

20 Thid., pp. 94-100.
2t Ibid., pp. 100-105.

19



increasing frequency due to reproduction
by unfit persons.2?2 Some observers saw
the spreading of handicapping conditions
through heredity as the single most
serious problem facing America.>® Hand-
icapped individuals were frequently re-
ferred to as “mere animals,” “sub-hu-
man creatures,” and “waste products”
who were draining the economy and
producing only “pauperism, degeneracy,
and crime.”%

To isolate handicapped people,* some
professionals advocated institutionaliza-
tion for even minor disabling conditions.
The costs of maintaining the institutions,
however, soon became burdensome for
many communities. Reducing per capita
costs allowed institutions to admit more
people on a given budget.2¢ These econo-
mies of scale fostered large, understaffed
institutions often providing minimal cus-
todial services to residents.?”

22 See Robert L. Burgdorf, Jr., and Marcia
Pearce Burgdorf, “The Wicked Witch Is Almost
Dead: Buck v. Bell and the Sterilization of
Handicapped Persons,” Temp L. Q., vol. 50, no. 4
(November 1977), pp. 997-1000 and authorities
cited therein (hereafter cited as “Wicked Witch:
Sterilization of Handicapped Persons™).

13 Wolfensberger, “The Origin and Nature of
Our Institutional Models,” pp. 102-05; “Wicked
Witch: Sterilization of Handicapped Persons,” p.
998, An article calling for a sterilization statute
in Kentucky, for example, issued the following
warning:

Since time immemorial, the criminal and de-
fective have been the “cancer of society.”
Strong, intelligent, useful families are be-
coming smaller and smaller; while irrespon-
sible, diseased, defective families are becom-
ing larger. The result can only be race
degeneration. To prevent this race suicide we
must prevent the socially inadequate per-
sons from propagating their kind, i.e., the
feebleminded, epileptic, insane, criminal,
diseased, and others.

Note, “A Sterilization Statute for Kentucky,” Ky.
L.J., vol. 23 (1934), p. 168.

20

By the end of the 1920s, scientists had
discredited many of the underpinnings of
eugenics, and the belief that handi-
capped people were a social menace
waned. Experts challenged the eugeni-
cists’ overemphasis on heredity as the
cause of disabilities and refuted theories
that the human race was deteriorating
genetically.?® This undercut the primary

‘rationale for segregating handicapped

people from the rest of society, but the
large State residential institutions had
established a momentum of their own.?®
Institutionalization had become Ameri-
can society’s automatic response to the
question of how to deal with the handi-
capped population:

fWlhether young or old; whether
borderline or profoundly retarded;
whether physically handicapped or
physically sound; whether deaf or

M Wolfensberger, “The Origin and Nature of
Our Institutional Models,” pp. 102, 106-07.

35 Eugenicists advocated several strategies for
dealing with the propogation of handicapped
people. These included prohibitions on marriage
and sexual intercourse, compulsory sterilization,
segregation from the community and from the
opposite sex, and euthanasia. “Wicked Witch:
Sterilization of Handicapped Persons,” pp. 998~
99, Some of these measures were difficult to
enact or enforce or were struck down by the
courts as unconstitutional. Ibid., pp. 1000-01.

% Wolfensberger, “The Origin and Nature of
Our Institutional Models,” p. 118.

7 Some institutions actually competed to see
which could reduce costs the most, with little
concern for the welfare of residents or the quality
of their environment. Ibid., p. 122. “Farm colo-
nies” exploiting the labor of mentally retarded
residents became common, Ibid., pp. 119-22.

2 “Wicked Witch: Sterilization of Handicapped
Persons,” pp. 1007-08, and the authorities cited
therein.

2% Wolfensberger, “The Origin and Nature of
Our Institutional Models,” pp. 129-31.
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