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STATEMENT OF THE ISSUES 

1. Whether the provisions of Article 26 of the Declaration of Rights in 

the Massachusetts Constitution provide a greater degree of protection 

to the Inhabitants of the Commonwealth than do the provisions of the 

Eighth Amendment to the Constitution of the United States? 

2. Whether the total forfeiture of the Appellant’s Retirement Allowance 

and attendant loss of familial health benefits meets the standard to be 

applied under Article 26 of the Declaration of Rights?  

3. What is the appropriate disposition of Gregory Raftery’s claim? 

 
STATEMENT OF THE CASE 

 
Prior Proceeding 

This case is before the Court based on an order of the Single Justice 

reserving decision on a petition for review in the nature of certiorari and referring 

the matter to the full Court because it raises significant constitutional issues.  Add. 

54-55.  The petition before the Single Justice sought review of the April 16, 2024 

Rulings of Law, Decision and Order made by a Justice of the Dedham District 

Court.  Add. 26-51.  There Justice Byrne concluded that the mandated pension 

forfeiture provision of G.L. c. 32, §15 did not constitute an excessive fine 

precluded by the 8th Amendment to the United States Constitution or Article 26 of 

the Declaration of Rights of the Massachusetts Constitution, does not constitute a 
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violation of the ‘cruel and unusual’ provision and that the cruel and unusual 

provisions of Article 26 do not apply to the forfeiture of retirement allowance 

benefits and health insurance as provided by G.L. c. 32, §15(4).  Add. 57.  The 

parties argued the matter in the District Court on December 1, 2023 and had 

previously submitted memoranda of law and an Agreed Upon Administrative 

Record.1   

 The matter had been brought before the District Court by the Appellant, 

Gregory Raftery, who filed a Complaint/Petition to Review pursuant to G.L. c. 32, 

§16(3).  It sought to reverse a decision by the State Board of Retirement imposing 

a mandatory forfeiture of his pension under G.L. c. 32, §15(4).  

 The State Board of Retirement’s decision which effectuated the forfeiture 

was in turn based on the Recommended Findings and Decision of its Hearing 

Officer.  (Add. 2).  There the Hearing Officer noted that the constitutional 

challenges mounted by the Appellant were not within the authority of the Board to 

address.  (App. 238).  The procedural background for her decision was provided by 

the Appellant’s guilty plea on September 12, 2018 (App. 254-275) and subsequent 

 
1 Neither the argument nor the memoranda contained any reference to 
Commonwealth v. Mattis, 493 Mass. 216 (2024) which was then pending before 
this Court.  Justice Byrne’s decision following issuance of this Court’s January 11 
opinion contains no reference to it.   
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“final conviction” of Embezzlement from an Agency Receiving Federal Funds.  

App. 104.   

The Preceding Pension Forfeiture Provision 

The provisions of G.L. c. 32, §15(4) were added in 1987 by Chapter 697.   

This Court first dealt with its application ten years later in Gaffney v. Contributory 

Retirement Appeal Bd. 423 Mass. 1 (1996).2  The first occasion in which this Court 

determined that the application of that statute was unconstitutional came twenty 

years later in Public Employee Retirement Administration Commission v. 

Bettencourt, 474 Mass. 60 (2016).  There the forfeiture was challenged only on the 

grounds that it violated the Eighth Amendment to the United States Constitution.  

During the twenty year interval between the two decisions, the Court also rejected 

two other challenges to the statute, both of which were based on the Eighth 

Amendment.3  The opinion issued in the Bettencourt matter relied heavily on the 

 
2No excessive fine claim was presented in Gaffney and the Court decided that the 
implementation of the law did not violate the ex post facto provisions of the federal 
or state constitutions. 
 
3 In the years intervening between those decisions, this Court also rejected two  
Eighth Amendment excessive fine arguments in MacLean v. State Board of 
Retirement, 432 Mass. 339 (2000).  The Court observed that the “economic 
advantage Senator MacLean gained in violation of G.L. c. 268A, §7 amounted to 
$512,000” and the “value of the forfeiture ($625,000) is roughly equivalent to the 
improper gains involved …”  432 Mass. at 348.  An Eighth Amendment excessive 
fine claims was also rejected in Maher v. Retirement Board of Quincy, 452 Mass. 
517 (2008).  The District Court judge who heard the case found that the total 
amount that Maher forfeited pursuant to G.L. c. 32, §15(4) approximate $576,000.  
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reasoning and decision of the United States Supreme Court in United States v. 

Bajakajian, 524 U.S. 321 (1998).  The majority opinion in that case affirmed the 

decision by the Court of Appeals for the Ninth Circuit, which, in turn, had affirmed 

the forfeiture of $15,000 ordered by the District Court in the face of the 

Government’s argument that the total amount of unreported cash being flown out 

of the United States was required to be forfeited based on the mandatory provisions 

of a federal law.  The majority opinion in Bajakajian, like that in Bettencourt, was 

based on the court’s application of the excessive fines provision in the Eighth 

Amendment.  Until the day the majority opinion was issued in Bajakajian, the 

Supreme Court had “not articulated a standard for determining whether a punitive 

forfeiture is constitutionally excessive”.  The standard it then adopted was that “a 

punitive forfeiture violates the Excessive Crimes Clause if it is grossly 

disproportional to the gravity of the offense.”   Bajakajian, 524 U.S. at 334.  The 

majority went on to observe that neither the text of the Excessive Fines Clause nor 

its history answered the question of just how proportional to a criminal offense a 

forfeiture must be, in part because it “was little discussed in the First Congress and 

the debates over the ratification of the Bill of Rights … (and) taken verbatim from 

 
Id. at 523.  That was counterbalanced by the fact that Maher pleaded guilty to three 
crimes, with maximum sentences totaling seventeen and a half years and that he 
stood to gain $125,000.  Id. at 525.  
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the English Bill of Rights of 1689.”  Id. at 335.  (The same is true of the excessive 

fines clause in Article 26 of the Declaration of Rights).    To establish the standard, 

the Court looked to its cases interpreting the Cruel and Unusual Punishments 

Clause of the Eighth Amendment (a clause which departs from the “cruel or 

unusual punishments clause in Article 26”) and adopted the standard of “gross 

disproportionality” articulated in those federal cases.  Id. at 336. 

 
STATEMENT OF FACTS 
 

Mr. Raftery’s final conviction occurred when he was sentenced by United 

States District Court Judge William G. Young to a term of three months 

imprisonment followed by one year of supervised release.  He was assessed a 

criminal monetary assessment of $100 and ordered to pay restitution of the 

payments he received for overtime not performed.  He was not fined, and no 

forfeiture was ordered, but he was ordered to make restitution of the full amount of 

the embezzled funds.  (App. 106, 107).  Raftery met the terms of his sentence by 

serving the term of imprisonment and paying the assessment and order of 

restitution.  The restitution was made with the garnishment of his Massachusetts 

Deferred Compensation SMART 457 Plan.   

 Mr. Raftery retired from the State Police Department on March 22, 2018.  At 

that time, he had 21 years, 9 months and 25 days of creditable service.  App. 230.  

His service roughly coincided with the implementation of an overtime program 
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referred to  as the A-I-R-E, Accident and Injury Reduction Effort that was designed 

by Michael Mucci, The executive officer of Troop E.  App. 437-438.  From the 

year 2000 until the date of his retirement, Raftery was assigned to duty in Troop E 

and performed AIRE overtime shifts.  Forty-six members of the state police were 

sanctioned for their role with respect to the performance of AIRE shifts in what the 

news outlets dubbed “Troopergate”.  App. 401-402.  Five troopers, including 

Raftery, were prosecuted by the United States for embezzlement and three 

lieutenants were prosecuted by the Commonwealth.  Those five individuals were 

subject to the application of the forfeiture provisions in G.L. c. 32, §15(4).  The 

remaining thirty-eight were administratively sanctioned.  Thus the total forfeiture 

worked by the automatic application of that statute does not apply to any of them.   

 At the time of his retirement, Raftery’s annual retirement allowance (with an 

adjustment having been made because of his election of Option C to provide 

similar benefits to his wife) was $72,205.  Monthly payments were in the amount 

of $6,017.  Those payments stopped after payment for the month of March, 2019.  

Over the past four and a half years, $324,918 has been withheld by the Defendant 

State Retirement Board. 

 The State Actuary for the Public Employees Retirement Administration 

Commission determined that the then-present value of Raftery’s future benefits 

was $1,025,000.00, exclusive of health insurance, and the District Court 
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recognized the value of the health insurance benefits as “significant”.   Add. 32.  

That determination has not been updated. 

 Mr. Raftery’s offense conduct involved the collection of overtime payments 

for 729 hours of work he never performed, for which he received $51,337.50 in 

payments.  Add. 9. In doing so, he submitted copies of citations that were never 

issued to drivers and never provided to the court officers, the state police or the 

registry of motor vehicles.  Add.  9.   

 
SUMMARY OF THE ARGUMENT 
 
 The Eighth Amendment was adopted by the First Congress in September 

1789 and literally adopted its language from the English Bill of Rights of 1689.  

That occurred after the Revolutionary War.  In contrast, Article 26 was drafted and 

approved in 1780 when the Revolutionary War was ongoing.  It was one part of 

what was cast as a social contract between the Commonwealth and its Inhabitants.  

Far from a social contract with the People of Massachusetts, the Bill of Rights was 

a political afterthought.   

 The sanctions imposed as a result of Mr. Raftery’s conviction are 

disproportionate to the offense conduct.  They were applied by the Appellee 

automatically pursuant to a statute which applies to a singular but large category of 

people – members of the retirement systems of the Commonwealth, and its 
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political subdivisions and other enumerated authorities and public bodies.  That 

statute applies to convictions for all crimes  that are factually or legally connected 

to the member’s position.  Thus forfeiture is particularly harsh because it is total in 

nature and lasts throughout the lifetimes of the people on which it is imposed and it 

is compounded by the fact that public employment in Massachusetts is not 

creditable for social security purposes.  Those distinctive features fall within the 

range of rights protected by Article 26.   

 This Court should develop a standard for the matters implicating the 

provisions of Article 26 that accounts for each of its subjects and exercise its 

prerogative to redress the unusual, cruel and excessive provisions G.L. c. 32, 

§15(4).  

ARGUMENT 
 

The Text, History And Purpose Of Article 26 Require It To Be Afforded 
Greater Protection Than That Provided By The Eighth Amendment4 
 
The words “cruel” and “unusual” are both adjectives.  They both modify the 

noun “punishment” in Article 26.  All of those words were defined in 1780 as they 

might be understood today.  “Cruel” was defined as “pleased with hurting others, 

 
4 The standard of review in certiorari matters is case specific.  Denovo review 
based on an error of law is the standard to be applied in this case.  Abner A. v. 
Massachusetts Interscholastic Athletic Association, 493 Mass. 538, 546 (2022). 
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inhuman, void of pity, want compassion, savage, barbarous, unrelenting.”  A 

Dictionary of the English Language by Samuel Johnson, 1773.5   The word 

“sanguinary” which appeared in the 18th century constitutions of Maryland and 

South Carolina, is also an adjective.  It was defined as “cruel; bloody; murtherous.”  

Id.  It is drawn from the Latin word pertaining to blood.  John Adams’ draft 

contained no such descriptor.  It was worded in a manner similar to, but different 

than the provisions of North Carolina and Virginia.  

“Unusual” was defined as “not common; not frequent, rare.” Id.  

“Punishment” was defined as “any infliction of pain imposed in vengeance of a 

crime.”  Id.   

The Massachusetts provision drafted by Adams, reported by the 

Massachusetts Constitutional Convention of 1779 – 1780, and approved by vote of 

the colony’s towns, clearly differs not only from that of the Eighth Amendment but 

also from related provisions adopted by the colonies during the Revolutionary War 

period.  Its text provides: 

No magistrate or court of law, shall demand excessive 
bail or sureties, impose excessive fines, or inflict cruel or 
unusual punishment. 
 

 
5 Accessed October 2, 2024.  https://johnsondictionaryonline.com/1773  
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What it proscribed was set out in three clauses, separated from one another by 

commas and connected by the word “or”.6  The plain language of the provision 

indicates that an action by a magistrate or a court of law that violates any one of 

those three clauses is unconstitutional.  The third clause uses the word “or” not 

once, but twice.  Thus the infliction of a punishment that is either cruel or unusual 

is also unconstitutional.  An action may violate more than one of the three clauses, 

but it need not violate all three.  Raftery contends that a total forfeiture of his 

retirement allowance is an excessive fine within the meaning of the second of the 

three clauses, and its infliction is both a cruel and an unusual punishment as 

proscribed by the third clause.  There is nothing in the text of Article 26 that 

suggests otherwise. 

Article 26 was not written on a blank slate.  It has a history linked to the 

Declaration of Independence and the Revolutionary War.  Massachusetts was the 

last of the twelve original colonies which adopted a constitution prior to the 

Constitution of the United States.7  Eight of those colonies adopted Constitutions 

in 1776 and three of those eight contained a Declaration of Rights, labelled as 

 
6 The addition of the introductory phrase “No magistrate or court of law” is a likely 
consequence of the fact that John Adams had served on the General Court as a 
representative of the Town of Braintree while also arguing cases to the magistrates 
in the General Court.  
7 Connecticut did not adopt such a constitution.  
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such.8  Two of those three contained provisions addressing fines and punishment.  

Article XIV of the Maryland Constitution provided:   

XIV. That sanguinary laws ought to be avoided, as far as is Consistent with 
the safety of the State: and no law, to inflict cruel and unusual pains 
and penalties, ought to be made in any case, or at any time hereafter. 

 
And Article X of the North Carolina Constitution provided:   

X.   That excessive bail should not be required, nor excessive fines 
imposed, nor cruel or unusual punishments inflicted. 

 
South Carolina adopted two constitutions, one in 1776 and the other in 1778.  The 

latter contained a provision addressing sanguinary laws, echoing Article XIV of 

Maryland’s Constitution.  It reads:   

XL.  That the penal laws, as heretofore used, shall be reformed, and 
punishments made in some cases less sanguinary, and in general more 
proportionate to the crime.   

 
Article 26 differs from each of the related provisions in the Constitutions of 

Virginia, Maryland and South Carolina.  Unlike each of them, it proscribes actions, 

 
8 Declarations of Rights, as opposed to Bills of Rights, were in keeping with the 
Declaration of Independence and – stylistically at least – at variance with the 
English Bill of Rights.   The Constitution adopted by Virginia in 1776 was 
labelled “Bill of Rights” but it opened with phrase “A declaration of rights made 
by the good people of Virginia.”  Section 9 of that document reads: 

 
Sec. 9. That excessive bail ought not to be required, nor 
excessive fines imposed, nor cruel and unusual 
punishments inflicted. 
 

It was consistent with what became the text of the Eighth Amendment. 
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using the phrase “shall not” rather than suggests, as do the phrases “ought to be”, 

“ought not” and “should not”.  Its final clause dealing with punishments applies 

not just to “sanguinary” laws but any cruel or unusual punishment, whether 

imposed by a law or court order, thus departing from the constitutions of Maryland 

and South Carolina.  The final clause of Article 26 departs from its Virginia 

counterpart because it is triggered by either a cruel or an unusual punishment.  That 

distinction, however, is consistent with Article X of its North Carolina counterpart.   

 There is a history connecting John Adams to the North Carolina 

Constitution.  John Adams’ Thoughts on Government helped fuel the rash of 

constitutional provisions adopted in 1776.  Prior to publication, those thoughts 

were set forth in six handwritten letters, the first two of which were written during 

the week prior to March 27, 1776 and addressed to William Hooper and John Penn, 

each of whom was then a delegate to the Constitutional Congress representing 

North Carolina.  David McCullough’s John Adams9  recounts “before returning 

home to help with a new constitution for North Carolina, (Hooper) had asked 

Adams for a ‘sketch’ of his views.”   

 Hooper was characterized as a “friend” of Adams in Akhi Reed Amar’s The 

Words That Made The US, America’s Constitutional Conversation 1760-1840, p. 

 
9 David McCullough, John Adams, p. 101 (Simon and Schuster Paperbacks, 2001) 
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407 (Basic Books, 2021).  He was born in Boston, attended Harvard College 

shortly after Adams.  Following graduation “in 1761 he read law under the aegis of 

the fiery colonial rights-exhorting James Otis.”10  Otis famously exhorted for 

colonial rights in February 1761 in his argument on the Writs of Assistance.  

Fifteen years later, as the nation’s Declaration of Independence was being 

composed, John Adams described that argument as the commencement of the 

controversy between Great Britain Britian and America.  Charles Francis Adams, 

Familiar Letters of John Adams and His Wife, p. 191 (The Riverside Press, 

1876.)11 

The spate of state constitutions adopted in 1776 was driven by a resolution 

adopted by the Continental Congress in May of that year.  The resolution was 

proposed by John Adams on May 6, adopted on May 10, and the preamble drafted 

by Adams (as one of a committee of three) was agreed to on May 15.  It was the 

subject of a letter to Abigail Adams on May 17.  Its purpose was to recommend to 

the respective assemblies and conventions of the united colonies that they adopt 

 
10 Descendants of the Signers of the Declaration of Independence, 
https/www.dsdi1776.com/signer/williamhooper (last visited on October 14, 2024).  
 
11 The letter from John Adams to Abigail Adams is dated July 3, 1776.  The 
paragraph which precedes the reference to argument concerning Writs of 
Assistance describes a Resolution passed the day before and promises a 
Declaration within a few days setting forth the causes which have impelled the 
revolution.  
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governments that would best conduce to the safety and happiness of their 

constituents in particular.12  Familiar Letters of John Adams and His Wife, p. 173 

(The Riverside Press, 1876.)13 

The Eighth Amendment adopted by Congress nine years later bore 

“Madison’s Hand”, not that of John Adams.14  Not surprisingly, it adopted the 

conjunctive “and” of Madison’s home state rather than “or” as in that of 

Massachusetts.   

 The decision below characterizes the third clause as the “cruel and unusual” 

provisions of Article 26.  As noted above, the words “cruel” and “unusual” are 

adjectives.  They modify the subject of the clause, the noun “punishment”.   

Standing by themselves, the modifiers lack meaning.  Based on its reading of the 

 
12 “Happiness” is a recurring word in the state constitutions which followed, 
appearing in seven of the ten which preceded the Massachusetts Constitution and is 
the last word in the Preamble to the Massachusetts Constitution, also a product of 
Adams’ authorship.  It is the object of the government established by the Frame of 
Government adopted in 1780 and the Declaration of Rights was intended as a 
bulwark to secure that objective. 
 
13 The letter from John Adams to Abigail Adams is dated July 3, 1776.  The 
paragraph which precedes the reference to argument concerning Writs of 
Assistance describes a Resolution passed the day before and promises a 
Declaration within a few days setting forth the causes which have impelled the 
revolution.  
 
14   See the discussion of James Madison’s quest to establish a national government 
with Virginia at its helm.  See Mary Sarah Bilder, Madison’s Hand, Revising the 
Constitutional Convention, pp. 7-8 (Harvard University Press, 2015).   
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terms, the Court found that those provisions simply do not apply to the punishment 

inflicted on Mr. Raftery. 

 Elsewhere in the decision, the District Court concluded that because Article 

26 and the Eighth Amendment were adopted close in time and were intended to 

provide the same type of protection, the analysis was the same under either 

provision.  At any point in time, different sovereigns may differently address  

a problem they share.  Common purposes does not mean common solution.  

 The purpose of Article 26, like each of the provisions in the Declaration of 

Rights adopted in 1780 is set forth in the Preamble to the Constitution, which 

begins:15 

The end of the institution, maintenance, and 
administration of government, is to secure the existence 
of the body politic, to protect it, and to furnish the 
individuals who compose it with the power of enjoying in 
safety and tranquility their natural rights, and the 
blessings of life: and whenever these great objects are not 
obtained, the people have a right to alter the government, 
and to take measures necessary for their safety, prosperity 
and happiness. 
 

 
15 As adopted in 1780, the Constitution of the Commonwealth of Massachusetts 
consisted of that Preamble, which set forth the “Objects” or purposes of what 
followed; and then three “Parts” the first of which is the “Declaration of Rights of 
the Inhabitants of the Commonwealth.”  At the time it was adopted, “Preamble” 
was defined as “something previous, introduction, preface.”  
https://johnsonsdictionaryonline.com/ last accessed on October 18, 2024.  The use 
of preambles to set forth the purpose and reasons for what followed had a history 
in Great Britain (including the Bill of Rights of 1689) and the United States in its 
formative stages.   

20



 The first clause of Article I of the Declaration reinforced that statement of 

purpose.  It reads:  

All men are born free and equal, and have certain natural, 
essential, and unalienable rights; among which may be 
reckoned the right of enjoying and defending their lives 
and liberties; that of acquiring, possessing, and protecting 
property; in fine, that of seeking and obtaining their 
safety and happiness.  
 

The Declaration of Rights as a whole had the purpose of limiting the 

Commonwealth’s power, whether exercised by the Legislative, Executive or 

Judicial Department, to interfere with those natural rights.16  Article 26 cuts across 

each of those Departments, as indicated by the introductory phrase “No magistrate 

or court of law”.  

Importantly, the Declaration of Rights was the first order of business in 

Massachusetts.  Conversely the Bill of Rights adopted for the new United States 

was an afterthought.  Its adoption by the First Federal Congress in 1789 was 

preceded by a debate between the Federalists who fought against inclusion of a 

declaration or bill of rights and the Antifederalists, whose number included 

advocates for such a measure.  The failure to include such a declaration or bill 

“nearly proved fatal to the ratification of the Constitution” adopted in 1787.  

Creating the Bill of Rights, The Documentary Record from the First Federal 

 
16 See, Article 5 captioned “ACCOUNTABILITY OF ALL OFFICERS” whether 
legislative, executive or judicial. 
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Congress, ix-x, Helen E. Veit, Kenneth R. Bowling and Charlene Bangs Bickford 

eds.  (Johns Hopkins University Press 1991).   

 When ratification of the United States Constitution itself was debated in 

1786 in Massachusetts, its failure to contain a bill of rights was a prominent, oft-

repeated obstacle to approval.  See, Elliot’s Debates, The Debates in the Several 

State Conventions on the Adoption of the Federal Constitution, Volume II, pages 1-

183.  The Commonwealth’s approval was by a narrow margin (187 yeas to 168 

nays) and achieved only by “suggesting” amendments to the documents.  Those 

amendments were designed to protect individuals from the type of governmental 

excesses that gave birth to the Revolution.   

Because the Declaration of Rights in the Massachusetts Constitution was the 

first order of business in crafting the Massachusetts Constitution, and not a series 

of after-the-fact amendments such as the Bill of Rights, Article 26 should be read 

to provide greater protection to individuals than the Eighth Amendment. 

There were two reasons the 1778 attempt of the colonial leaders of 

Massachusetts failed to adopt a state constitution in accordance with the resolution 

adopted by the Constitutional Congress.   It was a product of the established 

colonial government rather than a convention constituted for that purpose; and it 

lacked a meaningful bill of rights.  Each of those reasons reflect the fact that the 

people of the colony were rebelling against the Crown’s impositions.  The 
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government to be created had to be one that protected the people’s unalienable 

rights from the impositions of those governing them.  As set forth in the Essex 

Result in 1778, 

 Over the class of unalienable rights the supreme power hath no 
control, and they ought to be clearly defined and ascertained in a 
BILL OF RIGHTS, previous to the ratification of any constitution.  
The bill of rights should also contain the equivalent every man 
receives, as a consideration for the rights he has surrendered.  This 
equivalent consists principally in the security of his person and 
property, and is also unassailable by the supreme power:  for if the 
equivalent is taken back, those natural rights which were parted with 
to purchase it, return to the original proprietor, as nothing is more true, 
than the Allegiance and protection are reciprocal. 

 
 The Declaration of Rights, and Frame of Government established in 1780 as 

the CONSTITUTION OF THE COMMONWEALTH OF MASSACHUSETTS 

suffered from neither of the infirmities that prevented adoption of the 

Commonwealth’s proposed constitution in 1778.  The same cannot be said of the 

United States Constitution which lacked a Bill of Rights – a fact that imperiled its 

ratification.  That Declaration protected the unalienable rights of the Inhabitants of 

the Commonwealth against impositions by the government of the Commonwealth.  

It was a limitation on the powers of the Commonwealth, not an authorization to act 

in any manner.  Likewise the federal Bill of Rights limits the power of the United 

States, and bestows no authority upon it. 
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The Commonwealth’s departure from the English Bill of Rights is 

noteworthy.  The first prefatory paragraph in the Declaration of Independence ends 

“a decent respect to the opinions of man and requires that they should declare the 

clauses which impel them to the separation.”  The self-evident truth which follows 

first is that “all men are created equal”, have “certain unalienable Rights, and 

among them are Life, Liberty and Happiness”, and “it is the Right of the People” to 

institute a new government based on principles which they consider “most likely to 

effect their Safety and Happiness.  A litany of twenty-seven facts establishing the 

King’s intent to establish “an absolute Tyranny over the thirteen united States of 

America” follows.  The twenty-fifth fact addresses “the King’s use of armies of 

foreign mercenaries to compleat the works of death, destruction and tyranny, 

already begun with circumstances of Cruelty & perfidy scarcely paralleled in the 

most barbarous ages.”  The words “Happiness” and cruelty might today be 

characterized as “buzzwords” that appeared in the Constitutions adopted by the 

colonies as they became states during the Revolutionary War. 

 The historic precedent from which the Bill of Rights and the state 

constitutions related passages proceed is contained in the provisions in the English 

Bill of Rights of 1689.  It was codified by Parliament at I William and Mary, 

Session 2, C2 (1689) which is set forth in the Addendum to this brief.  Two of the 

three main components are relevant to the issues presented.  The first is a recital of 
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twelve illegal and arbitrary acts committed by King James II and his “diverse evil 

counsellors, judges and ministers”.17  Paragraphs 10 and 11 of it read: 

10. And excessive baile hath beene required of persons committed in 
criminall cases, to elude the benefit of the lawes made for the liberty 
of the subjects. 

 
11. And excessive fines have been imposed, and illegal and cruell 

punishments inflicted.  
 

The second component addresses those illegal acts.  Its paragraph 10 reads: 

10. That excessive baile ought not to be required nor excessive fines 

imposed; nor cruell and unusuall punishment be inflicted. 

The remaining provisions deal with crowning William and Mary, succession to the 

throne and the administration of government.  

 John Adams, William Penn and the draftsmen of the New Hampshire and 

Maryland constitutions were well versed in English law and chose, at the time of 

the Revolution to use phraseology that differed from it. That decision is a 

significant factor in analyzing Article 26.  

By the time the Bill of Rights was being crafted by Congress, seven states 

had constitutions containing formal bills or declarations of rights.  Of the seven, 

four provided protection against cruel or unusual punishment.  Massachusetts and 

 
17 The evils that led to the enactment are discussed at pages 639-688 of Thomas Pitt 
Taswell-Langmead, English Constitutional History from the Teutonic Conquest to 
the Present Time, 4th Ed. (Houghton, Mifflin 1890).  
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North Carolina were among them.  When the question of ratification of the United 

States Constitution was presented in Massachusetts, the state convention “said yes, 

but by a vote of 187 to 168 …”  Alongside its yes vote, the convention endorsed a 

series of proposed amendments for Americans in the Bay State and elsewhere to 

consider.  That was “something the previous ratifying states had not done, but 

which most of the states thereafter would follow ….”  Akhil Amar, The Words That 

Made Us, America’s Constitutional Convention 1760-1840  (Basic Books, 2021).18  

North Carolina held even tougher.  Its ratification of the United States Constitution 

was a matter to be considered in November 1779, Creating the Bill of Rights at 

245-246, and the Congressional hearings on the Bill of Rights, including a 

consideration of the states’ amendments occurred from mid-July to late September.  

Id. at 5-13.  

The text of the Eighth Amendment was unchanged and little debated as the 

First Congress promulgated the Bill of Rights.  It was one of nine proposed 

amendments debated in the House of Representatives on August 17, 1789.  

Creating the Bill of Rights, The Documentary Record from the First Federal 

Congress, p. 7.  The Congressional Register of that date notes the objection of 

Representative Smith of South Carolina who “objected to the words ‘nor cruel and 

 
18 The Commonwealth of Massachusetts did not ratify the Bill of Rights until 1939.  
Prologue Magazine, Winter 2016, Vol 48, No. 4. 
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unusual punishments’, the import of them being too indefinite.”  Representative 

Livermore of New Hampshire apparently agreed with Mr. Smith.  The 

Congressional Register of that date referenced the Congressman’s statement as did 

the Gazette of the United States dated five days later.  The passage in the Register 

is as follows:      

The clause seems to express a great deal of humanity, on 
which account I have no objection to it; but, as it seems 
to have no meaning in it, I do not think it necessary. What 
is meant by the terms excessive bail? Who are to be the 
judges? What is understood by excessive fines? It lays 
with the court to determine.  No cruel and unusual 
punishment is to be afflicted; it is sometimes 
necessary to hang a man, villains often deserve 
whipping, and perhaps having their ears cut off; but 
are we in future to be prevented from inflicting these 
punishments because they are too cruel? If a more 
lenient mode of correcting vice and deterring others from 
the commission of it could be invented, it would be very 
prudent in the legislation to adopt it, but until we have 
some security that this will be done, we ought not to be 
restrain from making necessary lies by any declaration of 
this kind. 
 
The question was put on the clause and it was agreed by 
a considerable majority.  
 

Creating the Bill of Rights, The Documentary Record from the First 

Federal Congress, p. 187. Emphasis supplied.  

Today’s answer to Mr. Livermore’s question would be “yes”.  

So too is the answer to the question as posed in the Gazette: 
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… as to punishments, taking away life is sometimes 
necessary, but because it may be thought cruel, will you, 
therefore, never hang anybody …  
 

Creating the Bill of Rights, The Documentary Record from the First Federal 

Congress, pp. 179-180. Emphasis supplied.  

 The references to punishments of death in both were portentous.   

 It is ironic that punishment for murder has consumed so much of the Eighth 

Amendment of the nation’s cruel and unusual jurisprudence.  The Declaration of 

Independence, which lays out the Colonists’ grievances against the British in a 

manner similar to the first component of the English Bill of Rights of 1689, 

mentions “murder” only once.  It stated that the King combined with others and 

assented to their acts of precluded legislation: 

1. For Quartering large bodies of armed troops among us: 

2. For protecting them, by a mock Trial, from punishment for any murders 
which they should commit on the Inhabitants of these States: 

3. For cutting off our Trade with all parts of the world: 

4. For imposing Taxes on us without our Consent: 

The events leading to the Revolutionary War included a litany of Acts of 

Parliament to which the King assented dealing specifically with the respective 

economic interests of the colonists and the British government. Among them were 

the Sugar Act of 1764; the Quartering Act and Stamp Act of 1765; the Townshend 

Acts of 1767; the Tea Act of 1773; the Coercive Acts of 1774; and the New 
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England restraining Act of 1775.  The proper punishment for murder was not high 

on the list of the framers of the Declaration of Independence, United States 

Constitution or the subsequent Bill of Rights.  Property interests leading to 

“happiness” were.   

Other States With Provisions Similar To Article 26 Have Afforded Greater 
Protection To The People Based On Their State Constitutions 
 

 For many years following the adoption of the federal Bill of Rights, little or 

no attention was paid to the difference between its language and that in Article 

26.19  Nearly two centuries after the adoption of  the Eighth Amendment, this Court 

noted it had never decided whether its language  and Article 26 imparted the same 

meaning.  Commonwealth v. Diatchenko, 387 Mass 718, 722, n. 2 (1982).  Over 

the course of that time, the number of states had increased to fifty.  California was 

admitted to the Union in September 1850 as the thirty-first state.  A year earlier, it 

had adopted its own state constitution, drafted and debated in the Constitutional 

Convention of 1849.  Unlike the Eighth Amendment, it prohibited the infliction of 

cruel or unusual punishments.  In People v. Anderson, 6 Cal. 3d 628, 493  p. 2d 

 
19 In the final paragraph of its opinion in Harding v. Commonwealth, 283 Mass. 
369, 374 (1933), this Court referred first to the cruel and unusual punishment in 
Article 26 and two sentences later used the phrase cruel or unusual punishment. 
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880 (1972), the Supreme Court of California described the process followed in 

adopting its cruel or unusual provision, 

As indicated by the fact that California was the 31st State, 17 states had been 

admitted since the United States Constitution and the First Congress had adopted 

the Bill of Rights.  And of the original 13 states several had adopted new state 

constitutions prior to the admission of California.  During the course of the 

California Convention of 1849 the delegates had access to the constitutions of 

every one of the constitutions of the prior 30 states.  Within two paragraphs 

supported by nine substantial footnotes, the Anderson court explained why the 

delegates had modified the California provision before adoption to substitute the 

disjunctive “or” for the conjunctive “and” in order to establish their intent that both 

cruel punishments and unusual punishments be outlawed there as in 

Massachusetts.20  The Court went on to observe “The framers of the California 

 
20 The two referenced paragraphs read: 
 

Although the delegates to the convention were limited in 
their access to models upon which to base the proposed 
California Constitution at the commencement of their 
deliberations,10 by the end of the convention they had 
access to the constitutions of every state.11 At least 20 
state constitutions were mentioned by delegates during 
the debates.12 The majority of those which included 
declarations of rights or equivalent provisions differed 
from the New York, Iowa, and United States 
Constitutions and did not proscribe cruel and unusual 
punishments. Rather, they prohibited “cruel *636 
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Constitution sought to restrict their fellow Californians' “zeal for devising novel 

and torturous punishments,” noting that at the Massachusetts Convention of 1788 

considering ratification of the United States Constitution a delegate expressed 

concern about the imposition of cruel and unheard of punishments.  Anderson at 

 
punishments,”13 or “cruel or unusual punishments.”14 
Several had provisions requiring that punishment be 
proportioned to the offense15 and some had dual 
provisions prohibiting cruel and/or unusual punishments 
and disproportionate punishments. 
 
The fact that the majority of constitutional models to 
which the delegates had access prohibited cruel or 
unusual punishment, and that many of these models 
reflected a concern on the part of their drafters not only 
that cruel punishments be prohibited, but that 
disproportionate and unusual punishments also be 
independently proscribed, persuades us that the delegates 
modified the California provision before adoption to 
substitute the disjunctive “or” for the conjunctive “and” 
in order to establish their intent that both cruel 
punishments and unusual punishments17 be outlawed in 
this state.18 In reaching this conclusion we are mindful 
also of the well established rules governing judicial 
construction of constitutional provisions. We may not 
presume, as respondent would have us do, that the 
framers of the California Constitution chose the 
disjunctive form “haphazardly,” nor may we assume that 
they intended that it be accorded any but its ordinary 
meaning. 
 

Citations and footnotes omitted. 
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647.  Under the heading “Capital Punishment is an Unusual Punishment”; the 

Anderson court concluded that the “increasingly unusual nature of capital 

punishment in the United States is readily apparent from” the dwindling number of 

executions in American jurisdictions in the 1960’s, paralleled by a dejure and 

defacto abolition of capital punishment in foreign jurisdictions.  Thus the Court 

concluded that capital punishment, “is now, an unusual punishment among 

civilized nations.”  Id. at 656.  Accordingly the judgment against Mr. Anderson was 

modified to a punishment of life imprisonment rather than the death penalty. Id. at 

657.   

Anderson was decided in February of 1972 and Furman v. Georgia, 408 U.S. 

238 (1972) was decided in June.  In District Attorney for the Suffolk District v. 

Watson, 381 Mass. 648 (1980), the Court characterized that five to four decision as 

the touchstone for constitutional analysis of the death penalty.  Id. at 657.  The 

particular standard it examined was 

 “that established by art. 26 in its prohibition of cruel or 
unusual *661 punishment. While the word “unusual” 
may suggest the need for an ongoing comparison of 
punishments meted out for comparable crimes in similar 
cultures, we focus instead on the constitutional 
prohibition of “cruel” punishments. All punishments 
might be said to be cruel, but what we examine here is 
the question of punishment which is too cruel under 
constitutional standards. Also, we focus on the absolute 
and irreversible punishment of death, as distinguished 
from all lesser penalties. 
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The constitutional prerogatives and duties of this court 
permit, indeed require, a reexamination of the death 
penalty to determine whether it is unconstitutionally cruel 
in light of contemporary circumstances. “Certainly at the 
time of its adoption, art. 26 was not intended to prohibit 
capital punishment. Capital punishment was common 
both before and after its adoption. However, art. 26, like 
the Eighth Amendment, ‘must draw its meaning from the 
evolving standards of decency that mark the progress of a 
maturing society.’ Trop v. Dulles, 356 U.S. 86, 101 (78 
S.Ct. 590, 598, 2 L.Ed.2d 630) (1958).” Commonwealth 
v. O'Neal, 367 Mass. 440, 451, 327 N.E.2d 662 (1975) 
(O'Neal I ) (Wilkins, J., concurring). “A constitutional 
provision ‘is enacted, it is true, from an experience of 
evils, but its general language should not, therefore, be 
necessarily confined to the form that evil had theretofore 
taken. Time works changes, brings into existence new 
conditions and purposes. Therefore a principle to be vital 
must be capable of wider application than the mischief 
which gave it birth.’ ” Furman v. Georgia, 408 U.S. 238, 
263-264, 92 S.Ct. 2726, 2738-2739, 33 L.Ed.2d 346 
(1972) (Brennan, J., concurring), quoting from Weems v. 
United States, 217 U.S. 349, 373, 30 S.Ct. 544, 551, 54 
L.Ed. 793 (1910). Clearly, “(t)he framers of our 
Constitution, like those who drafted the Bill of Rights, 
anticipated that interpretation of the cruel or unusual 
punishments clause would not be static but that the clause 
would be applied consistently with the standards of the 
age in which the questioned punishment was sought to be 
inflicted.” People v. Anderson, 6 Cal.3d 628, 648, 100 
Cal.Rptr. 152, 493 P.2d 880, cert. denied, 406 U.S. 958, 
92 S.Ct. 2060, 32 L.Ed.2d 344 (1972). Therefore, if the 
death penalty is indeed unacceptable under contemporary 
moral standards, *662 it is tantamount to those 
punishments barred since the adoption of art. 26, and it is 
our responsibility to declare it invalid. 

In Watson, The Court concluded that “the Acts of 1979 contravenes the prohibition 

against cruel or unusual punishment contained in art. 26 of the Declaration of 
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Rights on each of two grounds: (1) the death penalty is unacceptably cruel under 

contemporary standards of decency, and (2) the death penalty is administered with 

unconstitutional arbitrariness and discrimination.”   Both the Opinion of the Court  

and the concurring opinion of Justice Liacos cited to People v. Anderson, supra, the 

former at page 661.  Justice Liacos wrote: 

The Constitution of this Commonwealth may have a 
separate and distinct meaning which is to be interpreted 
*676 and enforced by this court. See e. g., 
Commonwealth v. Soares, 377 Mass. --,[FNa] 387 
N.E.2d 499, cert. denied, 444 U.S. 881, 100 S.Ct. 170, 62 
L.Ed.2d 110 (1979). Article 26, with its disjunctive 
phrasing, has been so interpreted by the Attorney General 
of this Commonwealth. See Note, The Death Penalty in 
Massachusetts, 8 Suffolk U.L.Rev. 632, 646 (1974). The 
California Supreme Court has similarly interpreted its 
constitutional provision containing essentially the same 
language as art. 26. People v. Anderson, 6 Cal.3d 628, 
100 Cal.Rptr. 152, 493 P.2d 880, cert. denied, 406 U.S. 
958, 92 S.Ct. 2060, 32 L.Ed.2d 344 (1972). This court 
has not decided whether the phrase “cruel and unusual” 
and the phrase “cruel or unusual” have the same or a 
distinct meaning. But cf. O'Neal II, supra, 369 Mass. at 
247 n.4, 339 N.E.2d 676 (Tauro, C. J., concurring). The 
majority opinion does not reach this issue. While I 
concur in the reasoning and result of the majority, I 
would go further and state that art. 26 stands on its own 
footing, for reasons similar to those expressed in 
Anderson, supra. I would further hold that a punishment 
may not be inflicted if it be either “cruel” or “unusual.” 
Last, in my view, the imposition of death by the State as 
a penalty for crime “is in itself so brutal to the object and 
so dehumanizing of others that it constitutes ‘cruel’ or 
‘unusual’ punishment within art. 26.” Opinions of the 
Justices, supra, 372 Mass. at 921, 364 N.E.2d 184. 
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Id. at 675-676. 

 Hawaii is the last of the fifty states to have been admitted to the 

United States.  During the COVID pandemic years, the Supreme Court 

of Hawaii issued a series of unpublished orders and ultimately an 

unpublished opinion in an original proceeding captioned IN THE 

MATTER OF INDIVIDUALS IN THE CUSTODY OF THE STATE 

OF HAWAI’I.  Add. 66.  Part III of the opinion is captioned “Cruel and 

Unusual Punishment”.  It begins by identifying Hawaii as a state whose 

constitution prohibits the infliction of “cruel or unusual punishment”, 

which is followed by a paragraph indicating its case law had applied a 

proportionality test not available under the Eighth Amendment but 

doing so as if the wording of its Article 1, section 12 was the same as 

of the Eighth Amendment.  The next paragraph indicates that the Court 

had reviewed pertinent provisions in the constitutions of all fifty states.  

It reads: 

A. “Cruel or unusual punishment”  
 
Article 1, section 12 of the Constitution of the 

State of Hawai‘i also prohibits the infliction of “cruel or 
unusual punishment” for those convicted of crimes. In 
comparison, the Eighth Amendment to the United States 
Constitution prohibits the infliction of “cruel and unusual 
punishments.”12 (Emphasis added.)  
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Our case law has been applying a “proportionality” 
test not available under the Eighth Amendment’s “cruel 
and unusual” punishment prohibition, but has been doing 
so on the basis that the federal and state constitutions 
contain identical language. For example, in State v. 
Guidry, this court stated:  

 
[T]he standard by which punishment is to be 

judged under the “cruel and unusual” punishment 
provision of the Hawai‘i Constitution is whether, in the 
light of developing concepts of decency and fairness, the 
prescribed punishment is so disproportionate to the  
conduct proscribed and is of such duration as to shock 
the conscience of reasonable persons or to outrage the 
moral sense of the community.”  
 

The fifty states’ constitutions differ in terms of 
whether their respective constitutions mirror the federal 
constitution’s “cruel and unusual” language. Specifically, 
twenty states use the conjunctive language,14 twenty 
states use the disjunctive language,15 two states use both 
the conjunctive and disjunctive forms,16 six states ban 
only cruel punishments,17 and three states do not 
reference any of these terms.18 

 
Add. 75. 

The unpublished opinion then discusses application of the pertinent clauses 

of four state constitutions, beginning with California and People v. Anderson, then 

Michigan and Massachusetts.  Each of those three are states that utilize the 

disjunctive “or” language.  Washington was identified as one of six states that ban 

only “cruel” punishments.  The unpublished opinion discusses the tests applied in 

determining whether the punishment imposed met the respective states’ 

constitutional provisions.  The unpublished opinion is set forth in the addendum.  

36



A Standard For Determining Whether a Punishment is “Cruel and Unusual” 
Is Inappropriate for Determining Whether a Punishment is “Cruel” or 
Whether a Punishment is “Unusual” 
 

 In Bajakian, the forfeiture was inflicted by a United States District Court 

Judge and based on that Judge’s determination of proportionality.  In upholding 

that determination, the United States Supreme Court crafted its standard for 

evaluating excessive fines based on its cases dealing with the cruel and unusual 

punishment .  In Bettencourt, the Court utilized the same standard because the 

claim of police officer Bettencourt was confined to the application of the Eighth 

Amendment.   The fundamental imperative of Article 26 is that it “be proportionate 

to the offender and the offenses.”  Commonwealth v. Mattis, 493 Mass. 216, 221 

(2024)  (quoting Diatchenko v. District Attorney for the Suffolk District, 466 Mass 

665, 671 (2013).  The pension forfeiture imposed in the case before the Court was 

imposed by the State Retirement Board automatically, pursuant to G.L. c. 32, 

§15(4), a statute which applies to all members of the state, county and municipal 

retirement systems in the Commonwealth.  It is triggered by a conviction of any 

criminal offense involving a violation of the laws applicable to his or her office or 

position.  The critical alignment of crime and office as required by the statute 

requires either a factual or a legal link between a member’s office or position and 

his or her conviction.  Essex Regional Retirement Board v. Swallow, 481 Mass. 

241, 254 (2019).  Nevertheless, it applies to any criminal offense that meets one of 
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those criteria.  A statute such as G.L. c. 32, §15 is a punishment.  Its clauses 

overlap and are not exclusive.  See Trop v. Dulles, 356 U.S. 86, 96-97 (1958).  

The case presented here is one of first impression because it does 

assert that the plain language of Article 26, its history and purpose 

protect the Appellant from the imposition of an unusual punishment.  

Raftery contends the forfeiture imposed on him is both an “excessive 

fine” and a “cruel or unusual punishment.”  It is excessive because it is 

grossly disproportionate to his offense conduct.  It is “cruel” because it 

imposes monetary sanctions on him that will last a lifetime and have a 

particular effect on him and his family members as their lives progress 

through their final years.  It is “unusual” because the law authorizing 

the sanction has a greater impact than pension forfeiture provisions in 

other states and countries.  

The appropriate standard to be applied to Raftery’s case should calibrate the 

offense conduct to the sanction actually imposed.  It should include consideration 

of the laws and regulations of other states and nations in order to evaluate whether 

that punishment that is unusual, meaning out of the ordinary.  Because uniformity 

among states and nations on any matter is contrary to the structure of nations, that 

standard should have flexibility.  Proportionality should be a central feature of the 

standard, but a requirement that it shock one’s conscience should not.  Given our 
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federal system, states are free to extend greater protections to the people of the 

state involving the infliction of punishment than the protections the United States 

affords in proposing punishment for the violation of its laws.  

 Over the course of the nation’s history, the credo for punishment has 

morphed away from “a life for a life, an eye for an eye, and a tooth for a tooth” as 

laid out in the Code of Hammurabi and in the Old Testament Books of Exodus21 

and Leviticus22 which certainly were known to the colonists.  Sanguinary, torturous 

and barbaric punishments are no longer part of our culture.  That may be a result of 

Eighteenth Century state constitutions, which, in turn, may have been influenced 

by the work of Cesare Buccaria, translated in 1767 into “On Crimes and 

Punishments” that is said to have influenced 4 Blackstone Commentaries.  Making 

the punishment “fit the crime”, a phrase credited to the Roman philosopher Cicero, 

is a better descriptor for the way punishment has been imposed over the years since 

Bajakajian was decided, but the standard required by Article 26 of the Declaration 

 
21 Exodus, Chapter 21, lines 23-25.  (But if injury ensues, you shall give life for 
life, eye for eye, tooth for tooth, hand for hand, burn for burn, wound for wound, 
stripe for stripe.)  
 
22 Leviticus, Chapter 24, lines 17-22. (Whoever kills a person must be put to death 
… if someone injures another person, they must receive the same kind of injury in 
return, broken bone for broken bone, eye for eye, tooth for tooth … And he that 
killeth a man, he shall be put to death.)  
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of Rights in order to protect the people from the Commonwealth demands more.  It 

demands that the punishment fit both the crime and the defendant.   

  Total pension forfeiture violates Article 26 of the Declaration of Rights in 

Part the First of the Commonwealth of Massachusetts in multiple ways.  It is both 

an excessive fine and it inflicts punishment that is both cruel and unusual.  Its 

imposition pursuant to G.L. c. 32, §15(4) is particularly harsh because those in the 

employ of the Commonwealth are not credited with time of service in the nation’s 

Social Security program.  It is imposed by the State Retirement Board as an 

operation of law following the conviction of any crime connected to one’s public 

employment and punishes the offender for the rest of her life.  See Gaffney v. 

Contributory Retirement Appeal Board, 423 Mass. 1 (1996).  The longer the public 

service has been at the time of the conviction, the harsher the punishment.  That is 

because the amount forfeited increases with each year of prior service while the 

time to provide for one’s “golden” years diminishes.   

In PERAC v. Bettencourt, 474 Mass. 60 (2016), the Court determined that 

the effectuation of the forfeiture provisions in G.L. c. 32, §15 to police officer 

Bettencourt was an excessive fine as proscribed by the forfeiture provisions in the 

Eighth Amendment to the United States Constitution.  It did so applying the 

rationale of the United States Supreme Court in United States v. Bajakajian, 524 

U.S. 321 (1998).  Article 26 provides greater protection to the people of the 
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Commonwealth than does the Eighth Amendment.  Rightfully so.  As shown by the 

history outlined in Argument A, It predates its federal counterpart and is differently 

worded from it.  Just as the age of youthful offenders is a factor in evaluating the 

constitutionality of criminal sentences as affirmed in Commonwealth v. Mattis, 493 

Mass. 216 (2024), so too is the effect of pension forfeiture for retirees who are 

denied the “blessings of life” which are the very object of the Declaration of Rights 

and Frame of Government of the Commonwealth.  

At the time of this writing, more than five and half years have passed since 

Raftery’s retirement allowance was withheld (APP 033) and more than three years 

have passed since the State Retirement Board adopted the findings and 

recommendations of its Hearing Officer.  (APP 242)  At the time Raftery retired, 

his retirement benefits were roughly $72,205 per year.  (APP 165)  Over that five 

and a half year period, Raftery would have received approximately $407,125 in 

retirement benefits but for the operation of G.L. c. 32, §15(4).  Board records 

indicate that he received $85,996 in the period prior to the suspension of payments.  

(APP 144)   Thus more than $321,000 has already been withheld in connection 

with unearned overtime pay that has already been repaid in full.   

 Raftery “paid his debt to society” when he served his three month sentence 

and paid the $100 assessment levied upon him by the sentencing judge.  He repaid 

the State Police the funds paid to him that were unearned.  He has forfeited more 
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than six times the amount of the unearned overtime and faces a total loss of future 

benefits that had a value of $1.025 million in February 2020.   

Raftery’s offense conduct did not increase the amount of his subsequent 

retirement allowance.  That is because the forfeiture imposed eliminates all the 

retirement benefits he earned over twenty-one years of service, eighteen of which 

preceded his offense conduct.  He was twenty-six years old when he commenced 

his state service and is now fifty-four years old.  (APP 186).  In contrast, his state 

service over twenty-one years counts for nothing under the nation’s social security 

system and his ability to play catch up fades every day.  His personal situation is 

compounded because he had planned for retirement by availing himself of the 

Massachusetts Deferred Compensation SMART Plan 457.  As part of his sentence, 

he was ordered to make restitution to the State Police in the amount of $51,337.50, 

the full amount he had received for overtime compensation not performed.  The 

bulk of that restitution was made by garnishment of his deferred compensation. 

The essence of proportionality is balance.  Overtime pay is not “regular 

compensation” as defined in G.L. c. 32, §1 and thus was not a consideration in 

calculating Raftery’s retirement allowance.  See Public Employee’s Retirement 

Administration Commission v. Contributory Retirement Appeal Board, 478 Mass. 

832, 835 (2018). 
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The State Board Of Retirement Has Violated Rights Guaranteed To 
Mr. Raftery By Article 26 In The Declaration Of Rights Of The 
Constitution Of The Commonwealth 
 
The Court below explicitly found that the cruel or unusual punishment 

provisions of Article 26 of the Declaration of Rights of the Massachusetts 

Constitution do not apply to the forfeiture of retirement allowance and health 

insurance as provided by G.L. c. 32, §15(4). 

#36. The Court finds that the cruel or unusual provisions 
of Article 26 of the Declaration of Rights to the 
Massachusetts Constitution do not apply to the forfeiture 
of retirement allowance benefits and health insurance as 
provided by G.L. c. 32,  §15(4). 
 

Add. 40. 

The issue of its application was clearly preserved, and the ruling that it was 

inapplicable was clearly erroneous.  The penultimate paragraph of the Court’s 

Rulings/Conditions of Law bears directly on the proportionality determination the 

Court made and the unusual nature of the statute.  It reads: 

#63.  That being said, the Court does comment that the 
total forfeiture mandate of G.L. c. 32, §15(4) is flawed to 
the extent that it constrains the Court to an “all or 
nothing” proposition in determining forfeiture.  In 
attempting to determine whether a forfeiture is excessive, 
the Court is required to assess whether the amount to be 
forfeited is proportionate to the gravity of the offense.  
The all or nothing condition restricts the Court in that 
determination in that it does not allow for the attempted 
application of measure, degree or balance.  It precludes 
the ability to find the true proportionality and the option 
to allow for a less than total forfeiture.  It offers a 
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bludgeon where a more precise instrument would be 
appropriate.  The Court appreciates that following 
Bettencourt the Legislature did convene a special 
commission on pension forfeiture.  The special 
commission filed a report in 2017 making various 
recommendations, including eliminating the “all or 
nothing” directive in the statute and calling for a tiered 
approach that would allow for partial forfeitures at 
various levels.  While these recommendations have not 
become law, they do provide a recognition that there may 
be better approaches to pension forfeiture which can 
provide for more appropriate forfeitures.  This Court 
believes that a forfeiture law which does not require an 
all or nothing determination in all cases will still carry 
out the deterrent effect desired.  The Court also 
recognizes, as the Defendant points out, that many public 
pension systems provide alternative approaches to 
forfeiture, including non-forfeiture of benefits, partial 
forfeiture, Social Security benefits, retention of 
beneficiary benefits, retention of benefits accrued, until 
the time of the offense and more.  Again, these examples 
of other systems and ideas provide an opportunity for 
continued discussion and consideration of how this state 
might find a way for a more measured approach to 
forfeiture in this setting.  (Emphasis added.) 
 

Add. 49-50.  

 The underscored passage leads one to conclude that the only person to have 

considered both Raftery as an offender and his offense was the federal judge who 

sentenced Raftery.  That sentence better measures the gravity of the offense than 

anything else in the record.  The sentence he imposed, not hypothetical maximum 

sentences, should guide this Court’s analysis. 
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 The six sentences which follow the underscoring draw on the work of the 

Special Commission on Pension Forfeiture created by the Legislature reacting to 

this Court’s decision in Bettencourt, which pointedly gave the legislature the 

opportunity in the first instance, to address the disproportionality implicit within 

G.L. c. 32, §15(4) Mass. St. 2016, c.133.  The Report is one of a handful of 

documents that illuminate the “unusual” nature of the forfeiture process in 

Massachusetts.  It observes “the criminal offenses that precipitate pension 

forfeiture vary widely from state to state.”  That observation is accurate as 

illustrated by the compilation of the National Association of State Retirement 

Associations, Add. 114, and the Data Visualization of the Reason Foundation 

attributed to Senior Policy Analyst Ryan Frost,  Add. 119.   Those variations would 

be a consideration in the “tripartite” analysis as described in the Opinions of the 

dissenting Justices in Mattis, each of whom have retired.  They are also 

considerations under the test articulated in the opinion of the Mattis court. 

The state statute that most clearly fits Raftery’s offense conduct is G.L. c. 

268A, §23(b)(4), a provision added to the Commonwealth’s Conflict of Interest Law 

in 2009.  Mass. St. 2009, c. 28, §82.  It prohibits public employees from knowingly 

“present(ing) a false or fraudulent claim to his employer for any payment or benefit 

of substantial value.”  Until 2009, violations of G.L c. 268A, §23 were not criminal 

offenses.  Submitting citations written during an overtime shift was an essential part 
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of the AIRE program designed and implemented by Major Mucci as discussed above 

(Currently 010).  Every one of the thirty-eight members of Troop E (Currently 011) 

sanctioned but not criminally prosecuted as a result of “Troopergate” overtime 

violated section 23(b)(4). 

Section 84 of the session law criminalized violations of clause (4) of 

subsection (b) for the first time.  It is codified at G.L. c. 268A, §26.  Prior to the 

2009 enactment, the State Ethics Commission had declined to apply the provisions 

of G.L c. 268A to time and attendance fraud.   In Matter of Lincoln, 2008 SEC 

2189 concluded 

 Ordinary time and attendance fraud, absent any additional aspects, 
including those described above, does not amount to a use of official 
position in violation of the conflict of interest.  Such matters are best 
dealt with by employers through disciplinary or other employment-
related action, not as violations of the conflict of interest law. 

 
District Court Justice Byrne rejected Raftery’s time and attendance fraud 

contention.  Add 046.  It was error to do so because the citations written by Raftery 

provided to the Massachusetts State Police were an integral part of his false or 

fraudulent claim for payment which constituted his offense.  There appear to be no 

reported cases that would assist this Court in calibrating the forfeiture imposed on 

Raftery to a violation of G.L. c. 268A, §§23(b)(4) and 26. 
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CONCLUSION 
 

The period in which the Declaration of Rights in Part the First of the 

Constitution of the Commonwealth was written was tumultuous.  The social 

contract it established is enduring.  The rights it held inviolate cannot be defined by 

subsequent, related provisions of the United States Constitution or the cases 

interpreting those provisions.  The proceedings below have not measured the 

proportionality of the forfeiture imposed on Raftery, which is the touchstone of 

Article 26.  This Court should take the opportunity afforded by the Petition for 

Certiorari to establish a standard for challenges invoking the “excessive” “cruel” 

and “unusual” provisions occasioned by imposition of forfeiture provisions, 

reverse the decision below and order prospective payment of Raftery’s retirement 

benefits and consequent restoration of health benefits. 

      Respectfully submitted, 
 
      GREGORY RAFTERY, 
 
       

By his counsel, 
       

/s/ Thomas R. Kiley
 ___________________________________ 

      Thomas R. Kiley (BBO #271460) 
      CEK Boston, P.C. 
      One International Place 
      Boston, MA 02110 
      (617) 439-7775 
      tkiley@ceklaw.net 
Dated:  October 31, 2024 
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COMMONWEALTH OF MASSACHUSEITS 
STATE BOARD OF RETIREMENT 

SUFFOLK, ss. 

/11 re: Gregory Rafter,,, Docket No. 19-J2J 5.0J 

Appearance for the State Board of Retirement: 

Appearance for Mr. Raftery 

Melinda Troy, Esq. 
One Winter Street, 
Eighth FJoor 
Boston, MA 02108 

Thomas R. Kiley. Esq. 
Cosgrove, Eisenberg and Kiley, P.C. 
One International Place, Suite 1820 
Boston. MA 02110-2600 

RECOMMENDED FINDINGS AND DECISION 

The State Board of Retirement ("SBR" or .. Board''), based on preliminary infonnation offered to 

it. requested that a hearing be held pursuant to G.L. c. 32, § 15 ("Section IS'•) regarding the 

applicability of that statute to the retirement account and benefits of Gregory Raftery, and that 

proposed findings of fact and rulings oflaw be presented to them. Following a hearjng and after 

considering the parties' evidence and arguments. as set forth more specifically at the conclusion 

of this decision, the Hearing Officer recommends that the Board find and hold that: 

• Pursuant to Section 15(4} Mr. Raftery has forfeited his right to receive a retirement

allowance and to the interest earned on his accumulated total deductions, and neither he

nor his beneficiaries are entitled to receive any rights or benefits under Section J 5( 4 ):

• Pursuant to Section 15( 6). Mr. Raftery must repay all amounts paid to him and his

beneficiaries from the date of bjs retirement;

• Pursuant to G.L. c. 32, § 20(5}(c)(2), Mr. Raftery must repay alJ payments made on his

behalf of while his retirement allowance was suspended;
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• Pursuant to the above-cited sections. the Board return to Mr. Raftery the balance of his

accumulated total deductions. after subtracting the amounts identified above: and if there

is a shortfall. to take steps to recover the balance from him.

PROCEDURAL BACKGROUND 

On July 2. 2018. Gregory Raftery. a member of the Massachusetts State Employee's Retirement 

System (•iMSERS'"), pleaded guilty to one count of Embezzlement from an Agency Receiving 

Federal Funds. in \'iolation of 18 U.S.C. § 666(a)( I )(A), and Aiding and Abetting. in violation of 

18 U.S.C. § 2. On March 27, 2019. he was sentenced to a term of three months imprisonment. 

followed by one year of supeTVised release with conditions, and ordered to pay restitution. 

On March 29. 2019. the Board voted. pursuant to G.L. c.32. § 15 and applicable regulations. 

suspend the superannuation retirement a11owance that Mr. Rafiery was at that point receiving. and 

to convene a hearing to detem1ine whether it should take any action in connection '"'ith Mr. 

Raftery·s rights or benefits under this or any other applicable laws. That same day. Nicola 

Favorito. Esq .. Executive Director of the SBR. notified Mr. Raftery of the Board"s actions. 

A Notice of Hearing was issued on April 23. 2019. scheduling a hearing in this matter for July 1 L 

2019. On April 30. 2019. a Prehearing Order issued scheduling a prehearing conference. 

requesting the SBR submit a more panicularized statement of the issues presented in the case. and 

further requesting that the parties confer to consider ways to simplify or clarify the issues in the 

case. 

On May 28. 2019. Melinda Troy. Esq., on behalf of the SBR submitted a more particularized 

statement ofissues. A pre hearing conference was held June 6, 2019. at which Mr. Kiley appeared 

on behalf of Mr. Raftery. and the hearing postponed until August 27. 2019. Ms. Troy ru1d 

Mr. Kiley each submitted a Pre hearing Statement on August 26. 2019. The hearing went forward 

as scheduled. and the record was, by agreement i kept open for the submission of additional 

exhibits. 

Ms. Troy and Mr. Kiley submitted closing memoranda on December 7. 2020. Ms. Troy argued 

that as Mr. Raftel)' has been convicted of violating laws applicable to his office or position. and 

those convictions became final upon his sentencing. Section 15 applies to his case. and under 
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Section 15(4), his relirement benefits must be deemed forfeited. Further, she argued that 

Section J 5(6) also applies to this case, and therefore alJ benefits previously paid to Mr. Raftery's 

account must be repaid. 

Mr. Kiley argued, first. that under Section 15(1). full restitution restores Mr. Raftery's entitlement 

to retirement benefits unJess some other provision of Section J 5 precludes it, and that none does. 

Second, he argued that the forfeiture of the entirety of Mr. Raftery's retirement allowance is 

unlawful as it constitutes an excessive fine Wlder the Eighth Amendment to the United States 

Constitution and under Anicle 26 of the Massachusetts Declaration of Rights. 

EVIDENCE PRESENTED 

At the August 27. 2019 hearing, on behalf of the SBR, Ms. Troy submitted a series of documents 

that were admitted into evidence and marked as Exhibits l through 17. and by agreement, the 

record was kept open for the submission of additional exhibits from the SBR. Mr. Raftery was 

present. and testified solely on the question of his date of binh. No other witness was offered by 

either party. 

Ms. Troy submitted an additional exhibit on October 4.2019. On October 16, 2019. Mr. Kiley 

filed an unopposed motion to submit additional documents relating to restitution made by Mr. 

Raftery. The final exhibit offered by Ms. Troy was submitted on November 2. 2020. The 

additional documents were admitted and marked as Exhibits 18 through 21. 

Exhibits 

Exhibit I. 

Exhibit 2. 

Exhibit 3. 

Exhibit 4. 

Exhibit 5. 

Exhibit 6. 

Add. 004 

Notice of Hearing (1 p.}. with cover letters (2 pp.) (total, 3 pp), 

Pre-hearing Order dated May 1. 2019, with cover letter{2 pp.), 

Letter to Mr. Raftery from Nicola Favorito, Esq., Executive Director, State 

Board of Retirement, dated July 5. 2018 (2 pp.). 

Letter to Mr. Raftery from Nicola Favorito. Esq., Executive Director, State 

Board of Retirement dated March 29, 2019 (2 pp.). 

Letter to Board from counsel for Mr. Raftery dated ApriJ 5,2019 (I p.). 

Certified copy of Criminal Docket. US. v. Rafie,y, U.S. District Court 

Docket No. J; 18-cr-10203-WGY (5 pp.). 
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Exhibit 7. 

Exhibit 8. 

Exhibit 9. 

Exh1bit 10. 

Exhibit 11. 

Exhibit 12. 

Exhibit 13. 

Exhibit 14. 

Exhibit 15. 

Exhibit 16. 

Exhibit 17. 

Exhibit 18. 
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Certified copy of the lnfonnation, U.S. , •. Rajiery', U.S. District Court 
Docket No. I: l 8-cr-10203-WOY (5 ppJ criminal case cover sheet (2 pp.) 
{total 7 pp.). 

Certified copy of Plea Agreement. U.S. ,,. Ra.fte,y, U.S. District Court 
Docket No. l:18-cr-10203-WGY, signed June 27, 2018 (9 pp.). 

Certified copy of the Waiver oflndictment. US. 1•. Rafter)', U.S. District 
Court Docket No. 1: 18-cr-l 0203-WGY (l p.). 

Certified copy of the Transcript of the Plea Colloquy. U.S. 11
• Raftery. U.S. 

District Court Docket No. l:18-ct-10203-WGY (37 pp.). 

Cenified copy of the Govemmenfs Sentencing Memorandum. U.S. , •.

Raftery•, U.S. District Court Docket No. 1 :18-cr-10203-WGY, March 21. 
2019. (7 pp.). 

Certified copy of the Judgment. U.S. , •. Ra.fiery. U.S. District Court Docket 
No. I :l 8-cr-10203-WGY (7 pp.), transcript of Judge's findings (5 pp.) 
(total. 12 pp. l. 

Certified copy of the Court·s Statement of Reasons on Presentence 
Investigation Report. US. v. Raftery, U.S. District Court Docket No. 1:18-
cr-10203-WGY (4 pp.). 

Certified copy of Memorandum of Restitution Order. US. v. Raftery. U.S. 
District Court Docket No. l:18-cr-10203-WGY. July 19. 2019 (Ip.). 

Notice and Demand for Payment [of restitution]. issued to Gregory Raftery. 
U.S. District Court Docket No. l:18-cr-10203-WGY dated April 15. 2019 
(2 pp.). Notice oflntent to Offset. dated April 15, 2019 (1 p.). copy of check 
from Gregory Raftery, payable to Clerk. U.S. District Court (bank account 
number redacted) (l p.). cover letter from Mr. Kiley (I p.) (Total, 5 pp.). 

Retirement Application of Gregory Raftery, dated March 23. 2018 (3 pp.). 

State Board of Retirement. Data for annuity and Pension for Gregory 
Raftery ( l p.) 

Personnel lnfonnation. Dept. of State Police Rules and Regulations, Rules 
of Conduct (IO pp.). General Discharge. Gregory Raflery. March 23. 2018 
{l p.), Oath of Office (l p.) (total. 12 pp.).
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Exhibit 19. Affidavit of Executive Director, Nicola Favorito. Esq., October 4. 2019, 

(3 pp.), retirement account details. Gregory Raftery ( l l pp.} (total, l 4 pp.). 

Exhibit 20. 

Exhibit 21. 

Copy of Motion for Proposed Order of Garnishment, J :J 8-cr-10203-001-

WGY, dated October 8. 2019, with proposed Order of Garnishment. (3 pp.); 

Memorandum in support of Motion for proposed Order of Garnishment (6 

pp.) (total, 9 pp.). 

Letter from John Boorack, Actuary, Public Employee Retirement 

Adminislration Commission, analyzing present value of Mr. Raftecy's 

retirement benefit under Option C (joint-life) (1 p.). 

FINDINGS OF FACT 

I. On or about March 28. 1996. Mr. Raftery became a member of MSERS when he began

working for the Massachusetts State Police ("State Police·�}, the statewide law

enforcement agency for the Commonwealth. He ended his service on March 22. 20 l 8.

upon his retirement. Exhibits J 7. 18 and 19.

2. By statute. each officer of the State Police must be sworn to the faithful perfonnance of

his duties. G.L. c. 22C, § 15.

3. On November I. J 996, Mr. Raftery took an oath. which stated:

1 do solemnly swear (or affirm) that l will bear true faith and allegiance to the 

Commonwealth of Massachusetts, and that I wiU serve it honestly and faithfully 

against all its enemies whomsoever. that 1 will support the constitution of the 

Commonwealth of Massachusetts, and faithfully perfonn all the duties of an 

officer of the State Police of the Commonwealth of Massachusetts. and that I will 

obey the orders of my superior officers. 1 further agree to submit 10 any penalties. 

fines or forfeitures imposed in accordance with the rules and regulations of the 

State Police. 

Exhibit 18. 

4. The Rules of Conduct of the State Police require its members to

Add.006 

... conduct themseJves at all times in such a manner as to reflect most favorably 

on the Massachusetts State Police. Conduct unbecoming shall inc)ude that which 

brings the Massachusetts State Police into disrepute or reflects discredit upon the 

230 



J,r re: Gregory Raftery. Doc/re, No. /9-3115-03 

person as a member of the Massachusetts State Police, or that which impairs the 

operation. efficiency or effectiveness of the Massachusetts State Police or the 

member. 

Dept. of State Police, Rules and Regulations, Article 5, RuJes of Conduct. Rule 5.2; 
Exhibit 18. 

16 

5. On June 26, 2018. in the U.S. District Court for the District of Massachusetts, Mr. Raftery

was charged by way of infonnation with one count of Embezzlement from an Agency

Receiving Federal Funds, in violation of 18 U.S.C. §666(a)(l }(A). and Aiding and

Abetting. in violation of 18 U.S.C. § 1. Exhibit JO.

6. On July 2. 2018. at a pf ea hearing held before Judge William G. Young. Mr. Raftery

agreed to plead guilty to an Information. and waived indictment. Exhibit 10.

7. At that hearing, Assistant U.S. Attorney Mark Grady summarized the evidence the

government would offer if the case went to trial. While under oath, Mr. Raftery stated that

he did not disagree with any of the statements, Those statements are also uncontrov�rted

in this hearing. Exhibit 10,

8. In 2015 and 2016. the years at issue here. Mr. Raftery was a State Trooper assigned to

Troop E of the State Police. Troop E was responsible for patrolling the Massachusetts

Turnpike {the ''Turnpike"). Exhibit 10.

9. Under an initiative that began in the J 990s, entitled. The Accident Injury Reduction Effort

Program ("AIRE Program"), the State Police increased the patrols of the Turnpike with

the goal ofto reducing speeding on the Turnpike. and the resulting accidents and injuries.

The State Police did this by establishing four-hour o\'ertime shifts. Exhibit l 0.

10. Troopers who were assigned to the AIRE Program conducted radar patrols in four-hour

blocks outside of their regular work schedules. Troopers who worked AIRE shifts were

required to report their activity at the end of each shift. including reports on citations

issued. and submit the reports to the officer in charge. along with all the required

paperwork needed to process them through the Registry of Motor Vehicles ("RMV .. ). the

state court system. and the State Police. Exhibit I 0.
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J I. The AIRE program operated parallel to a similar program. the "X-Team ... Both programs 

sought to reduce accidents on the Turnpike, but the X-Team shifts were scheduled in 

eight-hour time blocks. Exhibit 10. 

12. Both programs were funded by a public entity, the Massachusetts Department of

Transportation ("MassDOr'), which paid the State Police for the invoices submitted for

services rendered, including overtime shifts. The MassDOT. in tum, received funding for

these initiatives from the United States Department of Transportation ("U.S. DOT'),

which annually provides hundreds of thousands of dollars in funding to law enforcement

agencies. jncluding the Massachusetts State Police. The amount of federal funding thus

provided exceeded $10,000 in each of the calendar years 20 I 5 and 2016. Exhibit IO.

13. [n 2016, Mr. Raftery signed up for and received overtime pay for more than ISO AlRE

Program overtime shifts and one X-Team overtime shift. In 2015, Mr. Raftery signed up

for and received overtime pay for more than 100 AIRE Program and sevenX-Team

overtime shifts. Exhibit 10. p. 26.

14. The State Police submitted invoices for AIRE Program and X-Team overtime to the 

MassDOT, and Mr. Raftery's invoices were thus reimbursed by the MassDOT. Exhibit

10t pp. 27-28.

15. During the years at issue, the cruisers assigned to State Troopers were equipped with

computers that allow them to access relevant records. including driver records, vehicle

registrations, and criminal histories. The computer system also maintained a record of all

inquiries made on it. including the date and time of each query, by whom the query was

made. the information sought, and the information provided in response. The State Police

also maintained and stored radio transmission data related to these systems, including

when the cruiser was turned on, and each radio signal sent from the vehicle's system. The

investigation into this matter included evaluation of computer records of data queries

made by Mr. Raftery, as well as radio transmission data. Exhibit 10.

16. Based on its analysis of the avai1ab]e evidence, the U.S. Attorney expected to show that

during 2016 Mr. Raftel)' was not present or working for 397 hours of the J 50 AIRE

overtime shifts for which he was paid. and that during 2015 he was not present or working
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for at 287 hours of the 100 AIRE overtime shifts for which he was paid. Additionally. he 

was not present or working for at least 42 hours of the seven X-Team overtime shifts for 

which he was paid over the course of those two years. Exhibit 1 O. pp. 27-28. 

17. To substantiate these false reports of overtime worked and to conceal the fraud, Mr.

Raftery submitted fraudulent traffic citations. including submitting citations that had never

been issued to the drivers. When Mr. Raftery submitted fraudulent citations that had not

been issued to drivers, he destroyed the copies intended for the motorist, the court system.

and the Registry of Motor Vehicles. Exhibit 10.

18. At a payment rate of approximately $75.00 per hour. the excess overtime payments which

Mr. Raftery received for the two programs totaled $51.337.50. Exhibit 10.

19. On June 27. 2018. Mr. Raftery signed a Plea Agreement with the U.S. Attorney, in which.

inter olio. he agreed to plead guilty to the Information. and waive indictment.

20. In the Plea Agreement. the parties agreed that under the federal sentencing guidelines

Mr. Raftery·s total offense level should be increased by two levels to reflect that the

offense involved sophisticated means. and lhat it should be increased by an additional two

levels because Mr. Raftery abused a position of public tnist. Exhibit 8.

21. During the plea colloquy. Mr. Raftery. while under oath. stated that he had heard and

understood the facts alleged on behalf of the United States. and that he admitted to those

facts. He further stated that he pleaded guilty. willingly and voluntarily. to the one-count

Information. Exhibit JO.

22. On July 2, 2018.Judge Young found that Mr. Raftery's decision to plead guilty to the

charge of Embezzlement from an Agency Receiving Federal Funds. in violation of 18

U.S.C. § 666(a)( 1 }(A) and Aiding and Abetting. in violation of 18 U.S.C. § 2 was

knowing and voluntary. and the charge supported by substantial evidence. Accordingly.

Judge Young accepted his guilty plea, and adjudged him guilty of the offense. Exhibit 10.

23. The Government's Sentencing Report. filed March 21, 2019. also set forth the parties'

positions with respect to the federal sentencing guidelines. as stated in lhe Plea

Agreement. Exhibit I l
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24. On March 26. 2019. Judge Young held a sentencing hearing on Mr. Raftery·s case, and

imposed sentence upon him. On March 27, 2019, Judge Young entered a Sentencing

Order sentencing Mr. Raftery to a tenn of three months' imprisonment, pJus one year of

supervised release with standard ·and special conditions. He was ordered to pay restitution

in the amount of $5 J .337.50. and a special assessment of $100 was imposed. Exhibit 12.

25. On July 19, 2019, U.S. Probation Officer Patrick Skehill and Mr. Raftery agreed to a

payment schedule for the ordered restitution of $400 per month. Exhibit 14.

26. On October 8. 2019. the U.S. Attorney for Massachusetts moved for an Order of 

Garnishment against Mr. Raftery and Empower Retirement. Massachusetts Deferred

Compensation SMART 457 Plan. stating in its motion that it anticipated that disbursed

funds would pay the outstanding restitution order in full. No evidence has been submitted

to suggest that that Order was not granted, nor has any been offered to suggest that the

restitution order was not satisfied. Exhibit 20.

27. On March 29. 2019. the Board voted to convene a hearing to consider whether any action

should be taken in connection with Mr. Raftery's rights or benefits in accordance with

G.L. c. 32 or any other applicable laws. and to suspend his retirement allowance, effective

March 29. 2019. Exhibit 4.

28. Mr. Rafte.ry had retired effective March 22. 2018. and as oftbe date of his retirement. he

had 21 years. 9 months, and 25 days of creditable service. Mr. Raftery was born on July

29. 1970. and he thus retired atage47. Exhibits 16. 17, Tr. 21:17-)9.

29. On his Retirement Application, Mr. Raftery had elected .. Option C," the option that

provides for a lifetime benefit and, upon his deam continued payment to his wife, as his

beneficiary ofrecord, Exhibits I 6 and 21.

30. At the date of his retirement, Mr. Raftery·s annuicy reserve account totaled $169,324.05.

of which ·$164.505.20 \\'BS attributable to deposits he made during his membership.

$4. 791. 08 interest earned over time on those deposits, and $22. 77 to current interest.

Exhibits 17 and 19.

3 J, The first payment of his retirement allowance was issued June 30. 2018. Exhibit 19. 
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32. From the date that the MSERS began paying Mr. Raftery his retirement allowance until it

suspended it because of his conviction, it  issued a total to him of$73.951.73 in gross

retirement benefits. While payments were being issued. deductions were taken from the

gross amounts for federal tax withholding and insurance contributions. Exhibit 12.

33. The SBR sought and obtained an actuarial valuation of Mr. Raft.ery's account from John

Boorack. State Actuary for the Public Employee Retirement Administration Commission

(·'PERAC"'). an agency that oversees all Massachusetts state and local retirement boards.

Mr. Boorack is a Member of the American Academy of Actuaries. Exhibit 21. 

34. Mr. Boorack determined that as of March 22. 2018. Mr. Raftery's total Option C benefit

was $72.205 per year. Exhibit 21.

35. Mr. Boorack estimated the present value 1 of Mr. Raftery's future retirement allowance to

be$] .025 million. To calculate this estimate, Mr. Boorack used the RP-2000 Mortality

Table (unisex) to estimate Mr. Raftery•s and his wife's life expectancies, and assumed an

annual interest rate of seven (7) percent. He also assumed that the payee would receive an

annual cost of living adjustment ("COLA .. ) of $390 per year. Exhibit 21.

ANALYSIS AND CONCLUSIONS OF LAW 

Section 15 requires. first, consideration of whether Mr. Raftery has been convicted of violations 

of law applicable to his office or position. as that term is used in Section 15( I) through (4); and 

second, whether the conviction is ·:final"' within the meaning of that statute. Neither party has 

disputed that the conviction is final Thus if, as the SBR has argued. Section 15(4) applies to his 

case. Mr. Raftery's retirement allowance must. by law, be forfeited. and no beneficiary may be 

eligible to receive any benefits from his account. The Board must also consider additional 

consequences that potentially follow from that detennination. in particular. the applicability of 

1 The term .. present value" is an actuarial term of art that. when applied to annuities. represents an estimate
of the sum that must be invested to guarantee a desired annuity payment in the future. assuming a specified 
rate of return on the investment and either a predicted or a defined end date for payments. Present value 
thus incorporates an interest rate that is chosen to reflect the time value of money, See, e.g .. Ma11hat1a" 
Ford Li11coln. l11c. ,,. UAW Local 159 Pension Fund. 331 F. Supp. Jd 365, 383-85 (D.N.J. 2018). 
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Section I 5(6), and the amount, if any. of retirement allowance payments that must be either offset 

against Mr. Raftery•s accumulated total deductions. The Board must also consider whether it 

should take any action pursuant to G.L. c.32. § 20(5)(c)(2), to correct any errors in Mr. Raftery's 

account. 

In his closing memorandum. Mr. Kiley has argued that that full restitution restores Mr. Raftery·s 

entitlement to retirement benefits under Section 15(1). His Statement of Issues similarly 

challenges the applicability of forfeiture under Section 15(3). Counsel for Mr. Raftery bas also 

raised the issue of whether forfeiture of Mr. Raftery1s retirement allowance under Section I 5( 4) 

constitutes an excessive fine in violation of the Eighth Amendment to the U.S. Constitution and 

Anicle 26 of the Massachusetts Declaration of Rights. 

I. WJ,etl,er G.L c. 32, §JS applies to Mr. Raflery's Retirement Acco1111t

Taking first the question of the applicability of Section 15(1); That subsection applies to "[a]ny 

member who has been charged with the misappropriation of funds or property of any 

governmental unit in which or by which he is employed or was employed at the time of his 

retirement or tennination of service .. :• (emphasis supplied). G. L. c.32, § 15(1 ). Mr. Kiley has 

argued that this section was established when overtime abuse was not treated as a criminal maner. 

E\'en accepting that to be so. this section cannot be interpreted to excuse wrongdoing against a 

governmental agency after a conviction for the crime of embezzlement. Rather, three other 

subsections of Section 15 establish the consequences of convictions of criminal offenses. and all 

three, in almost identical language. require forf�iture of all retirement benefits: Section t 5(3 ). 

Section 1S(3A) and Section 15(4). See also. Essex Reg'/ Rel. Bel, •. Swallow. 481 Mass. 241. 245 

(2019). There is no dispute here that Mr. Raftery has not merely been charged with a crime 

relating to misappropriation of funds. or property of a governmental unit by which he was 

employed. but he has been convicted of one. and Section 15( I) is inapplicable to his case. 

With respect to Sections 15(3 ), J 5(3A) and 15( 4 ), alI of which apply to the consequences to 

retirement system members who have been convicted of a crime, the Court in Swallow described 

the legislative history of those subsections, and the distinctions between them. It stated that 

Section l 5(3) "denies a retirement allowance after final conviction of such member 'of an offense 

involving the funds or propeny of a governmental unit or system referred to in subdivision (I) of 
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this section.' and does not permit the return of retirement contributions ·unless and until fuJI 

restitution for any such misappropriation has been made.' '' Swallow, 481 Mass. 245 (2019). 

Conttmy to the Respondent's suggestion, Swall•w did not construe this subsection to allow 

reinstatement of the member upon making full restitution. mt her. it makes full restitution a 

condition of receiving the member·s own monetary contribution to the retirement system. 

I 12 

Section 15( 4 ), by contrast. was enacted in response to the decision in Collatos \'. Boston Rel. Bd .. 

396 Mass. 684 (1986). which held that Section 15(JA). which mandated forfeiture of retirement 

benefits by public employees who have been convicted of certain state offenses, did not apply 

where the employee had been convicted of a parallel federal offense. Recalling the Court's 

holding in Gc!(fheJ' , •. CRAB. 423 Mass. I ( I 986), the Court in Swalloll' again noted the 

Legislature's intention to avoid specifying the precise nature of the crime or circumstances that 

would lead to pension forfeiture. Clearly, the Legislature also intended to ensure that federal 

crimes were sanctionabJe under Section I 5. The Respondent's argument. that Section 15(4) is 

inapplicable to this case because restitution has been made, is unpersuasive. 

The Application of Section 15(4) to Mr. Raftery's Account. 

The primary issue presented here is whether Mr. Raftery's actions. which resulted in his 

conviction for one count of violation of Embezzlement from an Agency Receiving Federal Funds, 

in violation of 18 U.S.C. § 666(a)(I ){A). and Aiding and Abetting. in violation of 18 U.S.C. § 2 

triggered the forfeiture requirements of Section 15( 4 ). which pro\'ides: 

In no event shall any member after final conviction of a criminal offense 
involving violation of the laws applicable to his office or posilion. be 
entitled to receive a retirement allowance under the provisions of section 
one to twenty-eight. inclusive. nor shall any beneficiary be entitled to 
receive any benefits under such provisions on account of such member. 
The said member or his beneficiary shall receive, unless otherwise 
prohibited by law. a return of his accumulated total deductions; provided, 
however. that the rate of regular interest for the purpose of calculating 
accumulated total deductions shall be zero. 

To make this determination. the Board must determine whether there is a direct link between at 

least one of the criminal offenses of which he was convicted, and his office or position. 
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The substantive touchstone intended by the General Court is the criminal activity 
connected v.rith the office or position. Yet it is also apparent that the General Court did not 
intend pension forfeiture to follow as a seque/ae of any and all criminal convictions. Only 
those violations related to the member's official capacity were targeted. Looking to the 
facts of each case for a direct link between the criminal offense and the member's office or 
position best effectuates the legislati\'e intent. 

Gaffhey , •. Conrribwory Retirement Appeal Board, 423 Mass. 1, 4 - 5 (1996). The Court's 

definition of what constitutes a direct connection to criminal violations is not restricted to crimes 

that specifically reference public employment. or to criminal activities undertaken at or during 

work. 

This "direct link" requirement "does not mean that the crime itself must reference public 
employment or the employee's particular position or responsibilities;· Maher, •. Justices of 

the Quincy Div. of the Dist. Court Dep 'I, 67 Mass. App. Ct. 612. 616 (2006), Maher \I. 

Retirement B1.l of Quincy, 452 Mass. 517 (2008). cert. denied. 556U.S.1166 (2009), or 
rhat the crime necessarily must have been committed at or during work. Durkin v. B0s1011

Retiremem Bd, 83 Mass. App. Ct. l 16, l 19 (2013). However, where the crime itself does 
not reference public employment or bear a direct factual link through use of the position's 
resources, there must be some direct connection between the criminal offense and the 
employee's official capacity by way of the laws directly applicable to the public position. 
See Gaffi1ey. supra at 5. 

Garney, •. Mass. Teachers· Retirement System, 469 Mass. 384. 389 (2014). 

The Court has identified two types of cases: those involving "factual links." and those involving 

"legal links ... Essex Reg'/ Retirement Bd. , •. Swallow. 481 Mass. 241 (2019); State Bd of Rel., •. 

Finneran, 476 Mass. 714. 720 (2017); Gamey ,,. Moss. Teachers· Retiremem System, 469 Mass. 

384 (2014). In discussing this issue, the Court stressed that in cases involving factual links, a 

public employee's pension-was subject to forfeiture only when there was '·a direct factual 

connection between the pu�Jic employee's crime and position.�' Swallow. 481 Mass. at 249- 250. 

Jn cases involving legal links. a public employee's pension is subject to forfeiture upon the 

conviction for a crime that directly implicates a statute that is specifically applicable to the 

employee's position." Finneran, 476 Mass. 720. citing Rer. Bd ofSomerl'ille ,,. Buonomo, 461 

Mass. 662. 671 (2014). A legal link is shown where the crime of which the employee is 

convicted •'is contrat)' to a central function of the position articulated in applicable laws." 

Fi1111cran. 476 Mass. 721. quoting Garney, 469 Mass. at 391. 
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The facts of this case show a clear factual link between Mr. Rafte.ry's conviction and his position 

as a State Police Trooper. As a State Police Trooper. Mr. Raftery•s duties included enforcing the 

traffic laws. including on the Turnpike. During the plea hearing in the U.S. District Court. Mr. 

Raftery admitted that he signed up for hundreds of AIRE Program and X-Team overtime shifts 

that he either did not work or did not work fully, and submitted timesheets to his employer, the 

State Police. requesting payment for them. This falsification involved sophisticated and 

deliberate actions. For example, Mr. Raftery submitted altered traffic citations to hide that he had 

not worked the full hours charged during these AIRE Program and X-Team overtime shifts. 

Based on these actions, his employer submitted his claims for overtime to the MassDOT. which 

funded the AIRE and X-Team programs through federal grant money. Mr. Raftery·s materially 

false statements thus were critical to his accomplishing the fraudulent procurements from the 

MassDOT. The dollar value of the overtime he fraudulently claimed and was paid was 

substantial: $51,337. Thus, tbere is a direct factual link between the monetary payments that were 

the basis for Mr. Raftery's conviction and his position. See. Winthrop Ret. Bd. v. LaMonica. 98 

Mass. App. Ct. 360. 370 (2020). reriew denied. 486 Mass. 1113 (2021) (direct factual link where 

payments were inextricably intertwined with member's position). 

For the reasons stated abo\le. the Hearing Officer recommends that the Board find and rule that 

there is a clear and direct factual link between Mr. Raftery's office or position and the crime for 

which he was convicted. 

The second consideration under Section 15(4) is whether Mr. Raftery·s convictions are final. The 

term ·•final conviction" as used in Section 15(4). means the sentence. which is the final judgment 

at issue. Therefore:, upon sentencing. the conviction becomes final. DiMasi , •. State Bd. qfRet.. 

474 Mass. 194 (2016). On July 2, 2018. Mr. Raftery pleaded guilty to the charges encompassing 

three different crimes for which he was charged. On March 26. 2019, Judge Young imposed 

sentence on him. and that sentence was entered in the Court's records March 27. 2019. No party 

has disputed that under Section 15(4). upon that sentencing. his conviction became final. 

Because Mr. Raftery's actions resulted in a final conviction for a violation of the law applicable to 

office or position. the forfeiture provisions of Section 15(4) apply to him. Accordingly. pursuant 

to Section 15(4). upon his final conviction. Mr. Raftery forfeited the right to receive a retirement 

allowance. Further. the second sentence of Section 15(4) mandates the SBR return to Mr. Raftery 
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Ms accumulated total deductions. but requires that the rate of interest be zero. As a practical 

matter. it thus unambiguously requires the forfeiture of all interest that has accrued on Mr. 

Raftery·s retirement account. 

The application of Section 15(6) and G.L. c, 32t § 20(S)(c)(2J 

115 

As the forfeiture provisions of Section 15( 4) have been found to apply to Mr. Raftery. the Board 

must also consider the additional consequences that flow from that detenninalion: the application 

of Section 15(6), and of G.L. c. J2. § 20(5)(c)(2). 

Members who retire after April 2. 2012. are also subject to the provisions of Section 15(6). See. 

201 J Mass. Acts c. 176, §§ 31 and 65. Section 15(6) states: 

If a member's final conviction of an offense results in a forfeiture of rights under this 
chapter. the member shall forfeit. and the board shall require the member to repay, all 
benefits received after the date of the offense of which the member was convicted. 

Because Mr. Raftery retired after April 2. 2012. Section 15(6) applies to him. As the offenses for 

which he was charged and convicted pre-date his retirement. all benefits paid out of his retirement 

account are subject to the mandate of Section 15(6). Accordingly. the full value of the gross 

amounts paid from Mr. Raftery's account must be repaid to the MSERS. and the balance of 

Mr. Raftery·s accumulated total deductions should be reduced by those amounts paid to him and 

his beneficiaries from the date of his retirement. l 

Mr. Kiley concluded his final memorandum by arguing that if Mr. Raftery' s retirement allowance 

is not restored and forfeiture is imposed. his accumulated total deductions should be returned to 

him pending the outcome of an appeal. The statute does not authorize such an action. 

Section 15(4) states that, .. In no event shall any member after final conviction ... be entitled to 

receive a retirement allowance under the provisions of [G.L. c. 32. §§ 1-28] inclusive." ..  The 

words •fi]n no evenf connote the absolute never or ·under no circumstances.' {citations omitted]. 

It excludes all discretionary consideration." State Bd of Retirement"· Woodward 446 Mass. 

� Section I 5{4) has been held to require that, if the member has already received a retirement allowance, 
the net amount of Mr. Raftery's accumulated total deductions should be reduced to reflect the annuity 
portions of payments made to him from his account. DiMasi 1·. Stale Bd. of /let., 474 Mass. 194, 203-204

n.12 (2016). However. as Section 15(6) requires the �payment of both the annuity and pension portions of
a retirement allowance. that requirement is redundant.
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698. 708 (2006). To comply with this provision. after a member's final conviction but prior to a

final Board determination under Section 15, the Board has consistently suspended direct 

retirement aJlowance payments on the member's account. However. during suspension of 

payments to the member. the MSERS system continues to make certain federal tax and insurance 

payments on the member's behalf. 

When a member is receiving regular retirement allowance payments. the accounting system 

includes in the gross amount payments that are made toward federal taxes and insurance. The 

member receives a net payment that has been reduced by the deduction of those tax and insurance 

payments from the gross payment. As Section 15( 6) requires recovery of the gross retirement 

allowance paid to Mr. Raftery prior to i.ts suspension. no further accounting steps are required to 

address the recovery of those federal tax and insurance payments. However. upon the suspension 

of retirement allowance payments. continued tax and insurance payments made on the member's 

behalf are 1101 deducted from a gross payment credited to the member. and thus must be treated 

separately. and treated as erroneously made. 

Chapter 32. Section 20(5)(c)(2). provides in relevant part that 

When an error is ... made in computing a benefit. and. as a result. the member or 
beneficiary receives from the system more or Jess than the member or beneficiary would 
have been entitled to receive ... had the error not been made. the ... error shall be 
corrected ... and future payments shall be adjusted so that the actuarial equivalent of the 
pension or benefit to which the member or beneficiary was correctly entitled shall be paid. 

Thus. the amount of accumulated total deductions returned to Mr. Raftery must be reduced further 

by any federal tax and insurance payments made on his and his beneficiaries' behalf while his 

retirement allowance was suspended. 

II. JJ'/1el/1er 'Forfeiture of Mr. Rafter)''s Retiremellf Alfowa11ce V11derSection 15(4)

Co11stit11tts a11 Excessive Fi11e i11 Violatio11 of t/1e Eig/1111 Amendme11t to t/1e U.S.

Co11stit11tio11 a11d Article 26 of the Afassaclmsetts Declaratio11 of RigJ,ts

Counsel for Mr. Raftery has also argued that total forfeiture of Mr. Raftery"s retirement 

allowance, and with it the forfeiture of potential retirement benefits for a surviving spouse. 

constitutes an excessive fine and is thus in violation of the both the Eighth Amendment to the 

U.S. Constitution and Aniclc 26 of the Massachusetts Declaration of Rights. U. S. CONST. amend. 

VIJI. Mass. CONST Pt. 1, an. 26. 
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Neither the federal nor state constitutional challenge presented here can be resolved in this forum. 

Unless it is expressly granted. administrative agencies lack the authority to decide constitutional 

challenges. Harlford Acc. & lndem. Co. ,,. Comm'r of Ins .. 407 Mass. 23, 28 ( I 990) 

(Commissioner's broad authority under G.L. c. 175 does not imply a grant of authority to review 

constitutionality of residual market plan Commissioner himself had approved) citing. Dnb. 

ltll'eJ•tigatfre Fund Effort. Inc. v. Med Molpr•ctice Joint Underwriting Ass'n of Massach11se11s. 

409 Mass. 734. 744-45 (l 991) As applied specificaJJy to the issue of whether the Eighth 

Amendment might apply to forfeiture under Section 15, the Appeals Court has held that 

resolution ofa constitutional claim is a judicial function. and as such is outside the jurisdiction 

and expertise of the retirement board. Maher\'. J11srices of Quincy Div. of Dist. Court Dep't. 67 

Mass. App. Ct. 612 (2006 }. 

There is a narrow exception applicable to Section I 5 matters: The Courts, in considering Eighth 

Amendment challenges to Section 15. have called for specific findings regarding the value of the 

forfeiture at issue. Maclean ,,. State Bd. qf Retirement, 432 Mass. 339. 348 n.11 (2000). 

Mr. Boorack's estimate of the present value of Mr. Raftery's retirement allowance serves that 

purpose: it is based primarily on records held by the SBR that specifically relate to Mr. Raftery' s 

account. is clearly within Mr. Boorack's expertise. and is directly related to PERAC's oversight 

of public employee retirement systems. Limited factfmding based on Mr. Boorack•s evaluation is 

thus an appropriate response to the Court's direction. and also serves to advise the Board of the 

monetat)' ,•alue at issue. 

Beyond that, however. the question of whether forfeiture of Mr. Raftery·s retirement allowance 

constitutes an excessive fine is outside of the authority of the Board to address. The Board has no 

discretion to adjust the results of a forfeiture and no authority to waive the requirements of 

Section 15. 

CONCLUSION 

The Hearing Officer recommends that the Board find and detennine that Mr. Raftery has been 

convicted of criminal offenses involving violations oflaw applicable to his office or position. and 

the pension forfeiture provisions of Section 15(4) therefore apply. The Hearing Officer also 

recommends that the Board find and determine that Mr. Rafte,y•s convictions became final for 
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the purposes of Section 15(4) on March 27. 2019. the date the Order and Judgment of the U.S.

District Coun was entered. 

In addition. the Hearing Officer recommends that the Board find and detennine under Section 

15(4), that Mr. Raftery forfeited his right to receive a retirement allowance under G.L. c.32. §§ 1 -

28 on his sentencing. and that neither he. nor any of his beneficiaries are entitled to receive any 

rights and benefits under such pro\'isions. 

Section 15(4) pennits Mr. Raftery to receive a return of his accumulated total deductions but 

requires the Board to apply an interest rate of zero percent to those deductions. The Hearing 

Officer recommends that the Board specifically so rule. and thus find that interest in the amount 

of$4.8J3.35 is forfeit. 

Because Mr. Raftery retired and began to receive a retirement allowance after committing the 

offenses for which he was convicted. the Hearing Officer recommends that pursuant lo Sections 

15( 4) and 15( 6 ). in determining the unexpended amount of his accumulated total deductions. the 

Board reduce the accumulated total deductions on his account by the full (i.e .. gross) value of all 

amounts paid lo Mr. Raftery and to his beneficiaries. 

Further, pursuant to G.L. c. 32. § 20(5)(c). the Hearing Officer also recommends that in 

determining the unexpended amount of Mr. Raftery·s accumulated total deductions. the Board 

direct its staff further to deduct the amount of any federal income tax payments wid the amount of 

any insurance payments made on his and his beneficiaries' behalf. beginning upon the date his 

retirement allowance was suspended, and continuing through to the implementation of this 

decision. 

Finally. pursuant to Section I 5(6), the Hearing Officer recommends that the Board direct its staff 

to pay to Mr. Raftery any remaining balance of his accumulated total deductions. and if there is a 

shortfaU. to take steps to recover the balance from Mr. Raftery 

.
,
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Susan G. �-f1dersgr,t'E�q. 
Hearing Officer 
Department of the State Treasurer 
One Ashburton Place. 12th floor 
Boston, MA 02 l 08 
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Thomas ft Kiley, Esq. 
Cosgrove, Eisenberg & KHey 
One lntematlonal Place, Suite 1820 
Boston, MA 02110-2600 

Re: Gregory Raftery/ Appffcablllty of G.L c. 321 §15 

Dear Attorney Kltey: 

Aprll 5, 2022 

• /�/4 ,/4�¥-U�. r�
f, .,_,.,,I,,. I/ t' u, A,.. 

I am writing today on behalf of the State Board of Retirement ("Board") In connection with the 
above-referenced matter and your cUent, Gregory Raftery. 

As you know, under correspondence dated March 24, 2022, the Board's Hearing Officer Issued 
"Recommended Findings and Decision". The Board considered that recommended decision at 
its meeting held March 31, 2022. 

This fetter ls to notify you that the Board voted to accept the findings and recommendations of 
the Hearing Officer. Vo11 have the right to appeaf this determination pursuant to G.L. c. 32, 
§16{3) after the vote has been certified by the Board. Such certification will take place when
the Board adopts the minutes of the March 31, 2022 meeting. See Salvatore F. DIM Iv. State
Board of Retirement. Clvll Docket Number 2010 01 r>I 0373, decision of the Boston Municipal 
Court dated Jufv 9, 2010 (McConnick, J.) 

A formal notice from the Board, including that right of appeal will be forthcomlng when the 
Board's March 2022 decision has been certified. 

!Maia oJfiu: One 'Ulnur Smrl, Q!tMlon, � 02 J0!-4 U 7 • � 611.367.7710, J.800.J92. 6014 (i11 �) • 'F� 61 ?. ?23. 1418 
�Ojfia: 436 �t Stntt, �m 109.A. Spn"rrgfi,(J/, � 01103 • '1'&,r,e.• -,1J.lJO.6JJJ • f'4.t' 4JJ.7J0.61J9 

,We$: wwu,.ma.u.gm,/�tJTrmmt 
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If you have any questions please contact Melinda Troy of this office at (617} 367-9333, 
extension 238. Attorney Troy wlll also be In touch with you under separate cover. Thank you 
for your attention. 

245 

Add.021 



-� ��c/���«det�
�C6 �/Ke Y� �H�tm,

.!Jklk ,�,d'�!#�)�vren� 

!ik,�,,_ �««-�- tJ.R?t'cf 9/�/

.f!lr�,,,A' .!ll 'lt,�:,,
.;J:;.,,HWI •-' �,.,-, :;:,., ..,/ 

cl.,, 

Thomas R. KIiey, Esq. 
Cosgrove, Elsenbers & KIiey 
One lntem1tlonal Place, 18th Floor
Boston, MA 02110 
Re: Gregory Ra�ery/ Appllcabllltv of G.l. c. 32, §1S

Dear Attorney ICUey:

. ../}� .:km.-/4 ;1� 
;,:,.,.,,,u. !).i>,,A-, 

May 11, 2022

I arn wrltlns today on behalf of the State Board of Retirement ("'Board'") In connection with the
above-referenced matter and you, cllenr, Gregory Raftery.

As you know, vta a decision dated March 24, 2022, the Board's Hearin& Officer Issued 
"Recommended Flndlnss and Decision". The Board considered that recommended decision at
Its meeting held March 31, 2022. 

At that meetlns, the Board voted to adopt ell of the findings and recommendations of the
Heartns officer. 

The minutes af that meeting were approved by the Board at Its meetlns held on Aprll 28, 2022,
thus certifying Its decision. &t �1,lvat2rc F, DIMasl v. State Board of Rettrement, Ovil Docket
Number 2010 01 CV 0373, decision of the Boston Muolcipal Court dated July 9, 2010 
(McCormJck, J.). A copy of those minutes Is attached.

tf you, dlent Is 988rieved by the Board's daclsion, pursuant to G.L c. 32, § 16(3J, you may, 
within thirty (30) days, bring a petition In the district court within the terrltorlal Jurisdiction In
which he resides praying that such actfon and decision be reviewed by the court. 

7/i'��) _}!��q. 
Executive DI or 

!lfllfll ojJuc O111Wintotr Stmt, l&sl<1n, � 02108-4147 • �Jo-n,: 617.J67,17l0, J,,00,J!IZ.6014 (in�)•�� 6l7.11J.UJ8
�o.ffia: 436 «>wipt .Strr11, �111109�, Spn'nafidtf; � 01 JOJ • §'Miu.' 41J.1Jo.61JJ • f°At" 4JJ.730.6JJ9

m6: 'CUII/Ul.11UUl.gf1P/l'it1motnt 
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MINUJP fOI INUW IQAIJP MmJNG 
SJ'AB f PARP Pf t!muMJNI 

fflMMSESSIQN 

D05'48 

DATE: Mardi !l, )022 TME: U:50 A.M. 

Na:Onc Winter Street -8° Floor, Boston, MA 

11iE IJWIQ EN1fBS INTO EXECUTIVE SESSION 

At t1:SO o.m. � Board vt�ml ltdO � 5eulon ram/$ oppHcolfom fotdboblllty 
rtrksment, aaodtncd � and ttJ also CJJMlthr rh• ffputotlon. efloroi:trr, physlcol 
mndltloll, or mtnr.,I lieofth of lndMduolJ with "'4inm I,� tftf Soard. lndJa1lrd tht Boord 
would not� In Opan .S,Qlon ofter rhe txmitttt Swlon and WIii od,lou,n Mt niuUno at 
dJt lOIICIIWOn of the &IMlve Sadon. 

EKh Board membfr confirmed that no other person was praent with them -artd/or able to he1rU.. 
discussion 11 the r.rnote locatlotl. 

Mr. Gotmley Nd1 • motion to ellter bto4lvll Sealcin. Mt. Daal-second1dtt.. motion, 

ON nfE ROU. CALL THI VOii WAS AS FO"-OWS; 

Ms.D111 Ye.s 
MJ. ML'Goldrtd Yes 
Mr. Valerl Yes 
Mr. Gomdey Yes 
T,..surer Goldb■rs Vu 
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1. Gtqo,y Raftery. Dcdet No. 19-1215-0l

Hearing Officer Scasan Andenon, Esq. rNCWtd dte case and her ftndlnlL In 2015 ind 2016
Mr, Grqory Rlfmy, A SUte Trooper, 11,ned•UP for and teeelWd owrtlmt pay. It was later
rtvuled that Mr. Raftery submitted false reports of DVffllme worked and fmldullnt traffic
dbtlons. In 2011, Mr. Raftery plnd 111lltv to the dmp or lmbmlement from an Aae,q
RtuMna Fede/91 Funds and Ald"'a and Ablttln1, In 2019, tht Board wted to t.MVtne a
he1r1111 to consider whnhff •nr 1ct1oa lbould be taken bl conntalon wlttl Mr. Raftery's
rt,tds or befleflts In accardance wtth Chtpttt 32.

Attorney Anderson DU111ned her recom� as repc,ted In her Decision of Mardi 24.
2022. Sh. recommended that Mr, R1flefy forfeited his rllht tc �• • retnment
111owfnce; tut ht must� eh lfflOUnts paid to fllrn ,rtd his bentffdsrfes f'l'Dffl the dlte of
hi• rtlltement; rep1v an ptyn\ent$ made on his �■If; Ind the Board return to him the
b■larce of hi$ accumut.tad deducdofts 1fter subtracttna the amounb ldentffted at,ove.

After� er,d dlscUssloft, on I motion b¥ Ml. McGoldttdc and seconded by Ms. Deal, the
Boa rd voted to� the flndln,s 1nd recommendatJonsof the Heanna Officer es
presented based on the dralmstanctS pnsented,

2 
Mud!JOU 
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ON THt ROLi. CAU. M VOTtWASASFOUOWS: 

Ms.Deal 

Ms. McGoldrkk 
Mr. Vallft 
Mr. Gormley 
Treasure, Goldbe11 

005150 

(Tm,s111Wr Goldberg dfpo,tftl the mnun, or ll:lOpM. Sorola Kim,, Tra,w,y G.narol Coumft 
OISimwJ th. Ololr.} 

) 
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COMMONWEALTH OF MASSA . SBTFS 

I : j 
NORFOLK, ss. DEDHAiw· DJSTRICI' COURT 

I .. l 
• 

DO'll'Tlr7,.,....._ NO. 2254CV000232 
'I I 

GREGORY RAFTERY, 
Plaintiff 

v. 

STATE BOARD OF RETIREMENT, 

Ihifendant 

I I I 

FINDINGS OF FACT, RULrNGS QFL.AJW. 
I _, J 

DECISIQNAND ORDER ONPh"1111QNTO
l . , REYIEWPENSIONFORFElTUREI. I, l '1 

The Plaintiff, Gregory Raftery ("Plaintiff', "Raftery"� ,rings; is Complaint/

I I I 

Petition to Review, pursuant to G. L. c. 32, § 16(3), seeking .reversr-1 of a decision by the 
' I II ! 

Defendant Massachusetts St.ate Board of Retirement {"Def«rnd.ant", "SBRj imposing a 

mandatory forleiture of Rafterys pension under G.L. c. 3t-§ 15(4�, which provides that

no member of a public employee retirement system sJi1i]Je edtitlecl to a retirement

all ft "cti" f • 'nal ffe • 11· : • ! . 1 • of th 1 owance a er convi on o a cnnu o nse mvo vmg vio ation e aws 

applicable to his or her office or position. Raftery does nbt,conJt the factual basis for

the mandated forfeiture, but instead claims that the de1sion of the SBR violates the
I i 

'"excessive fines" provisions of Article XXVI of the Massachusetts Ji)eclaration of Rights • 
II I 

l 
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("Article 26", "Art. 26") and the Eighth Amendment to Je1Unil!,
j
k States Constitution

� I I ("8th Amendment") as well as the "cruel or unusuar provision pf Att- 26. 

Pursuant to G .L. e. 32, § 16(3)(a), this Court is au4o,:ired to hear ail evidence as

discussed in Rlaignani v. Justices of the Limn Division of the District Court Departmwt 
r : 

of the Trial Court. 100 Mass. App. Ct. 618,621 (2022) �nd determine whether the 

forfeiture was justified. The parties may present new evi4ce to be Court and/or rely

on the Administrative Record from the SBR proceedings ahd have the appeal decided by 

motions for judgment on the pleadings. In fact, in July of Jo?3, the parties filed, and the 

Court allowed, a Joint Motion to Proceed Based on � Upoll RectmL The Agreed

Record (" AR") consisted of the SBR Administrative Recbrd in iJs entirety and eleven 

additional documents which the parties agree may form Je;factull basis for the Court's 

consideration of whether Raftery's pension was properly rorfeitJ. The citations wbicl, 

follow are to the pages of the Agreed Record, which are 
i

e\!edAI}-· 

Additionally, the parties presented oral arguments :'on the merits at a hearing I I I 
before Judge Carroll on December 1, 2023 (Judge Carroll ha'.s since recused herself from 

this case). Although I w� not present at the hearing, II 'have listened to the entire

recording of that hearing twice. The parties filed Memorahda of Law in support of their 

respective positions and have also each filed proJsed FJclings of Facts and

Conclusions of Law for the Court's consideration. The C�urt bj accepted the Agreed 

Record and has considered all of its contents as well as de briefslon the merits and the

I : 
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other filings of the parties. The Court will consider these � cross �otions for judgment 
. 

l on the pleadings. 1 
Di . SCUSSIOD

I I Gregory Raftery served as a trooper for the Massachusetts1State Police ("MSP") 
I i. ifor just shy of 22 years. AR 224. In 2015 and 2016, he was Bfsign�d to Troop E and had 

responsibility for enforcing criminal laws and traffic re�atioru: while patrolling the
Massachusetts Turnpike ('Turnpike"). AR 78,225. DuJg1 those years, as a Troop E 
trooper, Raftery was able lo earn overtime pay (1-5 4 .. regt!larJy hourly pay) by
working two Massachusetts State Police ("MSP") init\ia.tiv� lthe Accident Injury 
Reduction Effort ('"AIRE") and the similar "X-Team11 1prograrnl. AR 78,225- The

I objectives of the AIRE and X-Team programs were to reduce accidents and injuries on 
the Turnpike through enhanced patrols and the targetiJg of s�ers and aggressive 
drivers. AR 78-'79,225, Troopers working the AIRE pro}am wo�ked overtime in four 
hours blocks and worked eight hours shifts for the x-fr1 �am. , AR 79, 226. These 

I 
I programs were funded by the Massachusetts Department of Transportation ("Mass 

DOT"), which, in turn, received federal funds fro! • the U.S. Department of 
Transportation (U.S. DOT") AR 78,226. 

I By 2018, federal investigators discovered that a number of !he members of Troop
E, including Raftery, had allegedly sought and received okrtime ior AIRE andX-Team 
shifts they did not complete. AR 80�871 226-227. This inJestigatiJn led to Raftery being 
charged in an Information on June 26, 2018. in U.S. DJmct Court for the District of 
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Massachusetts with (1) embezzling from an agency receMngj°J funds in violation of 
I : I18 U.S.C §666(a)(1)(A), and (2) aiding and abetting in violation ot 18 U.S.C. §2, AR 39-
I I i 45. It was alleged that Raftexy received a total of $51,337,sr !n patents for work he did

not perform. AR 85,227. Approximately one week later) on July 2, 2018, Raftery
proffered a guilty plea to the embezzlement charge br· the information, waiving

I . I indictment. AR 48-56, 87. On March 26, 2019, U.S. Distrlct Ju�e Young sentenced 
Raftery to three months imprisonment and one year of JH release. AR 109-113.

Raftery WBS also ordered to pay $51,337.50 in restitui�n to �p and a criminal 
monetary assessment of $too. Id. , j

I: 
I On March 22, 2018, prior to the initiation of crhpi_nal :charges against him, 

Raftery retired from the MSP at age 47. AR 228. His retirJm'ent Jnefit was $72,205 per 
AR O M h bseq Raft .I : . til. d . • year. 229. n arc 29, 2019, su uent to ery j �nvic 

I 
on an sentencmg m 

federal court, SRB voted to suspend Raftery's retirement IPlowaµce and to convene a 
hearing to determine Raftery's pension rights. AR 221.1 �� at the SBR was held
on July 11, 2019, presided over by a hearing officej �nd al which Raftery was
represented by counsel. AR 164-99. On March 24, 2022, the hearing officer issued a 
Recommended Findings and Decision that concluded! becaJe Rafteiy had been 

I ' I convicted of criminal offense involving violations of law.' applibable to his office or 
position, his pension was required to be forfeited and thtt ·any plension benefits which 
had been paid would be required to be returned, Jess coJtrjbutio� made. AR 236-37.

SlIB hearing officer also received and credited uncontrovlrted tesbmony from the State 
I ·, ! Actuary for the Public Employee Retirement Administration Commission that the 
I 

., 

I 
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I 

present value of Raftery's future benefits was $1,025,oooj � 22�,236. On March 31,

2022, SRB voted to accept the findings and recommendatio� of Je hearing officer and 

Rafte,:y. received notice of the decision on or about Ma� 11, 2022. AR· 238-39. This

action ensued. l 

I 
The Plaintiff asserts that the mandated total 

r
\:r,,;_1Jlie of his retirement 

allowance and health benefits constitutes an excessive fin
j +

der �e 8th Amendment as

well as Art. 26. The Plaintiff further asserts that the inandAtory total forfeiture 
I 

constitutes cruel or unusual punishment under Art 26, whicb. is believed to be an issue 

of first impression in pension forfeiture cases in this state. The Defendant contends that 

Art 26 does not apply since the SBR is neither a "Court" nbr,!.a "MJgistrate" and bemuse 

the cruel or unusual provisions of Art. 26 appl1 io "tttezs involving the 

constitutionality of prison sentences or the death penalty am;l not �o monetazy (pension) 

forfeitures. 
' 

In £EMC=� Bettencoutt 474 Mass. 60 (2016), tp
l 
e Supreme Judicial Court 

I f 

established that G.L. c. 32, § 15 (4) ("§ 15 (4)") qualified as ·"-punis:timent" and was a fine 

within the llleaoing of the excessive fines clause of the! 8
th Amendment. The Court 

stated, "[t]he touchstone of the constitutional inquiry is tlie principle of proportionality. 

The amount of the forfeiture must bear some relationshi� -� theigravity of the offense 

that it is designed to punish." Id at 72 (quoting Unjteq States_v). B��l9!iian, 524 U.S. 

321,334 (1998) (ellipsis in original). ! : 
I 

s 
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The Supreme Judicial Court has not yet addressed w�fill1er M. 26 also applies to 
§ 15 (4) pension forfeitures in the context of being an exJJve fi'Je

1 
although the Court 

notes that two relatively recent Massachusetts District Corr'� de • I ions dealing with the
JI � issue, (&san v. State Board of Retirement , Springfield PFct Court, 2023CV0944, 

I :/ _ (October 4, 2022) and 0Yilin2 � State Board of Retireme�t, Pireld District Court,
222,,CV0072, (September 13, 2023), (See Attachments A J..t B to il'laintill's brief), were
decided pursuant to the excessive fines clauses of both thl �th Amlndment and Art. 26. 
The Plaintiff also contends that Art. 26 provides greatJr !jt>Jtion and is afforded 0 

lj broader application than the 8th Amendment. ,: � The Plaintiff further argues that as § 15 (4) �lifi� as punishmentJ 
Art.26 

precludes the imposition of punishments that are cruel J �usul.1. The Plaintiff notes
that the Art. 26 proscription against cruel or unusual �bmen� is likewise based on 

• a1· Urr'IL f • na1· • tha l J h I � . h uld be proportion tty. .1ue essence O proportio ity 1S t p,n,� tper 1or crune S 0 

graduated and proportioned to both the offender and j tirei· • Commpnwealth v.
Qmcepcion. 487 Mass. 77, 86 (2021); see also Commonwealtb. v. lPerez, 477 Mass. 677, 
68 ( ) Th P� • ti·« 1i ti. r th I J · !1. • • a1 • 3 2017 . e 1am espouses app ca on o e proportiona 1ty tripartite an ysts
discussed in ;eerez and Concepcion, including a compari�n of +• challenged penalty
(here, total forfeiture of Plaintiffs retirement allowance La health benefits) "with the
penalties prescribed for the same offense in other jurlsdictia:hs." �at 684. Again, the 

I :! IDefendant responds that the cruel or unusual provision of Art. 26 does not apply in the 
I I 

setting of pension forfeitures. 
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State 

I 

fmdincs qf Fact 
: 

l 

1. Plaintiff Gregory Raftery ("Raftery,,} was a trooper f�r the Massachusetts

Police ( .. MSP") from March 28, 1996, until his reh�ment on March 28, 2018. 
I 

I I 

I I l 

I 
I

2. On November 1, 1996, Raftery took an oath to r911estly and faithfully" serve 

the Commonwealth of Massachusetts, to "faithfully perform� his .duties, and to "submit 

to any penalties, fines or forfeitures imposed in aJrda.nce with the rules and 

regulations of the [MSP]." AR.128, 224; M.G.L. c. 22C, § it 

3. When Raftery retired, on March 22, 2018, at� 47, l. had 21 years, nine 

months, and 25 days of creditable service. AR.228. His retiremeJ benefit was $72,205 

per year, or a total present value of $1,205,0001 exclusive lt healtJ insurance. The Court 

recognizes those health insurance benefits to be significaJt, :although the amount is not 

established. 
I 

I, 

11 , 
I I 

4. During 2015 and 2016, Raftery was assigned to",TrooP, E of the MSP, which

was responsible for enforcing criminal laws and traffic re�tioos
1 

on the Massachusetts 

Turnpike ("Turnpike") . .AR225, 79. I 

5. In addition to earning a salary for a regulal 8-hoJ work shift, troopers

within Troop E were also able to earn hourly overtime pa� equivJlent to 1.5 times their 

regularly hourly pay, for various overtime assignments. �78. ln particular, Troop E 
l ' I • 

troopers could earn overtime pay by working for two MSP initiatives, the Accident 
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Injuzy Reduction Effort(" AIRE") program and the similar 1-Teat" program. AR.225,

78. !

6. The objectives of the AIRE and X-Team programs were to j:-educe accidents and

injuries on the Turnpike through en enhanced presenL of t:Jopers patrolling the 

T .,_ d • • di "duals h edinl I . . . 
ump1t1.e, an to target in yi w o were spe g i<>r engagmg m aggressive 

I I l 
driving. AR..78-79, 225. Troopers who were assigned to � A1Rf Program cond�cted

radar patrols on the Turnpike in four-hour blocks ol�ide of their regular work 

schedules. AR.79, 225. X-Team shifts were eight hours lo,g,'.!iL 
' 

7. As part of their AIRE and X-Team overtime perfoFmance and duties, troopers

gull• d •• AR. I •• 'tati'I I 'd re ar y lSSUe Citations. 79. n ISStnng a c1 on, ktroopers were reqwre to 

complete the appropriate sections of the traffic citation,: Jcluding the identity of the 

motorist of the vehicle, as well as the date, time, and place of the traffic violation, and to 

do so accurately. AR.79. AIRE and X-Team overtime Jres then required troopers to 

forward the citation to the officer in charge, along witl all thl required paperwork 
I • I needed to process them through the Registry of Motor Ve);ucles ("F ), the state court

system, and the MSP. AR.225, Bo-81.

8. Both the AIRE and X-Team programs were funded py the Massachusetts
t 

Department of Transportation ("Mas.sDOT''), which •no�d the MSP for the invoices 
111 i 

submitted for services rendere� including overtime shifts. AR.�6. The MassDOT, in 
I : 

turn, received funding for these initiatives from the United States Department of 
I :; 

• 
I ,I 

.a 
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:1 

I ,! I 
Transportation ("U.S. DOT'), which annually provides hundreds o

f 
thousands of dollars 

in funding to law enforcement agencies. � '/ I
I 

I 
9. By 2018, federal investigators had discovered }Wter,y was -engaged in an

embezzlement and cover-up scheme associated with hls in I oiveme�t in the AIRE and X­

Team programs. AR.82-87. Federal agents determined lt, d�ing 2015 and 2016, 

Raftery frequently miled to work the entire 4-hour AIRE fem4• shift or 8-hour X-

T • bift, l • his • t t I :h I ly • eam overtime s eavmg ass1gnmen up o seven ours, ear m some cases.

AR.82-83. In other cases, be co1lected overtime pay withbu� showing up to work for a 

given overtime shift at all. AR.83. .; 
1 

I' 
• 

10. At a rate of $75/hour, Raftecy received a total: of $51,337.50 in payments
I I I from the MSP for a total of 729 hours of work that-he never-performed. AR227, 85. 

11. Raftery !Dok steps ID conceal this sche!De bl iPtem�ly submitting to the
I I I 

MSP copies of citations that he never issued to drivers, i pertaining to non-existent 

misconduct by drivers. AR.83. Raftery destroyed or di*ed J. duplicate copies of 

these citations that should have been provided to MSP court offiJrs, the RMV, and the 

drivers themselves. Mt

12. On June 26, 2018, the United States !Attorney for the District of
I , l Massachusetts filed a felony information ("Information") against Raftery in U.S. District 

Court for the District of Massachusetts, charging Raftery! �:th: Cj� embezzling from an

agency receiving federal funds in violation of 18 U.S.C. § �6{a)'.(1)(A), and (2) aiding 

and abetting in violation of 18 U.S.C. § 2. AR.38-45. 

9 
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fl 

13. On June 17, 2018, Mr. Raftery signed a Ple� Agreement with the U.S.

Attorney, in which he agreed ID plead guilty to the lnfonhtion td waive indictment.

14. On July 2, 2018, a plea hearing was held befor,e Judge William G. Young.
. I ,: I . 

Mr. Raftery proffered a gwlty plea to 18 U.S.C. sec. 666(a)(1)(A� of the Information, 

waiving indictment. AR.225-36. I 
{ 

j 
15. • On March 26, 2019, Judge Young sentenced Jpiftery t� 3 months in prison,

I , I 
one year of supervised release thereafter, and imposed �titutfon in the amount of 

$51,337.5�, and a mandatory special assessment of $100. J268j70.

16. A violation of 18 U.S.C. § 666(a)(l)(A) l� the following maximum

nalti• t r · • thr f I · ;: · _l re1 pe es: up to en years o mcarceration; ee years o supel'VlS� ease; a manmum 

fine of $250,000, or twice the gross gain/loss stemming Mm thJ- offense, whichever is 

greater; a mandatory special assessment of $100; restiJti�n an�/or forfeiture to the 
; I 

extent charged in the Information. AR.48, 35; 18 U.S.C. ;§ 1666. Judge Young stated at 

the time of sentencing, "the highest sentence the. Court cotil� constutionally impose" in

accordance with the provisions of 18 U.S.C. § 3553(a) foJ �r. �er:y's offense was 27 
I I J 

months. AR. 255 .. Under the then advisory sentencing guidelines, Judge Young 

indicated he could "impose a fine of not less than $5,Jo?, no� more than $55,000. 

Restitution in this case is calculated at $51,337.50. la there must be a special
I I 

assessment." AR.257. 
I l 

, ,1 

' 

·I 
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' 

� 
I 
'I 
� 
� 
II 

� I 
17. Rafte:ry met the terms of his senteoc.e by serving the term of imprisonment

and pa}ing both the fine of $100 and the order of restitutib�, the 1ltter via garnishment 

of his Deterred Compensation SMART 547 Plan. Raftery Jus m�de full restitution to
I I 

MSP in an amount equal to that he received for the overti e:hoursjhe did not perform. 

l 'i 'I ! 

18. On March 29, 2019, the SBR voted pursuant 
I
to G.L. c. 32 § 15, to suspend 

•1 
I 

I • 

the retirement allowance that Raftery was then receivin
J 

apd to 1conveI.1e a hearing to 

d • Raft,. ... ,, . h • • .& rward AR. ,, Ietermme =J s ng ts to a penston going 10 
• (f· !

19. On March 24, 2022, after a hearing on Julj,
j 
i�. 20�9, the SBR's Hearing
J 

I 

Officer �ued Recommended Findings and Decision, co
j
cl,udin� that because Raftery 

� I 
had been "convicted of criminal offenses involving violations of ,law applicable to his 

f • I 
officer or position," his pension was required to be forfeitJci under G.L. c.32

1 § 15(4).
I 

AR.236. 
,, 
,, 

': ! 
20. The Hearing Officer found that the estimate� pre�nt value of Rafl:ery's

future retirement allowance to be $1.025 million, • exll�ive 1of health insurance.
I � I ' 

AR.229,236. Raftecy did not dispute that, at the time of tpe for(eiture, the estimated 

present value of his pension was $1.025 mfllion, exclusive l/healtli insurance. 

2L The Hearing Officer further reoommendeil thlJ becal.e Raftery had begun
11' • to receive a retirement allowance (in 2018) after committi*g th� criminal offenses (in 
I ,, I 

2015 and 2016), he would be required under G.L. c. 32, § 1;5(6), to return any benefits 

paid,'less any contributions that he made during his eJpioy. �R.237. The Hearing 
I :! I 

Officer did not consider Raftery's argument that the forfeiture would be an "excessive 

I :j 
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. 
I .: fine" under the Eighth Amendment to the U.S. Constitution and Article 26 of theMassachusetts Declaration of Rights, observing that such kuestibns were beyond the
I. !· I 

•SBR's authority. AR.235-36 (citing Maher v. Justices of Quincy IDiv. Of Dist. Ct Depi 
j � 67 Mass. App. Ct. 612, 619 (2006)). I .I 

J 
'1 

i I 2�. Subsequently, the board voted to adopt the Hitg Orcer's RecommendedFindings and Decision, and the SBR notified Raftery of i�i decision on. May n, 2022.
I AR.240-244. '• 
,. 
I 

,, 

23. Jurisdiction and venue of this matter lie withltlJis Court under G.L. c. 32, §16(3)(a) which is to review the action and decision oftbe S�te Jro of Retirement and"detennine whether such action was justifiable.• I : 24. Raftery's challenge is not framed as a facial chall�nge to the constitutionalityof G.L. c. 32, § 15(4). He challenges the application of it !o;jbim +d his wife under thecircumstances presented by the facts set forth in the� Record. 
Ge era} La § ( ) • • I :� lI hall 25. n ws c. 32, 15 4 , states, m pertinenti�art: I n no event s anymember after final conviction of a criminal offense 4ving rolation of the Jawsapplicable to his office or position, be entitled. to receive l retirement allowance under the provisions of section one to twenty-eight, inclusive, j nhr shln any beneficiary be entitled to receive any benefits under such provisions on aWunt Jf such member."

' 

,, 
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I 
I 26. Section 15(4) wm result in a furfeiture where a mtj,er either "(1) engage[s] in

criminal activity factually connected to his or her position or/ (2) vlolate[s] a law
expressly applicable to public employees or officials." Jsk_R�'l Retirement Bd. v.

I ' I Swallow, 481 Mass. 241, 248 (2019). I
I 27. The legal issue presented is whether the application of G.L. c. 32, § 15(4) by

the State Board of Retirement totally forfeiting the reJe�ent lnowance and health 
benefits of Mr. Raftery and bis wife based on bis federal Jn�ctioJ results in a violation 
of rights guaranteed to them under the Eighth Amendmint to 1Je Constitution of the 

I • I United States or .Article 26 of the Declaration of Rights. (" rcle 26 "). 
28. This Court's role is not to determine wheti the pelion furfeiture sbrtute 

is constitutional, but rather whether the State Board of RetiremJt's application of the 
--1 • • • • Raft b. 'fi d"' n

1 i .lb • fl peu.wty pl'OVlStons tt imposes on ery
1 

1s WI e an 1am y are e1t er an excessive ne, 
I or constitute cruel or unusual punishment. 

29. With respect to that issue presented, no deference is to be afforded to the
administrative determination made by the State Board bt RetiJment, which neither

I • I has, nor claims to have, any authority to determine whether tpe application of the 
forfeiture statute to Raftery is constitutional. 

punishments inflicted." 
30. The Eighth Amendment to the United States Constitution provides:

"Excessive bail shall not be required, nor excessive fines i�posed, hor cruel and unusual 
I ' I 
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3L Article 26 of the Massachusetts Declaration of �ts sunilarly provides: 

•No magistrate or court oflaw, shall demand excessive bail � surf es, impose excessive
Ifines, or inflict cruel or unusual punishments.It

.: I
Plalntffrs Constitutional Claim Under The Cn,iel and Unusual 

Clause of Article 26 

32. ln addition to claiming that SBR's order of total rfeiture of Raftery's

retirement benefits was an excessive fine under the 8th LenJent and Art. 2.6, the 

Plaintiff argues th�t it constitutes cruel or unusual punishtent llllter Art. 26.

33. Without addressing here whether SBR acts as � mam.strate or court of law

for putposes of Art. 26, which issue is addressed below, re eo.kt finds the Plaintiffs

cruel and unusual argument to be creative and earnest, but �ltimalely, unavailing. 

34. '!be Plaintiff notes that the total pension forf1;,re qLifies as punishment.

He argues that it is unusual punishment because it is out &t the oJdinary in the realm of

public pension forfeiture provisions as compared to bther ltes and the federal 

government. He posits that it is cruel punishment bluse �assachusetts public 

l d • S "al S • b fi • I .'. "th
l 

th • } empioyees o not receive OCl ecunty ene ts m connection WI e1r emp oyment 

35. The Plaintiff provides no authority for his p�posibon that the cruel or

unusual provisions of Art. 26 apply to pension forfeitures. rhe sJpreme Judicial Court.) 

Appeals Court and Supreme Court have all applied tJe ·•"excekive fines" clause in 

challenges to pension a nd other property forfeitures. BJttbnco) and its progeny, as 

14 
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;, 
well as IJzjakajian, applied the Exc�ive Fines Clause as 

,
�tin�ished from the Cruel 

and Unusual Punishments Clause in assessing 8th AmendmJnt cJnenges to forfeitures. 

The U.S Supreme Court has foreclosed challenges to pJ� forfiiture under the Cruel 

and Unusual Punishments Clause because the �ause "is Jn�ri•➔ with matters such as 

the duration or conditions of confinement." Afexaod..er y, _J.s .. , 509 U.S. 544, 558 (1993). 

In fact, in his written submissions, the cases which the PllJtµf rlerences in advancing

his cruel or unusual punishments argument under 4: 26 tb pension forfeiture,
I :· I generally relate to the constitutionality of prison sentence.s1; conditions of confinement 
I � I or the death penalty and not 1D pension or other pro""fil fo,tures. The Court also

notes the disparity in the proportionality standard applie� under the excessive fines 
I :r I 

clause with that of the cruel or unusual provision of Art. 26. To reabh the level of cruel or 

unusual, the punishment must be so disproportionate to/ 4• enLe that it "shocks the

conscience and offends fundamental notions of human �igniJ .. , mmonwealtb v. 

Jackson, 369 Mess. 904, 910 (19:,6), as opposed to +: •crols1y disproportionate"

requirement for excessive fines. This heightened standa
1 �

Y ,uggests that the cruel

or unusual clause of Art. 26 has application to a category o(·matters other than pension 

iirti. I: o e,rure.
/ i

36. The Court finds that the cruel or unusual
j

tovisions of Article 26 of the 

Declaration of Rights of the Massachusetts Constitution d
j
o �ot ad.ply to the forfeiture of

I I
retirement allowance benefits and health insurance as provided by I :· , 

1S 
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1
1 

i 
�· 

Plaintiff's Constitutional Qaims Under The Excessive Fines Clause 
I ' 

OfThe 8th Amendment And Article 26 

':fl. The Plaintiff seeks application of the ExcessiHFlnes;clause under Art. 26,as well as the 8th Amendment, in his pension forfeiture chill�nge. 
38. The Supreme Judicial Court has not ajled rhether the Art. 26 excessive fines clause applies to mandato,y forfeitures un�§l5(4?• The Defendant SBR argues that it is not a "mao-i�-te"' or "court oflaw as preJded i! Art.26 and thus Art.• ut>=�.. 

- I � I 26 does not apply. However, the Defendant further conterdsJ to the extent that the prohibi�n on the imposition of excessive fines under * 26 /does apply, it is not distinct from, or somehow broader than, the Excess1v! ¥mes Clause of the 8th " 
I Amendment. /I· • , 

. . I 
Art_icle 26 &cessiue Fine Claim: M<lflUl+e o� Court qf Law 

39. Art. 26 provides, in relevant part: "No magilJ..te J court of law, shall ...impose excessive fines•. Art. 26 is specifically limited tt lumsfunents imposed by a m:::im�trate or court of law. The Plaintiff does claim that thJ SBR lcted as a msu:rii::trate. ••-o-

I .. I -o-He does not claim that the SBR acted as a court oflaw. lls � below, like recent decisions in two Massachusetts District Court cases (CeJJ_and IGml.iru!l applying theExcessive Fines Clause in Art. 26, as m,ll as the 8th Amenl,,�nt, � pension forfeitures, Irule that the SBR acted as a magistrate, as that word had� hist6rically understood. 
16 
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.1 

I 
I 40. Art. 26 of the Declaration of Rights of the JJichus� Constitution, wasI I� I adop!Ed in 1780, approximately eleven years before the Ex�ve f mes Clause of the 8"

Amendment of the United States Constitution was lriacted.J The United States
Constitution was modelled, in part, after the M�achuslJ eoJtitution. The Art. 26
prohibition against eJCCeSSive fines emanated from concenllabo1•buses carried out by
the Crown through its courts and appointed officials. ThoW.lcpncerns provided impetus
for the ensuing Stb Amendment and its Excessive � Jause,j which was aimed at 
preventing an offender from being "pushed absolutely to He wall" by decisions catTied 
out by .agents or officers within the executive bran� of !government and its 
"prosecutorial,, power. See Browning_-Ferrls Jruius. Of vtf. !inc. vJ Kelco: D� ... Inc-" 11 I -I I . 492 U.S. 257, 266 (1989). The framers of Art. 26 and the, s,r Amendment were seeking 

• 
I 1 I to prohibit imposition of excessive fines by agents and representatives of government at 
t I l both the judicial and executive levels. . ' I 1 41. The word magistrate was used in the M�achus+ DeclaratiQn of rughts in

reference to officials of the Commonwealth administerin! I\,. lat, regardless of where
they served in the three branches of government. The GotJnor of the Commonwealth,, 'j l whom we today associate with heading the executive I Jran�l of government, was

I 1( identified as both the "supreme executive magistrate" (Part II, !Chapter II, Section I, 
Article I) and "chief ma'"strate" (Article XIII) in the MJlchusetts Constitution. The o· 1 ·, I • I U.S. Supreme Court has noted that "magistrate" is not11 confined to persons "who

I' I • ra1 • di ·a1 b • • cl des th I; wh I d • ·ct1 exel'CISe gene JU c1 powers, ut 1t m u o er�i ose uties are stri y
executive." Compton v. State of Alabama, 214 U.S. 11 7 (1idg). Bihck's Law Dictionary, .. � I 

:l I 17 
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., 
,I 
I ,, 
:1 
I 
I 6th Edition, (1990), defines magistrate as "a public civil ,t, ryessing such power -legislative, executive or judicial - as the government appo1·�ting him may ordain." The

Merriam• Webster Dictionary defines magistrate as .. J 1J official exercisingadministrative and often judicial functions". The word j�tl appean; to cover anas.wrtment of officials and conduct in all three branches ofigivernlent. 
I ll l 42- l find that the SBR, in ordering the forfeiture!! of Raftery's pension benefits,
ii l exercised the power of a "magistrate" as that term is used in Mt- 26.

43. I mle that the Excessive Fmes clause of Artj �h (as L as that of the 8th

Amendment), applies to the total forfeiture of the Defen • 1bt•s Jnsion benefits underG. L c. 32, §15(4). Therefore, state constitutional pro twn �oes apply to §15(4)forfeitures. i' 
44. AB another Massachusetts District Court con�uded in examining a state

I ff l trooper's similar constitutional challenge to forfeiture: •�e minor differences in thelanguage and structure of both laws [Article 26 and the Ei�th jmendment] do □ not [pl • "ff ] t • th 6 "d Iii. � ddi1_ • nal • • I support amti s con ention at art.2 provt es un a • no constitutiona • da "de ti" fd·a r. � � th I d' d • U • d protection or man tes cons1 ra on o iuerent 1actors 
I 

an ose 1Scusse m rute 

States v. Bi\iaka:iian. 524 U.S. 321, 336 {1998) and its pro�eny J(B]oth constitutional • • do ted ] . • d • d I '.! I .de th fprovis10ns were a p c,ose m time an were mten ed to provi e same type o Protection from excessive fines for the same historical tJsons;"I/ Cesan v. St. Bd. Of
I 'I ll�IM..llt, 2O23CV00944, (Oct. 24, 2022, Mass. Tr. CtI 1pringfield Div.). Therefore, the Court's analysis is the same under either Article 26 of th� MJachusetts Declaration 
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I, 

of Rights or the Eighth Amendment to the U.S. ConstitutionJUnder either authority, the 

Plaintiff beats the burden of demonstrating that the forfei�+ is Jcesslve. 

I ,1 I 
Proportionality.Analysis Under the Blh itmendment andArt.26 

45, Forfeiture of a public peoslon pursuant ID 11. c. d2, § 15(4), is a "fine" 
111 i 

within the meaning of the "excessive fines" clause of the ·Eigh� Amendment. Public 
. I i l !lm 1!9� Retjremgnt Adpng, Corom'n v. Bettencourt, 47'1 llf8ss, r71 (2016), 

46. In determining whether forfeiture of a public �on r excessive under the

Eight Amendment, "'[t]he touchstone of the constitution�. !inqw& ... is the principle of 

proportionality: The amount of the forfeiture must bear JJe re1akonship to the gravity 
I 'I I 

of the offense that is designed to publish. 111 l!l. At 12
1
l(qu�ng Unit� S�tes ..Y�

. I 
Bajakajian, 524 U.S. 321, 334 (1998) (ellipsis in original)). 

I I 

47. In conducting that inquiry, this Court "compar�[s] th� forfeiture amount to

that offense, and '[I]f the amount of the forfeiture is Msly disproportional to the 
I II j 

gravity of the defendant's offense, it is unconstitutional."' Id. (4t!oting Bajakajian, 524
·, J 
� ' U.S. at 337). 

! i 
48. Specially, this Court looks to the following factors to determine *the gravity

I !'• I 
of the offense." (1) the nature and circumstances of the ofife1hse; (2) whether the offense

was related to any other illegal activities; (3) the mrudJuL poJential •penalty for the 
I � I crime that could have been imposed; (4) the harm resulting from the offense. Id 

I l 

I I 
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49. in determining whether the forfeiture was. exce�sive under the 8th

Amendment and Art. 26, in addition to the standard and )ac�ors obtiined in Hettenco:urt

and BaTiakajian, this Court looks to other state and federal bses to !determine what other 

factor: may be considered in decicling whether the foJeiture t excessive. United 

States v. Heldeman. 402 F. 3d 220, 222 (1st Cir. 2005) was a federal folfeiture c.ase 

involving health care fraud and drug distribution. In Heldeman, the First Circuit Court 

of Appeals, in determining whether the forfeiture Js exJive, considered the
. I 

following factors: (1) whether the defendant falls into the
j
c¥i88 o:6persons at whom the 

criminal statute was principally direered, (2) other 
r-naltij authorized by the 

legislature or the Sentencing Commission, and (3) the harm.'.J by the defendant. In 

United States y. Leyes� .. 548 F3d 78, 83 (1st Cir. 2008�, '.·anotblr forfeiture case, the

First Circuit Court of Appeals announced that, in additi!n' to thl factors descnoed in 

Heldeman_. a court could also consider the financial imJct of Je forfeiture upon the

defendant and whether it would deprive the defendant of Jis or hJ livelihood. 

50. The Court notes that Ralteiy has not p�entJ a Levesgue loss of

livelihood/fioancial impact argument in his excessive fine/ claim ;J this case. At hearing,
. 

I 
his counsel explicitly represented to the Court that Raftery does not claim to be 

"d ti " d • • bl t • • I"" j · fa I · • 1· • es tute an IS a e o continue earmng a Mng an� ,m j• 1S �mmg a 1vmg.

Plaintiff appears to argue, as part of his cruel and unusli: punishment: claim, that the 

loss of pension benefits and health insurance has impoJd··a fin1ncia1 hardship o� his 

wife and three daughters relative to payment of college tui6ons ank medical care. 
l 
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1.. The Amount of the Forfeiture 

1! 

·1 I
51. In cases of this type, Massachusetts courts 

jij
ve repeatedly assessed the 

value of a retirement by determining its present value. BisiJ,aniJ Justices of the Lynn 

Div. Of Dist. Ct. Dep'i, 100 Mass. App. Ct. 618, 622-23 (2ok�). 

52. The parties agree that, at the time of the all.. forfeiture irecision, the
. I ;I I . present value of Raftexy's pension was $1,025,000. AR.�29, 236. Again, that total 

present value calculation did not include the loss of healJh ;iinsuJnce, which the Court 

uld b • ·n t r. .c. ·1 1· I ·1 I notes wo e SJgill can ior 1am1 y po icy coverage over many years. 

!i I 
a. Gravity of the Offense

!I
53. T.__he. nqtµr� and circu- tances o 'the o �ense. r,fteiy pleaded to one offense 

- embezzlement. He admitted to engaging in a fraudulent
j

beme bver the course of two 
• 1 • h f • talin $ / H ] 'd full • • •years, mvo vmg 729 ours o overtime pay, to g 51,337. e pa1 restitution m 

that amount, in addition to serving a three-month sentenJeJa yJ of supervised release
I 11 

I, 

I ·i,. 

and a special assessment of $100. AR. 82--83. 

54. Contraiy to Plaintiff's assertion that this was a
i
"�me and attendancen case, it

involved more than collecting pay for time not worked. Raft�ry a1J took the further step
,! 

of issuing "dummy" citations to conceal his conduct ! 1
.:

l 55. b'hether the offense was related to O'f'..l4,_9ther illegal' activities. There is no

allegation or evidence that Raftery's convicted conduct !1ltes tJ any other individual ·: I
I 
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wrongdoing. Raftery does not have any prior convictions. �261.,Therefore, this factor

under Betten_oom:t. is not relevant here. l I
I I 

56. Th� m�ce tb _g.t could h e en i�;1;osed.l In this case, Raftery

was convicted of a violation of 18 U.S.C. § 666{a)(1)JA{ The! maximum statuto,y

sentence for that offense is ten years in prison, t� )ears §upervised release, a 

maximum fine of $250,000, or twice the grossjloss, whil� islgreater, a ll!lllldatory

special assessment of $100, and restitution and forfeiruJ JI, the �nt charged in the

indictment or infonnation. AR.48, 46, 35. 
I I ; 11 I 

57. Judge Young stated at sentencing that the highi sei+nce the C.Ourt could 

constitutionally impose was 27 months and, under then akJ.isocy 4entencing guidelines, 

a fine of not more than $55,000. AR 255, 2fj!. � I 

58. T4e harm �ifrr:nnJhe 01/=J!. Raft"'Yjs�nd
j

ct harmed the public.

Raftery took $51,337 of public money. AR.227, 85. 4 eng�ed in the ftaud when 

he was supposed to be enforcing the law - thus depriving�• Coll)monwealth of service 

intended to increase public safety. AR.78-79, 225. Furtliel, Raft'ery's behavior eroded 
I I 

public trust in the MSP and law enforcement in general. ! j

59. As previously noted, the Plaintiff does not clai� L be iLpoverished nor does

he argue that he has been deprived of his livelihood oJ le ability to make a living 

because of the forfeiture. Accordingly, the Court makes no
1

d!termination in that regard. 

lj I 
60. The C.ourt finds that the gravity of the Defendarlt's crime is serious. RaftPMT

I ii I
-·�

received pay for hours that he was not present to work. However)this was not-a matter 

22 I :I 
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I ' 
I 

'j 
,, 

r, 

ii ' 
of an employee leaving work early before a shift ended anith�n reing paid for the full

shift - a practice which admittedly sometimes occurs in th! lorkpiace in both the public 

d • ft •• .!&."L "th th - • 1 i: 1' f - M�-an pnvate sectorsJ o en WJUl e1 er e active or tacit approv o supemsors. �1. 

I ,1significantly, in this case, the Defendant intentionally and �gl
! 

engaged in a scheme 

to acquire pay without working and to cover-up his condad: by creating false citations. 
. . I :! I

It involved not only unworked hours and failing to be on duty when he was supposed to 

be actively patrolling the Turnpike (not in an office or admUstratire position), but went 

further, with purposefully concealing the unworked ho!J by fraudulently falsifying 

• • .r hicl infracti d dri • d I :I hiJ rred. citations 1or motor ve e ons an ver rmscon uct w l.:.ll never occu 

61. The Court finds that forfeiture ls in order. If ll wel strictly a ''time and

attendance" case, as the Defendant suggests, then this JJ woJd be inclined to view
T/i I

the need for forleiture differently and perhaps accept tih't the •sentencing sanctions 

• ed • th &-.l ra1 - • a1 c· • resti I ,t • ) uffi • 1mpos in e nru.e cnmm case incarceration, t'trtiiOD, etc. were s cient, or

even agree with the Defendant that ordinary time and adehdancl fraud might be best 

handled with employers through disciplinary or other emJIJymen:Lrelated action. But it
I :1 I 

is not. Further, the Defendant's payment of full restitution in this1case is not enough to 
I ,
, 

avoid forfeiture. "Deterrence requires more, a penalty 
r.tt places the violator in a 

position worse than he would have occupied before his violation." IMacLean Y- State. Bd.

QfReL, 432 Mass. 339,349 (2000). The purpose of the +�on }orfeiture statute is to 

deter misconduct by public employees, protect the public fjsc ank preserve respect for

government service. See DiMasi v . .,,,'tate Bd,_Of Retirement i74 MLs. 194 (2016). 

:! 1' :I 
:I 1 
1 
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62. The Massachusetts pension forfeiture ]aw, G.L! c, 32, §15(4) ·mandates total

forfeiture of a public employee's retirement allowance. r col recognizes that our 

appellate courts have generally upheld forfeiture decisions QY the kRB -· there is ample 

precedent. Cases involving similar amounts of forfeiture ! this ole bas been upheld � 

constitutional. {See e.g. Bisignani -$1.5 million; Cesan - sb69,516J FJahetty v. Justices 

qf the Haverhill Div. of the Dist. Court De;g't of .the Trial leourt. �3 Mass. App. Ct. 120

(2013) - $940,000). In this case, the forfeiture is approxi4a:tely fJur times the statutory 

maximum fine of $250,000 and slightly more than nineteen times the maximum 

guidelines fine of $55,000. After assessing all of the factJs.:disctJsed above, I rule that 

the forfeiture amount of Raftery's pension allowance is nbt·,grossly disproportionate to 

th • f his ..,a. d • "thi 'tuti' al I .i 
• _1 1· • d both e gravity o uuense an 1s Wl n consti on proportiom1,llty 1m1ts un er 

the 8th Amendment and Art. 26. ( find the decision of the JRB is jultifi.ed. 

63. That being said, the Court does comment that jh� totalrorfeiture mandate of

G.l. c. 32, §15(4) is flawed to the extent that it constrains Ji�:rCourt to an "all or nothing"
.. 'd .. e...r.• I • di,. lh h &..r.· • proposition 1ll etenmmng 1oneiture. n attempting to etermme w et er a 1one1ture 1s

excessive, the Court is required to assess whether thl amoJnt to be forfeited is 

proportionate to the gravity of the offense. The all or nb�ing Jondition -restricts the 

Court in that determination in that it does not allow fu1 the aJmpted application of 

measure, degree or balance. It precludes the ability to fina .true p�portionality and the 

option to allow for a less than total forfeiture. It offers a o�udgeoJ where a more precise 

instrument would be appropriate. The Court appreciates ��t follbwmg Bettencourt the 

Legislature did convene a special commission on pe�on clrfeiture. The special 
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I I 
l da ti ' 
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COIDilllSS

10D 
a report lll 2017 ma 

vanous n, OmJAen ODS, m �
eliminating the "'all or nothing" directive in the statu

te anta callin
g! for a tiered approach 

that woul
d allow for partial

 furfeitures
 at various levels. tL

• J.
. reco

mmendations
have not become law, they do provide a recognition that tlie � ma J he better approach

es
to pension forfeiture which can provide for more appror l �ate t!rfeitures

. 'This Court
,, 

I 
believes that a forfeiture law which does not require an all or notp ing determination i� 
all cases will still carry

 the deterrent effect
 desired. The !urt also recognizes, as the 

'I 
I 

Defendant points out, that many public pension systems 7.Jvide
 �temative approaches

to forfeiture, including non-forfeiture of benefits, partiJ! forfjiture, Social Security
 

benefits, retention of beneficiary benefits, retention of beJelts aclrued until the time of 
the offense and more. Again, these examples of other Mtems �nd ideas provi de an 
opportunity for continued discussion and consideration � !!,ow tlis state might find a
way for a more measured approach to forfeitures in this seW

lng. I 
I 

I I 

64.The Defendant had requested that this Court im�ose J
 amount of forfeiture

if the Court found that forfeiture was in order. For the realot dJussed in the decisions 
in Bettencourt and B' • nani this Court declines to do so. j � 

i 

1 1 · III, 

I I I II I I . I 
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.. 

ORDER 

For the reasons set forth above, I rule and order as follows: I 

1. The pension forfeiture mandated in this case pJuant to1 G.L. c. 32, §15(4) is

constitutional under the Excessive Fines Clause of Jth the 8th Amendment to the
I i 

United States Constitution and Article 26 of the Massach'usetts Declaration of

Rights. The decision of the Defendant SRB is justifiJd:. I

2. The mandated pension forfeiture does not consti.Jte a violation of the •cruel or• 
l I 

unusual" provision of Article 26.

3. The Plaintiff Gregory Raftery's Motion for Judg�ent 
1
on the Pleadings is 

DENIED.

4. The Defendant State Board of Retirement's Motion rbr Judgment on the

Pleadings is ALLOWED. Judgment is to enter on bJhalf of the Defendant.

I :; I 

Dated: April 16, 2024
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Justice Udham District Court 
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SUFFOLK, ss. 

COMMONWEALTH OF MASSACHUSETTS 

GREGORY RAFTERY 

V. 

SUPREME JUDICIAL COURT 
FOR SUFFOLK COUNTY

SJ-2024-0213 

Dedham District Court 
No. 2254-CV-00232 

STA'l'E BOARD OF RETIREMENT 

RESERVATION AND REPORT 

I have before me a petition for relief in the nature of 

certiorari, G. L. c. 249, § 4, filed by former State Trooper 

Gregory Raftery, seeking review of a judgment of the District 

Court upholding the total forfeiture of his pension and health 

insurance pursuant to G. L. c. 32, § 15 (4), on the ground that 

he was convicted of a criminal offense involving the laws 

applicable to his position. Raftery pleaded guilty in Federal 

court to embezzlement from an agency receiving Federal funds; 

this charge arose from his submitting false documents to receive 

over $51,000 in unearned overtime compensation. He was sentenced 

to a term of three months' imprisonment and one year of 

supervised release, with restitution to the Massachusetts State 

Police and a fine of $100. He contends that, in the 

circumstances of this case, total forfeiture of his pension and 
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health insurance constitutes an excessive fine and cruel or 

unusual punishment in violation of article 26 of the 

Massachusetts Constitution, which, he argues, should be 

interpreted to provide greater protection than the Eighth 

Amendment to the United States Constitution. He also requests 

that this matter be reserved and reported to the full court. 

In my view, this case raises important constitutional 

issues warranting the attention of the full court. Accordingly, 

the petition is hereby reserved and reported to the full court 

for determination. The record shall consist of the following: 

1. All of the papers filed before the single justice

in the case of SJ-2024-0213 Gregory Raftery vs. State Board of 

Retirement; 

2. This reservation and report; and

3. The docket sheet in SJ-2024-0213.

This reservation and report shall proceed in all respects 

with the Massachusetts Rules of Appellate Procedure. The parties 

shall consult with the Clerk of the Supreme Judicial Court for 

the Commonwealth regarding the briefing schedule and date for 

oral argument. 

Dated: August 12, 2024 
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Amendment VIII. Excessive Bail, Fines, Punishments, USCA CONST Amend. VIII 

United States Code Annotated 

Constitution of the United States 

Annotated 

Amendment VIII. Excessive Bail, Fines, Punishments 

U.S.C.A. Const. Amend. VIII 

Amendment VIII. Excessive Bail, Fines, Punishments 

Currentness 

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted. 

Notes of Decisions (6591) 

U.S.C.A. Const. Amend. VIII, USCA CONST Amend. VIII 
Current throu h P.L. 118-106. Some statute sections may be more current, see credits for details. 

End of l>ocumrnt 202-l Thomson Rc·utcrs. No dairn to originul I S < i,11 c·mmcnl \\ orks. 

WESTLAW 2024 T Reuters Gover 
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Massachusetts General Laws Annotated 

Constitution or Form of Government for the Commonwealth of Massachusetts [Annotateul 

Part the First a Declaration of the Rights of the Inhabitants of the Commonwealth of Massachusetts 

M.G.L.A. Const. Pt. 1, Art. 26

Art. XXVI. Excessive bail or fines; cruel or unusual punishments 

Currentness 

Art. XXVI. No magistrate or court of law, shall demand excessive bail or sureties, impose excessive fines, or inflict cruel or 
unusual punishments. No provision of the Constitution, however, shall be construed as prohibiting the imposition of the 
punishment of death. The general court may, for the pmpose of protecting the general welfare of the citizens, authorize the 
imposition of the punishment of death by the courts oflaw having jurisdiction of crimes subject to the punishment of death. 

Notes of Decisions (331) 

M.G.L.A. Const. Pt. I, Art. 26, MA CONST Pt. 1, Art. 26
Current throu amendments a roved Febru_,_1...,,_2_0_2_4_. _ _ _ ___ _
End of l)orummt 202-1 Thomson Reuters. No claim tn originul U.S. Go,c111111cnt \\'orks. 
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KeyCite Yellow Flag - Negative Treatment 
Proposed Legislation 

Massachusetts General Laws Annotated 
Part I. Administration of the Government (Ch. 1-182) 

Title IV. Civil Service, Retirements and Pensions (Ch. 31-32b) 
Chapter 32. Retirement Systems and Pensions (Refs & Annos) 

M.G.L.A. 32 § 15

§ 15. Dereliction of duty by members

Effective: February 16, 2012 

lurrentness 

(1) Misappropriation of Funds. -- Any member who has been charged with the misappropriation of fWlds or property of any
governmental unit in which or by which he is employed or was employed at the time of his retirement or termination of
service, as the case may be, or of any system of which he is a member, and who files a written request therefor shall be
granted a hearing by the board in accordance with the procedure set forth in subdivision (1) of section sixteen. If the board
after the hearing finds the charges to be true, such member shall forfeit all rights under sections one to twenty-eight inclusive
to a retirement allowance or to a return of his accumulated total deductions for himself and for his beneficiary, or to both, to
the extent of the amount so found to be misappropriated and to the extent of the costs of the investigation, if any, as found by
the board. He shall thereupon cease to be a member, except upon such terms and conditions as the board may determine.

(2) Initiation of Proceedings. -- Proceedings under this section may be initiated by the board, by the head of the department,
by the commission or board of the commonwealth or of any political subdivision thereof wherein the member is employed or
was last employed if not then in service, or in a county by the county commissioners, in a city by the mayor, in a town by the
board of selectmen, in the Massachusetts Department of Transportation by the authority, in the Massachusetts Housing
Finance Agency by the agency, in the Massachusetts Port Authority by the authority, in the Greater Lawrence Sanitary
District by the district, in the Blue Hills Regional School System by the system or in the Minuteman Regional Vocational
Technical School District by the district. The procedure set forth in subdivision (1) of section sixteen relative to delivery of
copies, statement of service thereof, notice, hearing, if requested and the filing of a certificate of findings and decision, so far
as applicable, shall apply to any proceedings under this section.

(3) Foifeiture of Rights upon Conviction. -- In no event shall any member after final conviction of an offense involving the
funds or property of a governmental unit or system referred to in subdivision (1) of this section, be entitled to receive a
retirement allowance or a return of his accumulated total deductions under the provisions of sections one to twenty-eight
inclusive, nor shall any beneficiary be entitled to receive any benefits under such provisions on account of such member,
unless and until full restitution for any such misappropriation has been made.

(3A) Forfeiture of rights upon conviction. -- In no event shall any member after final conviction of an offense set forth in 
section two of chapter two hundrrd and six1y-eight A or section twenty-five of chapter two hundred and sixty-five pertaining 
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to police or licensing duties be entitled to receive a retirement allowance or a return of his accumulated total deductions under 
the provisions of sections one to twenty-eight, inclusive, nor shall any beneficiary be entitled to receive any benefits under 
such provisions on account of such member. 

(4) Forfeiture of pension upon misconduct. -- In no event shall any member after final conviction of a criminal offense
involving violation of the laws applicable to his office or position, be entitled to receive a retirement allowance under the
provisions of section one to twenty-eight, inclusive, nor shall any beneficiary be entitled to receive any benefits under such
provisions on account of such member. The said member or his beneficiary shall receive, unless otherwise prohibited by law,
a return of his accumulated total deductions; provided, however, that the rate of regular interest for the purpose of calculating
accumulated total deductions shall be zero.

(5) If the attorney general or a district attorney becomes aware of a final conviction of a member of a retirement system under
circumstances which may require forfeiture of the member's rights to a pension, retirement allowance or a return of his
accumulated total deductions pursuant to this chapter, sections 58 or 59 of chapter 30 or section 25 of Chapter 268A, he shall
immediately notify the commission of such conviction.

(6) If a member's final conviction of an offense results in a forfeiture of rights under this chapter, the member shall forfeit,
and the board shall require the member to repay, all benefits received after the date of the offense of which the member was
convicted.

(7) In no event shall any member be entitled to receive a retirement allowance under sections 1 to 28, inclusive, which is
based upon a salary that was intentionally concealed from or intentionally misreported to the commonwealth, or any political
subdivision, district or authority of the commonwealth, as determined by the commission. If a member intentionally
concealed compensation from or intentionally misreported compensation to an entity to which the member was required to
report the compensation, even if the reporting was not required for purposes of calculating the member's retirement
allowance, the member's retirement allowance shall be based only upon the regular compensation actually reported to that
entity or the amount reported to the board, whichever is lower. Unless otherwise prohibited by law, such member shall
receive a return of any accumulated total deductions paid on amounts in excess of the compensation actually reported, but no 
interest shall be payable on the accumulated deductions returned to the member.

Credits 

Added by St.1945, c. 658, § 1. Amended by St.1967, c. 597, § 13; St.1973, c. 1003, § 10; St.1978, c. 487, § 9; St.1980, c. 
556, § 10; St.1982, c. 630, § 20; St.1983, c. 364, § 9; St.1984, c. 189, § 41; St.1987. c. 697, § 47: St.2004, c 149, § 79. eff. 
July 1, 2004; St.2004, c. 352, § 19A, eff. Sept. 17, 2004; St.2009, c. 25, § 53, eff. July 1, 2009; St.20 l l, c. 176, § 31. eff. Fel.J. 
16, 2012; St.2012, c. 36, § 9, eff. Feb. lo, 2012. 

Notes of Decisions (106) 

M.G.L.A. 32 § 15, MA ST 32 § 15
Current through Chapter 129 of the 2024 2nd Annual Session. Some sections may be more current, see credits for details.

Add.057 

-



XV] Restoratiott to the Bill ef R�ghts.

·ment ; and that England, long dependent and degraded,
was again a power of the first rank ; that the ancient laws
by which the prerogative was bounded would thenceforth
be held as sac,ed as the prerogative itself, and would be
followed out to all their consequences ; that the executive
administration would be conducted in confonnity with the _
sense of the representatives of the nation ; and that no
reform, which the two Houses should, after mature delibera­
hon, propose, would be obstinately withstood by the
sovereign. The Declaration of Right, though it made
nothing law which had not been Jaw before, contained the
germ . . . of every good law which had been passed during
more than a century and a half, of every good law which
may hereafter, in the course of ages, be found necessary to
promote the public weal, and to satisfy the demands of
public opinion.' 1 

68r 

In the second session of the Convention Parliament, Tiu flt/I �1 
which re-assembled on the 25th of October, 1689, the R,tf,,, 
Declaration of Right was embodied and confirmed, with 
some slight but important amendments, in a regular Act 
of the Legislature. The text of the Bill of Rights, the third 
great Charter of English liberty and the coping-stone of 
the Constitutional building, is as follows -

BILL OF RIGHTS. 
1 Will. and Mary, Sess. 2, c. 2 (1689). 

An Ad Derlamng flu .Ri3lzts and .likrlier ef tile Subj«t, 
anti Sdln,rg tile SmcastQn of flu Crowne. 

Whereas the Lords Spuituall and Temporal! and Commons, Nurtat.. 
assembled at Westnunster, lawfully, fully, and freely repre-
senting all the Estates of the people of this Realme, did, 1+ut111<1111m 
upon the thirteenth day of February, in the yeare of our ef .o«ta,a• 
Lord One thousand six hundred eighty eight, present unto ';,';:{ 

1 l\f.11caulay, Hut 11 [6681-
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Tiu Sltuzrt Period. LCir. 

their Majesties, then called and known . by the names and 
stile or Wilham and Mary, Prince an4 Princesse or Orange, 
being present in their proper persons, a certame Declar.1tion 
in wnteing, made by the sa.id Lords and Commons, in the 
words rollowing, viz. :-

Jllignl a,llf Whereas the late King James II. by the advice o( d!vene evill 
arlllTfR'7 councellors, judges, and m1nisters imployed by him, did endeavour 
Ml# 

::tr lie to subvert and extupate the Proleatant religion, and the lawes and 
Z::!'x,f.' liberties of this kingdome :-
Jama .l • 1. By assumemg and exercisemg a power of dispensing with

and suspending of lawes, and the execution or lawcs, without 
consent of Parl:yament. 

i. By committing and prosecuting diverse worthy prelates, for 
humbly petiboning to be excused from concumng to the aame 
assumed power. 

3. By 1Ssue10g and causeing to be executed a commission under
the Great Seate for erecting a court, called the Court of Com­
missioners for Ecclesiasticall Causes. 

4- By levying money for and to the use of the Crowne, by pre­
tence of prerogative, for other time, and in other manner than the 
same was �ted by ParJyament. 

5. By raJSing and keepmg a standing army within this kingdome
in time of peace, without consent of Parlyament, and quartenng 
soldiers contrary to Jaw. . . 

6 By causmg several! good subjects, being Protestants, to be 
disarmed, at the same time when Papists were both anned and 
imployed contrary to law. 

7 By violating the freedome of.election of members to serve 
in Parlyament. 

8. By prosecutions in the Court of King's :Bench, for matters
and cawes cognizable onely in P11rlyaznent; and by diverse other 
arbitrary and Illegal courses. 

9- And whereas of late yeares, partiall, corrupt, and unqualifyed 
persons have been returned and served on juryes 1n tryalls, and 
particularly diverse jaron _1n tryalls for )ugh treason, which were 
not freeholders. 

10 And excessive baile hath beene, required of persons .com­
mitted in crizninall cases, to elude the �nelitt of the la,ves made 
for the liberty or the &UbJects. 

11. And excessive fines have been imposed , and, illegall and 
cruell punJShments mflicted. , , , • • � , 

u. And scverall grants and promises made of fines :md for­
feitures, bcfO!e auy conviction or Judgment against the persons 
upon whom� the same ,vere to be levyed. ,. . · , 

All which are utterly and directly contrary to the knowne !awes 
and statutes, and freedome of this realme. 

And whereas the said late King James the Second haveing 
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XV.] Restqratwn to t/u Bi''// of Rights. 

abdicated the government, and the throne being thereby vacant, .A6;uatum 
his Highnesse the Prince of Orange (whome it hath pleased a�-­
Almigbty God to make the glonous mstrument of delivenng this ra,"J' :j;,., kingdome from ropery and arbitrary power) did (by the advice t!,rnu. 
of the Lords Spiritual! and Temporal!, and diverse principal! S'J1111111on1 ef 
persons of the Commons) cause letters to be written to the Lords tl,t Conw11-

Spintuall and Temporall, being Protestants, and other letters to ticn Parlia• 
the several! countyes, city es, umvers1t1es, burroughs, and CJ.nque 11imf.:
Ports, for the choosing of such persons to represent them, as were - - -
of right to be sent to Parlyament, to meete and sit at Westminster 
upon the two and twentyeth day of January, in this yeare One 
thousand six hundred eighty and eight, in order to such an 
establishment, as that their religion, lawes and hberties might 
not againe be in dange r of being subverted; upon which letters 
elections having beene accordingly made. 

And thereupon the said Lords Sp1rituall and Temporal!, and Deda1atu111 
Commons, pursuant to their respective letters and elections, tl,at tlu '!'ts 
being now .assembled in a full and free repz:esentation of this f;::::::r,

4 nation, taking into their most senous constderatton the best an ,a,gr,r. 
mea.nes for attainmg the ends aforesaid, doe in the first place (as 
their auncest.ers m like case have usually done) for the vindicating 
and assertiog their aunuent right and hberties, declare:-

t. That the pretended power of suspendmg of lau, or the
execution of laws, by regall authority, without consent of Parlya-
ment is illegall. 

2. That the pretended power of dispensing with laws, or the
execution of laws, by regal! autboritie, as it hath beene assumed
and exercised of late, is lllegalL 1 , 

3. That the commtSSion for erecting the late. Court of Commis­
sioners for Ecclesiasticall Causes, and all other commissions and 
courts of hke nature, are illegall and pernicious. 

4, That levymg money for or to the use of the Crowne by pre­
tence of prerogative, without grant of Parlyament, for longer tune 
or in other manner than the same is or shall be- granted, is 
illegal 

5. That it is the right of the subject to petition the King, ( -< r
and all comnntments and prosecutions for such petilloning a re 
illegal!. a , • ..._ .

1 Supra, p. 329. In dnwing up the Decluation of Right the Lords wereunwillmg ·absahrtely to 1X1Ddemn the Dispensing power, and therdore Inserted
the qwtltfymg words, 'u it hath been Qlllmed nnd exerdsed of la!e ; ' the 
effect of which 11 to reserve to the CroWII the prerogatwe of pardon� cnminala 
or commutmg theif sentence.. By sec. XII. oC the Bill of !Ughts [111fro, p. 688]the Dispe11S1ng power was absoluteJ1 abolished, except 1n sach � as should be specwly provtdcd for by a Bill to be passed during the then present SCSSlon. 
No mch JIil[ was, however, passed s On the right of pelltlonmg sec ,11pra, p. 641. The Act 13 Car. II. c, 5,'igainst hu#ullu4,u petitlorung was not :aBected by th11 claare of the Bill of Rights. [On Petitions of Right, see Jotf, Appendiw.-ED.J 
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6. That the raising or kee-ping a standing army within the
kingdome in time of peace, U�less it be with consent of Parlya­
ment, is against law.1 

7 That the subjects which are Protestants may have arms 
for their defence su1t:lble to tb�ir conditions,• and as allowed by 
law.'

\ , � , 8 That elections of membe� of Parlyament ought to be free 
9 That the frcedome of spe,iech, and debates or proceedings in 

'- , �. Parlyament, ought not to be itr:1 peached or questioned in a.ny <.ourt v- or place out of Parlyament. 
10 That excessive ba1le 0"'1..lght not to be required nor ex• 

r
,_ 

\. • cess1ve fines imposed; nor cruell and unusual) pumshment\J inft1cted. 
11. Tltat Jurors onght to b� duely impannelled a.nd returned,

and jurors which passe upon �en in tnalls for high treason ought 
to be freeholders. 

, . u. That all grants and P�omises of fines and forfeitures of
\,._ particular persons before conv:a.cuon, are illegall and void. 

13. And that for redresse o.- an gnevances, and for the amend­
� ing, strengthenmg, and presenr�mg of the lawes, Parlyament onght,., to be held frequently. 

And they doe clalme, dema'W'ld, and insist upon all and smgular 
the premU1ses, as their undoubted nghts and liberties ; and that 
noe declarations, judgments, do eings or proceedings, to the pre­
Judice of the people in '.111Y of' the said premisses, ought in anywise 
to be drawne hereafter into consequence or exa.mplt:-

To which demand of their nghts they are particularly en­
couraged by the declarat1on oc Jus Highnesse the Prince of Orange, 
a.s bem1 the onely means for Qbta.ming a full redrcsse and remedy 
therein. 

Haveing therefore an mtJre confidence that his said Highnesse 
the Prince of Orange will per"Cect the deliverance soe farr advanced 
by hirn, and W1ll still preserve them from the v1olat1on of their 
nghts, which ther have here asserted, and from all other attempts 
upon their rehg1on, nghts, anQ hbertles • 

1 Suf>t'tl, p 666, " t 
t This declaration (says Ulack»tone) of 1he ngbt of the subiect co carry am,s 

proper for h11 de Fence 'is a p11bl •c allowance, under due restncuons, of lhe 
nal:1lral nght or res,stance and sel f'-presen-at100, when the sancllon or SOClelY 
and laws are found 1nsuffic1cnt to .-estram the VJolence of oppres 1e11.' There 
as &11 1.DC1enl enactment, how��'" (a Edw II[ c. 3), against going armed 
under such circwn1tanccs as ma3r • tend to tanfy the people,' or lDW<:,'lle 
an 1111enuon of disturbing the P-.ibhc' ptttoc; and by 11. modem siatute (6o 
Geo, IU, c 1) the trairung of Persons without lawtul a11thoncy to the 11se 
oC arm• 11 prolubited I 11Dd any J '1.lstice of the Pl!.llce ,s authonse,3 to disperse 
such oaembb� of person, as he:: may fiod engaged m tlmt occupation, and 
lo arrest any of the person• P•ceent -�tephen, Commentane1 (51h ed.), 
1, 154, !!nd, u to 1be :i.u1honty �nder which the Volunteer Rifle C<lrp, ore tr"�rrl. u b10. 
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II The said Lords Spirituall and Temporall, and Commons, B&1ttnual of 
assembled at Westminster, doe resolve, that Wllliam and Mary, ,1,e �fN 
Pnnce and Pr1ncesse of Orange, be, and be declared, K.mg and :0, Ma:/' Queene of England, fran_g. and Ireland, and the dommions aao1'tlmg to 
thereunto belonging, to� the Crowne and royal) dignity of the fam1a1,on1 
said kingdomes and dommions to them the said Pnnce and Prm- mmlumt<I 
cesse dureing their lives, and the life of the survivour of them , 
and that the sole and full exercise of the regall power 'be onely in, 
and executed by the said Pnnce of Orange, 1n the names of the 
said Pnnce and Princesse, dureing their Joynt bves , and after 
their deceases, the sa1d Crowne and royal) d1gmt1e of the sa1d 
kmgdomcs and domm1ons, to be to the heires of the body of the 
said Pnncesse ; and for default of such issue to the Prmcesse 
Anne of Denmarke, and the heires of her body ; and for 
default of such issue to the he1res of the body of the said Pnnce 
of Orange. And the Lords Spiritual! and Temporal), and 
Commons, do pray the srud Prince and Princesse to accept the 
same accordmgly. 

II!. And that the oathes hereafter mentioned be taken by all NIW oath 
persons of whome the oathes of allegiance and supremacy might.,, bmoft//e 
be required by law, instead of them, and that the said oathes of°!:; Mt!tn/ . b d. ,,.,,,i,a11n: allegiance and supremacy be a rogate attd rupr,.I, A D., doe sincerely proJJUse and 1.weare, That I will be faith-,,..,,,,. 
fi;ll 1111d bear.e true allegiance to their MaJestyes Kmg William Alk

g
,anu. 

and Queene Mary : 
Soe helpe me G<ld. 

I, A. B, doe sweare, That I doe from my heart abhorr, detest, S11J,1111ary. 
and abJure ns 1mp1ous and herettcall, this damnable doctrine 
and position, that Pnnce, excommurucated or deprived by the 
Pope, or any authonty of the See of Rome, may be deposed or 
murdered by their subjects, or any other whatsoever And I doe 
declare, That noe fo'rrc1gnc pnnce, person, prelate, state, or 
potentate hath, or ought to have, aIJy Junsd1ct1on, power, supe-
nonty, pre-emmence, or authonue, eccleSt&Shcall or spmtuall, 
within this reahne : 

Soe helpe me G<ld. 
IV. Upon which their said Majestyes did accept tne Crowne .Amptan,e

and royal! drgnitie of the kmgdonu of England, France, a.nd oftk c,.,,w,, 
Ireland, and the domm1ons thereunto belonging, accordmg to I>' W,llro,m 
the resolution and dea1re of the �aid Lords and Commons con- atad Mary. 
1ained in the saul declara.uon, 

V. And thereupon their Majestyes were pleased, that the said Ac,eewu11t
Lords Spiritual) and Ternporall, and Commons, bemg the two '1,J,,,,,,. /A,ir 
Houses of Parlyameot, should contmue to s1tt, and with their Ma;utus 
MaJestye� royal! concurrence make effectual prov1S1on for the lli1Jd/lu ��­
settlement of the religion, !awes, and liberties o( this k1ngdome, ;:' i:::r. 

soc that the same for the future might not be 1n danger agame °""Z tlte in•b 

•II.I I 

- - ---- ---
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Houser of of being\ subverted ; to which the, said Lords . Spitituall and
�ti;mnit, • Temporal!, and 'Commons, did - agree and proceede. to act
;;,�14 ,:4:.t accordingly. . • 
Pc ,.,; VI. Now in pwsuance of the premisses, the said Lords Spiri­

f,:;;:f ,.,,;· tuall and Temporall, and Commons, in Parlyament assembled, for
m,.,ffe-,J,alft», the ratifying, confirming, and establishing the -said declaration, 
".f:lNtlara• and the articles, clauses, malters, and things therein contained, by
�8!'-Jt{ the force of a law made in due forme by authority of Parlyament,,g. • doe pray that it JDay be declared and enacted, That all and

sll)gular the rights and liberties asserted and claimed in the said
declaration are the true, ·auntient, and indubitable rights and
liberties of the people of this kmgdome, and soe ,ball be esteemed,
allowed, adjudged, deemed, and taken to be, and that all and
every the particulars aforesaid shall be firmly and stnctly holden
and observed, as they are expressed m the said declaration; and
all officers and ministers whatsoever shall serve theJr Ma1estyes
and their successors according to the same in all t:Jmes to come. 

Rttog11it,o" VII. And the said Lords Sp1rituall and Temporal!, and
and dedara• Commons, senously considering how 1t bath pleased Almighty
'j;. � '"f,. God, m his marvellous providence, and merci(ull goodness to this
J.':u Ki'

ng 
n:i.tton, to proVIde and preserve their said Majcstyes' royal!

and Qumi persons mQSt happily to raigne over us upon the throne of the1r
,,f E11glalfd, auncestors, for which they render unto Him from the bottome ofFrofl.U, and their hearts their humblest thanks and praises, doe truly, finnely,
f ':e�• and assuredly, and in the sincerity of their hearts, thinke, and doe
111,mo,u hereby recognize, acknowledge, and declare, that King James thetlurtunlo Second haveing abdicated the government, and their Majestyes
kl0"l"'-!'• haveing accepted the Crowne and royal! dignity aforesaid, their

said MaJcstyes did become, were, are, and of nght ought to be,
by the !awes of this realme, our soveraigne liege Lord and Lady,
King and Queene of England, France, and Ireland, and the
dominions thereunto belonging, in and to whose pnncely persons
the royall State, CrO\\ ne, and dignity of the same realmes, with
all honours, st!.les, titles, regalities, prerogatives, powers, Jurisdic­
tions and authorities to the same belongmg and appertaining, aremost fully, rightfully, and mt1rely invested and incorporated,
united, and annexed. 

S1ttl1,,.,,,, of VIII. And for preventing all questions and divisions in this1111 c,,..,,,, realme, by reason of any pretended titles to the.,Crowne, and for
;!'" li';t preserving a certainty m the succession thereof, in and upon
,':«���/,._ 

which the unity, peace, tranqmllity, and safety of this nation doth,
under God, wholly consist and depend, the said Lords Spiritual!
and Temporal� and Commons, doe beseech their l\faJestyes that
it may be enacted, established, and declared, that the Crowne,and regall government of the said kingdoms and domm1ons, wtth
all and singular the premlSSCS thereunto belonging and appertam­
ing, shall bee and contmue to their Sllid Majestyes, and the sur­vivour of them, dunng their lives, and the life of the survivour of 
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them. And that the entire, perfect, and full exercise or the regall 
power and government be onely in, and executed' by, hJS 
Ma.jestie, in the names of both their Ma.Jestyes dureing their joynt 
lives , and after their deceases the sa.id Crowne and premisses 
shall be and remaine to the heires of the body of her Majestic ; 
and for default of such is11Ue, to her Royall Higlmesse the 
Pnncesse Anne of Denma.rke, and the heires of her body; and 
for default of such issue, to the hell'es of the body of lus said _
Majestie : and thereunto the said Lords Spirituall and Temporall, 
and Commons, doe, m the name of all the people aforesaid, most 
humbly and fuithfully submitt themselves, theu-heires and pos-

. terit1es, for ever : and doe fal.thfully pro1D1se, That they WIil sta.nd 
to, maintaine, and defend their said Majestyes, and alsoe the 
hmita.t1on and succession of the Crowne herein specified and con­
taliled, to the utmost of their powers, with their hves and estates, 
against all persons whatsoever that shall attempt anything to the 
contrary. 

IX. And whereas it hath been found by experience, that it is Ese/'Jmon 
inconsistent with the safety and -welfare of tbIS Protestantf"°R' them• 
ltingdome, to be governed by a Popi&h Prince, or by any Kmg or Pllj:i,°{111,1 Queene marrying a Papist, the said Lords Spirituall and Temporall of 14rt01.s 
and Commons, doe further pray that 1t may be enacted, That all marry•R� 
and every person and persons that is, are, or shall be reconciled l'ap,,ll. • 
to, or shall hold communion with, the See or Church of Rome, 
or shall profess the Popish rehgion, or shall marry a Papist, shall 
be excluded, and be for ever uncapeable to inhait, possesse, or 
enjoy the Crowne and government of this realme and Ireland, 
and the dozniruons thereunto belonging, or any part of the &a.me, 
or to have, use, or to exerc1Se any regall power, authoritic, or 
jurisd1ct1on within the same ; and m all and eveiy such case or 
C8$CS the people of these realmes shall be and are hereby 
absolved of the1r allegiance, and the said Crowne and govern-
ment shall from tlDle to time descend to, and be enJoyed by, such 
person or persons, being Protestants, as should have inhented 
and :13,ed the same, m case the said person or persons soe .'
recon • holding commumon, or professing or marrying as 
aforesaid, were naturally dead.l 

X.And that every King and Queene of this realme, who at any D1dara1;,,,.
time hereafter shall come to and succeede in the Imperiall Crowne t• 6, "'""4 by 
of this kingdomc, shall, on the first day of the meetmg of the first =�11g 
Parlyament, next after his or her comemg to the Crowne, sitting in Z,.�..,'. 
his or her throne 1n the House of Peers, in the presence of the maut/11,�tD· 
Lords and Commons therein assembled, or at his or her corona-tlu '"'''"· 
tion, before such person or persons who shall administer the coro-

1 This provtSJOn, although not 1ncladed 1n the Declarabon of Right, was in 
accordance with tJ,e previous Raolation of the Con1ent1on, that it was contnuy 
ta the Interests or the kingdom to be governed by� PaplSl. 
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nation oath to him or her, at the time of his or her takei11g the
said oath (which shall first happen), make, subscribe, and audibly
repeate the declaration mentioned in th� statute made in the
thJrt)eth yeare of the ratgne of King Charles the Second, en­
tituled 'An Act for the more clfectua11 preservemg the King's
person and government, by disable1Dg Papists from sitting m
enher House of ParJ,.ament.' But 1f 1t shall happen, that such
Kmg or Queenc, upon his or her succession to the Crowne of
this realme, shall be under the age of twelve years, then every
such King or Queene shall make, subsa1be, and audibly repeate
the said declaration at his or her coronation, on the first day of
meeting of the first Parlyament as aforesaid, which shall first
happen after such King or Queene shall have attained the said
age .of twelve years.' 

XI All which their Majestyes are contented and pleased shall
he declared, enacted, and estabhshecl by authoriue of this present
Parl)ament, and shall stand, remaine, and be the law of this
realme for ever; and the same are by their said MaJestyes, by 
and with the advice and consent of the Lords Spintuall and 
Temporall, and Commons, in Parlyament assembled, and by the
authonue or the same, declared, enacted, and established
accordingly 

XU. And bee it further declared and enacted by the authonue
aforesaid, That from and after this present sesS1on of Parlyament,
noe d1spensat10n by nqn o6sfanf4 of or to any statute, or any part
thereof, shall be allowed, but that the same shall be held �01<1
and or noe effect, except a dispensation be allowed of m such
statute, and except in such ca.ks as shall be specially provided
for by one or more bill or bills to be pa�d dureing this prei;ent
session of Parly11ment51 

XIII. ProV1ded that noe charter, or grant or pardon granted 
before the three-and-twentyeth day of October, m the yeare of
our Lord one thonsand &1x hundred eighty rune, ,hall be any
\lays impeached or invalidated by dus Act, but that the same
shall be and remaine of the same force and effect in law, and noe
other, then as if this Act had never beene made. (Stalules ef I/it
Ru.Im, v1. r42-r45)

1 This clause supplements the prccedmg by ennctmg thal evety Engb.hsovereign shall, as n test of non popery, repeat and 111becr1be, in full Parl111• ment or at the coronalion, the Declarauoo agaln1t Transu'botant&alion, Adora•t1on of the V1rg1n, and the Sacr1ftce of the Mau, conwned m the ParhamentnryTest Act of (he ,30th Car, II. st. .2, c 1.-See 1t1JN, p. 656, 1 (No irach 111ll, howe,er, Willi pllSScd,-ED,] 
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ORIGINAL PROCEEDING 

(By: Recktenwald, C.J., Nakayama, McKenna, Wilson, 
and Eddins, JJ.1) 
 
 
 

ORDER GRANTING IN PART AND DENYING IN 
PART PETITION FOR EXTRAORDINARY WRIT 
PURSUANT TO HRS §§ 602-4, 602-5(5), AND 602-5(6) 
AND/OR FOR WRIT OF MANDAMUS 

*1 The COVID-19 pandemic has created an 
unprecedented public health emergency of global impact. 
Throughout the pandemic, the Office of the Public 
Defender (“OPD”) has initiated three original proceedings 
seeking relief related to certain categories of inmates as 
well as pandemic-related conditions at Hawai‘i’s 
community correctional centers and facilities. This order 
disposes of the third proceeding filed on August 27, 2021. 
  
 
 
 

PART ONE 

(By: Recktenwald, C.J., Nakayama, McKenna, and 
Eddins, JJ., with McKenna, J., also concurring in part and 
dissenting in part separately, in which Wilson, J., joins as 
to Sections I and III.A., Wilson, J., concurring and 

dissenting separately, and Eddins, J., also concurring 
separately) 

In 2020, on two separate occasions, OPD filed petitions 
for an extraordinary writ seeking, among other things, the 
expedited release of certain categories of inmates at 
Hawai‘i’s community correctional centers and facilities. 
When the first petitions were filed in late March 2020,2 
the potential catastrophic impact of the pandemic on our 
State, the community, our citizens, and our correctional 
centers and facilities was not determinable. There were 
lockdowns across the nation and the death toll was rising. 
When the second petition was filed in early August 2020, 
the O‘ahu Community Correctional Center, in particular, 
was experiencing a concerning surge in COVID-19 
positive cases. 
  
At the time these petitions were filed, the pandemic’s 
trajectory remained uncertain and vaccinations were not 
available. Given the virulent transmission of the virus 
within close quarters and the likelihood that an outbreak 
and spread of the virus in Hawai‘i’s community 
correctional centers and facilities had the potential to tax 
the capacities of the health care systems and the limited 
resources of the community health providers on each of 
the islands as the State continued to navigate this 
unprecedented pandemic, this court provided multiple 
forms of relief, including, among other things, setting 
forth procedures and processes for consideration by the 
courts for the release of inmates and pretrial detainees 
who met certain criteria, which included an opportunity 
for objection to the release. With respect to the first 
petition, this court also appointed a Special Master to 
work with the parties in a collaborative and expeditious 
manner to address the issues and facilitate a resolution, 
while protecting public health and public safety. 
  
Since these petitions were filed, three different vaccines 
have been made available to the public including every 
inmate and staff at Hawai‘i’s community correctional 
centers and facilities. Inmates have been prioritized for 
vaccination and are encouraged to get vaccinated. 
  
In addition, a class of inmates filed a federal court lawsuit 
(Chatman v. et al. v. Otani et al., Civil No. 
21-00268-JAO-KJM (D. Haw.)) alleging that the 
Department of Public Safety (“DPS”) mishandled the 
pandemic and failed to implement its Pandemic Response 
Plan (“PRP”) in violation of their constitutional rights. On 
September 2, 2021, the parties reached a settlement, 
which includes the establishment of a five-member panel 
of experts to provide advice and recommendations to 
assist DPS in its pandemic response.3 
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*2 On August 27, 2021, shortly before the settlement was 
executed in Chatman v. Otani, OPD filed another petition 
for an extraordinary writ pursuant to HRS §§ 602-4, 
602-5(5), and 602-5(6) and/or for writ of mandamus. The 
petition seeks the following relief: 

1) Order the Circuit, Family and District courts that 
when adjudicating motions for release: (a) release 
shall be presumed unless the court finds that the 
release of the individual would pose a significant risk 
to the safety of the individual or the public; (b) 
design capacity (as opposed to operational capacity) 
of the correctional facility shall be taken into 
consideration; (c) the health risk posed by the 
COVID-19 pandemic should be taken into 
consideration. Motions for release based on the 
foregoing are for the following categories of 
incarcerated persons: 

a. Individuals serving a sentence (not to exceed 
eighteen months) as a condition of felony deferral 
or probation, except for: (i) individuals serving a 
term of imprisonment for a sexual assault 
conviction or an attempted sexual assault 
conviction; or (ii) individuals serving a term of 
imprisonment for any felony offense set forth in 
HRS Chapter 707, burglary in the first degree 
(HRS §§ 708-810, 708-811), robbery in the first or 
second degree (HRS §§ 708-840, 708-841), abuse 
of family or household members (HRS §§ 
709-906(7) and (8), and unauthorized entry in a 
dwelling in the first degree and in the second 
degree as a class C felony (HRS §§ 708-812.55, 
708-812.6(1) and (2), including attempt to commit 
those specific offenses (HRS §§ 705-500, 
705-501). 

b. Individuals serving sentences for misdemeanor 
or petty misdemeanor convictions, except those 
convicted of abuse of family or household 
members (HRS § 709-906), violation of a 
temporary restraining order (HRS § 586-4), 
violation of an order for protection (HRS § 
586-11), or violation of a restraining order or 
injunction (HRS § 604-10.5). 

c. All pretrial detainees charged with a petty 
misdemeanor or a misdemeanor offense, except 
those charged with abuse of family or household 
members (HRS § 709-906), violation of a 
temporary restraining order (HRS § 586-4), 
violation of an order for protection (HRS § 
586-11), or violation of a restraining order or 
injunction (HRS § 604-10.5). 

d. All pretrial detainees charged with a felony, 
except those charged with a sexual assault or an 
attempted sexual assault, any felony offense set 
forth in HRS Chapter 707, burglary in the first 
degree (HRS §§ 708-810, 708-811), robbery in the 
first or second degree (HRS §§ 708-840, 
708-841), abuse of family or household members 
(HRS §§ 709-906(7) and (8), and unauthorized 
entry in a dwelling in the first degree and in the 
second degree as a class C felony (HRS §§ 
708-812.55, 708-812.6(1), including attempt to 
commit those specific offenses (HRS §§ 705-500, 
705-501). 

2) Order the Circuit, Family and District courts, 
DPS, and the HPA to reduce the population of 
Hawai‘i’s correctional facilities to allow for the 
social separation and other measures recommended 
by the CDC to prevent the spread of COVID-19 by 
taking immediate steps to reduce the population 
those facilities to their design capacity and/or 
Infectious Disease Emergency Capacity as 
recommended by the Hawai‘i Correctional System 
Oversight Commission. 

*3 3) Appoint a public health expert to enter into all 
of Hawai‘i correctional facilities and review 
protocols, the ability to social distance and make 
recommendations. 

4) Order testing for COVID-19 for all incarcerated 
persons and staff at Hawai‘i correctional facilities 
and to notify all parties of any positive or 
presumptive-positive test results for any incarcerated 
person. The information released to the parties 
should include the individual’s name, date of test and 
date of test result. 

5) Order the Circuit, Family and District courts to 
suspend the custodial portions of such sentence until 
the conclusion of the COVID-19 pandemic or until 
deemed satisfied for individuals serving intermittent 
sentences. 

6) Order that the practice of no cash bail, including 
the release of individuals on their own recognizance, 
on signature bonds, or on supervised release, should 
be regularly employed, and pretrial detainees who 
are not a risk to public safety or a flight risk should 
not be held simply because they do not have the 
means to post cash bail. 

7) Order the HPA to expeditiously address requests 
for early parole consideration, including conducting 
hearings using remote technology. The HPA should 
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also consider release of incarcerated persons who are 
most vulnerable to the virus, which includes 
individuals who are 65 years old and older, have 
underlying health conditions, who are pregnant, and 
those individuals being held on technical parole 
violations (i.e. curfew violations, failure to report as 
directed, etc.) or who have been designated as having 
“minimum” or “community” security classifications 
and are near the maximum term of their sentences. 
The HPA shall prepare and provide periodic progress 
reports to the parties of their efforts and progress in 
the aforementioned areas. The reports should include 
a list of the names of individuals who have been 
granted release, the names of the individuals who are 
under consideration for release, and the names of the 
individuals who were considered for release but for 
whom release was denied. 

8) Order DPS to adhere to the CDC’s Interim 
Guidance on Management of Coronavirus Disease 
2019 (COVID-19) in Correctional and Detention 
Facilities in all Hawai‘i correctional facilities. 

9) Order DPS to adhere to its Pandemic Response 
Plan – COVID-19 (May 28, 2021 rev.) 

10) Order DPS to comply with the requirements of 
HRS § 353-6.2 and conduct periodic reviews to 
determine whether pretrial detainees should remain 
in custody or whether new information or a change 
in circumstances warrants reconsideration of a 
detainee’s pretrial release or supervision. 

  
Answers to the petition were filed by respondents (1) Max 
N. Otani, DPS Director and Edmund (Fred) K.B. Hyun, 
Chairperson of the Hawai‘i Paroling Authority, (2) Steven 
S. Alm, Prosecuting Attorney, City and County of 
Honolulu, (3) Andrew H. Martin, Prosecuting Attorney, 
County of Maui, (4) Kelden B.A. Waltjen, Prosecuting 
Attorney, County of Hawai‘i, and (5) Justin F. Kollar, 
Prosecuting Attorney, County of Kaua‘i. 
  
A hearing was held before this court on September 22, 
2021. 
  
Based upon consideration of the petition, the respective 
answers, and the arguments presented at the September 
22, 2021 hearing, the record is insufficient to warrant the 
extraordinary relief requested except as it relates to DPS’s 
compliance with the requirements of HRS § 353-6.2.4 
  
*4 Unlike when OPD filed its August 2020 petition, the 
total number of active positive COVID-19 cases among 
inmates in all Hawai‘i community correctional centers 
and facilities as of October 8, 2021 is 34. Vaccines are 

now widely available to all inmates, and it has been 
reported that statewide, as of September 14, 2021, 66% of 
inmates are fully vaccinated. Additionally, as this court 
has stated in the prior proceedings, OPD or defense 
counsel are not precluded from filing individual motions 
seeking the release of any inmate or pretrial detainee, and 
the State continues to have the option of filing individual 
motions seeking to modify the release status of any 
defendant. OPD has not shown that they have been 
precluded from using this procedural mechanism, or 
substantiate why this procedure is an inadequate remedy. 
Moreover, the trial courts have full discretion whether to 
set bail and to impose conditions of release.5 Further, the 
relief that is being requested regarding adherence to 
public health standards and compliance with the PRP 
within the correctional centers and facilities are currently 
being reviewed by the five-member panel established 
under the settlement agreement in Chatman v. Otani. And, 
finally, issues regarding inmate populations may be 
addressed through alternative means, including by the 
Hawai‘i Correctional Systems Oversight Commission. 
  
As to OPD’s request for relief regarding compliance with 
HRS § 353-6.2, there is dispute as to whether DPS has 
conducted the periodic reviews and provided the required 
information. At the hearing, DPS acknowledged that this 
action is a “ministerial” duty and indicated that it 
“intends” and “plans” to conduct the review and transmit 
the information as statutorily required. 
  
Accordingly, 
  
It is ordered that the petition is granted in part and denied 
in part as follows: 
  
1. DPS shall comply with the requirements of HRS § 
353-6.2, including timely transmitting its findings and 
recommendations by correspondence or electronically to 
the appropriate court, prosecuting attorney, and defense 
counsel. 
  
2. In all other respects, the petition is denied. 
  
This original proceeding is concluded. 
  
 
 
 
 

PART TWO 

Add. 068

WEST AW 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000522&cite=HISTS353-6.2&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000522&cite=HISTS353-6.2&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000522&cite=HISTS353-6.2&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000522&cite=HISTS353-6.2&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000522&cite=HISTS353-6.2&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Matter of Individuals in Custody of State, Not Reported in Pac. Rptr. (2021)  
2021 WL 4762901 
 

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 4 
 

(By: Recktenwald, C.J., Nakayama, McKenna, and 
Wilson, JJ., with Eddins, J., dissenting) 

 
 

I. This Court Has the Authority to Grant Relief 
Similar to That Ordered in the Two Prior Original 
Proceedings. 

Justice Eddins’s concurrence questions this court’s 
authority to grant additional relief beyond ordering DPS 
to comply with HRS § 353-6.2. Although a majority of 
the court determined in Part One that OPD has failed to 
demonstrate entitlement to such additional relief, we 
nevertheless take this opportunity to address this court’s 
inherent, constitutional and statutory authority to grant 
extraordinary relief in unique circumstances. Specifically, 
we reaffirm this court’s authority to provide the relief the 
court granted with respect to the prior OPD petitions (e.g., 
the March 2020 and August 2020 petitions). 
  
OPD sought a wide range of relief in the prior 
proceedings, some of which was granted, and much of 
which was denied without discussion. In separate filings, 
Justice Wilson dissented from the court’s denial of those 
items of relief. The relief that was granted generally 
focused on expedited decision making with regard to 
whether certain lower-risk inmates in custody should be 
released, consistent with protecting public safety. The 
premise of that relief was that ordinary mechanisms for 
determining individualized requests for release could not 
work quickly enough to meet the extraordinary 
circumstances that were presented (1) in the very early 
days of the COVID-19 pandemic in March-April 2020, 
and (2) when COVID cases “erupt[ed]” at the Oahu 
Community Correctional Center (“OCCC”) in August 
2020.6 The court also appointed a Special Master, the 
Honorable Daniel R. Foley (ret.), to work with interested 
parties during the course of the first proceeding. The 
court’s April 2020 order provided: 

*5 The role of the Special Master is to work with the 
parties in a collaborative and expeditious manner to 
address the issues raised in the two petitions and to 
facilitate a resolution while protecting public health and 
public safety. The Special Master may include, as part 
of these efforts and discussions, members of the public 
health community and other affected agencies. 

Safety of the inmates, staff, and the public are 
imperative. The parties shall consider viable options to 
keep inmates and the public safe (e.g., bracelet 
monitoring, alternative locations to house inmates, 
inmate categories such as age or medical condition, 

etc.). 

... 

The Special Master shall convene and conduct 
meetings with the parties and any community agency 
that the Special Master deems important, in his 
discretion, to carrying out his role. 

Order of Consolidation and for Appointment of Special 
Master, Office of the Public Defender v. Connors, 
SCPW-20-0000200 at 3 (April 2, 2020). Special Master 
Foley conducted extensive discussions, elicited position 
statements from the parties, and filed five detailed reports 
with this court documenting those efforts.7 Thanks to 
extraordinary work by the trial courts, and the efforts of 
the parties to the proceedings, inmate populations at 
correctional centers were “significantly reduced.” See 
Fifth Summary Report and Recommendations of the 
Special Master (May 28, 2020) at page 3.8 
  
As set forth below, this court has the authority under the 
constitution, the court’s inherent powers, and various 
statutes, to provide extraordinary relief when 
circumstances warrant. This court has previously stated 
that such power should be used sparingly, such as when 
existing remedies are inadequate, or would take too long 
to implement. We reaffirm those principles now, as well 
as the court’s determination that the circumstances that 
existed in March-April and August 2020, justified the use 
of those extraordinary powers. We reject the suggestion 
that the court’s authority to provide such relief was 
restricted by its rule-making authority. Finally, we note 
that courts in other jurisdictions relied on similar powers 
to provide relief in the face of the pandemic. 
  
 
 

II. This Court Has Both Explicit and Inherent 
Authority to Grant Extraordinary Relief in 
Extraordinary Circumstances. 

Our constitution vests the “judicial power of the State” in 
the courts. Haw. Const. art. VI, section 1. “Nowhere in 
[the constitution] is the exact nature of the ‘judicial 
power’ defined.” State v. Moriwake, 65 Haw. 47, 55, 647 
P.2d 705, 711-12 (1982) (citations omitted). But 
“speaking generally, the ‘inherent power of the court is 
the power to protect itself; the power to administer justice 
whether any previous form of remedy has been granted or 
not; the power to promulgate rules for its practice; and the 
power to provide process where none exists.’ ” Id. at 55, 
647 P.2d 712 (quoting In re Bruen, 172 P.1152, 1153 
(Wash. 1918)) (emphasis added). This court has held that 
the “essentially inherent or implied powers of the court 
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are by their nature impracticable if not impossible of 
all-inclusive enumeration.”9Id. 
  
*6 Our legislature has enumerated the inherent powers 
conferred on our courts by the constitution in several 
provisions of HRS ch. 602.10 These include this court’s 
power “[t]o make or issue any order or writ necessary or 
appropriate in aid of its jurisdiction,” HRS § 602-5(a)(5), 
and “[t]o make and award such judgments, decrees, orders 
and mandates, issue such executions and other processes, 
and do such other acts and take such other steps as may be 
necessary to carry into full effect the powers which are or 
shall be given to it by law or for the promotion of justice 
in matters pending before it.”HRS § 602-5(a)(6). Pursuant 
to HRS § 602-4, this court also has the power of “general 
superintendence of all courts of inferior jurisdiction to 
prevent and correct errors and abuses therein where no 
other remedy is expressly provided by law.” 
  
In recognizing that the inherent powers vested in our 
courts are broad and not susceptible to precise 
enumeration, the court has invoked those powers with 
restraint, in circumstances where existing remedies were 
either inadequate or would take too long to implement. 
See, e.g., State v. Moniz, 69 Haw. 370, 373, 742 P.2d 
373, 376 (1987) (“[A] strong commitment to the 
prudential rules shaping the exercise of our jurisdiction 
has resulted in a sparing use of this extraordinary 
power.”) (citing State v. Fields, 67 Haw. 268, 276, 686 
P.2d 1379, 1386 (1978)). 
  
Similarly, in Gannett Pac. Corp. v. Richardson, the court 
held that “[o]nly where there is urgent reason ... for the 
invocation of this court’s supervisory jurisdiction over the 
lower courts, under both HRS §§ 602-4 and 602-5, will 
this court consider departing from [the doctrine of res 
judicata].” 59 Haw. 224, 226-27, 580 P.2d 49, 53 (1978). 
There, the court noted that “we have deviated from this 
rule only in rare and exigent circumstances,” where 
“allow[ing] the matter to wend its way through the 
appellate process would not be in the public interest and 
would work upon the public irreparable harm.” Id. at 227, 
580 P.2d at 53 (citing Sapienza v. Hayashi, 57 Haw. 289, 
554 P.2d 1131 (1976)). 
  
In Gannett, the court considered a petition for a writ of 
prohibition by representatives of the news media who 
sought to prohibit the respondent district judge from 
closing a preliminary hearing from the public. Id. at 226, 
580 P.2d at 52. The court held that exercise of the court’s 
supervisory jurisdiction and discretionary power was 
appropriate because the case presented a question “of 
grave import ... involv[ing] not only the right of the 
accused to be tried by an impartial jury, but ... also ... the 

right of the public to attend and to be present at judicial 
proceedings.” Id. at 227, 580 P.2d at 53. The court noted: 

[B]ecause of the relative frequency with which 
preliminary hearings are being conducted in the district 
courts, thus enhancing the probability of collisions 
between established and fundamental rights, and 
because it appears to us only too clear that the district 
courts are in immediate need of direction from this 
court on a procedural and substantive matter of public 
importance, we deem it necessary to entertain the 
petition for writ of prohibition. 

*7Id. (emphasis added); see alsoMoniz, 69 Haw. at 374, 
742 P.2d at 376 (holding that “a classic example of when 
this court should exercise its supervisory power” is when 
the lower courts have differed in their interpretations of a 
statute). 
  
Similar but even more serious concerns were presented by 
the March 2020 and August 2020 petitions that were 
granted in part by this court. The premise of the relief 
granted was that ordinary mechanisms for determining 
individualized requests for release could not work quickly 
enough to meet the extraordinary circumstances that were 
presented (1) in the very early days of the COVID-19 
pandemic in April 2020, and (2) when COVID cases 
“erupt[ed]” at OCCC in August 2020. In an effort to 
prevent irreparable harms and provide direction to the 
trial courts, the court invoked its supervisory jurisdiction 
and discretionary power. 
  
Such action, though rare, is far from unprecedented. In 
several cases, this court and the ICA have relied on HRS 
§ 602–5(a)(6) [previously HRS § 602–5(7)] to modify 
trial court judgments to prevent unfair results. In State v. 
Arlt, 9 Haw. App. 263, 277, 833 P.2d 902, 910 (1992), 
the ICA vacated a defendant’s conviction as to First 
Degree Robbery and remanded to the circuit court with 
instructions to enter a judgment convicting and 
resentencing the defendant for Theft in the Fourth Degree. 
The ICA stated that “[s]ince there is no statute or 
constitutional provision in Hawai‘i which specifically 
vests in the appellate courts the express authority to 
affirm, reverse, remand, vacate, or set aside any 
judgment, decree, or order of a court brought before them, 
such authority presumably derives from [HRS § 
602-5(a)(6)].” Id. The ICA thus interpreted HRS § 
602-5(6) to allow an appellate court to modify a trial 
court’s judgment of conviction if the interests of justice 
would be thereby promoted. Similarly, in Farmer v. 
Admin. Dir. of the Court, 94 Hawai‘i 232, 241, 11 P.3d 
457, 466 (2000), this court relied on its inherent powers 
under article VI, section 1 of the constitution and the 
statutory authorization under HRS § 602-5(6) in 
unanimously holding that “justice require[d]” that the 
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defendant be given an opportunity to challenge the 
lifetime revocation of his driver’s license after one of the 
three predicate convictions on which his revocation was 
based was set aside, even though the district court’s rules 
specifically precluded such a remedy.11 
  
As noted by the concurrence, this court has not previously 
provided relief of the type provided in response to the 
March 2020 and August 2020 petitions.12 Thankfully, the 
court has never before been faced with circumstances 
such as the global COVID pandemic. The deadly 
implications of the pandemic — particularly in light of 
the overcrowding in our state’s correctional facilities — 
were largely unknown in March 2020. Moreover, the 
rapid spread of COVID in our prisons and jails in August 
2020 presented an immediate threat that the virus would 
spread from the correctional system into our community, 
and strain already overtaxed health resources. 
  
*8 These unknown and potentially catastrophic 
circumstances required a coordinated response from the 
judiciary. The work done by Special Master Foley on 
behalf of this court during the March 2020 petition was 
invaluable: he facilitated extensive discussion and 
problem-solving between the parties, and collected 
essential information for use by the court. That work was 
done at remarkable speed: his first report, with detailed 
submissions from the parties and others with relevant 
information, was submitted on April 9, 2020, only one 
week after he was appointed. This report, and the four that 
followed, provided the basis for prompt, informed, and 
coordinated decision-making by this court. It simply 
would not have been feasible for individual trial courts to 
replicate that effort on a case-by-case basis.13 
  
These extraordinary circumstances justified the use of the 
court’s supervisory power to ensure that decisions about 
the release of inmates due to COVID concerns were made 
in a prompt, coordinated manner that minimized risks to 
inmates and the public as a whole, and promoted a fair 
and efficient judicial process. This court’s orders 
established presumptions, provided discretion to the trial 
judges where appropriate, and made system-wide 
determinations when necessary. The alternative — 
waiting for trial court decisions relating to the release of 
specific inmates to be appealed to this court — would 
have taken too long under the circumstances, with 
different trial courts taking different approaches in the 
meantime. That piecemeal approach would have 
increased the risk to our community.14 As the court has 
previously recognized, providing relief when delay will 
result in harm is a legitimate use of our supervisory 
power. See, e.g., Gannett, 59 Haw. at 226-27, 580 P.2d at 
53 (1978). And, as set forth below, other state supreme 

courts and chief justices came to the same conclusion and, 
likewise, identified categories of lower-risk offenders 
who could be released, if certain conditions were met, to 
alleviate overcrowding and reduce the risk of COVID 
spreading in correctional facilities and then into the 
community.15 
  
*9 Inasmuch as the “inherent power of the court is ... the 
power to provide process where none exists,” our grants 
of partial relief in the previous OPD petitions were 
appropriate under HRS §§ 602-4 and 602-5. Moriwake, 
65 Haw. at 55, 647 P.2d at 712. The provision of such 
remedies was consistent with the purpose of our 
constitution and statutes to ensure a fair and efficient 
judicial process. 
  
This analysis is not affected by the fact that this court has 
rule-making authority under article VI, section 7 of the 
constitution. That provision provides that the “[t]he 
supreme court shall have power to promulgate rules and 
regulations in all civil and criminal cases for all courts 
relating to process, practice, procedure and appeals, which 
shall have the force and effect of law.” The court’s orders 
in the prior proceedings did not purport to be rules or 
regulations: the court did not invoke its rule-making 
power in adopting them, and none of the parties ever 
suggested that the orders should have been subject to the 
court’s rule-making process, or limited by the provisions 
of HRS § 602-11.16 Moreover, nothing in the language of 
article VI, section 7 suggests that it was intended to 
restrict this court’s inherent judicial powers, which, as 
noted above, are incorporated into the constitution via 
article VI, section 1 (“the judicial power of the State shall 
be vested in one supreme court ...”), and codified in HRS 
§ 602-5(a)(6). 
  
 
 

III. Other Jurisdictions’ Highest Courts Have Also 
Exercised Their Supervisory Powers to Provide 
Relief in Circumstances Similar to Those Here. 

The court’s actions on the March 2020 and August 2020 
petitions are supported by the response of other state 
supreme courts to the exigent circumstances caused by the 
pandemic. In Massachusetts, for example, the supreme 
judicial court ruled that in order to reduce the exposure of 
the virus in correctional facilities, COVID-19 shall 
constitute a “changed circumstance” under Massachusetts 
law.17Comm. for Pub. Couns. Servs. v. Chief Just. of Trial 
Ct., 142 N.E.3d 525, 530, aff’das modified, 143 N.E.3d 
408 (Mass. 2020). To that end, the court concluded that 
with certain exclusions,18 defendants who were pending 
trial are “entitled to a rebuttable presumption of release. 
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The individual shall be ordered released pending trial on 
his or her own recognizance, without surety, unless an 
unreasonable danger to the community would result, or 
the individual presents a very high risk of flight.” Id. 
  
*10 In support of its actions, the Massachusetts court 
cited to the broad language in Mass. Gen. Laws. 211 § 3, 
which in relevant part, states that “[t]he supreme judicial 
court shall have general superintendence of all courts of 
inferior jurisdiction to correct and prevent errors therein if 
no other remedy is expressly provided[.]” Id. at 538. 
  
According to the Massachusetts Supreme Judicial Court, 
for “those individuals who are currently serving sentences 
of incarceration, absent a finding of a constitutional 
violation, our superintendence power is limited.”Id. at 
530. The court therefore urged the Department of 
Corrections and the parole board to work with the special 
master to expedite hearings, and “to determine which 
individuals nearing completion of their sentences could be 
released on time served, and to identify other classes of 
inmates who might be able to be released by agreement of 
the parties, as well as expediting petitions for 
compassionate release.” Id. 
  
A significant number of incarcerated individuals were 
released as a result of the Massachusetts Supreme Judicial 
Court’s decision. In fact, the number of inmates in various 
counties dropped, in some cases as high as 27 percent, 
just one month after the court’s ruling.19 
  
In a subsequent case, the Massachusetts Supreme Judicial 
Court also expanded the factors a judge is required to 
consider when evaluating a defendant’s motion to stay a 
sentence pending an appeal. Commonwealth v. Nash, 159 
N.E.3d 91, 99 (Mass. 2020). Prior to the pandemic, there 
were two factors: (1) the defendant’s likelihood of success 
on appeal; and (2) certain security factors. Id. In Christie 
v. Commonwealth, 142 N.E.3d 55 (Mass. 2020), a third 
consideration, known as the COVID-19 factor, was 
included in the calculus. Id. at 59 (“In these extraordinary 
times, a judge deciding whether to grant a stay should 
consider not only the risk to others if the defendant were 
to be released and reoffend, but also the health risk to the 
defendant if the defendant were to remain in custody.”) 
(emphasis in original). The court in Nash reinforced the 
COVID-19 factor and emphasized the objective “to 
reduce temporarily the prison and jail populations, in a 
safe and responsible manner, through the judicious use of 
stays of executions of sentences pending appeal.”20Nash, 
159 N.E.3d at 101-02. 
  
*11 Other state supreme courts and chief justices have 
used their inherent and supervisory authority to grant 

relief to inmates due to the COVID pandemic. In South 
Carolina, for example, Chief Justice Donald W. Beatty 
issued a March 16, 2020, order requiring that “[a]ny 
person charged with a non-capital crime shall be ordered 
released pending trial on his own recognizance without 
surety, unless an unreasonable danger to the community 
will result or the accused is an extreme flight risk.”21 
Chief Justice Beatty also required that in bond hearings, 
“[i]f a defendant has been in jail as a pre-trial detainee for 
the maximum possible sentence, the court shall convert 
the bond to a personal recognizance bond and release the 
defendant.”22 
  
In Maryland, Chief Judge Mary Ellen Barbera issued an 
order on April 14, 2020. Citing to the judiciary’s authority 
under the Maryland Constitution23 and the emergency 
powers granted by the Maryland Rules of Practice and 
Procedure,24 Chief Judge Barbera required judges to 
consider a variety of factors in determining whether to 
release adult defendants from pretrial detention, 
including, inter alia, whether the defendant suffers from 
pre-existing conditions that render the defendant more 
vulnerable to COVID-19 or whether the release of the 
defendant during the pandemic is in the interest of 
justice.25 Furthermore, Chief Judge Barbera also ordered 
that “judges should consider the risk that COVID-19 
poses to people confined in correctional facilities when 
taking into account all statutory requirements and relevant 
Maryland Rules in determining release conditions and the 
status of defendants pending sentencing and appeal[.]”26 
  
Similar to some of this court’s orders, the Kentucky 
Supreme Court ordered the emergency administrative 
release of any defendant charged with a 
non-sexual/non-violent misdemeanor who had not been 
classified as high risk for new criminal activity.27 Those 
charged with a non-sexual/non-violent Class D felony 
were also eligible for release.28 As a result, according to 
Kentucky’s Administrative Office of the Courts, more 
than 35,000 inmates were released since the start of the 
pandemic either from a judge’s order or on administrative 
release up through October 3, 2020.29 While the Governor 
of Kentucky also ordered additional releases utilizing his 
executive power under the Kentucky Constitution,30 each 
executive order reduced the sentences of specific 
incarcerated individuals based on the recommendations 
by the Justice and Public Safety Cabinet.31 The Kentucky 
Supreme Court, however, utilized its supervisory powers 
to order the lower courts to follow the broad emergency 
administrative release schedule to “further protect the 
health and safety of our criminal justice partners--peace 
officers, county jails, and pretrial drug testing 
providers--and to protect the health and safety of all 
pretrial defendants and any defendants housed in county 
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jails[.]” 2020-27 Order at 1. 
  
 
 

IV. Conclusion 
*12 This court has the authority to grant the relief that 
was ordered in the March 2020 and August 2020 
petitions, pursuant to explicit and inherent authority under 
the constitution and state statutes. While this court uses 
that power with restraint, the circumstances that existed 
when the March 2020 and August 2020 petitions were 
adjudicated justified its use. 
  
 

CONCURRENCE AND DISSENT OF McKENNA, J., 
IN WHICH WILSON, J., JOINS AS TO SECTIONS I 
AND III.A. 
 
Since the late 1970s, Hawai‘i, as with the rest of the 
United States, has been suffering from an 
over-incarceration epidemic. The over-incarceration 
epidemic is now overlaid with the COVID-19 pandemic. 
This has resulted in conditions that I believe violate 
constitutional rights of our incarcerated people. Therefore, 
although I would not grant the relief requested in the 
petition, I would grant the relief discussed below and 
would also provide the following guidance to our trial 
courts. 
  
Hence, I respectfully concur and dissent. 
  
 
 

I. Hawai‘i has been suffering from an 
over-incarceration epidemic that is now overlaid with 
the COVID-19 pandemic 

From 1978 to 2016, Hawai‘i’s population increased by 
only 53%. During the same time period, however, 
Hawai‘i’s incarceration rate exploded by 670%, with the 
number of incarcerated people increasing from 727 to 
5,602.1 As explained by Lezlie Kī‘aha in 2016:2 

The United States is currently the largest jailer in the 
world. Though it accounts for only 5% of the world’s 
total population, it holds 25% of the world’s prisoners, 
or nearly two-and-a-half million people. This epidemic 
of incarceration can be attributed to several factors, all 
of which led to the greater problem of mass 

incarceration, and consequently, the rise of the private 
prison industry. 

In 1971, President Richard Nixon’s attack on drug use 
launched the country’s War on Drugs and the 
imposition of harsh prison sentences for drug offenses, 
including mandatory minimums. According to Michelle 
Alexander, civil rights attorney, scholar, and author of 
The New Jim Crow: Mass Incarceration in the Age of 
Colorblindness, “this policy single-handedly drove 
much of the increase in incarceration rates.” 

.... 
In Hawai‘i, non-violent crimes make up the greatest 
percentage of the offenses committed by incarcerated 
individuals.3 

  
As explained by the Prison Policy Initiative (“PPI”), 
“[f]or four decades, the U.S. has been engaged in a 
globally unprecedented experiment to make every part of 
its criminal justice system more expansive and more 
punitive. As a result, incarceration has become the 
nation’s default response to crime, with, for example, 70 
percent of convictions resulting in confinement — far 
more than other developed nations with comparable crime 
rates.” See Peter Wagner & Wendy Sawyer, States of 
Incarceration: The Global Context 2018, Prison Policy 
Initiative (June 2018), 
https://www.prisonpolicy.org/global/2018.html, also 
available at https://perma.cc/U6UK-2Z68. 
  
*13 According to PPI’s “States of Incarceration: The 
Global Context 2021,” 664 of every 100,000 people in the 
United States are incarcerated. See Emily Widra & Tiana 
Herring, States of Incarceration: The Global Context 
2021, Prison Policy Initiative (September 2021), 
https://www.prisonpolicy.org/global/2021.html, also 
available at https://perma.cc/ER9W-HPT8. If every U.S. 
state were a country, thirty-four states would be the 
countries with the highest incarceration rates in the world. 
In other words, if the fifty U.S. states were treated as 
countries, El Salvador, with an incarceration rate of 562 
out of 100,000 people (making it the country with the 
second highest incarceration after the U.S.) would be 
ranked thirty-fifth. 
  
PPI reports Hawai‘i’s 2021 incarceration rate at 439 out 
of every 100,000 people, lower than the national average 
of 664. If the fifty states were treated as countries, 
however, Hawai‘I would still be the country with the 
forty-fifth highest incarceration rate. In other words, in 
addition to the thirty-nine U.S. states that exceed our 
incarceration rate, only five other actual countries exceed 
our incarceration rate: El Salvador (562), Turkmenistan 
(552), Rwanda (515), Cuba (510), and Thailand (445).4 

Add. 073

WESTLAW 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0316765501&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Matter of Individuals in Custody of State, Not Reported in Pac. Rptr. (2021)  
2021 WL 4762901 
 

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 9 
 

  
Hawai‘i’s 439 out of 100,000 2021 incarceration rate 
significantly exceeds that of South Africa (248), Taiwan 
(243), Israel (234), the Philippines (200), New Zealand 
(188), Mexico (166), Australia (160), Kenya (157), 
Scotland (136), England and Wales (130), Spain (122), 
China (121), Portugal (111), Republic of (South) Korea 
(105), Canada (104), France (93), Italy (89), Denmark 
(72), Germany (69), the Netherlands (63), Norway (54), 
and Japan (38).5Id. 
  
Thus, as noted by the PPI, “[e]ven ‘progressive’ states 
like Hawai‘i, with incarceration rates below the national 
average, continue to lock people up at more than double 
the rates of our closest international allies.” Id. Hawai‘i’s 
incarceration rate is actually more than double that of 
Australia, New Zealand and the Philippines, more than 
quadruple that of South Korea and Canada, and more than 
tenfold that of Japan. 
  
More recently, the State of Hawai‘i Department of Public 
Safety (“DPS”) reported a total of 4,077 incarcerated 
people under its jurisdiction as of September 20, 2021. 
This figure is down from 4,631 people as of March 31, 
2020, DPS, End of Month Population Report (March 31, 
2020), 
https://dps.hawaii.gov/wp-content/uploads/2020/04/Pop-R
eports-EOM-2020-03-31.pdf, also available at 
https://perma.cc/2W24-JDRV, 5,137 people as of March 
31, 2019, DPS, End of Month Population Report (March 
31, 2019), 
https://dps.hawaii.gov/wp-content/uploads/2019/04/Pop-R
eportsEOM-2019-03-21.pdf, also available at 
https://perma.cc/3R73-VXCP, and the 5,325 people as of 
December 31, 2016 referenced above. Based on an 
estimated statewide population of about 1.46 million, 
however, the DPS incarceration rate is still 279 per 
100,000 people, which does not include people placed in 
custody by Hawai‘i’s federal court.6 
  
*14 Due to Hawai‘i’s exploding incarceration rates, for 
many years, inmate populations at Hawai‘i correctional 
centers and facilities (“CCFs”) have greatly exceeded the 
number intended by planners and architects (“design 
capacity”). Overcrowding has even led CCFs to exceed 
“operational capacity,” which is defined by the United 
States Department of Justice as “[t]he number of inmates 
that can be accommodated based on a facility’s staff, 
existing programs, and services.”7 Some Hawai‘i CCFs 
incarcerate multiple people in cramped cells designed to 
house one person; people are sometimes forced to sleep 
on floors next to in-cell toilets. 
  
Thus, Hawai‘i has, for many years, been suffering 

through an over-incarceration epidemic. To the 
sometimes deplorable prison conditions caused by 
over-incarceration, we now overlay the COVID-19 
pandemic. 
  
 
 

II. The Hawai‘i Constitution prohibits the imposition 
of “punishment” as well as the setting of excessive bail 
pending trial 

According to DPS, as of September 20, 2021, 783 of the 
4,077 people in DPS custody were incarcerated based on 
pending felony charges, while 125 more were 
incarcerated based on pending misdemeanor charges. 
DPS, End of Month Population Report (March 31, 2020), 
https://dps.hawaii.gov/wp-content/uploads/2021/09/Pop-R
eports-Weekly-2021-09-20.pdf, also available at 
https://perma.cc/5VWG-AYB7. Thus, as of September 
20, 2021, up to 908 people, or 23% of the 4,077 people 
incarcerated under DPS custody, were apparently being 
incarcerated pre-trial because they were unable to post 
bail. 
  
It is a due process violation under both the federal and 
state constitutions to punish a person before an 
adjudication of guilt. SeeGordon v. Maesaka-Hirata, 143 
Hawai‘i 335, 358, 431 P.3d 708, 731 (2018) (citing Bell 
v. Wolfish, 441 U.S. 520, 535, 538-39 (1979)). At 
minimum, under both federal and state constitutional 
standards, courts may infer that conditions of confinement 
are prohibited punishment of a pretrial detainee if they are 
the result of an expressed intent to punish, if they are not 
rationally related to a legitimate alternative purpose, or if 
they are excessive in relation to that legitimate alternative 
purpose. Id. But this court has also recognized that people 
incarcerated before trial can have greater rights under the 
due process clause of article I, section 5 of the Hawai‘i 
constitution than under the federal constitution. Id. 
  
I believe that under the Hawai‘i due process clause, all 
pretrial “punishment” must be prohibited. The question 
then is what constitutes pretrial “punishment” prohibited 
by the Hawai‘i constitution’s due process clause. I believe 
that incarcerating people before an adjudication of guilt 
can constitute “punishment” prohibited by the Hawai‘i 
constitution, especially in light of our “excessive bail” 
provision discussed below. I also believe that pretrial 
incarceration constitutes unconstitutional “punishment” if 
a person is neither a flight risk nor a danger to the 
community.8 And even for those for whom pretrial 
incarceration might otherwise survive constitutional 
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muster, the COVID-19 pandemic has created 
circumstances that could cause pretrial incarceration to 
become unconstitutional “punishment.” 
  
*15 Compared to unincarcerated people, who can choose 
to take measures to avoid contact with others, an 
incarcerated person has no real control over their 
exposure to SARS-CoV-2, the virus that causes 
COVID-19, except for getting vaccinated and consistently 
wearing a mask. Although DPS reports issuing two cloth 
masks to each incarcerated person, it is unrealistic to 
expect that an incarcerated person would be able to 
enforce consistent and proper mask-wearing by others. 
And due to over-incarceration and resultant 
overcrowding, recommended social distancing measures 
cannot be enforced within cells designed for one person 
but occupied by two or three people or in barracks-style 
pretrial facilities, and probably also cannot be enforced in 
other areas. 
  
Thus, in my opinion, if a fully-vaccinated person 
incarcerated before trial consistently wears a mask while 
incarcerated but contracts symptomatic COVID-19 due to 
exposure to the SARS-CoV-2 virus while incarcerated, 
this would clearly constitute unconstitutional 
“punishment” in violation of the due process clause of the 
Hawai‘i constitution.9 
  
In order to avoid unconstitutional pretrial punishment, 
provisions within article 1, section 12 of the Constitution 
of the State of Hawai‘i must be effectuated and enforced. 
That section provides in part that “[e]xcessive bail shall 
not be required” and that a “court may dispense with bail 
if reasonably satisfied that the defendant ... will appear 
when directed, except for a defendant charged with an 
offense punishable by life imprisonment.” Haw. Const. 
art. 1, § 12. 
  
In my opinion, bail set in an amount higher than a person 
can afford can be “excessive.”10 Even without COVID-19 
intermittently spreading in our various CCFs, as discussed 
earlier, I believe incarcerating a person before trial 
without reasons permitted by the constitution would 
constitute unconstitutional “punishment” inflicted before 
an adjudication of guilt.11 But due to the pandemic, I 
believe that even for those people for whom pretrial 
incarceration might otherwise be constitutionally 
permissible, judges should consider pretrial release or 
release with conditions, such as home confinement with 
monitoring pending trial. 
  
Thus, the prohibitions on pretrial punishment and 
excessive bail must be effectuated and enforced by our 
courts. For those currently in custody, various procedural 

mechanisms exist. Despite the abolishment of the writ of 
habeas corpus in the post-conviction context by Hawai‘i 
Rules of Penal Procedure Rule 40(a) (2006), the writ is 
still available in the pre-conviction context. SeeHRS § 
660-3 (2016) (“The supreme court ... and the circuit 
courts may issue writs of habeas corpus in cases in which 
persons are unlawfully restrained of their liberty[.]”). 
Habeas petitions requiring evidentiary hearings, however, 
must be filed in the circuit courts. SeeOili v. Chang, 57 
Haw. 411, 412, 557 P.2d 787, 788 (1976). Hence, 
individuals incarcerated pretrial may file petitions for 
writs of habeas corpus in our circuit courts or motions for 
pretrial release in the appropriate courts. After completion 
of evidentiary hearings in trial courts, writs of habeas 
corpus are also available in this court for pretrial bail 
matters. See, e.g., Sakamoto, 56 Haw. at 447, 539 P.2d at 
1197. 
  
*16 For those that may be charged with crimes in the 
future, our trial courts must also uphold the constitutional 
prohibitions on pretrial punishment and excessive bail 
when addressing bail for newly-filed charges. 
  
 
 

III. The Hawai‘i constitution prohibits cruel or 
unusual punishment for those convicted of crimes 

 

A. “Cruel or unusual punishment” 

Article 1, section 12 of the Constitution of the State of 
Hawai‘i also prohibits the infliction of “cruel or unusual 
punishment” for those convicted of crimes. In 
comparison, the Eighth Amendment to the United States 
Constitution prohibits the infliction of “cruel and unusual 
punishments.”12 (Emphasis added.) 
  
Our case law has been applying a “proportionality” test 
not available under the Eighth Amendment’s “cruel and 
unusual” punishment prohibition, but has been doing so 
on the basis that the federal and state constitutions contain 
identical language. For example, in State v. Guidry, this 
court stated: 

[T]he standard by which punishment is to be judged 
under the “cruel and unusual” punishment provision of 
the Hawai‘i Constitution is whether, in the light of 
developing concepts of decency and fairness, the 
prescribed punishment is so disproportionate to the 
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conduct proscribed and is of such duration as to shock 
the conscience of reasonable persons or to outrage the 
moral sense of the community.” 

105 Hawai‘i 222, 237, 96 P.3d 242, 257 (2004) (cleaned 
up).13 
  
The fifty states’ constitutions differ in terms of whether 
their respective constitutions mirror the federal 
constitution’s “cruel and unusual” language. Specifically, 
twenty states use the conjunctive language,14 twenty states 
use the disjunctive language,15 two states use both the 
conjunctive and disjunctive forms,16 six states ban only 
cruel punishments,17 and three states do not reference any 
of these terms.18 
  
*17Article 1, section 17 of the Constitution of the State of 
California provides, “Cruel or unusual punishment may 
not be inflicted or excessive fines imposed.” In 1972, the 
Supreme Court of California analyzed the death penalty 
against the disjunctive requirements of its state 
constitution in People v. Anderson, 493 P.2d 880 (Cal. 
1972). Although Anderson was later superseded by 
legislation and constitutional amendment ratifying the 
death penalty, the court’s construction of the disjunctive 
language is noteworthy. This case was the first time the 
California court acknowledged the significance of “cruel 
or unusual” versus “cruel and unusual.” Id. at 888 
(“Although we have often considered challenges to the 
constitutionality of capital punishment, we have 
heretofore approached the question in the Eighth 
Amendment context of ‘cruel And unusual’ punishment, 
using that term interchangeably with the ‘cruel Or 
unusual’ language of article 1, section 6, of the California 
Constitution, and have never independently tested the 
death penalty against the disjunctive requirements of the 
latter.”). 
  
The Anderson court first reviewed the constitutional 
history of the provision and noted that the initial proposal 
at the Constitutional Convention of 1849 actually used the 
term “cruel and unusual punishment.” Id. at 883-84. 
When the House of Delegates finally adopted the section, 
however, the language had changed to “cruel or unusual” 
punishments. Id. at 884. The court concluded that this 
change was intentional in light of the debates over other 
state constitution models that did not use the conjunctive 
form: 

Although the delegates to the convention were limited 
in their access to models upon which to base the 
proposed California Constitution at the commencement 
of their deliberations, by the end of the convention they 
had access to the constitutions of every state. At least 
20 state constitutions were mentioned by delegates 
during the debates. The majority of those which 

included declarations of rights or equivalent provisions 
differed from the New York, Iowa, and United States 
Constitutions and did not proscribe cruel And unusual 
punishments. Rather, they prohibited ‘cruel 
punishments, or ‘cruel or unusual punishments.’ 
Several had provisions requiring that punishment be 
proportioned to the offense and some had dual 
provisions prohibiting cruel and/or unusual 
punishments and disproportionate punishments. 

The fact that the majority of constitutional models to 
which the delegates had access prohibited cruel or 
unusual punishment, and that many of these models 
reflected a concern on the part of their drafters not only 
that cruel punishments be prohibited, but that 
disproportionate and unusual punishments also be 
independently proscribed, persuades us that the 
delegates modified the California provision before 
adoption to substitute the disjunctive ‘or’ for the 
conjunctive ‘and’ in order to establish their intent that 
both cruel punishments and unusual punishments be 
outlawed in this state. In reaching this conclusion we 
are mindful also of the well established rules governing 
judicial construction of constitutional provisions. We 
may not presume, as respondent would have us do, that 
the framers of the California Constitution chose the 
disjunctive form ‘haphazardly,’ nor may we assume 
that they intended that it be accorded any but its 
ordinary meaning. 

Id. at 884-85 (cleaned up). 
  
The court next examined past case law and admitted that 
it previously used the conjunctive and disjunctive forms 
interchangeably. It reasoned that its past disregard for 
whether a punishment could be unconstitutionally “cruel” 
was understandable because, at the time, capital 
punishment was “not considered so cruel” and “was a 
widely accepted, customary punishment,” so cases were 
decided with more focus on whether the penalty was 
“unusual.” Id. at 888-89. The court determined that it 
could no longer continue assuming that capital 
punishment comported with “contemporary standards of 
decency” and thus had to reexamine whether it was cruel, 
unusual, or both according to then-present standards. Id. 
at 891. 
  
*18 Discussing cruelty, the Anderson court concluded 
that California’s framers “used the term cruel in its 
ordinary meaning--causing physical pain or mental 
anguish of an inhumane or tortuous nature.” Id. at 892. 
Whether a punishment was unconstitutionally cruel 
depended on “whether the punishment affront[ed] 
contemporary standards of decency.” Id. at 893. The court 
considered several factors, including public acceptance of 
the punishment; the frequency of its actual application; 
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the pain and dehumanizing effects, including the 
“brutalizing psychological effects,” of the punishment; 
and whether the continued practice of the punishment 
demeaned the “dignity of man, the individual and the 
society as a whole.” Id. at 893-95. Additionally, while the 
court did not decide the permissibility of “necessary” 
cruelty, it held that the death penalty, at least, was not 
necessary to any state interest. Id. at 895-97.19 
  
Article 1, section 16 of the Michigan Constitution of 1963 
provides, “Excessive bail shall not be required; excessive 
fines shall not be imposed; cruel or unusual punishment 
shall not be inflicted; nor shall witnesses be unreasonably 
detained.” The Supreme Court of Michigan 
acknowledged this textual difference from the federal 
Constitution and concluded that the divergence was 
intentional and also a compelling reason for broader state 
constitutional protection: 

[T]he Michigan provision prohibits “cruel or unusual” 
punishments, while the Eighth Amendment bars only 
punishments that are both “cruel and unusual.” This 
textual difference does not appear to be accidental or 
inadvertent.[n.11] 

.... 

[n.11] While the historical record is not sufficiently 
complete to inform us of the precise rationale behind 
the original adoption of the present language by the 
Constitutional Convention of 1850, it seems 
self-evident that any adjectival phrase in the form “A or 
B” necessarily encompasses a broader sweep than a 
phrase in the form “A and B.” The set of punishments 
which are either “cruel” or “unusual” would seem 
necessarily broader than the set of punishments which 
are both “cruel” and “unusual.” 

People v. Bullock, 485 N.W.2d 866, 872 (Mich. 1992). 
  
Today, Michigan courts employ a three-part test to 
determine whether a punishment is “proportional” and 
therefore escapes the constitutional ban on “cruel or 
unusual punishment”: 

“The Michigan Constitution prohibits cruel or unusual 
punishment, Const. 1963, art. 1, § 16, whereas the 
United States Constitution prohibits cruel and unusual 
punishment, U.S. Const., Am. VIII.” People v. Benton, 
294 Mich. App. 191, 204, 817 N.W.2d 599 (2011). “If 
a punishment passes muster under the state 
constitution, then it necessarily passes muster under the 
federal constitution.” Id. (cleaned up). “[U]nder the 
Michigan Constitution, the prohibition against cruel or 
unusual punishment include[s] a prohibition on grossly 
disproportionate sentences.” Id. 

*19 This Court employs the following three-part test in 
determining whether a punishment is cruel or unusual: 
“(1) the severity of the sentence imposed and the 
gravity of the offense, (2) a comparison of the penalty 
to penalties for other crimes under Michigan law, and 
(3) a comparison between Michigan’s penalty and 
penalties imposed for the same offense in other states.” 
Id. 

People v. Burkett, No. 351882, 2021 WL 2483568, at *2 
(Mich. Ct. App. June 17, 2021). 
  
With respect to Massachusetts, part 1, article XXVI of the 
Constitution or Form of Government for the 
Commonwealth of Massachusetts provides, in relevant 
part, “No magistrate or court of law, shall demand 
excessive bail or sureties, impose excessive fines, or 
inflict cruel or unusual punishments.” 
  
The Supreme Judicial Court of Massachusetts reads the 
disjunctive language20 in its constitution as being “at least 
as broad as the Eighth Amendment to the Federal 
Constitution.” Good v. Comm’r of Correction, 629 
N.E.2d 1321, 1325 (Mass. 1994) (citing Michaud v. 
Sheriff of Essex Cnty., 458 N.E.2d 702 (Mass. 1983)) 
(emphasis added). Earlier Massachusetts case law echoed 
California’s initial threshold of “contemporary standards 
of decency which mark the progress of society.” Id. The 
test thereafter evolved into one of proportionality: 

“The touchstone of art. 26’s proscription against cruel 
or unusual punishment ... [is] proportionality.” 
Commonwealth v. Perez, 477 Mass. 677, 683, 80 
N.E.3d 967 (2017). “The essence of proportionality is 
that ‘punishment for crime should be graduated and 
proportioned to both the offender and the offense.’ ” 
Id., quoting Miller, 567 U.S. at 469, 132 S.Ct. 2455. 

“To reach the level of cruel [or] unusual, the 
punishment must be so disproportionate to the crime 
that it shocks the conscience and offends fundamental 
notions of human dignity” (quotation and citation 
omitted). Commonwealth v. LaPlante, 482 Mass. 399, 
403, 123 N.E.3d 759 (2019). To determine whether a 
sentence is disproportionate requires (1) an “inquiry 
into the nature of the offense and the offender in light 
of the degree of harm to society,” (2) “a comparison 
between the sentence imposed here and punishments 
prescribed for the commission of more serious crimes 
in the Commonwealth,” and (3) “a comparison of the 
challenged penalty with the penalties prescribed for the 
same offense in other jurisdictions” (quotation and 
citation omitted). Cepulonis v. Commonwealth, 384 
Mass. 495, 497-498, 427 N.E.2d 17 (1981). “The 
burden is on a defendant to prove such 
disproportion....” Id. at 497, 427 N.E.2d 17. 
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Commonwealth v. Concepcion, 164 N.E.3d 842, 855 
(Mass. 2021). Like Michigan, Massachusetts has not 
defined the words “cruel” or “unusual” separately but has 
construed the disjunctive phrase together as providing 
broader protection. 
  
Washington is one of the six states that bans only “cruel” 
punishment. Article 1, section 14 of the Constitution of 
the State of Washington provides, “Excessive bail shall 
not be required, excessive fines imposed, nor cruel 
punishment inflicted.” The Supreme Court of Washington 
found the state’s departure from the federal Constitution 
to be intentional: 

*20 Especially where the language of our constitution 
is different from the analogous federal provision, we 
are not bound to assume the framers intended an 
identical interpretation. The historical evidence reveals 
that the framers of Const. art. 1, § 14 were of the view 
that the word “cruel” sufficiently expressed their intent, 
and refused to adopt an amendment inserting the word 
“unusual”. The Journal of the Washington State 
Constitutional Convention: 1889 501-02 (B. Rosenow 
ed. 1962). 

State v. Fain, 617 P.2d 720, 723 (Wash. 1980). The court 
has also repeatedly held that Washington’s cruel 
punishment clause offers greater protection than the 
federal cruel and unusual punishment amendment. See, 
e.g., State v. Manussier, 921 P.2d 473 (Wash. 1996); State 
v. Bartholomew, 683 P.2d 1079 (Wash. 1984); State v. 
Fain, 617 P.2d 720 (Wash. 1980); State v. Morin, 995 
P.2d 113 (Wash. App. 2000); State v. Ames, 950 P.2d 514 
(Wash. App. 1998); State v. Roberts, 14 P.3d 713 (Wash. 
App. 2000); State v. Ramos, 387 P.3d 650 (Wash. 2017); 
State v. Gregory, 427 P.3d 621, 631 (Wash. 2018). 
  
Washington applies a proportionality test for assessing 
whether a sentence is “cruel.” The Washington factors for 
proportionality are nearly identical to both the Michigan 
and Massachusetts tests: the nature of the offense, the 
legislative purpose behind the criminal statute, the 
punishment the defendant would have received in other 
jurisdictions for the same offense, and the punishment 
imposed for other offenses in the same jurisdiction. Fain, 
617 P.2d at 720. 
  
The Washington Supreme Court is currently considering 
an inmate’s constitutional challenge to the conditions of 
his confinement due to the COVID-19 pandemic. Matter 
of Williams, 476 P.3d 1064, 1078 (Wash. App. 2021), 
review granted, 484 P.3d 445 (Wash. 2021). In Matter of 
Williams, petitioner Robert Williams was a 78-year-old 
Black man diagnosed with diabetes and hypertension who 
was also largely immobilized after suffering a stroke. 
Williams, 476 P.3d at 1070. He had been sentenced to 

270 months of confinement for first-degree burglary, 
first-degree robbery, and attempted second-degree murder 
and entered prison at age 67. Id. Following the outbreak 
of COVID-19 in his prison and his deteriorating health 
post-infection, Williams argued that, given his age, race, 
and disabilities, the conditions of his confinement became 
a “cruel punishment” in violation of Washington’s 
constitution and he should be released. Id. In February 
2021, the Supreme Court of Washington determined that 
the continuous evolution of “grim facts” surrounding the 
case warranted review. Matter of Williams, 484 P.3d 445, 
447 (Wash. 2021). 
  
The constitutional history of our “cruel or unusual 
punishment” clause does not appear to explain why our 
constitution uses the disjunctive “or.” Cases from other 
states can provide some guidance but are not binding on 
us. Importantly, however, the state high court decisions 
discussed above all agree on the importance of 
interpreting state constitutions to provide greater rights 
than under the federal constitution. 
  
In this regard, the Hawai‘i constitution is unique and must 
be interpreted according to its own principles. But we 
must effectuate the plain language of the self-executing 
provision of our constitution that prohibits “cruel” or 
“unusual” punishment. I believe our law in this area must 
be developed. In doing so, I believe we should consider 
the preamble to our state constitution, which provides: 

*21 We, the people of Hawaii, grateful for Divine 
Guidance, and mindful of our Hawaiian heritage and 
uniqueness as an island State, dedicate our efforts to 
fulfill the philosophy decreed by the Hawaii State 
motto, “Ua mau ke ea o ka aina i ka pono.” 

We reserve the right to control our destiny, to nurture 
the integrity of our people and culture, and to preserve 
the quality of life that we desire. 

We reaffirm our belief in a government of the people, 
by the people and for the people, and with an 
understanding and compassionate heart toward all the 
peoples of the earth, do hereby ordain and establish this 
constitution for the State of Hawaii. 

  
No other constitution in the world requires that those it 
governs dedicate their efforts to fulfilling the philosophy 
of “Ua mau ke ea o ka ‘āina i ka pono.” I am also not 
aware of any other constitution that expresses “an 
understanding and compassionate heart toward all the 
peoples of the earth.” 
  
Thus, the preamble of our constitution encourages all of 
us, including our courts, to act in a manner that is pono 
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and with an understanding and compassionate heart. We 
should interpret and give life to our constitutional 
prohibition against “cruel or unusual punishment” in this 
light. 
  
 
 

B. Cruel or unusual punishment is occurring due to 
the over-incarceration epidemic overlaid with the 
COVID-19 pandemic 

In whatever manner we interpret our constitutional 
prohibition against cruel or unusual punishment, the 
over-incarceration epidemic overlaid with the COVID-19 
pandemic may now be causing conditions of confinement 
that are unconstitutionally “cruel” or “unusual.” For 
example, at the September 22, 2021 hearing on this 
petition, the State reported that seven people incarcerated 
at Halawa Correctional Facility had died from COVID-19 
as of that date. If the count of 748 people incarcerated 
there as of September 20, 2021 is used, this would mean 
that approximately one person out of every 107 people 
incarcerated there has died of COVID-19. 
  
In contrast, as of September 22, 2021, the State of 
Hawai‘i Department of Health reported 726 cumulative 
deaths statewide. Subtracting the seven Halawa deaths left 
719 deaths statewide as of that date. Hawaii COVID-19 
Data, State of Hawai‘i – Department of Health: Disease 
Outbreak Control Division | COVID-19, 
https://health.hawaii.gov/coronavirusdisease2019/current-
situation-in-hawaii/, also available at 
https://perma.cc/2MC5-NN3N (last visited Sept. 22, 
2021). It appears that almost all COVID-19 deaths in 
Hawai‘i occurred in people over the age of 18, id., and all 
those incarcerated at Halawa are presumably over 18. Of 
Hawai‘i’s estimated 1.46 million population, about 
76.4%, or 1,111,188 people, are over 18 years old. Latest 
Population Estimate Data for the State of Hawai‘i, Dep’t 
of Bus. Econ. Dev. & Tourism, 
https://census.hawaii.gov/home/population-estimate/, also 
available at https://perma.cc/YU62-EJU8 (follow 
“DBEDT Data Warehouse” hyperlink; select the 
“Population (Census): Total Resident (Census)” and the 
“Population by Age: 18 years and over” indicators; select 
“State of Hawaii” as the Area and “Annual” for the 
Frequency for 2020; then select “Get Data”). 
  
Thus, for the general population in Hawai‘i over the age 
of eighteen, it appears COVID-19 has caused one death 
per 1,612 people as of September 22, 2021. This means 
that people incarcerated in Halawa had a COVID-19 

death rate more than fifteen times greater than that of the 
general population. Granted, I do not know whether 
people incarcerated at Halawa have higher rates of 
underlying conditions than the general. In light of this 
death rate, however, the number of people incarcerated at 
Halawa needs to be reduced to prevent further 
transmission of COVID-19. 
  
*22 I also note that according to DPS, two of our people 
incarcerated at the Saguaro Correctional Center in 
Arizona have died of COVID-19. PSD CORONAVIRUS 
(COVID-19) INFORMATION AND RESOURCES, State 
of Hawaii: Department of Public Safety (Mar. 17, 2020), 
https://dps.hawaii.gov/blog/2020/03/17/coronavirus-covid
-19information-and-resources/, also available at 
https://perma.cc/PPA5-PCXU. Kī‘aha also points out that 
the disproportionately disparate treatment of Native 
Hawaiians in our criminal justice system has resulted in a 
disproportionate percentage of Native Hawaiians being 
transferred to Saguaro.21 
  
Even before COVID-19, I had concerns regarding 
whether the long-term transfer of Native Hawaiians to the 
continental United States implicates article XII, section 7 
of the Hawai‘i constitution, which states: 

Section 7. The State reaffirms and shall protect all 
rights, customarily and traditionally exercised for 
subsistence, cultural and religious purposes and 
possessed by ahupua‘a tenants who are descendants of 
native Hawaiians who inhabited the Hawaiian Islands 
prior to 1778, subject to the right of the State to 
regulate such rights. 

As explained in Native Hawaiian Law: A Treatise:22 

In essence, indigenous cultural property includes 
everything with which indigenous peoples have a 
relationship and to which they have a responsibility. As 
[former U.S. Human Rights] Special Rapporteur 
[Erica-Irene] Daes explains, “Possessing a song, story 
or medicinal knowledge carries with it certain 
responsibilities to show respect to and maintain a 
reciprocal relationship with the human beings, animals, 
plans and places with which the song story or medicine 
is connected.” Therefore, indigenous peoples’ cultural 
property can be conceived as “a bundle of 
relationships, rather than a bundle of economic rights.” 

  
*23 Thus, it appears to me that article XII, section 7 of the 
Hawai‘i constitution encompasses “human relationships” 
within its protections. The reality is that, even before the 
COVID-19 pandemic, Native Hawaiians transferred to 
Saguaro were largely cut off from familial and other 
cultural human relationships. The COVID-19 pandemic 
has seriously exacerbated this disconnect. Thus, distinct 
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cultural rights of Native Hawaiians protected by the 
Hawai‘i constitution may also inform what constitutes 
“cruel or unusual punishment” with respect to Native 
Hawaiians.23 
  
Turning back to “cruel or unusual punishment” in general, 
as of September 20, 2021, 359 people were incarcerated 
by DPS based on alleged probation violations and 658 
people were incarcerated based on alleged parole 
violations. This totals 1,017 people, or about 25% of the 
4,077 people incarcerated in DPS custody. In my opinion, 
especially if the alleged probation or parole violations are 
of a “technical” nature, such as missed check-ins with 
probation or parole officers, contraction of symptomatic 
COVID-19 by a mask-wearing fully-vaccinated person24 
in these categories would clearly constitute cruel or 
unusual punishment prohibited by the Hawai‘i 
constitution. In my opinion, this would also be true with 
respect to the fully-vaccinated25 elderly, pregnant people, 
or those with underlying health conditions, who are 
especially vulnerable to COVID-19. 
  
 
 

IV. Conclusion 

As stated at the outset, we are dealing with an epidemic of 
over-incarceration now overlaid with the COVID-19 
pandemic. We must remember that incarcerated people 
are people from our communities and families who, with 
very few exceptions for those sentenced to life 
imprisonment without the possibility of parole, are 
entitled to return to our communities and families without 
suffering long-term complications or death from 
COVID-19. In addition, we must address our 
over-incarceration epidemic. To address the actual and 
potentially unconstitutional conditions described above, I 
would therefore mandate as follows. 
  
In 2019, the Hawai‘i State Legislature created the Hawai‘i 
Correctional Oversight Commission (“Oversight 
Commission”), tasked in part to “[e]stablish maximum 
inmate population limits for each correctional facility and 
formulate policies and procedures to prevent the inmate 
population from exceeding the capacity of each 
correctional facility[.]” SeeHRS § 353L-3(b)(2) (2019). In 
September 2020, the Oversight Commission issued its 
“Infectious Disease Emergency Capacities” report for 
Hawai‘i Correctional Facilities. See Hawaii Corr. 
Oversight Comm’n, Hawai‘i Correctional Facilities 
Infectious Disease Emergency Capacities (Sept. 2020), 
https://ag.hawaii.gov/wp-content/uploads/2020/09/FINAL

REPORT-091120.pdf, also available at 
https://perma.cc/4YJN-JVQJ. 
  
It is unclear to me whether the Oversight Commission 
stands by these capacity numbers for each facility now as 
this report was issued well before vaccinations became 
available. However, I also do not believe there were any 
deaths in Hawai‘i correctional facilities as of September 
2020. I would in any event request an update from the 
Oversight Commission as to the capacity numbers it 
currently believes are appropriate for each CCF. I would 
also ask the DPS Corrections Division to post its 
Corrections Populations Reports weekly. 
  
*24 I would then encourage our trial courts to effectuate 
the constitutional principles discussed above when they 
address bail for newly-filed charges. I would also 
encourage defense counsel to file individualized writs of 
habeas corpus or motions for release, as appropriate. 
Finally, I would encourage all those within our criminal 
justice system, including respondents and our trial courts, 
to continuously exercise their best efforts to apply 
measures within their legal authority and discretion to 
achieve capacity numbers for CCFs indicated by the 
Oversight Commission, whether during or after the 
COVID-19 pandemic. 
  
I hereby join in the concurrence and dissent of Justice 
McKenna as to Sections I and III.A. only. 
  
 

CONCURRENCE AND DISSENT TO ORDER 
GRANTING IN PART AND DENYING IN PART 
PETITION FOR EXTRAORDINARY WRIT 
PURSUANT TO HRS §§ 602-4, 602-5(5), AND 602-5(6) 
AND/OR FOR WRIT OF MANDAMUS (By: Wilson, J.) 
 
 

I. Introduction 

In March 2020, the State of Hawai‘i (the “State”), 
including its incarcerated people, faced an emergency 
declared by the Governor.1 The emergency constituted the 
Governor’s recognition that extraordinary emergency 
powers were necessary to protect the population from the 
lethal threat of COVID-19. The severity of the threat of 
COVID-19 infection to Hawai‘i’s incarcerated people and 
the failure of the Department of Public Safety (“DPS”) to 
meet its legal duty to protect them necessitated 
intervention by this court on their behalf.2 At the time of 
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this court’s emergency intervention in April 2020, no 
incarcerated person had died of or been infected with 
COVID-19.3 Nevertheless, we intervened. We recognized 
that “[t]he COVID-19 pandemic ha[d] caused a public 
health emergency that [wa]s impacting Hawai‘i’s 
community correctional centers and facilities” and posited 
that there was “a significant interest in reducing inmate 
populations to protect those who work at or are 
incarcerated in these overcrowded facilities.”4 Thus, 
despite DPS’ assurances that it was taking “reasonable 
steps” to “abate the risk” of COVID-19,5 we appointed a 
special master and instituted procedures to facilitate the 
expedited release of certain categories of incarcerated 
people.6 
  
*25 In the nearly eighteen months since we first 
intervened, the consequences from the pandemic have 
significantly worsened. Severe overcrowding has 
persisted:7 six of nine DPS facilities are over design 
capacity, and DPS’ current population is nearly as high as 
it was when this court first intervened in April 2020, with 
more people being detained pretrial now than in April 
2020.8 This overcrowding has exacerbated the unsafe and 
unsanitary conditions within DPS facilities. Incarcerated 
persons are forced to eat and sleep shoulder-to-shoulder, 
in some cases, with so many people in one cell that one 
person must sleep with his head directly next to the toilet.9 
At HCCC, detainees are frequently kept in areas without 
toilets or running water, forcing some to urinate on 
themselves, on the walls, or in their drinking cups.10 The 
tension among incarcerated persons from being held in 
such conditions has led to violence, with at least one 
detainee beaten to death at OCCC in a module that was 
being used as a quarantine area for COVID-positive 
detainees.11 
  
As of October 4, 2021: 2863 people in DPS custody and 
389 members of DPS staff have contracted COVID-19;12 
of those incarcerated persons infected with COVID-19, 32 
required hospitalization;13 and of those 32 persons 
hospitalized, 7 passed away,14 According to a recent report 
from Prison Policy Initiative, when comparing Hawai‘i’s 
incarcerated mortality rate (0.22%) to that of the general 
population (0.04%), incarcerated persons are 5.5 times 
more likely to die of COVID-19, making Hawai‘i the 
most disproportionate state in the country.15 And 
according to Justice McKenna’s calculations, with respect 
to HCF specifically, “approximately 1 person out of every 
107 people incarcerated has died[,]” leading to a death 
rate in HCF that is more than 15 times greater than that of 
the general population in Hawai‘i.16 Moreover, we know 
very little about the 7 incarcerated men who died of 
COVID-19. We do not know their names or backgrounds, 
or where, how, and under what circumstances they passed 

away.17 The lack of disclosure on the part of DPS is an 
alarming signal that inmates may be dying due to 
inadequate medical care.18 
  
*26 For pretrial detainees, compliance with HRS § 
353-6.2 (2019) requires DPS to apprise the court, the 
prosecuting attorney, and defense counsel every ninety 
days of any “new information or a change in 
circumstances”--for example, updates about a pretrial 
detainee’s health status or an outbreak of COVID-19 in 
their facility of confinement--that would warrant a release 
from custody and help prevent their future infection or 
death.19 However, there is no indication that DPS has been 
complying with its statutory duty to conduct ninety-day 
reviews of pretrial detainees or transmit such reviews to 
the appropriate parties. There is nothing more serious than 
the deaths of those held under the care and control of the 
State to underscore the severity of the COVID-19 
emergency and the urgency with which we must now act. 
And the lack of disclosure by DPS provides no assurance 
to this court that more people in DPS custody will not die 
of COVID-19.20 
  
 
 

II. This Court has a Duty to Protect Incarcerated 
Persons from Cruel and/or Unusual Punishment in 
DPS Facilities 

The Majority’s attempts to justify this court’s inaction in 
this proceeding run counter to five important truths: (1) 
DPS has failed to implement its Pandemic Response Plan 
(“PRP”), which was designed to protect incarcerated 
people from COVID-19; (2) DPS facilities are 
overcrowded at levels significantly over both design 
capacity and the Infectious Disease Emergency Capacities 
set by the Hawai‘i Correctional System Oversight 
Commission (“HCSOC” or “Oversight Commission”);21 
(3) pretrial detainees and convicted persons in DPS 
custody during the COVID-19 pandemic are being 
unconstitutionally subjected to cruel or unusual 
punishment;22 (4) the United States District Court for the 
District of Hawai‘i found “a strong likelihood” that DPS 
is violating the Eighth and Fourteenth Amendment rights 
of incarcerated people in Hawai‘i;23 and most critically, 
(5) incarcerated persons are at risk of being infected with, 
and potentially, dying of, COVID-19 so long as they are 
subjected to a present risk of infection in DPS facilities 
that far surpasses the dangerous conditions that caused 
court intervention in April 2020.24 
  
*27 Notwithstanding the Majority’s rejection of the 

Add. 081

WEST AW 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000522&cite=HISTS353-6.2&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000522&cite=HISTS353-6.2&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Matter of Individuals in Custody of State, Not Reported in Pac. Rptr. (2021)  
2021 WL 4762901 
 

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 17 
 

request by the Office of the Public Defender (“OPD”) to 
protect Hawai‘i’s incarcerated people, the emergency 
created by the COVID-19 pandemic is not over.25 The 
various measures previously taken by this court, and DPS 
have proven insufficient to prevent the spread of 
COVID-19 in Hawai‘i’s jails and prisons. These measures 
have failed, in large part, because meaningful and 
sustained population reduction in DPS facilities has not 
been achieved. Therefore, while I concur with the 
Majority’s decision to order DPS to comply with the 
requirements of HRS § 353-6.226--requirements imposed 
by the legislature and that apply even without this court’s 
order--greater relief is warranted. The incarcerated 
population must be reduced to at least design capacity or 
to the HCSOC’s Infectious Disease Emergency 
Capacities. And it is the duty of this court to finally heed 
the repeated entreaty of the Office of Public Defender for 
appointment of a public health expert to visit DPS 
facilities, report on the conditions of confinement and 
recommend corrective measures to end the cruel and 
unusual treatment of Hawaii’s incarcerated people. 
  
This court previously recognized, approximately thirteen 
months ago, that COVID-19 created a “public health 
emergency” and that rising cases within DPS facilities 
warranted “urgent and immediate concern in reducing” 
the incarcerated population.27 Within the last month, the 
Majority found the threat to judges and Judiciary 
personnel posed by incarcerated persons infected with 
COVID-19 within our correctional facilities to be so 
severe as to require the suspension of pretrial incarcerated 
people’s right to appear in person for preliminary hearings 
and arraignments pursuant to HRPP Rules 528 and 10 29 of 
the Hawai‘i Rules of Penal Procedure. Citing the 
“continued need to protect the health and safety of court 
users and Judiciary personnel during” the 
“unprecedented” COVID-19 emergency, the Majority 
suspended HRPP Rules 5 and 10.30 The Majority’s 
opinion that the severity of the COVID-19 emergency at 
Hawai‘i’s correctional institutions requires intervention of 
the court to protect the Judiciary, but does not require 
intervention of the court to protect the incarcerated 
population held in conditions that have caused infection 
and death constitutes an arbitrary inconsistency.31 
  
*28 Incarcerated persons in DPS custody are being 
subjected to cruel and/or unusual punishment in violation 
of the Eighth Amendment of the United States 
Constitution and article I, section 12 of the Hawai‘i 
Constitution.32 The prohibition of cruel and unusual 
punishment reflects a benchmark for civilization and 
human decency. Under the federal constitution, the Eighth 
Amendment “proscribes more than [just] physically 
barbarous punishment”;33 it “embodies ‘broad and 

idealistic concepts of dignity, civilized standards, 
humanity, and decency[.]’ ” Estelle v. Gamble, 429 U.S. 
97, 102 (1976) (quoting Jackson v. Bishop, 404 F.2d 571, 
579 (8th Cir. 1968)). The bounds of what constitutes cruel 
and/or unusual punishment is now being tested in 
Hawai‘i’s correctional facilities at both the federal and 
state levels. 
  
The United States District Court for the District of 
Hawai‘i found there was a strong likelihood that DPS was 
acting with “deliberate indifference” as to the inhumane 
conditions in DPS facilities, in violation of the Eighth 
Amendment’s prohibition against cruel and unusual 
punishment for postconviction detainees and the 
Fourteenth Amendment’s prohibition against punishment 
for pretrial detainees.34 Considering a record consistent 
with that currently before us, the federal district court 
found a strong likelihood that DPS was subjecting 
incarcerated people to inadequate testing and quarantining 
procedures, inadequate social distancing and mask 
wearing policies, severe overcrowding, and unsanitary 
living conditions.35 The federal district court found that 
DPS was not following its Pandemic Recovery Plan and 
“ha[d] not taken reasonable available measures to abate 
the risks caused by the [aforementioned] conditions, 
knowing full well--based on multiple prior outbreaks--that 
serious consequences and harm would result to the 
inmates.”36 Dissatisfied with DPS’ contentions that it was 
complying with its PRP, the federal district court noted 
that “[p]olicies are meaningless if they are not followed” 
and found that DPS’ actions and alleged failure to comply 
with their PRP constituted “more than simple lapses [in 
compliance]” and, at times, showed “complete disregard 
for the [PRP.]”37 To protect the incarcerated population 
from cruel and unusual conditions, the court partially 
granted a preliminary injunction that, in relevant part, 
ordered DPS to “fully comply” with its PRP and to 
“[p]rovide sanitary living conditions to all inmates in DPS 
custody[.]”38 
  
*29 DPS is also violating the right of incarcerated people 
to be free from cruel or unusual punishment under article 
I, section 12 of the Hawai‘i Constitution. DPS has failed 
to take “reasonable action to protect” incarcerated persons 
“against unreasonable risk of physical harm[,]” instead 
maintaining overcrowded facilities where COVID-19 has 
and will continue to infect, and possibly cause the death 
of, these persons.39 Though this court has not had the 
opportunity to expound on what constitutes “cruel or 
unusual punishment” under the Hawai ‘i Constitution, it is 
clear that confinement in unsanitary, overcrowded 
conditions under the constant threat of contracting an 
infectious and lethal disease is cruel or unusual.40 
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DPS is also violating the right of pretrial detainees to be 
free from punishment under article I, section 5 of the 
Hawai‘i Constitution. Those being held pretrial--909 
individuals comprising approximately 30% of the total 
incarcerated population--have not been convicted of a 
crime and are presumed innocent, yet are subjected to the 
same overcrowded, unsanitary environment with the same 
elevated risk of infection with a deadly disease as those 
being held postconviction.41 These pretrial detainees are 
not only being subject to cruel or unusual punishment in 
contravention of article I, section 12, but also to 
unconstitutional punishment under the Fourteenth 
Amendment of the United States Constitution and article 
I, section 5 of the Hawai‘i Constitution.42 
  
The Majority, considering the same alleged conditions as 
the federal district court, has determined that the 
conditions in which incarcerated people are being held in 
Hawai ‘i are neither inhumane nor cruel or unusual. The 
Majority does not find it to be cruel or unusual that 
thousands of incarcerated persons have contracted 
COVID-19, or that seven people have died, while in DPS 
custody. The Majority does not find it to be cruel or 
unusual that innocent persons are being detained pretrial 
in overcrowded facilities that consistently experience new 
infections and outbreaks of COVID-19.43 The Majority, 
instead, contends “the record is insufficient to warrant 
[the] extraordinary relief” requested by the OPD. This 
contention, however, disregards the uncontroverted expert 
testimony this court received from Dr. Pablo Stewart, who 
not only described in detail the conditions within OCCC 
that would lead to unnecessary infection and death, but 
also correctly predicted as early as April 2020 that DPS’ 
inadequate pandemic response would lead to outbreaks 
within OCCC and other DPS facilities,44 and that such 
outbreaks would “overwhelm local hospitals” and strain 
the healthcare facilities also used by the general 
population.45 
  
*30 In lieu of ordering relief, the Majority cites 
availability of the vaccine and states that 66% of the 
incarcerated population is fully vaccinated. But the 
Majority fails to acknowledge that the vaccination rate in 
our jails, where the community is more susceptible to 
COVID-19 outbreaks due to a consistent inflow of new 
detainees, is significantly lower, only 54.75%, and at 
OCCC is a mere 49%, as of September 21, 2021.46 The 
Majority cites no evidence that such a low vaccination 
rate will actually prevent infections in DPS facilities; in 
fact, two major outbreaks have occurred, both in 
jails,47after April 2021, when virtually all persons in DPS 
custody became eligible for vaccination.48 The Majority 
also fails to acknowledge the increased transmissibility of 
the Delta variant, which according to the Centers for 

Disease Control is twice as contagious as previous 
variants and is transmissible even to vaccinated 
individuals,49 and currently accounts for 93% of new 
infections in Hawai‘i.50 Relying solely on vaccination also 
discounts the possibility of new variants developing and 
spreading.51 Other than the Majority’s speculation, there is 
no evidence to counter the finding of the federal district 
court that despite the rate of vaccination of incarcerated 
persons, cruel and unusual conditions persist. 
  
*31 The Majority also contends that “much of the relief” 
requested by the OPD in this proceeding is “already being 
addressed” by the five-member Monitoring Panel 
established under the Settlement signed by the parties in 
Chatman v. Otani, No. CV 21-00268 JAO-KJM, 2021 
WL 2941990 (D. Haw. July 13, 2021). Respectfully, the 
Majority is incorrect. The Settlement states that the Panel 
is “advisory” and may provide only “non-binding” 
recommendations to DPS.52 Three of the five Panel 
members are present or former DPS employees, and only 
one member is an independent public health and 
corrections expert.53 Critically, the Settlement expressly 
precludes the Panel from addressing the overcrowding 
that exacerbates the COVID-19 threat and all other cruel 
and/or unusual conditions of confinement.54 There is no 
indication that the Panel has convened, and the Panel will 
end in approximately ninety days, after January 31, 2022, 
along with “all jurisdiction of any court to enforce” the 
Settlement.55 The Majority makes the unlikely assumption 
that the Panel will accomplish in less than ninety days by 
agreement of the five Panel members what the single 
master appointed by this court was unable to achieve: 
devise measures DPS should take to comply with its legal 
duty to protect incarcerated people through quarantine, 
sanitization, social distancing, testing, contact tracing, and 
vaccination procedures.56 As noted, were the five-member 
Panel to act with extraordinary alacrity to achieve this 
objective, the Panel’s authority to provide guidance to 
DPS would only continue until January 31, 2022, the date 
the Settlement expires.57 It is not likely, however, that the 
Panel will make constructive recommendations, that DPS 
adopts such recommendations, and that the conditions in 
DPS facilities actually improve before the Settlement’s 
expiration. Thus, this court cannot rely on the Monitoring 
Panel established in Chatman to eliminate the threat posed 
by COVID-19 in Hawai ‘i’s correctional facilities. 
  
While the boundaries set by the United States 
Constitution are being rigorously defended by the federal 
district court, this court refuses to do the same on behalf 
of the Hawai‘i Constitution. In refusing to do so, the 
Majority relies on as yet unidentified relief in Chatman 
that cannot address the signature cause of the 
unconstitutional conditions: overcrowding. COVID-19 
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remains a public health emergency,58 as evidenced by the 
2863 incarcerated persons who have contracted 
COVID-19, as well as the 7 people who have died of 
COVID-19, while under DPS’ care.59 It is the duty of this 
court to independently uphold the rights of incarcerated 
people under both the United States and the Hawai‘i 
Constitution where the proven consequences of this 
court’s failure to do so is the death of people placed in 
custody by the State Judiciary. 
  
 
 

III. This Court Must Order the Reduction of the 
Incarcerated Population and Appoint a Public Health 
Expert 

The gravity of the current emergency and the magnitude 
of the constitutional violations in this case warrant 
significant relief. The relief now requested by the OPD is 
largely the same as that relief first requested by the OPD 
eighteen months ago, and then again, one year ago, based 
on the unrefuted expert opinion of Dr. Stewart describing 
the unsanitary, crowded, and dangerous conditions that 
have since worsened at OCCC.60 Had the unrebutted 
oft-repeated expert opinion of Dr. Stewart been heeded, 
had the special master entered DPS facilities and ordered 
the conditions therein to be made constitutional, and had 
the recommendations of the Oversight Commission been 
implemented by this court to reduce the prison population 
to at or below design capacity, lives would have been 
saved and unconstitutional suffering ended. As it is now, 
men and women suffer fear and disease that has escalated 
into a new cycle of proven lethality: incarcerated 
individuals are dying under unknown circumstances and 
pretrial detainees are being held without bail in conditions 
that DPS fails to disclose in violation of the legislative 
mandate that their conditions be described every three 
months pursuant to HRS § 353-6.2. To comply with the 
basic standard of humanity and human decency that 
prohibits cruel and unusual punishment under the Eighth 
Amendment of the United States Constitution and 
prohibits cruel or unusual punishment under article I, 
section 12 of the Hawai‘i Constitution, this court must 
“[o]rder the Circuit, Family and District courts, DPS, and 
the [Hawai ‘i Paroling Authority] to reduce the population 
of Hawai ‘i’s correctional facilities ... to their design 
capacity and/or Infectious Disease Emergency Capacity 
as recommended by the [HCSOC]” and “[a]ppoint a 
public health expert to enter into all of Hawai‘i’s 
correctional facilities and review protocols, the ability to 
social distance and make recommendations.”61 The expert 
must be provided full disclosure by DPS of the identities 

and circumstances of the seven deaths at HCF to ensure 
that no more incarcerated people die of COVID-19 in 
DPS custody. 
  
 
 

IV. Conclusion 

*32 For the foregoing reasons, I concur with part II of the 
Majority’s Order, which concludes that this court has 
authority under the Hawai‘i Constitution and state statutes 
to grant relief in this proceeding, and the portion of the 
Order requiring DPS to comply with HRS § 353-6.2, and 
respectfully dissent from the Majority’s denial of the 
OPD’s “Petition for Extraordinary Writ Pursuant to HRS 
§§ 602-4, 602-5(5), and 602-5(6) and/or for Writ of 
Mandamus.” I also concur with parts I and III.A of Justice 
McKenna’s concurring and dissenting opinion. 
  
 

CONCURRENCE AND DISSENT OF EDDINS, J. 
 
I concur with the outcomes of the court’s order. But I 
cannot endorse the order’s premise. 
  
The fundamental reason Petitioner must be denied so 
much of the relief it wants is not that Petitioner has failed 
to show its entitlement to a writ (though I agree that is the 
case here). It is, rather, that this court does not have the 
authority to grant the Office of the Public Defender 
(OPD) the relief it seeks. To the extent the OPD asks us to 
rewrite bail statutes, commute sentences, or micromanage 
the Hawai‘i Paroling Authority, it is asking us to exercise 
legislative and executive power. This court has broad 
powers to both control the litigation before it and 
administer justice. But our power is judicial. We cannot 
do what Petitioner asks of us. Not even in times of 
emergency. SeeHaw. Insurers Council v. Lingle, 120 
Hawai‘i 51, 70, 201 P.3d 564, 583 (2008).1 
  
After explaining why this court lacks the authority to 
grant Petitioner much of the relief sought, I supplement 
my concurrence with the court’s order in two respects. 
  
First, leaving aside my jurisdictional concerns, I elaborate 
on why – with one exception - Petitioner has failed to 
show it is entitled to a writ of mandamus or an 
extraordinary writ. 
  
Second, I clarify my concurrence with the court’s 
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disposition of Petitioner’s constitutional claims. After 
stating my belief that convicted inmates bringing 
conditions-of-confinement claims under article I, section 
12 would not need to show subjective deliberate 
indifference, I ultimately agree with the court’s decision 
to refrain from analyzing the constitutional claims OPD 
gestures towards in its petition: no matter how generous 
article I, section 12’s protections may be, the 
underdeveloped record in this case cannot support a 
finding that the Department of Public Safety (DPS) 
violated inmates’ constitutional rights. 
  
 
 

I. THIS COURT LACKS THE AUTHORITY TO 
GRANT PETITIONER THE RELIEF IT SEEKS 

 

A. None of the statutes Petitioner cites authorize us to 
grant the relief Petitioner seeks 

Citing the need to mitigate the risks posed by the ongoing 
COVID-19 pandemic, the OPD asks us to order trial 
courts deciding certain inmates’ release motions to 
presume release in the absence of a finding that it would 
pose a significant risk to the safety of the inmate or the 
public.2 This request encompasses motions for release 
brought by certain individuals serving a term of 
imprisonment as a condition of felony or misdemeanor 
probation or deferral. It also encompasses motions for 
release brought by many pretrial detainees. The OPD also 
asks us to order trial courts to suspend the custodial 
portion of intermittent sentences.3 And to tell the 
Department of Public Safety how to best mitigate 
COVID-19 risks in Hawai‘i prisons.4 OPD also wants us 
to (among other things) order the Hawai‘i Paroling 
Authority to use “remote technology” when conducting 
parole hearings, consider releasing some classes of 
individuals, and prepare periodic progress reports.5 
  
*33 The OPD’s petition cites an array of statutory and 
constitutional provisions that it says empower the court to 
grant this relief. None of them do. 
  
Article VI, sections 1 and 7 of the Hawai‘i Constitution 
concern the State’s judicial power and the supreme 
court’s role in making rules and regulations governing 
courts’ exercise of judicial power: 

The judicial power of the State shall be vested in one 

supreme court, one intermediate appellate court, circuit 
courts, district courts and in such other courts as the 
legislature may from time to time establish. The several 
courts shall have original and appellate jurisdiction as 
provided by law and shall establish time limits for 
disposition of cases in accordance with their rules. 

Haw. Const. art. VI, § 1. 

The supreme court shall have power to promulgate 
rules and regulations in all civil and criminal cases for 
all courts relating to process, practice, procedure and 
appeals, which shall have the force and effect of law. 

Id. at § 7. 
  
The orders the OPD requests are neither “rules and 
regulations” in civil or criminal cases nor related to court 
processes, practices, procedures, or appeals. Article VI, 
section 7 authorizes the supreme court to promulgate, for 
example, the Hawai‘i Rules of Appellate Procedure, the 
Hawai‘i Rules of Professional Conduct, and the Hawai‘i 
Rules of Civil Procedure. But it does not authorize us to 
dictate what precautions the Department of Public Safety 
should take in its correctional facilities. Nor does it 
authorize us to curate a list of crimes from the Hawai‘i 
Penal Code and order that a “presumption of release” 
applies to motions for release brought by those accused or 
convicted of crimes on our list. This is pure policy work 
and it is the domain of others. Not this court. 
  
Any doubt on this point is settled by Hawai‘i Revised 
Statutes (HRS) § 602-11 (2016). The first sentence of that 
statute is substantively identical to article VI, section 7 of 
the constitution: “The supreme court shall have power to 
promulgate rules in all civil and criminal cases for all 
courts relating to process, practices, procedure and 
appeals, which shall have the force and effect of law.” 
HRS § 602-11. Its second sentence, however, dictates that 
rules promulgated by the court may not effect litigants’ 
substantive rights or expand the court’s jurisdiction: 
“Such rules shall not abridge, enlarge, or modify the 
substantive rights of any litigant, nor the jurisdiction of 
any of the courts, nor affect any statute of limitations.” Id. 
(emphasis added). 
  
The relief the OPD seeks is directly related to inmates’ 
substantive rights. It is therefore not something the court 
can appropriately grant through the exercise of its Article 
VI, section 7 power to promulgate “rules” relating to 
“process, practices, procedure and appeals.” Seeid. 
  
Petitioner also cites HRS § 602-4 (2016) as authorizing 
this court to grant the requested relief. That statute gives 
the supreme court “general superintendence of all courts 
of inferior jurisdiction to prevent and correct errors and 
abuses therein where no other remedy is expressly 
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provided by law.” This is a broad grant of power within 
our domain: when it comes to the courts and what 
happens in courts, we are supreme and may intervene to 
forestall or fix errors and abuses as we see fit. See, e.g., 
State v. David, 141 Hawai‘i 315, 327, 409 P.3d 719, 731 
(2017) (exercising supervisory powers under HRS § 
602-4 to address an important question of law presented 
by appellant even though its resolution was not essential 
to the case’s disposition); State by Off. of Consumer Prot. 
v. Joshua, 141 Hawai‘i 91, 93, 405 P.3d 527, 529 (2017) 
(“Pursuant to our supervisory powers under [HRS § 
602-4], we reinforce our advisement ... that when circuit 
courts intend their rulings to be final and appealable, they 
must enter appealable final judgments.”). But nothing in 
the text of HRS § 602-4 or our historical invocations of it 
suggests we are authorized to enact novel presumptions of 
law, control correctional facilities, or curb trial courts’ 
statutory discretion in adjudicating motions for release. 
  
*34HRS § 602-5(a)(5) (2016) also provides no basis for 
the relief OPD seeks. That statute gives the supreme court 
the power to “make or issue any order or writ necessary 
or appropriate in aid of its jurisdiction, and in such case, 
any justice may issue a writ or an order to show cause 
returnable before the supreme court....” HRS § 
602-5(a)(5) (emphasis added). The court’s authority to 
issue writs under HRS § 602-5(a)(5) is expressly limited: 
it may issue only those writs necessary or appropriate “in 
aid of its jurisdiction.” This language reflects the fact that 
though writs are one procedural tool the court may use 
when exercising power, they are not an independent 
source of jurisdictional power. Likewise, HRS § 
602-5(a)(3)6 grants the supreme court the jurisdiction to 
decide writs of mandamus and exercise “such other 
original jurisdiction as may be expressly conferred by 
law....” This is a codification of the court’s power to 
address questions properly arising under writs. Not an 
authorization to exercise legislative or executive power. 
  
Petitioner’s strongest argument that this court has the 
authority to grant the requested relief is found under HRS 
§ 602-5(a)(6). That statute grants the supreme court the 
jurisdiction to: 

make and award such judgments, decrees, orders and 
mandates, issue such executions and other processes, 
and do such other acts and take such other steps as may 
be necessary to carry into full effect the powers which 
are or shall be given to it by law or for the promotion of 
justice in matters pending before it. 

That last clause – “or for the promotion of justice in 
matters pending before [the court]” – is conceptually 
capacious. 
  
Petitioner takes up the invitation offered by HRS § 

602-5(a)(6)’s expansive language. The OPD suggests a 
reading of the statute that renders this court effectively 
omnipotent. Under Petitioner’s reading7 of HRS § 
602-5(a)(6), this court may make any order or mandate so 
long as two conditions are met. First, the order or 
judgment has some connection, however tenuous, to the 
subject matter of a case pending before the court. And 
second, the court thinks its order would promote justice. 
That’s it. 
  
HRS § 602-5(a)(6) gives us broad powers to promote 
justice “in matters pending before [the court].” But 
Petitioner reads the statute as authorizing us to promote 
justice in any domain related to matters pending before 
the court. This reading both skirts the separation of 
powers doctrine and, arguably, renders the statute facially 
unconstitutional. To provide but one illustration, the 
legislature has delegated responsibility for administering 
correctional facilities to the Department of Public Safety. 
SeeHRS § 26-14.6(b) (2009 & Supp. 2015). Any reading 
of HRS § 602-5(a)(6) that authorizes this court to order 
DPS to, when possible, use liquid or foam soap, instead of 
bar soap, in correctional facilities8 would 
unconstitutionally infringe on the executive’s power.9 
  
*35 Absent a showing that DPS is violating inmates’ 
constitutional rights or neglecting a nondiscretionary 
ministerial duty - or that an injunction is necessary to 
prevent a constitutional violation - this court has no 
authority to tell DPS how to run Hawai‘i’s correctional 
facilities. 
  
 
 

B. Nothing in SCPW-20-0000509 justifies the relief 
Petitioner seeks 

Petitioner provides one final explanation of this court’s 
jurisdiction to grant the requested relief: this court’s 
orders in connection with OPD’s previous petitions. 
Petitioner’s argument is, effectively, that what the court 
has done before, it may lawfully do again. 
  
Several of the actions the court took in response to the 
March and August 2020 petitions were not just lawful, 
they were prudent. For example, in April 2020, the court 
appointed the Honorable Daniel R. Foley (ret.) as a 
special master. See Order of Consolidation and for 
Appointment of Special Master, Office of the Public 
Defender v. Connors, SCPW-20-0000200 at 6 (April 2, 
2020). Judge Foley worked with the interested parties to 
address the issues raised in the March 2020 petitions and 
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submitted detailed reports to the court. Judge Foley’s 
appointment was an appropriate exercise of the court’s 
inherent powers.10 
  
But the fact that some of the actions the court took in 
response to the OPD’s prior petitions were lawful does 
not mean that all of them were. Portions of our August 
17, 2020 “Amended Order Re: Petty Misdemeanor and 
Misdemeanor Defendants” (the August 17 Order) and our 
August 27, 2020 “Order Re: Petty Misdemeanor, 
Misdemeanor, and Felony Defendants” (collectively the 
August 2020 Orders) were unjustified, supported by 
neither the statutes they cited nor by the court’s “inherent 
powers.” 
  
In the August 17 Order, the court temporarily suspended 
en masse court orders incarcerating certain pretrial 
detainees. SeeIn re Individuals in Custody of State of 
Hawai‘i, No. SCPW-20-0000509, 2020 WL 4873285 
(Haw. Aug. 17, 2020), clarified on denial of 
reconsideration, No. SCPW-20-0000509, 2020 WL 
5036224 (Haw. Aug. 26, 2020).11 
  
*36 The court’s August 27 “Order Re: Petty 
Misdemeanor, Misdemeanor, and Felony Defendants” 
(the August 27 Order) went further and prospectively 
prohibited trial courts from setting bail for certain 
arrestees. The court commanded: 

With regard to individuals who are arrested and 
detained solely on petty misdemeanor or misdemeanor 
offenses after the filing date of this order that are not 
“excluded offenses,” the respective trial court shall not 
set bail but shall release such individuals on their own 
recognizance or supervised release, and may impose 
conditions of release under HRS § 804-7.1. 

In re Individuals in Custody of State of Hawai‘i, No. 
SCPW-20-0000509, 2020 WL 5057630, at *2 (Haw. Aug. 
27, 2020) (emphasis added), amended, No. 
SCPW-20-0000509, 2021 WL 1236964 (Haw. Mar. 31, 
2021). 
  
HRS § 804-9 (Supp. 2019) vests trial courts with 
discretion to set bail amounts and enumerates factors 
courts should consider in determining how much bail to 
impose: “The amount of bail rests in the discretion of the 
justice or judge ... and shall be set in a reasonable amount 
based upon all available information, including the 
offense alleged, the possible punishment upon conviction, 
and the defendant’s financial ability to afford bail.” 
  
The August 27 Order effectively nullified HRS § 804-9 
and trial courts’ discretion under it. While the August 27 
Order was in effect, trial courts could not both exercise 
their discretion under HRS § 804-9and comply with the 

supreme court’s edict. There is nothing procedural about 
the determination that trial courts should be stripped of 
their statutory discretion to set bail under HRS § 804-9. 
  
The legislative nature of the court’s August 27, 2020, 
order is exemplified by its “excluded offenses” list. 
  
This list – formulated by the court and included in the 
order – delineates the bounds of the order’s applicability. 
If a person is arrested for an “excluded offense,” then the 
court’s new “no bail” rule would not apply to them. The 
trial court would retain its authority to set their bail 
pursuant to HRS § 804-9. 
  
The court’s curation of an “excluded offenses” list was 
pure policymaking. The court decided – understandably - 
that violation of a restraining order or injunction (HRS § 
604-10.5 (2016)) would be an “excluded offense.” Yet 
also that harassment by stalking (HRS § 711-1106.5 
(2014)) and sexual assault in the fourth degree (HRS § 
707-733 (Supp. 2017)) would not be. It picked “violation 
of interstate or intrastate travel quarantine requirements, 
as ordered pursuant to HRS ch. 127A” for inclusion on its 
list. And it left promoting minor-produced sexual images 
in the first degree (HRS § 712-1215.5 (2014)) off.12 The 
court was not providing process when it made these 
decisions, it was legislating.13 
  
*37 In her concurrence and dissent to the August 27 
Order, Justice McKenna disagreed with the court’s 
decision to put quarantine violation on the “excluded 
offenses” list. She argued that incarcerating “quarantine 
violators” might make it harder to “reduce and eventually 
eliminate COVID-19” in Hawai‘i’s correctional centers. 
In re Individuals in Custody of the State of Hawai‘i, 2020 
WL 5057630, at *3 (McKenna, J., concurring and 
dissenting). This is a cogent argument. But it underscores 
the ways in which the court’s curation of an “excluded 
offenses” list implicates questions of public health and 
criminal justice policy, not the provisioning of 
procedures, the administration of justice, or the exercise 
of the court’s inherent powers. 
  
The August 27 Order cited several statutes that it said 
justified its rewriting of bail and sentencing laws. The 
order said it was made “pursuant to this court’s authority 
under Hawai‘i Revised Statutes (“HRS”) §§ 602-5(3) & 
(6) [sic] and § 706-625, Governor David Y. Ige’s 
Emergency Proclamations, and HRS § 601-1.5.” In re 
Individuals in Custody of the State of Hawai‘i, 2020 WL 
5057630, at *1. 
  
As discussed above, the first two statutes cited by the 
August 2020 Orders – HRS §§ 602-5(a)(3) & (6) – do not 
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authorize the court to extinguish trial courts’ discretion 
under bail or sentencing laws. 
  
It is unclear which portion of HRS § 706-625 (2014) the 
August 2020 Orders relied on. But that’s just a statute 
concerning the trial court’s discretion to revoke and 
modify probation. It doesn’t authorize the supreme court 
to suspend the custodial portions of intermittent sentences 
imposed pursuant to HRS § 706-605 (2014 & Supp. 
2018). 
  
And HRS § 601-1.5 (2016) merely concerns the chief 
justice’s authority over court deadlines and filing 
requirements. 
  
The court’s inherent powers also do not fully justify the 
August 2020 Orders. 
  
This court’s inherent powers, as codified in HRS § 602-4 
and 602-5 are comprehensive, flexible, and far-reaching. 
There is nothing “narrow” about them. But our inherent 
powers - versatile and broad though they may be - do not 
free the court of all constitutional constraints on its 
actions. We may “provide process where none exists.” 
SeeState v. Moriwake, 65 Haw. 47, 55, 647 P.2d 705, 712 
(1982) (cleaned up). But we may not supplant the 
substance of already-existing laws. 
  
Historically, we have invoked our inherent powers in 
situations involving the interpretation of laws or litigation 
logistics, fees, and fines. We have relied on these powers 
to, for example:14 

• Provide guidance when the lowers courts have 
differed in their interpretations of a statute. SeeState 
v. Moniz, 69 Haw. 370, 742 P.2d 373 (1987). 

• Clarify when preliminary hearings may be closed to 
the public. SeeGannett Pac. Corp. v. Richardson, 59 
Haw. 224, 227, 580 P.2d 49, 53 (1978). 

• Reduce the fines imposed on a litigant for civil 
contempt. SeeHaw. Pub. Emp’t Rels. Bd. v. Haw. 
State Tchrs. Ass’n, 55 Haw. 386, 520 P.2d 422 
(1974). 

• Award attorneys’ fees to a party without a statutory 
entitlement to them. SeeCARL Corp. v. State, Dep’t 
of Educ., 85 Hawai‘i 431, 460, 946 P.2d 1, 30 
(1997). 

• Allow an individual defendant to seek an 
amendment of the lifetime revocation of his driver’s 
license – even though such a challenge was not 
contemplated by the relevant statute - because justice 

so required. SeeFarmer v. Admin. Dir. of Ct., State 
of Haw., 94 Hawai‘i 232, 11 P.3d 457 (2000). 

  
*38 None of our prior invocations of our inherent powers 
suggest that the August 2020 Orders - to the extent they 
temporarily frustrated trial courts’ ability to carry out their 
duties under HRS sections 706-624(2) (Supp. 2017), 
706-625, and 804-9 - were lawful. Yes, a trial court has 
the authority to dismiss a manslaughter charge after two 
mistrials. Cf.Moriwake, 65 Haw. 47, 647 P.2d 705. But it 
doesn’t follow that this court can gut trial courts’ statutory 
discretion under the bail and sentencing laws. 
  
The August 2020 Orders, while assuredly 
well-intentioned, were an anomaly. In other states, the 
acceleration of inmate release was accomplished through 
executive action, not judicial fiat.15 And some state courts, 
when faced with petitions seeking relief similar to that 
sought here, have declined to grant it citing separation of 
powers concerns. For example, in Matter of Request to 
Modify Prison Sentences, 231 A.3d 667, 672-73 (N.J. 
2020), the New Jersey Supreme Court rejected the Office 
of the Public Defender and the American Civil Liberties 
Union of New Jersey’s request to “order a framework for 
the early release of several groups” of inmates on the 
grounds that “whether to grant parole or to furlough an 
inmate rests largely with the Executive Branch.” See 
alsoColvin v. Inslee, 467 P.3d 953, 960-64 (Wash. 2020) 
(denying petition for writ of mandamus that sought to 
compel Washington’s Governor and Department of 
Corrections Secretary to release certain offenders and 
lower prison populations in response to COVID-19 and 
proclaiming that the court would not “usurp” the 
executive’s authority). 
  
The Massachusetts Supreme Judicial Court took a 
different approach. That court, relying on its general 
supervisory power, did order the release of a limited 
group of pretrial detainees. SeeComm. for Pub. Counsel 
Services v. Chief Justice of Trial C., 142 N.E.3d 525, 530, 
aff’d as modified, 143 N.E.3d 408 (Mass. 2020). But the 
court - citing separation of powers concerns - also 
declined to release anyone serving a term of incarceration 
post-conviction. Id. at 540-42. The Supreme Judicial 
Court said that (absent a constitutional violation) it could 
not revise or revoke sentences “in a manner that would 
usurp the authority of the executive branch.” Id. at 530. It 
emphasized that “mechanisms to allow various forms of 
relief for sentenced inmates exist within the executive 
branch.” Id. at 542.16 
  
*39 The circumstances surrounding other cases where a 
state supreme court took action to release pretrial 
detainees are distinguishable from those of the August 
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2020 Orders.17 
  
In our common law system, precedent is legitimizing: 
enough wrongs can make a right. The snowballing weight 
of precedent can add the patina of validity to even the 
puniest legal reasoning. OPD’s rote reliance on the 
court’s orders in SCPW-20-0000509 illustrates this point. 
This is why - though I support the court’s denial-in-part of 
the writ - I do not join the court’s order to the extent it 
implies the court could have even granted OPD much of 
the relief it seeks. 
  
 
 

II. OPD IS NOT ENTITLED TO MOST OF THE 
RELIEF IT SEEKS BUT IS ENTITLED TO A WRIT 
OF MANDAMUS ORDERING DPS TO COMPLY 
WITH HRS § 353-6.2 

Despite my conclusion that the court lacks jurisdiction to 
act in this case, I agree with the court’s conclusion that 
the OPD has not shown an entitlement to mandamus 
relief. 
  
As this court routinely explains, a writ of mandamus is an 
extraordinary remedy. And no writ of mandamus will 
issue absent an indisputable showing that the petitioner is 
entitled to the requested relief. Petitioners seeking an 
extraordinary writ must also show that there are no other 
means of addressing the alleged wrong or obtaining the 
action sought. And writs of mandamus should not 
arrogate the discretionary authority of lower courts or 
displace the normal appellate procedures. 
  
*40 Here, mandamus relief is largely inappropriate. There 
are other ways to address the alleged wrong. And granting 
the requested relief would intrude on lower courts’ 
discretion. I do agree with the court though that OPD is 
entitled to a writ of mandamus ordering DPS to comply 
with its non-discretionary duties under HRS § 353-6.2 
(Supp. 2019). 
  
 
 

A. Article I, section 12 grants petitioners the relief 
they are seeking with respect to the regular 
employment of no cash bail 

Petitioners ask us to: 

Order that the practice of no cash bail, including the 

release of individuals on their own recognizance, on 
signature bonds, or on supervised release, should be 
regularly employed, and pretrial detainees who are not 
a risk to public safety or a flight risk should not be held 
simply because they do not have the means to post cash 
bail. 

Petitioner doesn’t need an order from the court 
commanding that pretrial detainees who pose no public 
safety or flight risk should not be imprisoned simply 
because they lack the means to post cash bail. Article I, 
section 12 already endorses this conclusion. This potent 
provision of our bill of rights forbids both excessive bail 
and the unreasonable or arbitrary denial of bail. 
SeeHuihui v. Shimoda, 64 Haw. 527, 539, 644 P.2d 968, 
976 (1982). Indeed, article I, section 12’s language 
codifies trial courts’ discretion to release nearly all 
defendants without bail. 
  
The provision’s legislative history foregrounds the 
powerful role it plays in ensuring that cash bail is not used 
to imprison the poor just because they lack the funds to 
post bail. Speaking against a 1978 constitutional 
amendment that would remove this provision from our 
constitution, Delegate Adelaide 
Keanuenueokalaninuiamamao “Frenchy” DeSoto spoke 
passionately about the role its protections play in 
protecting the poor: 

This amendment [removing what is now article I, 
section 12 from the state constitution] prejudices the 
poor.... I am advocating that, in the event there is a 
charge brought against a poor person, that poor person 
has just as much right to be released as the rich.... I 
urge this Convention to vote down this amendment ... I 
urge all of you to look at this amendment as a 
declaration against the poor.... 

Debates in the Committee of the Whole on Bill of Rights 
Comm. Prop. No. 15, in 1 Proceedings of the 
Constitutional Convention of Hawai‘i of 1978, at 651 
(1980). 
  
HRS § 804-9 too supports the assertion that no one in our 
state should be incarcerated merely because they cannot 
pay bail. That statute requires that the “bail amount 
should be so determined as not to suffer the wealthy to 
escape by the payment of a pecuniary penalty, nor to 
render the privilege useless to the poor.” For most 
indigent defendants any cash bail would render the 
privilege useless. 
  
Petitioners do not need a writ from this court ordering that 
no pretrial detainee should be incarcerated “simply 
because they do not have the means to post cash bail.” 
They have article I, section 12. Its protections are mighty. 
They preceded the COVID-19 pandemic. And they will 
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outlast it. 
  
 
 

B. Post-conviction inmates can bring individual 
motions for release 

Post-conviction inmates also have alternative means for 
seeking relief available to them. They are free, for 
example, to file individual motions for release. This 
individualized approach to relief may demand more hustle 
of OPD lawyers and the private criminal defense bar than 
a blanket petition for an extraordinary writ. But it is not 
impossible. It’s not even infeasible or impractical. It’s 
doable. Our district, family, and circuit courts have 
admirably stepped up and met the challenges posed by the 
ongoing pandemic; they have, and will continue to, 
expeditiously resolve individual release motions. 
Petitioner has thus failed to show it lacks alternative 
means to seek relief. 
  
 
 

C. The requested relief would impermissibly infringe 
on trial courts’ discretion 

*41 The requested mandamus relief is also unavailable 
because it would intrude on trial courts’ discretion over 
bail and sentencing. SeeKema v. Gaddis, 91 Hawai‘i 200, 
204-05, 982 P.2d 334, 338-39 (1999) (“Where a trial 
court has discretion to act, mandamus will not lie to 
interfere with or control the exercise of that 
discretion....”). 
  
A writ of mandamus may issue where the trial court has 
committed a flagrant and manifest abuse of discretion. 
Petitioner has not argued that has happened, or will 
happen, here. Rather, petitioner is asking us to 
preemptively handicap trial courts’ discretion in deciding 
motions for release, imposing custodial sentences, and 
employing cash bail. This imposition would be as 
inadvisable as it is legally unfounded. 
  
Trial courts are the judiciary’s boots on the ground (and a 
lot more). They are familiar with the specific matters 
before them. They are well positioned to determine what 
extent the COVID-19 pandemic impacts their bail or 
sentencing decisions in a given case. And, unlike this 
court, they can reach an individualized decision that takes 
into account factors such as public safety, public health, 

flight risk, and a defendant’s age and health status. 
  
 
 

D. OPD is entitled to a writ requiring DPS to comply 
with HRS § 353-6.2 

HRS § 353-6.2 requires community correctional centers 
to review, no less frequently than every three months, 
“pretrial detainees to reassess whether a detainee should 
remain in custody or whether new information or a 
change in circumstances warrants reconsideration of a 
detainee’s pretrial release or supervision.” HRS § 
353-6.2(a). It also mandates that the centers transmit the 
findings and recommendations of their periodic reviews 
to the “appropriate court, prosecuting attorney, and 
defense counsel.” HRS § 353-6.2(b). 
  
The duties HRS § 353-6.2(a) imposes on DPS are clear 
and nondiscretionary. The community correctional centers 
must conduct a review of pretrial detainees no less 
frequently than every three months. DPS has discretion 
over how to conduct the review and whether to reconsider 
a given detainee’s supervision. But it may not skip the 
reviews or do them less frequently than every three 
months. Similarly, HRS § 353-6.2(b) makes transmitting 
the review results a mandatory ministerial duty: the 
results must be shared with the “appropriate court, 
prosecuting attorney, and defense counsel.” HRS § 
353-6.2(b). 
  
Because HRS § 353-6.2 imposes clear and 
nondiscretionary duties on DPS, and because OPD has no 
other avenues for ensuring DPS’s fulfillment of those 
duties, OPD is entitled to a writ of mandamus ordering 
DPS’s compliance with HRS § 353-6.2. 
  
 
 

III. ARTICLE I, SECTION 12 OF THE HAWAI‘I 
CONSTITUTION PROVIDES MORE EXPANSIVE 
PROTECTIONS THAN THE EIGHTH 
AMENDMENT, BUT THE SCANT RECORD IN 
THIS CASE DOES NOT SHOW ANY 
CONSTITUTIONAL VIOLATIONS 

Courts have a duty to “enforce the constitutional rights of 
all persons, including prisoners.” Brown v. Plata, 563 
U.S. 493, 511 (2011) (cleaned up). Where there is a 
showing that the conditions of confinement at a 
correctional facility violate inmates’ Eighth Amendment 

Add. 090

WEST AW 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999174503&pubNum=0000661&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=RP&fi=co_pp_sp_661_338&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_338
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999174503&pubNum=0000661&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=RP&fi=co_pp_sp_661_338&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_338
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000522&cite=HISTS353-6.2&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000522&cite=HISTS353-6.2&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000522&cite=HISTS353-6.2&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000522&cite=HISTS353-6.2&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000522&cite=HISTS353-6.2&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_a83b000018c76
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000522&cite=HISTS353-6.2&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000522&cite=HISTS353-6.2&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_a83b000018c76
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000522&cite=HISTS353-6.2&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_a83b000018c76
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000522&cite=HISTS353-6.2&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_a83b000018c76
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000522&cite=HISTS353-6.2&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000522&cite=HISTS353-6.2&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025330790&pubNum=0000780&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=RP&fi=co_pp_sp_780_511&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_511
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025330790&pubNum=0000780&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=RP&fi=co_pp_sp_780_511&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_511


Matter of Individuals in Custody of State, Not Reported in Pac. Rptr. (2021)  
2021 WL 4762901 
 

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 26 
 

or article I, section 12 rights, we are empowered, indeed 
obligated, to intervene and – if necessary to remedy the 
constitutional violation – impose specific requirements on 
prison administrators.18 “Courts may not allow 
constitutional violations to continue simply because a 
remedy would involve intrusion into the realm of prison 
administration.” Id. 
  
*42 The Eighth Amendment and article I, section 12 
protect inmates against not only punishment that is “cruel 
or unusual” because it is inhumane, but also against 
conditions of confinement that pose a substantial risk of 
serious harm or deprive prisoners of “a single, identifiable 
human need such as food, warmth, or exercise”. Wilson v. 
Seiter, 501 U.S. 294, 304 (1991). 
  
To succeed with a conditions-of-confinement claim under 
the Eighth Amendment, a plaintiff must show subjective 
deliberate indifference to a “substantial risk of serious 
harm to a prisoner.”19Farmer v. Brennan, 511 U.S. 825, 
836 (1994). As the Supreme Court explained in Farmer: 

We hold instead that a prison official cannot be found 
liable under the Eighth Amendment for denying an 
inmate humane conditions of confinement unless the 
official knows of and disregards an excessive risk to 
inmate health or safety; the official must both be aware 
of facts from which the inference could be drawn that a 
substantial risk of serious harm exists, and [the official] 
must also draw the inference. 

Id. at 837. 
  
We have never addressed what a plaintiff bringing a 
conditions-of-confinement claim under article I, section 
12 must show. But “[t]his court generously interprets the 
civil rights bestowed by the Hawai‘i Constitution.” In re 
KAHEA, No. SCAP-20-0000110, 2021 WL 4271347, at 
*10 (Haw. Sept. 21, 2021). And, in the context of 
conditions-of-confinement claims brought by convicted 
inmates,20 I believe that article I, section 12 provides 
protections at least as expansive as those provided by the 
“objective deliberate indifference” standard. 
  
In applying the “objective deliberate indifference” 
standard in the context of conditions-of-confinement 
claims brought by pretrial detainees21 under the due 
process clause, the Second Circuit explained: 

[T]o establish a claim for deliberate indifference to 
conditions of confinement under the Due Process 
Clause of the Fourteenth Amendment, the pretrial 
detainee must prove that the defendant-official acted 

intentionally to impose the alleged condition, or 
recklessly failed to act with reasonable care to mitigate 
the risk that the condition posed to the pretrial detainee 
even though the defendant-official knew, or should 
have known, that the condition posed an excessive risk 
to health or safety. In other words, the “subjective 
prong” (or “mens rea prong”) of a deliberate 
indifference claim is defined objectively. 

*43Darnell v. Pineiro, 849 F.3d 17, 35 (2d Cir. 2017). See 
alsoCastro v. Cty. of Los Angeles, 833 F.3d 1060, 1071 
(9th Cir. 2016) (observing that under “objective” 
standard, pretrial detainees asserting failure-to-protect due 
process claims must “prove more than negligence but less 
than subjective intent—something akin to reckless 
disregard”). 
  
We have yet to expound on the scope of article I, section 
12’s protections in the context of 
conditions-of-confinement claims. But given the gravity 
of the rights at stake in “cruel or unusual punishment” 
claims, any future treatment of this issue by the court 
must account for the analytical difference between 
excessive force, excessive sanction, and 
conditions-of-confinement claims. Concepts such as 
proportionality of punishment, which are fundamental to 
the protections our state constitution offers against 
excessive sanctions, are irrelevant in the context of 
conditions-of-confinement claims. 
  
Though the extent of article I, section 12’s protections 
remains an open question, the scant record before us 
forecloses our engagement with that question here.22 The 
sad statistics in the OPD’s petition are a profound 
testament to the ravages of COVID-19. But they are no 
substitute for a factual record. And no matter how grave a 
plaintiff’s allegations, the factual record must be 
established through the adversarial process. The making 
of declarations, factual stipulations, and judicial findings 
of fact need not take long. (Actions for injunctive relief, 
by their nature, should move quickly.) But given the 
record in this case, regardless of how liberal article I, 
section 12’s protections may be, Petitioner will not be 
able to show a constitutional violation. For this reason, I 
concur with the court’s decision to refrain from analyzing 
the constitutional issues raised in Petitioner’s application. 
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1 
 

Chief Justice Recktenwald and Justices Nakayama, McKenna, and Eddins join in Part One, with Justice McKenna also concurring 
and dissenting separately, in which Justice Wilson joins as to Sections I and III.A., Justice Wilson concurring and dissenting 
separately, and Justice Eddins also concurring separately. Chief Justice Recktenwald and Justices Nakayama, McKenna, and 
Wilson join in Part Two, with Justice Eddins dissenting. 

 

2 
 

The first petition was filed on March 24, 2020 in SCPW-20-0000200. A second petition was filed on March 26, 2020 in 
SCPW-20-0000213. The two proceedings were thereafter consolidated. 

 

3 
 

As part of the settlement, DPS agreed, among other conditions, to: 

• screen and quarantine people newly admitted to a correctional facility as provided in its PRP, and subject to any 
conditions, modifications and/or exceptions set forth therein; 

• immediately isolate those who exhibit COVID-19 symptoms and those who test positive for COVID-19 infection as 
medically appropriate and in accordance with the PRP, taking into account available space, structural limitations, and 
staffing and other resources within each facility; 

• provide reasonably sufficient cleaning supplies to allow all inmates in its custody in correctional facilities to wipe down 
phones before they use them; 

• provide a minimum of two cloth or other appropriate face masks per person, as provided in the PRP; and 

• require staff to wear appropriate face masks where necessary within the correctional facilities as provided for in the 
PRP. 

 

4 
 

HRS § 353-6.2 provides as follows: 

Community correctional centers; periodic reviews of pretrial detainees. 

(a) The relevant community correctional centers, on a periodic basis but no less frequently than every three months, shall 
conduct reviews of pretrial detainees to reassess whether a detainee should remain in custody or whether new information or 
a change in circumstances warrants reconsideration of a detainee’s pretrial release or supervision. 

(b) For each review conducted pursuant to subsection (a), the relevant community correctional center shall transmit its 
findings and recommendations by correspondence or electronically to the appropriate court, prosecuting attorney, and 
defense counsel. 

(c) If a motion to modify bail is filed pursuant to a recommendation made pursuant to subsection (b), a hearing shall be 
scheduled at which the court shall consider the motion. 

 

5 
 

This court notes Hawai‘i’s constitutional protection prohibiting the imposition of “punishment” pending trial as well as the setting 
of excessive bail. SeeHaw. Const. art. I, § 12. These constitutional principles should serve as guidance in determining whether to 
impose bail, particularly in light of the impact of the pandemic. 

 

6 
 

Kevin Dayton, COVID-19 Cases Erupt at OCCC – 70 more inmates, 7 ACOs Test Positive, Civil Beat (Aug. 13, 2020). 
https://www.civilbeat.org/2020/08/covid-19-cases-erupt-at-occc-70-moreinmates-7-acos-test-positive/. 
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7 
 

Initial Summary Report and Initial Recommendations of the Special Master (Apr. 9, 2020); Second Summary Report and 
Recommendations of the Special Master (Apr. 23, 2020); Third Summary Report and Recommendations of the Special Master 
(Apr. 30, 2020); Fourth Summary Report and Recommendations of the Special Master (May 15, 2020); and Fifth Summary Report 
and Recommendations of the Special Master (May 28, 2020). 

 

8 
 

The Fifth Summary Report noted, “The parties and stakeholders have acted admirably under difficult circumstances in carrying 
out this Court’s orders. Differences among them have been great at times, but all have done their best to work in a collaborative 
fashion as encouraged by this Court, despite their differences.” Fifth Summary Report and Recommendations of the Special 
Master (May 28, 2020) at 12. 

 

9 
 

In Moriwake, the court interpreted the trial court’s inherent power to “administer justice” pursuant to HRS § 603-21.9(6) (1976) 
— a provision nearly identical to HRS § 602-5(a)(6) — to include the power to sua sponte dismiss a manslaughter indictment with 
prejudice after two mistrials. The court held that in deciding when to exercise this power, courts must consider the interest of the 
public in the proper administration of justice as well as the fundamental fairness owed to a defendant, “with the added 
ingredient of the orderly functioning of the court system.” Moriwake, 65 Haw. at 56, 647 P.2d at 712 (citation omitted). 

 

10 
 

Seeid. at 55 n.13, 647 P.2d at 712 n.13 (“In HRS § 603-21.9 (1976), our legislature has undertaken the enumeration of the 
inherent powers conferred on our circuit courts by the constitution.”); Farmer v. Admin. Dir. of Ct., State of Haw., 94 Hawai‘i 232, 
241, 11 P.3d 457, 466 (2000) (“[T]he inherent power of the supreme court is codified in HRS § 602-5(7) [presently § 602-5(a)(6)], 
which acknowledge[s] this court’s jurisdiction and power ‘[t]o make and award such judgments, decrees, orders and mandates, 
issue such executions and other processes, and do such other acts and take such other steps as may be necessary to carry into 
full effect the powers which are or shall be given to it by law or for the promotion of justice in matters pending before it.’ ”). 

 

11 
 

See alsoHawai‘i Pub. Emp. Rels. Bd. v. Hawai‘i State Tchrs. Ass’n, 55 Haw. 386, 520 P.2d 422 (1974) (reducing the fines imposed 
for civil contempt from $190,000 to $100,000 because, pursuant to HRS § 602-5(7) [presently HRS § 602-5(a)(6)], “the promotion 
of justice would be better enhanced.”); CARL Corp. v. State, Dep’t of Educ., 85 Hawai‘i 431, 460, 946 P.2d 1, 30 (1997) 
(recognizing and awarding attorneys’ fees based on court’s inherent powers “to create a remedy for a wrong even in the absence 
of specific statutory remedies, and to prevent unfair results”). 

 

12 
 

However, this court’s cases recognize that courts can use their inherent powers to promote justice even when it implicates 
authority typically exercised by the executive branch. For example, Moriwake recognized that courts can dismiss cases with 
prejudice after two mistrials resulting from a hung jury, even though decisions about whether to initiate prosecutions are 
generally entrusted to the executive branch. 65 Haw. at 48, 647 P.2d at 707. 

 

13 
 

Special Master Foley’s work also provided the background that enabled this court to act promptly when COVID “erupt[ed]” in our 
prisons and jails in August 2020. When the OPD filed its petition on August 12, 2020, it was reported that there were 23 positive 
cases in OCCC (16 inmates and 7 staff), with the number rising to over 200 positive cases in just a few days. The court held a 
hearing within 48 hours, and issued its first order addressing the situation that evening. 

 

14 
 

In addition to permitting delay, the narrow interpretation of this court’s powers advanced by the concurrence would have 
precluded action even where no reasonable dispute existed about the need for a prompt, uniform response. For example, 
information submitted to this court early in the March proceedings indicated that some prisoners were still serving 
“intermittent” sentences. See Order of Consolidation and for Appointment of Special Master, Office of the Public Defender v. 
Connors, SCPW-20-0000200 at 3 (April 2, 2020). As the court noted then, “[t]hese sentences involve defendants serving a 
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sentence that requires them to repeatedly come in and go out of correctional centers, which appear to directly contravene the 
intent of the current Department of Public Safety Policy of disallowing visits from those in the community in an effort to prevent 
the introduction of COVID-19 into correctional centers.” The court directed that the custodial portion of such sentences be 
suspended until the conclusion of the pandemic, or deemed satisfied at the discretion of the sentencing judge. Id. at 5-6. 

 

15 
 

SeeComm. for Pub. Couns. Servs. v. Chief Just. of Trial Ct., 142 N.E.3d 525, 543-44 (Mass. 2020); Kentucky Court of Justice 
Emergency Release Schedule for Pretrial Defendants and Emergency Pretrial Drug Testing Standards in Response to COVID-19 
Emergency, 2020-27 (April 23, 2020), https://www.kacdl.net/Files/COVID19% 20updates/week% 20of% 204.20/order% 
20202027.pdf [hereinafter, Kentucky 2020-27 Order]. 

 

16 
 

HRS § 602-11 provides, in part: 

The supreme court shall have power to promulgate rules in all civil and criminal cases for all courts relating to process, 
practices, procedure and appeals, which shall have the force and effect of law. Such rules shall not abridge, enlarge, or modify 
the substantive rights of any litigant, nor the jurisdiction of any of the courts, nor affect any statute of limitations. 

 

17 
 

The Supreme Judicial Court of Massachusetts cited to two statutes. Mass. Gen. Laws. Ch. 276 § 57 outlines the factors to take 
into consideration for bail, and § 58 sets forth the court’s discretion to consider “changed circumstances or other factors not 
previously known” in issuing or revoking bail. Mass. Gen. Laws. Ch. 276 §§ 57 and 58. 

 

18 
 

The exclusions were defendants who were being held without bail under Mass. Gen. Laws. § 58(A), or who were charged with an 
“excluded offense (i.e., a violent or serious offense enumerated in Appendix A to this opinion).” 

 

19 
 

Scott Souza, Plymouth County Jail Population Down 20 Percent Since Court Order, Patch (May 20, 2020), 
https://patch.com/massachusetts/hingham/plymouth-county-jail-population-down-20-percent-court-order; Jimmy Bentley, 
Norfolk County Jail Population Down 27 Percent Since Court Order, Patch (May 20, 2020), 
https://patch.com/massachusetts/foxborough/norfolk-county-jail-population-down-27-percent-court-order; Scott Souza, Bristol 
County Jail Population Down 11 Percent Since Ruling, Patch (May 20, 2020), 
https://patch.com/massachusetts/attleboro/bristol-county-jail-population-down-11-percent-ruling. 

 

20 
 

The Washington Supreme Court took a similar action as Massachusetts. There, the court relied on its broad “authority to 
administer justice and to ensure the safety of court personnel, litigants, and the public” and issued an order that provided “a 
uniform, coordinated response from Washington courts to prevent further outbreak and to maintain consistent and equitable 
access to justice[.]” In the Matter of Statewide Response By Washington State Courts to the COVID-19 Public Health Emergency, 
Amended Order No. 25700-B-607 (March 20, 2020), http://www.courts.wa.gov/content/publicUpload/Supreme% 20Court% 
20Orders/Supreme% 20Court% 20Emergency% 20Order% 20re% 20CV19% 2003 1820.pdf. The Washington Supreme Court 
ordered, inter alia, that COVID-19 may constitute a “material change in circumstances” as a factor for judges to consider in 
motions for pre-trial release. Id. 

 

21 
 

Memorandum (March 16, 2020), https://www.sccourts.org/whatsnew/displayWhatsNew.cfm?indexId=2461. 

 

22 Id. 
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23 
 

Maryland Const. art. IV, section 18. 

 

24 
 

Maryland Rules of Practice and Procedure Rule 16-1001. 

 

25 
 

Administrative Order Guiding the Response of the Trial Courts of Maryland to the COVID-19 Emergency As It Relates to Those 
Persons Who Are Incarcerated Or Imprisoned (April 14, 2020), 
https://mdcourts.gov/sites/default/files/admin-orders/20200414guidingresponseoftrialcourts.pdf. 

 

26 
 

Id. 

 

27 
 

Kentucky 2020-27 Order at 2. 

In its 2020-27 Order, the Kentucky Supreme Court did not cite its statutory or constitutional authority. Justice Eddins’ 
concurrence refers to Kentucky’s 2020-45 Amended Order in which the Kentucky Supreme Court referenced Section 116 of the 
Kentucky Constitution and its own Supreme Court Rule 1.010 as authority to issue its order. In Re: Kentucky Court of Justice 
Response to COVID-19 Emergency: Amended Release Schedule and Pretrial Drug Testing Standards, 2020-45 (May 29, 2020), 
https://kycourts.gov/Courts/Supreme-Court/Supreme% 20Court% 20Orders/202045.pdf. 

According to Section 116, “The Supreme Court shall have the power to prescribe rules governing its appellate jurisdiction, rules 
for appointment of commissioners and other court personnel, and rules of practice and procedure for the Court of Justice. The 
Supreme Court shall, by rule, govern admission to the bar and the discipline of members of the bar.” Ky. Const., section 116. 

In Rule 1.010, “The policy-making and administrative authority of the Court of Justice is vested in the Supreme Court and the 
Chief Justice. All fiscal management, personnel actions and policies, development and distribution of statistical information, and 
pretrial release services come with that authority.” Ky. R. Sup. Ct. 1.010. 

Both authorities cited by the Kentucky Supreme Court align with this court’s own constitutional mandates. SeeHaw. Const. Art. 
VI, sections 6 and 7. Like Kentucky, our court “shall have power to promulgate rules and regulations” and the chief justice “shall 
be the administrative head of the courts.” Haw. Const. Art. VI, sections 6 and 7. 

 

28 
 

Id. 

 

29 
 

James Mayse, Data Show Most Inmates Released Haven’t Committed New Offense, Messenger-Inquirer (Oct. 3, 2020), 
https://www.messenger-inquirer.com/news/local/data-show-most-inmates-released-havent-committed-new-offense/article_dc
e5925b-7ff4-5df1-a40e-975aaffef440.html. 

 

30 
 

According to the Kentucky Constitution, the governor shall have the power to “commute sentences ... and he shall file with each 
application therefor a statement of the reasons for his decision thereon, which application and statement shall always be open to 
public inspection.” Ky. Const., section 77. 

 

31 Exec. Order No. 2020-699 (Aug 25, 2020), 

Add. 095

WEST AW 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000507&cite=MDCNART4S18&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1011318&cite=USCAAFR16&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000453&cite=KYCNS116&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000453&cite=KYCNS116&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000453&cite=KYCNS116&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000453&cite=KYCNS116&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000524&cite=HICNART6S6&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000524&cite=HICNART6S6&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000524&cite=HICNART6S7&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000524&cite=HICNART6S6&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000524&cite=HICNART6S7&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000453&cite=KYCNS77&originatingDoc=Icf3b2c502c4511ec9510c3a598b996ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Matter of Individuals in Custody of State, Not Reported in Pac. Rptr. (2021)  
2021 WL 4762901 
 

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 31 
 

 https://governor.ky.gov/attachments/20200825_Executive-Order_2020-699_Commutations.pdf (reducing the sentences of 646 
identified inmates); Exec. Order No. 2020-293 (April 24, 2020), 
https://governor.ky.gov/attachments/20200424_Executive-Order_2020293_Conditional-Commutation.pdf (reducing the 
sentences of 352 identified inmates); Exec. Order No. 2020-267 (April 2, 2020), 
https://governor.ky.gov/attachments/20200402_Executive-Order_2020-267_Conditional-Commutation-of-Sentence.pdf 
(reducing the sentences of 186 identified inmates). 

 

1 
 

HCR 85 Task Force, Creating Better Outcomes, Safer Communities: Final Report of the House Concurrent Resolution 85 Task 
Force on Prison Reform to the Hawai‘i Legislature 2019 Regular Session 1 (Dec. 2018) (“HCR 85 Task Force Report”), available at 
https://www.courts.state.hi.us/wpcontent/uploads/2018/12/HCR-85_task_force_final_report.pdf, also available at 
https://perma.cc/YDH5-PM9W. 

 

2 
 

Lezlie Kī‘aha, Thinking Outside the Bars: Using Hawaiian Traditions and Culturally-Based Healing to Eliminate Racial Disparities 
Within Hawai‘i’s Criminal Justice System (“Kī‘aha”), 17 Asian-Pac. L. & Pol’y J. 1 (2016). 

 

3 
 

Kī‘aha, supra note 2, at 4-5 (footnotes omitted) (emphasis added). 

 

4 
 

Ten states have incarceration rates lower than Hawai‘i: Utah (435), Connecticut (394), New York (376), Minnesota (342), New 
Jersey (341), Maine (328), New Hampshire (328), Rhode Island (289), Vermont (288), and Massachusetts (275). Id. 

 

5 
 

Through section 15 of Act 314 of 1986, consistent with national trends, Hawai‘i adopted a sentencing model that tends to 
prioritize punishment and incarceration over rehabilitation, which was enacted as the current version of Hawai‘i Revised Statutes 
§ 706-606: 

§ 706-606 Factors to be considered in imposing a sentence. The court, in determining the particular sentence to be imposed, 
shall consider: 

(1) The nature and circumstances of the offense and the history and characteristics of the defendant; 

(2) The need for the sentence imposed: 

(a) To reflect the seriousness of the offense, to promote respect for law, and to provide just punishment for the offense; 

(b) To afford adequate deterrence to criminal conduct; 

(c) To protect the public from further crimes of the defendant; and 

(d) To provide the defendant with needed educational or vocational training, medical care, or other correctional treatment 
in the most effective manner; 

(3) The kinds of sentences available; and 

(4) The need to avoid unwarranted sentence disparities among defendants with similar records who have been found guilty of 
similar conduct. 

 

6 The 5,602 Hawai‘i prisoners as of 2016 reported by Kī‘aha included people placed in custody by federal and state courts as of the 
end of 2016. Jennifer Bronson & E. Ann Carson, Prisoners in 2017 4, (U.S. Dep’t of Justice: Bureau of Justice Statistics Bulletin NCJ 
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 252156, April 2019) available at https://bjs.ojp.gov/content/pub/pdf/p17.pdf, also available at https://perma.cc/8LSQ-EWYE. As 
of December 31, 2016, the state DPS reported a total of 5,325 people incarcerated by state courts. Thus, 95% of Hawai‘i’s 
prisoner population was in state custody as of the end of 2016. 

 

7 
 

Operational capacity, Bureau of Justice Statistics: Glossary, 
https://bjs.ojp.gov/glossary?title=operational+capacity#glossary-terms-block-1-irrqipyxfvlnp-ak, also available at 
https://perma.cc/EKH5-4GJE (last visited Sept. 29, 2021). 

 

8 
 

In Huihui v. Shimoda, 64 Haw. 527, 644 P.2d 968 (1982), this court acknowledged that as “there is no evidence in history that bail 
was ever intended as a deterrent against the commission of crimes between indictment and trial and in view of the difficulty in 
accurately estimating one’s dangerous propensities, [some] courts generally maintain that bail may not constitutionally be 
denied solely on an estimated likelihood of danger to the community or interference with the judicial process.” Huihui, 64 Haw. 
at 542, 644 at 978. This court then ruled, however, that “this state has a legitimate interest in protecting its communities from 
those who threaten their welfare, and that this interest may be taken into account in the setting of pretrial bail. But the manner 
in which the legislature allows this and other legitimate, recognized state concerns to be reflected in the bail decision, should it 
choose to do so by statute, must also be reasonable and satisfy the minimal demands of procedural due process as necessitated 
by the fact that pretrial detention denies an accused his liberty without a formal adjudication of guilt.” Id. 

 

9 
 

In my opinion, this would also be true for a person who is unable to receive a vaccination due to underlying physical conditions or 
due to a religious objection. 

 

10 
 

I believe we should revisit this court’s per curiam opinion in Sakamoto v. Chang, 56 Haw. 447, 451, 539 P.2d 1197, 1200 (1975), 
which stated that “bail is not excessive merely because defendant is unable to pay it.” It cited to only to one federal case, 
Hodgdon v. United States, 365 F.2d 679 (8th Cir. 1966), and I believe this statement is an incorrect interpretation of the Hawai‘i 
constitution. 

 

11 
 

Seesupra note 8. 

 

12 
 

Our recent caselaw appears to have missed the distinction. See alsoState v. Davia, 87 Hawai‘i 249, 252 n.3, 953 P.2d 1347, 1350 
n.3 (1998) (“Article I, section 12 of the Hawai‘i Constitution provides in relevant part that ‘[e]xcessive bail shall not be required, 
nor excessive fines imposed, nor cruel and unusual punishment inflicted.’ ”) (emphasis added.) 

 

13 
 

Even if our language was identical to the federal Constitution, we are able to provide greater protection under the Hawai‘i 
constitution. State v. Lopez, 78 Hawai‘i 433, 445, 896 P.2d 889, 901 (1995) (“[A]s long as we afford defendants the minimum 
protection required by the federal constitution, we are free to provide broader protection under our state constitution.”). 

 

14 
 

Alaska Const. art. I, § 12; Ariz. Const. art. II, § 15; Colo. Const. art. II, § 20; Fla. Const. art. I, § 17; Ga. Const. art. I, § 1, ¶ 17; Idaho 
Const. art. 1, § 6; Ind. Const. art. I, § 16; Iowa Const. art. I, § 17; Md. Declaration of Rights art. 16 (prohibiting “cruel and unusual 
pains”); Mo. Const. art. I, § 21; Mont. Const. art. II, § 22; Neb. Const. art. I, § 9; N.J. Const. art. I, ¶ 12; N.M. Const. art. II, § 13; 
N.Y. Const. art. I, § 5; Ohio Const. art. I, § 9; Or. Const. art. I, § 16; Tenn. Const. art. I, § 16; Utah Const. art. I, § 9; Va. Const. art. I, 
§ 9; W. Va. Const. art. III, § 5; Wis. Const. art. I, § 6. 
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15 
 

Ala. Const. art. I, § 15; Ark. Const. art. II, § 9; Cal. Const. art. I, § 17; Haw. Const. art. I, § 12; Kan. Const. Bill of Rights § 9; La. Const. 
art. I, § 20 (prohibiting “cruel, excessive, or unusual punishment”); Me. Const. art. I, § 9(prohibiting neither “cruel nor unusual 
punishments”); Mass. Const. pt. 1, art. XXVI; Mich. Const. art. I, § 16; Minn. Const. art. 1, § 5; Miss. Const. art. III, § 28; Nev. 
Const. art. I, § 6; N.H. Const. pt. 1, art. XXXIII; N.C. Const. art. I, § 27; N.D. Const. art. I, § 11; Okla. Const. art. II, § 9; S.C. Const. art. 
I, § 15 (prohibiting neither “cruel, nor corporal, nor unusual punishment”); Tex. Const. art. I, § 13; Wyo. Const. art. I, § 14. 

 

16 
 

Fla. Const. art. I, § 17; Md. Declaration of Rights arts. 16, 25; Del. Const. art. I, § 11; Ky. Bill of Rights § 17; Pa. Const. art. I, § 13; 
R.I. Const. art. I, § 8; S.D. Const. art. VI, § 23; Wash. Const. art. I, § 14. 

 

17 
 

Fla. Const. art. I, § 17; Md. Declaration of Rights arts. 16, 25. 

 

18 
 

Conn. Const.; Ill. Const.; Vt. Const. 

 

19 
 

It is unclear to me whether California’s test for cruel or unusual punishment has since evolved. In People v. Cage, 362 P.3d 376, 
405 (Cal. 2015) (cleaned up), the California Supreme Court stated: 

To determine whether a sentence is cruel or unusual as applied to a particular defendant, a reviewing court must examine the 
circumstances of the offense, including its motive, the extent of the defendant’s involvement in the crime, the manner in 
which the crime was committed, and the consequences of the defendant’s acts. The court must also consider the personal 
characteristics of the defendant, including age, prior criminality, and mental capabilities. If the court concludes that the 
penalty imposed is grossly disproportionate to the defendant’s individual culpability, or, stated another way, that the 
punishment shocks the conscience and offends fundamental notions of human dignity, the court must invalidate the sentence 
as unconstitutional. 

 

20 
 

Past Massachusetts case law, however, appears to have misquoted the state’s constitution and its actual use of “or” rather than 
“and.” More recent case law seems to correct this error by simply replacing the “and” with “[or]” when quoting past precedent. 

 

21 
 

Kī‘aha, supra note 2, explains: 

A number of social and historical factors play into this disparity, including contact with Western civilization and the on-going 
effects of colonization. 

.... 

According to the Office of Hawaiian Affairs’ 2010 Report on The Disparate Treatment of Native Hawaiians in the Criminal 
Justice System, Native Hawaiians make up only 24% of Hawai‘i’s general population, while comprising 39% of the state’s prison 
population. This number includes both the male and female population, both of which are disproportionately overrepresented 
in Hawai‘i’s prisons. Some advocates in the field of criminal justice reform argue that, today, the number of Native Hawaiians 
that make up the incarcerated population is closer to 60%. For Native Hawaiian women, the percentage is at an alarming 44%, 
while Native Hawaiian youth are arrested more frequently than any other ethnic group for nearly every offense. Moreover, 
research done by the National Council on Crime and Delinquency found that children of incarcerated parents are five to six 
times more likely to become incarcerated than their peers. 

Native Hawaiians are more likely to receive a prison sentence following a determination of guilt. This is due in part to the 
discretionary nature of sentencing. Pa‘ahao also have the highest recidivism rate due to limited access to reentry services that 
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would assist them in returning to society. As a result, pa‘ahao are denied parole because they are unable to complete the 
necessary programs[ ].... Additionally, OHA’s report reflects that 41% of Hawai‘i’s prisoners sent to out-of-state facilities are 
Native Hawaiian. Perhaps the most detrimental disproportion is that Native Hawaiians go to prison more often for drug 
offenses than any other ethnic group. 

Id. 

 

22 
 

Melody Kapilialoha MacKenzie et al., Native Hawaiian Law: A Treatise 1020 (2015). 

 

23 
 

In Lono v. Ariyoshi, 63 Haw. 138, 621 P.2d 976 (1981), this court held that a prisoner’s transfer to a mainland penal institution did 
not violate the due process clauses of the United States and Hawai‘i constitutions as well as applicable administrative law. The 
rights of Native Hawaiians under article XII, section 7 of the Hawai‘i constitution were not raised or discussed. 

 

24 
 

To repeat, in my opinion, this would also be true for a person who is unable to receive a vaccination due to underlying physical 
conditions or due to a religious objection. 

 

25 
 

Seesupra note 26. 

 

1 
 

See COVID-19 Emergency Proclamation, Off. of Governor of Haw. (Mar. 4, 2020), 
https://governor.hawaii.gov/wp-content/uploads/2020/03/2003020-GOV-Emergency-Proclamation_COVID-19.pdf (last visited 
Oct. 6, 2021). 

 

2 
 

See Order of Consolidation and for Appointment of Special Master at 3, Off. of Pub. Def. v. Ige, SCPW-20-0000213, docket #22, 
filed Apr. 2, 2020; Interim Order at 2–6, Off. of Pub. Def. v. Ige, SCPW-20-0000213, docket #88, filed Apr. 15, 2020. 

 

3 
 

It would be four months before the DPS reported its first positive case of COVID-19. DPS reported its “first confirmed inmate case 
within the [DPS]” on August 7, 2020 at O‘ahu Community Correctional Center (“OCCC”). Press Release, DPS, Dep’t of Pub. Safety 
Confirms First COVID-19 Positive Inmate (Aug. 7, 2020), 
https://dps.hawaii.gov/wpcontent/uploads/2020/03/RELEASE-PSD-confirmes-COVID-19-OCCC-inmate-and-3-ACOs-8.7.20.pdf. 
DPS reported that three correctional officers at Halawa Correctional Facility (“HCF”) and Waiawa Correctional Facility (“WCF”) 
had been confirmed positive for COVID-19 several days earlier on August 4 and August 6. Id. 

 

4 
 

Order of Consolidation and for Appointment of Special Master at 3, Off. of Pub. Def. v. Ige, SCPW-20-0000213, docket #22, filed 
Apr. 2, 2020. 

 

5 
 

Resp’ts Answer at 10, Off. of Pub. Def. v. Ige, SCPW-20-0000213, docket #7, filed Mar. 31, 2020. 

 

6 Order of Consolidation and for Appointment of Special Master at 4, Off. of Pub. Def. v. Ige, SCPW-20-0000213, docket #22, filed 
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 Apr. 2, 2020; Interim Order at 2–6, Off. of Pub. Def. v. Ige, SCPW-20-0000213, docket #88, filed Apr. 15, 2020. 

 

7 
 

I concur with part I of Justice McKenna’s concurring and dissenting opinion, which concludes that the State suffers from an 
“over-incarceration epidemic.” Concurring and Dissenting Opinion of Justice Sabrina McKenna at 6, In re Individuals in Custody of 
Hawai ‘i, SCPW-21-0000483, docket #45, filed October 12, 2021 [hereinafter “McKenna Concurrence & Dissent”]. 

 

8 
 

On March 31, 2020, DPS reported a total population of 3393 and 901 people held pretrial in its Hawai‘i facilities. Dep’t of Pub. 
Safety, Department of Public Safety Weekly Population Report (Mar. 31, 2020), 
https://dps.hawaii.gov/wp-content/uploads/2020/04/Pop-Reports-EOM-2020-0331.pdf. On September 30, 2021, DPS reported a 
total population of 2951 and 909 people held pretrial. Dep’t of Pub. Safety, Department of Public Safety Weekly Population 
Report (Sept. 30, 2021), https://dps.hawaii.gov/wpcontent/uploads/2021/10/Pop-Reports-EOM-2021-09-30.pdf. 

 

9 
 

See Sept. 23, 2020 Decl. of Pablo Stewart, M.D. ¶ 27, In re Individuals in Custody of Hawai‘i, SCPW-20-0000509, docket #94, filed 
Oct. 27, 2020 [hereinafter “Sept. 2020 Stewart Decl.”]; Apr. 7, 2021 Decl. of George Cordero ¶ 8–9, In re Individuals in Custody of 
Hawai‘i, SCPW-20-0000509, docket #162, filed Apr. 8, 2021 [hereinafter “Cordero Decl.”]; Decl. of Lisa O. Jobes ¶ 6–8, Chatman v. 
Otani, No. CV 21-00268 JAO-KJM, docket #6-4, filed June 9, 2021; Decl. of Ryan Tabar ¶ 7, Chatman v. Otani, No. CV 21-00268 
JAO-KJM, docket #6-6, filed June 9, 2021 [hereinafter “Tabar Decl.”]. 

 

10 
 

Tabar Decl. ¶ 7–8, Chatman v. Otani, No. CV 21-00268 JAO-KJM, docket #6-6, filed June 9, 2021; Decl. of Erin Loredo ¶ 12–13, 
15–16, Chatman v. Otani, No. CV 21-00268 JAO-KJM, docket #6-8, filed June 9, 2021. 

 

11 
 

See Kevin Dayton, 2 Inmates Killed in 2 Weeks In Hawaii Correctional System, Honolulu Civil Beat (Sept. 1, 2020), 
https://www.civilbeat.org/2020/09/2-inmates-killed-in-2-weeks-in-hawaii-correctional-system/; Cordero Decl. ¶ 10. 

 

12 
 

See Dep’t of Pub. Safety, COVID-19 Information (updated 10/4/21), 
https://dps.hawaii.gov/blog/2020/03/17/coronavirus-covid-19-information-and-resources/. There are currently 35 active 
positive cases among incarcerated persons and 17 among staff. Id. 

 

13 
 

This number was reported to the court by Deputy Attorney General Craig Y. Iha during oral argument in this proceeding on 
September 22, 2021. 

 

14 
 

See Dep’t of Pub. Safety, COVID-19 Information (updated 9/23/21), 
https://dps.hawaii.gov/blog/2020/03/17/coronavirus-covid-19-information-and-resources/. The 7 incarcerated persons who died 
were all being detained at HCF. This number does not include the 2 incarcerated persons who died while being held at Saguaro 
Correctional Center, which is operated by a DPS contractor in Arizona. 

 

15 
 

See Tiana Herring & Maana Sharma, Prison Policy Initiative, States of emergency: The failure of prison system responses to 
COVID-19 (Sept. 1, 2021), https://www.prisonpolicy.org/reports/states_of_emergency. html; seealso Nicole Pasia, Hawaii’s 
incarcerated population 5.5 times more likely to die of COVID-19, report finds, State of Reform (Sept. 10, 2021), 
https://stateofreform.com/news/hawaii/2021/09/hawaiis-incarcerated-population-5-5-times-more-likely-to-die-of-covid-19-rep
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ort-finds/. 

 

16 
 

McKenna Concurrence & Dissent at 23-25. 

 

17 
 

On February 3, 2021, DPS announced that the death of a male “between 50 to 60-years old” was being classified as a 
“COVID-19-related death.” DPS, Third Hawaii Inmate Death Classified as COVID-19 Related (Feb. 3, 2021), 
https://dps.hawaii.gov/wp-content/uploads/2020/03/RELEASE-HCF-COVID19-Inmate-Death-2.3.21.pdf. DPS made similar 
announcements on February 5, 2021 for five incarcerated males “all above the age of 65” who died in January, DPS, Five Hawaii 
Inmate Deaths Classified as COVID-19 Related (Feb. 5, 2021), 
https://dps.hawaii.gov/wp-content/uploads/2020/03/RELEASE-HCF-COVID19-Inmate-Death-2.5.21.pdf, and on February 22, 
2021 for a male “between 60 to 70 years old” who died in early February, DPS, Hawaii Inmate Death Classified as COVID-19 
Related (Feb. 22, 2021), 
https://dps.hawaii.gov/wpcontent/uploads/2020/03/RELEASE-HCF-7th-COVID-related-death-2.22.21.pdf. In all three death 
announcements, DPS stated that “[n]o additional information is being provided to protect individual medical privacy.” This 
comprises the totality of the information DPS has released about these seven deaths. 

For example, we know, based solely on Deputy Attorney General Iha’s representations at oral argument, that all 7 men were 
hospitalized before they died. We do not know, however, where they were hospitalized, for how long, or what kind of care they 
required while hospitalized. We do not know when they were diagnosed with COVID-19 and what kind of care they received prior 
to being hospitalized. 
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DPS officials claim they are prohibited by the federal Health Insurance Portability and Accountability Act from publicly releasing 
information about the deaths of incarcerated persons. See Kevin Dayton, Death Behind Bars: In Hawaii, The Death Of A Prisoner 
Is Often A Closely Held Secret, Civil Beat (Mar. 3, 2021), 
https://www.civilbeat.org/2021/03/death-behind-bars-in-hawaii-the-death-of-a-prisoner-is-often-a-closely-held-secret/. Under 
current law, the director of DPS is required to submit a death report to the governor, who must, in turn, submit the report to the 
state legislature. HRS § 353C-8.5 (Supp. 2019). However, the director retains discretion to “withhold disclosure of the decedent’s 
name or any information protected from disclosure by state or federal laws[,]” HRS § 353C-8.5(d), and in practice, when reports 
are released by state lawmakers to the media, they are commonly heavily redacted. See Dayton, Death Behind Bars. 

Newly proposed legislation would amend HRS § 353C-8.5 to require that reports include the decedent’s race, cite state or federal 
authority that supports withholding information about the decedent from the public, and are made publicly available, first to the 
decedent’s family, and then to the press. H.B. 796, 31st Leg., Reg. Sess. (Haw. 2021). Unsurprisingly, DPS “strongly opposes” H.B. 
796. Testimony on H.B. 796 Before the H. Comm. on Judiciary & Haw. Affs., 31st Leg., Reg. Sess. (Haw. 2021) (statement of Max 
Otani, Dir. of DPS); Testimony on H.B. 796 Before the H. Comm. on Corr., Mil., & Veterans, 31st Leg., Reg. Sess. (Haw. 2021) 
(statement of Max Otani, Dir. of DPS). 
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HRS § 353-6.2 requires DPS, “on a periodic basis but no less frequently than every three months,” to “conduct reviews of pretrial 
detainees to reassess whether a detainee should remain in custody or whether new information or a change in circumstances 
warrants reconsideration of a detainee’s pretrial release or supervision.” HRS § 353-6.2(a). DPS is required to transmit “its 
findings and recommendations” for each review “to the appropriate court, prosecuting attorney, and defense counsel.” HRS § 
353-6.2(b). Based on DPS’ recommendation, defense counsel may then bring a motion to modify bail, and a hearing will be 
scheduled at which the court shall consider the motion. HRS § 353-6.2(c). 
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On September 10, 2021, Hawaii News Now reported that DPS had initiated a “death investigation” after “a 30-year-old inmate 
sick with COVID was found unresponsive in his cell at [HCF] on [September 9].” Allyson Blair, Death investigation underway after 
Hawaii inmate with COVID found unconscious in cell (Sept. 10, 2021, 3:28 PM), 
https://www.hawaiinewsnow.com/2021/09/11/death-investigation-underway-after-hawaii-inmate-with-covid-found-unconsciou
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s-cell/. According to Hawaii News Now, DPS officials would not confirm if the man had been diagnosed with COVID-19 prior to his 
death, id.; there has been no official death announcement from DPS and Deputy Attorney General Iha disputed during oral 
argument that a recent COVID-19-related death had occurred. If DPS rules this a COVID-19-related death, the number of people 
who have died of COVID-19 in DPS custody would increase to 10. 
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HCSOC, Hawai‘i Correctional Facilities - Infectious Disease Emergency Capacities (Sept. 2020), 
https://ag.hawaii.gov/wp-content/uploads/2020/09/FINAL-REPORT-091120.pdf. 
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See Dissent to Amended Order Re: Felony Defendants (filed August 18, 2020); Order Re: Petty Misdemeanor, Misdemeanor, and 
Felony Defendants at Maui Community Correctional Center, Hawai‘i Community Correctional Center, and Kaua‘i Community 
Correctional Center (filed August 24, 2020); Order Re: Petty Misdemeanor, Misdemeanor, and Felony Defendants (filed August 
27, 2020); and Order Denying Petitioner’s “Motion to Compel Compliance with This Court’s Orders” (filed September 1, 2020) at 
12–20, In re: Individuals in Custody of the State of Hawai‘i, SCPW-20-0000509, docket #110, filed Feb. 18, 2021 [hereinafter 
“Omnibus Dissent”]. 
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Chatman v. Otani, No. CV 21-00268 JAO-KJM, 2021 WL 2941990 (D. Haw. July 13, 2021) (Order (1)Granting Plaintiffs’ Motion for 
Provisional Class Certification and (2)Granting in Part and Denying in Part Plaintiffs’ Motion for Preliminary Injunction and 
Temporary Restraining Order) at *15–17 [hereinafter “Otake Order”]. 
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See Interim Order, Off. of Pub. Def. v. Ige, SCPW-20-0000213, docket #88, filed Apr. 15, 2020. 
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SeeEmergency Proclamation Related to the COVID-19 Response, Off. of Governor of Haw. (Aug. 5, 2021), 
https://governor.hawaii.gov/wpcontent/uploads/2021/08/2108026-ATG_Emergency-Proc-for-COVID-19-Response-distribution-si
gned.pdf. 
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Order at 10, In re Individuals in Custody of Hawai‘i, SCPW-21-0000483, docket #45, filed October 12, 2021. 
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Interim Order at 3, In re Individuals in Custody of Hawai‘i, SCPW-20-0000509, docket #13, filed Aug. 14, 2020; seealso Order of 
Consolidation and for Appointment of Special Master at 2, Off. of Pub. Def. v. Ige, SCPW-20-0000213, docket #22, filed Apr. 2, 
2020. 

I concur with the Majority that this court has constitutional and statutory authority to grant relief in this proceeding and as 
granted in previous orders in response to the petitions of the Office of Public Defender for protection of Hawaii’s incarcerated 
people from the pandemic emergency Order, Part II, In re Individuals in Custody of Hawai‘i, SCPW-21-0000483, docket #45, filed 
October 12, 2021 (citing this court’s inherent powers vested by article VI, section 1 of the Hawai‘i Constitution, its authority “[t]o 
make or issue any order or writ ... in aid of its jurisdiction” under Hawai‘i Revised Statutes (“HRS”) § 602-5(a)(5) and “[t]o make 
and award such judgments, decrees, orders and mandates ... as may be necessary to carry into full effect the powers which are or 
shall be given to it by law or for the promotion of justice in matters pending before it” under HRS § 602-5(a)(6), and its 
supervisory powers under HRS § 602-4). For the reasons stated by the Majority refuting the contention that, as a matter of law, 
no record would ever justify emergency intervention by this court absent a finding of a constitutional violation, I join Part II of the 
Majority opinion. 

Justice Eddins does not dispute the authority of this court to intervene where Hawai‘i’s incarcerated people are subjected to 
cruel and/or unusual conditions of confinement in violation of the Eighth Amendment of the United States Constitution and 
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article I, section 12 of the Hawai ‘i Constitution or where there is a violation of the due process rights of people incarcerated 
before a trial to be free from punishment in violation of the Fourteenth Amendment of the United States Constitution and article 
I, section 5 of the Hawai‘i Constitution. He contends that the record upon which this court based its previous intervention to 
protect incarcerated people was inadequate to find such constitutional violations and order remedial action. Under this analysis, 
the record considered by the District Court for the District of Hawai‘i in Chatman, was also insufficient to authorize its 
intervention. Seesupra note 23. Respectfully, this proposition is untenable. The record supporting the emergency measures taken 
by this court and the federal district court to protect Hawai‘i’s incarcerated people is exhaustive. Since the filing of Off. of Pub. 
Def. v. Ige, SCPW-20-0000213, over one year ago on March 26, 2020, this court has received unrebutted affidavits from medical 
expert Dr. Pablo Stewart testifying as to the cruel and unusual conditions at OCCC; reports by DPS chronicling the size of the 
pretrial and convicted incarcerated population for the last two years, with separate population counts for felony and 
misdemeanor offenders; affidavits from the American Civil Liberties Union of Hawai‘i Foundation as amicus curiae relaying 
statements from incarcerated persons recounting the conditions of incarceration; and reports by the special master, who 
coordinated with the parties for two months on the status of the incarcerated population and the actions taken by the parties to 
comply with this court’s orders identifying categories for consideration of release. The federal district court received sworn 
testimony and conducted a hearing and several status conferences before granting Plaintiffs’ motion for a preliminary injunction. 
The record here has established that DPS and the Judiciary have failed to (1) reduce the incarcerated population, and (2) institute 
measures consistent with DPS’ Pandemic Response Plan and Centers for Disease Control standards to protect incarcerated 
persons against contracting COVID-19. The consequences have also become part of the record. Thousands of incarcerated people 
have contracted COVID-19 and a disproportionate number of those people, in comparison to the general population, have died 
as a result. Seeinfra note 17 and accompanying text. Based on this record, further delay should not be countenanced by this 
court before intervening to protect incarcerated people from the risk of infection and death posed by the unconstitutionally cruel 
and/or unusual conditions of incarceration. Time--during this emergency-cannot be viewed as though there is no emergency. It is 
untenable to await the filing of unspecified future legal claims in state or federal court either by individuals or a class and 
thereafter postpone action until the completion of discovery that would predictably occur, including depositions of parties and 
experts. The results of such a strategy to create a new and more extensive record are evident: more disease and more death. 
Respectfully, the unprecedented public health emergency declared by the Governor, the right to be free from cruel and unusual 
punishment under the United States Constitution and the right to be free from cruel or unusual punishment under the Hawai‘i 
constitution preclude such a dangerously delayed approach. 

Respectfully, Justice Eddins’ position declaring an insufficient record to intervene to protect incarcerated people contradicts his 
decision to intervene to protect judges and court personnel from infection by inmates. The Majority’s sua sponte emergency 
intervention suspending pretrial incarcerated people’s right to appear in person for preliminary hearings and arraignments 
pursuant to Rules 5 and 10 of the Hawai‘i Rules of Penal Procedure (“HRPP”) was done with no hearing, no affidavits, and no 
on-the-record input by the OPD or the prosecutor’s office. 
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HRPP Rule 5(c)(3) provides: 

The court shall conduct the preliminary hearing within 30 days of initial appearance if the defendant is not in custody; 
however, if the defendant is held in custody for a period of more than 2 days after initial appearance without commencement 
of a defendant’s preliminary hearing, the court, on motion of the defendant, shall release the defendant to appear on the 
defendant’s own recognizance, unless failure of such determination or commencement is caused by the request, action or 
condition of the defendant, or occurred with the defendant’s consent, or is attributable to such compelling fact or 
circumstance which would preclude such determination or commencement within the prescribed period, or unless such 
compelling fact or circumstance would render such release to be against the interest of justice. 

HRPP Rule 5(c)(3). 
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HRPP Rule 10 provides: 

(a) A defendant who has been held by district court to answer in circuit court shall be arraigned in circuit court within 14 days 
after the district court’s oral order of commitment following (i) arraignment and plea, where the defendant elected jury trial or 
did not waive the right to jury trial or (ii) initial appearance or preliminary hearing, whichever occurs last. 

(b) Following service of grand jury warrant, a defendant arrested in the jurisdiction or returned to the jurisdiction shall be 
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arraigned not later than 7 days following the arrest or return. 

(c) Following service of an information charging warrant of arrest, a defendant arrested in the jurisdiction or returned to the 
jurisdiction shall be arraigned not later than 7 days following arrest or return. 

HRPP Rule 10. 
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See Second Extension of Order Re: Temporary Extension of the Time Requirements Under Hawai‘i Rules of Penal Procedure Rule 
10(a), (b), and (c) (Circuit Court of the Third Circuit), In re Judiciary’s Response to the COVID-19 Outbreak, SCMF-20-0000152, 
docket #143, filed Sept. 30, 2021; Ninth Extension of Order Re: Temporary Extension of the Time Requirements Under Hawai‘i 
Rules of Penal Procedure Rule 10(a), (b), and (c), In re Judiciary’s Response to the COVID-19 Outbreak, SCMF-20-0000152, docket 
#141, filed Sept. 30, 2021; Order Re: Temporary Extension of the Time Requirements Under Hawai ‘i Rules of Penal Procedure 
Rule 5(c)(3) (First Circuit), In re Judiciary’s Response to the COVID-19 Outbreak, SCMF-20-0000152, docket #133, filed Aug. 19, 
2021; Order Re: Temporary Extension of the Time Requirements Under Hawai ‘i Rules of Penal Procedure Rule 5(c)(3) (Third 
Circuit), In re Judiciary’s Response to the COVID-19 Outbreak, SCMF-20-0000152, docket #135, filed Aug. 19, 2021; seealso 
Dissent Re: Order Regarding Temporary Extension of the Time Requirements Under Hawai‘i Rules of Penal Procedure Rule 10(a), 
(b), and (c) (Circuit Court of the Third Circuit), In re Judiciary’s Response to the COVID-19 Outbreak, SCMF-20-0000152, docket 
#115, filed June 1, 2021; Concurrence and Dissent Re: Order Re: Temporary Extension of the Time Requirements Under Hawai‘i 
Rules of Penal Procedure Rule 10(a), (b), and (c) at 1, In re Judiciary’s Response to the COVID-19 Outbreak, SCMF-20-0000152, 
docket #45, filed Aug. 20, 2020. 
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The suspension of HRPP Rules 5 and 10 also constitutes a violation of pretrial detainees’ right to due process of law. See Omnibus 
Dissent at 27-37. 
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SeeHaw. Const., art. I, § 12 (“Excessive bail shall not be required, nor excessive fines imposed, nor cruel or unusual punishment 
inflicted.”); U.S. Const., amend. VIII (“Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual 
punishments inflicted.”). An in-depth constitutional argument can be found in the dissent filed in the OPD’s last proceeding. See 
Omnibus Dissent at 12–20. 

The Hawai‘i Constitution uses the disjunctive “or” in prohibiting “cruel or unusual punishment” while the United States 
Constitution uses the conjunctive “and” in prohibiting “cruel and unusual punishments[.]” 
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Under the Eighth Amendment, a punishment that does not lead to death can still be deemed cruel and unusual. Seeid. at 104 
(holding that “deliberate indifference to serious medical needs of prisoners constitutes” cruel and unusual punishment); Taylor v. 
Riojas, 141 S. Ct. 52, 53 (2020) (per curiam) (finding cruel and unusual conditions where a detainee was held in a cell flooded with 
human waste and raw sewage for six days); Helling v. McKinney, 509 U.S. 25, 35 (1993) (detainee stated a cause of action under 
the Eighth Amendment where he alleged exposure to levels of environmental tobacco smoke that “pose[d] an unreasonable risk 
of serious damage to his future health”); Hutto v. Finney, 437 U.S. 678, 681–82 (1978) (evidence sustained a finding of cruel and 
unusual punishment where it was practice to detain four to eleven people, some with hepatitis and venereal disease, for 
indeterminate periods of time in windowless 8’x10’ “isolation cells” containing a single toilet and feeding them less than 1000 
calories per day). 
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Otake Order at *13-19 (citing Thomas v. Ponder, 611 F.3d 1144, 1150 (9th Cir. 2010)) 
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Otake Order at *18. 
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36 
 

Id. For example, the federal district court noted that the HCCC warden admitted that new detainees were not tested for 
COVID-19 or quarantined upon arrival and were instead placed with other new detainees in areas separated by chain-linked 
fences (“dog cages”) before being moved to a room with forty to sixty other people (the “fishbowl”). Id. at *15–16. The court 
noted Plaintiffs’ claims that detainees eat in chow halls and sleep shoulder-to-shoulder, and lack access to bathrooms, running 
water, and cleaning supplies. Id. at *16-17. The court also emphasized Plaintiffs and DPS employees’ claims that DPS failed to 
identify and isolate older incarcerated persons or those with underlying medical conditions who were at higher risk of contracting 
COVID-19. Id. at *17. 

 

37 
 

Id. at *18–19. As an example of DPS’ “complete disregard” for its PRP, the federal district court cited DPS’ decision to transport 
dozens of incarcerated people from HCCC to facilities on O‘ahu, explaining: 

[DPS] knowingly (1) transported symptomatic inmates from a facility with an active COVID-19 outbreak, (2) who told staff they 
were ill, (3) who were infected, (4) but whose infections were unconfirmed due to late or no testing, (5) on an airplane, (6) to a 
facility with no active COVID-19 cases that previously experienced an outbreak, and (7) then housed those inmates with 
COVID-negative inmates. There is almost no clearer an example of complete disregard for the [PRP] and abandonment of 
precautionary measures to prevent the spread of COVID-19 between DPS facilities and islands. 

Id. at *19. 

 

38 
 

Id. at *24. 

 

39 
 

Haworth v. State, 60 Haw. 557, 563, 592 P.2d 820, 824 (1979); see Omnibus Dissent at 16-18. 

 

40 
 

With an eye toward future claims of cruel or unusual punishment under article I, section 12 of the Hawai‘i Constitution, I concur 
with part III.A of Justice McKenna’s concurring and dissenting opinion, which concludes that the law concerning cruel or unusual 
punishment must be developed in conjunction with our Constitution’s mandate to act with “an understanding and 
compassionate heart toward all the peoples of the earth.” McKenna Concurrence & Dissent at 22. 

 

41 
 

Dep’t of Pub. Safety, Department of Public Safety Weekly Population Report (Sept. 20, 2021), 
https://dps.hawaii.gov/wpcontent/uploads/2021/09/Pop-Reports-Weekly-2021-09-20.pdf. 

 

42 
 

SeeHaw. Const., art. I, § 5 (“No person shall be deprived of life, liberty or property without due process of law, nor be denied the 
equal protection of the laws ...”). An in-depth constitutional argument related to pretrial detainees being subjected to 
unconstitutional punishment can be found in the dissent filed in the OPD’s last proceeding. See Omnibus Dissent at 18–20. 

 

43 
 

OCCC recently experienced an outbreak of COVID-19, peaking at 168 active positive cases on September 20, 2021. See DPS, Pub. 
Safety Dep’t COVID-19 Testing Data - Active and Recovered (as updated on Sept. 20, 2021), 
https://dps.hawaii.gov/blog/2020/03/17/coronavirus-covid-19-information-and-resources/. Since August 2020, there have been 
large outbreaks in OCCC (256 active positive cases at its peak on August 28, 2020), WCF (162 active positive cases at its peak on 
November 27, 2020), HCF (300 active positive cases at its peak on December 23, 2020), Maui Community Correctional Center 
(“MCCC”) (43 active positive cases at its peak on March 5, 2021), and Hawai ‘i Community Correctional Center (“HCCC”) (136 
active positive cases at its peak on June 5, 2021). See Press Release, DPS, Dep’t of Pub. Safety COVID-19 Update for 8/28/20 (Aug. 
28, 2020), https://dps.hawaii.gov/wpcontent/uploads/2020/03/RELEASE-PSD-COVID19-Update-8.28.20.pdf; Dep’t of Pub. Safety, 
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Department of Public Safety COVID-19 Update for 11/27/20, 
https://dps.hawaii.gov/wp-content/uploads/2020/03/DND-submission-11.27.20.pdf; Dep’t of Pub. Safety, Department of Public 
Safety COVID-19 Update for 12/23/20, https://dps.hawaii.gov/wp-content/uploads/2020/03/DND-submission-12.23.20.pdf; 
Dep’t of Pub. Safety, Department of Public Safety COVID-19 Update for 3/5/21, 
https://dps.hawaii.gov/wp-content/uploads/2020/03/DND-submission-3.5.21.pdf; Dep’t of Pub. Safety, Department of Public 
Safety COVID-19 Update, 
https://dps.hawaii.gov/wp-content/uploads/2020/03/RELEASE-UPDATED-mass-testing-HCCC-positive-cases-6.5.21.pdf. 

 

44 
 

See Apr. 6, 2021 Decl. of Pablo Stewart, M.D. ¶ 6–32, In re Individuals in Custody of Hawai‘i, SCPW-20-0000509, docket #162, 
filed April 8, 2021 [hereinafter Apr. 2021 Stewart Decl.”]; Sept. 2020 Stewart Decl. ¶ 8–35; Apr. 13, 2020 Decl. of Pablo Stewart, 
M.D. ¶ 12–30, Off. of Pub. Def. v. Ige, SCPW-20-0000213, docket #80, filed April 13, 2020 [hereinafter “Apr. 2020 Stewart Decl.”]. 

 

45 
 

Apr. 2020 Stewart Decl. ¶ 19. The Majority’s contention that the record is “insufficient” also conflicts with its conclusion that the 
infection of incarcerated people from COVID-19 constitutes a threat to the safety of judges and Judiciary personnel so extreme as 
to require emergency measures suspending HRPP Rules 5 and 10 to protect judges and Judiciary personnel from exposure to 
inmates. See Dissent Re: Order Regarding Temporary Extension of the Time Requirements Under Hawai‘i Rules of Penal 
Procedure Rule 10(a), (b), and (c) (Circuit Court of the Third Circuit), In re Judiciary’s Response to the COVID-19 Outbreak, 
SCMF-20-0000152, docket #115, filed June 1, 2021; Concurrence and Dissent Re: Order Re: Temporary Extension of the Time 
Requirements Under Hawai‘i Rules of Penal Procedure Rule 10(a), (b), and (c) at 1, In re Judiciary’s Response to the COVID-19 
Outbreak, SCMF-20-0000152, docket #45, filed Aug. 20, 2020; seealso Omnibus Dissent at 27-37. This sua sponte emergency 
intervention was ordered by the Majority with no hearing, no affidavits, and no on-the-record input by the OPD or the 
prosecutor’s office. 

 

46 
 

See DPS, Dep’t of Pub. Safety COVID-19 Update (Sept. 21, 2021), 
https://dps.hawaii.gov/wp-content/uploads/2020/03/PSD-COVID-19-Update-for-9.21.21.pdf (reporting vaccination rates across 
DPS facilities and staff). Despite the Majority’s reliance on DPS’ contention that it has made vaccines “readily available” to the 
incarcerated population, we do not know what DPS’ vaccination procedures look like in practice; this is information that should 
be provided to a public health expert. Answer of Resp’ts Otani & Hyun at 2, In re Individuals in Custody of Hawai‘i, 
SCPW-21-0000483, docket #13, filed Sept. 7, 2021. Contrary to Respondents’ contentions in briefing and during oral argument 
that protection from COVID-19 via vaccination “is entirely within the control” of incarcerated people, id., it remains the State’s 
responsibility to keep the people in its custody safe. 

The Majority concludes that a 66% vaccination rate is sufficient to protect the incarcerated population from the threat of 
COVID-19. However, as of September 22, 2021, 85% of Judiciary employees were partially or fully vaccinated, see Press Release, 
Haw. State Judiciary, Judiciary Announces COVID-19 Vaccination and Testing Program (Sept. 22, 2021), 
https://www.courts.state.hi.us/news_and_reports/2021/09/judiciary-announces-covid-19-vaccination-and-testing-program, and 
yet, the Majority found the “continued need to protect the health and safety of court users and Judiciary personnel” and 
extended the suspension of the rights of pretrial detainees to appear in person for arraignments and preliminary hearings under 
HRRP Rules 5 and 10. See Second Extension of Order Re: Temporary Extension of the Time Requirements Under Hawai‘i Rules of 
Penal Procedure Rule 10(a), (b), and (c) (Circuit Court of the Third Circuit), In re Judiciary’s Response to the COVID-19 Outbreak, 
SCMF-20-0000152, docket #143, filed Sept. 30, 2021; Ninth Extension of Order Re: Temporary Extension of the Time 
Requirements Under Hawai‘i Rules of Penal Procedure Rule 10(a), (b), and (c), In re Judiciary’s Response to the COVID-19 
Outbreak, SCMF-20-0000152, docket #141, filed Sept. 30, 2021; Order Re: Temporary Extension of the Time Requirements Under 
Hawai ‘i Rules of Penal Procedure Rule 5(c)(3) (First Circuit), In re Judiciary’s Response to the COVID-19 Outbreak, 
SCMF-20-0000152, docket #133, filed Aug. 19, 2021; Order Re: Temporary Extension of the Time Requirements Under Hawai ‘i 
Rules of Penal Procedure Rule 5(c)(3) (Third Circuit), In re Judiciary’s Response to the COVID-19 Outbreak, SCMF-20-0000152, 
docket #135, filed Aug. 19, 2021. 

 

47 OCCC recently experienced an outbreak of COVID-19, peaking at 168 active positive cases on September 20, 2021. DPS, Pub. 
Safety Dep’t COVID-19 Testing Data - Active and Recovered (as updated on Sept. 20, 2021), 
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 https://dps.hawaii.gov/blog/2020/03/17/coronavirus-covid-19-information-and-resources/. HCCC experienced an outbreak in 
late May/early June, peaking at 136 active positive cases on June 5, 2021. Dep’t of Pub. Safety, Department of Public Safety 
COVID-19 Update, 
https://dps.hawaii.gov/wp-content/uploads/2020/03/RELEASE-UPDATED-mass-testing-HCCC-positive-cases-6.5.21.pdf. 

 

48 
 

See Press Release, Dep’t of Health, Vaccine Eligibility Expands to Residents 16 and Older Statewide (Apr. 19, 2021), 
https://health.hawaii.gov/news/newsroom/vaccine-eligibility-expands-to-residents-16-and-older-statewide/. Under the State 
Department of Health’s updated COVID-19 vaccination plan published on January 8, 2021, incarcerated people were not listed as 
a priority group for vaccination. See Press Release, Dep’t of Health, Haw. Dep’t of Health Issues Updated COVID-19 Vaccination 
Plan, (Jan. 8, 2021), 
https://health.hawaii.gov/news/newsroom/hawaii-department-of-health-issues-updated-covid-19-vaccination-plan/; Dep’t of 
Health, Executive Summary, https://hawaiicovid19.com/wp-content/uploads/2021/01/Executive-Summary_Final1_010721.pdf 
(prioritizing health care personnel (Phase 1a), long-term care facility residents (Phase 1a), adults 75 years of age and older (Phase 
1b), frontline essential workers (Phase 1b), adults aged 64-74 years (Phase 1c), persons aged 16-64 years with high-risk medical 
conditions (Phase 1c), and all other essential workers (Phase 1c)). Incarcerated people had previously fallen under Stage 2 (of 4 
total stages) under the Department’s original COVID-19 vaccination plan published in October 2020. See Dep’t of Health, Draft 
COVID-19 Vaccination Plan (Oct. 16, 2020), 
https://hawaiicovid19.com/wp-content/uploads/2020/11/Hawaii-COVID-19-Vaccination-Plan_Initial-Draft_101620.pdf. 

 

49 
 

CDC, “Delta Variant: What We Know About the Science” (last updated Aug. 26, 2021), 
https://www.cdc.gov/coronavirus/2019ncov/variants/delta-variant.html. 

 

50 
 

Dep’t of Health, “Hawaii sequencing and variants of SARS-Cov-2” (Aug. 18, 2021), 
https://health.hawaii.gov/coronavirusdisease2019/files/2021/08/Variant_report_20210818.pdf. In Governor David Ige’s own 
words, “the delta variant changed everything”; the Governor’s office is no longer using a 70% vaccination rate to remove 
vaccination, testing, and social gathering restrictions. Dan Nakaso, Potential surge could bring tighter rules, Honolulu Star 
Advertiser, Sept. 28, 2021, at A6. 

 

51 
 

New Variants of Coronavirus: What You Should Know, Johns Hopkins Medicine (updated July 23, 2021), 
https://www.hopkinsmedicine.org/health/conditions-and-diseases/coronavirus/a-new-strain-of-coronavirus-what-you-should-kn
ow (noting that “[a]s long as the coronavirus spreads through the population, mutations will continue to happen”). 

 

52 
 

Ex. A to Answer of Resp’ts Otani & Hyun ¶ 5, In re Individuals in Custody of Hawai‘i, SCPW-21-0000483, docket #15, filed Sept. 7, 
2021. 

 

53 
 

The Monitoring Panel is comprised of: Tommy Johnson (DPS Deputy Director for Corrections), Gavin Takenaka (DPS Healthcare 
Administrator), Dr. Kim Thorburn (former Hawai‘i corrections medical director), Dan Foley (retired Intermediate Court of Appeals 
Judge and former Special Master for this court), and Dr. Homer Venters (epidemiologist and former chief medical officer of the 
New York City Correctional Health Services). See Answer of Resp’ts Otani & Hyun at 11–12, In re Individuals in Custody of Hawai 
‘i, SCPW-21-0000483, docket #13, filed Sept. 7, 2021; Kevin Dayton, Panel Will Oversee Efforts By Prisons And Jails To Manage 
Pandemic Threat, Civil Beat (Sept. 3, 2021), 
https://www.civilbeat.org/2021/09/panel-will-oversee-efforts-byprisons-and-jails-to-manage-pandemic-threat/. 

 

54 See Ex. A to Answer of Resp’ts Otani & Hyun ¶ 5, In re Individuals in Custody of Hawai‘i, SCPW-21-0000483, docket #15, filed 
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 Sept. 7, 2021. 

 

55 
 

Id. ¶ 27-28. 

 

56 
 

Id. ¶ 5. 

 

57 
 

The Settlement may be extended to, at latest, March 31, 2022, and only by the mutual consent of the parties or the written 
agreement of the majority of the Monitoring Panel. Id. ¶ 27. 

 

58 
 

SeeEmergency Proclamation Related to the COVID-19 Response, Off. of Governor of Haw. (Aug. 5, 2021), 
https://governor.hawaii.gov/wpcontent/uploads/2021/08/2108026-ATG_Emergency-Proc-for-COVID-19-Response-distribution-si
gned.pdf. 

 

59 
 

See Dep’t of Pub. Safety, COVID-19 Information (updated 10/4/21), 
https://dps.hawaii.gov/blog/2020/03/17/coronavirus-covid-19-information-and-resources/. This number does not include the 2 
people who died of COVID-19 while incarcerated at Saguaro. Seesupra note 14. 

 

60 
 

See Petition for Extraordinary Writ Pursuant to HRS §§ 602-4, 602-5(5), and 602-5(6) and/or for Writ of Mandamus at 17–19, In 
re Individuals in Custody of Hawai‘i, SCPW-21-0000483, docket #1, filed August 27, 2021; Petition for Writ of Mandamus at 14-16, 
In re Individuals in Custody of Hawai‘i, SCPW-20-0000509, docket #1, filed Aug. 12, 2020; Petition for Writ of Mandamus at 
16–19, Off. of Pub. Def. v. Ige, SCPW-20-0000213, docket #1, filed Mar. 26, 2020. 

 

61 
 

Petition for Extraordinary Writ Pursuant to HRS §§ 602-4, 602-5(5), and 602-5(6) and/or for Writ of Mandamus at 18, In re 
Individuals in Custody of Hawai‘i, SCPW-21-0000483, docket #1, filed August 27, 2021. 

 

1 
 

In Hawaii Insurers Council, the court explained that under the separation of powers doctrine, no branch of government may 
“exercise powers not so constitutionally granted, which from their essential nature, do not fall within its division of governmental 
functions, unless such powers are properly incidental to the performance by it of its own appropriate functions.” 120 Hawai‘i at 
70, 201 P.3d at 583 (cleaned up). 

 

2 
 

OPD’s first request is that we: 

Order the Circuit, Family and District courts that when adjudicating motions for release: (a) release shall be presumed unless 
the court finds that the release of the individual would pose a significant risk to the safety of the individual or the public; (b) 
design capacity (as opposed to operational capacity) of the correctional facility shall be taken into consideration; (c) the health 
risk posed by the COVID-19 pandemic should be taken into consideration. Motions for release based on the foregoing are for 
the following categories of incarcerated persons: 

a. Individuals serving a sentence (not to exceed eighteen months) as a condition of felony deferral or probation, except 
for: (i) individuals serving a term of imprisonment for a sexual assault conviction or an attempted sexual assault 
conviction; or (ii) individuals serving a term of imprisonment for any felony offense set forth in HRS Chapter 707, burglary 
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in the first degree (HRS §§ 708-810, 708-811), robbery in the first or second degree (HRS §§ 708-840, 708-841), abuse of 
family or household members (HRS §§ 709-906(7) and (8)), and unauthorized entry in a dwelling in the first degree and in 
the second degree as a class C felony (HRS §§ 708-812.55, 708-812.6(1) and (2)), including attempt to commit those 
specific offenses (HRS §§ 705-500, 705-501). 

b. Individuals serving sentences for misdemeanor or petty misdemeanor convictions, except those convicted of abuse of 
family or household members (HRS § 709-906), violation of a temporary restraining order (HRS § 586-4), violation of an 
order for protection (HRS § 586-11), or violation of a restraining order or injunction (HRS § 604-10.5). 

c. All pretrial detainees charged with a petty misdemeanor or a misdemeanor offense, except those charged with abuse of 
family or household members (HRS § 709-906), violation of a temporary restraining order (HRS § 586-4), violation of an 
order for protection (HRS § 586-11), or violation of a restraining order or injunction (HRS § 604-10.5). 

d. All pretrial detainees charged with a felony, except those charged with a sexual assault or an attempted sexual assault, 
any felony offense set forth in HRS Chapter 707, burglary in the first degree (HRS §§ 708-810, 708-811), robbery in the 
first or second degree (HRS §§ 708-840, 708-841), abuse of family or household members (HRS §§ 709-906(7) and (8)), 
and unauthorized entry in a dwelling in the first degree and in the second degree as a class C felony (HRS §§ 708-812.55, 
708-812.6(1), including attempt to commit those specific offenses (HRS §§ 705-500, 705-501)[)]. 

 

3 
 

OPD asks us to “[o]rder the Circuit, Family and District courts to suspend the custodial portions of such sentence until the 
conclusion of the COVID-19 pandemic or until deemed satisfied for individuals serving intermittent sentences.” 

 

4 
 

OPD asks us to: 

Order the Circuit, Family and District courts, DPS, and the HPA to reduce the population of Hawai‘i’s correctional facilities to 
allow for the social separation and other measures recommended by the CDC to prevent the spread of COVID-19 by taking 
immediate steps to reduce the population [of] those facilities to their design capacity and/or Infectious Disease Emergency 
Capacity as recommended by the Hawai‘i Correctional System Oversight Commission. 

It also requests that we “[a]ppoint a public health expert to enter into all of Hawai‘i correctional facilities and review protocols, 
the ability to social distance and make recommendations” and “[o]rder testing for COVID-19 for all incarcerated persons and staff 
at Hawai‘i correctional facilities....” OPD further asks that we Order DPS to adhere to: (1) the CDC’s Interim Guidance on 
Management of Coronavirus Disease 2019 (COVID-19) in Correctional and Detention Facilities; and (2) “its Pandemic Response 
Plan – COVID-19 (May 28, 2021 rev.).” 

 

5 
 

OPD asks us to: 

Order the HPA to expeditiously address requests for early parole consideration, including conducting hearings using remote 
technology. The HPA should also consider release of incarcerated persons who are most vulnerable to the virus, which includes 
individuals who are 65 years old and older, have underlying health conditions, who are pregnant, and those individuals being 
held on technical parole violations (i.e. curfew violations, failure to report as directed, etc.) or who have been designated as 
having “minimum” or “community” security classifications and are near the maximum term of their sentences. The HPA shall 
prepare and provide periodic progress reports to the parties of their efforts and progress in the aforementioned areas. The 
reports should include a list of the names of individuals who have been granted release, the names of the individuals who are 
under consideration for release, and the names of the individuals who were considered for release but for whom release was 
denied. 

 

6 
 

HRS § 602-5(a)(3) provides that the supreme court has the jurisdiction and power to: 

exercise original jurisdiction in all questions arising under writs directed to courts of inferior jurisdiction and returnable before 
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the supreme court, or if the supreme court consents to receive the case arising under writs of mandamus directed to public 
officers to compel them to fulfill the duties of their offices; and such other original jurisdiction as may be expressly conferred 
by law.... 

 

7 
 

The OPD’s petition does not explain how HRS § 602-5(a)(6) authorizes the court to grant the OPD the relief it seeks. But its 
catholic requests coupled with its assertion that this court may grant those requests pursuant to HRS § 602-5(a)(6), implies this 
reading. 

 

8 
 

Petitioner asks us to “Order DPS to adhere to the CDC’s Interim Guidance on Management of Coronavirus Disease 2019 
(COVID-19) in Correctional and Detention Facilities in all Hawai‘i correctional facilities.” The CDC guidance Petitioner references 
includes this soap-related recommendation: “Liquid or foam soap when possible. If bar soap must be used, ensure that it does 
not irritate the skin and thereby discourage frequent hand washing. Ensure a sufficient supply of soap for each individual.” See 
Center for Disease Control and Prevention, Interim Guidance on Management of Coronavirus Disease 2019 (COVID-19) in 
Correctional and Detention Facilities, 
https://www.cdc.gov/coronavirus/2019-ncov/community/correctiondetention/guidance-correctional-detention.html 
[https://perma.cc/98UZ-2WHH]. 

 

9 
 

It is not just executive power the OPD asks us to infringe upon. The laws governing sentencing and bail are codified largely in HRS 
Chapters 706 and 804. The supreme court has the final say on the interpretation of these laws. But it cannot - even in the midst 
of a global pandemic - use its power to issue writs of mandamus and other extraordinary writs to rewrite them by, for example, 
establishing a presumption in favor of granting motions for release brought by certain individuals serving a term of imprisonment 
as a condition of felony or misdemeanor probation or deferral. 

 

10 
 

Another example of a lawful exercise of the court’s inherent powers in response to the COVID-19 pandemic comes from the 
court’s August 18, 2020 “Amended Order Re: Felony Defendants.” In that order, the court established an “expedited process ... to 
address the issues related to release and temporary suspension of incarceration” for a large number of convicted felons and 
pretrial detainees charged with a felony. In re Individuals in Custody of State of Hawai‘i, No. SCPW-20-0000509, 2020 WL 
4816344, at *1 (Haw. Aug. 18, 2020), clarified on denial of reconsideration, No. SCPW-20-0000509, 2020 WL 5036224 (Haw. Aug. 
26, 2020). The court said that “motions for release and temporary suspension of incarceration will be presumed to have been 
filed” by these inmates. Id. at *2. It also provided guidance about how trial courts should decide these motions (on a non-hearing 
basis except in extraordinary circumstances) and set a deadline (August 24, 2020) by which the lower courts had to enter their 
orders on the motions. Id. at *2-*3. These are procedural, logistical, and scheduling directions and it is within this court’s power 
to issue them. 

 

11 
 

The court ordered that, subject to certain conditions: 

With regard to pretrial detainees charged with a petty misdemeanor or a misdemeanor offense, the respective court orders 
for detaining the individuals are temporarily suspended and, by Wednesday, August 19, 2020, the Department of Public Safety 
(“DPS”) shall release from OCCC such pretrial detainees, except those charged with abuse of family or household members 
(HRS § 709-906), violation of a temporary restraining order (HRS § 586-4), violation of an order for protection (HRS § 586-11), 
or violation of a restraining order or injunction (HRS § 604-10.5).... 

In re Individuals in Custody of the State of Hawai‘i, 2020 WL 4873285, at *1 (footnote omitted). 

 

12 
 

The court’s “no bail” rule applied only to those arrested for petty misdemeanors and misdemeanors that were not on the 
“excluded offenses” list. But the court’s order (and “excluded offenses” list) also contemplated felony arrests and offenses. 
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Certain felony offenses – like those in Chapter 707 – were “excluded.” Others, like sex trafficking (HRS § 712-1202 (Supp. 2016)) 
were not. The court’s order “encouraged” the trial courts - when dealing with those arrested of non-excluded felony offenses - to 
“regularly employ the practice of releasing defendants without imposing bail.” In re Individuals in Custody of the State of Hawai‘i, 
2020 WL 5057630, at *2. This “encouragement” was appropriate. And it did not infringe on trial courts’ statutory discretion. But 
the decision to encourage the trial courts to take this approach when dealing with those arrested of certain felonies (like sex 
trafficking (HRS § 712-1202)), but not others (like labor trafficking in the second degree (HRS § 707-782 (2014))) is a policy-fraught 
judgment call of the sort typically left to the legislature. 

 

13 
 

The August 27, 2020 Order also effectively negated trial courts’ sentencing discretion under HRS §§ 706-621, 706-624(2), and 
706-625 by commanding that: 

To the extent there are individuals serving intermittent sentences, the custodial portion of such defendants’ intermittent 
sentence shall be suspended while Governor Ige’s Emergency Proclamations remain in effect, or alternatively the sentences 
may be deemed satisfied at the discretion of the sentencing judge. 

In re Individuals in Custody of the State of Hawai‘i, 2020 WL 5057630, at *2. 

 

14 
 

Another apparent example of our inherent authority to provide process in ways that promote justice is found in this court’s 
March 24, 2020 order in SCPW-20-0000200. There, the court said that it had reviewed a letter received from the Office of the 
Public Defender and would deem the letter – which asked the court to consider an order “designed to commute or suspend” jail 
sentences being served by certain inmates in Hawai‘i correctional facilities – “as a petition for writ of mandamus pursuant to 
HRAP Rule 21.” See Order, Office of the Public Defender v. Connors, SCPW-20-0000200 at 1 (Mar. 24, 2020). 

 

15 
 

For example, Illinois’s Governor Jay Pritzker issued an executive order suspending statutory limitations on the permissible length 
of time and justifications for furloughs. See Ill. Exec. Order No. 2020-21 (Apr. 6, 2020), 
https://www2.illinois.gov/Pages/Executive-Orders/ExecutiveOrder202021.aspx [https://perma.cc/C36N-3QU9]. In Colorado, 
Governor Jared Polis issued an executive order temporarily suspending various criminal statutes aimed to reduce the 
incarcerated population. See Co. Exec. Order No. D 2020 016 (Mar. 25, 2020), 
https://www.colorado.gov/governor/sites/default/files/inlinefiles/D% 202020% 20016% 20Suspending% 20Certain% 
20Regulatory% 20Statutes% 20Concerning% 20Criminal% 20Justice_0.pdf [https://perma.cc/W2UM-YRLW]. 

 

16 
 

The Massachusetts Supreme Court’s action is distinguishable from that undertaken by the Washington Supreme Court in 
response to COVID-19. While the former released certain pretrial detainees, the latter merely provided guidance to its lower 
courts about the interpretation of a Washington law concerning the release of the accused. SeeIn the Matter of Statewide 
Response By Washington State Courts to the COVID-19 Public Health Emergency, Amended Order No. 25700-B-607 (March 20, 
2020), http://www.courts.wa.gov/content/publicUpload/Supreme% 20Court% 20Orders/Supreme% 20Court% 20Emergency% 
20Order% 20re% 20CV19% 20031820.pdf [https://perma.cc/2HSB-FM2G]. Unlike the Massachusetts Supreme Court (and this 
court), the Washington Supreme Court did not directly order the release of any pretrial detainees. 
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For example, in Kentucky, the Supreme Court issued an order releasing some pretrial detainees. See 2020-45 Amended Order, In 
Re: Kentucky Court of Justice Response to Covid-19 Emergency: Amended Emergency Release Schedule and Pretrial Drug Testing 
Standards (May 29, 2020), https://kycourts.gov/Courts/Supreme-Court/Supreme% 20Court% 
20Orders/202045.pdf[https://perma.cc/4QCY-KJB4]. But Kentucky’s Rules of the Supreme Court provide that: “The policy-making 
and administrative authority of the Court of Justice is vested in the Supreme Court and the Chief Justice. All fiscal management, 
personnel actions and policies, development and distribution of statistical information, and pretrial release services come within 
that authority.” KY ST S CT Rule 1.010 (emphases added). There is no analogous rule in Hawai‘i. 

In Maryland, Chief Judge Mary Ellen Barbera issued an administrative order directing judges to “identify at-risk incarcerated 
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persons for potential release,” “expedite the handling of motions for review of bonds,” and consider COVID-19-related factors in 
making release and sentencing decisions. But Chief Judge Barbera did not set forth specific categories of covered or excluded 
offenses. See Administrative Order Guiding the Response of the Trial Courts of Maryland to the Covid-19 Emergency as It Relates 
to Those Persons Who Are Incarcerated or Imprisoned (Apr. 14, 2020), 
https://mdcourts.gov/sites/default/files/adminorders/20200414guidingresponseoftrialcourts.pdf 
[https://perma.cc/9BHD-LFGN]. 

Additionally, although the Supreme Court of South Carolina’s Chief Justice Donald W. Beatty issued a “memorandum” directing 
magistrates and municipal judges to release certain pretrial detainees, the memorandum is silent on the chief justice’s authority 
to do so. Memorandum, Re: Coronavirus (Mar. 16, 2020), 
https://www.sccourts.org/whatsnew/displayWhatsNew.cfm?indexId=2461[https://perma.cc/CA6V-6ECH]. 
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We may also intervene if there is a showing that injunctive relief is necessary to forestall a constitutional violation. 
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This is a lower standard than that applied to Eighth Amendment excessive force claims where a plaintiff alleges a prison official of 
using excessive physical force. In such cases, the key question is “whether force was applied in a good faith effort to maintain or 
restore discipline or maliciously and sadistically for the very purpose of causing harm.” Hudson v. McMillian, 503 U.S. 1, 6 (1992) 
(cleaned up). 
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Pretrial detainees asserting their article I, section 5 due process rights have been violated because the conditions of their 
confinement are punitive face a lower bar for establishing a due process violation. They do not need to show that the conditions 
at issue pose a “substantial risk of serious harm.” They can succeed on a showing that: “(1) there is a showing of an expressed 
intent to punish on the part of detention facility officials; (2) the condition or restriction is not reasonably related to a legitimate 
goal; or (3) the condition or restriction is excessive in relation to the alternative purpose assigned to it.” Gordon v. 
Maesaka-Hirata, 143 Hawai‘i 335, 358, 431 P.3d 708, 731 (2018) (cleaned up). 
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In Kingsley v. Hendrickson, 576 U.S. 389, 392 (2015), the Supreme Court held that a pretrial detainee may prove that their federal 
due process rights were violated by a jail officer’s use of excessive force by showing that the force was objectively unreasonable. 
Our constitution’s due process protections for pretrial detainees bringing excessive force claims are at least as great, if not 
greater, than those provided by the federal constitution. 
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The OPD attaches the district court’s preliminary injunction order in Chatman v. Otani, No. CV 21-00268 JAO-KJM (D. Haw. 2021), 
to its petition. Chatman is a putative class action initiated by several individuals incarcerated or detained in Hawai‘i’s correctional 
facilities. Chatman v. Otani, No. CV 21-00268 JAO-KJM, 2021 WL 2941990, at *1-*2 (D. Haw. July 13, 2021). The Chatman 
plaintiffs alleged that DPS violated their Eighth and Fourteenth Amendment rights by mishandling the pandemic and failing to 
implement DPS’s Pandemic Response Plan. Id. at *1. Before the settlement agreement was entered, the district court granted 
plaintiffs’ motion for provisional class certification and granted in part and denied in part plaintiffs’ motion for preliminary 
injunction and temporary restraining order. Id. at *25. The court ordered DPS to fully comply with its Pandemic Response Plan; it 
also imposed additional conditions. Id. at *22-*24. On September 9, 2021, the district court granted the parties’ joint motion for 
preliminary approval of the settlement agreement. Chatman v. Otani, No. CV 21-00268 JAO-KJM, ECF No. 97 (D. Haw. Sep. 9, 
2021). 

The OPD treats the district court’s preliminary injunction order in Chatman as if it is a substitute for a fully developed factual 
record. But it isn’t: the Chatman court did not hold an evidentiary hearing and its analysis is conclusory and based on an 
assortment of declarations. The contents of those declarations are not subject to judicial notice by this court. SeeHawai‘i Rules of 
Evidence Rule 201; Uyeda v. Schermer, 144 Hawai‘i 163, 172, 439 P.3d 115, 124 (2019) (“Factual allegations, conclusions, and 
findings, whether authored by the court, by the parties or their attorneys, or by third persons, should not be noticed to prove the 
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truth of the matters asserted even though the material happens to be contained in court records.” (cleaned up)). 
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State Policies Governing Termination or Garnishment of Public Pensions 4 
NASRA 

Act 2012-412 requires members of TRS, ERS and JRF convicted of a felony offense related to their public position to forfeit their right to lifetime 
Alabama retirement benefits. However, the employee would receive a refund of his or her retirement contributions. This legislation is not retroactive and does 

not affect anv member that has already been found 1Z11ilty of an offense. 
A public officer, legislator, or a person employed as a legislative director, who is convicted of a federal or state felony, bribery, receiving a bribe, 
perjury, subornation of perjury, scheme to defraud, fraud, mail fraud, misuse of funds, corruption, or evasion may not receive a state pension benefit 
if the offense was in connection with the person's duties. Pension benefits and employee contributions that accrue to a person the date of the person's 

Alaska commission of the offense are not diminished or impaired. The act excludes insurance, voluntary wage reductions, involuntary wage reductions, or 
supplemental or health benefits and member or employee contributions from the forfeiture, and provides protection for certain spousal or dependent 
benefits, depending upon circumstances including spousal complicity. The law also provides that a person whose offense results in a pension 
forfeiture may not subsequently accrue service credit in public service. 
Arizona Revised Statutes § 13-713: Notwithstanding any other law, if a member of a state retirement system or plan is convicted of or pleads no 
contest to an offense that is a class 1, 2, 3, 4 or 5 felony and that was committed in the course of the member's employment as a public official or for 

Arizona 
a public employer, the court shall order the person's membership terminated and the person shall forfeit all rights and benefits earned under the state 
retirement system or plan. A member who forfeits all rights and benefits earned pursuant to this section is entitled to receive, in a lump sum amount, 
the member's contribution to the state retirement system or plan plus interest as determined by the board of that state retirement system or plan, less 
any benefits received by the member. 

Arkansas A system beneficiary convicted of murdering a member of a public retirement system in the state forfeits their right to a benefit from that system. 
California law, under the Public Employees' Pension Reform Act, states that members, on or after January 1, 2013 (or elected officers 
elected/reelected to public office on or after January I, 2006) who have been convicted by a state or federal trial court of any felony under the law 
for conduct arising out of or in the performance of his or her official duties, in pursuit of the office or appointment, or in connection with obtaining 
salary, disability, service retirement, or other benefits, must forfeit all accrued rights and benefits in any public retirement system they are a member 
of at the time the felony is committed retroactive to the first commission date of the crime. The earliest date of the commission of the crime is the 

California date that was used in the court proceeding. The conviction date is the date that the member pleads guilty, or when the judge or jury makes a decision 
on a case. 
The member and the prosecuting agency are required by law to notify the employer within 60 days of the felony conviction. The employer is 
required by law to notify the California Public Employees' Retirement System (CalPERS) within 90 days of the member's conviction. CalPERS can 
also be notified by the media, CalPERS ethics hotline, third parties, and members themselves. When this occurs, CalPERS will reach out to the 
employer and ask for felony conviction information. 
Public pension assets may be garnished "for restitution for the theft, embezzlement, misappropriation, or wrongful conversion of public property, or 

Colorado in the event of a judgment for a willful and intentional violation of fiduciary duties to a public pension plan where the offender or a related party 
received direct financial gain." Per COPERA: This statute .. does not exolicitlv require a Colorado member to forfeit their PERA benefit." 
A state judge may revoke or reduce state and municipal pensions for criminal convictions arising out of on-the-job corruption regarding 

Connecticut 
embezzlement of public funds; felonious theft from the state, a municipality or quasi-public agency; bribery; or felonies committed through the 
misuse of a government office or job. The law requires that the state attorney general apply for a court order to reduce or revoke a pension. Effective 
October 1, 2008. 
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State Policies Governing Termination or Garnishment of Public Pensions 4 
NASRA 

Delaware A surviving beneficiary convicted of murdering a member of a public retirement system in the state forfeits their right to a survivor benefit. 
Dist. of Columbia No law enabling forfeiture of a public pension. 

Members of public pension plans must forfeit their entitlement to future retirement benefits when they commit certain crimes, including commission 

Florida of any felony under laws governing misuse of public office, any felony against a victim younger than 16 years of age, or any felony involving 
sexual battery against a victim younger than 18 years of age, or by a public officer or employee through the use or attempted use of power, rights, 
Privileges, duties, or position of his or her public office or employment position. 
Georgia law stipulates that if a public employee, who was in service on July 1, 1985 and remained in service, commits a public employment related 
crime on or after July I. 1985, and is convicted of such crime, the employee's membership in any public retirement system is terminated as of the 
date of final conviction and such individual shall not be eligible for membership in any public retirement system thereafter. For any such public 
employee finally convicted for the commission of a public employment related crime, the right to any benefit or any other right under any public 

Georgia retirement system in which the employee is a member shall be determined as of the date of final conviction. 
For public employees first or again becoming members after July 1, 1985, upon conviction for the commission of a public employment related 
crime in the capacity of a public employee such person's benefits under a public retirement or pension system, including any survivor's benefits if 
applicable, shall be reduced by an amount equal to three time the economic impact of the crime, as determined by a prescribed method by law. 
Payment of such individual's benefits shall cease until such amount has been forfeited, after which benefits shall be restored. If the person has not 
beirun to receive a benefit, the deduction shall commence at the time benefits would normally begin. 
Statute provides for the forfeiture of one-half of the ERS benefits of an ERS member, former member, or retiree upon conviction of the member for 

Hawaii a felony related to their state or county employment. Statute further prohibits designated beneficiaries from receiving benefits if convicted under a 
felony under the same set of circumstances as the individual who was subject to forfeiture of ERS benefits. 

Idaho No law enabling forfeiture of a public pension. 
No public pension benefits "shall be paid to any person, any person who otherwise would receive a survivor benefit, who is convicted of any felony 

Illinois relating to or arising out of or in connection with his or her service as a member." The trustees of each pension fund make the determination if the 
felony plea of conviction of the member met this standard. Those convicted of a felony may receive their contributions. 

Indiana Upon conviction of a misdemeanor or felony, a "member's contributions or benefits, or both, may be transferred to reimburse his employer for loss 
resulting from the member's criminal taking of his employer's property by the board if it receives adequate proof of the loss." 

Iowa No law enabling forfeiture of a public pension. 
Statute provides that any "member hired on or after August l, 2002" who is convicted of a felony that is related to his or her employment shall 

Kentucky forfeit his or her retirement benefits, and shall be entitled instead only to a refund of his or her account balance with any accumulated interest. An 
appeal will stay the payment of the forfeited retirement allowance, and in the event that the appeal overturns the conviction the member is entitled to 
all retirement benefits. KRS 161.470(5)(e) 

Louisiana Pension benefits may be garnished for misconduct associated with service as an elected official or public employee for which credit in the system, 
plan, or fund was earned or accrued. 
Courts may order forfeiture of pension benefits of those convicted or pleading guilty to a crime committed in connection with the member's public 

Maine office or public employment. Also, amounts credited to the account of a member of the retirement system are available to pay any court-ordered 
restitution for economic loss suffered by the State or a political subdivision of the State as the result of the crime. 
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Maryland Public employees who are convicted of a felony in the commission of their public duties forfeit their retirement benefit. 
Generally, retirement boards are required to deny or rescind the pensions of any public employee convicted of a crime related to his or her duties. A 
member may be entitled to receive their accumulated retirement contributions. In certain instances a member of a retirement system could be subject 

Massachusetts to forfeiture of any rights to benefits or their accumulated retirement contributions. Separately, a retirement board is required to suspend a 
disability retirement allowance for the period a member is incarcerated as a result of a felony conviction http://www. mass.gov/legis/laws/mgl/32-
15.htm 
"A member or retirant who is convicted of or who enters a nolo contendere plea accepted by a court for a felony arising out of his or her service as a 
public employee is considered to have breached the public trust and may have his or her rights to an otherwise vested retirement benefit and all 

Michigan accumulated contributions standing to that person's credit in the retirement system forfeited as provided in this act. This act applies only to the 
retirement system of which the person was a member or retirant at the time the felony was committed and only to the retirement system established 
by the entity affected by the felony" The statue provides for the forfeiture of benefits accrued to the member or retirant "after the time the act or acts 
that resulted in the felonv were committed." 

Minnesota Minnesota statutes forbid a survivor convicted of causing the death of a public pension plan member, from collecting survivor benefits under that 
account. If convicted, the benefit is forfeited and the pension plan can attempt to recover the benefit previously paid. 

Mississippi No law enabling forfeiture of a public pension. 

Effective 8/28/ 14, a participant in a public employee retirement system established by the state or any political subdivision who is found guilty of a 
felony committed in direct connection with or directly related to the participant's duties is ineligible to receive any retirement benefits from the 
system. The participant may request a refund of his or her contributions to the system including any credited interest. Effective 8/28/99, any 

Missouri member who serves as a member of the general assembly or as a statewide elected official, shall not be eligible to receive any retirement benefits 
from the system ... if such member is convicted of a felony that is detennined by a court of Jaw to have been committed in connection with the 
member's duties either as a member of the general assembly or as a statewide elected official, unless such conviction is later reversed by a court of 
law. Also, any board member, plan participant, or employee who is found guilty of a plan-related felony is prohibited from receiving a benefit from 
the plan. 
Nothing regarding malfeasance in office or employment-related criminal conduct unless disability or death result. 19-2-804. Limitations on payment 
of benefits to person causing member's death or disability. If a person is convicted of knowingly, purposely, or intentionally causing a (retirement 
system) member's death or disability, that person may not receive benefits or payments from a retirement system and the benefits must be payable as 

Montana otherwise provided in statute. 
19-2-906. Limitations on disability or survivorship benefits. If the board detennines that the disability or death of a (retirement system) member of a 
defined benefit plan is proximately caused by the gross negligence, willful misconduct, or violation of the law by the member, the board may 
revoke, suspend, or refuse to grant benefits except an annuity that is the actuarial equivalent of the member's accumulated contributions with regular 
interest to the day the benefit commences. 

Nebraska No law enablini?: forfeiture of a public pension. 
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For persons who become members of PERS, JRS or LRS on or after 7/1/15, retirement benefits are forfeited (with limited exceptions) among 
Nevada conviction or plea of guilty to a felony. For all others, retirement benefits can be voided only in cases involving a person convicted of murder or 

making a false statement in order to receive benefits. 

New Hampshire Per state law, the NHRS board is authorized to correct the benefit level and to adjust future payments so that the actuarial equivalent of 
overpayments shall be repaid, for any person whose benefit is affected through false statements or falsification of records of the retirement system. 
The board of trustees of any State or locally-administered pension fund or retirement system is authorized to order the forfeiture of all or part of the 
pension or retirement benefit of any member of the fund or system for misconduct occurring during the member's public service which renders the 
member's service or part thereof dishonorable. Also, public officers or employees convicted of certain crimes-including sex-related offenses-

New Jersey involving or touching their office or employment face mandatory forfeiture of pension and retirement benefits. Contributions are considered part of 
the employee's salary and not part of the pension benefit. A state, county or local employer participating in a pension fund or retirement system 
would be responsible for reimbursement to the pension fund or retirement system of all pension costs incurred by the pension fund or retirement 
system following any settlement agreement between the employer and an employee that provides for the employer not to pursue any civil or 
criminal charges or an action for misconduct against the emplovee. 

New Mexico 
Elected and appointed officials may be fined an amount up to their total salary and pension benefits if they are convicted of felony corruption 
charges. 

For crimes committed on or after 1/1/ 18, a judge may strip or reduce the pension of a public official convicted of a felony related to their official 

New York 
duties. Public official is defined as any elected official, state official appointed by the governor, judge and certain employees involved in policy 
making. For crimes committed prior to the effective date, those convicted of a felony related to their public office who entered the public retirement 
system after Nov. 12, 201 l, can have their pensions stripped. 
Elected officials who are members of the Legislative Retirement System, the Local Governmental Employees' Retirement System, the Teachers' and 

North Carolina State Employees' Retirement System, or the Consolidated Judicial Retirement System shall forfeit their pensions upon conviction of a State or 
Federal offense involving public corruption or a felony violation of election laws. Member contributions will be returned. 
Ohio Revised Code Section 2929.192 provides for forfeiture ofretirement benefits by a member who was serving in a position of honor, trust, or 

Ohio 
profit after conviction for bribery, theft in office, and engaging in a pattern of corrupt activity. This forfeiture applies to all of the five (5) public 
pension plans in Ohio. Ohio Revised Code Section 3307 .3 73 provides for forfeiture for members of the State Teachers Retirement System of Ohio 

- convicted of rape, sexual battery. unlawful sexual contact with a minor or gross sexual imposition if the victim was a student 

Oklahoma State & county officers and employees are removed from office and lose their jobs upon conviction of a felony in state or federal court. If the crime 
involves a "violation of the oath of office," their pension is forfeited for any service earned after 1981 ( the original effective date of the law). 

Oregon No law enabling forfeiture of a public pension. 
A public employee convicted of using his or her position or office to commit a crime relating to theft, bribery, forgery, perjury, etc., or who is 

Pennsylvania 
convicted of a state felony or other crime punishable by five or more years in prison. forfeits their right to receive the employer-funded portion of 
their pension benefit. Such employees may receive their contributions, without interest, and contributions may be reduced to pay fines and make 
restitution associated with their conviction. Although a felony, conflict of interest does not result in an automatic forfeiture of pension benefits. 

Compiled by NASRA I Updated September 2022 
Contact: Keith Brainard keith·a,!nasra.org or Alex Brown alex1ci).nasra.O!:£ 
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State Policies Governing Termination or Garnishment of Public Pensions ~ 
NASRA 

"Any retirement or other benefit or payment of any kind to which a public official or public employee is otherwise entitled .. . shall be revoked or 

Rhode Island 
reduced • ... if, the public official or public employee is convicted of or pleads guilty or nolo contendere to any crime related to his or her public 
office or public employment. Any such conviction or plea shall be deemed to be a breach of the public officer's or public employee's contract with 
his or her employer." 
Retirement benefits payable from the Retirement Systems are generally not subject to garnishment. attachment or other legal process. However, a 

South Carolina lien can be made against a member's retirement benefits if the member is convicted of embezzlement of public funds pursuant to Section 8-1-115 of 
the S.C. Code of Laws. 

South Dakota No law enabling forfeiture of a public pension. 
For employees hired or elected after July 1, 1982 and convicted in state court of malfeasance in office felony, pension is forfeited. For employees 

Tennessee hired after May 30, 1993 and convicted in state or federal court of malfeasance in office felony, pension is forfeited. Elected officials elected or re-
elected beginning in 2006 or after, such election should be deemed to be consent to forfeiture without respect to the oriidnal membership date. 

Texas 
Elected officials who participate in the ERS of Texas and who are convicted of certain qualifying felonies associated with corruption or abuse of 
office, lose eligibility for their pension benefit. 

Utah Public employees convicted of a felony related to the performance of their position shall forfeit their retirement benefit. 

Vermont 
The Attorney General or State's Attorney is required to petition a judge to order the partial or total civil forfeiture of retirement payments to public 
officials convicted of crimes related to their employment. 

From Virginia statutes: "No member shall be entitled to the benefits of this subsection if his employer certifies that his service was terminated 
Virginia because of dishonesty, malfeasance, or misfeasance in office. The certification may be appealed to the Board." For elected officials, a member of the 

state house or senate would be required to certify that service was terminated for reasons of malfeasance. 

Washington 
No general provision for forfeiture of a pension. There is a "slayer provision" that will preclude a person from receiving a pension as the 
beneficiary of a person that they are convicted of killing. 
2019 Wisconsin Act 71 authorizes the Department of Employee Trust Funds (ETF) to withhold money from a participant's Wisconsin Retirement 
System (WRS) annuity or lump sum payment ifETF is ordered to do so by a court in a restitution order. ETF is required under the act to deliver any 
amount that it withholds in accordance with the restitution order. The act also specifically provides that a court's restitution order may require ETF 
to withhold the amount of restitution from any payment of the defendant's WRS annuity or lump sum and deliver any amount that is withheld in 

Wisconsin accordance with the current process for delivering restitution payments I, if all of the following apply: The crime for which the restitution is ordered 
is both theft and misconduct in public office; the crime resulted in loss of property for the defendant's employer that participates in the WRS; and 
the value of the property exceeds $2,500. Wisconsin law also permits annuity payments and lump sum payments to have child support withheld and 
may be attached to satisfy delinquent tax obligations. Also, "corrections" may be made to service credits, contributions, premium payments and 
benefit payments if the amounts on record for an employee are the result of fraud. 

Wyoming No law enabling forfeiture of a public pension. 

Compiled by NASRA I Updated September 2022 
Contact: Keith Brainard keith(aJ.nasra.org or Alex Brown alex(al.nasra.org 
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What Happens to Taxpayer­
Funded Pensions When 
Public Officials Are 
Convicted of Crimes? 

The police officer charged with killing George 
Floyd is eligible for his full taxpayer funded 
pension. ln fact, a majority of states provide 
retirement benefits to officers and public 
servants convicted of serious crimes. 

\l Ryan FroSt 
Managing Director 

July 30, 2020 

Even before the recent nationwide calls for police reform, one question 

that was frequently asked following the conviction of a public official or 

employee: What will happen to their taxpayer-funded pension? 

The answer depends on whether or not the state that employee lives in 

has a law on the books requiring pension garnishment or forfeiture. For 

example, Minnesota does not have a pension forfeiture or garnishment 

law. Thus, Derek Chauvin, one of the Minneapolis police officers formally 

charged with killing George Floyd, will be entitled to his full, partially 

taxpayer-funded, pension benefits when he's eligible for the benefits­

even if convicted of killing Floyd. 

Contrast this with Illinois, which does have a pension forfeiture policy. 

Former Illinois Gov. Rod Blagojevich is losing out on what would've been 

his $65,000 annual state pension because he was convicted of felony 

crimes stemming from his time as governor. As WMAQ reported at the 

time: 
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In her 10-page statement (.pdf), [Illinois Attorney General Lisa] 

Madigan relates Pension Code to the charges with which 

Blagojevich was ultimately convicted: "None of the benefits herein 

provided for shall be paid to any person who is convicted of any 

felony relating to or arising out of or in connection with his or her 

service as a member," Section 2-1 56 of the Pension Code states. 

Across the country, 30 states have some sort of public pension 

garnishment or forfeiture laws. Of those 30, only 15 states will revoke or 

garnish an employee's pension benefit if he or she is convicted of a 

felony related to their misconduct on the job (Figure 1 ). 

The other 15 states with public pension garnishment or forfeiture laws 

will only revoke a public employee's pension benefits, including police 

officers, for what are considered "financial crimes" such as fraud, 

embezzlement, theft, and bribery. 

Additionally, some states have public pension forfeiture and 

garnishment laws but they are written so that they do not apply to pol ice 

officers. The states with garnishment or forfeiture laws that exempt 

police, or only apply the laws to financial crimes should not be seen as 

having a comprehensive poliey that would apply to common police 

misconduct cases. This leaves only 13 states with comprehensive policies 

for most police convictions, as displayed in the map below. 

Public Pension Forfeiture and Garnishment Policies by State 

Scroll down to Figure 1 below for a more in-depth desr:ription of each 5tate's 

specific forfeiture and garnishment laws. 

What Is Pension Garnishment and Forfeiture? 

Pension garnishment is the policy of using a convicted elected official's or 

public employee's taxpayer-funded pension benefit to offset the cost of 
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his or her incarceration, pay for restitution for bodily injury or loss of 

property, or to help pay settlements in a civil suit. Garnishment is 

typically the less severe punishment for the employee, as they are still 

eligible to receive any benefit above the amount owed due to their 

misconduct. In addition, any beneficiaries of that benefit would not be 

shut out from future payments. 

Pension forfeiture, on the other hand, is the policy of revoking any 

taxpayer-funded pension benefit the convicted member has earned in 

their civil service. Any potential pension payment the government 

employee would have earned is erased, and the pension system itself 

would absorb any contributions his or her employer (and thus taxpayers) 

made on their behalf. In some states, the public employee would be 

entitled to receive the amount they themselves paid into the pension 

fund. 

The majority of the states shown in Figure 1 with pension garnishment 

or forfeiture laws require the public employee to be found guilty, plead 

guilty, or plead no contest to felonious criminal charges before any 

garnishment or forfeiture can occur. Because this standard is set so high, 

these policies are rarely used outside of headline-grabbing cases. 

Forfeiture is the more common method states have used to withhold 

pensions for convicted pub Ii c employees. Of the 30 states with laws on 

the books, 27 of them include at least some form of pension forfeiture. 

Only three states expressly permit garnishment while excluding any kind 

of forfeiture. 

Another interesting statistic is the dispersion of forfeiture and 

garnishment laws. The vast majority of states with no laws are in the 

northwest and the north-central United States. Only 5 of the 23 states 

east of the Mississippi River do not have laws permitting the 

garnishment or forfeiture of a public employee's pension. 

Do Forfeiture and Garnishment Policies Affect the Solvency of a 

Public Pension System? 

Garnishing or revoking an individual employee's pension will have a 

near-zero impact on the public pension fund's solvency due to the sheer 

size of most public sector defined-benefit plans in the United States. 

Arguments Over Legality and Morality 

Garnishment and forfeiture are better understood as issues of legality 

and morality, and the arguments surrounding these policies aim to 

address two questions. 

First, are pensions part of compensation, or are they gifts from the state? 

Keith Brainard of the National Association of State Retirement 

Administrators (NASRA) proposed this question back in 2012 when the 
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Jerry Sandusky case was major news. Sandusky, a longtime defensive 

coordinator for the Penn State football team, was found guilty of 45 

counts of child sexual abuse and amid the scandal. there were questions 

about Sandusky's pension. lf pensions are earned parts of 

compensation, they would typically follow the same policies and laws 

that govern other parts of compensation. Brainard, at the time, stated 

that "normally, an employer wouldn't and probably couldn't go claim 

back wages that were paid" and "pension benefits are part of the 

compensation just as much as wages." 

Second, does somebody who has committed a felony while performing a 

public sector job deserve to be supported in his or her old age at 

taxpayers' expense? 

In Illinois, the state with the oldest forfeiture laws dating back to 1955, 

the Supreme Court answered this question by stating that the policy was 

designed for the purpose of "ensuring the public's right to conscientious 

service from those in governmental positions." 

If the legality in the first question is found to be valid in state coun:­

implying that pensions are eligible to be forfeited or garnished-then 

one might expect that most state legislatures would push forward with 

enacting some form of a pension forfeiture proposal as a deterrent to 

bad behavior by public employees. 

States that have expressly rejected the legal validity of pension 

garnishment and forfeiture, such as Washington state in Leonard v. 

Seattle, 81 Wn.2d 479 (1972), may require a new court case before the 

legislature would feel comfortable pushing such policies forward. 

Would Pension Forfeiture Laws Reduce Police Misconduct? 

Anecdotal evidence of pension forfeiture laws dissuading law 

enforcement officers from committing misconduct was found in a 2017 

study in the Journal of Law, Economics, and Policy. The study concluded 

that "initial and admittedly casual evidence suggests that states with 

stronger pension forfeiture laws experience lower rates of police 

misconduct." 

Conclusion 

Regardless of the justification for using pension garnishment and 

forfeiture policies. it is important that lawmakers understand the 

impacts and function of these pension policies. 

While these policies will neither help nor hurt the overall solvency of 

large public pension systems, they can add transparency, accountability, 

and be used as a deterrent from any misconduct by public employees. 

The effectiveness of pension garnishment and forfeiture laws is currently 

difficult to quantify and largely anecdotal, but allowing courts the ability 
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to modify public employee benefits could be an important policy pursuit 

to help prevent further taxpayer dollars from going to public employees 

who have disgraced their positions and failed to properly serve the 

taxpayers partially funding those retirement benefits. 

Figure 1 

State-by-State Breakdown 

0 0 0 • Does This • Does Policy 
This 

State Policy Law Polley 
Only Apply 

Apply to 
to 
Financial 

Police? 
Crimes? 

Members of the teachers, public employees, and judicial 
retirement plans would forfeit their right to retirement 

Alabama benefits if convicted of certain felony offenses related to their Forfeiture Yes Yes 
public position. Members would instead receive a refund of 
their retirement contributions. 

A public officer who is convicted of a federal or state felony, 
bribery, receiving a bribe, perjury, subornation of perjury, 
scheme to defraud, fraud, mail fraud, misuse of funds, 
corruption, or evasion may not receive a state pension benefit 

Alaska if the offense was in connection with the person's duties. Forfeiture Yes Yes 
Members would instead receive a refund of their 
contributions. Members who forfeit their pension are unable 
to accrue future service credit in any state-pension covered 
position. 

Arizona No policy None 

A beneficiary of the retirement system will have their benefit 

Arkansas 
forfeited if they murder an active member of a public 

None 
retirement system. For the purposes of this study, AR will be 
listed as not having a policy. 

Any elected official or employee who is convicted for bribery, 
embezzlement, extortion, perjury, or conspiracy to commit 

California 
those crimes in the course of their service will have their 

Forfeiture Yes Yes 
pension forfeited. Members would instead receive a refund of 
their contributions, minus the accrued interest on those 
contributions. 

Pension benefits may be garnished for restitution for the theft 
embezzlement, misappropriation, or wrongful conversion of 

Colorado 
public property, or In the event of a judgment for a willful and 

Garnishment Yes Yes 
intentional violation of fiduciary duties to a public pension plan 
where the offender or a related party received direct financial 
gain. 

Pension benefits may be forfeited or garnished by court order 
Forfeiture and 

Connecticut for convictions of embezzlement, theft, bribery, or felonies 
Garnishment 

Yes Yes 
committed through misuse of a government office or job. 

A beneficiary of the retirement system will have their benefit 

Delaware 
forfeited if they murder an active member of a public 

None 
retirement system. For the purposes of this study, DE will be 
listed as not having a policy. 

District of 
No policy None 

Columbia 

Members forfeit their pension benefits if they are convicted of 
committing felonies related to misuse of public office, crimes 

Florida 
where the victim was under 16 years of age, sexual battery 

Forfeiture Yes Yes 
when the victim is under 18 years of age, or use/misuse of 
power, rights, privileges, duties as It relates to their public 
position. 

Public employees who are convicted of committing crimes 
Georgia related to their employment will forfeit any benefit after the Forfeiture Yes Yes 

date of conviction. 

Hawaii No policy. None 

Idaho No policy. None 

Pension benefits are forfeited for members who are convicted 
Illinois of a felony relating to their service as an employee. The Forfeiture Yes No 

member is entitled to a refund of their contributions. 

Pension benefits may be garnished upon conviction of a 

Indiana 
misdemeanor or felony relating to an offense which causes Forfeiture and Yes Yes 
their employer financial loss. Member forfeits any future Garnishment 
benefit. 
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Does 
Does This 

This 
Policy 

State Policy Law Policy 
Only Apply 
to 

Apply to 
Financial 

Police? 
Crimes? 

Iowa No policy. None 

Kansas No policy. None 

Members who are convicted of a felony that is related to their 
Kentucky public service shall forfeit all retirement benefits. Members are Forfeiture Yes No 

entitled to a refund of their contributions, plus interest. 

Pension benefits may be garnished if a public employee or 
Louisiana elected official is convicted of misconduct detrimental to their Garnishment Yes Yes 

position. 

Members who are convicted of a crime relating to their 
employment may have their pension benefits forfeited by 

Maine 
court order. In addition, any dollars in the members pension Forfeiture and 

Yes No 
account is available to pay for any court-ordered restitution for Garnishment 
economic loss to the State or local government due to the 
members crime. 

Maryland 
Public employees who are convicted of a felony arising out of 

Forfeiture Yes No 
the misuse of their position forfeit their retirement benefits. 

Members who are convicted of a crime related to their duties 

Massachusetts 
as a public employee forfeit their pension benefits. In certain Forfeiture and 

Yes No 
cases, that members contributions may be garnished to pay Garnishment 
restitution to the state or employer. 

A member who is convicted of certain felonies relating to their 

Michigan 
public service may have their rights to a pension benefit 

Forfeiture Yes Yes 
forfeited, along with the forfeiture of their contributions into 
the system. 

Minnesota No policy. None 

Mississippi No policy. None 

A member of any state or local public retirement system will 

Missouri 
forfeit their right to pension benefits if convicted of a felony in 

Forfeiture Yes No 
'direct relation' to the employee's duties. The member is 
entitled to a refund of their contributions, plus interest. 

Pension benefits may be partially or fully forfeited if a member 

Montana 
causes the death or disability to a member of any state-

None 
covered retirement plan. For the purposes of this study, MT 
will be listed as not having a policy. 

Nebraska No policy. None 

Nevada 
Public employees hired after 2015, and convicted of a felony, 

Forfeiture Yes Yes forfeit their rights to a retirement benefit. 

New 
No policy. None Hampshire 

Any state or local board-administered retirement system can 
cause the forfeiture of retirement benefits for members who 

New Jersey are convicted of misconduct. Members who are convicted of Forfeiture Yes No 
sexual offenses relating to their service face mandatory 
forfeiture. 

Elected and appointed officials are subject to garnishment up 
New Mexico to an amount of their entire salary and pension benefit if they Garnishment No Yes 

are convicted on felony corruption charges. 

New York 
For any felonious crime committed after 2017, an elected or 

Forfeiture No No 
appointed official may have their pension benefits forfeited. 

North Carolina 
Any elected official who is convicted on state or federal 

Forfeiture No Yes 
corruption charges shall forfeit their retirement benefits. 

North Dakota No policy. None 

A member of one of the state retirement plans will forfeit their 
Ohio retirement benefit is convicted of bribery, theft, or engaging in Forfeiture Yes No 

a pattern if corrupt activity. 

State and county employees who are convicted of a state or 

Oklahoma 
federal felony forfeit any future accrued retirement benefits 

Forfeiture Yes No 
and are subject to a return of their contributions or a reduced 
pension benefit. 

Oregon No policy. None 

Any public employee who commits theft, bribery, forgery, 
perjury, or is convicted of a felony relating to their position will 

Pennsylvania 
forfeit their right to a pension benefit. The employee will have Forfeiture and 

Yes No their contributions reimbursed. In addition, those reimbursed Garnishment 
contributions may be used to fines or to make restitution for 
the victims of any of those crimes. 
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State 

Rhode Island 

South Carolina 

South Da kola 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Washington 

West Virginia 

Wisconsin 

Wyoming 

Does 
This 

Policy Law Policy 
Apply to 
Police? 

Any retirement or OPEB benerit earned try a public employee 
will be reduced or forfeited if that employee is cornlaed to Forfeiture Yes 
any crime related to their position. 

No policy. None 

No policy. None 

Any employee hired after 1981 and covered under a state 
retirement plan will forfeit their pension benefit if convicted of Forfeiture Yes 
a felony in the state court of malfeasance. 

Elected officials in the public employee retirement system will 
forfeit their pension benefits if convicted of felonious Forfeiture No 
corruption or abuse of office. 

Public employees cornicted of a felony related to the 
performance of their position shall forfeit their retirement Forfeiture Yes 
benefit. 

Public officials will have their full or partial pension benefit 
Forfeiture No 

revoked if convicted of crimes related to their employment. 

No pension benefit may be paicl to a putJlic employee who was 
Forfeiture Yes 

terminatecl because of dishonesty or malfeasance. 

No policy. None 

No policy. None 

No policy. None 

No policy. None 

Stay in Touch with Our Pension Experts 
Reason Foundation's Pension Integrity Project has helped 

policymakers in states like Arizona, Colorado, Michigan, and 

Montana implement substantive pension reforms. Our monthly 

newsletter highlights the latest actuarial analysis and policy insights 

from ourteam. 

Email Address /Required/ 

I e.g.jane@example.com 

Subscribe 

RYAN FROST is a Managing Director of Reason 

Foundation's Pension Integrity Project. 
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Policy 
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No 
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No 
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