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 ARGUMENT |
"In a typical challenge t6 the constitutionality of a Kentut:.ky statute, the |
parties debate whether the statute as written violates the Kentucky Constitution.
This case is different. CBE’s constitutional arguments depend on mischaracter-
izix;g-Holusc Bill 9—on making the law something it’s not. According to CBE,
the public charter schools authorized by HB 9 can serve only the affluent, can
utﬂizc an admissions lottery to accomplish this goal, and can dq so without ac-
countability. But under HB s clear terms, éublic charter schools ar;e to target
those students who are most in need, can use an admissions lottéry only when
student demand exceeds available desks, and are accountable to a local body t_)r.

official, to parents,l and ultimately to the Kentucky General Assembly. The Court

-should correct CBE’s mischaracterizations and uphold HB 9.

I.. Public charter schools are common schools.

Si;Jcc the Kentucky Constitution was ratified, the General Assembly has -
had the responsibility to “provide for an efficient system of common schools
throughout the State.” Ky. Const. § 183. In passing HB 9 to provide for and fund
public charter-schools, the General Assembly acted on this constitution-al man-
date Although I—IB 9 seeks to improve on the status quo, tl:e current system of

common schools is succeeding in many ways. But given the overriding
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importance of public education, the General Assembly approptiately recognized
that there is always room for improvcment‘.
- For example, for the 20232024 school year, only 35 percent of students

at the high school level in]effersoﬁ County scored proficiént or distinguished in

reading, Kattina Nickell & Sam Draut, Kentueky test data shows iﬂgbmver};ent in some

areas, JCPS reading and math scores slightly decline, WDRB.com (Oct., 4, 2024),
https:/ /perma.cc/TZF8-EPQ4. These students’ math scores wete no better:
Only 26 percent scored proficient or distinguished in math. And almost half of
them (49 percent) scored at the lowest level for math Id An am.tcus btief sub-
mitted by a former high school teacher of the year inJCPS explains well how HB
9 endeavors to improve these outcomes. In his view, HB 9 “would ptovide ad-.
ditional educational alternatives that would enhance academic performance for
those students [in Jefferson County] struggling in the present system; particulatly
students of color and ﬁna’ncially challenged families.” Jones Amicus at 7. .
For this simple reason, CBE could not.be more wrtlmg (at 2) to label HB

9 an “assault” on the common-school system. No doubt, HB 9 seeks to improve

' upon our current sysfem of public education. But the General Assembly’s con-

tinuing efforts in this regard follow from Rase v. Connal for Better Education, Ine.,
J

790 S.W.2d 186 (Ky. 1989). To fail to act is what Rose prohibits. When it comes

to public education in Kentucky, the status quo should never be good enough.
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A. Public charter schools are open to all comers and endeavor to
serve those students most in need. *

CBE first argues (at 20) that public chatter schools “are not open to a1l |
students.” That assertion is untenable. “[A]ny child who is eligible for attendance
in a public school in Kentucky” can attend 2 public chatter school. See KRS

160.1590(18). No common school can accept an unlimited number of students.

After all, any given common school has only so many desks. And some of our

common schools in Kenmcky—pnmanly magnet schools—alrmdy utilize an ad-
missions lottery. COK Op. Br. at 16-19. .

FBE counters (at 20-21, 42) that ‘; hypothetical public charter school
might choose to admit only affluent students c->r discourage students with special
needs or English-language lc.:arncrs from attending. CBE bases this speculation
on the provision in HB 9 allowing a public charter school to select a “targeted
student populauon and the community the school hopes to serve.” KRS
160.1593(3)(a). But CBE’s assertion requires ignoting other parts of HB 9. It.ls
a cardinal rule of statutory intetpretation that a statute “must be read as a whole.”
Richardson v. Louisville/ Jefferson Cnty. Metra Gov’t, 260.’S.W.3d_ 777, 779 (Ky. 2008). .
lé’r'oviding a supetior education to those I entucky students who are mostin need -
is ertten into the bNA of public charter schools. KRS 160.1591(1)(c), (2)(©),
2@, O)(e); KBRS 160.1593(3)(b), (3)(9)2, (3(¥); KRS 160.1594(2), (7)(c). CBE

cannot plausibly argue thit one part of HB 9 allows one thing while multiple
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. (
other parts of the same law foreclose such action. Read a5 a whole, HB 9 is about

helping those stuc'lcnts who are most in need. CBE is therefore correct to
acknowledge (at 4) t-ilat “[tjhe stated purpose of the charter schools funded under
HB 9 is to reduce socioeconomic, rac.la], and ethnic achievement 'gap-s.’ ’

In effect, CBE is arguing that public charter schools are not common
schools because a hypothetical public charter school might try to violate the stat-
ute’s clear terms. Speculation about unlawful activity is not-a reason to declare
HB 9 unconstitutional. If CBE’s speculation ever comes to pass, which is doubt-
fal given HB 9s unambiguous Izmgﬁage, there are -scverai ways to ensure HB 9
is followed. Aside from the enforcement mechanisms built into'HB 9 (discussed
below), the Attorney Gencral can bting an action to ensure that HB 9 is followed
to the lettet, See Commonwealth ex rel. Beshear 1. Cammaﬂwéalt}b Of of the Governor ex
rel. Bevin, 498 8.W.3d 355, 362 (Ky. 2016) (“[TThe Attomey General has not only
the powe:- to bring -'suit when he.believes the public’s legal or constitutional in-
tetests ate under threat, but appears to have even the duty to do so.”).

| Like the circuit court, CBE makes much (at 20) of the fact that public
charter schools can uﬁli?c an admissions lottery. But they can do so only if the
number of students seekmg toattend a pﬁb]ic chaxtér_s'chobl exceeds the school’s
capacity. KRS 160.1592(3) (q). That is to say, an admissions lottery is an option
only if an abundance of patents want their childten to attend a.pub]ic charter '

school. Such a surplus is not evidence of unconstitutionality. It shows that HB'9
' 4
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in fact helps “provide for an efficient system of common schools” under Section
183.

CBE notes (at 20) that HB 9 allows an admissions lottery to accouat for
the “targeted student population and service community.” KRS 160.1592(3)(g).

But CBE just needs to read further in the statute. The very same provision con-

_ tains a failsafe that the admissions lottery must be done “without regard to eth-

nicity, national origin, religion, sex, income level, disabling condition, proficiency
in the English language, or academic or athletic abi]i;:y.” Id. And if that weren’t
enough, HB 9’s nondisctimination provision reiterates the same point. Id. at (15)
(“A public charter school shall not discriminate against any studeﬁt, employee,
or any other person on the ba‘sis of ctbnicity, religion, national o;:igin, sex, disa-
bility, spenl.ial needs, athletic ability, academic ability, or any othe:; ground that
v;rould be unlawful if done by a public school”). So CBE’s suggestion th;1t a
public charter school might use an admissions lottery as a backdoor way to setve
the well-to-do is at odds with HB 9.

CBE does.not disi:u;e that some common schools in Kentucky—ptimar-
ly magﬁct schools—already use an admissit;ns lottety to determine who may
attend. COK Op. Bt. at 1718, 30-31. Instead, CBE responds (at 37) that fora
student who is denied admission to a magﬁet school, “the common school dis-
trict remains responsible for educating that child.” Of c'ourse, the same is tmue

for-a student who cannot attend a public charter school because of too many
5
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students wishing to attend.- All in all, CBE cannot distingnish publicl charter
schools fr(.)m common schools like duPont Manual High School in Louisville
and the School for the Creative and Performing Arts (or SCAPA) in .]‘Le:dngton.

B. The Constitution does not require control by local school boards.

CBE asserts (at 25—29.) that every common school must be controlled by
a locally elcéte-d school board. But CBE does not point to any language in the
Constitntion that requires control by local school boards. This inability to root
its argument in the Constitution’s text matters, given that the educational provi-
sons in the Constitution (Sections 183 tiubugh 189) ate very specific. Yet those
prolx;isions do not even mention local school boatds. That's why this Court recoé— -
nized that “the Constitution does not provide for the creation of loc:;gl boards of
education.” Yaners . Dafa'.r, 65 8.W.3d 510, 526 {Ky. 2001). And it’s why this
Court’s predf;cesso'r held that “school districts are creatures of the legislature,
and the legislature has th.e power under sr?cﬁon 183 of the Constitution, to alter

them or even do away with them entirely.” Bd of Edue. of Fayette Cuty. v. Bd. of

Edue. of Lescington Indep. Sch. Dist., 250 SW.2d 1017, 1019 (Ky. 1952). If the Con-

stitution does not provide for local school boards, it cannot requite that evety
common school be overseen by such a board.

With the constitutional text and caselaw so cleatly against it, CBE rctrca;s
to caselaw discussing the old trustee system for overseeing common schools, It

primarily cites Sherrard v. Jefferson Connty Board of. Fducation for the proposition that
.. * 6
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a common school was ‘;taught in a district laid out by authotity of the school
laws, under the control of trustees elected under those laws, by a teacher qualified
according to law to teach.” 171 SW.2d 963, 966 (Ky. 1942) (quoting Politt v.
Lewis, 108 S.W.2d 671, 673 (Ky. 1937)). But this sentence does not require local
control as a constitutional matter. In fact, the sentence describes the “céntrol of
trustees.” Yet trustees haven’t been used in Kentucky for some time, LaFontaine
Op. Br. ;Lt 20-21. So if the “control” discussed in Sherrardis constitutionally man-
da-tcd, Kentucky’s school laws have long been unconstitutional.

Sherrard and the cases on which it telies are best understood as discussing

the statute that previously defined 2 common school. Indeed, that’s how Sherrard

described the sentence on which CBE places so much weight. 171 8, W.2d at 966
(“If we look to the legislation on this subject p:i;)r to the adoption of the present
cox'lstitution .+ .. (quoting Pollitz, 108 S.W.2d at 673)). Moreovet, local control ,
of common schools was not‘a contested issue in Sherrard ot Pollits. COK Op. Br.
at 23-24. Sherrard and Pollitt also relied heavily on Collins v. Henderson, 74 Ky. 74
(Ky. 1874). But Collins arose under Kentucky’s prior ;:onstittlltion, and later
caselaw confined the decision to its facts. Dodge ». _}gfer:raﬂ Cnty. Bd. of Edue., 181
S.W.2d 406, 408 (Ky. 1944) (“Th[e Collins opinion, as yeats weat by, has b-ccn
considerably liberalized though it may be conceded that the principles an-
nounced and applied to the facts of the case are sound.”), (“It too[k] some time

to pass from the custom, or duty placed on trustees . . ..”).

7
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Even though Iocal control by a school board is not constitutionally man-
dated, HB 9 requi.res substantial local involvement and oversight, Outside of a
coﬁsoli_datcd local govex:‘nlment ot I‘J.ltban county government (at preécnt, every-
where except Jefferson and Fayette counties), an “authorizer” of a public charter
school is 2 JIocal school board of collection of such boards. KRS 160.1590(15)(a),
(b). And in Jefferson County and Fayette County, the authorize;: is the mayor or
chief executive officer, respectively. Id. at (15)(c), (d). So HB 9 always requires
meaningful local involvement. CBE downplays this local collaboration by point-

,

ing out (at 7) that for some school districts (those with 2n enrollment of 7,500
or fewer students) a charter application “shall include a memorandum of vinder-
standing with the district of location endotsing the application.” KRS
160.1593(3)(f)3. But all this provision shows is that in smaller school districts HB
9 requires additional local buy-in.!

Public chatter schools are not authorities unto themselves. HB 9 builds in

real oversight. All public chatter schools must comply with a charter contract,

! CBE uses this local-support provision to argue (at 42) that HB 9 violates the
substantial-uniformity aspect of Rose by offering larger school districts a benefit
that smaller school districts lack. But this argument gives away CBE’s case, for it
acknowledges that public charter schools are in fact desirable to Kentucky par-
ents. That aside, the Commonwealth has already explained why HB 9 does not

" create substantial-uniformity problems. COK Op. Br. at 28-33.

8
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and the local authorizer must oversee compliance with it.2 KRS 160.1594(1)(g).
A chatter contract exhanstively describes the duties of a public chatter school.
KRS 160.1596(1){(c)~(e). The local authorizer can decline to renew the charter

contract or even “take immediate action to revoke” it in specified circumstances.

KRS 160.1598(6), (7); KRS 160.1594(1)(h). Parents and students also hold public

charter schools accountable. If a given public charter school is not cutting it,

patents will not send their children to the school. And pareats are empowered
to keep tabs on what’s happening at public charter schools. At least two parents
must serve on 2 public charter school’s board of directors. KRS 160.1592(7)(b).
All directors are subject to removal under state law. Id. at (4). And public charter
schools ate subject to the Open Records Act and the Open Meetings Act. Id at
BO®.

CBE’s assertion (at 27) that there is no mechanism to enforce the charter
confract during its term is simply incorrect. HB 9 provides that the authotizer
and the public charter school “shall” establish a process for the authotizer “to
provide engoing oversight, including a process to conduct annual site visits.” KRS
160.1596(1)(c)6 (emaphasis added). The school and the authorizer also ‘must es-

tablish “[tlhe process and criteria the authotizer will use to annwally moniter and

2 CBE notes (at 12) that an-anthotizer receives a specified amount of funds “as
an authorizer fee.” KRS 160.1596(10)(a). This provision drives home that the
authorizer has 2 time-consuming oversight role to play.

9
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evaluate the overall academic, operating, and fiscal conditions of the pt;blic char-
ter school, including the process the authorizer will use to oversee the correction
of any deficiencies found in the annual review.” Id- (1)(c)8 (emphasis added);
accord KRS 160.1592(3)(0). Indeed, a local anthorizer is not doing its job if it fails

to “[m]onitor the performance and compliance of public chatter schools accord-

ing to the terms of the charter contract.” KRS 160.1594(1)(g). Under HB 9, every

charter contract must detail “[tjhe specific commitments of the pufalic charter
school aut:noﬁzqr relating to its obligations to ovetsee, monitor the progress of,
and supetvise the public charter schools.” KRS 160.1596(1)(c)7.

- Despite all the oversight mechanisms in HB.9, CBE speculates that public
funds might be rmsus ed by public chatter schools, As evidence, it collects (at 27
n.18) news stories of bad actors at public chatter schools not following the ;a.p-
plicable state law. Make no mistake, HB 9 is meaat to be éollowed—thc same 2s
'any other Kentucky statute, The teal metric of the success of public chatter,
schools, however, is not news coverage about what CBE appropriately calls (af_:
27 “fraud.sters and other bad actors.” The best indicator is that nearly every
other state in the country has chosen to allow public charter schools, COK é)p.
Br. at 1. As the amicus who is a former _]CPS'h.igh school teacher of the year
reports, the -“academ‘ic benefits” of public charter schools “in urban areas, and
for underrepresented populations in particular, has been demonstrated repeat-

edly in'the states that have adopted public charter schools.” Jones Amicus at 6.
10
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C. _Pgb]ic ;:haner schools are part of their local scl_mol districts.

CBE takes iséuc (at 38) Wltkf the General Assembly integrating public char-
ter schools into the existing system of school districts by statute, But doing so is
the Gcneral As;scmbly’s prerogzluivc. “The common schogl system of this sta.tel
is defined by statute . . . . Agriz. @’Meﬂb. Coll. v. Hager, 87 SW. 1125, 1126 (K.
1905) Given that the Constitution requires the General Assembly to provié'le
for an efficient system of common schoo\ls " Ky. Const. § 183, it follows.that the
legislature can alter the common—school system as it deems appropriate as long
as it remains faithful to Rose. Indeed, as n;Jted above, this Coutt’s predc'zcessor
held that “school distrcts ate creatates of the legislature, and the legislature has
'thc power under section 183 of the Coastitution, to alter them or even do away
with them entirely.” Bd. of Edu. of Fayette Cnty., 250 S.W.2d at 1019; accord COK
Op. Br.at7 (c-ollecﬁné other caselaw for this point). Thus, the General Assembly
necessarily has the authority to alter school districts by statute to includf: public
charter schools. ‘ ' _

"To be clear, iaubﬁc charter schools are common schools for reasons bt‘;-
yond the General Assembly simply saying so in statute. The Kentucky Board of
E‘,ducation is°quite wrong to characterize (at 3) the Commonwealth’s position as
“whatever the General Assembly says is 2 common schoolf] must therefore be a
common school.” The General Assembly took grczit care in integrating public

charter schools into the existing system. Across metric after metric, public

11
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charter schools are just like other common schools. They are open to all students.
See KRS 160.1590(18). They are taught by certified teachers. KRS 160.1592(3)(d);
KRS 160.1590(16). They must follow Kentucky’s compulsory—attendaﬁce laws
and are subject to the same instructional-time requirements. KRS 160.1592@)(c),
(3) (). They must meet the same “student performance standards” as other
common schools, I7. at (3)(f). And students must take the same assessment tests.

Id. at (3)(g). In short, the General Assembly did not simply assert that public

" charter schools are common schodls and move on. It went to great lengths to

build them into the existing system of common schools.
CBE is quick to point out (at 3) that public charter schools ate exempt
from state law in some respects. That is true. KRS 160.1592(1). But that is by

design. HB 9 gives public charter schools the flexibility to design learning expe-

" riences that target those students who ate most in need. The Kentucky.Consti-

tution is not a straightjacket that requites a system of copycat schools across the

state. It requires “an efficient system of common schools tbxoug}iout the State.””

+Ky. Const. § 183. An “efficient system” not only allows for, but seeds, different

approaches to lea.rning to meet students where they are. The diversity of our
students demands an equally diverse system of public education—as Kentucky’s
existing system of magnet schools and districts of innovation shows. COK Op.

Br. at 28-33.

12
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II. The proposed constitutional amendment is not evidence that HB 9
is unconstitutional. -

" Atthe end ofits brief, CBE atgues (at 53-54) that the proposled constitu-
tional amendment that Kentucky voters will vote on in the 2024 elections is ev-
idence of the “General Assembly’s perception that HB 9 cannot survive a test of
its constitutionality without the pas.;sagc of Amendment 2”* CBE’s implication
that the General Assembly acted in bad faith by passing HB 9 overlooks first
principles about how the legislative branch operates. The legislators who passed
HB 9 all swote an oath to “support” Kentucky’s Constitution. Ky. Const. § 228.
To accept CBE’s suggestion is to.conclude that those legislators violated their

oath of office by passing a law that they knew is unconstitutional. This Court,

" however, must presume that HB 9 is constitutional. Cameron v. EMW Women's

Sargical Ctr,, P.5.C., 664 S.W.éd 633, 661 (Ky. 2023). And it must presume that
t].:le General Assembly acted in good faith by. passing HB 9. Sez Taylor v. Beckham,
56 8.W. 177, 181 (Ky. 1900).

Even setting those presumptions aside, CBE’s timmg doesn’t add up. The
General Assembly first authorized public charter schools in 2017—a full seven
years before it placed th.e constitutional amendmert on the ba]iot. 2017 Ky. Acts

ch. 102, And it passed HB 9 two legislative sessions before submitting thé

? The Commonwealth notes that it is filing this btief the day before election day,
so the outcome of this vote is not yet known.

13
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constitutional amendment to the peoﬁ)le. 2022 Ky. Acts ch. 213. Given these
gaps, the better view is that the constitutional referendum responds to this
Court’s late 2022 decision in Commonwealth ex rel, Cameron v. Johnson, 658 S.W.3d

25 (Ky. 2022). In fact, that decision invited the General Assembly to allow the

. people to vote to constitutionally authorize the law at issue. I at 39 (*[I]f the .

legislature thinks the people of Kentucky want this change, [if} should place the

matter on the ballot,” (citation omitted)). The law invalidated in Jabnson is alto-

gether unlike HB 9. No one in Jobnson disputed that the law alloéved money to

go to noncommon schools. See 74, at 37, 40. If anything, Johnsen supports the
consﬁmﬁonz;ﬁty of HB 9 by defining common schools in 2 way that encompasses -
public chatter schools. I at 36 n.10 (“The term has always been understood to
encompass” “an elementary or secondary school of the state supported in whole
ot in patt by public taxation.” (citation omitted)).

At bc')ttom,.whethe.t Kentucky voters approve of disapprove the proposed
constitutional amendment does not change the ultimate result here. With or
without the proposed amendment being ad.ded to the Constitution, HB 9 is per-

fectly constitutional. If the proposed amendment succeeds, the patties can de-

* - bate the effect of the new Janguage, as CBE notes (at 54). If the proposed amend-

ment fails, this Court’s task does not change at all. The effect of a failed consti-

tutional amendment would be that no new language is added to the Constitution.

- So the Court’s task would be the same: to interpret the existing language in the
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Constitution to decide whether HB 9 accords with it. Sez Bone Shirt v. Hazeltine,
700 N.W.2d 746, 753 n.5 (8.D. 2005) (“Under our system of government, lawi:;
not made by defeating bills or proposed constitutional amendments.” (citation
omitted)).
CONCLUSION .

The- Court should reverse and uphold Kentucky’s public-charte.r-scho;)l
law. | |
Respectfully submitted,
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