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STATEMENT OF THE CASE 

Nature of 
the Case: 

This is a declaratory judgment action concerning the 
constitutionality and validity of economic development 

the Corsicana Industrial 
.  (Supp.CR.18-21 [App.3]; 

see 2.CR.325-27, 339-48 [App.6]; 2.CR.350-67 [App.9])   
  
Trial Court: 
 
 
Trial Court 
Proceedings: 

The Honorable James Lagomarsino 
13th Judicial District Court of Navarro County, Texas 
 
In February 2016, the City and County filed a declaratory judgment 
action against the Foundation and Gander Mountain Company 

-10)  Specifically, the City and 
County sought to invalidate their own 2004 economic development 
agreements granting sales tax incentives to the Foundation to 
facilitate the development of a retail center on a 132-acre business 
park in Corsicana and construct a Gander Mountain store.  (Id.)   
 
Gander Mountain and the Foundation, in turn, filed counterclaims 
against the City and County, as well as cross-claims against each 
other.  (1.CR.42-54; 2.CR.216-34)  JPMorgan Chase Bank, N.A. 

loan, 
intervened in the lawsuit as a third-party beneficiary of the 
agreements.  (2.CR.235-49)  Shortly thereafter, the City and 
County amended their petition to also assert their declaratory 
judgment claim against Chase.  (2.CR.256-64)     
 
The City and County moved for partial summary judgment, 
arguing that the very agreements they proposed and abided by for 
eleven years were unconstitutional.  (2.CR.297-319) 
 

 
Disposition: 
 
 
 

partial 
summary judgment.  (5.CR.993 [App.4])  The court subsequently 
severed the causes of action asserted by the City and County 
against Gander Mountain, the Foundation, and Chase into a 
separate action (5.CR.1010-11; see 5.CR.994-97) and  rendered final 
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declaratory judgment in favor of the City and County 
(Supp.CR.18-21 [App.3]). 
 
In particular, the court declared that (1) the 2015 closing of the 

failed to place sufficient controls on the transaction  to ensure 
that the public purpose of the grant was carried out.  (Supp.CR.19)  
Based on those declarations, the court further declared that the 

 and thereby excused the City and County from having 
to fulfill their contractual obligations under those agreements.  
(Supp.CR.19-20)  
 

Parties in 
the Court 
of Appeals: 
 
Court of 
Appeals: 
 
 
 
 
Court of 

 
Disposition: 

Chase, individually and as assignee of the Foundation (Appellant) 
the City and County (Appellees) 

 
 

Tenth Court of Appeals in Waco, Texas.  Opinion authored by 
Justice Smith and joined by Justice Johnson with a dissent by Chief 
Justice Gray.  Corsicana Industrial Foundation, Inc. v. City of 
Corsicana, No. 10-17-00316-CV, ___ S.W.3d ___, 2024 WL 
118969 (Tex. App. Waco Jan. 11, 2024, pet. filed) [App.1].§ 
 
In a split opinion, the court of appeals held the economic 

binding on th
affirmed and final declaratory 
judgment in favor of the City and County.  (Id.)  Chief Justice Gray 
dissented.  (Id. at *11-12 (dissent)) 
 
No motions for rehearing or for en banc reconsideration are 
pending or were filed in the court of appeals. 

                                                
§ 

numbers in the Westlaw opinion attached as tab 1 of the Appendix.  
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STATEMENT OF JURISDICTION 

The Court has jurisdiction under section 22.001(a) of the Texas Government 

Code because this case presents questions of law important to the jurisprudence of 

the state.  See TEX. GOV T CODE § 22.001(a).   

This appeal arises from a declaratory judgment action (resolved by summary 

judgment) regarding the constitutionality and validity of economic development 

agreements.  To stimulate and promote local business activity and economic growth 

under those agreements, local governments typically promise financial incentives to 

induce private businesses to move into or invest in an area.  Economic development 

agreements (like the ones here) serve a public purpose and are expressly authorized 

by the Texas Constitution and chapters 380 and 381 of the Local Government Code.  

Approximately 4,500 chapter 380/381 agreements are currently in effect in Texas.1   

The opinion of the court below threatens the continuing validity of all existing 

business-friendly state.2  A s below 

                                                
1 See Tex. Comptroller of Public Accounts, Local Development Agreement Search Results; 

Chapter 380-381 Agreements, https://comptroller.texas.gov/economy/development/search-
tools/sb1340/results.php?govt_type=&govt_name=&agmt_type=&entity_nm= (last visited Mar. 
21, 2024). 

2 See, e.g., Office of the Texas Governor, Texas Wins 2023 State Of The Year (Jan. 5, 2024), 
https://gov.texas.gov/news/post/texas-wins-2023-state-of-the-year (Texas recognized for its 
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declared that the agreements at issue are unconstitutional and that the public 

p -acre retail 

shopping center development closed more than eleven years after construction.   

The appeal raises significant questions of law regarding the constitutionality 

of economic development agreements.  It also presents important issues about 

(1) the ability of governmental bodies to unilaterally rewrite their own agreements 

years after the fact to avoid their contractual payment obligations, 

and (2) the consequences of allowing governmental bodies to do so.  See  City of 

League City v. Jimmy Changas, Inc., 670 S.W.3d 494, 514 n.11 (Tex. 2023) all local 

governments will have to pay more for a contract if some 

(Young, J., concurring) (emphasis in original).   

imperils 

economic development agreements across the state, further review is both necessary 

and warranted.    

                                                
-friendly environment, including legislation and incentives, . . . and the breadth of 

companies selec  
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ISSUES PRESENTED 

article III, section 

52-a, of the Texas Constitution authorizes the legislature to provide for the creation 

To implement section 52-a, sections 

380.001(a) and 381.004(b) of the Local Government Code empower cities and 

counties to encourage economic development through grants of public money.   

In the face of these constitutional and statutory provisions, the declaratory 

judgment rendered and affirmed by the courts below that the economic development 

s: 

1.  Did the courts below err in declaring the economic development 

  

a. Are local governments authorized to grant public money to 
businesses for the public purpose of economic development 
under article III, section 52-a, of the Texas Constitution and 
chapters 380 and 381 of the Local Government Code?  

 
b.  Did the courts err in subjecting a section 52-a economic 

development grant to the prohibition against grants of public 
money in article III, section 52(a), of the Texas Constitution and 
the three-part test this Court adopted in Texas Municipal League 
Intergovernmental Risk Pool v. Texas Workers  Compensation 
Commission, 74 S.W.3d 377 (Tex. 2002) TML , 
for determining whether a statute accomplishes a public purpose 
consistent with section 52(a)?  
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c. Even if TML applies, did the courts below undermine 
freedom-of-contract principles by allowing the City and County 
to unilaterally rewrite 
and redefine the public purpose of the economic development 
grant in order to justify the erroneous conclusion that the 
agreements are unconstitutional because (i) the public purpose 
of the grant ,  the 
agreements lack sufficient controls to ensure the public purpose 
is carried out?   
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INTRODUCTION 

Texas touts itself as a business-friendly state.  Over the years, the Texas 

Legislature has engaged in targeted efforts to grow and diversify the Texas economy.  

In 1987, the legislature passed and Texans approved a constitutional amendment 

in article III, section 52-a.  Section 52-a authorizes grants of public money for 

economic development purposes: 

Notwithstanding any other provision of this constitution, the 
legislature may provide for the creation of programs and the making of 
loans and grants of public money . . . for the public purposes of 
development and diversification of the economy of the state. 

Like other local governments across the state, the City and County availed 

themselves of the opportunities afforded under section 52-a to grow their local 

economy.  In 2004, the City and County offered sales tax incentives to and entered 

into section 52-a economic development agreements with a property owner the 

Foundation to facilitate the development of a retail center on a 132-acre business 

park in Corsicana.  The incentives were expressly limited to the construction of real 

property and granted so the Foundation could pay a $10 million loan used to build a 

Gander Mountain store.  The City and County agreed the grant was for a public 

purpose in 2004.   (Op. at *11 

(dissent))   
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But when the Gander Mountain store closed eleven years later, the City and 

County ceased making sales tax payments to the Foundation.  And they persuaded 

the courts below to declare that the closure of that single store extinguished the 

 

To justify this unprecedented result, the court of appeals erroneously relied 

on (1) article III, section 52(a) a constitutional provision that generally prohibits 

grants of public money instead of section 52-a, and (2) the three-part test this 

Court adopted in TML to determine whether a statute accomplishes a public purpose 

consistent with section 52(a).  B

public purpose 

the court then compounded its error by concluding that the grant failed to satisfy 

TML.   

The 

contractual payment obligations has serious consequences for the future viability of 

economic development agreements.  In Jimmy Changas, this Court recently rejected 

obligations under an economic development agreement.  670 S.W.3d at 506-07.  If 

the opinion below is allowed to stand and local governments are permitted to void 

their agreements years later, it will carve out an alternate avenue for governmental 
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units to shirk their contractual obligations and render those obligations illusory.  It 

will deter businesses from entering into economic development agreements and 

lenders from funding those development projects.  And, as the dissent below aptly 

mic development 

agreements.  (Op. at *12 (dissent))   

Review is warranted to validate section 52-a and reassure businesses that, 

Texas

Jimmy Changas,  670 S.W.3d at 516  (Young, 

J., concurring). 

STATEMENT OF FACTS 

The court of appeals correctly states the nature of the case.  But it omits 

critical facts.     

Chapters 380 and 381 of the Local Government Code authorize municipalities 

and counties to offer incentives and grant public funds to promote economic 

development.  (App.12, 13)  In 2003, the Corsicana Chamber of Commerce 

contacted Gander Mountain and proposed an incentive package including a $12 

million bank loan to build a store in Corsicana with a sales tax commitment to retire 

the debt.  (5.CR.878-79, 884-85)   
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A. The City and County enter into economic development 
agreements.   

approved a Retail Center 

in February 2004 with the Foundation 

(2.CR.325-27 [App.6]; 5.CR.910 [App.5]) the non-profit owner of the property 

where the Gander Mountain store was to be constructed (1.CR.3; 4.CR.792).  The 

City  t of a retail 

Id.)  Those 

objectives included the development of the retail center, the creation of jobs, and the 

generation of property and sales tax revenues from the retail center and other 

businesses.  (2.CR.427-28)        

In the RCDA, the City granted the Foundation 1.5% of the sales tax generated 

by Gander Mountain and Home Depot and 0.75% of the sales tax from the remaining 

stores in the business park.  (2.CR.325)  The City agreed its payment obligation 

shall be absolute and unconditional it shall make such payment without 

abatement, diminution or deduction regardless of any cause or circumstances whatsoever

(Id., emphasis added)   
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The Foundation, in turn, agreed to use the grant solely to repay the debt from 

the development project.  (2.CR.325-26)  The parties further agreed the incentives 

2.CR.326)   

nowhere conditioned on the Gander Mountain store remaining open.  (See 2.CR.325-

27)  An early draft stated the RCDA 

 

 

(2.CR.330 [App.7])  But the parties never signed that draft.  (2.CR.328-30)  Rather, 

after negotiations, the parties agreed the RCDA wou

 

 

(2.CR.327)   

The next month, the County adopted a similar resolution under chapter 381 

and executed a virtually identical RCDA with the Foundation.  (2.CR.338 [App.5]; 

2.CR.339-48 [App.6])     

  The City and County also approved an Interlocal Agreement in May 2004.  

(2.CR.350-67 [App.9]; 5.CR.924-25 [App.8])  The Interlocal Agreement 

construction (and 



22 
 

permanent) loan secured by the sales tax pledge and states that the lender is a 

-party beneficiary.   (2.CR.351-56)3  It also provides that: 

 The sales tax grant was 
and County from the Comptroller and required to be 
and exc  

 Any generated sales taxes shall be deposited and applied to payment of the 
 

 The sales tax grant would continue atter to occur of (a) the 
expiration or earlier termination of the Lease, or (b) the full and final 

 

(2.CR.353, 356) 

The Interlocal Agreement also references the simultaneously executed lease 

between the Foundation and Gander Mountain.  (2.CR.350-56)  Consistent with the 

RCDAs, the lease nowhere requires Gander Mountain to remain open.  (See 

2.CR.369-416)  Rather, it unequivocally provides the opposite: 

 

(2.CR.383) 

                                                
3 Chase refinanced the construction loan and became the lender for 

million permanent loan.  (4.CR.652-722; 5.CR.880) 
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B. Gander Mountain operates its Corsicana store for over eleven 
years.   

After construction, the Gander Mountain store opened in August 2004 and 

operated for over eleven years.  (5.CR.880-81, 980)  The City and County received 

permanent infrastructure, jobs, and economic benefits from the shopping center.  

(5.CR.881)  During that period, the City and County remitted approximately 

$150,000 per quarter to the Foundation to pay the loan from the sales taxes 

generated by the shopping center.  (2.CR.429)     

C. The City and County stop making sales tax payments to the 
Foundation and attempt to retroactively rewrite their agreements.    

In October 2015, Gander Mountain closed its Corsicana store.  (4.CR.793)  

The shopping center, however, continued to operate.  (4.CR.793, 833-835)  And the 

City and County continued to receive sales taxes, property taxes, and other benefits 

from the remaining businesses, as well as property taxes from the Gander Mountain 

store.  (Id.; 5.CR.881-82) 

Nevertheless, in January 2016, the City and County unilaterally ceased 

making payments owed to the Foundation from the sales taxes still being generated.  

(See 2.CR.429, 437; 4.CR.793; 5.CR.881)4  To effectuate their decision, the City and 

                                                
4 Without those payments, the Foundation defaulted on its loan to Chase.  (4.CR.794-95; 

5.CR.881, 981-84)  As of February 2017, the loan balance was $6,648,380.26.  (5.CR.981)  
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County passed new resolutions in a transparent attempt to retroactively rewrite the 

terms of their 2004 agreements with the Foundation.  (2.CR.418-20, 422-25 

[App.10])  Specifically, the City and County proclaimed 

closure extinguished any constitutionally permissible public purposes for which 

[they] can dedicate [their] funds.  

D. The City and County file suit, and the trial court declares the 
economic development agreements unconstitutional.     

Immediately after adopting those resolutions, the City and County sued the 

Foundation and Gander Mountain, seeking a declaratory judgment to invalidate 

their own agreements.  (1.CR.3- -

of the agreements.  (2.CR.235-49; see 2.CR.355-56)    

The City and County moved for summary judgment, arguing that the sales tax 

grant in the RCDAs and Interlocal Agreement was 

unconstitutional and void.  (2.CR.297-319)  The trial court granted the motion 

(5.CR.993 [App.4]) and subsequently signed a Final Judgment, declaring that: 

 the closing of the Gander Mountain store (a decade later) 
the public purposes which authorized the grant of public money to repay 

loan to build the Gander Mountain store; and 

 the Agreements failed to place sufficient controls on the transaction  to 
ensure the public purposes for the grant was carried out. 

(Supp.CR.18-21 [App.3])  Based on these reasons, the court further declared that the 

Agreements are unconstitutional, void and illegal Supp.CR.19)  
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E. The court of appeals affirms. 

Chase, the Foundation, and Gander Mountain appealed.  (Supp.CR.22-27)  

The appeal was stayed until 2022 as a result of 2017 bankruptcy.  

(Op. at *3)  During that bankruptcy, the Foundation assigned its rights in this lawsuit 

to Chase.  (Id.)   

After reinstating the appeal, the court of appeals affirmed the judgment in a 

split opinion.  (Id. at *11)  

, the court held the 

Id. at *8-11)  Chief 

Justice Gray dissented.  (Id. at *11-12)      

SUMMARY OF THE ARGUMENT 

The Texas Constitution and Local Government Code explicitly authorize the 

creation of the economic development programs utilized by the City and County to 

facilitate the development and construction of a retail center.  Yet, the court of 

appeals affirmed a summary judgment that the economic development agreements 

here are  warrant further review and 

reversal. 

To begin with, the court of appeals ignored the plain text of section 52-a.  And 

by conflating section 52-a with section 52(a), it became the first court to apply the 

TML three-part test to a grant under section 52-a. 
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The court of appeals further erred in applying TML.  Specifically, it laid waste 

disregarding the 

unambiguous contractual terms negotiated by the City and County, including their 

decision to tie the public purpose of the grant to the construction of a retail center; 

(2) instead concluding the grant was continued operation, 

(3) holding that closure of the Gander Mountain store a decade later extinguished  

the public purpose authorizing the grant.  This error also tainted the conclusion that 

the Agreements lacked controls sufficient to ensure the public purpose for the grant 

was carried out.    

For these reasons, as discussed below, further review is both necessary and 

warranted. 
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ARGUMENT  

I. The courts below erred in declaring the economic development 
agreements unconstitutional.   

Supp.CR.18-21)  But tellingly, they never identify the constitutional provision that 

supposedly was violated.  (See id.)  No such provision exists.     

A. The Texas Constitution and Local Government Code specifically 
authorize economic development agreements.   

In invalidating the Agreements, the court of appeals paid mere lip service to 

article III, section 52-a, of the Texas Constitution.  That section unambiguously 

provides: 

Notwithstanding any other provision of this constitution, the legislature 
may provide for the creation of programs and the making of loans and 
grants of public money . . . for the public purposes of development and 
diversification of the economy of the state. 

TEX. CONST. art. III, § 52-a [App.11] (emphasis added).   That is precisely what the 

legislature did by enacting TEX. LOCAL GOV T CODE §§ 380.001(a) and 381.004(b) 

and authorizing local governments to promote economic development through 

grants of public money.  (See App.12, 13)      

Because the City and County properly pledged sales tax funds for economic 

development purposes under sections 52-a, 380.001, and 381.004, the Agreements 

are constitutional.  The courts below erred in concluding otherwise. 
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B. Neither section 52(a) nor TML governs section 52-a grants.   

Instead of focusing on section 52-a, the court of appeals conflated section 52-a 

See Op. at *4-5)  

The court then concluded that the three-part test this Court adopted in TML to 

determine if a statute accomplishes a public purpose consistent with article III, 

section 52(a), also applies to a grant under section 52-a.  (Op. at *5-6); see TML, 74 

S.W.3d at 384.  For at least three reasons, the court below got it wrong when it 

became the first appellate court to apply TML to a section 52-a grant. 

First, there are critical differences between sections 52(a) and 52-a.  Section 

any county [or] 

TEX. CONST. art. 

III, § 52(a).  But unlike section 52(a), which prohibits gratuitous payments of public 

moneys, section 52-a specifically authorizes the creation of programs that grant public 

money for economic development.  Compare id. with id. § 52-a.  The 1987 enactment 

of section 52-a thus -existing constitutional 

prohibitions on granting public money in section 52(a) (and other provisions) by 
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Ex parte City of Irving, 343 S.W.3d 850, 855 (Tex. App. Dallas 2011, pet. granted 

 

Second, on its face, section 52-a trumps section 52(a) by authorizing grants of 

TEX. CONST. art. III, § 52-a.  When interpreting the 

iteral text and give[s] effect 

Garofolo v. Ocwen Loan Servicing, L.L.C., 497 S.W.3d 3d 474, 

477 (Tex. 2016).  And as the Court has recognized, 

like the one in section 52-a controls over other provisions.  See In re Lee, 411 S.W.3d 

445, 454 (Tex. 2013); Molinet v. Kimbrell, 356 S.W.3d 407, 413-14 (Tex. 2011). 

Third, applying TML to a section 52-a grant makes no sense.  To ensure 

compliance with section 52(a), TML  first prong requires the legislature to ensure 

that .   TML, 

74 S.W.3d at 384.  Section 52-a and sections 380.001 and 381.004 of the Local 

Government Code, however, already resolve that question in the affirmative by 

establishing that economic development is a legitimate public purpose.        
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It is thus not surprising that, until the opinion below, no appellate court had 

ever applied TML to a section 52-a grant.5  Further review is necessary to decide this 

issue of first impression.       

C. Even if TML applies, it was easily satisfied. 

Even assuming TML applies, the grant here easily satisfied that three-part 

test.  Review is also needed to prevent local governments from reneging on, 

rewriting, and nullifying their own agreements years after the fact.  

1. The predominant purpose of the Agreements was to 
accomplish a public purpose. 

The Agreements unquestionably satisfy TML because their 

predominant purpose was to accomplish a public purpose.  See TML, 74 S.W.3d at 

383.   

As the court of appeals recognized, 

-a.  (Op. at *6)  Here, the Agreements and 

resolutions invoke chapters 380 and 381 and expressly state that the City and County 

entered into the Agreements .   (2.CR.325, 338, 

350-52; 5.CR.910)  Moreover, t

                                                
5 In holding that TML applies to section 52-a grants, the court below relied solely on two 

Attorney General opinions.  (See Op. at *6)  Those opinions are wholly conclusory and, in any 
event, Holmes v. Morales, 924 S.W.2d 920, 924 (Tex. 1996).   
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Under Texas law, 

funds are expended are clearly not public purposes, it would not be justified in 

Davis v. 

City of Taylor, 67 S.W.2d 1033, 1034 (Tex. 1934).  The courts below turned this 

principle on its head.  This Court should defer to initial 

determination not their after-the-fact effort to  their own existing 

contracts.  See City of Galveston v. Trimble, 241 S.W.2d 458, 460 (Tex. App.

     

Because the grant was made for a statutorily-authorized economic 

development program, it serves a public purpose and satisfies TML.   

a. The courts below ignored freedom-of-contract 
principles by rewriting the Agreements and redefining 
the public purpose of the grant. 

Instead of analyzing the express purpose of the Agreements, the courts below 

redefined the purpose.  In so doing, the courts eviscerated 

  Bradberry, 526 S.W.3d 

471, 474 (Tex. 2017). 
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The grant here was specifically .    

(2.CR.326, 340)  And the Agreements plainly state the purpose of the grant:  to 

2.CR.325, 

339; see 2.CR.351-52)   

The City and County reiterated that purpose in their contemporaneous 

resolutions authorizing the Agreements (2.CR.338; 5.CR.910; 5.CR.924-25), trial 

court pleadings (1.CR.4; 2.CR.257), and summary judgment affidavits 

(2.CR.427-28, 435-36).  And the court of appeals acknowledged that he purpose 

development of the retail c

the debt associated with construction , 

emphasis added)   

But in the next breath, the court disregarded that stated purpose and 

impermissibly rewrote the Agreements.  See In re Davenport,  522 S.W.3d 452, 457 

ourts may not rewrite the parties  contract or add to its 

language   Specifically, the court the trial c implied finding that the 

continued operation of the 

See Linwood v. NCNB Tex., 
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Simply put, the Agreements nowhere require much less tie the grant to  

otiations, the 

parties removed a proposed clause under which the RCDA would terminate upon 

Compare 2.CR.330 

[App.7] with 2.CR.327 [App.6])  Instead, the parties agreed the RCDA would 

terminate on  associated with the incentive package.   

(2.CR.327)   

The court of appeals makes a passing reference to the proposed operations  

clause removed from the draft RCDA.  (See Op. at *10 n.5)  But it completely ignores 

the effect of the parties agreeing to remove that clause 

.   Houston Expl. Co. v. Wellington Underwriting 

Agencies, Ltd., 352 S.W.3d 462, 469-

a contract, a court should 

 

Moreover, the Lease which the Interlocal Agreement references at least six 

times (see 2.CR.350-60) confirmed that Gander Mountain wa not required to 

continuously operate  20-year lease term.  (2.CR.376, 
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383, emphasis added)  

obligation to reimburse the Foundation for developing the facility was triggered by 

 and opening of Gander Mountain not its continued 

operation.6   

In the face of the contractual language that was actually included or purposely 

omitted, the record does not support the conclusion that the public purpose of the 

 of a Gander Mountain store.  (Op. at *8)  

Further review is necessary to curb an expansive view of governmental power that 

would permit local governments to impair vested contractual rights with impunity.  

b. The closure of Gander Mountain did not extinguish the 
public purpose of the grant. 

The court of appeals compounded its error by affirming 

purposes of the tax grant[] nd concluding that TML  is no longer 

Id.)  That conclusion is based on the false premise that the public 

purpose of the grant was to 

                                                
6 C -sequitur assertion (and its efforts to indulge 

inferences in favor of the summary judgment movants)
not Op. at *8)  Rather, 

Ga -of-their-bargain:  a 
fully constructed and developed retail facility that would add to their tax base and attract 
surrounding development.  It did not alter the purpose of the grant.  
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in Corsicana.  (Id.)  As discussed above, 

 

If anything, the record shows that the public purpose of the grant the 

development of a retail facility was achieved in 2004.  A new retail facility was 

built.  (5.CR.880-81, 980)  Moreover, that facility attracted other businesses to the 

business park, and the City and County received permanent infrastructure, jobs, and 

economic benefits therefrom.  (5.CR.881)  And even without an operating Gander 

Mountain store, the City and County continue to collect property taxes from that 

facility, as well as sales taxes, property taxes, and other benefits from the surrounding 

development.  (4.CR.793, 833-35; 5.CR.881-82)        

In short, the Agreements served a public purpose.  And the Foundation  

with the assistance of a multi-million dollar loan from Chase indisputably fulfilled 

that purpose.   

2. The Agreements contain sufficient controls. 

Based once again on the contrived notion that the purpose of the Agreements 

re, the court of appeals 

also erred when it held the Agreements do not include sufficient control provisions 

to ensure that supposed public purpose as redefined by the court is met.  (See 

Op. at *8-10) 
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The court acknowledged  retain public 

control over the use of its resources by entering into an agreement or contract that 

(Op. at *9); see -0091 (2016).  That is precisely what the 

City and County did here.   

To receive the sales tax grant, the Agreements obligated the Foundation to 

(1) obtain a $10 million construction loan secured by the grant, (2) use all the 

money  from the loan and grant for ion of real property and 

(3) -26, 339-41 

[App.6]; 2.CR.351-54 [App.9])  As the court below thus recognized but later 

ignored

not have bee  

Further, the sales tax incentive is directly tied to and contingent on the 

development of the entire business park and the sales taxes from all the stores.  (See 

2.CR.325, 339-40; 2.CR.352-53)  

. at *12 n.1 (dissent)) 
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These controls ensured the stated public purpose for the grant the 

development of a retail facility was achieved before the City and County 

contributed a single dime of the sales tax revenue they pledged for construction.7  

the use of the funds by making sure they were used only for a single purpose, 

repayment of the debt incurred to build the building that draws the businesses which 

generate and pay the Op. at *12 (dissent))     

In holding otherwise, the court of appeals highlights other possible controls  

suggested by a handbook that are absent from the Agreements and unnecessary 

here.  (See Op. at *9)8  But this conflates suggested 

constitutional prerequisites.  See Morath v. The Tex. Taxpayer & Student Fairness 

Coal. l 

adequacy requires the State to employ what are, in the view of one expert or another, 

                                                
7 The Agreements additionally required the Foundation to provide quarterly written 

reports to the City and County documenting its use of the loan proceeds and sales tax grant.  
(2.CR.326, 340, 354)  This control is independently sufficient to satisfy TML second prong.  See 

-
TML  control prong).       

 
8 Ironically, that never-before cited handbook suggests that agreements shoul

.  TEXAS MUNICIPAL LEAGUE, ECONOMIC DEVELOPMENT 

HANDBOOK 148 (Amber McKeon-Mueller ed., 2022).  
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Bell v. Wolfish, 441 U.S. 520, 543 n.27 (1979) (handbooks do not establish the 

constitutional minima; rather, they establish goals recommended by the organization 

.   

In nonetheless suggesting that 

 (Op. at *9), the court below again 

undermines freedom-of-contract principles.  

hat is what the parties agreed.  And they did 

so because the public purpose underlying the grant was to facilitate the construction 

and development of a retail facility not to ensure the continued operation of one retail 

store.   

Thus, while the court of a

id.), it is actually the court that lost sight of the express public 

purpose and engaged in revisionist history.  The law should not allow a court to 

writ[e] back into the contract  a clause requiring continued operations 

that the parties specifically removed 1 (dissent))    
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PRAYER 

Chase respectfully prays that the Court grant its petition, reverse the court of 

appeals , and remand the case to the trial court for further proceedings.  

 
Respectfully submitted, 
 
/s/ Brett Kutnick 

 
 Brett Kutnick 

  bkutnick@jw.com 
  State Bar No. 00796913 
Cody Martinez 
  State Bar No. 2149536149 
  cmartinez@jw.com 
Jackson Walker LLP 
2323 Ross Avenue, Suite 600 
Dallas, Texas 75201 
Telephone:  (214) 953-6000 
Facsimile:  (214) 953-5822 
 
Attorneys for Petitioner 
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COURT OF APPEALS
TENTH DISTRICT OF TEXAS

January 11, 2024

No. 10-17-00316-CV

CORSICANA INDUSTRIAL FOUNDATION, INC., GANDER MOUNTAIN 
COMPANY AND JP MORGAN CHASE BANK, N.A.

v.

CITY OF CORSICANA AND NAVARRO COUNTY

From the 13th District Court
Navarro County, Texas

Trial Court No. D17-26224-CV

J U D GM E NT

This court has reviewed the briefs of the parties and the record in this proceeding as relevant 

to the issues raised and finds no reversible error is presented.  Accordingly, the trial court's 

judgment signed on November 7, 2017 is affirmed.

It is further ordered that the City of Corsicana and Navarro County are awarded judgment 

against Corsicana Industrial Foundation, Inc. and JP Morgan Chase Bank, N.A., jointly and

severally, for the City of Corsicana's and Navarro County's appellate costs that were paid, if any, 

by the City of Corsicana and Navarro County; and all unpaid appellate court costs, if any, are taxed 

against Corsicana Industrial Foundation, Inc. and JP Morgan Chase Bank, N.A., jointly and 

severally.

A copy of this judgment will be certified by the Clerk of this Court and delivered to the 

trial court clerk for enforcement.
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PER CURIAM

Beverly Williams, Clerk 
 
 
_____________________________ 
By: Kim Wernet, Deputy Clerk 

 
Panel consists of Chief Justice Gray and Justices Johnson and Smith.  Opinion delivered by Justice 
Smith.  Chief Justice Gray dissenting. 
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