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Nature of
the Case:

Trial Court:

Trial Court
Proceedings:

Trial Court’s
Disposition:

STATEMENT OF THE CASE

This is a declaratory judgment action concerning the
constitutionality and validity of economic development
agreements entered into by the City of Corsicana (“City”) and
Navarro County (“County”) with the Corsicana Industrial
Foundation, Inc. (“the Foundation”). (Supp.CR.18-21 [App.3];
see 2.CR.325-27, 339-48 [App.6]; 2.CR.350-67 [App.9])

The Honorable James Lagomarsino
13th Judicial District Court of Navarro County, Texas

In February 2016, the City and County filed a declaratory judgment
action against the Foundation and Gander Mountain Company
(“Gander Mountain”). (1.CR.3-10) Specifically, the City and
County sought to invalidate their own 2004 economic development
agreements granting sales tax incentives to the Foundation to
facilitate the development of a retail center on a 132-acre business
park in Corsicana and construct a Gander Mountain store. (/d.)

Gander Mountain and the Foundation, in turn, filed counterclaims
against the City and County, as well as cross-claims against each
other. (1.CR.42-54; 2.CR.216-34) JPMorgan Chase Bank, N.A.
(“Chase”), the lender who refinanced the construction loan,
intervened in the lawsuit as a third-party beneficiary of the
agreements. (2.CR.235-49) Shortly thereafter, the City and
County amended their petition to also assert their declaratory
judgment claim against Chase. (2.CR.256-64)

The City and County moved for partial summary judgment,
arguing that the very agreements they proposed and abided by for
eleven years were unconstitutional. (2.CR.297-319)

The trial court granted the City’s and County’s motion for partial
summary judgment. (5.CR.993 [App.4]) The court subsequently
severed the causes of action asserted by the City and County
against Gander Mountain, the Foundation, and Chase into a
separate action (5.CR.1010-11; see 5.CR.994-97) and rendered final
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Parties in
the Court

of Appeals:

Court of
Appeals:

Court of
Appeals’
Disposition:

declaratory judgment in favor of the City and County
(Supp.CR.18-21 [App.3]).

In particular, the court declared that (1) the 2015 closing of the
Gander Mountain store “extinguished” the public purpose which
authorized the City’s and County’s grant, and (2) the agreements
“failed to place sufficient controls on the transaction” to ensure
that the public purpose of the grant was carried out. (Supp.CR.19)
Based on those declarations, the court further declared that the
economic development agreements are ‘“unconstitutional, void
and illegal” and thereby excused the City and County from having
to fulfill their contractual obligations under those agreements.
(Supp.CR.19-20)

Chase, individually and as assignee of the Foundation (Appellant)
the City and County (Appellees)

Tenth Court of Appeals in Waco, Texas. Opinion authored by
Justice Smith and joined by Justice Johnson with a dissent by Chief
Justice Gray. Corsicana Industrial Foundation, Inc. ». City of
Corsicana, No. 10-17-00316-CV, SWi3d | 2024 WL
118969 (Tex. App.— Waco Jan. 11, 2024, pet. filed) [App.1].}

In a split opinion, the court of appeals held the economic
development agreements are “unconstitutional and therefore not
binding on the parties.” (Op. at *11) Accordingly, the court
affirmed the trial court’s summary judgment and final declaratory
judgment in favor of the City and County. (/4.) Chief Justice Gray
dissented. (/4. at *11-12 (dissent))

No motions for rehearing or for en banc reconsideration are
pending or were filed in the court of appeals.

§ The opinion will be cited in this brief as “Op.” Pinpoint citations will be to the page
numbers in the Westlaw opinion attached as tab 1 of the Appendix.
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STATEMENT OF JURISDICTION

The Court has jurisdiction under section 22.001(a) of the Texas Government
Code because this case presents questions of law important to the jurisprudence of
the state. See TEX. GOV’T CODE § 22.001(a).

This appeal arises from a declaratory judgment action (resolved by summary
judgment) regarding the constitutionality and validity of economic development
agreements. To stimulate and promote local business activity and economic growth
under those agreements, local governments typically promise financial incentives to
induce private businesses to move into or invest in an area. Economic development
agreements (like the ones here) serve a public purpose and are expressly authorized
by the Texas Constitution and chapters 380 and 381 of the Local Government Code.
Approximately 4,500 chapter 380/381 agreements are currently in effect in Texas.'

The opinion of the court below threatens the continuing validity of all existing
and future economic development agreements, as well as Texas’s reputation as a

business-friendly state.? At the City’s and County’s urging, the courts below

1 See Tex. Comptroller of Public Accounts, Local Development Agreement Search Results;
Chapter 380-381 Agreements, https://comptroller.texas.gov/economy/development/search-
tools/sb1340/results.php?govt type=&govt name=&agmt type=&entity nm= (last visited Mar.
21,2024).

2 See, e.g., Office of the Texas Governor, Texas Wins 2023 State Of The Year (Jan. 5, 2024),
https://gov.texas.gov/news/post/texas-wins-2023-state-of-the-year (Texas recognized for its

13



declared that the agreements at issue are unconstitutional and that the public
purpose of the agreements was “extinguished” when one store in a 132-acre retail
shopping center development closed more than eleven years after construction.

The appeal raises significant questions of law regarding the constitutionality
of economic development agreements. It also presents important issues about
(1) the ability of governmental bodies to unilaterally rewrite their own agreements
years after the fact to avoid and “renege” on their contractual payment obligations,
and (2) the consequences of allowing governmental bodies to do so. See City of
League City v. Jimmy Changas, Inc., 670 S.W.3d 494, 514 n.11 (Tex. 2023) (“alllocal
governments will have to pay more for a contract if some of them can renege”)
(Young, J., concurring) (emphasis in original).

Because the court of appeals’ decision unsettles the law and imperils
economic development agreements across the state, further review is both necessary

and warranted.

“business-friendly environment, including legislation and incentives, . . . and the breadth of
companies selecting the state for corporate relocation and expansion projects”).
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ISSUES PRESENTED

)

“Notwithstanding any other [constitutional] provision,” article III, section

52-a, of the Teexas Constitution authorizes the legislature to provide for the creation

of economic development programs “for the public purposes of development and

»

diversification of the economy of the state.” To implement section 52-a, sections

380.001(a) and 381.004(b) of the Local Government Code empower cities and
counties to encourage economic development through grants of public money.

In the face of these constitutional and statutory provisions, the declaratory
judgment rendered and affirmed by the courts below that the economic development
agreements here are “unconstitutional” gives rise to the following issues:

1.  Did the courts below err in declaring the economic development
agreements ‘“unconstitutional”? Specifically:

a.  Are local governments authorized to grant public money to
businesses for the public purpose of economic development
under article III, section 52-a, of the Texas Constitution and
chapters 380 and 381 of the Local Government Code?

b.  Did the courts err in subjecting a section 52-a economic
development grant to the prohibition against grants of public
money in article III; section 52(a), of the Texas Constitution and
the three-part test this Court adopted in Texas Municipal League
Intergovernmental Risk Pool v. Texas Workers’ Compensation
Commission, 74 S.W.3d 377 (Tex. 2002) [hereinafter “ 7ML ],

for determining whether a statute accomplishes a public purpose
consistent with section 52(a)?

15



Even if 7ML applies, did the courts below undermine
freedom-of-contract principles by allowing the City and County
to unilaterally rewrite the parties’ agreements years after the fact
and redefine the public purpose of the economic development
grant in order to justify the erroneous conclusion that the
agreements are unconstitutional because (i) the public purpose
of the grant was supposedly “extinguished,” and (ii) the
agreements lack sufficient controls to ensure the public purpose
is carried out?

16



INTRODUCTION

Texas touts itself as a business-friendly state. Over the years, the Texas
Legislature has engaged in targeted efforts to grow and diversify the Texas economy.
In 1987, the legislature passed —and Texans approved —a constitutional amendment
in article III, section 52-a. Section 52-a authorizes grants of public money for
economic development purposes:

Notwithstanding any other provision of this constitution, the

legislature may provide for the creation of programs and the making of

loans and grants of public money . . . for the public purposes of
development and diversification of the economy of the state.

Like other local governments across the state, the City and County availed
themselves of the opportunities afforded under section 52-a to grow their local
economy. In 2004, the City and County offered sales tax incentives to and entered
into section 52-a economic development agreements with a property owner —the
Foundation—to facilitate the development of a retail center on a 132-acre business
park in Corsicana. The incentives were expressly limited to the construction of real
property and granted so the Foundation could pay a $10 million loan used to build a
Gander Mountain store. The City and County agreed the grant was for a public
purpose in 2004. And “they had no complaints for the first decade.” (Op. at *11

(dissent))
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But when the Gander Mountain store closed eleven years later, the City and
County ceased making sales tax payments to the Foundation. And they persuaded
the courts below to declare that the closure of that single store extinguished the
public purpose of the grant and rendered the agreements “unconstitutional.”

To justify this unprecedented result, the court of appeals erroneously relied
on (1) article III, section 52(a)—a constitutional provision that generally prohibits
grants of public money—instead of section 52-a, and (2) the three-part test this
Court adopted in 7ML to determine whether a statute accomplishes a public purpose
consistent with section 52(a). Based on an insupportable “implied finding” that the
public purpose of the grant was for the “continued operation” of Gander Mountain,
the court then compounded its error by concluding that the grant failed to satisfy
TML.

The decision to excuse the City and County from their “unconditional”
contractual payment obligations has serious consequences for the future viability of
economic development agreements. In Jimmy Changas, this Court recently rejected
a city’s attempt to invoke sovereign immunity as a means of avoiding its payment
obligations under an economic development agreement. 670 S.W.3d at 506-07. If
the opinion below is allowed to stand and local governments are permitted to void

their agreements years later, it will carve out an alternate avenue for governmental
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units to shirk their contractual obligations and render those obligations illusory. It
will deter businesses from entering into economic development agreements and
lenders from funding those development projects. And, as the dissent below aptly
observed, it will be the “death knell” of these types of economic development
agreements. (Op. at *12 (dissent))

Review is warranted to validate section 52-a and reassure businesses that, “in

Texas, where promises really matter,”

no governmental unit “should be able to
evade its obligations so capriciously.” Jimmy Changas, 670 S.W.3d at 516 (Young,

J., concurring).

STATEMENT OF FACTS

The court of appeals correctly states the nature of the case. But it omits
critical facts.

Chapters 380 and 381 of the Local Government Code authorize municipalities
and counties to offer incentives and grant public funds to promote economic
development. (App.12, 13) In 2003, the Corsicana Chamber of Commerce
contacted Gander Mountain and proposed an incentive package—including a $12
million bank loan—to build a store in Corsicana with a sales tax commitment to retire

the debt. (5.CR.878-79, 884-85)
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A. The City and County enter into economic development
agreements.

Pursuant to chapter 380, Corsicana’s City Council approved a Retail Center
Development Agreement (“RCDA”) in February 2004 with the Foundation
(2.CR.325-27 [App.6]; 5.CR.910 [App.5])—the non-profit owner of the property
where the Gander Mountain store was to be constructed (1.CR.3; 4.CR.792). The
City’s resolution recognized “the economic advantages for development of a retail
center on [a] 132 acre business park.” (5.CR.910) And it declared the RCDA’s
public purpose: “to facilitate the development of the Retail Center and assist in the
implementation of the economic development objectives of the City.” (/d.) Those
objectives included the development of the retail center, the creation of jobs, and the
generation of property and sales tax revenues from the retail center and other
businesses. (2.CR.427-28)

In the RCDA, the City granted the Foundation 1.5% of the sales tax generated
by Gander Mountain and Home Depot and 0.75% of the sales tax from the remaining
stores in the business park. (2.CR.325) The City agreed its payment obligation
“shall be absolute and unconditional” and that it “shall make such payment without

abatement, diminution or deduction regardless of any cause or circumstances whatsoever.”

(/d., emphasis added)

20



The Foundation, in turn, agreed to use the grant solely to repay the debt from
the development project. (2.CR.325-26) The parties further agreed the incentives
“shall be limited to the construction of real property.” (2.CR.326)

Critically, the City’s obligation to make payments to the Foundation was
nowhere conditioned on the Gander Mountain store remaining open. (See 2.CR.325-
27) An early draft stated the RCDA would terminate upon “cessation of operations

of Gander Mountain” in the City:

Section 3.3 Termination. This agresment shall terminate upon repayment of the debt associated with
the incentive package or cessation of operations of Gander Mountain in the City Limits of Corsicans,

(2.CR.330 [App.7]) But the parties never signed that draft. (2.CR.328-30) Rather,
after negotiations, the parties agreed the RCDA would terminate only “upon
repayment of the debt”:

Section 3.3 Termioation. This agreement shall terminate upon repayment of the debt associated with
the incentive package.

(2.CR.327)

The next month, the County adopted a similar resolution under chapter 381
and executed a virtually identical RCDA with the Foundation. (2.CR.338 [App.5];
2.CR.339-48 [App.6])

The City and County also approved an Interlocal Agreement in May 2004.
(2.CR.350-67 [App.9]; 5.CR.924-25 [App.8]) The Interlocal Agreement

acknowledges the Foundation’s obligation to obtain a $10 million construction (and
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permanent) loan secured by the sales tax pledge and states that the lender is a
“third-party beneficiary.” (2.CR.351-56)° It also provides that:

o The sales tax grant was limited to “amounts actually received by the City
and County” from the Comptroller and required to be “used for the sole
and exclusive purpose of paying the principal and interest of the Loan.”

e Any generated sales taxes shall be deposited and applied to payment of the
Loan “following the completion and opening of Gander Mountain.”

o The sales tax grant would continue until “the latter to occur of (a) the
expiration or earlier termination of the Lease, or (b) the full and final
payment of all principal and interest on the Loan.”

(2.CR.353, 356)

The Interlocal Agreement also references the simultaneously executed lease
between the Foundation and Gander Mountain. (2.CR.350-56) Consistent with the
RCDAs, the lease nowhere requires Gander Mountain to remain open. (See
2.CR.369-416) Rather, it unequivocally provides the opposite:

8.2 Operation. Tenant is not required to continuously operate the
Premises or any portion thereof throughout or during any portion of the term of this
Lease or any renewal thereof and no provision hereof may be deemed to impose
any obligations or restrictions upon Tenant with respect fo the operation of the
Premises. Tenant may change its trade name at any time.

(2.CR.383)

3 Chase refinanced the construction loan and became the lender for the Foundation’s $10
million permanent loan. (4.CR.652-722; 5.CR.880)

22



B. Gander Mountain operates its Corsicana store for over eleven
years.

After construction, the Gander Mountain store opened in August 2004 and
operated for over eleven years. (5.CR.880-81,980) The City and County received
permanent infrastructure, jobs, and economic benefits from the shopping center.
(5.CR.881) During that period, the City and County remitted approximately
$150,000 per quarter to the Foundation to pay the loan from the sales taxes
generated by the shopping center. (2.CR.429)

C. The City and County stop making sales tax payments to the
Foundation and attempt to retroactively rewrite their agreements.

In October 2015, Gander Mountain closed its Corsicana store. (4.CR.793)
The shopping center, however, continued to operate. (4.CR.793,833-835) And the
City and County continued to receive sales taxes, property taxes, and other benefits
from the remaining businesses, as well as property taxes from the Gander Mountain
store. (/d.; 5.CR.881-82)

Nevertheless, in January 2016, the City and County unilaterally ceased
making payments owed to the Foundation from the sales taxes still being generated.

(See 2.CR.429, 437; 4.CR.793; 5.CR.881)* To effectuate their decision, the City and

* Without those payments, the Foundation defaulted on its loan to Chase. (4.CR.794-95;
5.CR.881, 981-84) As of February 2017, the loan balance was $6,648,380.26. (5.CR.981)
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County passed new resolutions in a transparent attempt to retroactively rewrite the
terms of their 2004 agreements with the Foundation. (2.CR.418-20, 422-25
[App.10]) Specifically, the City and County proclaimed that Gander Mountain’s
closure “extinguished any constitutionally permissible public purposes for which
[they] can dedicate [their] funds.” (2.CR.420, 424)

D. The City and County file suit, and the trial court declares the
economic development agreements unconstitutional.

Immediately after adopting those resolutions, the City and County sued the
Foundation and Gander Mountain, seeking a declaratory judgment to invalidate
their own agreements. (1.CR.3-9) Chase intervened as a “third-party beneficiary”
of the agreements. (2.CR.235-49; see 2.CR.355-56)

The City and County moved for summary judgment, arguing that the sales tax
grant in the RCDAs and Interlocal Agreement (collectively, the “ Agreements”) was
unconstitutional and void. (2.CR.297-319) The trial court granted the motion
(5.CR.993 [App.4]) and subsequently signed a Final Judgment, declaring that:

e the closing of the Gander Mountain store (a decade later) “extinguished”

the public purposes which authorized the grant of public money to repay
the Foundation’s loan to build the Gander Mountain store; and

o the Agreements “failed to place sufficient controls on the transaction” to
ensure the public purposes for the grant was carried out.

(Supp.CR.18-21 [App.3]) Based on these reasons, the court further declared that the

Agreements are “unconstitutional, void and illegal.” (Supp.CR.19)
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E.  The court of appeals affirms.

Chase, the Foundation, and Gander Mountain appealed. (Supp.CR.22-27)
The appeal was stayed until 2022 as a result of Gander Mountain’s 2017 bankruptcy.
(Op. at *3) During that bankruptcy, the Foundation assigned its rights in this lawsuit
to Chase. (/d.)

After reinstating the appeal, the court of appeals affirmed the judgment in a
split opinion. (/4. at *11) Based on an “implied finding” that the purpose of the
grant was the “continued operation” of Gander Mountain, the court held the
Agreements are “unconstitutional and therefore not binding.” (/4. at *8-11) Chief
Justice Gray dissented. (/4. at *11-12)

SUMMARY OF THE ARGUMENT

The Texas Constitution and Local Government Code explicitly authorize the
creation of the economic development programs utilized by the City and County to
facilitate the development and construction of a retail center. Yet, the court of
appeals affirmed a summary judgment that the economic development agreements
here are “unconstitutional.” Numerous grounds warrant further review and
reversal.

To begin with, the court of appeals ignored the plain text of section 52-a. And
by conflating section 52-a with section 52(a), it became the first court to apply the
TML three-part test to a grant under section 52-a.
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The court of appeals further erred in applying 7ZML. Specifically, it laid waste
to Texas’s strong public policy favoring freedom of contract by (1) disregarding the
unambiguous contractual terms negotiated by the City and County, including their
decision to tie the public purpose of the grant to the comstruction of a retail center;
(2) instead concluding the grant was tied to Gander Mountain’s continued operation,
despite the Agreements and parties’ negotiations showing the opposite; and
(3) holding that closure of the Gander Mountain store a decade later “extinguished”
the public purpose authorizing the grant. This error also tainted the conclusion that
the Agreements lacked controls sufficient to ensure the public purpose for the grant
was carried out.

For these reasons, as discussed below, further review is both necessary and

warranted.
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ARGUMENT

I.  The courts below erred in declaring the economic development
agreements unconstitutional.

The courts below declared the Agreements “unconstitutional.” (Op. at *11;
Supp.CR.18-21) But tellingly, they never identify the constitutional provision that
supposedly was violated. (Seeid.) No such provision exists.

A.  The Texas Constitution and Local Government Code specifically
authorize economic development agreements.

In invalidating the Agreements, the court of appeals paid mere lip service to
article III, section 52-a, of the Texas Constitution. That section unambiguously
provides:

Notwithstanding any other provision of this constitution, the legislature

may provide for the creation of programs and the making of loans and

grants of public money . . . for the public purposes of development and
diversification of the economy of the state.

TEX. CONST. art. III,; § 52-a [App.11] (emphasis added). That is precisely what the
legislature did by enacting TEX. LOCAL GOV’T CODE §§ 380.001(a) and 381.004(b)
and authorizing local governments to promote economic development through
grants of public money. (See App.12,13)

Because the City and County properly pledged sales tax funds for economic
development purposes under sections 52-a, 380.001, and 381.004, the Agreements

are constitutional. The courts below erred in concluding otherwise.
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B.  Neither section 52(a) nor 7ML governs section 52-a grants.

Instead of focusing on section 52-a, the court of appeals conflated section 52-a
with section 52(a) and other constitutional provisions that “prohibit[]” or strictly
“limit[]” the grant of public money to individuals or companies. (See Op. at *4-5)
The court then concluded that the three-part test this Court adopted in 7ML to
determine if a statute accomplishes a public purpose consistent with article III,
section 52(a), also applies to a grant under section 52-a. (Op. at *5-6); see TML, 74
S.W.3d at 384. For at least three reasons, the court below got it wrong when it
became the first appellate court to apply 7ML to a section 52-a grant.

First, there are critical differences between sections 52(a) and 52-a. Section
52(a) provides that “the Legislature shall have no power to authorize any county [or]
city . . . to grant public money” to any individual or corporation. TEX. CONST. art.
IT1, § 52(a). But unlike section 52(a), which prohibits gratuitous payments of public
moneys, section 52-a specifically authorizes the creation of programs that grant public
money for economic development. Compare id. withid. § 52-a. The 1987 enactment
of section 52-a thus “created an exception” to the general pre-existing constitutional
prohibitions on granting public money in section 52(a) (and other provisions) by

“providing that programs fostering economic growth serve a public purpose.”
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Ex parte City of Irving, 343 S.W.3d 850, 855 (Tex. App.—Dallas 2011, pet. granted
by agr., judgm’t vacated w.r.m.).

Second, on its face, section 52-a trumps section 52(a) by authorizing grants of
public money for economic development purposes “[n]otwithstanding any other
provision of this constitution.” TEX. CONST. art. III, § 52-a. When interpreting the
Texas Constitution, this Court “rel[ies] heavily on its literal text and give[s] effect
to its plain language.” Garofolo v. Ocwen Loan Servicing, L.L.C., 497 S.W.3d 3d 474,
477 (Tex. 2016). And as the Court has recognized, a “notwithstanding” clause—
like the one in section 52-a—controls over other provisions. See In re Lee, 411 S.W.3d
445, 454 (Tex. 2013); Molinet v. Kimbrell, 356 S.W.3d 407, 413-14 (Tex. 2011).

Third, applying TML to a section 52-a grant makes no sense. To ensure
compliance with section 52(a), TML’s first prong requires the legislature to “ensure
that the statute’s predominant purpose is to accomplish a public purpose.” 7ML,
74 S.W.3d at 384. Section 52-a and sections 380.001 and 381.004 of the Local
Government Code, however, already resolve that question in the affirmative by

establishing that economic development is a legitimate public purpose.
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It is thus not surprising that, until the opinion below, no appellate court had
ever applied 7ML to a section 52-a grant.> Further review is necessary to decide this
issue of first impression.

C. Evenif TML applies, it was easily satisfied.

Even assuming 7ML applies, the grant here easily satisfied that three-part
test. Review is also needed to prevent local governments from reneging on,
rewriting, and nullifying their own agreements years after the fact.

1. The predominant purpose of the Agreements was to
accomplish a public purpose.

The Agreements unquestionably satisfy 7ML’s first prong because their
predominant purpose was to accomplish a public purpose. See 7ML, 74 S.W.3d at
383.

As the court of appeals recognized, “[e]conomic development has been
declared a public purpose” in section 52-a. (Op. at *6) Here, the Agreements and
resolutions invoke chapters 380 and 381 and expressly state that the City and County
entered into the Agreements to promote “economic development.” (2.CR.325, 338,

350-52; 5.CR.910) Moreover, the City and County “determined” in 2004 that “it

5 In holding that 7ML applies to section 52-a grants, the court below relied solely on two
Attorney General opinions. (See Op. at *6) Those opinions are wholly conclusory and, in any
event, “not controlling.” Holmes v. Morales, 924 S.W.2d 920, 924 (Tex. 1996).
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is in the public interest to promote the economic development” of a retail facility
and grant sales taxes to “facilitate such economic development.” (2.CR.352)

Under Texas law, “unless a court can say that the purposes for which public
funds are expended are clearly not public purposes, it would not be justified in
holding invalid” a governmental act “providing funds for such purposes.” Davis v.
City of Taylor, 67 S.W.2d 1033, 1034 (Tex. 1934). The courts below turned this
principle on its head. This Court should defer to the City’s and County’s initial
determination—not their after-the-fact effort to “impair” their own existing
contracts. See City of Galveston v. Trimble, 241 S.W.2d 458, 460 (Tex. App.—
Galveston 1951, writ ref’d n.r.e.).

Because the grant was made for a statutorily-authorized economic
development program, it serves a public purpose and satisfies 7ML.

a. The courts below ignored freedom-of-contract

principles by rewriting the Agreements and redefining
the public purpose of the grant.

Instead of analyzing the express purpose of the Agreements, the courts below
redefined the purpose. In so doing, the courts eviscerated Texas’s “strong public
policy favoring freedom of contract.” Shields Ltd. P’ship v. Bradberry, 526 S.W.3d

471, 474 (Tex. 2017).
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The grant here was specifically “limited to the construction of real property.”
(2.CR.326, 340) And the Agreements plainly state the purpose of the grant: to
“realize[ ] the economic advantages for development of a retail center on the 132 acre
business park” and “facilitate the development of the Retail Center.” (2.CR.325,
339; see 2.CR.351-52)

The City and County reiterated that purpose in their contemporaneous
resolutions authorizing the Agreements (2.CR.338; 5.CR.910; 5.CR.924-25), trial
court pleadings (1.CR.4; 2.CR.257), and summary judgment affidavits
(2.CR.427-28, 435-36). And the court of appeals acknowledged that “[t]he purpose
of the sales tax grant” was to “facilitate development of the retail center” and “repay
the debt associated with construction of the Gander Mountain facility.” (Op. at *7,
emphasis added)

But in the next breath, the court disregarded that stated purpose and
impermissibly rewrote the Agreements. See In re Davenport, 522 S.W.3d 452, 457
(Tex. 2017) (“[c]ourts may not rewrite the parties’ contract” or “add to its
language”). Specifically, the court upheld “the trial court’s implied finding that the
public purpose[]” for the grant was “the opening and continued operation of the
Gander Mountain store.” (Op. at *8, emphasis added) Nothing supports any such

“implied finding,” particularly by summary judgment. See Linwood ». NCNB Tex.,
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885 S.W.2d 102, 103 (Tex. 1994) (“findings of fact” have “no place in a summary
judgment proceeding”).

Simply put, the Agreements nowhere require—much less tie the grant to—
the “continued operation” of Gander Mountain. In fact, during negotiations, the
parties removed a proposed clause under which the RCDA would terminate upon
“cessation of operations of Gander Mountain” in Corsicana. (Compare 2.CR.330
[App.7] with 2.CR.327 [App.6]) Instead, the parties agreed the RCDA would
terminate only “upon repayment of the debt associated with the incentive package.”
(2.CR.327)

The court of appeals makes a passing reference to the proposed “operations”
clause removed from the draft RCDA. (See Op. at *10 n.5) But it completely ignores
the effect of the parties agreeing to remove that clause and “blinks reality” by
treating “the deletions as irrelevant.” Houston Expl. Co. v. Wellington Underwriting
Agencies, Ltd., 352 S.W.3d 462, 469-72 (Tex. 2011) (to discern the parties’ intent in
a contract, a court should consider “the facts and circumstances surrounding the
contract’s execution,” including deletions of contractual language).

Moreover, the Lease —which the Interlocal Agreement references at least six
times (see 2.CR.350-60)—confirmed that Gander Mountain was “not required to

continuously operate the Premises” throughout the 20-year lease term. (2.CR.376,
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383, emphasis added) And under the Interlocal Agreement, the City’s and County’s
obligation to reimburse the Foundation for developing the facility was triggered by
“the completion and opening of Gander Mountain” (2.CR.353)—not its continued
operation.®

In the face of the contractual language that was actually included or purposely
omitted, the record does not support the conclusion that the public purpose of the
grant was the “continued operation” of a Gander Mountain store. (Op. at *8)
Further review is necessary to curb an expansive view of governmental power that
would permit local governments to impair vested contractual rights with impunity.

b.  The closure of Gander Mountain did not extinguish the
public purpose of the grant.

The court of appeals compounded its error by affirming the trial court’s
determination that “the closure of Gander Mountain extinguished the public
purposes of the tax grant[]” and concluding that 7ML’s first prong “is no longer
being met.” (/d.) That conclusion is based on the false premise that the public

purpose of the grant was to ensure the continuous “operation” of Gander Mountain

¢ Contrary to the court of appeals’ non-sequitur assertion (and its efforts to indulge
inferences in favor of the summary judgment movants), “[w]here payment is tied to opening the
store,” it does not “follow[] that payment is tied to its continued operation.” (Op. at *8) Rather,
requiring the City and County to commence payment “following the completion and opening of
Gander Mountain” (2.CR.353) ensured that they would receive the benefit-of-their-bargain: a
fully constructed and developed retail facility that would add to their tax base and attract
surrounding development. It did not alter the purpose of the grant.
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in Corsicana. (/d.) As discussed above, nothing supports any such “implied
finding.”

If anything, the record shows that the public purpose of the grant—the
development of a retail facility—was achieved in 2004. A new retail facility was
built. (5.CR.880-81, 980) Moreover, that facility attracted other businesses to the
business park, and the City and County received permanent infrastructure, jobs, and
economic benefits therefrom. (5.CR.881) And even without an operating Gander
Mountain store, the City and County continue to collect property taxes from that
facility, as well as sales taxes, property taxes, and other benefits from the surrounding
development. (4.CR.793, 833-35; 5.CR.881-82)

In short, the Agreements served a public purpose. And the Foundation —
with the assistance of a multi-million dollar loan from Chase —indisputably fulfilled
that purpose.

2.  The Agreements contain sufficient controls.

Based once again on the contrived notion that the purpose of the Agreements
was for the “continued operation” of a Gander Mountain store, the court of appeals
also erred when it held the Agreements do not include sufficient control provisions
to ensure that supposed public purpose—as redefined by the court—is met. (See

Op. at *8-10)
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The court acknowledged that a governmental entity “may retain public
control over the use of its resources by entering into an agreement or contract that
imposes an obligation on the recipient to perform a function benefiting the public.”
(Op. at *9); see Tex. Att’y Gen. Op. No. KP-0091 (2016). That is precisely what the
City and County did here.

To receive the sales tax grant, the Agreements obligated the Foundation to
(1) obtain a $10 million construction loan secured by the grant, (2) use all the
money from the loan and grant for “construction of real property,” and
(3) “complet[e] and open[]” the Gander Mountain store. (2.CR.325-26, 339-41
[App.6]; 2.CR.351-54 [App.9]) As the court below thus recognized —but later
ignored— “[i]f Gander Mountain had never opened, [the City and County] would
not have been required to contribute to the sales tax fund.” (Op. at *8)

Further, the sales tax incentive is directly tied to and contingent on the
development of the entire business park and the sales taxes from all the stores. (See
2.CR.325, 339-40; 2.CR.352-53) If “no sales taxes [are]| generated, there are no

incentives paid.” (Op. at *12 n.1 (dissent))
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These controls ensured the stated public purpose for the grant—the
development of a retail facility—was achieved before the City and County
contributed a single dime of the sales tax revenue they pledged for construction.’
The dissent thus got it right: “the City and County maintained absolute control over
the use of the funds by making sure they were used only for a single purpose,
repayment of the debt incurred to build the building that draws the businesses which
generate and pay the sales tax.” (Op. at *12 (dissent))

In holding otherwise, the court of appeals highlights other possible controls —
suggested by a handbook —that are absent from the Agreements and unnecessary
here. (See Op. at *9)® But this conflates suggested “best practices” with
constitutional prerequisites. See Morath v. The Tex. Taxpayer & Student Fairness
Coal., 490 S.W.3d 826, 855 (Tex. 2016) (“We have never held that constitutional
adequacy requires the State to employ what are, in the view of one expert or another,

the ‘best practices’ recognized by a segment of the expert community.”);

7 The Agreements additionally required the Foundation to provide quarterly written
reports to the City and County documenting its use of the loan proceeds and sales tax grant.
(2.CR.326, 340, 354) This control is independently sufficient to satisfy 7ML’s second prong. See
Tex. Att’y Gen. Op. No. KP-0435 (2023) (an agreement “provid[ing] for an ‘annual accounting’
of the funds” may be used to “satisfy” 7ML’s control prong).

8 Ironically, that never-before cited handbook suggests that agreements should “outline
what steps the business will take that justify the provision of public funding,” including
“construction” of “physical facilities.” TEXAS MUNICIPAL LEAGUE, ECONOMIC DEVELOPMENT
HANDBOOK 148 (Amber McKeon-Mueller ed., 2022).
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Bell y. Wolfish, 441 U.S. 520, 543 n.27 (1979) (handbooks “do not establish the
constitutional minima; rather, they establish goals recommended by the organization
in question”).

In nonetheless suggesting that controls like “continued operations” and
“occupancy by a specific tenant” are necessary (Op. at *9), the court below again
undermines freedom-of-contract principles. The court decries that the City’s and
County’s obligation “remains even if Gander Mountain is not doing business in
Corsicana” and the Agreements provide “no recourse” if “Gander Mountain
vacates the store.” (Op. at *10) But that is what the parties agreed. And they did
so because the public purpose underlying the grant was to facilitate the construction
and development of a retail facility—not to ensure the continued operation of one retail
store.

Thus, while the court of appeals asserts the Agreements “lose sight of the
public purposes” (id.), it is actually the court that lost sight of the express public
purpose and engaged in revisionist history. The law should not allow a court to
“judicially writ[e] back into the contract” a clause requiring continued operations

that the parties “specifically removed” during negotiations. (Op. at *11 (dissent))
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PRAYER

Chase respectfully prays that the Court grant its petition, reverse the court of

appeals’ judgment, and remand the case to the trial court for further proceedings.
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Corsicana Industrial Foundation, Inc. v. City of Corsicana, --- S.W.3d ---- (2024)

2024 WL 118969
Only the Westlaw citation is currently available.

NOTICE: THIS OPINION HAS NOT BEEN RELEASED FOR PUBLICATION IN THE PERMANENT
LAW REPORTS. UNTIL RELEASED, IT IS SUBJECT TO REVISION OR WITHDRAWAL.

Court of Appeals of Texas, Waco.

CORSICANA INDUSTRIAL FOUNDATION, INC., Gander
Mountain Company and JP Morgan Chase Bank, N.A., Appellants
v.

CITY OF CORSICANA and Navarro County, Appellees

No. 10-17-00316-CV
I
Opinion delivered and filed January 11, 2024

Synopsis

Background: City and county brought declaratory action against developer of retail center and retail store that operated location
in retail center, seeking to invalidate agreements, due to closing of store location at center, under which agreements city and
county granted use of portions of sales taxes generated by store location to pay for development of facility in center to house
store location. Developer and store brought counterclaims seeking declaratory relief regarding city and county's obligations.
Lender for loan on facility for store location, who was named as third party beneficiary in agreements, intervened. The 13th
District Court, Navarro County, granted summary judgment for city and county. Following store's Chapter 11 bankruptcy barring
it from participating in appeal and developer's assignment of all of its rights in action and appeal to lender, lender appealed,
both individually and as assignee of developer.

Holdings: The Court of Appeals, Smith, J., held that:

[1] public purpose, under state constitutional provisions limiting use of governmental resources for public purposes, which
authorized grant of sales tax revenue was opening and continued operation of location for store in center;

[2] closure of store location extinguished public purpose of agreements, and thus, after closure, agreements' predominant purpose
was no longer to accomplish a public purpose, as rendered agreements unconstitutional;

[3] city and county did not retain control over sales taxes, and thus, agreements were unconstitutional; and

[4] agreements were unconstitutional at time they were entered into, and thus, presumption of validity did not apply to resolutions
by city and county authorizing them to enter into agreements.

Affirmed.
Gray, C.J., dissented with separate opinion.

Procedural Posture(s): On Appeal; Motion for Declaratory Judgment; Motion for Summary Judgment.
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West Headnotes (23)

(1]

2]

[3]

[4]

[5]

[6]

[7]

8]

Declaratory Judgment @&= Scope and extent of review in general

In reviewing a declaratory judgment, the Court of Appeals refers to the procedure for resolution of the issue at trial
to determine the applicable standard of review on appeal. Tex. Civ. Prac. & Rem. Code Ann. § 37.010.

Declaratory Judgment é= Scope and extent of review in general

Declaratory judgments decided by summary judgment are reviewed under the same standards of review that govern
summary judgments generally.

Summary Judgment @ Shifting burden

Once the movant for traditional summary judgment establishes a right to summary judgment as a matter of law, the
burden shifts to the nonmovant to present any evidence raising a genuine issue of material fact, thereby precluding
summary judgment. Tex. R. Civ. P. 166a(c).

Appeal and Error é= Summary Judgment

Review of a summary judgment requires that the evidence be viewed in the light most favorable to the party against
whom the summary judgment was rendered, crediting evidence favorable to that party if reasonable jurors could, and
disregarding contrary evidence unless reasonable jurors could not. Tex. R. Civ. P. 166a(c).

Appeal and Error &= Summary Judgment

In reviewing a trial court grant of a traditional motion for summary judgment the Court of Appeals indulges every
reasonable inference in favor of the non-movant and resolves any doubts in his favor. Tex. R. Civ. P. 166a(c).

Municipal Corporations @ Donations, gratuities, and charitable purposes

A political subdivision's paying public money is not gratuitous, within meaning of state constitutional provision
prohibiting gratuitous payments to individuals, associations, or corporations, if the political subdivision receives return
consideration. Tex. Const. art. 3, § 52(a).

Municipal Corporations é= Donations, gratuities, and charitable purposes

Section of State Constitution prohibiting use of public money for private purposes is intended to prevent gratuitous
grant of such funds to any individual, corporation, or purpose. Tex. Const. art. 3, § 52(a).

States @&= Public purpose or benefit in general

To determine if statute accomplishes public purpose consistent with section of State Constitution prohibiting use of
public money for private purposes, legislature must: ensure that statute's predominant purpose is to accomplish public
purpose, not to benefit private parties; retain public control over funds to ensure that public purpose is accomplished
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[9]

[10]

[11]

[12]

[13]

[14]

[15]

[16]

[17]

and to protect public's investment; and ensure that the political subdivision receives a return benefit. Tex. Const. art.
3, § 52(a).

Municipal Corporations &= Powers and functions of local government in general

It is for the courts to determine, as a matter of law, what a public purpose is under the state constitution.

States @= Public purpose or benefit in general

Where the legislature has declared a certain thing to be for a public use, such declaration of the legislature must be
given weight by the courts in determining whether or not a public purpose exists under the state constitution.

Municipal Corporations é= Powers and functions of local government in general

Generally, the objective of a “public purpose” under the state constitution is the promotion of the general prosperity
and welfare of residents within a given political subdivision.

Municipal Corporations &= Powers and functions of local government in general

If an object is beneficial to the inhabitants and directly connected with the local government it will be considered a
public purpose under the state constitution.

Municipal Corporations &= Donations, gratuities, and charitable purposes

Courts require some form of continuing public control to ensure that a governmental entity that passed an ordinance
that provides for the grant of public money receives its consideration, that is, accomplishment of public purpose.

Courts @ Previous Decisions as Controlling or as Precedents

Even though Attorney General opinions are not controlling, they can be persuasive.

Municipal Corporations é= Donations, gratuities, and charitable purposes

The determination of the constitutionality of provisions implemented by a governmental entity for a public purpose
calls for consideration of the same factors regardless of which constitutional provision limiting the use of governmental
resources for public purposes may be implicated. Tex. Const. art. 3, §§ 52(a), 52-a.

Municipal Corporations &= Donations, gratuities, and charitable purposes

To meet the first requirement of the three-part test to determine if a governmental entity's use of governmental
resources accomplishes a public purpose consistent with state constitutional provisions limiting the use of
governmental resources for public purposes, a governmental entity must ensure that the predominant purpose of the
agreements is to accomplish a public purpose. Tex. Const. art. 3, §§ 52(a), 52-a.

Counties ¢= Limitation on use of funds or credit
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[18]

[19]

[20]

[21]

Municipal Corporations é= Donations, gratuities, and charitable purposes

Under state constitutional provisions limiting use of governmental resources for public purposes, public purpose which
authorized grant of public money in form of sales tax revenue by city and county under agreements with developer
of retail center and retail store that operated location in center was opening and continued operation of location for
store in center; promised sales tax revenue was meant to pay for construction of facility for store location in center,
agreements did not provide for grant of tax revenue to finance any other buildings or help any other businesses, and
governmental entities' obligation to help finance facility hinged on opening of store location in center. Tex. Const.
art. 3, §§ 52, 52-a.

More cases on this issue

Counties é= Limitation on use of funds or credit
Municipal Corporations &= Donations, gratuities, and charitable purposes

Closure of retail store location at retail center extinguished public purpose of agreements between city, county, and
retail center developer, under which agreements city and county granted use of portions of sales taxes generated by
store location to pay for development of facility in center to house store location, and thus, after closure, agreements'
predominant purpose was no longer to accomplish a public purpose, as rendered agreements unconstitutional under
state constitutional provisions limiting use of governmental resources for public purposes; agreements' public purpose
was opening and continued operation of store location in center, and closure of store location made achievement of
that public purpose impossible. Tex. Const. art. 3, §§ 52(a), 52-a.

More cases on this issue

Counties &= Limitation on use of funds or credit
Municipal Corporations @ Donations, gratuities, and charitable purposes

City and county did not retain control over sales taxes generated by retail store location in retail center to ensure
that public purposes were met and protect public's investment, for agreements between city, county, and retail center
developer that provided use of sales taxes to pay for development of facility in center to house store location, and thus,
such agreements were unconstitutional under state constitutional provisions limiting use of governmental resources for
public purposes, although agreements restricted use of tax funds and gave city and county right to review documents;
absolute and unconditional obligation to pay off facility loan connoted absence of control, and agreements did not
give city and county any element of oversight, ability to back out, or any control over center, facility, or loan or lease
terms. Tex. Const. art. 3, §§ 52(a), 52-a.

More cases on this issue

Municipal Corporations é= Donations, gratuities, and charitable purposes

The second prong of the three-part test to determine if a governmental entity's use of governmental resources
accomplishes a public purpose consistent with state constitutional provisions limiting the use of governmental
resources for public purposes requires that the governmental body retain public control over the funds to ensure that
the public purpose is accomplished and to protect the public's investment. Tex. Const. art. 3, §§ 52(a), 52-a.

Municipal Corporations @= Donations, gratuities, and charitable purposes

The right to mere document review in an agreement whereby a governmental entity purports to grant use of
governmental resources to a private party does not provide authority to address irregularities, which authority would
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be one example of the type of control required for such an agreement to be constitutional under the state constitutional
provisions limiting the use of governmental resources for public purposes. Tex. Const. art. 3, §§ 52(a), 52-a.

[22] Counties &= Limitation on use of funds or credit
Municipal Corporations é= Donations, gratuities, and charitable purposes

Agreements between city, county, and developer of retail center that provided use of sales taxes generated by retail
store location in retail center to pay for development of facility in center to house store location were unconstitutional
at time they were entered into, under state constitutional provisions limiting use of governmental resources for public
purposes, and thus, presumption of validity did not apply to resolutions by city and county authorizing them to enter
into such economic development agreements, where agreements did not include adequate controls to protect taxpayers,
and unconstitutional laws were void ab initio. Tex. Const. art. 3, §§ 52(a), 52-a; Tex. Gov't Code Ann. § 51.003(b)
(1); Tex. Loc. Gov't Code Ann. § 51.003(a).

More cases on this issue

[23] Statutes &= Effect of Total Invalidity

Rule generally is that unconstitutional laws are void ab initio.

From the 13th District Court, Navarro County, Texas, Trial Court No. D17-26224-CV
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Before Chief Justice Gray, Justice Johnson, and Justice Smith

OPINION
STEVE SMITH, Justice

*1 In this declaratory judgment action, we must determine the constitutionality of certain Agreements between governmental
entities, the City of Corsicana and Navarro County, Appellees, and private entities, Corsicana Industrial Foundation, Inc., and
Gander Mountain Company, Appellants. Additionally, Appellant JP Morgan Chase Bank, N.A. is a third-party beneficiary of
the Agreements. We refer to the Appellants collectively as “Chase.” Chase complains of the partial summary judgment rendered
in favor of Appellees that resulted in termination of the Agreements. We affirm.
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Background

Corsicana Industrial Foundation, Inc., owner of 132 acres, sought to develop a retail center on its land. In 2004, to help facilitate
that project, the Foundation entered into separate Retail Center Development Agreements (RCDAs) with the City of Corsicana
and Navarro County. The City and County each passed a resolution, signed respectively by the mayor of the City and the
Navarro County judge and county commissioners, to enter into the RCDA and incorporated the RCDA into the resolution. The
City and County agreed to grant to the Foundation certain sales tax revenues generated by Gander Mountain, Home Depot, and
the other businesses that would be located in the development. The Foundation agreed to use all proceeds solely for the purpose
of repayment of debt associated with the construction of a Gander Mountain facility.

Three months after signing the RCDAs, the City, County, Foundation, and Gander Mountain entered into an “Interlocal
Agreement.” The Interlocal Agreement provided that the City and County determined it is in the public interest to promote
the economic development of the Gander Mountain facility and to grant portions of the city and county sales tax to facilitate
such economic development.

The Interlocal Agreement specified the amounts of sales taxes to be pledged to the Foundation as security for the loan it was
to obtain to construct the Gander Mountain facility. The tax revenue was to be deposited into the Foundation's Sales Tax Fund
and applied to the payment of the loan. The yet-to-be-determined lender, now Chase, was named as a third-party beneficiary
of the Interlocal Agreement. The Foundation leased the Gander Mountain site to Gander Mountain by a lease dated May 6,
2004. Further, those two parties entered into a Development Agreement pursuant to which the Foundation was obligated to
obtain a construction loan to finance construction of the Gander Mountain store. The $10,000,000 loan ultimately obtained by
the Foundation in 2005 was secured in part by a pledge of certain portions of the sales taxes granted to the Foundation.

The Gander Mountain store opened for business in August 2004 and closed in 2015. In early 2016, the City and County
determined that closing of the Gander Mountain store extinguished the constitutionally permissible public purposes for which
they can dedicate public funds. They each passed a resolution to seek relief from the Foundation and Gander Mountain.
Pursuant to those resolutions, they filed this declaratory action against Gander Mountain and the Foundation seeking declarations
regarding the following five matters:

*2 1. Whether the closing of the Gander Mountain store in Corsicana extinguished the public purposes which authorized
the City's and County's grants of public money.

2. Whether the Interlocal Agreement and Retail Center Development Agreements, and the other transaction documents
including the Lease and Development Agreement, fail to place sufficient controls on the transaction to ensure that the
public purposes for which the original grant was made are carried out.

3. Whether the Retail Center Development Agreements and Interlocal Agreement are unconstitutional, void and/or illegal
because they allow public funds to be spent without the necessary controls in place to ensure the public purposes are
carried out.

4. Whether it would be unconstitutional and/or illegal (and a void act) for the City and County to continue to grant sales tax
to pay off the loan when public purposes are no longer being served and the Gander Mountain facility is no longer open.

5. Whether the Interlocal Agreement and Retail Center Development Agreements are unconstitutional, void and/or illegal
to the extent they purport to require the City and County to grant sales tax revenues to pay off the loans when the public
purposes are no longer being served.

The Foundation and Gander Mountain filed counterclaims against the City and the County, seeking declaratory relief regarding
the City's and County's obligations. Also, the Foundation and Gander Mountain filed cross-claims against each other regarding
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the lease. Chase filed a plea in intervention seeking, in pertinent part, declaratory relief regarding the construction of the
provisions of the constitution involved in this dispute. The City and County amended their petition, seeking declaratory judgment
against Chase.

In February 2017, the City and the County filed their motion for partial summary judgment asserting they are entitled to summary
judgment regarding their requests for declaratory relief. The following month, Gander Mountain filed a Chapter 11 petition for
bankruptcy. The bankruptcy court modified the automatic stay, allowing the City and County to proceed to final hearing on their
pending motion for summary judgment. It further provided that, if the City and County prevail on the summary judgment motion,

the trial court could take steps necessary to enter an appealable final judgment. "' July 2017, the trial court granted the motion
for partial summary judgment, rendering a declaratory judgment in favor of the City and County. The following month, the
trial court severed the City's and County's claims against the Foundation, Gander Mountain, and Chase, and the counterclaims

against the City and County, from the remaining claims asserted by and between Gander Mountain, the Foundation, and Chase. 2
The City and County non-suited their claim for attorney's fees. The trial court signed a final judgment on November 7, 2017
rendering declaratory judgment in favor of the City and County and ordering that Gander Mountain, the Foundation, and Chase
take nothing on their counterclaims against the City and the County.

Thereafter, the City and County filed their second amended petition and first amended motion for summary judgment,
to which Chase and Gander Mountain objected as violative of the bankruptcy court's order partially lifting the stay. The
parties entered into a Rule 11 agreement providing that the City and County would withdraw their second amended
petition and first amended motion for partial summary judgment. Accordingly, the City's and County's first amended
original petition and initial motion for partial summary judgment are the live pleadings.

2 The claims between Gander Mountain, the Foundation, and Chase are not part of this appeal.

*3 Specifically, the trial court declared that the closing of the Gander Mountain store extinguished the public purposes which
authorized the City's and County's grants of public money to repay loans taken out by the Foundation to build the Gander

Mountain store; the Agreements 3 failed to place sufficient controls on the transaction to ensure that the public purposes for
which the original grants of sales tax were made were carried out; the Agreements are unconstitutional because they allow public
funds to be spent without the necessary controls in place to ensure that the public purposes which authorized the grants are
carried out; it would be unconstitutional for the City and County to continue to grant sales tax proceeds to repay the loan once the
Gander Mountain facility was no longer open and no public purpose is being served; and the Agreements are unconstitutional
to the extent they purport to require the City and County to grant sales tax proceeds to pay off the loan when the public purposes
supporting the grants are no longer being served.

3 Unless otherwise specified, the term “Agreements” refers to the RCDAs and Interlocal Agreement collectively.

Gander Mountain, the Foundation, and Chase filed notices of appeal. Shortly thereafter, they filed a notice of bankruptcy stay,
and this court issued an opinion suspending the appeal pursuant to Texas Rule of Appellate Procedure 8.2. See TEX. R. APP.
P. 8.2.; Corsicana Indus. Found. v. City of Corsicana, No. 10-17-00316-CV, 2017 Tex. App. Lexis 11581 (Tex. App.—Waco
Dec. 13, 2017, no pet.) (mem. op.). The Foundation and Chase filed an unopposed motion to reinstate on November 3, 2022
based on the bankruptcy court's order allowing this appeal to proceed. The bankruptcy court also ordered that Gander Mountain
shall not participate in this appeal. By order of November 8, 2022, this court reinstated this appeal. See TEX. R. APP. P. 8.3.
Chase and the Foundation filed an unopposed motion to substitute parties explaining that, in connection with Gander Mountain's
bankruptcy, the Foundation assigned all of its rights in this appeal and the underlying lawsuit to Chase. This court granted the
motion. Accordingly, Chase now pursues this appeal both individually and as assignee of the Foundation.

Declaratory Judgment
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In its sole issue, Chase contends the trial court erred in granting partial summary judgment and rendering a final declaratory
judgment in favor of Appellees. In four sub-issues, Chase focuses on determination of the applicable constitutional provision,
the effect of the closing of Gander Mountain, whether the Agreements contain sufficient controls to protect taxpayers, and the
applicability of a statute requiring the Agreements to be presumed valid.

STANDARD OF REVIEW

[1] 2] In reviewing a declaratory judgment, we refer to the procedure for resolution of the issue at trial to determine the
applicable standard of review on appeal. See TEX. CIV. PRAC. & REM. CODE ANN. § 37.010; Englishv. BGP Int'l, Inc., 174
S.W.3d 366, 370 (Tex. App.—Houston [14th Dist.] 2005, no pet.). Thus, declaratory judgments decided by summary judgment
are reviewed under the same standards of review that govern summary judgments generally. Cadle Co. v. Bray, 264 S.W.3d
205, 210 (Tex. App.—Houston [ Ist Dist.] 2008, pet. denied).

[31 [4] [5] We review the trial court's decision to grant summary judgment de novo. 7ex. Mun. Power Agency v. Pub. Util.

Comm'n, 253 S.W.3d 184, 192 (Tex. 2007). The movant for traditional summary judgment has the burden of showing that there
is no genuine issue of material fact and it is entitled to judgment as a matter of law. TEX. R. CIV. P. 166a(c); Mann Frankfort
Stein & Lipp Advisors, Inc. v. Fielding, 289 S.W.3d 844, 848 (Tex. 2009). Once the movant establishes a right to summary
judgment as a matter of law, the burden shifts to the nonmovant to present any evidence raising a genuine issue of material fact,
thereby precluding summary judgment. See City of Houston v. Clear Creek Basin Auth., 589 S.W.2d 671, 678-79 (Tex. 1979).
Review of a summary judgment requires that the evidence be viewed in the light most favorable to the party against whom
the summary judgment was rendered, crediting evidence favorable to that party if reasonable jurors could, and disregarding
contrary evidence unless reasonable jurors could not. Fielding, 289 S.W.3d at 848. We indulge every reasonable inference in
favor of the non-movant and resolve any doubts in his favor. City of Keller v. Wilson, 168 S.W.3d 802, 824 (Tex. 2005).

APPLICABLE LAW

*4 [6] The Texas constitution provides that the Legislature has no power to authorize any county, city, town, or other political
corporation or subdivision of the State to lend credit or grant public money or thing of value in aid of, or to any individual,
association, or corporation whatsoever. TEX. CONST. art. I, § 52(a). The Texas Supreme Court has explained that provision
means that the Legislature cannot require gratuitous payments to individuals, associations, or corporations. 7ex. Mun. League
Intergovernmental Risk Pool v. Tex. Workers’ Comp. Comm'n, 74 S.W.3d 377, 383 (Tex. 2002). A political subdivision's paying
public money is not gratuitous if the political subdivision receives return consideration. /d.

Additionally, article III, Section 52-a of the constitution authorizes the legislature to provide for the creation of programs and
the making of loans and grants of public money for the public purposes of development and diversification of the economy of
the state, the elimination of unemployment or underemployment, or the development or expansion of commerce in the state.
TEX. CONST. art. III, § 52-a. The Texas Local Government Code authorizes the governing body of a municipality and the
commissioners court of a county to establish and administer programs for making loans and grants of public money to promote
state or local economic development. TEX. LOC. GOV. CODE ANN. §§ 380.001, 381.004.

Constitutionality of the Agreements

Chase contends that the resolution of this case is governed by article III, Section 52-a of the Texas Constitution which creates
an exception to the constitutional prohibition on the lending of public credit or granting of public money by providing that
programs fostering economic growth serve a public purpose. Furthermore, the Texas legislature enacted statutes to encourage
economic development through grants of public money, including Local Government Code Sections 380.001 and 381.004. To
facilitate the development of a new shopping center, Chase's argument continues, the City and County availed themselves of
the economic development opportunities afforded by article 111, Section 52-a and Sections 380.001 and 381.004. It concludes
that “[blecause the City and County properly pledged sales tax funds to repay the Foundation's loans under these constitutional
and statutory provisions, the [Agreements] granting those funds for economic development are constitutional.”
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[71 [8] Appellees respond by arguing there is a three-part test for determining the constitutionality of the agreements. They
rely on a Texas Supreme Court case that considered whether the Texas Workers” Compensation Subsequent Injury Fund and
the regulations implementing the fund violate Section 52(a) of the Texas Constitution. See Tex. Mun. League, 74 S.W.3d at
384-86. That section is a general prohibition of the use of public money for private purposes. See Byrd v. City of Dallas, 118
Tex. 28, 6 S.W.2d 738, 740-41 (1928). Section 52(a) is intended to prevent the gratuitous grant of such funds to any individual,
corporation, or purpose. Edgewood Indep. Sch. Dist. v. Meno, 917 S.W.2d 717, 740 (Tex. 1995). Clarifying prior law, 7exas
Municipal League identified a three-part test to determine if a statute accomplishes a public purpose consistent with Section
52(a). The Legislature must: (1) ensure that the statute's predominant purpose is to accomplish a public purpose, not to benefit
private parties; (2) retain public control over the funds to ensure that the public purpose is accomplished and to protect the
public's investment; and (3) ensure that the political subdivision receives a return benefit. 7ex. Mun. League, 74 S.W.3d at 384.

*5 In rebuttal, Chase argues that Texas Municipal League does not apply because it interpreted Section 52(a), which restricts
the use of public money generally, not Section 52-a, which specifically allows use of public money for economic development.
Chase asserts that Section 52-a is the only constitutional provision that applies here; but that if 7exas Municipal League does
apply, the three-prong test has been met.

Applicability of Texas Municipal League

The Texas Constitution contains several provisions limiting the use of governmental resources and powers for public purposes.
See TEX. CONST. art. VIII, § 3 (taxes shall be levied and collected by general laws and for public purposes only); art. I1I, §§
50, 51, 52(a) (prohibiting donation or loan or pledge of public moneys or credit to any person, association, or corporation); art.
X1, § 3 (forbidding counties and cities from making donations or loans to private corporations); art. XVI, § 6(a), (b) (forbidding
any appropriation for private or individual purposes unless authorized by the Texas Constitution and describing parameters of

use of public money to aid handicapped persons). Other constitutional provisions provide for exemptions from taxation if public
property is used for public purposes. See id. art. XI, § 9 (county or municipal property held for public purposes exempt from
forced sale and taxation); art. VIII, § 2(a) (public property used for public purposes may be exempt from taxation).

[9] [10] [11] [12] Itis forthe courts to determine, as a matter of law, what a public purpose is. Hous. Auth. v. Higginbotham,
135 Tex. 158, 143 S.W.2d 79, 83 (1940); see also Davis v. City of Taylor, 123 Tex. 39, 67 S.W.2d 1033, 1034 (1934). However,
where the legislature has declared a certain thing to be for a public use, such declaration of the legislature must be given
weight by the courts. Higginbotham, 143 S.W.2d at 83. Generally, the objective of a “public purpose” is the promotion of the
general prosperity and welfare of residents within a given political subdivision. See Davis, 67 S.W.2d at 1034. “[I]f an object
is beneficial to the inhabitants and directly connected with the local government it will be considered a public purpose.” /d.
(quoting 6 EUGENE MCQUILLIN, MUNICIPAL CORPS. 292, § 2532 (2d ed. 1928)).

[13] But establishing that the action at issue was implemented for a public purpose does not end the inquiry as to
constitutionality. Long before the 7Texas Municipal League decision, when determining the constitutionality of any provision
authorizing use of public funds committed in furtherance of some public purpose, courts have considered whether the
governmental entity properly supervised and controlled the enterprise. See Gillham v. City of Dallas, 207 S.W.2d 978, 983
(Tex. Civ. App.—Dallas 1948, writ ref'd n.r.e.) (held that cold storage facilities serve a public market purpose so long as the
city supervises and controls the buildings and business conducted therein). Additionally, in determining the constitutionality of
an ordinance that provides for the grant of public money, courts have historically considered whether the governmental entity
receives a return benefit. See Byrd, 6 S.W.2d at 740-41 (considering whether city's pension plan was gratuitous and in violation
of article 111, Sections 51, 52; article VIII, Section 3; and article XVI, Section 6). Stated differently, courts require some form of
continuing public control to ensure that the governmental entity receives its consideration, that is, accomplishment of the public
purpose. Key v. Comm'rs Court, 727 S.W.2d 667, 669 (Tex. App.—Texarkana 1987, no pet.) (per curiam) (considering whether
county violated article I1I, Section 52(a) when it transferred projects to a non-profit entity and failed to retain public control).
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*6 [14] [15] Article I1I, Section 52-a, the provision Chase relies on, is one of several constitutional provisions limiting the
use of governmental resources for public purposes. Adopted in 1987, it specifically expanded the definition of public purposes

to include economic development. See Tex. Att'y Gen. Op. No. JM-1255 at *13 (1990).4 But there is nothing to suggest
that Section 52-a was intended to relieve governmental entities from the obligation to prove the same factors required when
determining the constitutionality of government actions involving other constitutional provisions. That is, government entities
relying on Section 52-a are still required to show that public resources and powers are used for the direct accomplishment
of a public purpose, transactions using such resources and powers contain sufficient controls to ensure the public purpose
will be carried out, and the governmental entity receives a return benefit. /d. at *15-16; see also Tex. Att'y Gen. Op. No.
KP-0261 at *5-7 (2019) (applying the Texas Municipal League test in construing Local Government Code Section 381.004(b)
regarding a commissioner's court's authority to develop and administer economic development programs). We conclude that the
determination of the constitutionality of provisions implemented for a public purpose calls for consideration of the same factors
regardless of which constitutional provision may be implicated. In its 7exas Municipal League opinion, the Texas Supreme
Court merely restated prior law. See Tex. Mun. League, 74 S.W.3d at 384. Accordingly, we reject Chase's argument that the so-
called Texas Municipal League three-prong test does not apply here.

Even though Attorney General opinions are not controlling, they can be persuasive. Holmes v. Morales, 924 S.W.2d
920, 924 (Tex. 1996).

Application of Texas Municipal League

1) Accomplishment of a Public Purpose
[16] To meet the first requirement of the Texas Municipal League test, Appellees must ensure that the predominant purpose of

the Agreements is to accomplish a public purpose. See id. Economic development has been declared a public purpose. TEX.
CONST. art. I11, § 52-a; Higginbotham, 143 S.W.2d at 83. Undoubtedly, Appellees intended a species of economic development.
But the parties disagree as to the precise activity meant by that term. The trial court made no declaration identifying the public
purposes that authorized the grant of sales tax proceeds. However, by its determination that the closing of the Gander Mountain
store extinguished the public purposes, the trial court necessarily impliedly found as a matter of law that the operation of the
Gander Mountain store in Corsicana was a public purpose. See WesternGeco, L.L.C. v. Input/Output, Inc., 246 S.W.3d 776,
783-87 (Tex. App.—Houston [14th Dist.] 2008, no pet.) (examining declarations requested in motion for summary judgment
to determine implied declarations made by the trial court when it granted motion).

Chase asserts that the public purpose of the tax grant was the development of a new shopping center, and when the shopping
center was developed Appellees’ objectives were met. Additionally, it contends, since the tax revenue was to be used for the
exclusive purpose of paying the loan that financed the construction of the Gander Mountain facility, the public purpose of the
tax incentives was tied to the construction of the building, not the continuous operation of Gander Mountain.

Appellees contend that the grant of tax money was meant to incentivize Gander Mountain's presence in Corsicana which would,
in turn, spawn more economic development. Because the facility closed, they argue, Gander Mountain and the Foundation
ceased fulfilling the public purposes for which they received sales taxes. In other words, they contend, and as declared by the
trial court, the closing of the Gander Mountain store extinguished the public purposes which authorized Appellees’ grants of
public money. Instead, they assert, the result is the ongoing grant of public dollars to a defunct business.

a) Evidence

In 2003, the Corsicana Chamber of Commerce sent a letter of intent to the Chief Executive Officer of Gander Mountain outlining
a sixteen-million-dollar incentive package based on the opening of a Gander Mountain flagship store in Corsicana. The sixteen
million was to go toward the building, fixtures, infrastructure, improvements, and land. In addition, the City of Corsicana would
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waive permit and hook-up fees and expedite the permitting process. Local banks had given preliminary approval of the incentive
package pending finalization of certain aspects of the deal.

*7 The RCDAs provided that the City and County determined it was necessary to enter into the Agreements with the
Foundation “to implement certain components of the economic development program.” The Foundation agreed to use all of the
tax money it received solely for the purpose of repayment of debt associated with the funding of incentives offered solely to
Gander Mountain. Further, each RCDA provided that it shall terminate upon repayment of the debt associated with the Gander
Mountain incentive package.

The Interlocal Agreement filled in some details and clarified. It explained that the Foundation entered into a Development
Agreement with Gander Mountain to develop a retail facility on a portion of the 132-acre development site. Pursuant to that
agreement, the Foundation was obligated to obtain a construction loan for $10 million to finance the construction of a Gander
Mountain facility. The terms of that loan were to be mutually acceptable to both Gander Mountain and the Foundation. The
loan was to be secured by a pledge of sales tax granted to the Foundation, a first lien security interest on the land and facility,
and an assignment of the lease payments under the lease signed by Gander Mountain.

The Interlocal Agreement explained that the City and County determined “it is in the public interest to promote the economic
development of the Gander Mountain facility” and grant a specified percentage of sales taxes generated by Gander Mountain
and other businesses in the development site “to facilitate such economic development,” meaning “the economic development
of the Gander Mountain facility.” The grants to the Foundation serve as security for the Foundation's construction loan obtained
to build the Gander Mountain facility, and the sales tax fund is to be used for the sole and exclusive purpose of paying principal
and interest on that loan. The Interlocal Agreement also stated that the City and County shall deposit the sales taxes into the
Foundation's sales tax fund “following the completion and opening of Gander Mountain.”

In support of their motion for partial summary judgment, Appellees presented affidavits of the city manager and the county
judge stating that:

The purpose of the grant of sales tax was to facilitate the development of the retail center and assist in the implementation of
the economic development objectives of the City ... and ... County, including the development of the retail center, the creation
of jobs, the establishment of a retail business within the City and County of a type not previously found in Corsicana, the
generation of ad valorem tax revenues on the real property, inventory and equipment and the generation of sales tax revenues
from the retail center and other businesses.

The purpose of the grants of sales tax was to make payments on a construction loan, and then a permanent loan that replaced
the construction loan.

The language in the affidavits echoed the 2004 agreements. The purpose of the sales tax grants was, generally, to facilitate
development of the retail center, and the specific purpose was to repay the debt associated with construction of the Gander
Mountain facility.

b) Analysis

[17] All of the promised tax revenue, some of which was generated by other stores in the shopping center, was meant to pay
for construction of the Gander Mountain facility. The agreements at issue did not provide for the grant of tax revenue to finance
any other buildings or help any other businesses. Had the agreements provided that the tax grants would be used to build the
entire retail center, rather than just one store, that might indicate the parties intended that the public purpose of the agreements
was to build the entire retail center. Tying the obligation to pay to the construction of one specific store in the retail center
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signals that the public purpose meant to be achieved by these agreements was to have a Gander Mountain store in Corsicana
that was open for business.

*8 Furthermore, Appellees’ obligation to help finance the construction of the Gander Mountain facility by contributing a
portion of the sales tax revenue hinged on the opening of that store. If Gander Mountain had never opened, Appellees would not
have been required to contribute to the sales tax fund at all. If, as Chase argues, the Foundation met its obligation and the public
purpose was achieved when the building was constructed, then construction of the building should have triggered Appellees’
requirement to pay. Where payment is tied to opening the store, it follows that payment is tied to its continued operation.

In reviewing a summary judgment, we must indulge every reasonable inference in favor of the non-movant. See City of Keller,
168 S.W.3d at 824. Based on the language in the Agreements, it is not reasonable to infer that the parties intended that the public
purpose to be achieved was the development of the entire shopping center as Chase would have us do. The record supports the
trial court's implied finding that the public purposes which authorized Appellees’ grants of public money was the opening and
continued operation of the Gander Mountain store.

¢) Extinguishment of the Public Purpose

[18] Next, we consider Chase's argument that, contrary to the trial court's declarations, the closure of the Gander Mountain
store did not extinguish the public purpose of the grants or render the Agreements void and unconstitutional. In support of this
argument Chase contends that the public purpose of the tax grants was to develop a retail shopping center, it was developed,
and Appellees received the benefit of their bargain. Chase also asserts that Appellees’ unconditional payment obligations are
not contingent on the Gander Mountain store remaining open. Relying on each RCDA's provision that it would terminate upon
repayment of the debt associated with the Gander Mountain incentive package, Chase asserts that since the multimillion-dollar
debt to Chase has not been fully repaid, the trial court has judicially re-written the Agreements.

As explained above, the record supports the trial court's implied determination that development of the shopping center as a
whole was not the public purpose behind the tax grants. But rather, the public purposes of the sales tax grants were to secure
the presence and operation of a Gander Mountain store in Corsicana. Thus, during the time period Gander Mountain was open,
the public purposes of the Agreements were being achieved. Accordingly, when Gander Mountain closed it was no longer
possible to accomplish the public purposes of ensuring the presence and operation of Gander Mountain in Corsicana. The unpaid
debt owed on the building does not have any bearing on the determination of the constitutionality of the Agreements. Thus,
describing the determination that those Agreements are unconstitutional as an act of judicially re-writing the Agreements is a
mischaracterization. The record supports the trial court's determination that the closure of Gander Mountain extinguished the
public purposes of the tax grants. Accordingly, the first prong of the Texas Municipal League test is no longer being met. See
Tex. Mun. League, 74 S.W.3d at 384.

2) Public Control
[19] [20] The second prong of the Texas Municipal League test requires that the governmental body retain public control
over the funds to ensure that the public purpose is accomplished and to protect the public's investment. /d. Chase contends
that Appellees controlled the economic development project and ensured the public purpose was accomplished by requiring
the Foundation to obligate itself contractually to perform a function beneficial to the public. Chase asserts that the Agreements
contain numerous controls “with respect to both the spending of public funds and the repayment of Chase's loan” to ensure the
public purpose was carried out by the sales tax grant. Those purported controls are as follows:

*9 *The grant of sales tax is subject to the limitations set forth in the Agreements.

*None of the money will come from ad valorem taxes; funded solely from sales taxes.
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*All of the money will be used solely to repay debt associated with Gander Mountain incentives.
*Said incentives are limited to the construction of real property.

*The Foundation will provide written reports tracking the funds.

*Appellees have the right to request information regarding construction.

*The Foundation must deposit grant proceeds into a separate account and use all interest earned by that account to pay the
debt associated with the incentive.

*The Foundation is prohibited from using the funds for any other purpose.

*The Foundation is obligated to obtain a loan secured by sales tax revenue.

* Appellees must segregate the sales taxes pledged and deposit them into the separate account maintained by the Foundation.
*The grants are limited to sales taxes actually received from the Comptroller.

*The Foundation must provide to Appellees any information reasonably requested regarding construction.

Based on the foregoing provisions in the Agreements, Chase asserts the Agreements contain the following safeguards:

(a) Appellees retain control of the sales taxes until they are transferred to a Foundation account that exists only to repay
the loan;

(b) The Foundation shall use 100% of the sales taxes to pay the principal and interest of the loan;
(c) The loan can only be used to fund and finance the construction of the Gander Mountain store;
(d) The grant of sales taxes is contingent on sales taxes actually being generated from the stores in the retail center; and

(e) The sales tax grants are funded only after the sales taxes are actually received by Appellees from the State.

Appellees assert that “control,” as used in this context, means that the government must retain sufficient rights to ensure that
it can compel compliance, now and in the future, to ensure a public purpose is achieved. They contend that the transaction
documents must contain actual benchmarks, rights, and remedies to ensure that the purpose is achieved, so that the transaction
is not a mere unconditional grant of funds.

Control is defined as the power or authority to manage, direct, or oversee. Control, BLACK'S LAW DICTIONARY (11th ed.
2019). A public entity may retain public control over the use of its resources by entering into an agreement or contract that
imposes an obligation on the recipient to perform a function benefiting the public. See Tex. Att'y Gen. Op. No. KP-0234 (2019)
at *8-10. But the agreement should also contain some element of oversight by the governmental entity to ensure the public
purpose is met. /d. Additionally, the agreement should provide rights or remedies in favor of the governmental entity if the
public purpose is no longer being achieved. See Tex. Att'y Gen. Op. No. KP-0423 (2023) at *5.

Terms that would constitute governmental control could include requiring a minimum term of occupancy or continued
operations, occupancy by a specific tenant or business, and the creation and maintenance of employment positions; a recapture
provision stating that if the private entity does not meet required performance standards, the governmental entity will have a
right to seek reimbursement of the incentives that were provided; and an authorization for the governmental entity to terminate
or modify the agreement if the recipient fails to comply with any terms of the agreement. See TEXAS MUNICIPAL LEAGUE
ECONOMIC DEVELOPMENT HANDBOOK 148 (Amber McKeon-Mueller ed., 2022).
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*10 As set out above, Chase points out some safeguards in the Agreements. Where the money comes from and where it
goes is specified. Importantly, the Foundation's use of the tax grant funds is restricted to repayment of the loan on the Gander
Mountain facility. However, the Agreements do not provide rights or remedies in favor of Appellees should the Foundation
fail to comply with these requirements. In other words, there are directions for funneling the money to repay the construction
loan that would fulfill the public purposes, opening and operating Gander Mountain, but nothing in the Agreements addresses
Appellees’ recourse if the public purposes failed, that is, if Gander Mountain closed. The Agreements focus on the money trail.
They lose sight of the public purposes.

In furtherance of the public purpose of bringing a Gander Mountain store to Corsicana, the Agreements reference the loan on
a building, the intended occupant of which was Gander Mountain. The RCDAs specifically say that the obligation to make the
payments “shall be absolute and unconditional,” and Appellees “shall make such payment without abatement, diminution or

deduction regardless of any cause or circumstances whatsoever” until the loan is paid off. > The Interlocal Agreement provides
that it will remain in effect until the latter to occur of the expiration or earlier termination of Gander Mountain's twenty-year
lease or the full and final payment of all principal and interest on the loan. The absolute and unconditional obligation to pay
off the loan connotes the absence of control. Furthermore, the imperative to pay required by the Agreements dovetails with
the lease term providing that Gander Mountain is not required to continuously operate the premises “throughout or during any
portion of the term” of the lease to leave no doubt that Appellees’ obligation remains even if Gander Mountain is not doing
business in Corsicana.

A prior version of the Agreements provided that“[t]his agreement shall terminate upon repayment of the debt associated
with the incentive package or cessation of operations of Gander Mountain.” The record does not include evidence
indicating why that last phrase was removed or identifying the party advocating for its removal.

The Agreements provide no recourse for Appellees if Gander Mountain vacates the store before the end of its lease or before
the loan is paid in full. If the building is empty, or another business leases the building, that in no way advances the public
purpose of bringing Gander Mountain to Corsicana. Yet, as illustrated by this case, there is no termination provision in the
Agreements that Appellees can employ if they determine the public purposes are no longer being achieved. See Tex. Att'y Gen.
Op. No. KP-0234, at *9-10.

[21] We have been unable to discern any provisions in the Agreements that constitute an element of oversight by Appellees to
ensure the public purposes are met, nor has Chase identified any. The right to mere document review does not provide authority
to address irregularities. There is no provision allowing Appellees to back out for any reason, to change any terms, or seek
reimbursement. The Agreements do not give Appellees any control over the shopping center, the Gander Mountain building,
or the terms of either the loan or the lease.

We conclude that the Agreements do not include provisions sufficient to protect taxpayer money and ensure the public purposes
are being met. Accordingly, the second prong of the Texas Municipal League test, which requires that the governmental entity
retain control over the funds to ensure the public purposes are met and to protect the public's investment, has not been met here.
See Tex. Mun. League, 74 S.W.3d at 384.

Appellees did not assert in their summary judgment that the third prong, requiring them to receive a return benefit, was not
met. Thus, we need not address that prong.

Summation

*11 Appellees were entitled to enter into agreements with the Foundation to further economic development in Corsicana. See
TEX. CONST. art. II1, § 52-a; TEX. LOC. GOV. CODE ANN. §§ 380.001, 381.004. However, because their Agreements failed
to include provisions allowing Appellees to retain control over the funds to ensure that the public purposes are accomplished
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and to protect the public's investment, and because Gander Mountain's closing extinguished the public purposes for which the
tax grants were created, the Agreements are not constitutional. See Tex. Mun. League, 74 S.W.3d at 384.

Presumption of Validity

[22] Chase contends that the 2004 resolutions authorizing Appellees to enter into the economic development agreements
cannot be challenged due to application of Section 51.003(a) of the Texas Local Government Code. That statute provides that
a governmental act or proceeding of a municipality is conclusively presumed, as of the date it occurred, to be valid and to
have occurred in accordance with all applicable statutes and ordinances if a lawsuit to annul or invalidate the act or proceeding
was not filed on or before the third anniversary of the effective date of the act or proceeding. See TEX. LOC. GOV. CODE
ANN. § 51.003(a).

[23] Section 51.003(b)(1) provides that Section 51.003(a) does not apply to an act or proceeding that was void at the time it
occurred. /d. § 51.003(b)(1). Here, because the parties” Agreements did not include adequate controls to protect taxpayers, the
Agreements are unconstitutional. See Tex. Mun. League, 74 S.W.3d at 384. The rule generally is that unconstitutional laws are
void ab initio. See Ex parte E.H., 602 S.W.3d 486, 494 (Tex. 2020). Therefore, there is no applicable presumption of validity
pursuant to Section 51.003(a). See TEX. LOC. GOV. CODE ANN. § 51.003(b)(1).

Conclusion

The Agreements are unconstitutional and therefore not binding on the parties. See Tex. Mun. League, 74 S.W.3d at 384.
Accordingly, Appellees met their burden to show there is no genuine issue of material fact and they are entitled to judgment as
a matter of law. See Fielding, 289 S.W.3d at 848. The trial court did not err in granting partial summary judgment and rendering
a final declaratory judgment in favor of the City of Corsicana and Navarro County. We overrule Chase's sole issue.

We affirm the trial court's judgment.

(Chief Justice Gray dissenting.)

DISSENT
TOM GRAY, Chief Justice

This case involves an argument about the validity and interpretation of a written contract in which sales taxes from a business
development were to be paid to the developer to be used for loan repayments. The dispute was resolved via a motion for summary
judgment. There is at least a fact question of whether the government entities, the City of Corsicana and Navarro County,
received what they contracted for with the Corsicana Indust. Found., et al. v. City of Corsicana Page 2Corsicana Industrial
Foundation, Inc., the developer, for the benefit of a third party, the lender, Chase Bank. All parties enjoyed the benefits of the
contract for 10 years with Gander Mountain in operation as the business tenant anchoring the development and continue to do
so with the other retail shops that the development drew in as it was designed to do and which was the purpose of the design.

Gander Mountain, the anchor tenant in the development, went bankrupt. It appears that the City and County no longer like the
deal they made because they failed to have a provision in the contract for this contingency. It may now look like a bad deal, but
they had no complaints for the first decade. The question, both factual and legal, is what is the impact of the bankruptcy and
thus cessation of business of the anchor tenant ten years into the operation of the agreement. During negotiations, the parties
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had specifically removed the clause from the written contract that would have yielded the result that is now judicially written
back into the contract. I do not believe the law or the procedural posture of the case allows that result.

*12 The Court also determines that the constitutionally necessary control was not maintained over the use of the tax revenue.
But the City and County maintained absolute control over the use of the funds by making sure they were used only for a single
purpose, repayment of the debt incurred to build the building that draws the businesses which generate and pay the sales tax. |

cannot imagine how the City and County could have established any more stringent control over the use of the funds. :

I note that unlike many economic development incentives that provide for ad valorum tax abatements, this agreement
was different. The genius of the agreements here is that if there are no sales taxes generated, there are no incentives paid.
The incentive and payment is, thus, self-regulating, easy to calculate, easy to confirm compliance, and easy to enforce
if violated. Unlike the ad valorum abatement incentives that are tied to employment levels, payroll, or other metrics,
the City and County continue to enjoy the substantial benefits for which they contracted, including the collection of ad
valorum taxes on the entire infrastructure even though part of it is vacant and, thus, not generating any sales taxes (so it
is also not generating an incentive payment). See the affidavits quoted on pages

of the Court's opinion.

The Court has declared the contract was unconstitutional from its inception. Based on this Court's holding, the City and County
should have sued for this declaration immediately upon completion of the building or occupancy by Gander Mountain before
the first cent of tax revenue was paid over to the Foundation. And based on the Court's holding, the City and County never
owed anything; thus, the taxpayers will be expecting to recover the funds illegally turned over to the Foundation from those
officials responsible for authorizing those illegal payments.

From a policy perspective, this holding will be the death knell of this type of economic development agreement. No creditor
will make a loan in reliance on a dedication of sales tax to repay the loan if the taxing entities can have the contract determined
to be unconstitutional after payments have been made for 10 years. There are many who criticize the government for trying to
pick winners and losers in the business place by choosing to use tax incentives. They will like the result. But I do not think the
law or the procedural posture of this case supports it.

Accordingly, I respectfully dissent to the Court's opinion and judgment.

All Citations

--- S.W.3d ----, 2024 WL 118969

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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COURT OF APPEALS
TENTH DISTRICT OF TEXAS

January 11, 2024
No. 10-17-00316-CV

CORSICANA INDUSTRIAL FOUNDATION, INC., GANDER MOUNTAIN
COMPANY AND JP MORGAN CHASE BANK, N.A.

V.

CITY OF CORSICANA AND NAVARRO COUNTY

From the 13th District Court

Navarro County, Texas
Trial Court No. D17-26224-CV

JUDGMENT

This court has reviewed the briefs of the parties and the record in this proceeding as relevant
to the issues raised and finds no reversible error is presented. Accordingly, the trial court's
judgment signed on November 7, 2017 is affirmed.

It is further ordered that the City of Corsicana and Navarro County are awarded judgment
against Corsicana Industrial Foundation, Inc. and JP Morgan Chase Bank, N.A., jointly and
severally, for the City of Corsicana's and Navarro County's appellate costs that were paid, if any,
by the City of Corsicana and Navarro County; and all unpaid appellate court costs, if any, are taxed
against Corsicana Industrial Foundation, Inc. and JP Morgan Chase Bank, N.A., jointly and
severally.

A copy of this judgment will be certified by the Clerk of this Court and delivered to the

trial court clerk for enforcement.



g,

759,

W% OF 4p ", PER CURIAM
LA,

Q pnessosng, L Fp
SN S %
§OF : " 2 e
SOf. X0 Beverly Williams, Clerk
Z o i & ’
’zj"c; N ,,w*@i‘ %UV\ y Q/\(UU\/UE
"49,,/7 EQETC o By: Kim Wernet, Deputy Clerk

”’-fl.vmnimi’\**‘
Panel consists of Chief Justice Gray and Justices Johnson and Smith. Opinion delivered by Justice
Smith. Chief Justice Gray dissenting.

Corsicana Indus. Foundation v. City of Corsicana Page 2



TAB 3



SR TPE o B
: k3 -

Z01INOY =1 AM11: 5%

CAUSE NO. D17-26224-CV .zoos‘gtTmla. T@fﬁi};“
N AY&RIB QURTY. TX
CITY OF CORSICANA and § E DISBRIGHYCOURT
NAVARRO COUNTY § —
Plaintiffs, §
§
v, §
N -
GANDER MOUNTAIN COMPANY and § 13" JUDICIAL DISTRICT
THE CORSICANA INDUSTRIAL §
FOUNDATION, INC. §
Defendants, 3
§
V. N
§
JP MORGAN CHASE BANK, N.A. §
Intervenor. § NAVARRO COUNTY, TEXAS

FINAL JUDGMENT

On the 20™ day of June, 2017, the Court heard the Motion for Partial Summary Judgment
filed in this Cause by the City of Corsicana (“the City”) and Navarro County (“the County™), and
the Court, after examining the pleadings timely filed, the Motion for Partial Summary Judgment,
the responses filed by Gander Mountain Company (“Gander Mountain™), The Corsicana
Industrial Foundation, Inc. (“the Foundation™) and JP Morgan Chase Bank, N.A., the summary
judgment evidence submitted for consideration and after hearing the arguments of counsel,
determined that the City and County are entitled to summary judgment. The Court entered an
order granting the Motion for Partial Summary Judgment on July 19, 2017. The Court later
entered an order on August 30, 2017, severing the claims which were the subject of the Motion
for Partial Summary Judgment from the other claims made by and between the parties in this
case and assigning the severed claims to cause no. D17-26224-CV, all as set forth in the Order of

Severance. Based on the foregoing:

FINAL JUDGMENT Page 1
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IT IS THEREFORE ORDERED, ADJUDGED AND DECLARED that the closing of the
Gander Mountain store extinguished the public purposes which authorized the City’s and
County’s grants of public money to repay loans taken out by the Foundation to build the Gander
Mountain store.

IT IS FURTHER ORDERED, ADJUDGED AND DECLARED that the Retail Center
Development Agreements and the Interlocal Agreement which are the subject of this action, and
the other transaction documents including the Lease, failed to place sufficient controls on the
transaction to ensure that the public purposes for which the original grants of sales tax were
made were carried out.

IT IS FURTHER ORDERED, ADJUDGED AND DECLARED that the Retail Center
Development Agreement and the Interlocal Agreement that grant City and County Sales Tax are
unconstitutional, void and illegal because they allow public funds to be spent without the
necessary controls in place to ensure that the public purposes which authorized the grants are
carried out.

IT IS FURTHER ORDERED, ADJUDGED AND DECLARED that it would be
unconstitutional, and a void and an illegal act for the City and the County to continue to grant
sales tax proceeds to repay the loan(s) once the Gander Mountain facility was no longer open and
no public purpose is being served.

IT IS FURTHER ORDERED, ADJUDGED AND DECLARED that the Retail Center
Development Agreements and the Interlocal Agreement which are the subject of this litigation
are unconstitutional, void and illegal to the extent that they purport to require the City and

County to grant sales tax proceeds to pay off the loan when the public purposes supporting the
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grants are no longer being served.

IT IS FURTHER ORDERED, ADJUDGED AND DECLARED that Gander Mountain
Company, Inc.. The Corsicana Industrial Foundation, Inc. and JP Morgan Chase Bank, N.A. take
notlﬁng on their claims against the City and County and that they obtain no declaratory relief
with respect to their claims against the City and County; provided, however, this Final Judgment
does not address. resolve, or affect: (a) JPMorgan Chase Bank, N.A.’s Plea in Intervention, as
amended from time to time, insofar as it addresses issues or claims other than the
constitutionality, voidance and illegality of the Retail Center Development Agreement and the
Interlocal Agreement as applied to JPMorgan Chase Bank, N.A., The Corsicana Industrial
Foundation, Inc.., and Gander Mountain Company; (b) Gander Mountain Company’s Cross-
Claim against The Corsicana Industrial Foundation, Inc., as amended from time to time,
addressing issues or claims other than the constitutionality, voidance and illegality of the Retail
Center Development Agreement and the Interlocal Agreement as applied to JPMorgan Chase
Bank, N.A., The Corsicana Industrial Foundation, Inc., and Gander Mountain Company; or (¢)
The Corsicana Industrial Foundation, Inc.'s Cross-Claim against Gander Mountain Company, as
amended from time to time, addressing issues or claims other than the constitutionality, voidance
and illegality of the Retail Center Development Agreement and the Interlocal Agreement as
applied to JPMorgan Chase Bank, N.A., The Corsicana Industrial Foundation, Inc., and Gander
Mountain Company.

This Final Judgment disposes of all claims and causes of action by and between the City
of Corsicana and Navarro County, on the one hand, and Gander Mountain Company, Inc., The

Corsicana Industrial Foundation, Inc. and JP Morgan Chase Bank, N.A., on the other.
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This Judgment is [inal and appealable. All relief not expressly granted is denied.

FINAL JUDGMENT
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CAUSE NO. D16-24705-CV

CITY OF CORSICANA and § IN THE DISTRICT COURT
NAVARRO COUNTY §
Plaintiffs §
§
V. §
§ =
GANDER MOUNTAIN COMPANY and ~ § 13™ JUDICIAL ISTRICT
THE CORSICANA INDUSTRIAL § Sp¢ =
FOUNDATION, INC. § 325 o
Defendants § 8_3_‘50 o
: P g
V. § 2 =
g aFa 2
JP MORGAN CHASE BANK, N.A. § 3 -
Intervenor. § NAVARRO COUNTY, TEXAS

ORDER GRANTING MOTION FOR PARTIAL SUMMARY JUDGMENT
On this the ( 9 #an of d:jv , 2017, came on to be heard the Motion For

Partial Summary Judgment of the City of Corsicana and Navarro County and the Court, having

considered the Motion and supporting evidence, the Responses and supporting evidence, and the
arguments of counsel, finds it should be in all things GRANTED.
IT IS THEREFORE ORDERED, ADJUDGED and DECREED that this Motion for Partial

Summary Judgment of the City of Corsicana and Navarro County is hereby GRANTED.

Signed this the / c?rkdayof ) ~V7 ,2017.

%{ﬁresiding

993



TAB 5



R

-~ RESOLUTION

A RESOLUTION FROM NAVARRO COUNTY APPROVING A RETAIL CENTER
DEVELOPMENT AGREEMENT BETWEEN NAVARRO COUNTY-: AND THE
CORSICANA INDUSTRIAL FOUNDATION

WHEREAS, the County realizes the economic advantages for development of a retail center on
the 132 acre business park site located at the intersection of IH 45 and US 287; and

WHEREAS, the Corsicana Industrial Foundation was created to facilitate growth of the County
and economic development of the area; and

WHEREAS, the County finds it necessary and convenient to enter into a Retail Center
Development Agreement, pursuant to Chapter 381.004 of the Texas Local Government Code, and
Section 2303.505 of the Government Code. with the Corsicana Industrial Foundation to implement
certain p of the ic development program as described in Attachment “A™; and

WHEREAS, the parties hereto find it necessary and advisable to enter into this Agreement to
evidence the duties and responsibilities of the respective parties with respect to a grant to be made
by Navarro County to the Corsicana Industrial Foundation to facilitate the development of the

Retail Center and assist in the impl. ion of the ect ic development objectives of Navarro
County.

NOW, THEEFORE, BE IT RESOLVED by the Navarro County Commissioners Court of
Navarro County, Texas, that Navarro County enter into a Retail Center Development Agreement
with the Corsicana Industrial Foundation: said agreement attached hereto and made a part hereof.

PASSED AND APPROVED this 1™ day of March, 2004

Alon Bristol
Navarro County Judge
\
M
Xit Herrington Olin Nickelberry
Commissioner, Precioct #1 Commissioner, Precinct #2
SR ifliam Ba J 'aul Ross
. o Em\!;}'s&igner, Precinct #3 ioner, Precinct #4
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N %
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4 7 “~g . Sherry Dowd/County Clerk
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SENT BY: CORSICAMA/NAVARRD COUNTY ¢ OF C; 803 B74 4187; FER-24-04 12:28Ph; FAGE 1/4

RESOLUTION NO._ 20038

A RESOLUTION OF THE CITY COUNCIL, OF THE CITY OF
CORSTCANA, TEXAS, ATTROVING A RETAIL CENTER
DEVELOPMENT AGREEMENT BETWEEN THE CITY OF
CORSICANA AND THE CORSICANA INDUSTRIAL FOUNDATION.

WHEREAS, the City realizes the economiv advantages fur development of a retail center on the
132 acre business pack site Incated at the intersection of 1H 45 and Uy 287; and

WI_-}EM&S* the Corsicana Indu=trial Foundation was created to facilitate gl'ﬂ“’ﬂ':l of the CI'L}-' aud
sconomic development of the area; and

WHEREAS, the Cily finds it necessary and convenient to enter mto a Retml Center
Development Agreement, pursuant w Chapter 380 of the Texas Local Government Code, with the
Corgicana Tndustrial Foundation to implement certain componenls of the ceonomic development prograrm
ts deseribed in Attaclunent A and

WHEREAS, the parties hereto find it necessury and advisable to enter into this Agreement to
pvidence the dutics and responsibilities of the respecuive parties with respect to a grant to he made by the
City to the Corsicana Industrial Foundation to facilitate the development of the Retail Center and assist in
the implementation of the economic development objectives of the City.

NOW, THEREFORE, BE IT RESOLYED by the City Council of the City of Corsicana,
Texus, that the City Manager is authorized to act on behalf of the City and cxeoule and cnier inio o Relsl
Center Development Agreement with the Corsicana Industrial Toundation:  said apreement allached
huerews and made a pard hereol,

PASSED and APPROVED this 3™ day of February, 2004, i

ATTEST:

{:afh:f u“an‘l Cirj‘_. S C'F'l.."lﬂ,r}. o e R P % _

APPTROVED AS TO FORM:

Py

Paige Glicksman, City Attomey AR =

Exhibit 6
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RETAIL CENTER DEVELOPMENT AGREEMENT

THIS RETAIL CENTER DEVELOPMENT AGREEMENT, dated as of February 3, 2004, executed by
and between the City of Corsicana, Texas (the "City") and The Corsicana I[ndustrial Foundation, Inc.

(the"Foundation").
WITNESSETH:

WHEREAS, the City realizes the economic advantages for development of a retail center on the 132
acres business park site located at the intersection of [H 45 and US 287; and

WHEREAS, the Foundation was created to facilitate growth of the City and economic development of
the area; and

WHEREAS, the City finds that it is necessary and convenient to enter into this Agreement, pursuant
to Chapter 380 Texas Local Government Code, with the Foundation to implement certain components
of the economic development program as described in Attachment A; and

WHEREAS, the parties hereto find it necessary and advisable to enter into this Agreement to evidence
the duties and responsibilities of the respective parties with respect to a grant to be made by the City to

the Foundation to facilitate the development of the Retail Center and assist in the implementation of the
economic development objcctives of the City.

NOW THEREFORE, in consideration of the covenants and agreements herein made, and subject
to the conditions herein set forth, the City and the Foundation contract and agree as follows:

ARTICLE1
GRANT Foundation
Section 1.1. Grant. The City hereby agrees to grant to the/1.5% of the sales tax generated by Gander
Mountain and Home Depot and .75% of the sales tax generated from the remaining business located on
the 132 acre tract described in attached Exhibit B. In entering into this Agreement, it is the intent of the
City that the Grant be made available to the Foundation subject to the limitations set forth herein. The
City hereby declares that none of the moneys comprising the Grant have or shall come from the ad
valorem taxes of the City. The Grant shall be funded on the date of delivery of sales tax to the City by
the State of Texas. The Grant shall be funded solely from the gross revenues derived by the City from
the sales tax as define herein.

Scction 1.2. Place of Payment. The City shall make the Grant directly to the Foundation at the
address provided in Section 3.1.

Section 1.3. Obligations Unconditional. The obligations of the City to make payment required of the City
under this Agreement shall be absolute and unconditional, and the City shall make such payment without
abatement, diminution or deduction regardless of any cause or circumstances whatsoever including, without
limitation, any defense, set-off, recoupment or counterclaim which the City may bave or assert against the
Foundation or any other person.

ARTICLE II

OBLIGATIONS OF THE CITY AND THE FOUNDATION
REGARDING USE OF THE GRANT

Section 2.1, Use of Moneys by Foundation. The Foundation agrees to use all of the moneys from the
Grant solely for the purpose of repayment of debt associated with the funding of incentives offered

325



solely to Gander Mountain and in accordance with the terms and conditions set forth in the Ordinance
and this Agreement.

Section 2.2. Funding of Improvements. The Foundation shall use 100 percent of the proceeds of the
Grant to repay debt associated with incentives offered solely to Gander Mountain consistent with the
terms of the financing documents executed and delivered by the Foundation in connection with the loan
to fund said incentives. Said incentives shall be limited to the construction of real property. The
Foundation agrees to provide to the City a written reports documenting use of the funds and
acknowledgement of the lending institution receipt of the funds, In addition, the City may request from
the Foundation any additional information to determine the status of the construction of, and estimated
date of completion and opening of, the Retail Center. The Foundation shall provide such reports no less
often than quarterly, and the first report shall be delivered to the City by no later than 90 days after the
date the Grant is funded by the City.

Section 2.3. Funds and Accounts. The Foundation has established the Grant Fund (the "Fund"),

and the Foundation shall deposit all of the Grant proceeds in the Fund, pending the expenditure of such
proceeds. The Grant Fund shall be established as a separate account held by the Foundation. All
interest earned by this account shall be used to pay the debt associated with the incentive offered solely
to Gander Mountain. Funds from this account may not be used for any other purpose,

ARTICLE 11

MISCELLANEOUS

Section 3.1. Notice. Any notice required by this Agreement shall be deemed to be properly served

if hand-delivered, with evidence of acceptance of delivery by the receiving party, or by deposit in the
U.S. mail, first class postage prepaid, addressed to the recipient at the recipient's address shown below,
subject to the right of either party to designate a different address by notice given in the manner
described above.

[f intended for the City, to:

Mail: Physical Delivery:
City Manager

City of Corsicana

200 North 12" Street
Corsicana, Texas 75110
903-654-4803

If intended for the Foundation, to:

Mail: Physical Delivery:

Chief Executive Officer
Corsicana Chamber of Commerce
120 North 12 Street

Corsicana, Texas 75110
903-874-4731

Section 3.2, Severability. If any clause, provision, or section of this Agreement should be held illegal

or invalid by any court of competent jurisdiction, the invalidity of such clause, provision, or section
shall not affect any of the remaining clauses, provisions, or sections hereof and this Agreement shall be
construed and enforced as if such illegal or invalid clause, provision, or section had not been contained
herein. In case any agreement or obligation contained in this Agreement should be held to be in
violation of law, then such agreement or obligation shall be deemed to be the agreement or obligation of
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the City and the Foundation, as the case may be, to the full extent permitted by law.

Section 3.3 Termination. This agreement shall terminate upon repayment of the debt associated with
the incentive package.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be signed in multiple
counterparts, each of which shall be considered an original for all purposes, as of the day and year first
sct out above.

CITY OF CORSICANA, TEXAS
By ﬂg,g

City Manager

ATTEST:

SEAL)
City Seeflary

Secretary, Corsicana Industrial Foundation (SEAL)
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RETAIL CENTER DEVELOPMENT AGREEMENT

THIS RETAIL CENTER DEVELOPMENT AGREEMENT, dated as of March 1, 2004,

executed by and between Navarro County “the “County”) and The Corsicana Industrial
Foundation, Inc. (the “Foundation™).

WITNESSETH:

WHEREAS, the County realizes the economic advantages for development of a retail center
on the 132 acres business park site located at the intersection of IH 45 and US 287; and

WHEREAS, the Foundation was created to facilitate growth of the County and economic
development of the area; and

WHEREAS, the County finds that it is necessary and convenient to enter into this
Agreement, pursuant to Chapier 381.004 of the Texas Local Government Code, and Section
2303.505 of the Government Code with the Foundation to implement certain components of
the economic development program; and

WHEREAS, the parties hereto find it necessary and advisable to enter into this Agreement to
evidence the duties and responsibilities of the respective parties with respect to a grant to be
made by the County to the Foundation to facilitate the development of the Retail Center and
assist in the implementation of the economic development objectives of the County.

NOW THEREFORE, in consideration of the covenants and agreements herein made, and

subject to the conditions herein set forth, the County and the Foundation contract and agree as
follows: |

ARTICLEI

GRANT

Section 1.1. Grant. The County hereby agrees to grant to the Foundation .5 % of the sales tax
generated by Gander Mountain and Home Depot and .25% of the sales tax generated from the
remaining business located on the 132 acre tract described in attached Exhibit “A”. In
entering into this Agreement, it is the intent of the County that the Grant be made available to
the Foundation subject to the limitations set forth herein. The County hereby declares that
none of the moneys comprising the Grant have or shall come from the ad valorem taxes of the
County. The Grant shall be funded on the date of delivery of sales tax to the County from the
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State of Texas. 'I'he Grant shall be funded solely from the gross revenues derived by the
County from the sales tax as defined herein.

Section 1.2. Place of Payment. The County shall make the Grant directly to the Foundation
at the address provided in Section 3.1.

Section 1.3, Obligations Unconditional. The obligations of the County to make payment
required of the County under this Agreement shall be absolute and unconditional, and the
County shall make such payment without abatement, diminution or deduction regardless of
any cause or circumstances whatsoever includihg, without limitation, any defense, set-off,

recoupment or counterclaim which the County may have or assert against the Foundation or
any other person. .

ARTICLE 1L

OBLIGATIONS OF THE CITY AND THE FOUNDATION
REGARDING USE OF THE GRANT

Section 2.1. Use of Moneys by Foundation. The Foundation agrees to use all of the moneys
from the Grant solely for the purpose of repayment of debt associated with the funding of

incentives offered solely to Gander Mountain and in accordance with the terms and conditions
set forth in the Ordinance and this Agreement

Section 2.2. Funding of Improvements. The Foundation shall use 100 percent of the
proceeds of the Grant to repay debt associated with incentives offered solely to Gander
Mountain consistent with the terms of the financing documents executed and delivered by the
Foundation in connection with the loan to fund said incentives. Said incentives shall be
limited to the construction of real property. The Foundation agrees to provide to the County a
written report documenting use of the funds and acknowledgement of the lending institution
receipt of the funds. In addition, the County may request from the Foundation any additional
information to determine the status of the construction of, and estimated date of completion
and opening of, the Retail Center. The Foundation shall provide such reports no less often

than quarterly, and the first report shall be delivered to the County no later than 90 days after
the date the Grant is funded by the County.

Section 2.3. Funds and Accounts. The Foundation has established the Grant Fund (the
“fund™), and the foundation shall deposit all of the Grant proceeds in the Fund, pending the
expenditure of such proceeds. The Grant Fund shall be established as a separate account held
by the Foundation. All interest earned by this account shall be used to pay the debt associated
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with the incentive offered solely to Gander Mountain. Funds from this account may not be
used for any other purpose.

ARTICLE IIT
MISCSELLANEOUS

Section 3.1. Notice. Any notice required by this Agreement shall be deemed to be properly
served if hand-delivered, with evidence of acceptance of delivery by the receiving party, or by
deposit in the U.S. mail, first class postage prepaid, addressed to the recipient at the
recipient’s address shown below, subject to the right of either party to designate a different
address by notice given in the manner described above.

If intended for the County, to:

Mail: Physical Delivery:
County Judge

Navarrc County

300 West 3. Avenue
Corsicana, Texas 75110
903-654-3025

If intended for Foundation, to:

Mail: Physical Delivery:

Chief Executive Officer
Corsicana Chamber of Commerce
120 North 12" Street

Corsicana, Texas 75110
903-874-4731

Section 3.2. Severability. If any clause, provision, or section of this Agreement should be
held illegal or invalid by any court of competent jurisdiction, the invalidity of such clause,
provision, or section shall not affect any of the remaining clauses, provisions, or sections
hereof and this Agreement shall be construed and enforced as if such illegal or invalid clause,
provision, or section had not been contained herein. In case any agreement or obligation
contained in this Agreement should be held to be in violation of law, then such agreement or
obligation shall be deemed to be the agreement or obligation of the County and the
Fo .ndation, as the case may be, to the full extent permitted by law.
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Section 3.3. Termination. This agreement shall terminate upon repayment of the debt
associated with the incentive package. _ <

IN WITNESS WHEREOF, the parties heretd have caused this Agreement to be signed in
mulliple counterparts, each of which shall be considered an original for all purposes, as of the
day and year first set out above.

COUNTY OF NAVARROQ, TE

Alan Bristol e
Navarro County Judge

Kit Herrington Nickelberry
Commissioner, Precinct #1 Commissioner, Precinct #2

Y M/ﬂﬂ] Mw %&«— m&m

|l|;\am Baldwin Joh aul Ross |
Comm:ssmnet'. Precinct #3 Comimwner, Precinct #4
Mtcst.

' Jé%xaaw/

“Sherry Dowd
County Clerk

Secretary, Corsicana Industrial Foundation
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EXHIBIT "B
FIELD NOTES

CITY OF CORSICANA

JOHN HAMILTON EURVBY
132.315 AC. -

A-381
WM. HAMILTON SURVEY
AR-373
RANSOM HEATON SURVEY
A-340

NAVARRO COUNTY, TEXAS
All that certain lot, tract, or parcel of land situated in
Navarro County, Texas on the John Hamilton Survey, A-381, Wm. Hamilton
Survey, A-317) and Ransom Heaton Survey, A-340 and being all of the
called 102.77 acre First tract and all of the 15.006 acre Second tract

convey;d to Stephen D. Lesser and Martin Soshtain by Stephen D. Lesser

trustee by deed dated October .21, 1980 and recorded in Volume 945, Page

872 of the llavarro County Deed Records and also all of a called 15,003
acre conveyed to the Hemmi Family trust by Robert A. Hemmi and wife
virginia G. Hemmi by deed dated July 2, 1993 and recorded in Volume
1268,

Page 884 of the Navarro County Deed Records. Said lot, tract, or

parcel of land being more particularly described by metes and bounds as

follows:

BEGINNING at a 5/8~ iron rod found in the Southeast margin of
Interstate 45 at the most Hesterly Northwest corner of the Factory

Stores of America Inc. 20.004 acre tract recorded in Volume 1268, Page

6931 and at the Horth corner of the 102.77 acre First tract;

THENCE SCUTH 30 degrees 46 minutes 57 seconds East 620.74 feet
to a 5/8% iron rod found at the South corner of the 20.004 acre tract
and the West corner of the Russell Stover Addition as shown in Cabinet

Bl L

7. Slide 2 of zhe Plat Pecords of Mavarro County, Texas;
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THENCE SOUTH 29 degrees 24 ?inutes 59 seconds East B802.02 feet
to a 5/8" iron rod found at a angle point in cﬁe Southwest line of the
Russell Stover Addition; .

l THENCE SOUTH 29 degrees 52 ;inutes 51 seconds East 727.91 feet
to a 5/8" iron rod found ar the South corner of the Russell Stover
Addition and an ell corner of the 102.77 acre First tract;

THENCE NORTH 60 degrees 47 minutes 03 seconds East 321.95 feet
to:a 2" pipe found at the West corner of the 15.006 acre Second tract
and in the South line of the Russell Sco;er Addition and an ell corner
of the 102.77 acre First tract;

THENCE NORTH 59 degrees 20 minutes 40 seconds East 1175.77 to
a 1/2" iron rod set at the North corner of the 15.006 acre Second tract
in the West margin of U. S. Highway 287; WITNESS: Found 5/8* iron rod
South 59 degrees 20 minutes 40 geconds West 2.12 feect;

THENCE along the West margin of U. S. Highway 287 and a curve
the left having a central angle of 5 degrees 36 minutes 50 seconds, a
radius of 5$779.58 feet, a distance of 566.30 feet and a long chord of
South 36 degrees 33 minutes 36 seconds East 566,07 feet to a 1/2" iron
rod set at the East corner of the 15.006 acre Second tract and the North
corner of the W. M. Hayes and R. C. Curtis 15.08 acre tract recorded in
Volume 973, Page 65; WITHESS: Found 1" pipe South 60 dagrees 24 minutes

30 seconds West 92.69 feet;

Page 2
132.315 Ae.
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THENCE SOUTH &0 degrees 24 minutes 10 seconds West 1243.37
feet to a 1/2% pipe found at the West corner of the 15,080 acre tracct;
THENCE SOUTH 30 degrees 12 minutes 03 seconds East, along
fence, 508.06 feet to a 1/2" pipe found at the South corner of the 15.08
acre tract and the West corner of the 15.003 acre Hemmi Family Trust
tract recorded in Volums 1268, Page 884;

THENCE NORTH 60 degrees 11 minutes 20 seconds East 1348.11 to
a 1/2* iron rod set in the West margin of U. S. Highway 287 at the North
corner of the 15.001 acre tract and the East corner of the 15.08 acre
tract;

THENCE SOUTH 43 degrees 36 minutes 51 seconds East, along West
margin of U. S. Highway 287, 405.62 feet to a 1/2" iron rod set at the
most Northerly East corner of the 15.003 acre tract and the North corner
of the H. R. Stroube 2.31 acre tract recorded in Volume 968, Page 75;

THENCE SOUTH 43 degrees 00 minutes 27 seconda West, along
chain link fence, 397.07 feet to a 2" pipe found at the West corner of
the 2.31 acre tract;

THENCE SOUTH 27 degrees 29 minutes 08 seconds East 928.28 feet
to a 2* pipe found at the South corner of the Priest - Lochridge 3.34
acre tract recorded in Volume 979, Page 813 and the Nexth line of the
William Edens Cunningham Jr. tract recorded in Volume 1274, Page 669;:

THENCE SOUTH 42 degrees 32 minutes 55 seconds West 178.5 feet
to a steel T post found below Beaton Lake Dam;

Page 3
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THENCE with a meandering line above the water line of Beaton
Lake as follows: North 17 degreea 12 minutes 56 seconds West 177.74
feet, quth 22 degrees 41 minutes LJ_seconda West 101.47 feet, North 31
degrees 07 minutes 17 seconds HWest 124.56 feet, North 13 degrees 01
minutes 17 seconds, Hest 284.91 feet, North 22 hegrees 51 minutes 08
seconds West 87.60 feet, North 53 degrees 22 minutes 04 seconds West |
88.51 feet, North 83 degrees 22 minutes 20 seconds West 139.97 feet,
South S5 degrees 19 minutes 08 seconds Hest 106.01 feet, North 58 degrees
18 minuteg 54 seconds West 126.48 feet, South 41 degrees 13 minutes 26
seconds West 182.36 Eeet, South 51 degrees 58 minutes 57 seconds Hest
239.21 feet, South 83 degrees 26 minutes 13 seconds West 134.82 feet,

South 58 degrees 57 minutes 49 seconds West 201.19 feet, North 89

degrees 25 minutes 08 seconds West 163.41 feet, North 12 degrees 46
minutes 42 seconds West 140.43 feet, North BO degrees 07 minutes 46
seconds Wesat 100.80 feet, South 34 degrees 42 minutes 30 seconds West
139.01 feet, MHorth 47 degrees 49 minutes 45 seconds West 90.97 feet,
North 86 degrees 00 minutes 48 seconds West 86.51 feet, South 89 degrees
49 minutes 32 seconds West 141.40 feet, South 77 degrees 46 minutes 16
seconds West 120.87 feet, North 88 degrees 08 minutes 53 seconds West
179.18 feet, North 15 degrees 09 minutes 57 seconds West 100.58 feet, {
North 9 degrees 21 minutes 23 seconds West 254.27 feet, North 73 degrees
49 minutes 02 seconds West 30.86 feet, South 43 degrees 49 minutes 58
seconds West 78.76 feet, South 28 degrees 45 minutes 47 seconds East

Page 4
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74.69 feer, South 60 degrees 16 minutes 56 seconds West 94.46 feet,
Souch 29 degrees 27 minutes 47 seconds West 63.00 feet, North 85 degrees

18 minutes 40 seconds West 117.39 feet, North 85 degrees 28 minutes 44

seconds West 123.19 feet, North 42 degrees 03 minutes 05 seconds West

19%9.00 feet, North 74 degrees 10 minutes 05 seconds West 435.00 feet to !

a fence corner in the East line of Lot 16 of Beaton Lake Estates as

shown in Cabinet S, Slide 33 of the Plat Records of Navarro County,

Texas;

THENCE NORTH 21 degrees 37 minutes 55 seconds East, along
fence, 325.15 feet to a 3/8" iron rod found at the Northeast corner of
lot 16;

THENCE HORTH 39 degrees 17 minutes 39 seconds West, mostly
along a fence, 312.76 feet to a 1/2" iron rod set at the Northwest
corner of Lot 16 and the Northeast corner of Lot 17;

THENCE NORTH 88 degrees 06 minutes 15 seconds West 588.40 feet
to a 1/2" iron rod set at the Northwest corner of Lot 18 and the
Northeast corner of Lot 19;

THENCE SOUTH 1) degrees 23 minutes 18 seconds West, along the
East line of Lot 19 and the West line of Lot 18, 358.0 feet to a 1/2*
iron rod set for corner;

THENCE NORTH B85 degrees 47 minutes 59 seconds West 599.56 feeC
to a T post found in the East margin of Interstate 45;

THENCE NORTH 8 degrees 04 minutes 17 seconds East 209.00 feet
to a wooden right-of-way monument in the West margin of Interstate 4S;

Page S
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THENCE along the East margin of Interstate 45 as follows:
North 12 degrees 31 minutes 29 seconds East 498.27 feet to a wooded
right-of -way monument, North 24 degrees 41 minu:es 36 seconds East
589.55 feet to a fence post at dngle and North 35 degrees 34 minutes 34

seconds East 1264.0 feet to a wooden right-of-way monument;

THENCE ‘continuing along East margin of Interstate 45, Norch 21

degrees 52 minutes 47 seconds East 115.35 feet to place of beginning'and

containing 132.315 acres of land.

SURVEYOR‘é CFRTIFICATE

I, Billy D. Murphree, Jr., Registered Professional Land
Surveyor No. 3962, do hereby certify that I, at the instance of
Connie Standridge of Corsicana, Texas, went upon the ground and surveyed
the above described tract of land and prepared the above field notes
describing the boundaries of same just as they ueré found and surveyed

upon the ground.

WITNESS my hand and seal at Athens, Texas, on this the 6th

day of April, A.D. 2000.

r., Registered
Surveyor No. 3962

Page 6
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RETAIL CENTER DEVELOPMENT AGREEMENT

THIS RETAIL CENTER DEVELOPMENT AGREEMENT, dated as of February 3, 2004, executed by
and between the City of Corsicana, Texas (the "City") and The Corsicana Industrial Foundation
(the"Foundation").

WITNESSETH:

WHEREAS, the City realizes the economic advantages for development of a retail center on the 132
acres business park site located at the intersection of IH 45 and US 287; and

WHEREAS, the Foundation was created to facilitate growth of the City and economic development of
the area; and

WHEREAS, the City finds that it is necessary and convenient to enter into this Agreement, pursuant
to Chapter 380 Texas Local Government Code, with the Foundation to implement certain components
of the economic development program as described in Atlachment A; and

WHEREAS, the parties hereto find it necessary and advisable to enter into this Agrecment to evidence
the duties and responsibilities of the respective parties with respect to a grant to be made by the City to

the Foundation to facilitate the development of the Retail Center and assist in the implementation of the
economic development objectives of the City.

NOW THEREFORE, in consideration of the covenants and agreements herein made, and subject
to the conditions herein set forth, the City and the Foundation contract and agree as follows:

ARTICLEI
GRANT
Section 1.1, Grant. The City hereby agrees to grant to the 1.5% of the sales tax generated by Gander
Mountain and Home Depot and .75% of the sales tax generated from the remaining business located on
the 132 acre tract described in attached Exhibit B. In entering into this Agreement, it is the intent of the
City that the Grant be made available to the Foundation subject to the limitations set forth herein. The
City hereby declares that none of the moneys comprising the Grant have or shall come from the ad
valorem taxes of the City. The Grant shall be funded on the date of delivery of sales tax to the City by
the State of Texas. The Grant shall be funded solely from the gross revenues derived by the City from
the sales tax as define herein.

Section 1.2. Place of Payment. The City shall make the Grant directly to the Foundation at the

address provided in Section 3.1.
I

Section 1.3. Obligations Unconditional. The obligations of the City to make payment required of the City s)
under this Agreement shall be absolute and unconditional, and the City shall make such payment without
abatement, diminution or deduction regardless of any cause or circumstances whatsoever including, without
limitation, any defense, set-off, recoupment or counterclaim which the City may have or assert against the
Foundation or any other persan, §,

ARTICLEII X
OBLIGATIONS OF THE CITY AND THE FOUNDATION ,Q
REGARDING USE OF THE GRANT é’x

Section 2.1. Use of Moneys by Foundation, The Foundation agrees to use all of the moneys from the
Grant solely for the purpose of repayment of debt associated with the funding of incentives offered

328



solely to Gander Mountzin and in accordance with the terms and conditions set forth in the Ordinance
and this Agreement,

Section 2.2. Funding of Improvements. The Foundation shall use 100 percent of the proceeds of the
Grant to repay debt associated with incentives offered solely to Gander Mountain consistent with the
terms of the financing documents executed and delivered by the Foundation in connection with the loan
to fund said incentives. Said incentives shall be limited to the construction of real property. The
Foundation agrees to provide to the City a written reports documenting use of the funds and
acknowledgement of the lending institution receipt of the funds. In addition, the City may request from
the Foundation any additional information to determine the status of the construction of, and estimated
date of completion and opening of, the Retail Center, The Foundation shall provide such reports no less
often than quarterly, and the first report shall be delivered to the City by no later than 90 days after the
date the Grant is funded by the City.

Section 2.3. Funds and Accounts. The Foundation has established the Grant Fund (the "Fund"),

and the Foundation shall deposit all of the Grant proceeds in the Fund, pending the expenditure of such
proceeds. The Grant Fund shall be established as a separate account held by the Foundation. All
interest earmned by this account shall be used to pay the debt associated with the incentive offered solely
to Gander Mountain. Funds from this account may not be used for any other purpose.

ARTICLE 111

MISCELLANEOUS

Section 3.1. Notice. Any notice required by this Agreement shall be deemed to be properly served

if hand-delivered, with evidence of acceptance of delivery by the receiving party, or by deposit in the
U.S. mail, first class postage prepaid, addressed to the recipient at the recipient's address shown below,
subject to the right of either party to designate a different address by notice given in the manner
described above.

If intended for the City, to:

Mail: Physical Delivery:
City Manager

City of Corsicana

200 North 12" Street
Corsicana, Texas 75110
903-654-4803

If intended for the Foundation, to:

Mail: Physical Delivery:

Chief Executive Officer
Corsicana Chamber of Commerce
120 North 12" Street

Corsicana, Texas 75110
903-874-4731

Section 3.2, Severability. If any clause, provision, or section of this Agreement should be held illegal

or invalid by any court of competent jurisdiction, the invalidity of such clause, provision, or section
shall not affect any of the remaining clauses, provisions, or sections hercof and this Agreement shall be
construed and enforced as if such illegal or invalid clause, provision, or section had not been contained
herein. In case any agreement or abligation contained in this Agreement should be held to be in
violation of law, then such agreement or obligation shall be deemed to be the agreement or obligation of
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the City and the Foundation, as the case may be, to the full extent permitted by law.

Section 3.3 Termination. This agreement shall terminate upon repayment of the debt associated with
the incentive package or cessation of operations of Gander Mountain in the City Limits of Corsicana.

IN WITNESS WHEREOQF, the parties hereto have caused this Agreement to be signed in multiple
counterparts, each of which shall be considered an original for all purposes, as of the day and year first
set out above.

CITY OF CORSICANA, TEXAS

By
City Manager

ATTEST:
(SEAL)

City Secretary
APPROVED AS TO FORM:

City Attorney

ATTEST:

By
President, Corsicana Industrial Foundation

Secretary, Corsicana Industrial Foundation (SEAL)
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RESOLUTION NO.

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
CORSICANA, TEXAS, AFPROVING AN INTERLOCAL AGREEMENT
BETWEEN THE CITY OF CORSICANA, NAVARRO COUNTY AND
THE CORSICANA INDUSTRIAL FOUNDATION,

WHEREAS, on February 3, 2004, the City Council approved a Retail Center Development
Agreement, pursuant to Chapter 380 of the Texas Local Government Code; and

WIIEREAS, this Retail Center Development Agreement wlentified the duties and responsibilitics
of the respective parfics with respect to a grani 0 be made by the City to the Corsicana Industrial
Foundation to facilitate the development of the Retail Center and assist in the implementation of the
economic development objectives of the City; and

WHEREAS, the City has now been requested to provide more specific details of the previously
approved agreement; and

WHEREAS, the parties have developed an Interlocal Agreement to supplement the original
agreement,

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Corsicana,
Texas, that the Interlocal Agreement between the City of Corsicana, Navarro County and the Corsicana
Industrial Foundation is hereby approved.

PASSED and APPROVED this 4™ day of May, 2004.

ATTEST:

an, City Secretary
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RESOLUTION

A RESOLUTHON OF NAVARRO COUNTY COMMISSIONERS COURT, APPROVING
AN INTERLOCAL AGREEMENT BETWEEN NAVARRDO COUNTY AND THE CITY
OF CORSICANA AND THE CORSICANA INDUSTRIAL FOUNDATION.

WHEREAS, on March 1, 2004, Navarro County approved a Retail Center Development
Agreement, pursuant to Chapter 381 of the Texas Local Government Code; and

WHEREAS, this Retail Center Devclopment Agrecment identified the duties and
responsibilities of the respective parties with respect to a grant to be made by Navarro County to
the Corsicana Industrial Foundation to facilitate the development of the Retail Center and assist in
the implementation of the economic development objectives of the City; and

WHEREAS, Navarro County las now been requested to provide more specific details of
the previously approved agreement; and

WHEREAS, the parties have developed an Interlocal Agreement to supplement the

NOW, THEREFORE, BE IT RESOLVED by the Commissioners Court of Navarmo
County, Texas, that the Interlocal Agreement between Navamro Connty, the City of Corsicana and
the Corsicama Industrial Foundation is hereby approved.

PASSED AND APPROVED this 57 day of May, 2004

Alan Bristol
Navarro County Judge

Atiest; Mﬁd‘tﬂ&//

Sherry Dowd, County Clerk
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INTERLOCAL AGREEMENT

THIS INTERLOCAL AGREEMENT (the "Agreement"), dated as of May bz,
2004, is by and among the CITY OF CORSICANA, TEXAS, a Texas home ruld city (the
"City"); NAVARRO COUNTY, TEXAS, a political subdivision of the State of Texas (the
"County"); the CORSICANA INDUSTRIAL FOUNDATION, INC., a Texas nonprofit
corporation (the "Foundation"); and GANDER MOUNTAIN COMPANY, a Minnesota
corporation ("Gander Mountain").

RECITALS

WHEREAS, in accordance with the provisions of Chapter 311, Tax Code, as amended
(the "Tax Increment Financing Act"), and Ordinance No. 2289, the City created and established
Reinvestment Zone Number One, City of Corsicana (the "TIF District") for a contiguous area
within the City of 132.315 acres, as more fully described in Exhibit "A" attached hereto (the
"Development Site");

WHEREAS, the Development Site was designated as the City of Corsicana Enterprise
Zone No. EZ 246-033098-C on March 30, 1998 as amended and designated as EZ 317-061301-C
on June 13, 2001 (the "Enterprise Zone") under the provisions of Chapter 2303, Government
Code, as amended (the "Texas Enterprise Zone Act") by the Texas Department of Economic
Development;

WHEREAS, Chapter 380, Local Government Code, as amended (“"Chapter 380")
authorizes cities to establish and provide for the administration of one or more programs,
including programs for making grants of public money to promote state or local economic
development and to stimulate business and commercial activity in the city;

WHEREAS, the City has established and provides for an economic development program
under Chapter 380;

WHEREAS, the City, pursuant to Resolution No. 2008 entered into a Retail Center
Development Agreement between the City and the Foundation granting sales tax revenue sharing
for the Gander Mountain Facility as hereinafter defined (the "City RCDA");

WHEREAS, Chapter 381, Local Government Code, as amended ("Chapter 381")
authorizes counties to develop and administer programs of grants of public money to stimulate
business and commercial activity in the county;

WHEREAS, the County has established and provides for an economic development
program under Chapter 381;

WHEREAS, the County, pursuant to a Resolution dated March 1, 2004, entered into a
Retail Center Development Agreement between the County and the Foundation granting sales
tax revenue sharing for the Gander Mountain Facility (the "County RCDA");

HOUSTON_1\707374\8
40490-1 04/13/2004
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WHEREAS, the County levies a '2¢ sales and use tax pursuant to Chapter 322, Tax
Code, as amended ("County Sales Tax" or replacement thereof, if permitted by law);

WHEREAS, the City levies a 1'4¢ sales and use tax pursuant to Chapter 321, Tax Code,
as amended ( "City Sales Tax" or replacement thereof, if permitted by law);

WHEREAS, pursuant to the provisions of the Tax Code, local sales and use taxes,
including the City Sales Tax and the County Sales Tax, are collected by retailers and remitted to
the Comptroller of the State of Texas (together with such successor office or officer who shall
perform the applicable duties thereof, the "Comptroller") which in return remits such sales and
use taxes to the local taxing jurisdictions, currently on a monthly basis, but is required to do so
not less frequently than semi-annually;

WHEREAS, pursuant to Chapter 380 and Section 2303.505(a) of the Texas Enterprise
Zone Act, the City has the authority to grant or otherwise rebate a portion of the City Sales Tax
to promote economic development in the City;

WHEREAS, pursuant to Chapter 381 and Section 2303.505(b) of the Texas Enterprise
Zone Act, the County has the authority to grant or otherwise rebate a portion of the County Sales
Tax to promote economic development in the County;

WHEREAS, the Foundation was created to facilitate growth and economic development
within the City and the County;

WHEREAS, in connection with the development of the TIF District Number 1, the City
has previously entered into that certain Development Agreement with Corsicana-Navarro County
Developers, LLC, (the “TIF Developer™) dated as of December 18, 2001 (the "TIF Development
Agreement"). WHEREAS, the Foundation has entered into a Development Agreement, dated as
of M%_(L, 2004, (the "Development Agreement") with Gander Mountain Company, a
Minnesota corporation ("Gander Mountain") to develop a retail facility (as more fully described
on Exhibit "C" to such Development Agreement) (the "Gander Mountain Facility") on a portion
of the Development Site (as more fully described on Exhibit"A" to such Development
Agreement) (the "Gander Mountain Site"), which land is being donated directly or indirectly to
the Foundation by the TIF Developer;

WHEREAS, the Gander Mountain Site will be leased by the Foundation to Gander
Mountain pursuant to a Lease dated as of , 2004, between the Foundation, as
landlord, and Gander Mountain, as tenant (the "Lease");

WHEREAS, there is currently under development on a portion of the Development Site a
retail facility for Home Depot (as more fully described on Exhibit "F" to such Development
Agreement) (the "Home Depot Site");

WHEREAS, pursuant to the Development Agreement, the Foundation is obligated to
obtain (i) a construction loan in the original principal amount of $10,000,000 on such terms as
are mutually acceptable to Gander Mountain and the Foundation (the "Construction Loan") from
Union Bank & Trust Company (the "Bank") in the amount not to exceed $10,000,000 pursuant
to a Loan Agreement between the Foundation and the Bank (the "Construction Loan
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Agreement") to finance to the construction of the Gander Mountain Facility. Pursuant and
subject to the terms of the Lease, the Foundation is also obligated to obtain a permanent loan (the
"Permanent Loan") to refinance the Construction Loan on terms mutually acceptable to the
Foundation and Gander Mountain. The Construction Loan and the Permanent Loan are
sometimes collectively referred to herein as the "Loan", while any loan agreements from time to
time evidencing the Loan (including, without limitation, the Construction Loan Agreement) are
sometimes collectively referred to hereinafter the "Loan Agreement";

WHEREAS, pursuant to the Development Agreement, the Loan will be secured by a
pledge of certain portions of the City Sales Tax and the County Sales Tax granted to the
Foundation, a first lien security interest on the Gander Mountain Site and the Gander Mountain
Facility, and an assignment of the lease payments under the Lease;

WHEREAS, the City and the County have determined it is in the public interest to
promote the economic development of the Gander Mountain Facility and to grant portions of the
City Sales Tax and the County Sales Tax, respectively, to facilitate such economic development;

WHEREAS, the City, the County, and the Foundation desire to enter into this Agreement
to set forth the rights and obligations of the parties to fulfill the public purpose of the promotion
of economic development and the above-stated obligations under the Development Agreement.

NOW, THEREFORE, the parties agree as follows:

Section 1. Findings and Determinations. It is hereby found and determined that all the
matters set out in the recitals hereof are true and correct and are hereby incorporated in this
Agreement by this reference. With respect to any conflict between (a) the terms of the City
RCDA and/or the County RCDA, and (b) the terms of this Agreement, the terms of this
Agreement in any event shall control.

Section 2. City Sales Tax. The City hereby grants to the Foundation for the security of
the Foundation’s Loan (i) the City Sales Tax (1'4¢) generated from the Gander Mountain Site
and the Home Depot Site, and (ii) 50% of the City Sales Tax (%¢) generated from the
Development Site, exclusive of the Gander Mountain Site and the Home Depot Site. The City
agrees to segregate the City Sales Tax pledged to the repayment of the Loan from all other sales
and use taxes remitted to the City by the Comptrolier and to deposit such funds upon receipt
thereof into a separate account to be owned and maintained by the Foundation (the " Sales Tax
Fund") at a financial institution reasonably acceptable to the Bank or lender under permanent
loan, as the case maybe. This fund shall not be defined as any other account or fund held or
controlled by the City. The City agrees to use its good efforts to diligently pursue the reporting
and remittance by the Comptroller of the City Sales Tax.

Section 3. County Sales Tax. The County hereby grants to the Foundation for the
security of the Foundation’s Loan (i) the County Sales Tax generated from sales at the Gander
Mountain Site and the Home Depot Site; and (ii) 50% of the County Sales Tax (%¢) generated
from sales at the Development Site, exclusive of the Gander Mountain Site and the Home Depot
Site. The County agrees to segregate the County Sales Tax generated from sales at the Gander
Mountain Site, the Home Depot Site and the Development Site as set forth above from all other
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sales and use taxes remitted to the County by the Comptroller and deposit such County Sales Tax
upon receipt thereof into the Sales Tax Fund to be owned and maintained by the Foundation (the
“Sales Tax Fund”) at a financial institution reasonably acceptable to the Bank or lender under
permanent loan, as the case maybe. This fund shall not be defined as any other account or fund
held or controlled by the County. The County agrees to use its good efforts to diligently pursue
the reporting and remittance by the Comptroller of the County Sales Tax.

Section 4. Sales Tax Fund. The Foundation agrees that all of the City Sales Tax and the
County Sales Tax received by the Foundation shall be (a) deposited into the Sales Tax Fund, and
(b) used for the sole and exclusive purpose of paying the principal and interest of the Loan. The
City and the County agree and acknowledge that the Foundation shall grant a security interest in
and to the Sales Tax Fund as security for the Loan. The holder of the Loan may draw upon the
Sales Tax Fund to pay the installments of principal and interest due thereunder in accordance
with the Loan Agreement. In addition, under certain circumstances, a balance in the Sales Tax
Fund shall be applied as a prepayment of the Loan in accordance with the Loan Agreement.

Section 5. Receipt from Comptroller. The grant of the City Sales Tax and the County
Sales Tax in Sections 2 and 3 hereof, respectively, shall be in the amounts actually received by
the City and County, respectively, from the Comptroller.

Section 6. Additional Documents. The City and County agree to execute any additional
documents reasonably requested by the Foundation or the Bank, or any successor thereto, or the
Bank making the Permanent Loan to further evidence the security interest in the Sales Tax Fund
for payment of the Loan.

Section 7. Time and Place of Payment. The City and County agree to make the grant of
the City Sales Tax and the County Sales Tax, respectively, upon receipt of such funds from the
Comptroller commencing upon the execution of this Agreement and continuing throughout the
term hereof. The City and the County shall deposit the City Sales Tax and the County Sales Tax
into the Sales Tax Fund within five (5) days after receipt from time to time of installments
thereof from the Comptroller. It is the intention of the parties hereto that any City Sales Tax and
County Sales Tax generated from the Development Site from and after the date of this
Agreement shall be deposited into the Foundation’s Sales Tax Fund and applied to the payment
of the Loan, following the completion and opening of Gander Mountain.

Section 8. Obligations. Except as set forth in Section 5 hereof, the obligation of the City
and the County, respectively, for the full term as set forth in Section 14 hereof, is to make the
grants of the City Sales Tax and the County Sales Tax,in accordance with this Agreement and
subject to existing law.

It is understood by all parties, to this Agreement, that the Holder of the Note is not
entitled to demand payment of the Note out of any money raised by ad valorem taxes by the City
or County and is entitled to payment of the Note from the County and City Sales Tax granted to
the Foundation from the City and the County and from the lease revenues of the Foundation
pledged to the payment of the Note.
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Section 9. Use of Grant and Loan Proceeds; Reporting. The Foundation agrees that all

the moneys from the Construction Loan shall be use to construct the Gander Mountain Facility
pursuant to the Development Agreement and that the City Sales Tax and the County Sales Tax
shall solely be used by the Foundation to pay principal and interest on the Loan. The Foundation
agrees to provide to the City and the County written reports documenting the use of the proceeds
of the Loan and the City Sales Tax and the County Sales Tax, respectively, and
acknowledgement of the lending institution making the Loan of the receipt of any such funds.
The Foundation further agrees to provide the City and the County with any additional
information reasonably requested to determine the status of the construction, estimated date of
completion and opening of the Gander Mountain Facility.

Section 10. Goveming Law. This Agreement will be governed by, construed and
enforced in accordance with the laws of the State of Texas.

Section 11. Severability. If any provision of this Agreement is held to be illegal, invalid
or unenforceable under present or future laws, the legality, validity and enforceability of the
remaining provisions of this Agreement shall not be affected thereby, and this Agreement shall
be liberally construed so as to carry out the intent of the parties to it.

Section 12. Notices. Any notice, request or other communication required or permitted
to be given under this Agreement shall be given in writing by delivering it against receipt for it,
by depositing it with an overnight delivery service or by depositing it in a receptacle maintained
by the United States Postal Service, postage prepaid, registered or certified mail, return receipt
requested, addressed to the respective parties at the addresses shown herein (and if so given,
shall be deemed given when mailed). Notice sent by any other manner shall be effective upon
actual receipt by the party to be notified. Actual notice, however and from whomever given or
received, shall always be effective when received. Any party's address for notice may be
changed at any time and from time to time, with written notice to the other parties. The giving of
notice by one party which is not expressly required by this Agreement will not obligate that party
to give any future notice.

If to the City:

City of Corsicana
200 North 12™ Street
Corsicana, Texas 75110-5205
Attention: City Manager

If to the County:

Navarro County
300 West 12" Street Suite 102
Corsicana, Texas 75110-5205
Attention: County Judge
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If to the Foundation:

Corsicana Industrial Foundation, Inc.

120 North 12" Street

Corsicana, Texas 75110-5205
Attention: Executive Director

with copy to:

Winstead Sechrest & Minick P.C.
2400 Bank One Center
910 Travis Street, Suite 2400
Houston, Texas 77002

Attention: Todd B. Brewer

If to Gander Mountain:

Gander Mountain Company
Attn: Real Estate Department
4567 American Boulevard West
Minneapolis, Minnesota 55437

with copy to:

Gander Mountain Company

4567 America Boulevard West

Bloomington, Minnesota 55437
Attention: Legal Department

Section 13. Parties in Interest. —Gander Mountain may assign this Agreement in
connection with any permitted assignment or transfer of its interest in the Lease subject to
approval of the City, County and Foundation; such approval shall not be unreasonably withheld,
conditioned or delayed; provided, however, Gander Mountain shall have the right to assign this
Agreement without the consent of the City, the County or the Foundation to any parent,
subsidiary, affiliate, or related entity of Gander Mountain, or to any entity which may, as a result
of reorganization, merger, joint venture, consolidation or sale of all or part of the stock or assets
of Gander Mountain succeed to the business of Gander Mountain. None of the City, the County
or the Foundation may assign this Agreement without the prior written consent of all of the other
parties. The terms of this Agreement shall be binding upon, and inure to the benefit of, the
parties hereto and their permitted successors and assigns. Nothing in this Agreement, whether
express or implied, shall be constructed to give any person or entity (other than the parties hereto
and their permitted successors and assigns) any legal or equitable right, remedy or claim under or
in respect of any terms or provisions contained in this Agreement or any standing or authority to
enforce the terms and provisions of this Agreement. Notwithstanding the foregoing, the Bank,
any financial institution or other person or entity providing permanent financing for the Loan, or
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any successors thereto, shall also be a direct third-party beneficiary with respect to the provisions
of this Agreement.

Section 14. Term. This Agreement shall remain in full force and effect until the latter to
occur of (a) the expiration or earlier termination of the Lease, or (b) the full and final payment of
all principal and interest on the Loan (other than by reason of any refinancing or foreclosure
thereof).

Section 15. General. The masculine and neuter genders used in this Agreement each
includes the masculine, feminine and neuter genders, and whenever the singular number is used,
the same shall include the plural where appropriate, and vice versa. Wherever the term
"including” or a similar term is used in this Agreement, it shall be read as if it were written
"including by the way of example only and without in any way limiting the generality of the
clause or concept referred to." The headings used in this Agreement are included for reference
only and shall not be considered in interpreting, applying or enforcing this Agreement. The
words "shall" and "will" as used in this Agreement have the same meaning. This Agreement
shall not be modified or amended in any manner except by a writing signed by all the parties
hereto. This Agreement represents the entire and integrated agreement between the parties with
respect to the subject matter hereof. All prior negotiations, representations or agreements not
expressly incorporated into this Agreement are hereby superseded and cancelled. The parties
acknowledge and represent that this Agreement has been jointly drafted by the parties, that no
provision of this Agreement will be interpreted or construed against any party solely because the
party or its legal counsel drafted such provision and that each of them has read, understood and
approved the language and tenms set forth herein. This Agreement may be executed in multiple
counterparts, each of which shall constitute but one agreement. All signatures need not be on the
counterpart.

[THE REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]
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EXECUTED as of the date first set out above.

CITY OF CORSICANA, TEXAS

N /é‘//éé/;/ﬁ/,

Name:

Titles”

Signature Page Interlocal Agreement -8-
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NAVARRO COUNTY, TEXAS

Name:_Zz and _[B3R15T2L

Title:_ Ao pane » ('ﬂ,;,.,,-gg QZ%—E,

Signature Page Interlocal Agreement -9-
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CORSICANA INDUSTRIAL FOUNDATION,
INC.

Signature Page Interlocal Agreement =10-
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GANDER MOUNTAIN COMPANY

By: :
Name:___sharon K. Link
Title: Assistant Treasurer

Signature Page Interlocal Agreement -i1-
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EXHIBIT "A'

DEVELOPMENT SITE

Exhibit "A" — Page 1
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EXHIBIT “A”

DEVELOPMENT SITE

CITY OF CORSICANA JOHN HAMILTON SURVEY

132.315 AC. A-381
; WM. HAMILTON SURVEY

A-373
RANSOM HEATON SURVEY
A-340

NAVARRO COUNTY, TEXAS

All that certain lot, tract, or parcel of land situated in
Navarro County, Texas on the John Hamilton Survey, A-381, Wm. Hamilton
Survey, A-373 and Ransom Heaton Survey, A-340 and being all of the called
102.77 acre First tract and all of the 15.006 acre Second tract conveyed to
Stephen D. Lesser and Martin Soshtain by Stephen D. Lesser trustee by deed
dated October 21, 1980 and recorded in Volume 945, Page B72 of the Navarro
County Deed Records and also all of a called 15.003 acre conveyed to the
Hemmi Family- Trust by Robert A. Hemmi and wife Virginia G. Hemmi by deed
dated July 2, 1993 and recorded in Volume 1268, Page 884 of the Navarro
County Deed Records. Said lot, tract, or parcel of land being more
particularly described by metes and bounds as follows:

Beginning at a 5/8” iron rod found in the Southeast margin of
Interstate 45 at the most Westerly Northwest corner of the Factory Stores
of America Inc. 20.004 acre tract recorded in Volume 1268, Page 693 and at
the North corner of the 102.77 acre First tract;

THENCE SOUTH 30 degrees 46 minutes 57 seconds East 620.74 feet
to a 5/8” iron rod found at the South corner of the 20.004 acre tract and
the West corner of the Russell Stover Addition as shown in Cabinet 7, Slide

2 of the Plat Records of Navarro County, Texas;
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THENCE SOUTH 29 degrees 24 minutes 59 seconds East 802.02 feet
to a 5/8" iron rod found at a angle point in the Southwest line of the
Russell Stover Addition;

THENCE SOUTH 29 degrees 52 minutes 51 seconds East 727.91 feet
to a 5/8" iron rod found at the South corner of the Russell Stover
Addition and an ell corner of the 102.77 acre First tract;

THENCE NORTH 60 degrees 47 minutes 03 seconds East 321.95 feet
to a 2" pipe found at the West corner of the 15.006 acre Second tract
and in the South line of the Russell Stover Addition and an ell corner
of the 102.77 acre First tract;

THENCE NORTH 59 degrees 20 minutes 40 seconds East 1175.77 to
a 172" irom rod set at the North corner of the 15.006 acre Second tract
in the West margin of U. S. Highway 287; WITNESS: Found 5/8* iron rod
South 59 degrees 20 minutes 40 seconds West 2.12 feet;

THENCE along the West margin of U. S. Highway 287 and a curve
the left having a central angle of 5 degrees 36 minutes 50 seconds, a
radius of 5779.58 feet, a distance of 566.30 feet and a long chord of
South 36 degrees 33 minutes 36 seconds East 566.07 feet to a 1/2" iron
rod set at the East corner of the 15.006 acre Second tract and the North
corner of the W. M. Hayes and R. C. Curtis 15.08 acre tract recorded in
Volume 973, Page 65; WITNESS: Found 1" pipe South 60 degrees 24 minutes

30 seconds West 9.69 feet;
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THENCE SOUTH 60 degrees 24 minutes 30 seconds West 1243.37

feet to a 1/2" pipe found at the West corner of the 15.08 acre tract;

THENCE SOUTH 30 degrees 12 minutes 03 seconds East, along
fence, 508.06 feet to a 1/2" pipe found at the South corner of the 15.08
acre tract and the West corner of the 15.003 acre Hemmi Family Trust
tract recorded in Volume 1268, Page 88B4;

THENCE NORTH 60 degrees 11 minutes 20 seconds East 1348.11 to
a 1/2" iron rod set in the West margin of U. S. Highway 287 at the North
corner of the 15.003 acre tract and the East corner of the 15.08 acre
tract;

THENCE SOUTH 43 degrees 36 minutes 51 seconds East, along West
margin of U. S. Highway 287, 405.62 feet to a 1/2" iron rod set at the
most Northe;ly East corner of the 15.003 acre tract and the North corner
of the H. R. Stroube 2.31 acre tract recorded in Volume 968, Page 75;

THENCE SOUTH 43 degrees 00 minutes 27 seconds West, along

chain link fence, 397.07 feet to a 2" pipe found at the West corner of

the 2.31 acre tract;

THENCE SOUTH 27 degrees 29 minutes 08 seconds East 32B.28 feet
to a 2" pipe found at the South corner of the Priest - Lochridge 3.34
acre tract recorded in Volume 979, Page Bl3 and the North line of the
William Edens Cunningham Jr. tract recorded in Volume 1274, Page 663;

THENCE SOUTH 42 degrees 32 minutes 55 seconds West 178.5 feet

to a steel T post found below Beaton Lake Dam;
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THENCE with a meandering line above the water line of Beaton
Lake as follows: North 17 degrees 12 minutes 56 seconds West 177.74
feet, North 22 degrees 41 minutes 13 seconds West 101.47 feet, North 31
degrees 07 minutes 17 seconds West 124.56 feet, North 13 degrees 01
minutes 17 seconds West 284.91 feet, North 22 degrees 51 minutes 08
seconds West B7.60 feet, North 53 degrees 22 minutes 04 seconds West
88.51 feet, North 83 degrees 22 minutes 20 seconds West 139.97 feet,
South 5 degrees 39 minutes 08 seconds West 106.01 feet, North 58 degrees
18 minutes 54 seconds West 126.48 feet, South 41 degrees 13 minutes 26
seconds West 182.36 feet, South 51 degrees 58 minutes 57 seconds West
239.21 feet, South 83 degrees 26 minutes 13 seconds West 134.82 feet,
South 58 degrees 57 minutes 49 seconds West 201.19 feet, North B89
degrees 25 minutes 08 seconds West 163.41 feet, North 12 degrees 46
minutes 42 seconds West 140.43 feet, North 80 degrees 07 minutes 46
seconds West 100.80 feet, South 34 degrees 42 minutes 30 seconds West
139.01 feet, North 47 degrees 49 minutes 45 seconds West 90.97 feet,
North 86 degrees 00 minutes 48 seconds West 86.51 feet, South 8% degrees
49 minutes 32 seconds West 141.40 feet, South 77 degrees 46 minutes 16
seconds West 120.87 feet, North 88 degrees 08 minutes 53 seconds West
179.18 feet, North 15 degrees 09 minutes 57 seconds West 100.58 feet,
North 9 degrees 21 minutes 23 seconds West 254.27 feet, North 73 degrees
49 minutes 02 seconds West 30.86 feet, South 43 degrees 49 minutes 58
seconds West 78.76 feet, South 28 degrees 49 minutes 47 seconds East
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74.69 feet, South 60 degrees 16 minutes 56 seconds West 94.46 feet,
South 29 degrees 27 minutes 47 seconds West 63.00 feet, North B5 degrees
18 minutes 40 seconds West 117.39 feet, North 85 degrees 28 minutes 44
seconds West 123,19 feet, North 42 degrees 03 minutes 05 seconds West
199.00 feet, North 74 degrees 10 minutes 05 seconds West 435.00 feet to
a fence corner in the East line of Lot 16 of Beaton Lake Estates as
shown in Cabinet 5, Slide 33 of the Plat Records of Navarro County,
Texas;

THENCE NORTH 21 degrees 37 minutes 55 seconds East, along
fence, 325.15 feet to a 3/8" iron rod found at the MNortheast corner of
lot 16;

THENCE NORTH 39 degrees 17 minutes 3% seconds West, mostly
along a fence, 312.76 feet to a 1/2" iron rod set at the Northwest

cormer of Lot 16 and the Northeast corner of Lot 17;

THENCE NORTH 88 degrees 06 minutes 15 seconds West 588.40 feet
to a 1/2" iron rod set at the Northwest corner of Lot 18 and the
Northeast corner of Lot 19;

THENCE SOUTH 13 degrees 23 minutes 18 seconds West, along the
East line of Lot 19 and the West line of Lot 18, 358.0 feet to a 1/2"
iron rod set for corner;

THENCE NORTH 85 degrees 47 minutes 59 seconds West 599.56 feet
to a T post found in the East margin of Interstate 45;

THENCE NORTH 8 degrees 04 minutes 17 seconds East 209.00 feet
to a wooden right-of-way monument in the West margin of Interstate 45;
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THENCE along the East margin of Interstate 45 as follows:
North 12 degrees 31 minutes 29 seconds East 498.27 feet to a wooded
right-of-way monument, North 24 degrees 41 minutes 36 seconds East
589.55 feet to a fence post at angle and North 35 degrees 34 minutes 34
seconds East 1264.0 feet to a wooden right-of-way monument;

THENCE continuing along East margin of Interstate 45, North 21
degrees 52 minutes 47 seconds East 115.35 feet to place of beginning and
containing 132.315 acres of land.

SURVEYOR'S CERTIFICATE
I, Billy D. Murphree, Jr., Registered Professional Land
Surveyor No. 3962, do hereby certify that I, at the instance of
Connie Standridge of Corsicana, Texas, went upon the ground and surveyed
the above described tract of land and prepared the above field notes
describing the boundaries of same just as they were found and surveyed
upon the ground.

WITNESS my hand and seal at Athens, Texas, on this the 6th

day of April, A.D. 2000.

r., Registered
Surveyor No. 3962
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CITY OF CORSICANA
COUNTY OF NAVARRO
STATE OF TEXAS

Joint Special Meeting
February 2, 2016

The Corsicana City Council and the Navarro County Commissioner’s Court met in a Joint
Special Meeting on February 2, 2016, in the Corsicana Government Center Conference Room,
200 N. 12" Street, Corsicana, Texas. The following members were present: Chuck
McClanahan, Mayor; Tom Wilson, Council Member Precinct One; Ruby Williams, Mayor Pro
Tem and Council Member Precinct Two; John McClung, Council Member Precinct Three; and
Don Denbow, Council Member Precinct Four,

In addition, Connie Standridge, City Manager; Virginia Richardson, City Secretary/Director of
Finance; Attorney Terry Jacobson, Outside Counsel; Randy Bratton, Police Chief, County Judge
H.M. Davenport; Commissioner Butch Warren; Commissioner Dick Martin; Commissioner
Jason Grant, Commissioner James Olsen; Sherry Dowd, County Clerk; Brittney Simon, County
Auditor; Lowell Thompson, District Attorney; and other interested citizens were also present.
Mayor McClanahan called the meeting to order at 3:01 p.m.

Sherry Dowd and Chief Bratton left at the beginning of the Executive Session and returned at the
end of the Executive Session.

Executive Session

Mayor McClanahan recessed into Executive Session with the Navarro County Commissioners at
3:02 p.m. to receive attorney’s advice on a legal matter pursuant to Section 551.071(2) of the
Texas Government Code.

Council and County Commissioners paused for a break from 4:00 to 4:19 p.m.

Return to Open Session:

Mayor McClanahan called the meeting to Open Session at 4:21 p.m. No action was taken by the
Council during the Executive Session.

Public Hearing:

Mayor McClanahan opened the public hearing to receive public input regarding the existence of
the Public Purpose for the previously executed 380 Interlocal Agreement.

This item was presented by Attorney Terry Jacobson, QOutside Counsel for the City of Corsicana.

Resolution:
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Resolution 3852 (approved)
This item was presented by City Manager Connie Standridge.

The motion was made by Tom Wilson, and seconded by John McClung, that Resolution 3852,
making a decision regarding a Public Purpose, be passed as corrected. The motion passed, 5-0.
Against: none.

RESOLUTION NO. 3852

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF CORSICANA, TEXAS, MAKING THE
DETERMINATION THAT THE UNDERLYING PUBLIC PURPOSE NO LONGER EXISTS FOR THE
CITY TO GRANT CERTAIN SALES TAX INCENTIVES TO THE CORSICANA INDUSTRIAL
FOUNDATION; AND AUTHORIZING THAT ACTION BE TAKEN TO SEEK A DECLARATION OF
THE CITY’S RIGHTS, DUTIES AND OBLIGATIONS UNDER THE RETAIL CENTER DEVELOPMENT
AGREEMENT DATED FEBRUARY 3, 2004, THE INTERLOCAL AGREEMENT DATED MAY 4, 2004,
AND THE TEXAS CONSTITUTION.

WHEREAS, the City and Navarro County (“County™) entered into a Retail Center Development
Agreement, pursuant to Chapter 380 of the Texas Local Government Code, with the Corsicana Industrial Foundation
(“CIF") on or about February 3, 2004, to develop a retail center on the 132 acre business park site located at the
intersection of 1H 45 and US 287 to implement certain components of an economic development program; and

WHEREAS, Chapter 380 of the Local Government Code authorizes cities o create programs for making
grants of public money to promote State and local economic development, stimulate business and commercial
activity in the City and to otherwise continually stimulate economic development within the City and County; and

WHEREAS, the Retail Center Development Agreement generally provided that the City
and County would grant to CIF certain sales tax revenues generated by Gander Mountain Company, Home Depot
and the remaining businesses located on the 132 acre tract; and

WHEREAS, the purpose of the grant of sales tax was to facilitate the development of the retail center and
assist in the implementation of the economic development objectives of the City and County; and

WHEREAS, the economic development objectives included the development of the retail center, the
creation of jobs, the establishment of a retail business within the City and County of a type not previously found in
Corsicana, the generation of ad valorem tax revenues on the real property, inventory and equipment and the
generation of sales tax revenues from the retail center and other businesses; and

WHEREAS, on or about May 4, 2004, the City, County, CIF and Gander Mountain entered into an
Intericcal Agreement that supplemented the Retail Center Development Agreement; and

WHEREAS, the Interlocal Agreement was likewise based on Chapter 380 of the Local Government Code
and contained grants of City and County sales tax expressly made “subject to existing law;” and

WHEREAS, the Gander Mountain facility was constructed and CIF and Gander Mountain entered into a
twenty year lease in April of 2004 providing Gander Mountain with the right to purchase the premises for $1.00
when the loan is fully paid, or upon the expiration of the twenty year lease; and

WHEREAS, the objections of the City and County notwithstanding, Gander Mountain closed its Corsicana
facility on October 22, 2015, and the facility now sits empty with no evidence of ever reopening, thus creating an
economic burden on the City; and
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WHEREAS, the Texas Constitution expressly restricts government entities, like the City and County, from
spending public funds, or granting public aid for anything except for public purposes, Gander Mountain’s closure of
the Corsicana store more than eight years before the expiration of Gander Mountain’s lease extinguished the
legitimate public purposes from which the City derived a benefit in return for its contribution of public funds.

THEREFORE, THE CITY HAS DETERMINED, AND BY THIS RESOLUTION HEREBY
RATIFIES AND CONFIRMS ITS DETERMINATION, that Gander Mountain's closure of the retail center
facility extinguished any constitutionally permissible public purposes for which the City can dedicate its funds; and

HEREBY AUTHORIZES AND DIRECTS the City Manager of the City of Corsicana (“City Manager”),
to secure appropriate judicial relief against CIF and Gander Mountain.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Corsicana, Texas, that the
City Manager is authorized to act on behalf of the City in seeking any and all relief in both law and equity against
the Corsicana Industrial Foundation, Inc. and Gander Mountain Company.

PASSED and APPROVED by majority vote of the City Council of the City of Corsicans, Texas, this g
day of February, 2016.

Adjournment

There being no further business, the Mayor declared the meeting adjourned at 4:38 p.m.

Attested This, the 3 day Attested This, the 8" day
of February 2016 U}W ormm :

Financé Director/City Secretary Mayor
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PG 2410

NAVARRO COUNTY COMMISSIONER’S COURT

A Joint Special meeting of the Navarro County Commissioner’s Court and City of
Corsicana was held on Tuesday, the 2™ day of February, 2016 at 3:00 p.m., in the
Conference room of the Government Center at 200 North 12™ Street in Corsicana, Texas.
Presiding Judge HM Davenport, Jr. Commissioners present Jason Grant, Dick Martin,
David Warren, and James Olsen.

L. 3:02 P.M. Motion to convene by Judge Davenport sec by Comm, Olsen
Carried unanimously

2. Motion to go into Executive Session pursuant to the Texas Government Code
Section 551.071 (2) to confer regarding matters which are privileged pursuant to
the Attomey Client Privilege by Comm. Olsen sec by Judge Davenport
Carried unanimously

Motion to come out of Executive Session by Comm. Olsen sec by Comm. Warren
Carried unanimously

3. Motion of action taken on Executive Session pursuant to the Texas Government
Code Section 551.071(2) to confer regarding matters which are privileged
pursuant to the Attorney Client privilege and motion to approve Resolution as
read by Comm. Grant sec by Comm. Martin TO WIT PG 2411-2413
Carried unanimously
Judge Davenport moves that the Commissioner’s Court find that there is no
longer a public purpose which justifies the granting of public money to pay on the
loan for the Gander Mountain building and authorize suit to be filed to seek a
court declaration regarding that and related issues sec by Comm. Martin
Carried unanimously

4. Motion to adjourn by Comm. Martin sec by Comm. Warren
Carried unanimously

I Sherry Dowd, Navarro County Clerk, attest that the foregoing is a true and accurate
accounting of the Commissioners Court’s authorized proceeding for February 2™, 2016.

Signed 2™ day of February.2016. - ustt,
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RESOLUTION No..2¢0/6- O |

A RESOLUTION OF COMMISSIONER'S COURT, OF NAVARRO
COUNTY TEXAS, MAKING THE DETERMINATION THAT THE
UNDERLYING PUBLIC PURPOSE NO LONGER EXISTS FOR THE
COUNTY TO GRANT CERTAIN SALES TAX INCENTIVES TO THE
CORSICANA INDUSTRIAL FOUNDATION; AND AUTHORIZING THAT
ACTION BE TAKEN TO SEEK A DECLARATION OF THE COUNTY'S
RIGHTS, DUTIES AND OBLIGATIONS UNDER THE RETAIL CENTER
DEVELOPMENT AGREEMENT DATED FEBRUARY 3, 2004, THE
INTERLOCAL AGREEMENT DATED MAY 4, 2004, AND THE TEXAS
CONSTITUTION.

WHEREAS, the City and Navarro County (“County”) entered into a Retail Center
Development Agreement, pursuant to Chapter 381 of the Texas Local Government Code, with the
Corsicana Industrial Foundation (“CIF") on or about February 3, 2004, to develop a retail center
on the 132 acre business park site located at the intersection of [H 45 and US 287 to implement
certain components of an economic development program; and

WHEREAS, Chapter 381 of the Local Government Code authorizes cities to create
programs for making grants of public money (o promote State and local economic development,
stimulate business and commercial activity in the City and to otherwise continually stimulate
economic development within the City and County; and

WHEREAS, the Retail Center Development Agreement generally provided that the City
and County would grant to CIF certain sales tax revenues generated by Gander Mountain
Company, Home Depot and the remaining businesses located on the 132 acre tract; and

WHEREAS, the purpose of the grant of sales tax was to facilitate the development of the
retail center and assist in the implementation of the economic development objectives of the City
and County; and

WHEREAS, the economic development objectives included the development of the retail
center, the creation of jobs, the establishment of a retail business within the City and County of a
type not previously found in Corsicana, the generation of ad valorem tax revenues on the real
property, inventory and equipment and the generation of sales tax revenues from the retail center
and other businesses; and

WHEREAS, on or about May 4, 2004, the City, County, CIF and Gander Mountain
entered into an Interlocal Agreement that supplemented the Retail Center Development
Agreement; and
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WHEREAS, the Interlocal Agreement was likewise based on Chapter 381 of the Local
Govemment Code and contained grants of City and County sales tax expressly made “subject to
existing law;” and

WHEREAS, the Gander Mountain facility was constructed and CIF and Gander Mountain
entered into a twenty year lease in April of 2004 providing Gander Mountain with the right to
purchase the premises for $1.00 when the loan is fully paid, or upon the expiration of the twenty
year lease; and

WHEREAS, the objections of the City and County notwithstanding, Gander Mountain
closed its Corsicana facility on October 22, 2015, and the facility now sits empty with no evidence
of ever reopening, thus creating an economic burden on the City; and County and,

WHEREAS, the Texas Constitution expressly restricts government entities, like the City
and County, from spending public funds, or granting public aid for anything except for public
purposes, Gander Mountain’s closure of the Corsicana store more than eight years before the
expiration of Gander Mountain’s lease extinguished the legitimate public purposes from which the
City derived a benefit in return for its contribution of public funds.

THEREFORE, THE COUNTY HAS DETERMINED, AND BY THIS
RESOLUTION HEREBY RATIFIES AND CONFIRMS ITS DETERMINATION, that
Gander Mountain’s closure of the retail center facility extinguished any constitutionally
permissible public purposes for which the County can dedicate its funds; and

HEREBY AUTHORIZES AND DIRECTS the County Judge of the County of Navarro,
Texas (“County Judge”), to secure appropriate judicial relief against CIF and Gander Mountain.

NOW, THEREFORE, BE IT RESOLVED by the Commissioner's Court of Navarro
County, Texas, that the County Judge is authorized to act on behalf of the County in seeking any
and all relief in both law and equity against the Corsicana Industrial Foundation, Inc. and Gander
Mountain Company.
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PASSED and APPROVED by majority vote of the Commissioner’s Court of Navarro
County, Texas, this 2* day of February, 2016.

Jason Grent " Dick Martin
Commissioner, Pct. 1 Commissioner, Pct. 2

David “Butch™ Warren James n
Commissioner, Pct. 3 Comemissioner, Pct. 4

\\‘“
“‘

NAVARRO COUNTY, CLERK
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§ 52-a. Assistance to encourage state economic development, TX CONST Art. 3, § 52-a

Vernon's Texas Statutes and Codes Annotated
Constitution of the State of Texas 1876 (Refs & Annos)
Article III. Legislative Department

Requirements and Limitations

Vernon's Ann.Texas Const. Art. 3, § 52-a
§ 52-a. Assistance to encourage state economic development

Effective: November 23, 2005
Currentness

Sec. 52-a. Notwithstanding any other provision of this constitution, the legislature may provide for the creation of programs
and the making of loans and grants of public money, other than money otherwise dedicated by this constitution to use for
a different purpose, for the public purposes of development and diversification of the economy of the state, the elimination
of unemployment or underemployment in the state, the stimulation of agricultural innovation, the fostering of the growth of
enterprises based on agriculture, or the development or expansion of transportation or commerce in the state. Any bonds or other
obligations of a county, municipality, or other political subdivision of the state that are issued for the purpose of making loans
or grants in connection with a program authorized by the legislature under this section and that are payable from ad valorem
taxes must be approved by a vote of the majority of the registered voters of the county, municipality, or political subdivision
voting on the issue. A program created or a loan or grant made as provided by this section that is not secured by a pledge of
ad valorem taxes or financed by the issuance of any bonds or other obligations payable from ad valorem taxes of the political
subdivision does not constitute or create a debt for the purpose of any provision of this constitution. An enabling law enacted
by the legislature in anticipation of the adoption of this amendment is not void because of its anticipatory character.

Credits
Adopted Nov. 3, 1987. Amended Nov. 8, 2005, eff. Nov. 23, 2005.

Vernon's Ann. Texas Const. Art. 3, § 52-a, TX CONST Art. 3, § 52-a
Current through the end of the 2021 Regular and Called Sessions of the 87th Legislature.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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§ 380.001. Economic Development Programs, TX LOCAL GOVT § 380.001

Vernon's Texas Statutes and Codes Annotated
Local Government Code (Refs & Annos)
Title 12. Planning and Development
Subtitle A. Municipal Planning and Development
Chapter 380. Miscellaneous Provisions Relating to Municipal Planning and Development (Refs & Annos)

V.T.C.A., Local Government Code § 380.001
§ 380.001. Economic Development Programs

Effective: May 17, 2005
Currentness

(a) The governing body of a municipality may establish and provide for the administration of one or more programs, including
programs for making loans and grants of public money and providing personnel and services of the municipality, to promote
state or local economic development and to stimulate business and commercial activity in the municipality. For purposes of
this subsection, a municipality includes an area that:

(1) has been annexed by the municipality for limited purposes; or

(2) is in the extraterritorial jurisdiction of the municipality.

(b) The governing body may:

(1) administer a program by the use of municipal personnel;

(2) contract with the federal government, the state, a political subdivision of the state, a nonprofit organization, or any other
entity for the administration of a program; and

(3) accept contributions, gifts, or other resources to develop and administer a program.

(c) Any city along the Texas-Mexico border with a population of more than 500,000 may establish not-for-profit corporations
and cooperative associations for the purpose of creating and developing an intermodal transportation hub to stimulate economic
development. Such intermodal hub may also function as an international intermodal transportation center and may be colocated
with or near local, state, or federal facilities and facilities of Mexico in order to fulfill its purpose.

Credits
Added by Acts 1989, 71st Leg., ch. 555, § 1, eff. June 14, 1989. Amended by Acts 1999, 76th Leg., ch. 593, § 1, eff. Sept. 1,
1999; Acts 2005, 79th Leg., ch. 57, § 1, eff. May 17, 2005.

V. T. C. A, Local Government Code § 380.001, TX LOCAL GOVT § 380.001



§ 380.001. Economic Development Programs, TX LOCAL GOVT § 380.001

Current through the end of the 2021 Regular and Called Sessions of the 87th Legislature.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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§ 381.004. Community and Economic Development Programs, TX LOCAL GOVT §...

Vernon's Texas Statutes and Codes Annotated
Local Government Code (Refs & Annos)
Title 12. Planning and Development
Subtitle B. County Planning and Development
Chapter 381. County Development and Growth (Refs & Annos)

V.T.C.A., Local Government Code § 381.004
§ 381.004. Community and Economic Development Programs

Effective: September 1, 2015
Currentness

(a) In this section:

(1) “Another entity” includes the federal government, the State of Texas, a municipality, school or other special district,
finance corporation, institution of higher education, charitable or nonprofit organization, foundation, board, council,
commission, or any other person.

(2) “Minority” includes blacks, Hispanics, Asian Americans, American Indians, and Alaska natives.

(3) “Minority business” means a business concern, more than 50 percent of which is owned and controlled in management
and daily operations by members of one or more minorities.

(4) “Women-owned business” means a business concern, more than 50 percent of which is owned and controlled in
management and daily operations by one or more women.

(b) To stimulate business and commercial activity in a county, the commissioners court of the county may develop and administer
a program:

(1) for state or local economic development;

(2) for small or disadvantaged business development;

(3) to stimulate, encourage, and develop business location and commercial activity in the county;

(4) to promote or advertise the county and its vicinity or conduct a solicitation program to attract conventions, visitors, and
businesses;

(5) to improve the extent to which women and minority businesses are awarded county contracts;



§ 381.004. Community and Economic Development Programs, TX LOCAL GOVT §...

(6) to support comprehensive literacy programs for the benefit of county residents; or

(7) for the encouragement, promotion, improvement, and application of the arts.

(c) The commissioners court may:

(1) contract with another entity for the administration of the program;

(2) authorize the program to be administered on the basis of county commissioner precincts;

(3) use county employees or funds for the program; and

(4) accept contributions, gifts, or other resources to develop and administer the program.

(d) A program established under this section may be designed to reasonably increase participation by minority and women-
owned businesses in public contract awards by the county by establishing a contract percentage goal for those businesses.

(e) The legislature may appropriate unclaimed money the comptroller receives under Chapter 74, Property Code, for a county
to use in carrying out a program established under this section. To receive money for that purpose for any fiscal year, the county
must request the money for that fiscal year. The amount a county may receive under this subsection for a fiscal year may not
exceed an amount equal to the value of the capital credits the comptroller receives from an electric cooperative corporation on
behalf of the corporation's members in the county requesting the money less an amount sufficient to pay anticipated expenses
and claims. The comptroller shall transfer money in response to a request after deducting the amount the comptroller determines
to be sufficient to pay anticipated expenses and claims.

(f) The commissioners court of a county may support a children's advocacy center that provides services to abused children.

(g) The commissioners court may develop and administer a program authorized by Subsection (b) for entering into a tax
abatement agreement with an owner or lessee of a property interest subject to ad valorem taxation. The execution, duration,
and other terms of the agreement are governed, to the extent practicable, by the provisions of Sections 312.204, 312.205, and
312.211, Tax Code, as if the commissioners court were a governing body of a municipality.

(h) The commissioners court may develop and administer a program authorized by Subsection (b) for making loans and grants
of public money and providing personnel and services of the county.

Credits

Added by Acts 1989, 71st Leg., ch. 1060, § 3, eff. Aug. 28, 1989. Amended by Acts 1997, 75th Leg., ch. 1037, § 3, eff. Sept. 1,
1997; Acts 2001, 77th Leg., ch. 254, § 1, eff. May 22, 2001; Acts 2001, 77th Leg., ch. 1154, § 1, eff. June 15,2001; Acts 2003,
78th Leg., ch. 1275, § 2(109), eff. Sept. 1, 2003; Acts 2015, 84th Leg., ch. 1236 (S.B. 1296), § 12.003, eff. Sept. 1, 2015.



§ 381.004. Community and Economic Development Programs, TX LOCAL GOVT §...

V. T.C. A., Local Government Code § 381.004, TX LOCAL GOVT § 381.004
Current through the end of the 2021 Regular and Called Sessions of the 87th Legislature.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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