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STATEMENT OF INTEREST1 

The Chamber of Commerce of the United States of America is the 

world’s largest business federation. It represents approximately 300,000 

direct members and indirectly represents the interests of more than 

three million companies and professional organizations of every size, in 

every industry sector, and from every region of the country. An 

important function of the Chamber is to represent the interests of its 

members in matters before Congress, the Executive Branch, and the 

courts. The Chamber regularly files amicus curiae briefs in cases, like 

this one, that raise issues of concern to the nation’s business 

community. 

The Pennsylvania Chamber of Business and Industry is the 

largest broad-based business association in Pennsylvania. It has close 

to 10,000 member businesses throughout Pennsylvania, which employ 

more than half of the Commonwealth’s private workforce. Its members 

range from small companies to mid-size and large business enterprises. 

The Pennsylvania Chamber’s mission is to advocate on public policy 

issues that will expand private sector job creation, to promote an 

 
1 No party’s counsel authored this brief in whole or in part, and no 
person or entity, other than the amici, their members, or their counsel, 
made any monetary contribution intended to fund the preparation or 
submission of this brief. 



2 

improved and stable business climate, and to promote Pennsylvania’s 

economic development for the benefit of all Pennsylvania citizens. 

Amici’s members have structured millions of online contractual 

relationships around arbitration agreements. The judicial standards for 

enforcing those agreements are thus of critical significance to amici’s 

members. 

ARGUMENT 

I. The Superior Court Lacked Appellate Jurisdiction Over 
the Order Compelling Arbitration and Staying 
Proceedings. 

A. The Superior Court impermissibly overruled the 
General Assembly’s limitation on appealability. 

When the General Assembly enacted 42 Pa.C.S. § 7320 in 1980, it 

made a policy choice to permit interlocutory appeals as of right from 

orders denying applications to compel arbitration but not from orders 

compelling arbitration and staying proceedings pending the result of 

that arbitration. The General Assembly made the same choice in 2018 

when it enacted the Revised Uniform Arbitration Act. See 42 Pa.C.S. 

§ 7321.29(a). Indeed, by limiting the appealability only to orders 

denying motions to compel arbitration, the General Assembly has 

implicitly prohibited appeals from orders compelling arbitration. See 

Thompson v. Thompson, 223 A.3d 1272, 1277 (Pa. 2020) (explaining 

that “[u]nder the doctrine of expressio unius est exclusio alterius, the 
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inclusion of a specific matter in a statute implies the exclusion of other 

matters,” and that “as a matter of statutory interpretation, although 

one is admonished to listen attentively to what a statute says; one must 

also listen attentively to what it does not say” (quotations omitted)). 

The General Assembly’s policy decision mirrors the decision made 

by Congress under the Federal Arbitration Act (the “FAA”). Under the 

FAA, appeals as of right can be taken only from orders denying motions 

to compel arbitration. 9 U.S.C. § 16(a)(1)(A). Congress made this choice 

to facilitate moving “the parties to an arbitrable dispute out of court 

and into arbitration as quickly and easily as possible.” Moses H. Cone 

Mem’l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 22 (1983). Indeed, 

Congress limited appeals as of right in order “to prevent parties from 

frustrating arbitration through lengthy preliminary appeals.” Stedor 

Enter., Ltd. v. Armtex, Inc., 947 F.2d 727, 730 (4th Cir. 1991). 

The Superior Court’s en banc decision impermissibly overrules 

those legislative choices and drastically departs from the federal model. 

It permits interlocutory appeals as of right from every decision on a 

motion to compel common-law arbitration, no matter the outcome. That 

result is in deep tension with the constitutional “right of the General 

Assembly to determine the jurisdiction of any court.” Pa. Const. art. V, 

§ 10(c). It also contravenes this Court’s clear precedent that orders 

compelling arbitration and staying proceedings are interlocutory and, 
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absent an exception, are non-appealable. See Maleski v. Mutual Fire, 

Marine & Inland Ins. Co., 633 A.2d 1143, 1145-46 (Pa. 1993) (quashing 

appeal of order compelling arbitration because parties are not “forced 

out of court”).  

B. The Superior Court incorrectly expanded the 
collateral-order doctrine. 

Evading the General Assembly’s policy decision and this Court’s 

precedent, the Superior Court incorrectly held that the order compelling 

arbitration and staying proceedings pending that arbitration is 

appealable under the collateral-order doctrine. A collateral order is one 

that: (1) is “separable from and collateral to the main cause of action”; 

(2) involves a right that is “too important to be denied review”; and 

(3) presents a question that, “if review is postponed until final judgment 

in the case, the claim will be irreparably lost.” Pa.R.A.P. 313(b). Each of 

Rule 313(b)’s three elements must be “clearly present before collateral 

appellate review is allowed.” Rae v. Pa. Funeral Directors Ass’n, 977 

A.2d 1121, 1126 (Pa. 2009). And this Court has cautioned that Rule 313 

must be construed narrowly to “avoid[] undue corrosion of the final 

order rule,” “prevent[] delay resulting from piecemeal review of trial 

court decisions,” and ensure that the process for seeking permission to 

appeal an interlocutory order under Rule 312 is not undermined. See 

Commonwealth v. Pownall, 278 A.3d 885, 903 (Pa. 2022). Otherwise, if 
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courts routinely create ad hoc exceptions to finality based on Rule 313, 

then almost every order can become “collateral” and appealable. The 

preference for finality would be rendered a nullity. 

This case shows the danger of that approach because the second 

and third elements of the collateral-order doctrine are unsatisfied. 

Plaintiffs’ argument to the contrary—which the en banc Superior Court 

adopted—flips the policies behind arbitration on their head. 

1. Plaintiffs cannot show that the issue on appeal is 
sufficiently important. 

This Court has held that the second element of the collateral-order 

doctrine is satisfied “if the interests that would potentially go 

unprotected without immediate appellate review of that issue are 

significant relative to the efficiency interests sought to be advanced by 

the final judgment rule.” Geniviva v. Frisk, 725 A.2d 1209, 1213 (Pa. 

1999). However, “it is not sufficient that the issue be important to the 

particular parties.” Id. at 1214. Instead, the issue “must involve rights 

deeply rooted in public policy going beyond the particular litigation at 

hand.” Id.  

As an initial matter, the Superior Court incorrectly characterized 

the Plaintiffs’ interest in this appeal as involving the constitutional 

right to a jury trial. (Majority Op. 8 n.10.) But this framing is too broad. 

The issue on appeal is not about the general contours of the jury-trial 
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right. Rather, the appeal is about online contract formation and 

whether Plaintiffs assented to the arbitration provision. Questions of 

contract formation between private parties clearly do not present the 

kind of significant interests that would justify an interlocutory appeal. 

Even under the Superior Court’s framing, this appeal does not 

present the kind of “rights deeply rooted in public policy going beyond 

the particular litigation at hand” that justifies an interlocutory appeal. 

Geniviva, 725 A.2d at 1213. The cases where courts have found the 

second element of Rule 313 to be satisfied show just how high that 

burden is. For example, in Commonwealth ex rel. Kane v. Philip Morris, 

Inc., 128 A.3d 334, 346 (Pa. Cmwlth. 2015), the Commonwealth Court 

found that the elements of the collateral-order doctrine were satisfied 

because the appeal involved “whether and to what extent the 

Commonwealth surrendered its sovereign rights to take part in 

litigation” over a dispute. Because the Commonwealth’s “inherent 

sovereign power” was involved, the appeal was important not only to 

the parties but “to the public at large because the sovereign power in 

our government belongs to the people.” Id.  

The Commonwealth Court’s opinion in Gilyard v. Redevelopment 

Authority of Philadelphia, 780 A.2d 793 (Pa. Cmwlth. 2001), also set the 

standard very high. In that case, the “importance” element was met 

because there was a statutory provision barring arbitration in eminent 
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domain proceedings. Because the trial court’s decision compelling 

arbitration would have mooted that statute, the Commonwealth Court 

concluded that the issue was too important to be denied interlocutory 

review. See Philip Morris, 128 A.3d at 345 (describing reasoning in 

Gilyard). 

Even the Superior Court’s decision in United Services Automobile 

Association v. Shears, 692 A.2d 161 (Pa. Super. 1997) (en banc), shows 

the high burden for proving the “importance” element of Rule 313.2 

There, the trial court recognized a new tort and then compelled 

arbitration on the question whether USAA committed that newly 

created tort. Id. at 163. The appeal presented an important question 

because “the only way [the claimant] could arbitrate his claim was if the 

court created a cause of action for him.” Id. at 163, 165. Given those 

unique circumstances, it is not surprising that Shears has not been 

applied or extended to allow for interlocutory appeals of typical 

questions in connection with compelling arbitration. See, e.g., Rosy v. 

Nat’l Grange Mut. Ins. Co., 771 A.2d 60, 62 (Pa. Super. 2001) (declining 

to apply Shears to allow for interlocutory appeal); Campbell v. 

Fitzgerald Motors Inc., 707 A.2d 1167, 1168 (Pa. Super. 1998) (same). 

 
2 Alternatively, to the extent the Court determines Shears cannot be 
distinguished, it should overrule Shears for the reasons stated in Judge 
Ford Elliott’s dissent. 
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Here, by contrast, the issue of Plaintiffs’ right to a jury trial is 

only specific to Plaintiffs. They raise a routine dispute about assent to 

an arbitration provision that does not involve extenuating 

circumstances such as a sovereign’s power, the mooting of a statute, or 

the creation of a new tort. And because Plaintiffs cannot tie their purely 

private dispute to broader policy issues, Plaintiffs cannot satisfy the 

second element of the collateral-order doctrine. 

Moreover, the interest in efficiency—which underpins the reasons 

for including arbitration clauses in contracts in the first place and is 

also the basis for limiting interlocutory appeals under Rule 313—far 

outweighs the Plaintiffs’ interest here in having particular questions of 

mutual assent settled through an interlocutory appeal. Plaintiffs are 

concerned about the burden of having to undergo an arbitration before 

being able to take an appeal from an order compelling them to 

arbitrate. But that concern must be balanced against the important 

public policy in favor of efficiently enforcing arbitration agreements. 

Both Congress and the General Assembly have adopted a “liberal 

policy favoring arbitration.” Provenzano v. Ohio Valley Gen. Hosp., 121 

A.3d 1085, 1096 (Pa. Super. 2015). In enacting the FAA, Congress 

aimed to “facilitate a just and speedy resolution of controversies that is 

not subject to delay and/or obstruction in the courts.” Salley v. Option 

One Mortg. Corp., 925 A.2d 115, 120 (Pa. 2007). The same preference for 
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speedy resolution of disputes has been imported into Pennsylvania law. 

See Provenzano, 121 A.3d at 1096 n.2.  

Similarly, the U.S. Supreme Court has repeatedly recognized the 

“real benefits to the enforcement of arbitration provisions.” Circuit City 

Stores, Inc. v. Adams, 532 U.S. 105, 122-23 (2001). Those benefits 

include “lower costs, greater efficiency and speed, and the ability to 

choose expert adjudicators to resolve specialized disputes.” Lamps Plus, 

Inc. v. Varela, 587 U.S. 176, 185 (2019). And the General Assembly has 

already prioritized the efficiency of arbitration over litigating questions 

of mutual assent by allowing interlocutory appeals only from orders 

denying motions to compel arbitration. 42 Pa.C.S. § 7321.29(a).  

Data supports the General Assembly’s prioritization of efficiency 

and the conclusion that arbitration provides “just and speedy 

resolution[s] of controversies.” Salley, 925 A.2d at 120. A study 

comparing 67,119 consumer and employment arbitrations with 261,369 

consumer and employment federal lawsuits terminated between 2014 

and 2021 revealed that arbitration is, on average, a speedier method of 

resolving disputes. See Nam D. Pham, Ph.D. & Mary Donovan, “Fairer, 

Faster, Better III: An Empirical Assessment of Consumer and 

Employment Arbitration,” ndp analytics, at 4 (March 2022).3 For cases 
 

3 https://instituteforlegalreform.com/wp-
content/uploads/2022/03/FINAL-ndp-Consumer-and-Employment-
Arbitration-Paper-2022.pdf.  
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resolved in favor of the claimants, the average consumer arbitration 

took 321 days to reach resolution. Id. at 15. The median time, at 265 

days, was significantly shorter. Id. Even the longest 10% of cases 

reached resolution in 558 days. Litigation in court took substantially 

longer, with an average of 439 days, a median of 315 days, and the top 

10% taking an average of 919 days.  

In other words, the average arbitration was nearly 27% faster 

than litigation, the median arbitration was nearly 16% faster than 

litigation, and the longest 10% of cases were resolved over 39% faster in 

arbitration as compared to litigation. Id.  

By engrafting appeals from orders compelling arbitration and 

staying proceedings into the collateral-order doctrine, the Superior 

Court upset parties’ expectations when agreeing to arbitration clauses. 

Under the Superior Court’s decision, every case granting a motion to 

compel arbitration and staying the court case pending the results of 
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that arbitration could immediately be appealed,4 immensely slowing 

down the arbitration of disputes while simultaneously bogging down the 

Superior Court (and occasionally the Commonwealth Court) in appeals 

that raise factual questions about whether parties assented to an 

arbitration provision.  

This influx of new cases is not speculative. Plaintiffs themselves 

acknowledged that “thousands of other Pennsylvanians . . . have 

registered to utilize Uber’s services.” (Pls.’ Superior Ct. Opening Br. 28.) 

Any dispute between Uber and these thousands of users may raise 

questions of mutual assent to an arbitration provision that could turn 

into an interlocutory appeal to the Superior Court. Further, as 

Plaintiffs recognize, “online user agreements . . . are increasingly more 

prevalent in today’s modern society.” (Id.) Parties seeking to escape 

arbitration agreements in each of those online user agreements could 

similarly file interlocutory appeals. The effect on the parties and on the 

efficiency of Pennsylvania’s intermediate appellate courts would be 

immense, undoing the precise benefits of arbitration: achieving just and 

speedy resolutions to disputes. 

 
4 Orders denying motions to compel arbitration are appealable 
independent of the collateral-order doctrine because they are 
specifically authorized by statute. See 42 Pa.C.S. §§ 7320, 7321.29(a); 
Pennsylvania Rule of Appellate Procedure 311(a)(8). 
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2. The right to a jury trial will not be irreparably 
lost if forced to wait until a final judgment. 

The en banc Superior Court also incorrectly held that Plaintiffs 

cannot vindicate their right to a jury trial on appeal from final 

judgment and that the order compelling arbitration—and staying court 

proceedings pending the results of arbitration—puts them “out of 

court.” (Majority Op. 11.) But as this Court recognized, “an order 

compelling arbitration forces the parties into, rather than out of, court.” 

Maleski, 633 A.2d at 1145. The Superior Court was simply incorrect 

that the trial court’s order puts Plaintiffs “out of court.” 

Further, the Superior Court was wrong to conclude that Plaintiffs 

cannot question the validity of the arbitration provision or their assent 

to that provision on appeal from a final order. (Majority Op. 10-13.) As 

Judge Stabile, joined by Judge Olson and Judge Sullivan, recognized in 

a dissent, a party cannot be forced to arbitrate absent an agreement to 

do so. (See Stabile Dissent 8 (citing First Options of Chicago, Inc. v. 

Kaplan, 514 U.S. 938, 944 (1995)).) If, on appeal from a final judgment 

enforcing an arbitration award, the appellate court were to find that 

there was no agreement to arbitrate and Plaintiffs did so only because 

they were compelled by the trial court’s order, the arbitration award 

could be vacated. See Civan v. Windermere Farms, Inc., 180 A.3d 489, 

499 (Pa. Super. 2018) (holding that “the narrow standard of review 

derived from section 7341 is not applicable when reviewing a petition to 
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vacate based upon a claim that the parties do not have a valid 

agreement to arbitrate”). And, as Judge Stabile recognized, the Court 

could also vacate the award based on the lack of agreement to arbitrate 

because the resulting award was “unjust, inequitable, or 

unconscionable.” (Stabile Dissent 8 (quoting Sage v. Greenspan, 765 

A.2d 1139, 1141 (Pa. Super. 2000)).)  

In other words, contrary to the Superior Court’s holding, Plaintiffs 

could still vindicate their right to a jury trial if it were later determined 

that they had not agreed to arbitration or that Uber’s arbitration 

provision was invalid under Pennsylvania law. If that were to occur, 

Plaintiffs, at most, would “have been required to participate in an 

unnecessary arbitration.” Brennan v. Gen. Acc. Fire & Life Assur. Corp., 

453 A.2d 356, 358 (Pa. Super. 1984). That result, however, is no 

different from the situation “where a party is required to go to trial 

after a court erroneously refuses to sustain a demurrer to a complaint.” 

Id. That burden, alone, is insufficient to satisfy the third element of the 

collateral-order doctrine. 

For the same reasons, the collateral-order doctrine does not create 

a mechanism for obtaining interlocutory review of decisions compelling 

arbitration in federal court. See Al Rushaid v. Nat’l Oilwell Varco, Inc., 

814 F.3d 300, 304 (5th Cir. 2016) (remarking that the appellants “cite 

no case where a court has used the collateral order doctrine to exercise 
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jurisdiction over an interlocutory order compelling arbitration,” and 

joining the Sixth, Ninth, and Eleventh Circuits in recognizing that the 

collateral-order doctrine does not apply). Parties opposing arbitration 

can still seek to challenge the order compelling arbitration in an appeal 

from a final judgment confirming the arbitration award.  

This Court should not depart so drastically from the federal 

system and its own precedent by adopting Plaintiffs’ and the Superior 

Court’s rule. To do so would undercut the very bargain that parties 

strike when incorporating an arbitration clause into their contracts. 

II. This Court Should Reject the Superior Court’s New, 
Heightened Standard for the Enforceability of Online 
Arbitration Agreements. 

In its en banc decision, the Superior Court expressly stated that, 

“because the constitutional right to a jury trial should be afforded the 

greatest protection under the courts of this Commonwealth,” for online 

arbitration agreements, “a stricter burden of proof is necessary to 

demonstrate a party’s unambiguous manifestation of assent to 

arbitration.” (Majority Op. 33.) Moreover, according to the Superior 

Court majority, the enforceability of an online arbitration agreement 

will not turn on overall objective evidence of notice and assent, but on 

judges’ subjective perspectives on web page layout, font size, and font 

color. (Majority Op. 32-33.) On top of that vague standard, the majority 

opinion layers a mandate for uniquely specific language: 
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(1) explicitly stating on the registration websites 
and application screens that a consumer is 
waiving a right to a jury trial when they agree to 
the company’s “terms and conditions,” and the 
registration process cannot be completed until the 
consumer is fully informed of that waiver; and 
(2) when the agreements are available for viewing 
after a user has clicked on the hyperlink, the 
waiver should not be hidden in the “terms and 
conditions” provision but should appear at the top 
of the first page in bold, capitalized text. 

(Majority Op. 33-34.) The majority opinion also appears to require 

businesses to define the term “arbitration” (or at least to supply a link 

to a definition of that term), provide an explanation of the differences 

between binding and non-binding arbitration, and specifically state “in 

an explicit and upfront manner that [users] were giving up a 

constitutional right to seek damages through a jury trial proceeding.” 

(Majority Op. 34-34.) 

This Court should overrule this new, higher burden for proving 

the enforceability of online arbitration agreements. This new standard 

would upend the reasonable expectations of thousands of businesses 

and individuals in the Commonwealth and contravene settled federal 

and state law.  
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A. This Court should not upend thousands of arbitration 
agreements already in existence by adopting new 
arbitration-specific requirements. 

The Superior Court’s heightened standard for finding assent to 

arbitration provisions in online consumer contracts sets a dangerous 

precedent. Indeed, as a result of the majority’s opinion, numerous 

online arbitration agreements already in existence and that are already 

relied upon by businesses and consumers alike have been cast into 

doubt or found unenforceable. For example, in Shainline v. Tri County 

Area Federal Credit Union, No. 2022-16043, 2023 WL 11662407, at *1-2 

(C.P. Montgomery Oct. 16, 2023), the trial court refused to enforce an 

arbitration provision where a new customer agreed to arbitrate disputes 

when he applied online for an account with a local federal credit union 

and clicked the box agreeing to the credit union’s terms and conditions 

(including arbitration). The court found the agreement to arbitrate 

invalid because the arbitration provision was on the second page of an 

11-page document, below a heading that was formatted in the same way 

as all other headings in the agreement, and because it did not define 

the word “arbitration.” Id. 

Similarly, in Cobb v. Tesla, Inc., No. 231202254, slip op. 4 (C.P. 

Phila. Sept. 26, 2024) (attached as Exhibit A), the trial court extended 

the Superior Court’s decision in this case to employment agreements, 

holding that an arbitration provision in an employment agreement that 
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was signed online was invalid because the arbitration provision: (1) is 

on the second of four pages; (2) is in the same size and color as other 

parts of the agreement; (3) “is in small font, is not underlined, 

capitalized or bolded, and is not set off with a heading or in a different 

color”; (4) “fails to define arbitration, contains no link to a definition of 

arbitration, and fails to explain the difference between binding and non-

binding arbitration”; and (5) “fails to explicitly state that [the plaintiff] 

is waiving her constitutional right to a jury trial by agreeing to the 

terms of her employment with Tesla.” Id. at 4. 

As these two cases show, the Superior Court’s opinion has already 

disrupted the traditional expectations of businesses that conduct 

operations online in Pennsylvania. This disruption is detrimental to 

Pennsylvania’s business community and, ultimately, its consumers. 

Trillions of dollars of business are transacted annually online. In 

2023, U.S. retailers sold $1.119 trillion through e-commerce, 

representing 22% of all retail sales. See Abbas Haleem, US ecommerce 

sales reached $1.119 trillion in 2023, Digital Commerce 360, Feb. 26, 

2024.5 And the volume of online commerce is increasing. In the second 

quarter of 2024, U.S. retail e-commerce sales totaled $291.6 billion, an 

increase of 1.3% from the first quarter of 2024 and 6.7% from the prior 

year. See U.S. Dep’t of Commerce, Quarterly Retail E-Commerce Sales: 

 
5 https://www.digitalcommerce360.com/article/us-ecommerce-sales/. 
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2nd Quarter 2022, at 1 (Aug. 19, 2024).6 Those trends are expected to 

continue, with increasing amounts of e-commerce being conducted on 

mobile devices. See Kristy Snyder, 35 E-Commerce Statistics of 2024, 

Forbes Advisor (Mar. 28, 2024).7 

Pennsylvania businesses will generate upwards of $94.5 billion in 

revenue through e-commerce and mail ordering in 2024. See Statista 

Research Department, Industry Revenue of “Electronic Shopping and 

Mail-Order Houses” in Pennsylvania 2012-2024, December 21, 2023.8 

That is not only an important source of revenue for these businesses, it 

is also an important source of tax revenue. Sales by online retailers 

generated $1.362 billion in tax revenue for the Commonwealth in the 

2020-21 fiscal year. Don Davis, How Pennsylvania Reaped an Online 

Sales Tax Windfall, Digital Commerce 360, Aug. 5, 2021.9 

Pennsylvania’s tax revenue from these sources has likely increased as a 

result of the overall boom in e-commerce.10 
 

6 https://www.census.gov/retail/mrts/www/data/pdf/ec_current.pdf. 
7 https://www.forbes.com/advisor/business/ecommerce-
statistics/#sources_section. 
8 https://www.statista.com/forecasts/1206105/electronic-shopping-and-
mail-order-houses-revenue-in-pennsylvania. 
9 https://www.digitalcommerce360.com/2021/08/05/how-pennsylvania-
reaped-an-online-sales-tax-windfall/. 
10 Pennsylvania has also benefited from the boom in e-commerce in 
another important way. The Lehigh Valley has become a key base for 
warehouses serving the booming e-commerce market in New York. See 
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Because the businesses involved in these online transactions 

frequently rely on terms and conditions that contain arbitration clauses, 

the stakes of this appeal for the business community are significant. 

Unless this Court reverses the Superior Court’s decision, the 

enforceability of the standard types of click-wrap or browse-wrap used 

in online consumer contracts across the country would be called into 

question. Alternatively, companies will be forced to create 

Pennsylvania-specific websites and forms. For smaller companies 

outside the Commonwealth, they may decide that the burdens of 

operating in Pennsylvania are too high and avoid selling to 

Pennsylvanians altogether. 

Uncertainty over the enforceability of arbitration clauses will 

pervade the business community operating in Pennsylvania. Numerous, 

piece-meal challenges may be brought regarding the font sizes, 

locations, and format of arbitration provisions in all sorts of online 

consumer contracts, clogging up the courts. Such litigation threatens to 

undo the central reason that many businesses seek arbitration in the 

first place—to reach a just and speedy resolution of claims.  

Consumers will suffer as well, as they, too, benefit from faster 

resolution through arbitration. The data also reveals that consumers 
 

Michael Corkery, A New Crop in Pennsylvania: Warehouses, New York 
Times (May 26, 2021). These warehouses have fueled increased 
employment and wages, especially for unskilled workers. Id.  
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are more likely to prevail in arbitration than in litigation and that, 

when they do, the consumers receive higher awards on average. See 

“Fairer, Faster, Better III: An Empirical Assessment of Consumer and 

Employment Arbitration,” at 11-13. In fact, consumers win 

approximately 41.7% of cases decided on the merits in arbitration, as 

compared to 29.3% of cases brought in federal court. Id. at 11. When 

consumers win in arbitration, they win an average award of $79,945 

and a median award of $20,356. Id. at 13. In litigation, however, 

consumers win an average award of $71,354 and a median award of 

$6,669. Id.  

By adopting the Superior Court’s new rule that, at a minimum, 

calls into question the enforceability of thousands of arbitration 

agreements already in existence in online consumer contracts, this 

Court would upset a system that businesses and consumers alike have 

relied on and which continues to benefit all involved. Casting doubt on 

the validity of arbitration agreements would also force more cases into 

court, further burdening the judicial system. To avoid this undesirable 

result, this Court should reject any heightened standard for 

determining the enforceability of arbitration provisions in online 

contracts and reverse the Superior Court’s decision. 
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B. The Federal Arbitration Act preempts any heightened 
requirements for arbitration agreements. 

In addition to being bad policy, any heightened standards imposed 

by this Court for proving assent to arbitration is preempted by the 

FAA—a law that that clearly applies to Uber’s contracts with its users 

and to the vast majority of (if not all) online consumer contracts. 

Indeed, the U.S. Supreme Court has not been shy about issuing per 

curiam decisions reversing state court decisions that adopt rules hostile 

to arbitration. See, e.g., Marmet Health Care Ctr., Inc. v. Brown, 565 

U.S. 530 (2012); Nitro-Lift Techs., L.L.C. v. Howard, 568 U.S. 17 (2012). 

Yet, the en banc Superior Court entirely failed to consider or appreciate 

the impact of the FAA on its analysis. 

The FAA “was designed to overrule the judiciary’s longstanding 

refusal to enforce agreements to arbitrate and place such agreements 

upon the same footing as other contracts.” Volt Info. Scis., Inc. v. Bd. of 

Trustees of Leland Stanford Junior Univ., 489 U.S. 468, 474 (1989). It 

“establishes an equal-treatment principle: A court may invalidate an 

arbitration agreement based on generally applicable contract defenses 

like fraud or unconscionability, but not on legal rules that apply only to 

arbitration or that derive their meaning from the fact that an 

agreement to arbitrate is at issue.” Kindred Nursing Ctrs. Ltd. P’ship v. 

Clark, 581 U.S. 246, 251 (2017). 



22 

“The FAA thus preempts any state rule discriminating on its face 

against arbitration” and “also displaces any rule that covertly 

accomplishes the same objective by disfavoring contracts that (oh so 

coincidentally) have the defining features of arbitration agreements.” 

Id. The FAA’s preemptive force similarly applies to judicial rules that 

“rely on the uniqueness of an agreement to arbitrate as a basis for a 

state-law holding” not to enforce the agreement. AT&T Mobility LLC v. 

Concepcion, 563 U.S. 333, 341 (2011). For purposes of this equal-

treatment rule, there is no “distinction between contract formation and 

contract enforcement.” Kindred Nursing, 581 U.S. at 254. “A rule 

selectively finding arbitration contracts invalid because improperly 

formed fares no better under the [FAA] than a rule selectively refusing 

to enforce those agreements once properly made.” Id. at 254-55. 

The Superior Court’s decision “flouted the FAA’s command to 

place [arbitration] agreements on an equal footing with all other 

contracts.” Id. at 255-56. Although the majority recognized that 

Plaintiffs agreed to Uber’s terms and conditions when they created 

online accounts, it held that “a stricter burden of proof is necessary to 

demonstrate a party’s unambiguous manifestation of assent to 

arbitration.” (Majority Op. 33.) The majority thus expressly adopted a 

higher standard for the formation of an agreement to arbitrate than 

would apply to the formation of any other online agreement. “Because 
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that rule singles out arbitration agreements for disfavored 

treatment, . . . it violates the FAA.” Kindred Nursing, 581 U.S. at 248. 

It makes no difference that Plaintiffs invoke their right to a jury 

trial made “inviolate” by Article I, section 6 of the Pennsylvania 

Constitution. In Kindred Nursing Centers, the Kentucky Supreme 

Court relied on a similar state constitutional provision when it decided 

that “an agent could deprive her principal of an adjudication by judge or 

jury [through an arbitration agreement] only if the power of attorney 

expressly so provided.” 581 U.S. at 250 (quotations omitted). The U.S. 

Supreme Court reversed, holding that the Kentucky Supreme Court 

had violated the FAA by “adopt[ing] a legal rule hinging on the primary 

characteristic of an arbitration agreement—namely, a waiver of the 

right to go to court and receive a jury trial.” Id. at 252. 

This Court has similarly acknowledged that the U.S. Supreme 

Court is “unsympathetic to [a] state court’s concern for the right to a 

jury trial” when addressing arbitration provisions. Taylor v. 

Extendicare Health Facilities, Inc., 147 A.3d 490, 509 (Pa. 2016). The 

Court explained that it was obligated to “consider questions of 

arbitrability with a ‘healthy regard for the federal policy favoring 

arbitration,’” and that it was bound to compel arbitration of claims 

subject to an arbitration agreement. Id. (quoting Moses H. Cone, 460 

U.S. at 20).  
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By adopting a stricter burden of proof for online agreements to 

arbitrate than other online agreements, the Superior Court made the 

same mistake as the Kentucky Supreme Court in Kindred Nursing 

Centers. Yet, the Superior Court did not address the FAA, Kindred 

Nursing, or this Court’s decision in Taylor in any meaningful way. 

Instead, it simply declared that “the FAA is not pertinent because the 

parties never agreed to arbitrate at the outset.” (Majority Op. 35 n.26.) 

But the Superior Court only found that there was no agreement to 

arbitrate after applying its new, heightened standard for assent to 

arbitration in violation of the FAA. By expressly announcing “a stricter 

burden of proof” for online agreements, the Superior Court ignored the 

U.S. Supreme Court’s pronouncement that “[c]ourts may not . . . 

invalidate arbitration agreements under state laws applicable only to 

arbitration provisions.” Doctor’s Assocs., Inc. v. Casarotto, 517 U.S. 681, 

687 (1996); see also Taylor, 147 A.3d at 504 (explaining “that courts are 

obligated to enforce arbitration agreements as they would enforce any 

other contract, in accordance with their terms, and may not single out 

arbitration agreements for disparate treatment”).  

The Court should reverse the Superior Court’s judgment and 

decision to impose a higher standard for assent to an arbitration 

provision so that Pennsylvania law does not conflict with the FAA. 
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CONCLUSION 

For the foregoing reasons, the Court should hold that the Superior 

Court lacked jurisdiction over Plaintiffs’ interlocutory appeal. In the 

alternative, the Court should reverse the judgment of the Superior 

Court and reinstate the trial court’s order compelling arbitration and 

staying all proceedings pending the result of that arbitration. 
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