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IN THE SUPREME COURT OF THE STATE OF 

CALIFORNIA 

IN RE GERALD KOWALCZYK, 

On Habeas Corpus 

    No.  S277910 

    First District Court of Appeal No. 

A162977 

    San Mateo Co. Sup. Ct. No. 

21-SF-003700-A

_______________________________ 

BRIEF OF AMICUS CURIAE 

IN SUPPORT OF PETITIONER 

_______________________________ 

The Orange County Public Defender’s Office, by and through 

counsel, Martin F. Schwarz, hereby respectfully submits this Brief 

of Amicus Curiae in Support of Petitioner.   

Application 

The Orange County Public Defender’s Office is a public 

agency charged with the legal representation of indigent 

defendants in California’s third most populous county. Our office 

consists of approximately 200 attorneys dedicated to the vigorous 

representation of criminal defendants in the Superior Court, 

Courts of Appeal, and California Supreme Court.  The Public 
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Defender conducts the vast majority of arraignments and bail 

hearings in Orange County on behalf of criminal defendants.  The 

indigent defendants in Orange County are disproportionately 

impacted by pre-trial detention orders. 

Issues 

In granting review of the Court of Appeal’s decision in In re 

Kowalczyk (2022) 85 Cal.App.5th 650, this Court defined the issues 

as: 

I. Which constitutional provision governs the denial of bail in

noncapital cases—article I, section 12, subdivisions (b) and

(c), or article I, section 28, subdivision (f)(3), of the California

Constitution—or, in the alternative, can these provisions be

reconciled?

II. May a superior court ever set pretrial bail above an

arrestee's ability to pay?

Arguments Presented 

I. Only Section 12 of Article I Governs the Denial of Bail

in Noncapital Cases

II. A Superior Court May Not Order No-Bail Outside of

the Limited Exceptions in Section 12
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Memorandum of Points and Authorities 

I. Only Section 12 of Article I Governs the Denial of Bail

in Noncapital Cases.

Only Section 12 of Article I of the California Constitution

governs when bail can be denied in a noncapital case.  While the 

court of appeal in In re Kowalczyk (2022) 85 Cal.App.5th 650 

(Kowalczyk), ruled that Section 28(f)(3) could be reconciled with 

Section 12, it should have found that Section 28(f)(3) is not 

operative at all.   This conclusion is drawn from this Supreme 

Court’s own precedent as it relates to competing ballot measures. 

The seminal case on competing ballot measures involving 

Sections 12 and 28 is People v. Standish (2006) 38 Cal.4th 858 

(Standish).  In that case, this Supreme Court first faced the issue 

of whether section 28’s bail provision, enacted through Proposition 

8, which proposed to repeal Section 12 of the California 

Constitution, permitted the denial of an OR release for a defendant 

upon the lapsing of the 10-day time period in Penal Code section 

859b.  This high court held it did not.  In reaching this conclusion, 

the Court noted that Proposition 4, a ballot measure on the same 

ballot which garnered more votes, added language to Section 12 on 

the subject of bail.  (Id. at pp. 874-875.)   

When this Supreme Court in Standish, supra, 38 Cal.4th 858 

engaged in its analysis in determining whether Proposition 4 

trumped Proposition 8, it made clear that its analysis was 

preconditioned on the fact that Propositions 4 and 8 were 

competing provisions and both could not be given effect.  (Id. at pp. 
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876-877.)  The Court further noted the proponents of each

proposition were at odds with one another.  (Id. at pp. 877.)  The 

Court then engaged in a “section-by-section comparison” of each 

proposition and determined that, given several portions directly 

conflicted with one another, they were competing resolutions and, 

because Proposition 4 received more votes, it thereby prevailed.  

(Id. at pp. 877-878.) 

Proposition 9 was later enacted, modifying Section 28 but not 

in a manner which amended the bail provision previously rendered 

inoperative by the Court’s ruling in Standish.  But Proposition 9 is 

not the same measure as Proposition 8 and its later enactment 

does not repeal section 12.  The reasons are numerous. 

First, Proposition 8 explicitly sought to repeal Section 12.  

(Standish, supra, 38 Cal.4th at p. 877 citing Ballot Pamp., Primary 

Elec. (June 8, 1982) text of Prop. 8, p. 33.)  Proposition 9 did not.  

In fact, Proposition 9 in no way proposed an intent to abrogate a 

defendant’s right to bail under Section 12.  Instead, it proposed 

giving victims of crimes a greater voice when a judge considers 

releasing a defendant pending trial.  (Exhibit A at p. 003.)   

The only portion of Section 28 which is in conflict with 

Section 12 was passed with Proposition 8.  But, as this Supreme 

Court ruled, while Proposition 8 passed, Proposition 4 passed with 

greater votes and, thus, trumped Proposition 8 in respect to bail.  

(Standish, supra, 38 Cal.4th at p. 876.)  In fact, when Proposition 9 

added language which created a victim’s right to be heard and 

their safety to be considered when setting bail, it eliminated the 

portion which stated that individuals accused of serious felonies 
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may not be released on their own recognizance, causing it to be 

more similar to Section 12.  (Exhibit A at p. 010.)  Proposition 9 did 

not act to further enforce Proposition 8 in regards to the right to 

bail.  Instead, it amended Section 28 to give victims a right to be 

heard. 

Further, Proposition 9 was not a competing initiative with 

Proposition 4, as they were not on the same ballot.  “California 

Constitution, article II, section 10, subdivision (b) (hereafter 

section 10(b)), provides: ‘If provisions of two or more measures 

approved at the same election conflict, those of the measure 

receiving the highest affirmative vote shall prevail.’ ”  (Yoshisato v. 

Superior Court (1992) 2 Cal.4th 978, 987 (Yoshisato) [Emphasis 

added].)  Assuming this Court were to engage in the analysis 

expressed in Standish, the provisions Proposition 9 added are 

complementary or supplementary to Section 12 because they only 

added that victims have a right to be heard and have their safety 

considered.  In fact, Proposition 9 removed a portion of Section 28 

that was contrary to Section 12, to wit, that a judge did not have 

discretion to release someone charged with a serious felony on 

their own recognizance.   

In the case of complementary or supplementary initiatives 

(which amici does not necessarily concede they are) “the two 

measures may be compared section by section, giving effect to both 

so long as there is no direct conflict.”  (Standish, supra, 38 Cal.4th 

at p. 876 citing Yoshisato, supra, 2 Cal.4th at pp. 991-992.)  If this 

Court engages in this analysis, both the amendments proposed by 
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Proposition 9 and Section 12 can be easily harmonized.  

Accordingly, Proposition 9 did not repeal Section 12. 

The relevant portion of section 28 already existed and had 

been determined to be trumped by Proposition 4 in Standish.  

There is no authority holding that by amending section 28 in other 

respects, the voters intended to thereby overrule Standish’s 

explicit holding.  If Proposition 9 indeed caused Proposition 8 to 

retroactively trump Proposition 4, this Supreme Court would 

presumably have stated In re Humphrey (2021) 11 Cal.5th 135 

that Standish was no longer good law.  Proposition 9 is not a 

reimplementation of Proposition 8’s bail scheme.  Proposition 9 

added provisions to Section 28, but the contrary portions were 

created by Proposition 8 and had already been trumped by 

Proposition 4.   

To hold otherwise leads to an absurd result whereby voters 

for Proposition 9 who supported the amendments provided in the 

Voter Information Guide would have, completely unbeknownst to 

them, also be voting to undo Proposition 4.  This position sets a 

dangerous precedent where supporters of initiatives could deceive 

voters into undoing prior voting initiatives voters supported 

through circuitous means to achieve their ends.  This would also 

mean that provisions from initiatives which were deemed 

inoperative would be lying in wait until even a mere word is added 

to the existing provision which would then, without warning, 

revive the provision in its entirety.  This is the purpose of issues 

being presented “as ‘competing’ or ‘alternative’ measures” else 

courts are put in the position of amalgamating “ ‘a regulatory 
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scheme created without any basis for ascertaining whether the 

electorate understood or intended the result.’ ”  (Yoshisato, supra, 

2 Cal.4th at pp. 987-988, quoting Taxpayers To Limit Campaign 

Spending v. Fair Pol. Practices Comm. (1990) 51 Cal.3d 744, 747.)  

When “it is clear that the voters intended merely to amend [a 

statute]” this Supreme Court concluded “the technical (and indeed, 

constitutionally compelled) reenactment of a statute that is 

amended by the voters does not, in and of itself, reflect intent of 

the voters to adopt a ‘comprehensive scheme’ that would prevail 

over all other provisions of any other measure by a lesser 

affirmative vote at the same election.”  (Yoshisato, supra, 2 Cal.4th 

at p. 990.)  It stands to reason that the same logic applies when a 

measure that merely proposes minor amendments cannot reflect 

an intent to upend an entirely separate section which is not 

mentioned once in the voter information.  Thus, a court is tasked 

with only considering “the amendments enacted by the two 

measures” and nothing more.  (Id. at p. 991.) 

Accordingly, the court in Kowalczyk was incorrect in holding 

that Section 28(f)(3) is operative.  That portion of Section 28(f)(3) 

has not been addressed by voters since Standish and, accordingly, 

Section 12 continues to be the effective bail provision.  However, if 

this Supreme Court disagrees with amici, then this Court should 

rule as the court in Kowalczyk and find the sections can be 

reconciled. 
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II. A Superior Court May Not Order No-Bail Outside of

the Limited Exceptions in Section 12

Section 12 provides the only exceptions to the rule that a 

defendant shall be granted bail.  In re Brown (2022) 76 

Cal.App.5th 296 held that, if a court correctly follows the analysis 

in Humphrey, supra, 11 Cal.5th 135 and determines that no 

nonmonetary conditions can ensure the defendant’s presence or 

protect public safety nor can bail which the defendant can afford 

coupled with these conditions do the same, then a court may enter 

a no-bail order with no consideration for Section 12.  This holding 

relies upon a fundamental misunderstanding of the holding in 

Humphrey.  While this Supreme Court in Humphrey endorsed 

pretrial detention orders in the circumstances contemplated in 

Brown, it did not equate these pretrial detention orders with no-

bail orders as the court in Brown did.   

In fact, the entirety of the opinion of this high court 

addressed bail one cannot afford as a means of pretrial detention, 

not the setting of no bail whatsoever.  (Humphrey, supra, 11 

Cal.5th at pp. 142-143, 151-152.)  As observed by the court in 

Kowalczyk, supra, for Humphrey’s holding to be consistent with 

the conclusion in Brown, it would require the high court explicitly 

overruling all prior jurisprudence regarding Section 12.  

(Kowalczyk, supra, 85 Cal.App.5th at p. 690.)   In fact, this high 

court would have to overrule Section 12 itself in order to have such 

a holding.  This Supreme Court clearly did not do so, and the court 

in Brown was incorrect to so hold.   
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Brown’s interpretation of Humphrey would render Section 12 

a nullity.  Given that Humphrey involved facts which fall within 

the exceptions expressed in Section 12, but nonetheless held that a 

court must determine whether to nonmonetary conditions will 

suffice to ensure the defendant’s presence and public safety, as 

well as whether to set bail at an amount the defendant could 

reasonably afford, the holding supplements, rather than erases, 

Section 12.  To find otherwise renders Section 12 meaningless as 

any defendant, regardless of the considerations mentioned in 

Section 12, could be subject to a no-bail order if a court made a 

finding pursuant to Humphrey that a defendant’s presence and 

public safety could not be assured otherwise.   

The intent from this Supreme Court in Humphrey is clear, 

the holding found that pretrial detentions were excessive due to 

the setting of bail defendants could not reasonably afford.  

Following this reasoning, it is illogical to think that in the same 

breath this Supreme Court intended to increase the amount of no-

bail orders issued throughout the state.  While bail outside an 

amount a defendant can reasonably afford may function as pretrial 

detention, it does not follow that a court must go to the most 

extreme lengths and order no bail at all.  This Supreme Court is 

aware of Section 12 and, if that were its holding, it would have 

held Section 12 invalid.  (See Humphrey, supra, 11 Cal.5th at p. 

155, fn. 7 [addressing, but declining to decide, whether Section 12 

and Section 28 and whether they can be harmonized].)  Given this 

Supreme Court did not do so, Brown is incorrect to hold that 

Section 12 is essentially inoperative following Humphrey. 
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Conclusion 

The California Constitution Article I Section 12 guarantees 

the right to bail absent circumstances expressly provided in that 

section.  Given that the Supreme Court in Humphrey did not 

expressly eliminate Section 12, this Court should find that all 

defendants charged with noncapital offenses which do not fall 

under subdivision (b) or (c) are entitled to have bail set, while 

instructing lower courts to analyze the Humphrey factors in 

determining whether the amount of bail should be that which the 

defendant can afford. 

Dated:  November 28, 2023 Respectfully Submitted, 

MARTIN F. SCHWARZ 

Public Defender 

LAURA JOSE 

Chief Deputy Public Defender 

ADAM VINING 

Assistant Public Defender 

 Alexander Bartel
ALEXANDER BARTEL 

Deputy Public Defender 
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