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STATEMENT OF THE ISSUES

1 Is Appélant required to make its appeal from the final Judgment?

2 Does Artide III, Sections 4 and 5 of Montana Constitution confer to the
FPeople a constitutional power of lawmaking through mninative and referendum
that 1s separate from the Legislature, and, if so, what 1s the judicial standard for
determuning the constitutionality of legislative and agency interference with that
constitutional power?

3. Does this Court affirm the District Court’s November 6, 2024 final Judgment
in this Matter, which found:

A Article III, Sections 4 and 5 of Montana’s Constitution prohibit the
imposition of a §3700 filing fee for a proposed Montana imtiative or
referendum.

B. Article III, Section 4 of Montana’s Constitution prohibit the imposition of
certain refiling requirements on a proposed Montana imitiative.

C. Artide V, Section 1 of Montana’s Constitution prohibits a legislative
committee from inserting itself into the process of preparnng a hMontana
initiative petition for signature presentation to Montana electors.

. Article III, Sections 4 and 5 of IMontana’s Constitution prohibit the
Attorney General from engaging i substantive legal review of proposed

ballot 1ssues.

Vil



4 The Issue on the Cross-Appeal 1s whether the District Court’s attorney fee
denial should be reversed:
A Did the District Court abuse its discretion when 1t denied Appellee’s request
for attorney fees?
B. Should the attorney fee 1ssue be returned to District Court for application

of the presumptiml of attorney fees?

Vil



STATEMENT OF THE CASE

The Montana Constitution reserves to Montana Citizens (“the People™) the
power of mitiative and referendum. The district court entered Judgement m favor of
Flamtifts and found that the challenged statutes unconstitutionally infringe upon the
People’s power of lawmaking. This appeal presents a matter of first impression—
whether Montana unlawfully impaired upon the powers granted to the Feople under
Article I1, Sections 1, 4 and 5 of IMontana’s Constitution and protected by Artide V,
Section 1.

On May 23, 2023, Flaintff Jonathan Mot and 9 additional citizen sponsors
(collectively “Ellingson™) submitted an email to the Montana Secretary of State
(“SOS”) introducing “the text, incuding a ballot statement, of an iitiative proposed
for the 2024 ballot” and asking to “advance this document to the next step, that bemng
review by Legislative Services ™ (See App’x 3, Ex A). On May 24, 2023 the SOS, by
email, dedined to advance the proposed ballot 1ssue for review by Legislature Services
because “[w]ith the passage of SB 93, submussion of a ballot 1ssue requires a filing fee
of §3700.” Id The SOS noted the possibility of a waver of the fee “by demonstrating
a financial mability to pay without substantial hardship. If you intend to seek a
waiver, please attest to your financial mabiity to pay ™ Id Motl’s May 24, 2023
response was that “[tffhe aitizen sponsors do not wish to seek a warver and are not
eligible for one ” Id. (Emphasis added). The SOS did not accept the proposed

initiative because a §3700 filing fee was not paid. App’x 1, Ex. D at 2.
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On May 26, 2023, Mae Nan Ellingson, a delegate to the 1972 Constitutional
Convention, and nine other Plaintiffs filed the Complaint in this Matter. (Doc 1).!
The Complaint named the State of Montana, the Governor, the Attorney General,
and the Secretary of State (SOS) as Defendants. On October 10, 2023, the named
Defendants, all appearing through representation by the Attorney General
(collectively “Montana™), filed their Answer. (Doc 16).

On October 20, 2023, Eliingson filed a motion for partial summary judgment,
accompanied by a brief and a declaration from FPlamntff Mot (Docs. 17, 18, 19). On
November 22, 2023, Montana filed its response brief accompanied by the declarations
of Angela Nunn, Brent Mead and Jaret R. Coles. (Docs. 22, 23, 24, 25). On
December 15, 2023, Ellingson filed a reply brief, along with an exhibit showing bill
statistics for the Montana Legislature. (Doc 28). The partial summary judgment
motion sought a decision as to the constitutionality of the §3700 filing fee
requirement and Montana’s authornity to reject an inihative and/ or referendum based
on the substantive legality. There was no request for oral argument and the partial
summary judgment motion was noticed for decision. On February 5, 2024, the
District Court issued its Order granting “Flaintiffs” motion for partial summary

judgment” App’x. 1, Ex D (Doc 30). The two claims that Eflingsor prevailed on 1n

! Citations to documents in parenthesis refer to the docket number in the district
court



the first motion for Summary Judgment appear as paragraphs 1 and 2 of the Judgment
entered by the District Court on November 8, 2024 App’z. 1, Ex B (Doc 61, f 1.2).

The February 5, 2024 partial summary judgment order, at page 5, recognized
that the SOS rejected three proposed ballot issues because the §3700 fee was not paid.
On February 12, 2024, Ellingson served a notice of the summary judgment order on
Defendants, specifically providing notice to the SOS. (Doc. 31, § 4). Under that
authority, Ellingson successfully filed the proposed ballot 1ssue language that had
previously been rejected by SOS.

On March 22, 2024, Ellingson filed a motion for summary judgment on the
remaining issues challenged in the Complaint (Doc 32). The motion was supported
by a brief accompanied by the declarations/expert opmions of Plamntiffs Pearson,
Mot and Barrett, along wnth the declarations of Flamtffs Ellingson and Mackin.
(Doc. 33). On May 13, 2024, Montana filed 1ts brief in opposition, accompanied by
the declarations of Angela INunn, Jaret Coles, Brent Ivead, and Ryann Evans. (Docs.
40, 41, 42, 43). Montana’s response brief incorporated argument from an unfiled
motion to strike the declarations/expert opinions accompanying the Elingson Brief ®
On June 7, 2024, Elfingson filed a reply brief in support of the motion for summary

judgment (Doc 47). Ellingson also filed a separate response brief opposing the

2'There 15 no motion to strike in the record filed with the Clerk of the Su preme Court
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unfiled motion to strike (Doc 46). On June 21, 2024, Montana filed a reply brief in
support of 1ts unfiled motion to strike the declarations/expert (Doc. 48).

On August 13, 2024, the District Courtissued 1ts Order granting Ellingson
summary judgment on two additional daims and denying summary judgment on all
remaining cdlaims. App’x. 1, Ex. E (Doc 51). Theunfiled motion to strike was not
addressed in the Order and that 1ssue has not been appealed. The two claims that
Ellingson prevailed on in Doc. 51 appear as paragraphs 3 and 4 of the Judgment
entered by the District Court on November 8, 2024 Appx. 1, Ex. B (Doc 61,
3,4).

Ellingson and Iontana stipulated that the remaining complaint issues (those for
which summary judgment was demied) would be dismussed nethont prejudice and filed
that stipulation with the District Court on September 11, 2024 (Doc 32). On
September 23, 2024, Eliingson moved for dismussal without prejudice of all claims not
deaded by summary judgment (Doc. 53). On September 24, 2024, the District Court
entered its Order dismissing all remaining claims without prejudice. (Doc. 54). That
dismussal without prejudice was repeated in the District Court’s Judgment of
November 8, 2024 App’x. 1, Ex. B. (Doc. 61).

On November 4, 2024, Ellingson filed a bill of costs (Doc 57) and on
November 7, 2024, a motion for attorney fees. (Doc 59). Those issues were fully
briefed and the District Court denied costs and attorney fees i an Order dated

December 20, 2024 App’z. 1, Ex. C. The Judgment became final upon the
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December 20, 2024 denial of the attorney fee motion. See M R App. P. 6(5)(b). On
February 18, 2025, Montana filed it notice of appeal. (Doc 72) Elingson filed an
amended notice of cross-appeal on February 19, 2025 App’x. A, Exhibit 1.
STATEMENT OF FACTS
On May 19, 2023, Montana Governor Greg Gianforte signed into law Senate
Bill 93 (SB 93) Appx. 2, Ex. A The relevant provisions of SB 93 are

1 SB 93 required a proponent of a ballot mitiative or referendum to pay
$3700 before the Secretary of State’s office forwarded the proposed ballot
language for review by Legislative Services.

2. 5B 93 prohibited the refiling of ballot issue language that was rejected by
voters in the previous election.

3. SB 93 authorized a legislative commuttee to temporarily hold, consider, and
vote on proposed a ballot 1ssue and further authorized the placement of that
legislative commuttee vote on the face of the ballot petition.

4 SB 93 required the Montana AG to determine the substantive
constitutionality of a ballot 1ssue without a court proceeding

STANDARD OF REVIEW
Ellingson accepts the standard of review of constitutional 1ssues and summary
judgment orders as set out in Montana’s opening brief. On cross-appeal, the Court
reviews the district court’s demial of attorney fees for an abuse of discretion. Cify of

Helena v. Svee, 2014 MT 311, 97, 377 Mont 158, 339 P.3d 32. “An abuse of
5



discretion occurs if a discretionary ruling 1s based on a mustake of law, clearly
erroneous findmng of fact, or arbitrary reasoning, lacking conscientious judgment or
exceeding the bounds of reason, resulting in substantial injustice.™ Mont. State Univ.-
Bogeman v. Mont. First Judicial Dist., 2018 MT 220, 15, 392 Mont 458, 426 P.3d 541
(citation omutted), Montanans for the Eesponsible Ulse of the Sch. Tr. v. State ex rel. Bd. Of
Land Commi'rs, 1999 MT 263, 9 68, 296 IMont 402, 989 P. 2d 800. Citizens are entitied
to a “presumption” n favor of attorney fees “whenever the State forces 1ts ciizens to
assume the burden of liigation to obtamn what the citizens are entitled to under the
Montana Constitution.” See MEIC v MT, 2025 MT 112, 9] 44 (Shes, ], concurring).
SUMMARY OF THE ARGUMENT

The Coutt should not entertain this appeal because Montana did not appeal a
final judgment If the Court considers Montana’s appeal, it should sustain the District
Court’s two summary judgment orders, recognize the Feoples” power of lawmaking
by mihiative and referendum under Article 3, Sections 4 and 5, and the constitutional
protection of those powers found in Article V, Section 1. The Court should further
articulate a judicial standard for determining whether laws passed by the legislature
facilitate or unconstitutionally impair the Feoples’ lawmaking power. After delineating
the correctlegal standard, the Court should sustamn the District Court’s Judgment that
Ellingson prevailed on all four claims for relief.

The Coutt should reverse the District Court’s demal of attorney fees and return

this 1ssue to District Coutt for consideration of attorney tees.
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ARGUMENT

I Montana Is Required to ﬂppeal From a Final ]udgment

Montana'’s INotice of Appeal only purports to appeal “from the two summary
Judgment Orders filed on February 5, 2024 and August 13, 2024 App'z. 1,Ex F at
3 Montana did not list the Judgment in 1ts Statement of the Case or include the
Judgment in an appendmx ° “Montana’s Rules of Appellate Procedure make clear that
appeal can be taken only from a final judgment or a special order made after final
judgment™ Kirchuer v. Western Mont. Regional Community Menta! Health Crr., 261 Mont
227,229 (1993). Montana Rule of Appellate Frocedure 6(5)(b) states “[o]rders denying
motions for summary judgment” are not appealable The Court should require the
Attorney General to amend Montana’s INotice of Appeal or the Court can do so. See
MRAP 4(4)(e).*

The Judgment is essential to place Montana’s argument in context because it
states that on September 24, 2024, “this Court entered its Order dismussing all

remaining claims m this Matter without prejudice” App’x 1, Ex B at 2 (Emphasis
=4 - PP P

added). Despite the “wnthout prejudice” language, Montana’s opening brief attempts

3The Judgment was appealed by Ellingson. See Ellingson amended notice of appeal,
Appendm A, Ex. 1

*Montana’s appeal of the summary judgment orders 1s also untimely under M R.
App. P. 4(3)(a)(1) because the February 18, 2025 Notice of Appeal 1s not within 60
days of either summary judgment order. The only District Court decision that
Montana can timely appeal 1n this Matter 1s the final Judgment



to mislead the Court by stating, “[t]he district court upheld the other seven challenged
provisions of SB.93.” Br. at 2. Montana’s brief incorrectly states, “[tlhe District Court
upholds seven provisions and strikes four” and “[tJhereafter the Parties stipulated to,
and the District Court ordered, the dismissal of the seven claims challenging
provisions found constitutional ® Br. at 4, 6. The assertion that the District Court
upheld the challenged prowisions of SB 93 on which Plamntiffs/ Appellees did not
prevail 1s incorrect The district court did not grant either side summary judgment on

seven daims and they were dismissed without prejudice App™x. 1, Ex B at2

Contrary to Montana’s assertion, cdlaims dismissed without prejudice are not “upheld”
or “found constitutional * Br. at 2, 4, 6. As this Court has held

A dismissal without prejudice leaves the parties free to re-file an action
at any time. It does not act as a bar to a further suit on the same action.
On the contrary, normal use of the phrase would lead us to believe that
a dismissal "without prejudice,” means that no right or remedy of the
parties 1s affected, the use of the phrase simply shows that there has
been no decision 1n the case upon the merits and prevents the
defendant from setting up the defense of res judicata ™

Sehmity v. Engstrom, 2000 MT, 275, 9 11, 302 Mont 121, 13 p. 3d 38. (Emphasis
added).

II. Article I1T, Sections 4 and 5 of Montana’s Constitution Confers on the People a
Separate Constitutional Power of Lawmaking Through Imitiative and/or
Referendum and the Lemslature and Agencies Must Interact Only As
INecessary to Facilitate That Power.

A The Artidle I1I FPeople’s Power of Lawmaking Must be Judicially
Defined.




Montana’s opening brief and the Amicus Brief supporting IMontana argue that
Article IIT, Sections 4 and 5 of Montana’s constitution confers upon Montana’s
FPeople a separate constitutional power of lawmaking co-equal with that of the
Legislature Br at 7. Artide III, sechion 4(1) defines the People’s power of lawmaking
by mithiative: “[tf)he people may enact laws by imitiative on all matters except
appropriations of money and local or special laws” The “Power and Structure”
section of the Constitution reserves the People’s power from the power granted to the

Legislature: “[fhe legislative power 1s vested 1n a legislature consisting of a senate and

house of representatives. The peoplc reserve to themselves the pOWELS of mitative

and referendum. ” Mont Const Art V, § 1 (emphasis added). The People’s power 1s
protected by the Constitution’s separation of powers cause: “[n]o person or persons
charged with the exercise of power properly bedonging to one branch shall exercise
any power propetly belonging to either of the others, except as 1n this constitution
expressly directed or permutted ” Mont Const Art IIL, § 1

The first District Court Order granting Ellingson summary judgment followed
the language of the Constitution and determined that “[u]nder Article V, Section [, the
people’s powers of imtiative and referendum exist on equal footing with the
legislature’s legislative powers” Appx. 1, Ex. D at 9 (Doc 30). Montana’s opening
brief in this Court concedes that Article III of the Montana Constitution confers
power on the People to make laws. Br. at 1. The Amicus brief supporting Montana

agrees that “[tfhe power of mitiative and referendum belong to the Feople™ Br. at 4

9



IMontana makes the linuted argument that the Legslature retains the ability to “enact
regulatory frameworks that facilitate the People’s lawmaking power ™ Br. at 1.
Montana adds that “[t]hus appeal presents novel questions about (1) what methods the
Montana Legislature may use to facilitate the People’s lawmaking powers and (2) the
standards courts should use to review the constitutionality of such legislation.™ Br. at
2

The Coutt should now begin to delineate the People’s constitutionally
conveyed and reserved power of lawmaking While this Court has resolved ballot
1ssU€ cases on numerous occasions, it has not resolved a case on the basis of the
People’s Article ITT lawmaking powers. The recent case of Cottonwood v. Knudsen, 408
Mont 57,2022 MT 49, 505 P.3d 837 1s llustrative. A proposed ballot issue had been
submuitted to the SOS, passed by SOS to Legislative Services, reviewed by Legislative
Services, returned to SOS, and passed by SOS to the AG. Id, J10. The AG’s review
then rejected the proposed ballot 1ssue based on a substantive legality determmation
that the proposed ballot 1ssue language constituted an unconstitutional regulatory
taking of private property. Id, f11. Cottenwood challenged the determination and
this Court reversed, finding the AG’s opinion to be erroneous as a matter of law. Id,
923 Atno pomntin the majority opinion was an Article I1I People’s power argument
raised or addressed. Chief Justice McGrath’s concurrence did raise Article I1I, Section

4 constitutional concerns (Id, 4 31), but went on to discuss consttutionality solely in

10



terms of Article III, §1 separation of powers between the Judicial and Legislative
branches of government. Id, ] 32-34.

The Cottonwood decision reflects long-standing Montana cultural practices. For
decades, Montana’s admumistrative agencies and the legislature have implicitly respected
the People’s powers of mitiative and referendum. Itis only recently, primarily since
2021, that the Legislature and administrative agencies have disregarded the People’s
Constitutional power. The McGrath concurrence describes this change in attitude
toward ballot 1ssues:

Because Article 111, Section 4 of the Montana Constitution ensures
the public’s right to “enact laws by initiative™ 1t 1s unclear what the
Legislature contemplated when 1t reversed the provision to review
the "substantive legality" of a new enactment of law. (Emphasis in
origmal. ) What 1s dear, however, 1s that the Attorney General took
this directive to mean that he could determune a proposed ballot

1ssue’s validity based on his view of its constitutionality

But the Attorney General lacks such power, and the Legislature
equally lacks the power to confer itupon him.

Cottorwood, Y] 31-32.
The 2021 Montana Legslature’s unlawful conveyance of legal authority on the
AG to decide the substantive legality of ballot issues led to a comprehensive law
review artide on legislative encroachments into ballot 1ssue power by Anthony
Johnstone, former University of Montana Constitutional Law Professor recently
turned MNinth Circuit Judge: The Separation of Legisiative Powers in the Initiative Process, 101

NEB L REV 125, 129-130 (2022). Appx. B, Ex. 2 Despite the warnings in Justice

11



McGrath’s 2021 Cotfonnood concurrence and the cautionary language in the 2022
Johnstone article, the 2023 Legislature doubled down on the ballot 1ssue restrictions,
passing SB93 which reorganized but continued the 2021 Legislature’s grant to the AG
of “substantive legality” review authonty on ballot 1ssues, along with the additional
issues Ellingson challenged in thus Matter. SB93°s broad impairment on the People’s
lawmaking powers galvamized Montana supporters of initiative and referendum,
resulting 1n a cast of Elingson plaintiffs consisting of three delegates to the 1972
Constitutional convention, three legislative/local government leaders from both
parties and four of the most active ballot issue proponents over the past 30 years.
(Doc 1, 4 2-11).

The Ellingson plaintiffs now ask the Court to acknowledge the People’s
constitutional powers set out in Artcle III, Sections 4 and 5 and reserved from
legislative power under Artide V, Section 1. Culture no longer protects the Peoples’
ballot 1ssue powers. The law must step in. The first order of busimness 1s for the Court
to begin referning to the People’s constitutional “powers,” not constitutional “nights.™
Articde V, §1 of the Montana Constitution explains that “[fhe people reserve to
themselves the porers of mitiative and referendum.” (Emphasis added). Johnstone
makes 1t dear that the word “power” was deliberately chosen: “[m]ost importantly,
the imtiative power 1s ‘reserved’ to the people, the ongin of “all political power” as
expressed in nearly every state constitution ” Johnstone, supra, at 129-130. The

District Court’s summary judgment orders use the word “power” and this Court

12



should do the same when determining whether clmllenged statites unconsﬁmﬂonﬂ_ﬂy
infringe upon the People’s power.

B. Challenged [ egislation Should be Measured by Whether [t Facilitates
or Impairs the People’s Power of Initiative and Referendum.

The Coutt should adopt a judicial standard that measures laws and actions
affecting the Peoples” powers of mitiative and referendum by determining whether the
challenged laws or actions facilitate or impair the People’s power of lawmaking
Johnstone discussed the need for such a standard: “as with other state constitutional
separations of powers between and within branches, courts must develop workable
doctrines to police the line between facilitation and impairment of the mnitiative
power ” Johnstone, supra, at 150. The District Court adopted the terms “facilitation™
and “impairrment” in 1ts summary judgment orders. See Appx 1, Ex. D; Ex. E. Thus
Court should adopt the District Court’s approach and determine the constitutionality
of legislative and agency actions on the basis of whether they facilitate or impair the
People’s lawmaking powers.

Montana and 1ts Amici incorrectly argue that the District Court developed and
applied both a “facilitate vs impair test” and an “equal footing” test. Montana Br. at
11, Amicus Br. at 11. The “equal footing” test was applied as part of the District
Court’s measure of whether a particular SB93 ballot 1ssue requirement, such as the
$3700 filing fee, facilitated or impaired the Feople’s power. App’z. 1, Ex. D at 9. For

example, there are statutory requirements that Legislative Services review a proposed

13



Montana law, whether 1t be a legislative bill or a proposed ballot 1ssue, before 1t can be
introduced to the Legislative body or voting electors. Because the Feople and the
Legislature both have lawmaking power and are treated the same when Legislative
Services reviews proposed laws or imtiatives, there should be a presumption of
facilitation as to Legislative Services’ review. Johnstone, supra at 151

However, when one lawmaking entity, the FPeople, 1s assessed a filling fee before
it can submut a ballot issue proposal while the other lawmaking entity, the Legislature,
1s not assessed such a fee for filing a bill drafting request, there should be a
presumption of impairment As Johnstone putit “[r]egulation of the mmitiative
process that imposes substantially greater burdens on the people’s legislative power
than the legislature imposes on its own should be presumed to impair rather than
facilitate the power.” Johnstone, spra at 151.

Montana’s opening brief attempts to compare the argument approach found in
voter nformation pamphlets to the SB 93 approach. Br. at 9. But the laws that the
District Court found unconstitutional all concern burdens placed on a ballot 1ssue
sponsor’s ability to write a proposed law, take the ballot 1ssue language through
facilitating review, or present a ballot 1ssue petition for elector signature. Itis only
after sufficient signatures have been obtained that a ballot 1ssue can be voted on m an
dection. Tlus lawsuit only challenges impairments of the “making of law,” not

impairments on electors voting 1n an elechion.

14



III.  The Court Should Affirm the District Court’s Determination that the
Challenged Statutes Unconstitutionally Interfere with the Peoples® Power of
Lawmaking by Iniative and Referendum.

This Court should sustain the District Court’s Judgment that the four
challenged statutes and related administrative actions are unconstitutional
infringements of the People’s power of iibiative and referendum because they
impaired and did not facilitate the Peoples® lawmaking power. Appx. 1, Ex. B. The
District Court’s Judgment was based on two summary judgment decisions. Id
Summary judgment 1s warranted when no genuimne issues of material fact exist, and the
moving party 1s entitled to judgment as a matter of law. Mont R Civ. P. 56(c)(3). Itis
approprate when “the pleadings, the discovery and disclosure matenals on file, and
any affidavits show that there 1s no genuine issue as to any matenal fact and that the
movant is entitled to judgment as a matter of law.” Mont R Civ. P. 56(c)(3). The
party moving for summary judgment must establish the absence of any genuine 1ssue
of material fact and that the party 1s entitled to judgment as a matter of law. Tor Cup
County Water &>/ or Sewer Dist. V. Garden City Plumbing, 2008 MT 434, 9] 22, 347 Mont
468, 200 P.3d 60

Once the moving party has met 1ts burden, the party opposing summary
judgment must present affidavits or other testimony containing matenal facts which
raise 4 genuine 1ssue as to one or more elements of 1ts case Id, § 54 (cting Kok ».
Town of Cascade, 284 Mont 167, 174, 943 P.2d 1262 (1997)). To avoid summary

judgment, the opposing party’s evidence “must be substantial, ‘not mere denual,
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speculation, or condlusory statements.® Hadford v. Credit Burean, Inc., 1998 MT 179, 9
14,962 F 2d 1198, 1201 (quoting Kloc& at 174). “Concdlusory statements and
assertions are not enough to defeat a motion for summary judgment™ ainio v. State,
2014 Mont Dist LEXIS 19 at *4 (atation onutted). “The mere demal of a fact does
not satisty the non-mowving partys burden of establishing a genuine 1ssue of material
fact and 1s not a proper basis for denial of a motion for summary judgment™ Id
(citation omutted).

In remiewing a constitutional challenge to a statute, courts must “avoid an
unconsttutional interpretation if possible ™ Stafe v Nye, 283 Mont 505, 510, 943 F 2d
96 (1997), Brown v. Gianforte, 2021 MT 149, 9 32, 404 Mont 269, 488 I.3d 548.
However, “[n]etther statutory nor constitutional construction should lead to absurd
results, if reasonable construction will avoid 1t® Nefson v. City of Billings, 2018 MT 36
16, 390 Mont 290, 412 F.3d 1058.

The Montana Constitution expressly articulates requirements for statutory and
constitutional amendments and referendum. Artide III, Sections 4-5; Art IV,
Sections 9-11. These constitutional provisions are self-executing, meaning legislation
1s not required to give them effect In re Lacy, 239 Mont 321, 325, 780 F.2d 186, 1989

Mont LEXIS 264 This fact 1s evidenced by dozens of cifizen mitiatves that have
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been proposed since the 1972 Constitution was adopted.’ Johnstone describes the

parameters of a summary judgment review:

State constitutions also recognize the difference between helping and hindenng
the imitiative power, as well as the legislature’s inherent temptation to do the
latter disguised as the former. So 1t 1s common for state constitutions to
prohibit legislation to impair or otherwise restrict the mitiative power. As with
other relationships between and within branches, the imitiative power requires
the legislature to provide the support necessary for a functioning imitiative

process, while respecting the constitutional independence of that process from
legislative control.

Johnstone, supra at 150. The District Court, likely borrowing Johnstone’s language,
framed the standard as “whether the filing fee exists to facilitate the people’s exercise
of power or to impair 1t” App’x. 1, Ex. D at 8 (Doc 30). As explained below, the
challenged statutes and administrative actions are unconsttutional under any set of
facts because they impair the Peoples’ power and are not necessary to facilitate a
functioning iitiative process.

A A Law Prohibiting the Refiling of Proposed Imitiative Language Interferes with

the People’s Power to Enact Laws on All Matters and 1s Facially
Unconstitubhional Under Article I11, section 4 of Montana’s Constitution.

SB 93, at new section (4)(7), [now codified at §13-27-221, MCA] 15
unconstitutional because it conflicts with, and infringes upon, the Peoples’ use of theur
expressly reserved Constitutional power of imtiative. See Bdl of Regents of Higher Educ. of

Mont. v. State, 2022 MT 128, 19, 24, 409 Mont 96, 512 P.3d 748. The District

? See “Elections” Montana Secretary of State Website, Available at
https:/ /sosmt gov/eections/ (last wisited June 25, 2025).
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Court, aiting to the People’s constitutional power to “enact laws on all matters”™,
determuned that “§13-27-2217s restriction on refiling proposed mihiative language 1s
unconstitutional because it prohibits submussion of proposed ballot mmitiatives 1n
violation of Articdle III, Section 4 of the Montana Constitution ™ Appx 1, Ex. D at 6
(Doc. 30). If the framers had wanted to prevent an mitiative from being proposed a
second time in four years, they would have expressly said as much in the constitution.
See Article III, §4(2) (placing requirements on ballot mitiatives).

The following uncontested facts were listed by Elingson and not challenged by
IMontana in district court briefs: 1) that Section 13-27-221, MCA, prohibited the
refilng of ballot 1ssue language that was rejected by voters in the previous election; 2)
that no such prohibition appears in the dauses of the Constitution defining the
people’s ballot 1ssue power, and, 3) that no such prohibition exists as to bills that are
refiled in consecutive Legislative sessions. See Doc INo. 33, pp 2-3, uncontested Facts
1, 1A, 1B The District Courtused these facts in making its decision.

Montana’s opening brief does not challenge these facts. Instead, IvMontana [pp.
17-18] and the Amict [pp. 16-20] argue that the District Court reasoning was wrong
because §13-27-331 facilitates an mihiative process by preventing the “clogging” of
elecions “through perenmal ballot mitiatives the People continually reject.™
Montana’s brief cites no facts in support of this argument and provided none to the

District Court, which determined that “there 1s no evidence ballot 1ssues have
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duttered the ballot and created confusion in past elecions™ App’x 1, Ex. D at 10
(Doc. 30). This dogging argument should be rejected

Montana argues that §13-27-331 facilitates the mitiative process because it
prevents “frivolous legislative efforts.” Br. at 17 (atation omutted). To support its
argument, Montana miscited as authority sections of the Constitutional transcript and
a concurrence by Justice Roberts that deal with the number of signatures necessary to
show a base line of popular support Br. at 17 (citation omitted). There 1s no shorteut
for a resubmutted mibiative as 1t must again secure the same required number of
signatures of Montana electors before it qualifies for the ballot This argument should
be rejected.

Montana argues eight other states “impose similar requirements™ prohibiting
the refiling of an initiative measure defeated at election by voters. Br. at 20. Those
states, however, rely on constitutional authority that does not exist in Montana’s
Constitution. Montana’s opening brief notes the constitutions of s states—
Massachusetts, INebraska, Mississippi, New Jersey, Oklahoma, and Wyoming all have
constitutional provisions setting out or allowing a refilling prohibition. Br. at 20, N 4
In contrast, Article ITI, §4 of the Montana Constitution grants citizens power to
“enact laws on all matters.” The District Court found this language to include refiling
an mibative. App’x 1, Ex E at 6

This leaves Montana to rely on the state constitutions of Utah and North

Dakota Br at20, N4 The constitutions of these two states do notlend support for
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the constitutionality of §13-27-331. Johnstone notes that Utah’s very succinct
constitutional language on iitiatives “amount(s] to breoad delegations of power over
the imtiative process to the legislative branch.™ Johnston, supra at 138. IMontana’s
Constitution 1s the opposite: “The people reserve to themselves the powers of
imitiative and referendum. ” Art 'V, § 1.

The North Dakota Constitution states, “[I[Jaws may be enacted to facilitate and
safeguard [initiatives], but not to hamper, restrict or impair those powers.™ IN. D.
Const art ITI, §1. In turn, the Code section cited by Montana applies generically
“Iore than two elections on the same general matter may not be held within twelve
consecutive calendar months” IN.D. Cent Code Ann §16.1-01-11. This law 15 aimed
at bond 1ssue votes and would have no effect on a Montana ballot issue as Montana’s
Constutution requires that “[tflhe people shall vote mmtiative and referendum measures
at the general election unless the legislature orders a special dection ™ Article I1I, §6.
General elections occur every two years meaning a one-year prohibition would have
no effect on a proposed ballotssue. Mere importantly, though, the North Dakota
law applies to “elections on the same general matter” rather than just “initatives™, as
does Montana’s §13-27-331

B. A Law Allowing a Legmslative Commuttee to Insert Itself into the Peoples’®

Process of Preparing an Imitiative Petition for Signature Gathering 1s Facially
Unconstitutional.

The District Court correctly held that “[tlhe imitiative and referendum process

established in the Montana Constitution 1s intentionall}r separate from the legislahﬂc’s
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lawmaking authonty. By requiring ballot proponents to include the legislature’s
position on the face of thewr petitions, legislators have unlawfully inserted themselves
into the people’s lawmaking authonty™ Appz 1, Ex E at 15 (Doc. 51). §§13-27-228,
13-27-238(1)(d) MCA are facially unconstututional because they insertlegislative
involvement and legislative power into the Feoples® use of their expressly reserved
Constitutional power of imitiative.

In the District Court, Montana did not contest that SB 93 authorized a
legislative commuttee to consider and vote on ballot 1ssues and authorized the SOS to
place language summarnizing that vote on the face of the ballot petition. See Doc No.
33 at 4 (Uncontested Facts 7, 7A, 7B). Montana did not dispute the “uncontested
fact” that the Constitution does not convey authority on a legislative commuttee to
vote on the mernts of a ballot 1ssue and put the vote tally on the face of the petiion.
Id Montana did not dispute the “uncontested fact” that the Legislature subjects itself
to no such review of its bills by a power outside of Legslative power. Id Montana’s
openmg brief does not dispute these facts.

Instead, Montana argues that impairment does not exist because the language
placed on the imtiative petition 1s non-argumentative and the process by which the
legislative commuttee vote takes place facilitates the initiative process. Br. at 22, 23
Montana 1s wrong on both arguments.

First, the language 1s unquestionably argumentative because §13-27-238(1)(d)

rcquirﬁs la.nguage be pla,ced on the face of the inihative pctition advising voters that a
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lcgislatlve committee did or did not “support the placcmcnt of the proposed text of

this iitiative on the ballot™ The votes “in favor” and “agamnst” are listed. Id
Contrast this outright “for or against” advocacy with the careful language of 13-27-
212(1) MCA, the statute under which an assistant attorney general has for decades
read the text of the proposed initiative and prepared the statement of purpose and
implication for an mitiative petition:

13-27-212 Statement of purpose and implication. (1) A

statement of purpose and implication expresses the true and

impartial explanation of the proposal in plam, easly understood

language The statement of purpose and implication may not

be argumentative or written so as to create prejudice for or

aganst the 1ssue.

Under §13-27-212 the language of the statement of purpose and implication
cannot, by law, take a position for or aganst the ballot issue. The language of §13-27-
238(1)(d) 1s the opposite as 1t requires a Legislative commuttee statement of support or
opposttion to placing the 1ssue on the ballot and places that statement on the face of
ballot 1ssue petiion. INo matter how Montana tries to spin this issue, the “for” or
“against” ballot petition language required by §13-27-238(1)(d) 1s argumentative and
cannot be seen to facilitate

Second, adding a legislative process of hearing and teshmony, controlled by the
Legislative Commuttee, does not facilitate the mitiative process.  The mitiative

lawmaking process is one of “direct” democmcy where indrvduals carry ballot 1ssue

petiions and engage Montana electors face-to-face, seeking their signatures on a
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ballot 1ssue petiion.  If the constitutionally required number of electors sign a ballot
issue petition, a formal mitiative “petition™ 1s certified [§13-27-308] and the law
proposed by the ballot petition 1s placed on the ballot for a vote by all electors. §13-
27-502, MCA  There 1s nothing in the direct democracy process that 1s helped by the
legislature seizing control of the ballot 1ssue petition process for 14 days [§13-27-
228(3)(b), MCA] and subjecting the Peoples” direct democracy process to control,
review and vote by a legislative committee. There is nothing in the Constitution that
allows the legislature to take control and time from the People like this. Indeed, the
FPeoples” power of lawmaking is reserved to the People under Article V, §1 and the
Legislature impaurs that power when it steals time and control from the Feople.

Finally, Montana makes several specious arguments. Ivlontana equates election
speech (the voter information pamphlet) to speech on the face of the ballot petition.
Br. at 23. This Matter 1s not about election speech. It is about putting an issue up for
election. The voter mformation pamphlet 1s an election publication with speech
designed to present for and aganst positions on 1ssues appearing for a vote on the
ballot The speech on the ballot petition was, prior to the SB93 changes, limited to
the neutral ballot 1ssue statement The speech issues are not the same.

Montana erroneously claims that the District Court’s dismussal without
prejudice of Elingson’s facial claim challenging the unconstitutionality of SB93%s
imposition of a financial harm statement on a ballot petition “upholds™ the validity of

the statement Br at 22 As a matter of law and as explained above, a dismissal

23



without prejudice does not “uphold” the validity of the challenged item. Schmirg, § 11
Instead, the SB93 language placing a “harm to business” warning on a ballot 1ssue
petiion remains constitutionally suspect, with any future challenge necessitating a
hearing with witness tesumony. Johnstone cautions that if this warning “imposes an
additional subject matter regulation on the mihative power not expressed in the state
constitution or imposed by the legislature upon itself, it may impair the reserved
power of the imitiative ™ Johnstone, supra at 154; 155, Montana can cdaim no precedent
from the dismussal without prejudice of the business warning claim in this Matter.

This WAarning ssue awaits a full hcaring at a later date

C. The Filmg Fee Imposed by Senate Bl 93 i Fﬂﬂallg Unconstiitional Because
it Places An Impermussible Monetary Impairment On the People of Montana’s

Constitutionally Guaranteed Power to Enact Laws Through the Initiative and
Referendum Processes.

The District Court correctly held that SB93% §3700 filing fee requirement
[codified at §13-27-215, MCA] 1s facially unconstitutional because it infringes upon
and impairs the Peoples’ Artide IIT §4 power to propose ballot measures “on any
matter”. App’x. 1, Ex. B at 2. This Article III power of the People 1s explicitly
protected from intrusion by other sources of power: “[njo person or persons charged
with the exercise of power properly belonging to one branch shall exercise any power
propetly belonging to either of the others, except as in this constitution expressly

directed or permutted.” Mont Const Art III, § 1.



The District Court correctly held that, “[w]hile the legislature may create
statutes facilitating the exercise of those [ballot 1ssue] powers, it may not create
arbitrary hurdles to discourage participation. Imposing a [filing] fee simply restricts
access based on a person’s ability or willingness to pay. The Court finds the filing fee
1s an impairment on the exercise of the powers of initiative and referendum under
Article IT], sections 4 and 5.7 App’x. 1, Ex. D at 11 (Doc 30). The District Court’s
Judgment (App’x. 1, Ex B, 42) should be atfirmed because the regulation impairs the
FPeople’s mtiative power by imposing a filing fee not expressed in the Constitution or
imposed by the legslature on itself.

Montana argues that the Efiingson plaintffs lost standing to challenge the $3700
filing fee “when she refused to apply for a wawver”. Br. at 27. The Montana
Consttution conferred power on all Montanans (the Feople) to file proposed
iitiatives and referendums and the Legislature cannot prevent Montanans from using
their power by making them pay for an application fee. The People’s power 1s not
some sort of privilege that can be gained or denied by paying or refusing to pay an
application fee

Ripeness 1s the temporal dimension of standing, Advecates for Sch. Trust Lands v
Stare, 2022 MT 46, 419, 408 Mont 39, 505 P.3d 825 (citation omitted). This facial
challenge 1s ripe because it does not depend upon the development of a factual

record. Id, Y29 (citations omutted). “The question presented is purely one of law, and



no additional facts will aid the court in its inquiry.” Reichert v. Stare, 2012 MT 111, 960,
365 Mont 92, 278 F.3d 455 (citation omuitted).

Section 13-27-215, MCA was n fact applied to reject 2024 ballot 1ssue
proposals. The Elingson plaintiffs, acting as ballot issue sponsors, submitted full draft
initiative language, complete with proposed ballot statements, and ready for review by
Legislative Services. The Secretary of State refused to accept the draft language
because 1t was not accompanied by a $3700 Filing. Id Flantiffs responded that they
did not seek a warver of the Filling Fee, were not eligible for a warver, and would not
pay the Filing Fee because they wiewed it “as an improper legislative/agency
impairment . . . to the explicit peoples” power to enact laws by muhative™ Id, 9.

Montana argues that the §3700 fee may not be unconstitutional under a certain
set of circumstances. Br. at 29. Yet Edingson (and any other ballot 1ssue proponent)
had only three choices in responding to §13-27-215: 1) pay the fee, 2) determine
whether she could “demonstratfe] a financial mnability to pay without substantial
hardship®, or 3) refuse to pay. Appx. 3, Ex. A at1l Any one of those options impairs
the People’s constiutionally protected power to subnmut proposed ballot language to
SOS/Legslative Services free of legislative interference. Section 13-27-215 1s facially
unconstitutional because it impairs, regardless of the level or degree of impairment,
the People’s expressly reserved Articde III constitutional power of lawmaking,

It 1s worth noting that Elfingron responded to the warver option by stating she

was not eliglble for” and would not seek a warver. Montana characterized Ellingson’s
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response as “mere speculation™ and daims to have granted “every wawer application”
made because only those with lots of money should pay. Br. at 29-32. Section 13-27-
215 15 part of Title 13, “Elections”. Section 13-27-215 allows a ballot issue proponent
to “seek” a waiver by “demonstrating a financial inability to pay without substantial
hardship.” This law places the responsibility for seeking and receiving this hardship
waiver on the ballot issue proponent, not the SOS. A ballot issue proponent who
cannot demonstrate financial inability 1s il adwvised to submut a waiver request There
1s no specified penalty for submutting a false waiver request so a complamt brought
against the ballot 1ssue proponent for submutting a false waiver form would be
brought under 13-35-103 MCA, the generic catch-all pumishment provision of Title
13: “A person who knowingly viclates a provision of the election laws of this state for
which no other penalty 1s specified 1s guilty of a misdemeanor™ Further, because the
investigative powers of the Commussioner of Political Practices (COFF), at 13-37-
111(2)(a), specify that the Commussioner “shall investigate any other alleged violation
of the provisions of Chapter 35 of this title [13]”, a ballot proponent could also face a
COPP complaimnt based on daim of filing a false waiver form. These concerns are not
imagined Ballot 1ssues are often contentious, featuring lingation and COFF
complamts. Section 13-27-215 adds another level of potential complaints (and
impairment), wronically for attempting to file a proposed imtiative, something thats a

constitutionally protected power.



Montana attempts to justify the filing fee as necessary to recover the costs of
agency review work Br. at 29 The District Court heard and rejected Montana’s
argument
Under Article V, Section 1 the people’s powers of initiative
and referendum exist on an equal footing with the
Legislature’s legislative power. Y et the legslature has created
a system whereby their own law-making processes are funded
by levying taxes while citizens must fund thewr own
participation.

Appx 1, Ex D at9 (Doc 30).

Further, the District Court determined that the people’s lawmaking proposals
(at 15%) were at an efficiency par with Legislative bills (17.3%) and that “[flhere 1s no
evidence ballot 1ssues have cluttered the ballot and created confusion in past
dections™ App’x. 1, Ex D at 10 (Doc 30).

In that regard Elingson notes that in the last three election cydes (2020, 2022
and 2024) the legislature has placed five legislative lawmaking proposals (3
constitutional changes and 2 statutory referendum) on the ballot for elector voting
while citizens also placed five mitiative proposals (4 constitutional and 1 statutory) on
the ballot for elector voting, See “Elections™ “Ballot Issues” Montana Secretary of
State Website Awailable at shttps://sosmt gov/eections/]. Yet, a filing fee 1s only
required of citizen ballot sponsors and the “dogging” argument is directed only to the

citizen ballot issues. This shows impairment because, as Johnstone put it,

“[tf]egulation of the mnitiative process that imposes substantially greater burdens on the
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people’s legislative power than the legislature imposes on its own should be presumed
to impair rather than facilitate the power ™ Johnstone, supra at 151

D. The Montana Legislature Cannot Confer Constitutional Powers Upon the
Montana Attorney General That It Does Not Have the Fower to Convey

This Court should affirm the District Court’s Judgment that holds “to the
extent SB 93 provides the Attorney General authornty to engage 1n substantive legal
review of proposed ballot 1ssues, those sections of the statute are void ” App’x 1, Ex.
B atq1 (Doc. 61). Section 13-27-226(Z), MCA directs that the AG “shall ... prepare an
opimon as to the proposal’s legal sufficiency.” Section 13-27-110(7), MCA defines
“legal sufficiency” as meaning “that a petihion complies with statutory and

constitutional requirements governing submission of the proposed 1ssue to the

qualified electors and the substantive legality of the proposed issue it approved by
voters ™ Paragraph 1 of the District Court’s Judgment voids the underlined
substantive legality part of §13-27-110(7).

The District Court noted the Legislature’s 2021 grant of power to determine the
substantive legality of the AG in finding that “[tjhe legislature has no authority over
constitutional review questions and therefore cannot grant such authority to a third
party, including the Attorney General ” App’x. 1, Ex. D at 7 (Doc 30). The District
Court further determined that “Montana’s case law continues to support the
condusion [that] substantive legal review by the Attorney General as part of the ballot

issue process s unconstitutional Constitutional Provisions governing separation of
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power 1ssues may not be legislated ™ Id Further, the District Court found that
“substantive legal review” by the AG 1s facially unconstitutional “under any set of
facts.” Id. at 6 (Doc. 30).

Montana’s Constitution provides only the Courts with the power to make a
substantive legal review, including that of ballot issues. Cotfornood, §32.  In turn,
Mont Const Art III, § 1 prolubits the Legislature from intruding on the power of
the Courts. Yet, despite the Constitution and the language of the Court’s 2022
Cottonnood decision, the 2023 legislature passed SB 93 with language again delegating
substantive legal review authority to the AG. It is time for this Court to definitrvely
define the People’s Article ITI ballot issue power and defimitively state that Article I1I,
§ 1 prohibits the Legislature and agencies from impaining that power. A statement
that the Montana Constitution protects the People’s power 1s necessary to deter
continued and repeated power grabs by the Legislature. See Cottonnood, § 22.

Montana states the District Court’s “substantive legality” decision “is not subject to
this appeal” and therefore did not brief this issue. Br. at 2, IN. 1. The 1ssue of whether
the Legislaure can confer Constitutional power that it does not possess 1s directly
before this Court

IV.  Ellingson Should Be Awarded Attorney Fees under the Private Attorney
General Doctrine

“[A] prevaling party in a civil case 1s generally not entitled to attorney fees ™

Bums v. Cty. of Musselshell, 2019 MT 291, §[13, 398 Mont 140, 454 P.3d 685 (citation
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omitted). “The private attorney general doctrine, however, is an equitable exception to
this general rule, “when the government, for some reason, fails to properly enforce
interests which are sigmificant to its citizens” and private citizens must take up
liigation to vindicate those interests.™ Id (quoting Montanans for the Responsible Use of the
School Trust v. State ex rel. Bd. of Land Comm’rs, 1999 MT 263, §64) (hereinafter
“Montrust”). “The purpose of the [Private Attorney General] Doctrine 1s to provide
an mcentive for parties to bring public interest liigation that might otherwise be too
costly to bring.” Barvett v. State of Montana, 2024 MT 86, 54 (citing Forward Montana .
State, 9 24, 2024 MT 75, 416 Mont 175, 546 P. 3d 778). “If the Doctrine was
elimmated where the Legislature has willfully disregarded its constitutional duties and
purposefully passed unconstitutional laws, vindicating these important constitutional
rights through liigation would not be feasible ® Forward Montana, 24.

“In determining whether to award attorney fees under the private attorney
general doctrine, a court must consider the following factors: (1) the strength or
soctetal importance of the public policy vindicated by the liigation, {2) the necessity
for private enforcement and the magnitude of the resultant burden on the plamnft, (3)
the number of people standing to benefit from the decision. ™ Musselshel! 13 (quoting
Montrust, J66). The District Court’s attorney fee order in this Matter determined that
“[fhe statutory prowvisions the Court struck down i this lingation interfered with

Montana citizens’ constittutional powers of mitiative and referendum. Frotecting



Montanans’ constitutional rights is of utmost societal importance and stands to
benefit all.” Appx 1, Ex. C at 4 (Doc 71).

A district court's determunation of whether legal authority exists for an award
of attorney fees 1s a concusion of law, which we review for correctness. Musselshell,
910 (citation omutted). After the District Court 1ssued its order denying Flamtifts
attorney fees, this Court issued a decision stating, “we are simply holding that
whenever the State forces 1ts citizens to assume the burden of litigation to obtain what
the citizens are entitled to under the Montana constitution, the citizens are entitled to
a presumption in favor of attorney fees.” See MEIC v MT, 2025 MT 112, J44. The
directive in MEIC 15 “to provide basic guidance that works to encourage and
strengthen the people’s exercise of a fundamental constitutional night” Id, § 18, This
Court can return the attorney fee 1ssue to the District Court for application of the
newly established presumption in favor of attorney fees. See Monr. State Univ.-Bogeman,
915 (“condusions of law, questions of law, and legal components of ultimate facts or
muxed questions of law and fact [are] reviewed de novo for correctness.™ (citation
omitted).

The Court may also choose to address this issue under prior law. The
applicable law, prior to MEIC, 1s best reviewed and defined by reference to two
applicable private AG attorney fee decisions 1ssued in Forward Montana and Barvett v.
State One decision (Forward Montana) awarded and the other (Bametf) denied attorney

fees under the Frivate AG Doctrine. The Dpinious 1ssued 1n each case reviewed all
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prior Supreme Court decisions dealing with the Private AG Doctrine, incorporating
the three threshold Menfrust factors.

The litgation in Ellingson deatly meets the 1" and 3 Montrust factors because it
too vindicated “important public policies that are grounded in Montana’s
constitution ™ Barrett §59, ciing Montrust, §67. And the litigation likewise vindicated
an issue of statewide importance. The Elingson attorney fee claim should be found
to have met the 1* and 3" Montruest factors. The District Court decided the attorney
fee 1ssue using the three Mortrust factors, focusing on “the second factor—the
necessity for private enforcement and the magnitude of the resultant burden on the
plantff” App’x 1, Ex. Cat4

The second Montrust factor requires a showing of the “necessity” of private

lingation, coupled with facts showing the liigation constituted a “resultant burden™ to
the Plamuft In Forward Montana, a majority of Justices found that the plamtiffs met
the second Mon#rust factor and in doing so reversed the district court and agreed to
grant attorney fees. Forward Monfana, ] 1, 41. In Bareif that majonty split, with two
justices finding that the plamntifts faled to meet the second Montrust factor and
therefore attorney fees were denied. Barvert, fJ62. Here, unlike Barrerf, there was and 1s
no mdependent public enforcement entity protecting the constitutional power of
atizens to enactlaws through the ballot 1ssue process. Instead, the public entities are
Defendants. INo entity or persons, other than Ellings, emerged before, during or

after the start of llﬁgation to litigﬂtc and windicate the constiutional powWers ul timatel}!
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protected by the Judgment in this Matter The facts of this Matter show the necessity
of private litigation by Ellingron atleast comparable to the second factor necessity
analysis of Fomard Montana “[s|ince the only government entity involved in this case
was defending the statute, private enforcement was necessary” Forward Montana, §j41.
The litigation in this Matter meets the necessity requirement of the 2™ Montmust factor.
The District Court found, however, that Elfingson falled the “resultant burden®
portion of the second Mor#rust tactor, in particular faulting Efingson for creating work
by filing two summary judgment motions. App’x. 1, Ex C at 6 (Doc 70). The
District Court, however, overlooked the necessity of this approach as the litigation 1n
this Matter began 6 days after the SOS rejection of Eliingson’s proposed ballot 1ssue
See Statement of Case, mprm, at 1-2. The first partial summary judgment motion was
made 1n lieu of a motion seeking a restraining order and was far more efficient than a
restraining order approach as it raised law and factual 1ssues that that were compatible
with the Parties briefing and the Court’s consideration of the second summary
judgment motion. Id The work on briefing these motions and preparing supporting
Dedarations involved hundreds of hours of attorney time, a heavy lift for the
volunteer citizen plaintiffs and their unpaid lawyer. The Plaintiffs clearly met the
resultant burden test and the purpose behind the private AG doctrine: “[tjhe purpose
of the Doctrine 1s to provide an incentive for parties to bring public interest related

ligation that might otherwise be too costly to bring. ™ Forward Montana, §24.



Lastly, equity favors granting attorney fees as this litigation did not address a
“garden vanety” 1ssue, such as one mvolving the unconstitutionality of a single law
regulating the use money in political campaigns. See Forward Montana, § 25. Instead,
the liigation vindicated the entire separate sphere of the Feople’s law-making power
from the corrosive, intrusive, and unconstitutional actions of Montana’s government
— speaifically the Legislature and agencies. As this Court has previously decided, “the
ultimate determmation of whether the government, for some reason, failed to
properly enforce interests which are significant to 1ts ciizens, remain(s] dispositive to
the question of whether an award of fees under the private AG doctrine 1s available”
Eapvert, | 57.

CONCLUSION

The Coutt should determine the undetlying Feoples’ power of lawmaking and
set approprate standards. The Court should affirm the District Court Judgment on
the ments. The Court should reverse the district court’s denial of attorney fees and
remand for further consideration.

Respectfully submutted this 25 day of June, 2025.

/s/ John Meyer
JOHN MEYER

Attorney for Plaintiffs-Appellees
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