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ARGUMENT

In this constitutional challenge to NRS 178.4849, Appellant does not ask this

Court to overrule any portion of Valdez-Jimenez v. Eighth Jud. Dist. Ct., 136 Nev.
155, 460 P.3d 976 (2020). Appellant only requests that this Court uphold and defend

its Valdez-Jimenez opinion from legislative overreach, which has directly interfered

with the rights and interests of victims, prosecuting agencies, and the judiciary.

In response to this challenge, Respondents, and their Amici Curiae supporters,
espouse an overarching premise: not only is NRS 178.4849’s timeframe entirely
reasonable, but the Legislature has the sole authority to determine when

individualized bail hearings, created by this Court’s Valdez-Jimenez opinion, should

occur. Respondents further assert that Nev. Const., art. I, § 8A (Marsy’s Law) is a
dead letter in Nevada’s Constitution, and regardless of the severity of legislative
interference with victims’ constitutional rights, the judiciary has no ability to review
any offending legislative act. Respondents’ arguments should be rejected.
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I. SEPARATION OF POWERS: NRS 178.4849’S TIMEFRAME HAS
DEGRADED THIS COURT’S VALDEZ-JIMENEZ OPINION AND
ADKT 0539.

A. NRS 178.4849’s strict timeframe is constitutionally flawed.

After this Court issued its Valdez-Jimenez opinion, the Legislature enacted

NRS 178.4849 mandating that Nevada’s courts conduct bail hearings within an
inflexible narrow timeframe. The Legislature did not have this authority.
“Any legislation undertaking to require judicial action within fixed periods of

time is an unconstitutional interference by the legislature with a judicial function.”

Lindauer v. Allen, 85 Nev. 430, 434, 456 P.2d 851, 854 (1969) (internal citations
omitted). The Lindauer Court, in deciding whether a statute can amend or effectively
repeal a rule which expresses an inherent power of court, noted the following:

In Schario v. State, supra, it was stated: ‘“Whether or not justice is
administered without ‘denial or delay’ is a matter for which the judges
are answerable to the people, and not to the General Assembly of Ohio.
Manifestly, when a case can be heard and determined by a court must
necessarily depend very largely upon the court docket, and quantity of
business submitted to the court, the nature, the importance, and the
difficulties attending the just and legal solution of matters involved.’

85 Neyv. at 434-35, 456 P.2d at 854 (quoting Schario v. State, 105 Ohio St. 535, 138

N.E. 63 (1922)).
“The legislature may, by statute, sanction the exercise of inherent powers by

the courts, and the courts may acquiesce in such pronouncements by the legislature,




but when a statute attempts to limit or destroy an inherent power of the courts, that
statute must fail.” Lindauer, 85 Nev. at 434, 456 P.2d at 854.

Here, the statute at issue, NRS 178.4849, provides, in pertinent part, as
follows: “a court shall, within 48 hours after a person has been taken into custody,
hold a pretrial release hearing ... to determine the custody status of the person.” NRS
178.4849(1) (emphasis added).

As used in the statute, the word “‘[s]hall’ imposes a duty to act.” NRS

0.025(1)(d); see also Washoe Med. Ctr. v. Dist. Ct., 122 Nev. 1298, 1303, 148 P.3d

790, 793 (2006) (““[S]hall’ is mandatory and does not denote judicial discretion.”).
The statutory requirement to conduct a bail hearing within forty-eight (48) calendar
hours infringes and interferes with the judiciary’s inherent authority.

Amici Curiae highlights NRS 171.196(2), which requires preliminary
hearings to be set within 15 days of arraignment in justice court, as an example of
the Legislature’s unfettered authority to regulate the timing of judicial hearings. See
Amici Curiae Brief of the Clark Public Defender’s Office et al. in Support of
Respondents, p. 23. However, a preliminary hearing itself is not a constitutional

mandate. Chittenden v. Just. Ct. of Pahrump Twp., 140 Nev. Adv. Op. 5, 544 P.3d

919, 929 (Nev. App. 2024). In contrast, a bail hearing, post-Valdez-Jimenez, is a

constitutionally mandated hearing, not a statutory one. Further, Valdez-Jimenez

outlined the general timeframe to hold bail hearings, and the Legislature had no right




to second-guess this timing. Also, NRS 171.196 (2) does not require justice courts
to hold judicial hearings on nonjudicial days, as NRS 178.4849 certainly commands.

B. Valdez-Jimenez and Johnston.

Both the United States and Nevada Constitutions provide that no person shall
be deprived of liberty without due process of law. U.S. Const. amend. XIV, § 1; Nev.
Const. art. 1, § 8(2). Additionally, Article 1, sections 6 and 7 of the Nevada
Constitution provide “a right to bail in a reasonable amount” to all “who are accused

of committing noncapital, non-first-degree-murder offenses.” Valdez-Jimenez, 136

Nev. at 161-62, 460 P.3d at 984.
This Court recently recognized that “pretrial release and detention decisions
implicate a liberty interest—conditional pretrial liberty—that is entitled to

procedural due process protections.” Johnston v. Eighth Jud. Dist. Ct., 138 Nev. 700,

707,518 P.3d 94, 101 (2022). The Court acknowledged that this fundamental pretrial
liberty interest attaches after arrest.

Once the Court concludes that due process applies, it must determine what
process an individual is due. Johnston, 138 Nev. at 707, 518 P.3d at 101. The United
States Supreme Court has made clear “that due process is flexible and calls for such
procedural protections as the particular situation demands.” Id. at 706-07, 518 P.3d

at 101 (quoting Morrissey v. Brewer, 408 U.S. 471, 481, 92 S.Ct. 2593 (1972)). And

a due process inquiry into a procedure “requires analysis of the governmental and




private interests that are affected.” Mathews v. Eldridge, 424 U.S. 319, 334, 96 S.Ct.

893, 47 L.Ed.2d 18 (1976). Additionally, this Court has held that “[d]ue-process
jurisprudence recognizes a sliding scale that demands more protections the more

substantial the intrusion or deprivation of a constitutionally protected right.” Flangas

v. Perfekt Mktg., LL.C, 138 Nev. 224, 231, 507 P.3d 574, 580 (2022).

The timing of a hearing is often of fundamental importance for due process.

Johnston, 138 Nev. at 707, 518 P.3d at 101-02 (citing Goldberg v. Kelly, 397 U.S.

254, 267,90 S.Ct. 1011 (1970) (“The hearing must be at a meaningful time and in a
meaningful manner.”)).

Therefore, in the context of bail, this Court recognized “that an accused is
entitled to a prompt individualized hearing on his or her custody status after arrest,”

which should generally occur at the “initial appearance,’

or arraignment.” Valdez-
Jimenez, 136 Nev. at 163-64, 460 P.3d at 985-86 (emphasis added).
C. NRS 178.4849 disrupted the balance.

Pretrial detention decisions undoubtedly require the balancing of interests.

County of Riverside v. McLaughlin, 500 U.S. 44, 53, 111 S.Ct. 1667, 1669 (1991).

On one hand, a criminal defendant has a strong pretrial liberty interest. Valdez-

Jimenez, 136 Nev. at 162, 460 P.3d at 984. On the other hand, a crime victim has the

' NRS 171.178 (3) defines the initial appearance timeframe as occurring within
seventy-two (72) hours after arrest, excluding nonjudicial days.

5




right to be reasonably protected from the defendant pending trial, and a court must
consider a victim’s safety as a factor in fixing the amount of bail and conditions of
release. Nev. Const., art. I, § 8A(1)(b)(c). The victim also has the right to confer with
the prosecuting agency regarding the case. Nev. Const., art. I, § 8A(1)(f). And, a
victim has the right to be notified of, to attend, and to be heard at a defendant’s bail
hearing. Nev. Const., art. I, § 8A(1)(g)(h). Further, the government has legitimate
and compelling interests in preventing pretrial flight and additional crime by

arrestees. Valdez-Jimenez, 136 Nev. at 163, 460 P.3d at 985.

The judiciary has always been best positioned to balance competing interests
in relation to the nature and timing of important judicial proceedings. See
McLaughlin, 500 U.S. at 53, 111 S. Ct. at 1668 (finding a “practical compromise”
between the rights of individuals and the realities of law enforcement regarding
judicial probable cause determinations).

Based on this Court’s interpretation of the Nevada Constitution, Valdez-
Jimenez created a new legal framework for adversarial, individualized bail hearings
in Nevada, which included a prosecutorial burden of proof. Regarding the timing of
these hearings, this Court struck a workable balance between significant competing
interests, which was only possible by taking into account the rights and interests of
defendants, victims, and the government, as well as the practical operation of

Nevada’s judicial system. However, by enacting NRS 178.4849’s strict timeframe,



the Legislature determined that it was instead the proper branch of government to
both interpret the Nevada Constitution and direct the judiciary’s day-to-day
operations.

“Nevada courts are the ultimate interpreter of the Nevada Constitution.”

Legislature of Nevada v. Settelmeyer, 137 Nev. 231, 234, 486 P.3d 1276, 1280

(2021). And, in the judicial context, “the concept of inherent court power”
contemplates that the judiciary “possesses the inherent power to protect itself and

administer its affairs.” Clark Cnty. Deputy Marshals Ass’n v. Clark Cnty., P.3d

__, 141 Nev. Adv. Op. 49, *2 (2025) (citing Sun Realty v. Eighth Jud. Dist. Ct., 91

Nev. 774, 776, 542 P.2d 1072, 1073 (1975)). The Legislature had no authority to

undermine this Court’s Valdez-Jimenez opinion® regarding the timing of bail

hearings, nor did it have the right to essentially decree the work schedule of the entire

> The issue of whether the Legislature undermined this Court’s Valdez-Jimenez
opinion, and in doing so, affected the rights of victims and the government is
properly before this Court. This very issue was presented to both the municipal court
and district court. Specifically, Appellant titled Section IV of its Motion to Declare
NRS 178.4849 Unconstitutional, which it filed in Henderson Municipal Court, as
follows: “THE NEVADA LEGISLATURE DISTORTED THE ‘PROMPTNESS’
REQUIREMENT WHEN IT ENACTED NRS 178.4849.” AA067. Further, at oral
argument on the writ petition in district court, Appellant’s undersigned counsel
directly argued that the Legislature changed this Court’s promptness determination
in Valdez-Jimenez. AA544. Then, the district court rejected Appellant’s argument
and ruled that “the issue of what amount of time is reasonable for a pretrial custody
hearing is a question for the legislature ....”” AA559. Appellant challenges this ruling
on appeal.



















































































































