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COUNTY OF BURLEIGH SOUTH CENTRAL JUDICIAL DISTRICT
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Dolney, individual,and Robert Dolney,
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individual,and byPamela Roe, and
CONCLUSIONS OF LAW, AND

Peterthrough her andRoe Paulaparents,
ORDER JUDGMENTFOR

Roe, individual,Roe,Peter Paula Roe,an

individual, Doe, by andJames throughan

his andJohn Jane JohnDoe,Doeparents,

individual, Doe,Doe, and Jane an

individual, and Luis Casas,Dr. an

individual,
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hisWrigley, official capacityDrew inH.

offor theGeneral NorthStateAttorneyas
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officialinCounty,Cass Julie herLawyer,

Burleighforcapacity State's Attorneyas

herEngelstad, inandCounty, Amanda

forofficial State'sthecapacity Attorneyas
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Background

included inhealth condition thementalrecognizeddysphoria is[1] Gender a

of MentalManualStatisticalandAssociation'sPsychiatric DiagnosticAmerican

betweenmarkedIt "[a] incongruenceisDSM-5-TR. (R:206).Fifth EditionDisorders or

months'least 6of duration,assignedexperienced/expressed gender and gender,one's at

bedesireinclude:Id. criteriaThesesix [criteria]."leastmanifested by tostrongat aas

crossdressing;gender;the otheristhatinsistencegender strongthe other aoneor an

1
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preference for cross-gender roles in make-believe play fantasy play; strongor a

preference for activitiestoys, stereotypically used inengaged bygames, theor otheror

gender; preference for playmatesstrong of the other gender;a rejection ofstrong toys,a

and activities associated with the assigned gender;games, dislike of one's sexualstronga

and desire for theanatomy; characteristicsstrong of one's experienced gender.a Id.sex

[12] Since 2021, than have lawsenacted restrictingtwenty states the medicalmore

of minors for gender dysphoria.treatment See Ala. Code 26-26-1§§ Rev.9; Ariz. Stat.to

$Ann. 32-3230; CodeArk. §§Ann. 16-114-401 403; Fla. Stat. Ga.456.52;Ann. §to

Code $Ann. 31-7-3.5; Idaho Code 18-1506C;§ Ind. Code §§ 25-1-22-1 18; Iowa Codeto

147.164;§ Ky. Rev. Stat. § 311.372;Ann. Stat.La. 40:1098.1-1099.1;§Ann. Miss. Code

§§Ann. 41-141-1 9; Mo. Rev. §Ann. 191.1720; Mont.to Code §§ 50-4-1001Ann. to

1006; Neb. Rev. Stat. 72-7301§§ 7307; N.C. Gen. Stat. §§ 90-21.150to 154; N.D.to

CodeCent. §§ 12.1-36.1-01 Ohio04; CodeRev. 3129.02;§Ann. tit.Okla.to Stat. 63 §

2607.1; CodifiedS.D. Laws §§ 34-24-33 38; CodeTenn. §§Ann. 68-33-101to 109;to

Tex. Health Safety& Code §§Ann. 161.701 706; Utah Code §§ 58-1-603,Ann. 78B-to

Va.3-427; W. Code § 30-14-17. ofA number other have lawsenacted providestates to

forprotections "gender-affirming care." See Cal. Penal Code § Rev.Colo.819; Stat. §

12-30-121(1)(d); Gen.Conn. Stat. §§ 52-571n, 54-155b; III.735 Stat.Comp. 40/28-10;

Mass. Gen. ch.Laws § 11 Minn.12, Stat. § N.M.260.925; Stat. §et 24-34-Ann.seq.;

4; Educ.N.Y. 6531-b(2);§ Rev.Ore. Stat. ch. 228; Stat.Vt. tit.Ann. Wash.15, 150;§

Rev. Code 7.002.002.§

[93] These laws, likelawsand have resultedthem, in litigation throughout Unitedthe

States. byCross & through Cross 1State, P.3d.MT 303,2024 60, 637560 (McKinnon,V.
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J.)(concurring)(noting "[g]ender-affirming is currently being litigatedcare equalon

protection grounds around the "). Ascountry summarized by the Supreme Court of

Iowa in 2023, " the law nationally is in flux, with conflicting rulings transgenderon

constitutional rights." Vasquez Iowa Dep't of Hum. Servs., 990 N.W.2dV. 661, 668 (Iowa

2023). "Some have applied intermediatecourts scrutiny for transgender rights claims."

Id. 669. "Someat have applied rationalcourts basis review." Id. "Other havecourts

questioned whether transgender satisfy traditional forpersons tests quasi-status as a

class triggering heightenedsuspect scrutiny." Id.

[14] This disparity in largely causedoutcomes by lack of precedent fromwas thea

United States Supreme Court. See Ray McCloud, 507 F. Supp. 925,3d 936 (S.D. OhioV.

(observing [t]here is binding precedent from the United States Supremeno Court

regarding whether transgender people quasi-suspect class."). However, in Juneare a

2025, the United States Supreme Court issued its opinion in United States Skrmetti,v.

605 U.S. 145 S.Ct. 1816 (2025). In Skrmetti, Supremethe Court granted certiorari to,

determine whether Tennessee law prohibiting certain medical fora minorstreatments

with gender dysphoria violated the Equal Protection Clause of the Fourteenth

Amendment the United States Constitution. Id.to 1824.at

[95] The Supreme Court rejected the that the application of Tennessee'sargument law

turned foundand it did make sex-based classifications.noton sex Id 1830-31.at

Therefore, the law did trigger heightened scrutinynot under the Equal Protection Clause

of the Fourteenth Amendment and subject the rational basis standard ofto review.was

Id. 1829. The Supreme Court foundat Tennessee's law clearly satisfied the rational basis

standard of andreview did violate the Equal Protection Clause.not Id. 1835.at
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Relevant Procedural History

68th[96] During the Legislative Assembly, the North Dakota Legislature

overwhelmingly passed House Bill 1254. The bill passed through the House of

Representatives with of 66 25vote Itto passeda through theyeas Senate withnays. a

of 37 10vote The billto signed by Northyeas Dakota Governornays. Dougwas Burgum

April 21, 2023. It contained clauseon making it effective immediately.an emergency

[17] House Bill 1254 created North Dakota Century Code chapter 12.1-36.1. This

newly added chapter the criminal codeto contains four sections:

Section 12.1-36.1-01. Definitions

As used thisin chapter:
"Health1. provider" licensed physician, physiciancare assistant,means a

certified medical assistant.nurse, or a

"Minor"2. individual under the of eighteen. Themeans an termage

includes emancipated individual.an

"Sex"3. biologicalthe of being female male,state basedmeans theor on

individual's nonambiguous chromosomes, endogenoussex organs, or

hormone profiles birth.at

Section 12.1-36.1-02. Perception of minor's sex--Prohibited practices-a

-Penalty

Except1. provided under section 12.1-36.1-03, if minor's perceptionas a

of the minor's inconsistentis with the minor's healthsex sex, a care

provider in of the followingnot practices formay theengage any

of changing affirming the minor's perceptionpurpose of the minor'sor

sex:

Perform castration, hysterectomy,vasectomy, oophorectomy,a.

metoidioplasty, orchiectomy, phalloplasty,penectomy, or

vaginoplasty;
b. Perform mastectomy;a

Prescribe, dispense, administer, otherwise supply drugc. that hasor any
the of aligning the minor's with the minor'spurpose perceptionsex

of the minor's when the perception is inconsistent with thesex

minor's including:sex,

(1) Puberty-blocking medication normal puberty;to stop
(2) Supraphysiologic doses of females;testosterone to or

(3) Supraphysiologic ofdoses males;toestrogen or

d. Remove otherwise healthy nondiseased body tissue,any partor or

for male circumcision.except a
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health2. A provider who willfully violates:care

Subdivision b, ofd section guiltyis of1 class felony.Ba. a, or a

Subdivisionb. of subsection is guilty of1 class misdemeanor.Ac a

Section 12.1-36.1-03. Exceptions
Section 12.1-36.1-02 does apply:not

theTo1. good-faith medical decision of guardian of minorparenta or a

born with medically verifiable genetic disorder of development,a sex

including:
minor withA external biological characteristics thata. sex are

irresolvably ambiguous, including having forty-six, XX

chromosomes virilization,with forty-six, XY chromosomes with

undervirilization, having both ovarian and testicular tissue;or or

b. physicianWhen otherwise diagnosedhas disorder of sexuala a

development whichin the physician, through genetic testing, has

determined the doesminor have the normal chromosomenot sex

for female;malestructure a or or

If performance2. administration of medicalthe procedure the minoror on

began before April 21, 2023.

StatutorySection 12.1-36.1-04. limitation

Notwithstanding limitationsthe of section 29-04-02, prosecution for a

violation of section 12.1-36.1-02 be commenced ofwithin threemust years

the ofdate the offense within three after offensethe is reported toor years

enforcement,law whichever later.is

brevity, willFor the hereinafterCourt refer chapter "Health12.1-36.1 the Careto as

Law."

[18] September Plaintiffs,On the15, 2023, byT.D., and through his Devonparents,

RobertDolney and DevonDolney, Dolney, Robertindividual, Dolney, individual,an an

Pamela by andRoe, herthrough Roe andPeter Paula Roe,PeterRoe,parents, an

individual, individual,Paula Roe, byJames and hisDoe, through John Doeparents,an

Janeand John individual,Doe, individual,Doe, Jane Dr.Doe, Luisand Casas,an an an

individual, (collectively Plaintiffs"), filed"the ComplaintSummons and against thea

Defendants, officialhisinDrew H. forWrigley, Generalcapacity the StateAttorneyas

of herNorth Kimberlee officialinHegvik,JoDakota, the State's forcapacity Attorneyas
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Cass County, Julie Lawyer, in her official capacity the State's Attorney for Burleighas

County, and Amanda Engelstad, in her official capacity the State's Attorney for Starkas

County, (collectively "the Defendants"). (R:1; R:2).

[9] The Plaintiffs the Health Care Law isargue unconstitutional the grounds iton

violates the Equal Protection Clause of Article I, 21,$ of the North Dakota Constitution,

the fundamental right and theto rightparent personalto and self-determinationautonomy

found in Article I, of§ 1, the North Dakota Constitution, the Procedural Due Process

Clause of Article I, § 9, of the North Dakota Constitution, and the Health Care Law is

unconstitutionally in violation of Article I, of§ 9, the Northvague Dakota Constitution.

[1]10] The Defendants filed Answers denying the Plaintiffs' claims. (R:70; R:76). On

November 3, 2023, the Plaintiffs and the State's Attorney Defendants entered a

Stipulation for Non-Enforcement Pending Final Resolution Between Plaintiffs and

State's Attorney Defendants. (R:96). The State's Attorney Defendants agreed they would

honor order blocking the Health Care ifLawan issued. (R:96:3:7). The Plaintiffsone was

and the State's Attorney Defendants further agreed the State's Attorney Defendants

would longer be required participate in thistono the North Dakota Attorneycase, as

General intended defend the constitutionality ofto the Health Care Law. (R:96:4:11). The

stipulation approved by the Court. (R:99).was

[11] The Plaintiffs filed Motion for Temporary Restraining Order and Preliminarya a

Injunction (R:8) the filedday they their Complaint. The Defendantson same theopposed

Motion. (R:82; R:84). The Court held hearing the restraining ordertemporarya on on

November 7, 2023. The Court issued Order Denying Motion for Temporaryan

Restraining Order November 2023.13, (R:104).on
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[912] The Court held full-day hearing the Motion for Preliminary Injunctiona on on

January 19, 2024. Six individuals testified: four for Plaintiffs,the Dr. Casas, Dr. Gabriela

Balf, T.D., and Peter Roe, and for the Defendants, Dr.two Dr.James Cantor and Michael

Laidlaw. The Court received exhibits. (R:166-263). The Court allowed thenumerous

parties supplement their withto post-hearing briefs. The Plaintiffsarguments theand

Defendants both submitted closing (R:276; R:278). A oftranscript hearingthearguments.

filed into the electronic record. (R:267; R:268).courtwas

[||13] On February 15, 2024, the stipulatedparties amendment of Complaint.theto an

(R:271). The stipulation indicated Plaintiffsthe "only seeking make minimaltowere

changes the Complaint." (R:271:1:4). This expressly included "clarificationto that

LuisDr. Casas [wa]s bringing claims behalfhis behalfand of his patients."on own on

(R:271:1:4). The Court granted the Plaintiffs fileleave their Amended Complaint.to

(R:275). The Amended Complaint contained additional language that Dr. Casas was

bringing his claims "
[an] individual " "and behalf himself,of hisandas on

patientsminor seeking gender-affirming " (R:273:1-2).care

[9|14] The Court issued its Order Denying Preliminary Injunction June 5, 2024.on

(R:365). foundThe Court " the failedhavePlaintiffs their burden ofeachto meet on

the four factors relevant issuance ofthe preliminary (R:365:26:77).injunction."to a

[9|15] On 20, filed2024, DefendantstheAugust forMotion Judgment.Summarya

(R:375). The Defendants the Plaintiffs lackargued the"
requisite standing necessary

challenge the Health Care Law the failsamended complaintto ofallege thetoas any

individual plaintiffs suffered redressable injury." The(R:376:6:19). Defendants argueda

Plaintiffsthe minor medical forreceiving gender dysphoria prior Apriltreatment towere
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21, 2023, falland under the exceptions found in N.D.C.C. 12.1-36.1-03.§ (R:376:7:16).

They further asserted the Plaintiffs lack third-party standing challenge the Healthto Care

Law. (R:376:10:21).

[9]16] The Plaintiffs timely submitted Brief Oppositionin the State's Motion fortoa

Summary Judgment. (R:413). The Plaintiffs argued the Defendants wrongly askingwere

the Court findings made in the Ordertreatto Denying Preliminary Injunction the lawas

of the (R:413:16:16). They argued only plaintiff needs standing for all claimscase. one

proceed. (R:413:20:59). The Plaintiffsto suggested CasasDr. has first-party standing to

challenge Healththe Care Law the rightand third-party standing behalf ofto assert on

his patients. (R:413:20-25). They argued Plaintiffsminorthe theirand " haveparents

sufferedall injuriesactual directly bycaused Healththe Ban,Care orderand an

permanently enjoining the Health Care Ban would theirredress harm." (R:413:26:72).

[9|17] The Defendants submitted BriefReply of forSupport Motionin Summarya

Judgment. (R:440). The Defendants interpretationargued of the Health Care isLaw

strictly question of the law and the Court has already found isit unconstitutionallynota

(R:440:3:5). They Plaintiffs'argued the claims distinct standing forandvague. are one

does for all.standing (R:440:6:11). The Defendants assertednot CasasDr.toequate has

the requirements third-party standing. (R:440:8-10).not met to assert

[9|18] On October the2024, Defendants filed7, forsecond Motion Summarya

Judgment. The(R:445). Defendants' forsecond Motion Summary Judgment contested

the legal sufficiency of the Plaintiffs' claims. The(R:446). Defendants claimed the

Plaintiffs have facialbrought constitutional challenge the Health Care andLaw, thetoa

burden for declaring of the Legislature is the Plaintiffs succeed.acts cannotonerousSO
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(R:446:15-10). They argued the State of North Dakota has legitimate interest ina

regulating the medical profession. (R:446:20-23). The Defendants suggested the

Plaintiffs' equal protection claim fails the Health Care Law does discriminate basedas not

and, therefore, is subject rational basison sex standardto of review. (R:446:23-27). Thea

Defendants alleged the Health Care Law does violate the rightnot the rightto parent or

personalto and self-determination.autonomy (R:446:29-35). They argued the Health

Care Law, containing did violate proceduralnot duean emergency measure, process.

(R:446:35-36). Finally, they asserted the Health Care Law is unconstitutionallynot

(R:446:36-38).vague.

[9]9] The Plaintiffs timely filed Brief Oppositionin the State's Second Motion fortoa

Summary Judgment. (R:488). The Plaintiffs argued judgment notsummary was

appropriate there genuine issues of material fact. (R:488:4:5). Theyas claimedare the

prevailing medical gender-affirming isand itsupports safe and effective.consensus care,

(R:448:5-16). The Plaintiffs theirasserted constitutional challenges both facial andare

as-applied. (R:448:17-18). They the Health Care Law is subject strict scrutinyargue to

and violates rightthe rightand personalto parent and self-determination.to autonomy

(R:448:22-25, 29-36). PlaintiffsThe argued the Health Care Law discriminates based on

in violation of the Equal Protection Clause of Norththesex Dakota Constitution.

(R:448:25-28). They urged the Court find that individualsto transgender constitute a

classification under the Northsuspect Dakota Constitution. (R:448:28-29). They argued

the Health Care Law violates procedural due and is unconstitutionallyprocess vague.

(R:448:36-38).
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[9]20] The Defendants submitted Reply Brief Supportin of Motiona for Summary

Judgment. (R:511). They argued there material facts in dispute.were (R:511:1-4).no

They suggested conflicting opinionsexpert do precludenot judgment.summary

(R:511:1-3). They argued the safety and effectiveness of "medical gender transition care"

is conclusive. (R:511:3-4).not The Defendants argued the Plaintiffs brought faciala

constitutional challenge and win the Healthcannot Care Law is valid exerciseas of thea

State's regulate the medicalto profession.power (R:511:5-6). They asserted the Plaintiffs

brought facial constitutional challenge. (R:511:5:10). Theya argued the Health Care Law

is valid regulation of the medical professiona that does violate the Northnot Dakota

Constitution. (R:511:5-11).

[9]21] hearingA the Defendants' judgmenttwo motionson heldsummary was on

November 25, 2024. The Plaintiffs Defendantsand presented their regardingarguments

judgment. On January 14, 2025, thesummary Court issued its Order Granting Partin

and Denying Part Motionsin for Summary Judgment. (R:537).

[922] The Court found Plaintiffsthe did have standing bringnot of theirto claims.some

(R:32:72; R:537:12:28). The Court found had standing challengeparty N.D.C.C.to §no

12.1-36.1-02(1)(a), which criminalizes "
castration, hysterectomy,vasectomy,

oophorectomy, metoidioplasty, orchiectomy, phalloplasty, vaginoplasty"penectomy, or

for the of changing affirming minor's perceptionpurpose of the minor's Theor a sex.

Plaintiffs had acknowledged "[u]nder the WPATH standards of transgendercare, young

people receive medically chestmay reconstructive beforesurgeries thenecessary age

of majority, provided the has lived in their affirmed forgenderyoung significantperson a

ofperiod time." (R:2:14:52; R:273:14:52). hadThey further acknowledged "[g]enital
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is recommendednot untilsurgery patients reach the of majority, and providers inage

North Dakota do provide minors withnot genital gender dysphoria."to treatsurgery

(R:2:14:52; R:273:14:52). Because Plaintiff could receive these proceduresno minoras a

under the acknowledged standard ofcurrent and these procedures beingcare, notare

performed minors in North Dakota, the Court foundon Plaintiff had standingno to

challenge this portion of the Health Care Law. (R:537:15:34).

[923] Minor Plaintiffs, T.D., James Doe, and Pamela Roe, all receiving medicalwere

for the of gender dysphoriatreatment priorcare April 21, 2023. (R:537:23:50).to The

Court determined they therefore subject the Health Care Law'sto grandfatherwere
or

"Legacy Clause" located in N.D.C.C. § 12.1-36.1-03. This section created exceptionan

the Health Care Law'sto criminal penalties "if performance administration of theor

medical procedure the beganminor before April 21, 2023." N.D.C.C. §on 12.1-36.1-

03(2). The Court found T.D., James Doe, and Pamela Roe could receive medicalany

procedure in North Dakota they could have received prior the of the Healthto enactment

Care Law, and therefore they, theirand did have standingparents, challengenot theto

Health Care Law. (R:537:23-24:52).

[9|24] The Court held Plaintiff, LuisDr. Casas, had first-party standing challenge theto

Health Care Law the itsgrounds passing violated dueprocedural becauseon itprocess

passed The Court also foundwas Dr. Casas had first-partyemergencyas an measure.

standing bring claimhis the Health Careto Law impermissibly (R:537:25:56).was vague.

However, the foundCourt Dr. Casas lacked first-party standing challenge the Healthto

Care Law under the theories it violated equal protection fundamentalthe right toor

(R:537:26:57).parent.



08-2023-CV-02189
Page of12 85

[925] Regarding third-party standing, the Court found Dr. Casas had sufficienta

relationship with his patients establish third-partyto standing their claimsto thepursue

Health Care Law violated equal protection and the right personalto and self-autonomy

determination. (R:537:32:70).

[°26] Based the Court's standing analysis, the Courton determined T.D., James Doe,

Pamela Roe, Devon Dolney, Robert Dolney, Peter Roe, Paula Roe, John Doe, and Jane

Doe should be dismissed Plaintiffs. (R:537:52:125). Absentas with standing, thepartya

Court granted judgment in favor of the Defendantssummary regarding the Health Care

Law's ban surgical procedures and the claim it violatedon the fundamental right to

(R:537:52:124-25).parent.

[9]27] For substantive the Court granted judgmentreasons, in favor of thesummary

Defendants the claims the Health Care Law violates Dr.on Casas' right procedural dueto

and claim,the isit unconstitutionallyprocess (R:537:53:130-31).on The Courtvague.

denied judgment the claims the Healthsummary Care Law violates equalon protection

and violates rightthe personalto and self-determination.autonomy (R:537:52:127-28).

These claims the only claims remaining fortwo trial.were

Trial held from January 27, 2025, through Februarywas 4, 2025. (R:764-70). The Court

heard multiple witnesses including endocrinologists, psychologists, psychiatrists, current

and former U.S. Food and Drug Administration staff, historians, minors with gender

dysphoria, and the of minors withparents gender dysphoria. additionIn testimony,to

both sides introduced exhibits. (R:576-762). The filedpartiesnumerous post-trial briefs.

(R:771; R:775; R:777).
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Facial Challenge As-Applied Challengeor

[10] PlaintiffsThe that if the Health Care lawassert is facially valid theeven statute,a

Court could still determine it is invalid applied. (R:771:45-46:121-24). The Plaintiffsas

point the lack of otherto options known be effectivetreatment for theto patients.

(R:771:46:123). The Defendants this is facial challenge. (R:775:56:111).assert "Aa

facial challenge is attack itself opposed particularstatute application." Citytoan aon as a

of Los Calif.Angeles, Patel, 576 U.S. 409, 415 (2015). The Plaintiffs' pleadingsV.

establish this facialis challenge. ComplaintThe and Amended Complainta request a

declaratory judgment that the Health Care violatesLaw the North Dakota Constitution

isand void effectand has and that the State be prohibited from enforcing (R:2:39;it.no

R:273:37). This facialis challenge the itself allunder circumstances.to statutea

Standard Challengingfor the Constitutionality Statuteof a

"A[928] enjoys conclusive ofpresumption constitutionalitystatute isitunless clearlya

shown that it the federal Haneyconstitution."contravenes DakotaN. Workersstate or V.

Comp. Bureau, N.W.2d 195,518 197 (N.D. 1994). "[A]n of the legislatureAct is

presumed be valid,and and itsdoubt constitutionalityto correct whereto must,any as

bepossible, resolved in favor of its validity." ValleySouthern Grain Dealers Ass'n v.

Board of Comm'rs,Cnty 257 N.W.2d 434425, The(N.D.1977). ofpresumption

isconstitutionality that will be declared unconstitutional unless itsstatute notstrongSO a

isinvalidity beyond reasonable doubt. In Craig, N.W.2d545 766764, (N.D.proven a re

1996). "Under N.D. Const. theVI, § of four4, ofmembers [the Northart. concurrence

SupremeDakota Court] is required declare unconstitutional." MKB Mgmt.to statutea

Corp. 1Burdick, 2014 ND 60, N.W.2d855197, "One31. who attacks statuteV. a on
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constitutional grounds, defended that byisstatute presumption ofstrongas a

constitutionality, should bring his heavy artillery forego the attack entirely."up or

Southern Valley Grain Dealers, 434.at

Interpreting the North Dakota Constitution

"Judicial[129] isreview of constitutional form ofpart government." Indep.Accessour

Health Servs., Wrigley,Inc. 2025 ND 26, 1 1640, N.W.3d 902. "The judiciary'sv. proper

function isand duty what lawthe is and what the Constitution Id.to (quotingsay means.

Grisham Soelen,Van P.3d539 272, 285 (N.M. (cleaned2023) up)). [P]roperly
"v.

judicialrestrained ofreview fulfillmentis merely the of [the system's]statute courta

dutyconstitutional co-equal ofbranch the Id.government."as a

[°30] The North Dakota Supreme stated,Court has "[i]n interpreting constitutional

provisions, apply general principles of construction." MKB Corp.,Mgmt.statutorywe

T2014 197, (citingND 25, N.W.2d855 Thompson31 2010Jaeger, ND 174, " 7, 788v.

N.W.2d 586). overriding objective"Our is effect intentgive the and of theto to purpose

adoptingpeople the constitutional provision." Id. (citing ofCity Bismarck Fettig, 1999v.

193, IND 8, 601 N.W.2d 247). intent"The ofand provisionsconstitutionalpurpose are

determined, ifbe itself."from thepossible, Id.language "In(citing Thompson, 7).to Tat

constitutionalconstruing provision undertake theascribe words used thattomust toa we

meaning which the understoodpeople thethem have when constitutional provisionto

Kadrmasadopted." Pub.Dickinson Sch., 897,N.W.2d402 899 1987)(citing(N.D.was v.

State rel. Sanstead 251 N.W.2dFreed, 898 1977)). "We(N.D. considerex v. may

legal laws effectand inpractices when the people theadoptedcontemporary

constitutional provisions." MKB Corp., 1 (citingMgmt. 25 State N.W.2dOrr, 375at V.
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171, 177-78 (N.D. 1985)). As explained by Thomas M. Cooley, the leading jurist and

scholar of constitutions,state who addressed the North Dakota Constitutional

Convention,

ConstitutionA is be madenot thingto to time, and anotheratmean one one

subsequent timeat when the circumstances havesome changedmay SO as

perhaps make different rule in theto desirable. A principal sharea case seem

of the benefit expected from written Constitutions would lostbe if the rules

they established flexible bend circumstancesto be modifiedtowere SO as or

by public opinion.

Thomas Cooley,M. TreatiseA the Constitutional Limitations Which Rest theUponon

Legislative of thePower States of the American Union 67, ch. (5thIV. 1883).ed.

[931] "We be mindful that Constitutionmust differentis instate than theour nature

federal constitution." Access Indep. Health Servs., 2025 26,ND " 167, N.W.3d 902.

"[T]he North Dakota Constitution be lightread thein history."ofmust State Allesi,v.

216 N.W.2d 805, 817 (N.D. 1974). "Compared the U.S. Constitution, the North Dakotato

Constitution has its origins in dramatically different historical Jerod Tufte,context." E.a

The North Dakota Constitution: OriginalAn Approach 1889,Since N.D.95 Rev.L. 417,

419 (2020). "North Dakota adopted its constitution than 100 after ratificationmore years

of the U.S. Constitution, following the Civil War significantand the reconstruction

amendments, beforebut the U.S. Court incorporatedSupreme the Bill of Rights against

Id.the states." The North Dakota Constitutional Convention did the Federalnot use

Constitution formulatinginmodel the constitution. Statestate Jacobson, 545as a V.

N.W.2d 157152, 1996)(N.D. (Levine, dissenting)SJ, (internal citations omitted).

[A]nalysis of the constitution will alwaysstate parallel federalthenot ofanalysis

constitution." Wrigley Romanick, ND 12023 50, 55, N.W.2d988 231 (McEvers, J.V.

concurring).
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A) Equal Protection

[932] The Plaintiffs claim the Health Care Law violates the of equalguarantees

protection found in Article I, Section 21 of the North Dakota Constitution.

(R:273:31:138-41). Section 21 has "[I]ong viewed constitutional ofstateas our guarantee

equal protection under the law " Matter of Adoption of K.A.S., 499 N.W.2d 558, 563

(N.D. 1993).

[93] Section 21 states:

specialNo privileges immunities shall be granted whichor notever may
be altered, revoked repealed by the legislative assembly; shallor nor any
citizen ofclass citizens be granted privileges immunities whichor or upon
the shall be granted all citizens.terms not tosame

This provision originally included in the North Dakota Constitution Article I,was as

Section 20. However, languagethe has changed since originalthe Constitutiondraftnot

of North Dakota. The change in numbering does be substantive and thenot toappear

North Dakota Supreme Court has indicated the change numberingin altered itsnever

interpretation. Section associatedis21 often with Article I, Section of the22, North

Dakota Constitution, formerly Article I, Section which11, "[a]ll laws of generalstates: a

shall have uniform operation." Snyder'sSeenature Drug Stores, Inc. DakotaN. Statea v.

ofBd. Pharmacy, 219 N.W.2d 140, 145 (N.D. 1974)(arguing "requires laws ofone a

general have uniform impact while the" isto othernature essentially thea

for it prohibits the legislature from conferring special benefits privilegesconverse or

small "). For clarity, the will referCourt these provisions by theirupon groups to

numbering and theirupdate numbering in Northcurrent Dakota Supreme Courtany

where theyopinions referenced.are



08-2023-CV-02189
Page of17 85

[934] Early the North Dakota Supreme Court adoptedon, standard of deference thetoa

Legislature in creating legislative classifications. Just after statehood,two Guyyears

Corliss, firstthe Chief Justice of the North Dakota Supreme Court, wrote:

Where shall the line beproperly traced? We believe that in testing this

question these inquiries should be made: Would it be unjust include theto

classes of objects excluded? Would beit unnatural? Would suchor persons

legislation be appropriate them? Could it properly beto made applicable?
Is there reasonable forground excluding Itthem? is impossible, fromany

the of the with precisionnature the doctrine.to state But itvery istruecase,

opinion that law is special which does embrace class ofour notevery every

objects within the ofreach law, with the singlestatutoryor persons

exception that the legislature exclude from the provisions of statutemay a

such classes of objects similarly situated with thosenotor persons areas

included therein, in the of legislation.the The classificationrespect to nature

be natural, artificial. It standmust havingnot regardmust upon some reason,

the character of legislation.theto

Edmonds Herbrandson, N.D.2 270, N.W.50 970, (1891).971v.

[935] "It is doubtless that, notwithstandingtrue constitutional inhibitions such thoseas

contained in sections [22] [21],and the Legislature provide certain classificationmay a

of citizens differentlybe affected by the generalto rule." State Hamilton, N.D.20same V.

592, N.W.129 916, (1910).918 "The prohibition against what is popularly styled 'class

legislation,' does prohibit classification discriminationnot for the ofproper or purpose

legislation." Beleal Northern Ry.Pac. Co., 108 N.W. 35 1906).33, (N.D. is"Itv. not

lawthat shall all butalike, it alikeoperatenecessary allmusta operateupon upon

likeinwho situations." Id. "The law need have universal but itoperation,notare musta

be uniform." Id. "Proper classification is permitted, but arbitrary and unreasonable

discrimination is forbidden." Id. citations(internal omitted). "It must rest upon some

difference which bears reasonable relationand just the in which theto respectact toa
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classification is proposed, and be made arbitrarily and withoutcan never such basis."any

Hamilton, 918 (internal citationsat omitted).

[9]6] "[Section inhibits21] the Legislature from granting citizento class ofany or

citizens privileges immunities which, theany or terms, granted allupon notsame toare

citizens; in other words, this section prohibits the Legislature from granting citizento any

class of citizens advantages, exemptions fromor the burdens, which,or common upon

the that is, under liketerms, circumstances andsame conditions, granted allnot toare

citizens." State Lawler, 205 N.W. 880, 884 (N.D. 1925). "The objectv. of the

constitutional provision is the Legislature fromto enlargingprevent the rights of insome

discrimination against others." Id. "But the provision inhibitdoes the Legislature fromnot

making reasonable classification of and things for the various ofpersons purposes

legislation; long all treated alike, likeunder circumstances, theSO provisionas isare not

violated." Id. "If there is reasonable ground for the classification and lawthea operates

equally all within the class it is valid." Id. "In determining whetheron basissame notor a

of classification is reasonable, it be looked from themust standpoint of the Legislatureat

it;enacting the question of classification being primarily for the Legislature." Id. "A

bewill sustained thewherestatute basis for classification made itby could have seemed

reasonable the Legislature,to though such basis the beeven to tocourtsseems

unreasonable." Id. "Legislative discretion thisin is subject reviewmatter by thenot to

the of determiningcourts, except to whether theextent classification adopted is arbitrary,

unreasonable, and unjust." Id.

[9]37] "Sections [22] and of[21] the State Constitution do does the Fourteenthnot nor

Amendment Constitutionthe of the Unitedto States prohibit classificationpreventor
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provided such classification is reasonable for the of legislation, is basedpurpose on proper

and justifiable distinctions considering the of the law, is clearly arbitrary,purpose not and

is subterfugenot shield classto burdena anothertoone or unlawfullyto in itsor oppress

administration." F.W. Woolworth Co. Gray, 46 N.W.2d 295, 309 (N.D. 1951). "WhereV.

there is reasonable relation object within theto governmental theauthority,an exercise

of the legislative discretion is subject judicialnot review."to Id. (quoting Chicago, B. &

Q. R. Co. McQuire, 219 U.S. 549, 563 (1911)). "[Sectionv. 21] does prohibitnot

appropriate legislative classification where facts justify such action long theproper as as

applies uniformlyact all those within theto class under similar circumstances." Ferch v.

Hous. Auth. of Cass Cnty., N.W.2d59 849, 862-63 (N.D. 1953). "Any classification is

permissible which has reasonable relation permitted end oftoa governmentalsome

action." Id. (citing Thomas Housing & Redevelopment Authority, N.W.2d48 175,V. 189

(Minn. 1951)). "Summed where classificationstatute ofcreatesup citizens bea toa

differently affected by the general rule the classification besame natural andmust not

artificial, reasonable and arbitrary capriciousnot and differencemustor rest upon some

which bears reasonable and just relation the ina to which theact classificationrespect to

is proposed." Herr Rudolf, N.W.2d25 916, 920 (N.D. 1947).V.

[9]8] Under deferentialthis standard, the North Dakota Supreme Court upheld many

laws against claims they violated section 21. See Patterson Wollmann, 67 N.W. 1040V.

1896)(upholding(N.D. the ofauthority the State exclusive ferryto franchises);grant

Investors' Syndicate Pugh, 142 N.W. 919 (N.D. 1913)(affirmingV. that favoredstatutes

companies privatesurety individuals in the of bonds);posting Moodyover Hagen, 162v.

N.W. 704 (N.D. 1917)(upholding inheritance of 25% nonresidenttax aliensan on
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compared 1.5-2.5% inheritanceto citizens andtax residenta aliens); Klein Hutton,on V.

N.W.191 485 (N.D. 1922)(affirming that requiredstatutes certain controversies beto

submitted conciliation board);to Lawler, 205 N.W. 880a (N.D. 1925)(upholding statutes

regarding redemption for acquiredrates by countiesproperty for unpaid taxes); State v.

Ehr, 221 N.W. 883 (N.D. 1928)(finding laws that limited the hours could workwomen

be constitutional); Stateto Diamond, 219 N.W. 831 (1928)(sustaining the prohibitionv.

of businesscertain activities Sunday); F.W. Woolworth Co., 46 N.W.2d 295 (N.D.on

1951)(upholding the requirement retailers receipts withouttaxes allowingpay on gross

the burden shift purchasers); Ferch,to N.W.2d59to 849 (N.D. 1953)(upholding laws

designed foster low-income housing);to State Miller, N.W.2d129 356 (N.D.V.

1964)(finding the giving of preference farm in awardingtheto pronghornoperators

licensesantelope be constitutional); State Gambleto Skogmo, Inc., 144 N.W.2d 749V.

(N.D. 1966)(finding Sunday closing laws that allowed business activities did notsome

constitute "invidious discrimination"); Horst Guy, 211 N.W.2d 723 (N.D.v.

1973)(finding legislation designed only residents ofto North Dakotacompensate who

of the Vietnam Conflict beveterans reasonable and constitutional; Snyder'stowere Drug

Stores, 219 N.W.2d (N.D. 1974)(finding140 North Dakota's pharmacy lawsownership

be constitutional); Johnsonto 263Elkin, N.W.2d 123 (N.D. 1978)(upholding theV.

authority of Publicthe Service Commission houseregulate movers).to

[9] firstDuring the eighty of statehood, laws thatonly deemed arbitraryyears were

unreasonable found violate section 21. For inexample, Stateto Mayo,or 108were v.

N.W. 36 (N.D. 1906), the North Dakota Supreme Court held thatlaw required countya

remand the interesttreasurers and penaltiesto city and schoolcity the citiestaxes toon
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unjust and unreasonable discrimination in favorwas, ofan city andproperty owners,

against those who outside the limits."cityproperty Id. 38. The Supremeown Courtat

"stated, conceive of which would thiswe can manifestly unjustno warrantreason

discrimination in favor of city against othertaxpayers in the Id.taxpayers county."as

"The clearly sectionact [22] of the Constitution,contravenes which declares that all laws

of general shall have uniform operation,nature isand likewise infringementa of thata an

of section [21] which forbids thepart ofgranting privilege immunity citizentoany or one

ofclass citizens iswhich granted thenot all." Id.or terms toon same

[40] FigenskauIn McCoy, 265 N.W. 259 (N.D. 1936), the Supreme addressedCourtv.

that regulated fees for commercial freighting.statutes 259.Id. Fees requiredat notwere

if the hauling fordone farmers in transporting agricultural products fromwas to or

market" "
hauling farm products from railroad station farminghisintoor anyone aor

territory." Id. The261. Supreme Court found this exemption "at be sufficientlyto a

clear and reasonable classification." Id. The Supreme Court "[a]griculturenoted is basica

industry theof and "[i]It is ofstate knowledge that undermatter thea common

transportation and marketingpresent ofthe transportation agriculturalofsystem cost

fromproducts farmthe the market the railway station fallsusuallyto to theor upon

farmer." Id. "The Legislature have reasonably decided sincethat, the fee heremay

considered adds the of betweentransportation farmto marketandcost betweenleastator

farmthe theand railroad itstation, should furtherimpose burdentransportationnot a upon

agricultural Id.products." The Supreme Court upheld the farm products exemption "aas

reasonable distinguishableand classification in conflict with the provisions ofnot

either the federal Constitutions." Id.state or
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[41] However, the Supreme foundCourt other exemptions be arbitrary. Retailersto

deliveringengaged in and products directly from bulk station farmgas gas toa a were

fromexempted fees.paying Id. 264. The Supreme Court determined "[n]oat reasonable

distinction be made between the retailer in deliveringengaged and productscan gas gas

farmerthe directly from bulk station and retailer whoto delivers the productsa a same

from elsewhere" and "[n]o distinctionsuch be made between retailer andcan a

other than retailer deliverswho such fromproducts bulk Id.station." "Theresomeone a a

is reasonable distinction between retailer deliverswho products fromsuch bulkno a a

farmerstation retailerand deliverswho the products theto forroadsa a same over same

the who farmer."is Id. "There beto not tosame use or onepurpose a appears no

distinction between deliveringretailer and farmerproducts anotherandtoa gas gas a

deliveringretailer household necessaries, clothing, lignite Id.coal." thesuch,Asor

Supreme found "[t]heCourt classification by this purelyexemption is arbitrary."set up

Id.

Likewise,[42] the Supreme foundCourt exemption foran

"farmers lignitehauling for farmerscoal exchangeother forinand work and fornot

impermissible.cash" is The statedSupreme "[o]neCourt farmer who hauls lignite coal

for in formthe of classifiedgain, beshould differentlywork, from farmeranothernot

lignitehaulswho in formfor Id. "Suchcoal ofthegain, cash." distinctionattemptedan

Id.is arbitrary." "There reasonable distinctionbe between farmer whothetoappears no

hauls forcoallignite in exchange andwork farmer who might do thenotonesome a same

factId.thing." farmerthat"The is entitle him favoreddoes not topersona a a

classification hauler coal." Id.ofas a
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[43] MellandIn Johanneson, N.W.2d160 107 (N.D. 1968), the Supreme CourtV.

found criminalizing legislative conflicts of intereststatute be unconstitutional.a Anto

initiated made it misdemeanor for members of the legislature, theirmeasure a spouses, or

businesses in which legislators their fiveowned sell goodspercent toor spouses or more,

services the its political subdivisions forto considerationstate in ofor or excess

$10,000.00. Id. ofits111. In review the law, the Supreme found $10,000.00Court theat

threshold " constitutes arbitrary classification, classification that becannotan a

supported by and that this alone fallthe being inmust statute toreason, cause as

ofcontravention §§ [21] of[22] theand North ConstitutionDakota ofand § the1

fourteenth amendment the United States Constitution denial of equalthe protectionto as a

of Id.laws."the 115.at

[44] The Supreme furtherCourt stating, "[t]here featureis another of thewent statute,

whichhowever, believe be discriminatory, and featurethat theis whichtowe even more

distinguishes between stockholder-legislator hisand employee-legislatoranda spouse an

hisand spouse." Id. "This liesdistinction permittingin partnership, corporation,a or

association which employs legislator do businessof with the itsStateto amounta any or

subdivisions similarbut partnership, fromcorporation, association doingprevents a or

than $10,000 business Statethewith itsif ofits subdivisions membersmore or any or

stockholders their fiveowning itsof in thecent assetsspousesor per more servesor

Id.legislature." is"This thatnotwithstanding the hissalaryemployee's spouse'sso, or

from thesalary partnership, mightcorporation, association tied directly indirectlybeor or

businessthe withdone Statethe its subdivisions theby partnership, corporation,to or or
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association." Id. "This feature also constitutes denial of the equal protection of thea

laws." Id.

[45] ChristmanIn Emineth, 212 N.W.2d 543 (N.D. 1973), the Supreme CourtV.

addressed that treated transfers of differentlycoalstatutes based the of thenatureon

transfer. Id. 554. Transfers of bycoal reservationat exception required betoor were

described accurately their in length, width, and thickness. Id.to Thesenature,as same

requirements required for transfers by direct Id. Thenot Supreme foundCourtgrant.were

"[w]e ofconceive reasonable basis for requiring that length,the width andcan nature,no

thickness of coal reservations be described when descriptionsuch is required ofnota

of Id. 556.coal." "It would ifthat descriptionthegrants of value it wouldat beseem was

regardless of how title the coal acquired." Id. "Accordingly, [the Supremetoso was

Court] conclude[d] the classificationthat inherent [thesein sections] is unreasonable and

the discrimination resulting therefrom is invidious." "TheId. thereforesections fallmust

unconstitutional, being in violation of the equal protection clauses of Section [21] ofas

the Constitution of North Dakota and Amendment SectionXIV, of Constitutionthe1, of

the United Id.States."

[46] theIn 1974, issuedSupreme Court opinionsseveral that greatly itsimpacted

future application of equal protection under section The first21. of these decisions was

Johnson N.W.2d217Hassett, 771 1974), thewhere(N.D. Supreme Court addressedv.

North Dakota's law""guest which prevented in vehicleriding withoutany person a

giving from forcompensation recovering damages bycaused ordinarythe negligence of

host. Nonpaying could foronly damages bycaused "intoxication,a passengers recover
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willful misconduct, negligence" of the driver, and ifonlyor gross the injury occurred on

public highway. Id. 777.ata

[47] The Supreme Court engaged in lengthy discussion regarding the relationshipa

between the United States Supreme Court and its history:own

Our review of constitutional questions has similarity but is differenttosome

from the review by the United States Supreme Court, particularly itstoas

review of State legislation. And approach through theour toyears
constitutional questions has differed from the approach of that Court.

Since 1937, that Court rarely declaredhas State law unconstitutional on

substantive due-process grounds, although often doing proceduralSO on

due-process grounds.

In that Court has modifiedrecent its post-1937 hands-offmore years,

attitude toward State economic and legislationsocial and has examined such

legislation under the Equal Protection Clause of the Fourteenth

Amendment, rather than under the Due Process Clause. Some

have noticedcommentators remarkable resemblance between the 'olda

substantive due andprocess' the 'new equal protection.'

The Federal examination of State under the 'new equalstatutes protection'
has been levels. theOn leveltwo there beenhas ofon one a group cases

involving 'inherently 'fundamentalsuspect' interest' classifications,or

which 'subjected judicialstrict Thescrutiny.'to classificationsare suspect
include those based 'immutable characteristics determinedupon some

solely by the accident of birth' such national origin,as race, sex, or

illegitimacy, which violate 'the basic of legalthatconcept systemour

burdens should bear relationship individual responsibility.'tosome

othertheAt level, which involves classifications, the Supremenon-suspect
Court has used the 'traditional' equal-protection analysis, under which a

'legislative classification be sustained itunless ismust patently arbitrary
and bears rational relationship legitimate interest.'to governmentalno a

Some suggesting that thecommentators Supreme isCourt usingnow are a

intermediate analysis, 'strict scrutiny' requiring 'closenew test,a a

correspondence between classification andstatutory legislative Suchgoals.'

closely approximates thetest historically byused thistest anda court some

Stateother discussed below.courts,

The State have all, and followedalways,courts not thenot changing
approaches of the highest Court. As pointed byout commentators, even

after the State1937, continued examine legislation the basiscourts ofto on

itwhether complied with substantive due well equalprocess, as as
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protection and other constitutional provisions. Certainly this has donecourt

so.

Throughout the this has regularly consideredcourt constitutionalityyears

of under Sections [22], [12], and [21]statutes of Constitution, quotedour

above. haveWe had hiatus such the Federal had in their journeycourtsno as

from the old due the equal protection. Whatevertoprocess new our

individual preferences might be members of this (and ofcourtas some us

might have preferred degree of judicial abstention), itgreater bea cannot

doubted that the of this challengesexamine based thetocourtpower on

State Constitution decideand them has been regularly invoked andto

regularly exercised, during the period when the Federaleven courts were

doing "
[O]ur constitutional decisions fromnot before 1937 todaytoSO.

indicates ofsteady constitutional adjudication.a course

While of decisions would 'inherentlyunder themustersome our pass

besuspect' criteria. it that of which havestatutesmay some our we

declared unconstitutional might have passed the Federal constitutional

screening. Such results expectedbe under dual constitutionaltoare a

The Federal examine State only ifdetermine theysystem. courts statutes to

comply thewith United States constitutional mandates. examine them;

for that alsoand determine if they comply with Statetopurpose

constitutional mandates. addition,In Federal should, usually do,andcourts

defer State interpretation theirofto courts shouldNoto statutes.as own one

be surprised if the of standards theand other.statute set nota passes one

have, ofWe exercised of constitutional adjudication withcourse, our power

what each ofmembership the deemed appropriate restraint: presumingcourt

that iseach constitutional unless thethere clearis proofstatute to contrary,
doubtsresolving favorin of constitutionality, recognizing that the

Legislature has broad classifications,make declaringand lawstoa power

if thereonlyunconstitutional is for doubtquestion theirtono room any or as

constitutionality.

thisWith background in feelmind, obligated consider thetowe

ofconstitutionality the law, thethat has broughtbeenmatterguest now

before for firstthe andtime, determine whether the containsto statuteus

arbitrary classifications ofviolative Sections [22], [12], of the[21] Northor

Constitution.Dakota Even when beenhas in effect for time,longstatutea a

itsconsiderduty constitutionality, when the beforeto matterour comes us,

and thiscontinues, hasduty been performed facein the of prioreven

holdings of constitutionality.

foregoingFurthermore, the historical show, obligedcomments toas we are

different standards in considering federal andconstitutionality stateuse

constitutionality. (cleaned with omitted).citationsup

Id. 775-77.at



08-2023-CV-02189
Page of27 85

[48] The Supreme Court upheld the law under theguest Fourteenth Amendment of the

United States Constitution, "
believing that the Federal would (andcourts should)

leave the the Statematter to and mightcourts perhaps hold that the compliesstatute with

minimum Federal standards. Id." 780. However, theat Supreme Court found the guest

law violated the North Dakota Constitution "
find[ing] that the classificationstatutory

is unreasonable for of legislation and isany proper basedpurpose justifiablenot upon

distinctions concerning of the law, and that it isany arbitraryproper purpose and over-

inclusive." Id.

[149] Just few weeks after issuing its opinion in Johnson,a the Supreme Court issued

its opinion in In Interest of G. H., 218 N.W.2d 441 (N.D. 1974). G.H. girl bornwas a

"with physical handicaps. Id. 442. "Shesevere at time the Graftonspent Stateatsome

School (for retarded children), but did really belong there,not she thesent toSO was

Crippled Children's School Jamestown, North Dakota,at the of theat request

superintendent of the Grafton State School." Id. "The Crippled Children's School [was]

private, nonsectarian, nonprofit institution." Id.a At the time of the opinion, "G. ha[d]H.

of her 17 of lifespent most there." Id.now years

[9[50] "All untilwell thewent of G. H. moved Minneapolis,parents Minnesota,to in

leaving1969, her the Crippled Children'sat School in Jamestown." Id. After her parents

moved, the Williston School District stopped forpaying G.H.'s tuition while the County

Welfare Board continued for fosterherto Id. disputeApay regarding thecare. arose

responsibility for G.H.'spaying tuition. Id. 443-44. The districtat ordered thecourt

Public Welfare Board and Williams County Welfare Board G.H.'s tuition. Id.to pay at

444. Both entities appealed. Id. 445.at
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[951] The Supreme Court recognized the United States Supreme Court had determined

there right education under the Federalto Constitution.was Id.no (citing San Antonio

Indep. Sch. Dist. Rodriguez, 411 U.S. 1 (1973). However, the Court foundv. the right to

"public school education" existed under the North Dakotaa Constitution Id. 446. Theat

Supreme Court held the failure provide educationalto opportunity for handicapped

children (except those, if there who benefit all from it) iscannot atany are, an

unconstitutional violation of Section of[22] the North Dakota Constitution and

Section [21] of the North Dakota Constitution, which provide that all laws of generala

shall have uniform operationnature and that class of citizens shall be granteda no

privileges immunities which the shall be allgrantedterms citizens."or not toupon same

Id.

[952] The Supreme Court opined "we confident that [the United States Supremeare

Court] would heldhave that H.'sG. terrible handicaps just the of 'immutablesortwere

characteristic determined solely by the accident of birth' which the 'inherently suspect'to

classification bewould applied, and that depriving her of meaningful educationala

opportunity bewould just the of denial of equal protection whichsort has been held

unconstitutional in involving discrimination based illegitimacyand andcases on race

sex." Id. 446-47. (citations omitted). "When North Dakotaat undertakes supplyto an

education all, requireand all attend school,to that rightto be madeto availablemust to

all, including the handicapped, equal Id. 447. "Theterms." plain language ofaton our

constitutional requires thisprovisions conclusion" "[e]ven if itand did the Federalnot,

Constitution would." "[TheId. Supreme Court G.held] that H. entitled[was] equalto an

educational theopportunity under Constitution of North thatDakota, and depriving her
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of that wouldopportunity be unconstitutional denial of equal protection under thean

Federal and ConstitutionsState ofand the Due Process and Privileges and Immunities

Clauses of the DakotaNorth Constitution." Id.

[953] ofIn Interest isG.H. significant because the Supreme Court recognized G. H.'s

"terrible handicaps" the "immutableof characteristic determined bysolely thetypeas

accident of birth" that would intoherplace classification. Id. 447. However,suspect ata

prior making this finding, the Court hadSupreme already determined failingthatto to

provide with public-schoolG.H. education violated Therefore,section 21. when thea

Supreme recognizedCourt the classification, it doingarguably insuspect was so an

apply the Fourteenth andAmendment the DakotaNorth Constitution.attempt to not

lines between[954] The Fourteenthsection 21 furtherand the Amendment blurredwere

Snyder'sin Stores,Drug 219 N.W.2d 1974).(N.D. Snyder's140 Stores,In Drug the

addressedSupreme Court Dakota'sNorth pharmacy beingownership afterlaws reversed

by Unitedthe SupremeStates decidingId. In143-44.Court. these lawsat were

constitutional, Supreme statedCourtthe consider" objectives of [22]the Sectionwe

[21] ofSection theand DakotaNorth Constitution Equaltheand ofClauseProtection the

Fourteenth UnitedAmendment the States Constitution similar. Id.be 146.to to at

have"Notwithstanding in ofthat Johnsonthe N.W.2d217 771Hassett,recentwe case V.

(N.D.1974), recognized Sectionsthat [22] [21]give meaning and of Statetowe may a our

Constitution differentProtectionEqualrelating from which United Statesthat theto

CourtSupreme theofthegive Equal [Clause]Protection AmendmentFourteenthtomay

StatesUnited Constitution,the thisthatconclude compellingin isthereto we case no

do so." Stores, 150.Snyder's Drugto atreason
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[955] fewA later, the Supreme Court dealtyears with the unequal of femaletreatment

prisoners in State rel. Olson Maxwell, 259 N.W.2dex 621 (N.D.v. 1977). theAt time,

North Dakota had facilities hold maleto prisoners within North Dakota while female

inmates facilities insent othertowere Id. 624.states. The Supremeat Court noted

"[c]ourts have employed basically two-tiered determiningintest thea constitutional

validity of particular classifications." Id. 627. "Under theat traditional equal-protection

analysis, classifications sustained if they rationally relatedare conceivable,are to a

legitimate, governmental objective." Id. (citing McGowan Maryland, 366 U.S. 420V.

(1961)). "A stringent standard of review is appliedmore where the classification is termed

"inherently suspect" where the classification impinges fundamentalor rights." Id.on

"Included within the 'inherently suspect' classificationscategory based suchare upon

criteria illegitimacy, and immutable characteristicsas race, sex, determined solely by

accident of birth." Id. "In such judicialstrict scrutiny is called for,cases and

classifications will be held invalid unless it is shown that the statute promotes a

compelling governmental interest and that the distinctions drawn by the law are necessary

further its purpose." Id.to (citing Shapiro Thompson, 394 U.S. 618 (1969)).v.

[956] Citing In Interest of G.H,to the Supreme Court stated "[w]e have recognized the

and usedsuspect it incategory analyzing the North Dakota constitutional provision

equal protection, Section [21]." Id. Theon Supreme Court further stating, "[w]ewent

have also indicated classificationsthat based 'inherently suspect' underon sex are our

State Constitution." Id. Neither entirelystatement accurate.was

[957] First, previously itnoted, unclear in In Interest G.H.ofas whetherwas the

Supreme Court recognizing under thesuspect Northwas Dakota Constitutioncategorya
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the United States Constitution. Second,or the Supreme Court had recognizednot sex-

based classifications inherently under the Northsuspect Dakotaas Constitution. In stating

it had recognized classification, thesuspect Supremesex Courtas a cited its decision in

Tang Ping, 209 N.W.2d 624 (N.D. 1973). Maxwell,V. 259 N.W.2d 627. In Tang, theat

Supreme Court "weexpressed mindful that decision of the Unitedare recent Statesa

Supreme Court has determined that classifications based inherentlyupon suspectsex are

and be subjected strict judicialmust scrutiny."to Tang, 627 (citing Frontieroat v.

Richardson, 411 U.S. (1973)).677 But, the Supreme Court did recognize sex-basednot

classifications inherently Id. 627. theTo itsuspect. "[w]eatas stated needcontrary, not

determine. .whether is criterion in thissuspect since resolve thesex a case, we can

problem presented by using traditional equal protection criterion, namely: ofthata

whether the classification hascreated reasonable rélationship the of thetoany purpose

in question." Id.statute

[9|58] The Supreme Court also cited its decision in Bingert Bingert, 247 N.W.2d 464V.

(N.D. 1976). Maxwell, 259 N.W.2d 627. Like Tang, Bingert didat also thenot support

Supreme Court's hadit recognizedstatement sex-based classifications inherentlyas

In theBingert, Supreme Court upheldsuspect. the constitutionality of North Dakota's

alimony Bingert, 469.statute. itHowever, clarifiedat "[i]n holding, do notSO we mean

indicate that doto recognize the ofnot possibility the existence ofwe 'suspectassex a

classification." Id. (emphasis added).

[9[59] Along with misstating its theprecedent, Supreme Court in Maxwell did findnot

equal protection violation. Instead, the ofmajority justices foundan the transfer femaleof

inmates outside of North Dakota unconstitutional violation of procedural duewas an
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equal protection.not Maxwell,process 259 N.W.2d 629. As onlyat three justices

concurred in the opinion, the underlying declaredstatute not unconstitutional. Id.was

Rather, the majority of the Supreme Court held " under supervisory theour powers,

majority of the has thecourt order compliance withto due-processpower requirements

regardless of the constitutionality unconstitutionality of the andor statute, order."we SO

Id.

[9]60] Even the Supremestranger, Court addressed by the time of Maxwell, thenever

United States Supreme Court longer considered be classification.no to Insuspectsex a

Maxwell the Supreme Court referenced In ofInterest G.H., Tang, and Bingert. These

three well Johnson, all cited the Unitedcases, Statesas Supremetoas Court's plurality

opinion in Frontiero Richardson, 411 U.S. 677 (1973). In Frontiero, four justicesV. of

the United States Supreme Court found be classification.to suspectsex a

[61] However, following Frontiero,two the United States Supremeyears signaled sex

be classification.not Seesuspect Stantonmay Stanton, 421a U.S. 7, 13 (1975) (statingV.

"[w]e find it in this decide whether classificationtounnecessary basedcase isa sexon

inherently suspect."). In 1976 the United States Supreme Court issued its opinion Craig

Boren, 429 U.S. 190 (1976). In Craig, the Supreme CourtV. acknowledged classifications

based gender "subject scrutiny under the Equaltoon Protection Clause."are Id. 197at

(quoting Reed Reed, 404 U.S. 71, 75 (1971)). The Supreme Court heldv. "

classifications by gender importantmust governmental objectives and beserve must

substantially related achievement of those objectives."to Id. Thus, the Supreme Court

ruled sex-based classifications entitled heightened scrutiny but istoare not suspectsex a

classification. Id. 217 (Berger, CJ, dissenting)(statingat "[t]hough today's decision does
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far make gender-based classificationsnot to it'suspect,' makes gendergo SO as a

disfavored classification.").

[9|62] Craig decided prior Maxwell but discussed by the Northto Dakotanotwas was

Supreme Court. Instead, the Supreme Court cited its that basedto own cases were on

Frontiero's outdated plurality opinion. Ultimately, the Supreme failedCourt reach theto

four-justice majority needed declare unconditional and made its decisionto statutea

based procedural due grounds and equal protection.noton process

[9|63] is therefore difficultIt interpret Maxwell Supremethe Court recognizingto as

higher protections for sex-based classifications under section 21 than under the

Fourteenth IfAmendment. that the Supreme intention,Court's it havewould saidwas so.

Instead, Craig all.discussed Maxwell easilyis explained the Supremenot atwas more as

Court recognizing itsthat precedent based plurality opinion that longernot was on a no

reflected the position of Unitedthe SupremeStates Court.

[164] followingtheIn Maxwell, the Supreme citedCourt repeatedly Johnson'stoyears

discussion theof three ofstandards review by Unitedused the SupremeStates Court in

interpreting the Fourteenth Amendment appliedthe standard that all equal protectiontoas

Seeclaims. Benson DakotaN. Workmen's Comp. Bureau, N.W.2d283 96, 99 (N.D.v.

1979); State Knoefler, N.W.2d279 661658, Herman1979);(N.D. 277Magnuson,V. v.

N.W.2d 445, 450-51 1979);(N.D. Arneson Olson, 270 N.W.2d 125, 132-33 (N.D.v.

1978). The of forstandards review evaluating claimsequal protection under section 21

and the Fourteenth becameAmendment the MundSee Rambough, 432 N.W.2dsame. V.

55 (N.D. Nygaard50, 1988); Robinson, 341 N.W.2d 358349, 1983)(stating(N.D.v.
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"[w]e have previously discussed the three standards of review relevant the Federalto

Constitution and State Constitution.").to our

[965] The Supreme Court has summarized this analysis follows:as

We apply strict scrutiny inherently classificationto suspectan or

infringement of fundamental right and strike down the challengeda

classification "unless it isstatutory shown that the statute promotes a

compelling governmental interest and that the distinctions drawn by the law

further its Statepurpose."to rel. Olson Maxwell,are 259necessary ex v.

N.W.2d 621, 627 (N.D.1977). When "important substantive right" isan

involved, apply intermediate standard of review which requires "we an a

'close correspondence between classification and legislativestatutory

goals." Hanson Williams County, N.W.2d389 319, 323, 325V.

(N.D.1986)(quoting Arneson Olson, 270 N.W.2d 125, (N.D.1978)).133V.

When class, fundamental right, importantsuspect substantive right isno or

involved, apply basisrational standard and sustain the legislativewe a

classification unless it is arbitrarypatently and bears rational relationshipno

legitimate governmentalto StateSee Knoefler, 279 N.W.2da purpose. V.

658, 662 (N.D.1979).

Gange Clerk of Burleigh Cnty. Ct.,Dist. 429 N.W.2d (N.D.429, 1988).433 Thus,v.

"[I]egislative classifications subject different ofstandards scrutiny, dependingtoare on

the right infringed theby challenged classification." State Leppert, ND2003 17,15,V.

656 N.W.2d "When718. is challenged equal protection grounds,statute [aa courton

firstmust] locate the appropriate standard of review." Id.

[°66] For the first eighty of statehood, the Supreme appliedCourt "traditional"years a

equal protection challengesanalysis brought under 21.section Johnson,In the Supremeto

Court itsrecognized equal protection analysis had drifted from that of Unitedtheapart

States Supreme Court. The followedthat Johnson reflect intent theby Supremecases an

alignCourt its equal analysis withprotection ofthat the Unitedto States Supreme Court.

See Snyder's Drug Stores, 219 N.W.2dInc., 140, 150 "[n]otwithstanding(stating that we

have in ofthe Johnson Hassett, N.W.2d217 (N.D.1974),recent 771 recognizedcase V.
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that give meaning Sections [22]we and [21]tomay of Statea Constitution relatingour

Equal Protectionto different from that which the United States Supreme Court may

give the Equal Protection [Clause]to of the Fourteenth Amendment the United Statesto

Constitution, conclude that in this there is compellingwe do so.").case tono reason

[967] theIf Supreme Court would have addressed sex-based classifications under

section following21 Maxwell, it would have likely continued look the United Statesto to

Supreme Court's equal protection decisions for guidance. In doing it would haveso,

followed the United States Supreme Court in its progression from labeling sex-based

classifications inherently finding they heightenedtosuspect scrutiny.as warrant The

Court believes the Supreme Court would sex-based classificationstreat under section 21

similar their under theto Fourteenthtreatment Amendment.

[968] Language from the Supreme Court's decision in ofCity Mandan Fern, 501V.

N.W.2d (N.D.739 1993) this conclusion. In Fern, the Supremesupports Court addressed

claim the prosecution had made gender-based challenges violationina of theperemptory

defendant's equal protection rights under Batson Kentucky, 476 U.S. (1986).79 Fern,V.

determining742. In whether gender-basedat challenges violated Batson,preemptory the

Supreme Court stated "[w]e review alleged discrimination under intermediatesex an

ofstandard Id.scrutiny." 744 Craig(citing Boren, 429at U.S. 190, (1976)).197 "UnderV.

that standard, discrimination is unconstitutional if it is substantiallynot related thesex to

achievement of important governmental objectives." Id. This theis used by the Unitedtest

States Court.Supreme See Clarkv. Jeter, 486 U.S. 456, (1988)(stating461 discriminatory

classifications based receive "intermediate lyingscrutiny" between theon sex extremes

of strict scrutiny and basisrational review); United States Virginia, U.S.518 515, 533V.
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(1996)(holding"[t]h State show least thatmust the challengedat classification serves

important governmental objectives and that the discriminatory employedmeans are

substantially related the achievement ofto those objectives."). The Court believes this is

the that should applytest under section if21 the Health Care Law discriminates based

upon sex.

[169] The Plaintiffs the Health Care Law decimates based inargue violation ofon sex

the equal protection of section 21 isandguarantees subject strict scrutiny.to

(R:771:23:71). They the Heath Care Law discriminates based in threeargue sexon ways.

(R:771:23:71-72). First, they it "restrictsassert abilityperson's medicaltoa access care

based their sex." (R:771:23:72). The Plaintiffs the definitionon of "sex" found inargue

N.D.C.C. § 12.136.1-01(3) is "[t]hereandtoo qualities that makenarrow are many up a

person's that of the Hand Care Ban's definitionnot partsex (R:771:24:72). Theyare

physician verifyassert patient satisfiesmust the definitiongovernment'sa of "male"a or

"female" before being prescribed medication. (R:771:24:73).

[170] Second, the Plaintiffs the Health Careassert Law sex-basedcreates a

classification because it relies stereotyping and mandates gender conformity.on sex

(R:771:24:74).
"

They it " mandates gender conformity by forcing smallargue a

minority of adolescents develop secondary characteristicsto that consistentsex are

with their butassigned inconsistent with their identity."at gender (R:771:24:74).sex The

the Health Care forcesLaw adolescentssuggest " conform theto government'sto sex

(R:771:25;74).stereotypes.

[71] Finally, they the Health Care Law discriminates"
against North Dakotasargue

whose identitygender does conform theirnot assigned birth, whichto is inherentlyatsex
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form of discrimination." (R:771:25:75). Theya sex that by discriminating againstargue

transgender the Health Care Law discriminates basedpersons (R:771:26:75).on sex.

[9|72] The Defendants the Court adopt analysis similarto thaturge used by thetoan

United States Supreme Court in Skrmetti, 605 U.S. 145 S.Ct. 1816 (2025).,

(R:775:65:127). Specifically, that the Health Care Law incorporates classifications-two

and medical They "[t]he plain language of theage Health Care Lawuse. doesargue not

prohibit conduct for and itpermit for the other." (R:775:66:129).one sex

[973] The Plaintiffs respond the United States Supreme Court applied that istest nota

used under North Dakota law and "rewrote the Tennessee law issue in orderat to

characterize it sex-based. "
(R:777:23:42).not They criticize Skrmetti "as as an

example federalof inconsistency." (R:777:24:44). They "Skrmetti's reasoning isargue

also unpersuasive because hadit rewrite the in orderto reach its conclusionstatute thatto

it sex-based classification." (R:777:25:45).notwas a

[9]74] isIt the similarities between this andto Skrmetti. "In March 2023,easy see case

Tennessee joined the growing ofnumber States restricting transition fortreatmentssex

minors. " Skrmetti, 145 S. Ct. 1826. Tennessee's law preventedat healthcare providers

from knowingly performing offering perform minor, administerto offeror toon a or or

administer minor, medical procedure ifto fordone the of "enabling minora a purpose a

identify livewith,to identitypurported inconsistent with the minor's sex"as,or a or

"treating purported discomfort distress from discordance between the minor'sor a sex

and asserted identity." Id.; See Tenn. Code 68-33-103.§Ann.

[975] "Three transgender theirminors, and doctor (plaintiffs) broughtparents, a a pre-

enforcement challenge [Tennessee's law]." Id. 1827. "Amongto other things, theat
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plaintiffs asserted that [it] violates the Equal Protection Clause of the Fourteenth

Amendment." Id. "The District Court partially enjoined enforcement of [it's]

prohibitions." Id. "The concluded that the plaintiffscourt lacked standing challengeto

the law's ban transition for minors" but "
likelyon sex succeedsurgery towere on

their equal protection challenge the law's prohibitionsto puberty blockers andon

hormones." Id. "The found that transgender individualscourt constitute quasi-suspecta

class, thethat discriminates the basis of and transgender and that [the law]status,on sex

unlikely survive intermediate scrutiny." Id.towas

[176] "The Sixth Circuit reversed" Id. [T]he Sixth Circuit held that the United

States and plaintiffs unlikely succeed the theirofmeritsto equal protectionwere on

Id.claim." SixthThe Circuit found the law did classify based because regulatednot sexon

forsex-transitioning all minors, regardless of and declined recognize transgendertosex,

individuals Id.class. "Finally, thesuspect concluded that the United States andcourtas a

plaintiffs had failed establish that animus towardto transgender individuals classas a was

the operative force behind [the law]." Id. 1827-28. Sixth"The Circuit held [thethatat

law] subject and survived rational basis review, findingto that Tennessee had offeredwas

'considerable evidence' regarding the risks withassociated bannedthe medical

and the inflaws existingtreatments research." Id. UnitedThe States Supreme Court

certiorarigranted decide whether Tennessee's law violated theto Equal Protection Clause

of the Fourteenth Id.Amendment. 1828.at

[9[77] Analyzing Tennessee's thelaw, Supreme Court noted "[o]n its face, [it]

incorporates classifications." Id. 1829. classifies[it]"First,two basisthe of age."at on

Id. "Healthcare providers administer medicalcertain individualstreatments tomay ages
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18 and older but minors." Id. "Second,not to [it] classifies the basis of medical use."on

Id. "Healthcare providers administer puberty blockers hormonesmay minorstoor treatto

certain conditions but gender dysphoria,tonot treat gender identity disorder, genderor

incongruence." Id.

[9]78] "Neither of the above classifications sex." Id. "Rather,turns [Tennessee's law]on

prohibits healthcare providers from administering puberty blockers and hormones to

forminors certain medical regardless of minor's sex." Id. "Classificationsuses, thata turn

medical subject onlyon rationalage or basisto review."use are Id. (citing Massachusetts

Bd. of Retirement Murgia, 427 U.S. 307, 312-14 (1976); Vaccov. Quill, 521 U.S. 793,v.

799-808 (1997)).

[179] The plaintiffs argued that Tennessee's law facial sex-based classificationscreates

by defining the prohibited medical based the patient's Id.care 1829. Theyaton sex.

suggested it classifies by because its prohibitions referencesex becauseandsex

application of the law Id. Theturns Supreme Court found "[n]eitheron sex. isargument

persuasive." Id.

[180] The Supreme Court clarified "[t]his Court has suggested that referencenever mere

is sufficientto trigger heightenedto scrutiny." Id.sex "We also reject the thatargument

the application of [Tennessee's law] sex." Id.turns 1830. "
[Tennessee'sat law]on

clearly does classify basisthenot of sex." Id. "
[It] doeson mask sex-basednot

classifications" the" law does prohibit conduct foras not that it permits forone sex

the other." Id. 1831. "Under [Tennessee'sat law], minor be administered pubertyno may

blockers hormones genderto dysphoria,treator identitygender disorder, genderor
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incongruence; minors of be administered puberty blockersany sex hormonesmay foror

other Id.purposes."

[181] The Supreme Court rejected the plaintiff's that, "by design,argument

[Tennessee's law] enforces preference that peoplegovernment conforma expectationsto

about their sex." Id. 1832. The Supremeat Court acknowledged "a law that classifies on

the basis of fail heightened scrutiny if the classificationssex may impermissiblerest on

stereotypes." Id. (citing J. E. B. Alabama rel. T. B., 511 U.S. 127, 139, 11 (1994)).v. ex n.

"But where law's classifications neither covertly overtly baseda are contrastnor sex,on

do subject the law heightenednot review unless ittowe motivated by invidiouswas an

discriminatory Id. (citations omitted). The Supreme Court found "purpose.. the

plaintiffs' allegations of stereotyping misplaced." Id. The Supreme Court foundsex are

the plaintiff's failed acknowledge Tennessee'sto legitimate interests of protecting minors

from procedures that them risk. Id.put at

[°82] Finally, the Supreme Court rejected the Tennessee's law "
argument warrants

heightened scrutiny because it discriminates against transgender individuals, who the

plaintiffs constitute quasi-suspect class." Id.assert 1832. The Supremeat Court founda

the law's classifications,two medicaland did classify the basis ofnotage use, on

transgender Id. 1832-33. "[A] Statestatus. doesat trigger heightened constitutionalnot

byscrutiny regulating medical thatprocedure only undergo unless thea one sex can

isregulation for invidious discrimination."pretext Id. "1833.a mere atsex

[Tennessee's law] does exclude individual fromnot medical basistheany treatments on

of transgender but ratherstatus of diagnoses-gender dysphoria,set genderremoves one

identity disorder, and gender incongruence-from the of treatable conditions." Id.range
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[°83] The Supreme Court it hadspecified held that individualstransgendernot are a

quasi-suspect Id.class. 1832. The plaintiffssuspect urged the Supremeat Courtor to

extend its reasoning in Bostock Clayton County, U.S.590 644 (2020) their equaltov.

protection claims. Skrmetti, 145 S. Ct. 1843. In Bostock, the Supreme Court held "at

that fireswhoemployer foremployee being transgender violates Title VII'san an gay or

prohibition discharging individual "because of" their sex." Skrmetti, Ct.145 S.on atan

1843 (citing Bostock, 650-52). The Supreme Court declined the invitation "[w]eat stating

have considered whether Bostock's reasoning beyondreachesnot theyet Title VII

and doneed Id.here." "Forcontext, have already explained,notwe SO reasons we

changing minor's transgender does the application ofalter [Tennessee'sstatus nota sex or

law]." Id.

[9|84] The Supreme determinedCourt lawTennessee's subject rational basistowas a

inquiry. Id. inquiry1835. This "employs relatively relaxed standard reflectingat thea

Court's that drawing ofthe lines that distinctions peculiarlyiscreateawareness a

legislative task and unavoidable Id.one." (quoting ofBd.Massachusetts Retirement,an

U.S.427 "Under314). this standard, Supreme[the Court] upholdwillat statutorya

classification istherelong 'any reasonably conceivable factsof that couldstateso as

provide rational basis for classification."the Id. (quoting FCC Beacha V.

Communications, U.S.508Inc., 313 "plausible(1993)). there"Where307, exist reasons"

for relevantthe Id.action, isinquiry'our end." (quoting Beachgovernment at an

Communications, 313-14).at

[985] The foundSupreme Court lawTennessee's thisclearly" Id.standard."meets

"Tennessee determined that blockersadministering hormonespuberty minor totoor a
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gender dysphoria,treat gender identity disorder, gender incongruence 'can lead theor to

becomingminor irreversibly sterile, having increased risk of disease illness,and or

suffering from adverse and sometimes fatal psychological Id.consequences." (quoting

Tenn. Code Ann. 68-33-101(b)).§ "It further found that it 'likely that all harmfulnotwas

effects associated with these of medical procedurestypes when performed minoron a are

fully known, ofyet these procedures, when performedas minormany for suchon a

experimental in andpurposes, supported by high-quality,natureare not long-term

medical studies.' Id. "Tennessee determined that 'minors lack the maturity fullyto

understand and theappreciate life-altering of such procedures and thatconsequences

individuals have expressed for medical procedures thatmany regret performedwere on

administered forthem suchto when they minors." Id.or 1835-36purposes atwere

(quoting CodeTenn. 68-33-101(h)).§Ann. "At time,the Tennessee noted evidencesame

that discordance between and gender 'can be resolved by less invasive approachessex

that likely result in betterto for the minor." Id.are outcomes (quoting1835 Tenn.at

Code §Ann. 68-33-101(c). "[Tennessee's law's] and diagnosis-based classificationsage-

plainly rationally related findingsthese and the State'sto objectiveare of protecting

minors' health and welfare." Id. (quoting Tenn. Code 68-33-101(a)).Ann. §

[°86] The Supreme Court held " there is rational basis for [the law's]a

classifications. Id. "Tennessee concluded that there is ongoing debate medicalan among

theregarding risks benefitsandexperts associated with administering puberty blockers

hormonesand gender dysphoria,treatto gender identity disorder, and gender

incongruence." Id. "[Tennessee's] ban such responds directlytreatments thattoon

Id.uncertainty." "We afford States 'wide discretion legislation in whereto pass areas
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isthere medical scientificand Id.uncertainty." (quoting Gonzales Carhart, 550 U.S.V.

124, (2007)).163 fact"[T]he linethe might have been differentlydrawn pointsat some

is for legislative, rather judicial,than consideration." Id.matter (quoting Railroada

Retirement Bd. 449 166,Fritz, U.S. (1980)).179V.

[187] Following Skrmetti, Unitedthe States ofCourt for Eighththe CircuitAppeals

addressed Arkansas' ban gender transition procedures inminors Brandt by &toon

(8ththrough Griffin,Brandt 147 F.4th Cir.867 In2025). 2021 the Arkansas legislatureV.

"prohibitedlawsenacted that physicians and other healthcare professionals from

providing 'gender transition procedures individual eighteen ofunder (18)to any years

Id. (citing Code877 20-9-1502(a)).Ark. "[Arkansas'§age." alsolaw] prohibitedAnn.at

physicians and healthcare professionalsother from referring minors healthcareto any

professional for transitiongender (citingprocedures." Id. Ark. Code 20-9-§Ann.

1502(b)). The definition "genderlaw's of transition "medicalprocedures" included

provideservices puberty-blockingthat hormones,drugs, mechanismsothercross-sex or

the development of feminizing masculinizing features in the oppositeto promote or

biological genital non-genital gender reassignment forperformed thesex, or or surgery

of individual withassisting transition." Ark.gender Code 20-9-§Ann.purpose an a

1501(6)(A).

"Four[°88] inminors their healthcareArkansas, and professionals suedtwoparents,

4thfor injunctivedeclaratory and relief." Brandt, F. 877. "They that147 theallegedat

[law] violated Fourteenththe Amendment's ClauseEqual Protection Dueand Process

Clause, well the "TheId.First Amendment." district preliminarygrantedcourtas as a

injunction ofenforcement "On ofagainst the Id.the Eighth[theAct." appeal, panela
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Circuit] affirmed district findingthe likelihood of the thatmerits thecourt, a success on

violatedAct the Equal Protection Id.Clause." "The proceeded trial the merits."tocase on

Id. "After eight-day bench trial, the district concluded that the violated theActcourtan

Equal Protection Clause, the Due Process Clause, and the First Amendment." Id. "The

[district] permanently enjoined the General and theAttorney MedicalState Boardcourt

from Id.enforcing the [law]."

[989] The appealed. plaintiffsThe argued the "classifieslawArkansas basedmatter was

in violation of the Equal Protection Id.Clause." "They argue[d]878. thatatsexon a

minor's determines whether he she medicalcertainreceive Id.treatments."sex or can

They "asserted male hisminor receive masculinizetestosterone toa can appearance,

but female Id. "[They]minor thatreason[ed]cannot." because minor's determinesa sexa

whether he medicalshe receive certain [law]the classifies basedtreatments,or may on

Id.sex."

Eighth[90] The Circuit rejected these "[t]o thestating thearguments contrary, as

explainedSupreme Court similarabout law, [ArkansasTennessee law]the classifiesa

based only medicaland Id. (citingprocedure." Skrmetti, Ct.145 S. 1829).to atageon

"Under [Arkansas likelaw], just Tennessee law, healthcarethe professionals 'may

administer certain medical individuals butolder18 and minors."treatments notto toages

Id. the classifies Id."Thus, basedAct doesage." based"[It] classify sex." Id.noton on

"A879. minor male who receives hisin order masculinizeat testosterone to appearance

differentreceives femaleprocedure than minor who receives gendertestosteronea asa a

transition Id.procedure."
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[191] "Citing Bostock, the [plaintiffs] argue[d] that prohibiting gender transition

procedures inherently discriminates the basis of because the [law] punisheson sex a

minor for seeking acquire characteristicsto 'different from the individual'ssex biological

F.4thBrandt,sex." 147 879-80 (citing Ark. Codeat Ann. § 20-9-1501(6)(A)(ii)). "[They]

reason[ed] that the [Arkansas law] classify basedmust because it would otherwiseon sex

be impossible distinguish whetherto drug for minor permitteda surgeryor a was or

prohibited." Id. 880. The Eighth Circuitat noted that in Skrmetti the United States

Supreme Court "declined decide 'whether Bostock'sto reasoning reaches beyond the

Title F.4thVII context." Brandt, 147 880. "Like the Tennesseeat law, [Arkansas' law]

prohibits providing medical for certaintreatment and these prohibitions applypurposes,

if switches the of hypotheticaleven minor."one Id. "Thus,sex the doesActa not

discriminate the basis of Id.sex." "This needon decide whethercourt Bostock'snot

reasoning applies in Equal Protection Clause because applying Bostock's reasoningcases

does change thenot of this case."outcome

[92] The plaintiffs further argued Arkansas' law reinforces "fixed notions" about

"roles and abilities" tied individual's "[They]to conclude[d] that [it]an thus compelssex.

individual conformity generalizationsto about sex." Id. Pointing Skrmetti, Eighththeto

Circuit recognized that law that classifies the basis of faila heightenedon sex may

ifscrutiny the classifications impermissiblerest stereotypes" but "whereon law'sa

classifications neither covertly basedovertlyare do subject thenor lawnoton sex we

heightened reviewto unless it motivated by invidious discriminatorywas purpose."an

Id. (quoting Skrmetti, 145 Ct.S.to "A1832). aboutat potentially irreversibleconcern
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formedical procedures child formis of stereotyping." Id. (quoting1831 L.W.not ata a

(6thWilliamsrel. Skrmetti, F.4th 460,83 485 Cir. 2023)).ex V.

[93] The Eighth Circuit determined that the Arkansas law classified based andageon

medical procedure and therefore be evaluated under rational basis Id.review.towas

forreviewed"Laws basisrational receive 'wide latitude.' Id. 882 (quoting Skrmetti,ata

145 Ct.S. The1828). Eighth Circuit looked the district findings.court's Id. 883.at to at

district"The foundhere that there risks fromminors the prohibited gendercourt towere

Id.transition procedures." "The found that risks for usingminorscourt cross-sex

includehormones changes in thickness,cholesterol blood blood (increasingand clots

infertility."stroke Id.risk), "Theand found infertilityofthat risk fromthe usingcourt

ishormones regardless'the of which theyforcondition beingthe used andnot same are

theywhether birth-assignedused birth-assigned females."males Id. "Theto treatare or

expressly found: 'There individuals gender-affirmingundergowhocourt someare

medical who later that forand, it becausetreatment treatmentregrettocome some, was

they identify birth-assignedwith their (sometimes referredto tocame sex as

detransitioning)." Id. "[T]he district acknowledgedalso that studiescourt many

underlying forassociations' guidelinesthe forprocedurestransitiongender minors are

of scientific Id.highestthe quality." "The district also theacknowledgednot court

ofpolicies and the UnitedFinland,Sweden, Kingdom, regulating gendertoaccess

fortransition procedures minors." CircuitThe held "theId. Eighth facts foundundisputed

districtby demonstratethe 'reasonablyisthat there factsconceivable of thatcourt statea

could basis forrationalprovide Id.classification'the thein (quotingAct." Skrmetti, ata

1835).
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[94] The United States ofCourt forAppeals Circuitthe Tenth reached similar

conclusions addressingin Oklahoma's ban gender transition procedure minorsfor inon

(10thby throughPoe & Poe Drummond, F.4th149 Cir.1107 "On2025). May 1, 2023,v.

Oklahoma enacted which613,SB prohibits healthcare fromproviders "provid[ing]

gender transition procedures" under eighteen Id.old." (citing1119to atanyone years

Okla. tit. 63,Stat. 2607.1(B)).§ The Oklahoma law defined "gender transitions

"medicalprocedures" surgical services forperformed ofthe attempting toas or purpose

affirm minor'sthe hisperception of biologicalher ifgender that isperceptionor sex,or

inconsistent with biological includingthe minor's "puberty-blockingsex" drugs, cross-

hormones, drugsother delay normal puberty theto to promotesex or suppress or or

feminizingofdevelopment masculinizing features consistent with the oppositeor

biological (citingsex." Okla. 2607.1(A)(2)(a)(1-2)).Id. 63,tit.Stat. §

plaintiffsThe[95] includingchallenged lawOklahoma's several groundson

Equalviolatedit Clausethe FourteenthProtection of the Id.Amendment. Afterarguments

summarizing Circuit stated "[I]ikeSkrmetti, the [law],Tenth Oklahoma'sTennessee's

applicability[law's] factors: Poe,and medicalthe F.4thuse." 149turns twosameon age

subject [Oklahoma'sdoes trigger heightened"Age1121-22. law]scrutinynotat SO we

Id.review."basisrational 1122 omitted).(internal citationsatto a

foundCircuit discriminateslawOklahomaTenth basisThe the[96] ofthealso"
on

medical use." Id. 1123. administerprocedure provider these"[W]hetherat mayor a

both classificationstreated."condition Id.procedures basedbe However,theturns toon

medicalthat basisclassifications only rationaland subjectturn to aareage onon use

Id.review.
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[97] The Tenth Circuit recognized "[t]he have 'astates and legitimate intereststrong

in the welfare of its citizens, whose immaturity, inexperience,young and lack of judgment

sometimes impair their ability exercise their rightsmay to wisely." Id. (quoting Hodgson

Minnesota, 497 U.S. 417, 444 (1990)). The Tenth CircuitV. found "[i]n this continuing

and evolving of medicine, Oklahoma has legitimate interestarea in the health anda

welfare of its children and using determine the accessibilityto of gender transitionage

procedures rationally relates that legitimate interest." Id.to (citing Kimel Fla. Bd. ofv.

Regents, 528 U.S. 62, 88 (2000)). The district found "that there iscourt inno consensus

the medical field about the of the risk benefitsextent of the Treatment Protocolsor to

address minor's gender dysphoria." Id. "Thus, lightin ofa the ongoing debates among

medical professionals, Oklahoma's decision [its law]to rationallyenact relates itsto

about the safety efficacyand of treatingconcerns gender dysphoria with these gender

transitioning procedures." Id. (citing Skrmetti, 145 S. Ct. 1835). "So althoughat

[Oklahoma's law] discriminates based and medical it does doon age notpurpose or use,

unconstitutionally."so

[98] Finally, the Tenth Circuit addressed the plaintiff's argument" that Oklahoma

adopted the law discriminatepurposefullypretext to againstas transgender Id.persons."

"[W]here1125. law's classificationsat neither covertly overtly baseda are nor sexon

do subject the law heightenednot review unlesstowe it motivated by invidiouswas an

discriminatory purpose." Id. (quoting Skrmetti, 145 S.to Ct. 1832). "at

[C]ontemporary from few legislatorsstatements do persuade of discriminatorynota us

intent." Id. "What motivates legislator make aboutspeechto isone statutea nota

necessarily what motivates of others it." Id. (citationsto omitted).enact The Tenthscores
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Circuit found "[p]laintiffsthe failed that the legislature [theenacted law]to forprove

invidious discriminatory Id. "Inpurpose." 1126. [Oklahoma's law]at does notsum,

violate the Equal Protection Clause of the Fourteenth Amendment because it

discriminates based and medical satisfiesand rational basis review." Id.ageon purpose

[199] Skrmetti, Brandt, and bindingPoe this Court. Those reviewednotare on cases

laws dealing with medicalthe of minors withstate gender dysphoria under thetreatment

Fourteenth Amendment. Here, Plaintiffsthe limitedhave their equal protection claim to

I,Article, Section of the21 North Dakota Constitution. (R:273:31:138-41). However, the

persuasive. The addressing similar laws against thatcourts statecases are argumentswere

identicalnearly the being here.madeto argumentsare

To[100] determine whether North Dakota's Health Care involvesLaw sex-baseda

classification, of lawthe the be examined. The operative of Healthsection thetext must

isCare N.D.C.C.Law 12.1-36.1-02 which§ states:

Perception of sex--Prohibitedminor's practices--Penaltya

Except provided1. 12.1-36.1-03,sectionunder if minor's ofperceptionas a

inconsistentthe isminor's with the minor's health providersex sex, a care

in followingof the forpractices the ofnotmay engage any purpose

affirmingchanging the perception ofminor's the minor'sor sex:

Perform castration, hysterectomy, oophorectomy,vasectomy,c.

metoidioplasty, orchiectomy, phalloplasty,penectomy, or

vaginoplasty;
d. Perform mastectomy;a

Prescribe, administer,dispense, supplyotherwise thatdrug hase. anyor

ofthe thealigning minor's with the minor's perceptionpurpose sex

of the minor's thewhen is withperception inconsistent thesex

including:minor's sex,

(1) Puberty-blocking medication normal puberty;to stop

(2) Supraphysiologic ofdoses females;testosterone to or

Supraphysiologic(3) ofdoses males;toestrogen or

f. Remove otherwise healthy nondiseased body tissue,partany or or

for circumcision.maleexcept a

health2. provider who violates:A willfullycare

Subdivision of section isd ofb, classguilty1 B felony.g. ora, a
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h. Subdivision of subsection is guilty of class1 misdemeanor.AC a

[1|101] itsBy expressed the Health Care Law applies theonly medicalterms, to treatment

of minors definedwho individuals theunder of eighteen. N.D.C.C. § 12.1-are as age

36.1-01(2). The medical of adults is restricted. HealthThe LawCaretreatment not

inherently discriminates based The DakotaNorth Supreme Court hasage.upon never

recognized that classificationsage-based subject heightened underscrutiny sectiontoare

21. lawsMany oftheprohibit minors whenconduct that conduct is forallowedsame

generallyadults. Minors alcohol, products,tobaccocannot cannot notconsume use may

abilitytheirinand restricted N.D. Const. II,See § 1; §N.D.C.C.vote, to art.are marry.

5-01-08, 12.1-31-03,§N.D.C.C. § is classification.N.D.C.C. 14-03-02. Age not suspecta

is "immutable itIt characteristic' ofchanges progressionthewith natural time.not an as

[1|102] Health discriminatesalsoThe Care Law medicalbased Forpurpose.upon

blockingcould receiveexample, minor puberty medications conditions suchto treata as

precocious aligningpuberty, for ofbut "the withminor's minor'sthe thenot purpose sex

of likewiseperception couldthe minor's receive" minorA testosteronesex. or

long behindthe thealign withismedicationthe minor'sestrogen not toso sexpurpose

Theof Healththe minor's limits medicalminor's thereforeCaretheperception Lawsex.

based of thatthe of thebased thetreatment, nottreatment uponupon purpose personsex

ofallIt minorsapplies Thethe Northregardlessseeking Dakotatreatment. to sex.

has lawsheightenedCourt thatscrutinyequal classifygivenSupreme protection tonever

like lawsmedicalbased oftheThus, Tennessee, Oklahoma,Arkansas, andpurpose.on

HealthNorth Dakota's discriminates basedLawCare medicaland andupon age purpose

ofbasisis reviewstandardsubject rational under section 21.to a



08-2023-CV-02189 Page of51 85

[1|03] The Plaintiffs Healththe Care Law's definition of "sex" is andargue too narrow

"[t]here qualities that make person's thatare of themany Healthcarepartnotup a sex are

Ban's definition. (R:771:24:72). The Health Care Law defines "sex" "theas

biological of being female male, basedstate the individual's nonambiguousor on sex

chromosomes, endogenous hormone profiles birth." N.D.C.C.organs, 12.1-36.1-§ator

01(3). The Plaintiffs contend transgender people existedand in North Dakotanotare new

prior statehood. (R:278:1:1). Nevertheless, theyto discussedeven considerednotwere or

the North Dakota Constitutional Convention.at trial,At the Plaintiffs called Dr. Jesse

Bayker who works assistant teaching professor thein Department of Historyas an at

Rutgers University. (R:765:8:7-20). According Bayker,Dr. the only discussion ofto

gender during the North Dakota Constitutional Convention related whetherto women

should have the right (R:765:46:3-5). BaykerDr. describedto discussionvote. the as

"very, brief" and it decided "women should ifthatandnot votevery was towomen were

someday that, that should be question forvote the generation decide usingnext toa

referendum."statewide (R:765:46:6-11). BaykerDr. further testified that by 1800 "two-a

model" had developed that thinkingthe modern binaryof theset andsex systemup sex

it would have theofbeen public information when the North Dakota Constitutionpart

drafted. (R:765:60:18-25, R:765:61:5)was

[104] The Plaintiffs have cited North Dakota Supreme Court decisionsnot thatto any

addressedhave definitiondifferent of "sex." No North Dakota addressedstatutesa

transgender individuals prior 2023. See N.D.C.C. 12-44.1-09.1,§ N.D.C.C. 12-46-to §

N.D.C.C.26, § 12-47-40, N.D.C.C. $ N.D.C.C.15.1-06-21, § 15-10-68. The Plaintiffs

failedhave establish that the definition of "sex" found in the Healthto Care isLaw
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inconsistent with the understood meaning of the the time theterm Northat Dakota

Constitution adopted. The Court finds thewas the Health Careargument Law is entitled

heightened scrutinyto under section 21 because it defines "sex" narrowlytoo beto

unpersuasive.

[105] The Plaintiffs the Health Careassert Law sex-based classificationcreates a

because it " relies stereotyping and mandates genderon sex conformity "

(R:771:24:74). They it " mandates gender conformityargue by forcing smalla

minority of adolescents develop secondaryto characteristics that consistentsex are

with their assigned but inconsistent with theiratsex identity."gender (R:771:24:74). The

the Health Care Lawsuggest forces adolescents " conform theto government'sto sex

"
(R:771:25;74).stereotypes

[1|106] In of their position,support the Plaintiffs cite City of Mandanto Fern, 501V.

N.W.2d 739 (N.D. 1993) and Rustad Rustad, 2014 ND 148, 849 N.W.2d 607.V. As

previously addressed, Fern dealt gender-based challengespreemptory jury into a a

criminal trial. The Supreme foundCourt "that expressions of intention excludetoan

basisthe of membership stereotypicalon assumptionsgroup about membersor ofon

certain will constitute neutralnot explanation" ingroups Batson challenge.a toresponse a

Fern, 749.at

[107] In Rustad, 2014 ND 148 the Supreme Court reviewed district court's award ofa

primary residential responsibility. In its application of bestthe interest factors, districtthe

commented that factorcourt favored the mother she would be in betterone positionas a

"explain female's needs"to daughter. Id. Tto 12. The Supremea Court foundat thisa

finding troubling noting the should subscribecourt sex-basednot rules basedto on
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Id. However, the Supremestereotypes. Court determined the district findingcourt's was

based solely child'sthe gender andnot bysupported the evidence. Id.on was

[108] Neither Fern Rustad addressed gender conformity in regardsstereotypesor toor

the constitutionality of Nevertheless, addressed bystatute. Unitedthe States Supremea as

Court in Skrmetti, " law that classifies basisthe of fail heightened scrutinya on sex may

if the classifications impermissible Skrmetti,stereotypes." 145 S. Ct.rest 1832on at

(citing J. E. B. Alabama rel. T. B., U.S.511 127, (1994)).139, 11 "But whereexv. n. a

law's classifications neither covertly basedovertly [it is subject tonotare nor sex,on

heightened review] itunless bymotivated invidious discriminatory "
was an purpose.

Id. (citations omitted).

[109] already addressed, the HealthcareAs doesLaw covertly overtly classifynot or

based However, in Skrmetti,unlike Plaintiffsthe here the Health LawCaresex.on argue

by"motivated invidious discrimination against individuals."transgenderwas

(R:771:30:83). They by lawmakers provide evidencecontemporary statementsargue

"that basedbanthe animus rather genuinethan for the well-being ofwas on a concern

transgender inadolescents Dakota."North (R:771:42:109). They point to comments

bymade legislators minorsthat compared with dysphoriagender children believewhoto

they "cats, dogs, whopirates, be disabled really bad." (R:577:1;want toare or person,a

R:578:33; R:579:9; R:581:7; R:771:43:112).

The North[110] Dakota Supreme hasCourt "[r]andomstated by legislativestatements

committee members, while ifpossibly useful they consistent with the statutoryare

language and other legislative history, of little value in fixing legislative intent." Littleare

497Tracy, N.W.2d 705700, the"Generally,1993).(N.D. is thelaw what Legislaturev.
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iswhat unsaid." Id. Other have similarly foundnot that the ofcourtssays, comments

individual legislators be considered intentthe the entire legislature. Seecannot Texasto

Health Presbyterian ofHosp. Denton D.A., 569 S.W.3d 136-37126, (Tex.V.

2018)(stating "
explaining individual legislator's intent reliablystatements cannotan

describe the legislature's intent."); Eagleman of RapidDiocese City, N.W.2d862 839,v.

845 2015)(stating(S.D. " ofthe motivation few berepresentatives attributedcannota

the whole.");Legislature Gillihan Gump, P.3d92 514, (Idaho 2004)(stating518to as a V.

" the accepted jurisdictionsinrule is beliefs legislatorofthethat domost notone

establish legislature intendedthat the something than its declaration.");other express

Carpenter,State N.W.2d (Wis.105,541 1995)(noting112, "[i]n judgingnll theV.

constitutionality of of fewthethat constitute thecannotstatute, statementswea assume a

of legislature.").themotivation "entire by Circuit inthestated TenthAs Poe,

legislatorsfrom few ofdo discriminatorypersuadestatementscontemporary nota us

F.4thintent. 149 "What legislatormotivates1125. speech aboutmakeat to statuteone a a

is necessarily ofwhat motivates Id.others (citations omitted).it."not to enactscores

Therefore, referenced bythe insufficientPlaintiffsthe show thestatements toare

forHealthLegislature the Care invidiousLawpassed discriminatory purpose.an

[111] Plaintiffs'theFurther, record.ignores voluminousthe legislativeargument

Multiple hearings(R:576-81). held fromreceivedand testimony manywere was

individuals. There significant debate ofmembers andthe House Senateamongstwas

of billH.B. itlanguage the1254 the movedandregarding thechanged throughas

Plaintiffslegislative inflammatoryThe thehave cited madeto statementsmostprocess.

of the legislators,legislators. ofby withoutsmall Healththese theEven votesgroupa



08-2023-CV-02189 Page of55 85

Care Law would have still overwhelmingly passed. The legislative record does not

theand Plaintiffs have established,support, that the Legislaturenot passed the Health

Care forLaw invidious discriminatoryan purpose.

[1]112] The Plaintiffs that transgender should be treatedstatusargue suspectas a

classification under Section 21. (R:771:26:76). The North Dakota Supreme Court has

held being istransgender classification that triggers heightenednever scrutiny. Noa

North Dakota addressed transgender individualsstatutes prior 2023. N.D.C.C.See §to

12-44.1-09.1, N.D.C.C. 12-46-26,§ N.D.C.C. § 12-47-40, N.D.C.C. 15.1-06-21,§

N.D.C.C. 15-10-68.§

[1]113] Prior Skrmetti, the law [wa]snationally flux,in conflictingto with rulings on

transgender constitutional rights." Vasquez ofDep'tIowa Hum. Servs., 990 N.W.2dV.

661, 668 (Iowa 2023). No Federal Courts have found transgender qualifypersons as a

receivingclass scrutiny.strict N.H.suspect Anoka-Hennepin Sch. Dist. No. 11, 950V.

N.W.2d 553, (Minn.570 Ct. 2020). "SomeApp. applied intermediate scrutinycourts

for rightstransgender claims." Vasquez, 669. "Some applied rational basisat courts

Id.review." "Other questioned whether transgendercourts satisfy traditionalpersons

for quasi-suspect classtests heightenedtriggeringstatus Thisscrutiny." Id. disparityas a

in largely caused lack ofby fromoutcomes precedent the United States Supremewas a

Court. See Ray McCloud, Supp.F.507 3d 925, 936 (S.D. Ohio 2020)(observing"[t]herev.

is binding fromprecedent Unitedthe States Supreme Court whetherregardingno

transgender people quasi-suspect class.").are a

[9|14] In Skrmetti, the United States Supreme clarifiedCourt hadit held thatnot

individualstransgender quasi-suspect class decliningandsuspect dotoare a or was so.
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Skrmetti, Ct.S.145 State Knoefler,1832. In N.W.2d279 658 (N.D. 1979), the Northat V.

Dakota Supreme Court "[f]romstated itresearch, neitherthat Unitedtheour appears

States Supreme Court, Federal definedState has what constitutescourtnor any or an

inherently Id.classification." 661. "Under these circumstances dosuspect at notwe

believe it formulate definition."appropriate Id. followingThe intonecessary or a year,

Carpenter,State N.W.2d 106,301 109 the1980)(N.D. Supreme Court reiterated "[t]heV.

United States formulatedSupreme hasCourt for determiningclear whethernot testa a

classification is classification [h]owever, the cited factorshasCourt whichsuspecta

include immutable highly visibleand characteristics, disadvantage,historical relativeand

oflack political representation determiningrelevant in which classificationsas are

Id. ofsuspect." (citing109 BoardMassachusetts 427Murgia,Retirement U.S. 307at V.

(1976)).

of[9|15] ofIn the H.,G.In 218 441 NorthN.W.2dInterest the Dakota Supremecase

"child'sfoundCourt terrible handicaps just 'immutablethe ofsorta were

characteristic solelydetermined ofby birth'the whichaccident 'inherentlythe suspect'to

classification applied.would Id. key findingbe 446. thisThe G.H.'sthattoat was

handicaps "immutable." is ifSomething "immutable" it is "not ofcapablewere or

susceptible change." Merriam-Webster.com Dictionary, Merriam-Webster,to

https://www.merriam-webster.com/dictionary/immutable.

diagnosis of is[1]16] dysphoriagenderA medicaltheprerequisite receivingtoa

interventions banned Healththe Law.by Care PsychiatricThe American Association's

Diagnostic Statistical Manual Mentalofand FifthDisorders, Edition DSM-5-TR,or

intothatrecognizes and/ordysphoria desist.remissiongender (R:590:14).gomay
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[9|117] During his testimony, Dr. Danial Sturgill, licensed psychologist practicing ata

Sanford Health, testified there is of knowing for ifcertain transgenderno way a

adolescent will desist persist in their gender identity later life.in (R:766:162:5-16). Dr.or

Sturgill testified "a small ofamount" individuals who the criteria for gendervery meet

dysphoria during childhood will identify with their birth life.later in (R:766:167:7-sex

10). During his testimony, Plaintiff, Dr. Casas, also acknowledged childrensome

diagnosed with dysphoriagender identify with their biological later life.inmay sex

(R:767:173:11-16).

[118] Defense witness, Dr. Stephen Levine, Clinical ofProfessor Psychiatry Caseata

Western Reserve University School Medicine,of "testified [t]he majority ofvast

children leftwho alone who identified,cross-gender who intervened in byare notare are

changing their gender presentation, the majority of kidsthose desist their own."vast on

(R:771:27:18-22). article byAn co-authored Dr. Levine in Journalthe of Sex Marital&

Therapy argued ofreview fromdata eleven research studies "[a]mongsuggesteda

children meeting the diagnostic forcriteria 'Gender Identity Disorder' in DSM-IV

(currently 'Gender Dysphoria' in DSM-5), 67% longer gender-dysphoricwere no as

adults (R:678:6).

It is[119] clear isthere significant disagreement theabout ofprevalence desistance in

individuals with dysphoriagender theand that desistance.for Nevertheless, it isreasons

condition that into remission desist. Gender dysphoria is thereforea gomay notor an

immutable characteristic like isIt subject change, and therefore, the ofto not typerace.

immutable characteristic that would result in individualstransgender being considered a

classification.suspect
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[120] Further, while small minority, transgender individualsa
politicallynotare

powerless. The legislative inrecord this reflects therematter testimony fromwas many

individuals who opposed the Health Care Law. Laws that impact transgender individuals

have been significantly litigated in throughout thecourts with rulingscountry, insome

favor of transgender rights. leastAt fourteen have passedstates laws specifically

protecting the medical oftreatment transgender individuals. See L. W. by & through

Williams (6thSkrmetti, 83 F.4th 460, 487 Cir. 2023). "v. [T]ransgender individuals do

'a position ofnot political powerlessness'occupy that requires "extraordinary protection

from the majoritarian political process." Gore Lee, 107 F.4th 548, 559 (6thV.

Cir.2024)(quoting San Antonio Indep. Sch. Dist. Rodriguez, 411 U.S. 1, 28 (1973)).v.

The Court finds that transgender isstatus classification justifyingnot heightenedsuspecta

scrutiny under the North Dakota Constitution.

[1] In the Court finds North Dakota's Healthsummary, Care Law discriminates based

and medical It does discriminateupon age basednot The Plaintiffspurpose. haveon sex.

established that the Healthnot Care Law passed by the North Dakota Legislature forwas

invidious discriminatory Finally,an transgender ispurpose. status not suspecta

classification justifying heightened scrutiny under the North Dakota Constitution. The

Court finds the Plaintiffs' claim the Health Care Law violates the equal protection

of Article I, Sectionguarantees of21, the North Dakota Constitution is subject to a

rational basis standard of review.

[122] Under the rational basis standard of review, law will be upheld unless thea

classification is patently arbitrary and bears rational relationship legitimatetono a

governmental Gange, 429 N.W.2d 433 (citations omitted).atpurpose. "This has beentest
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described relatively relaxed reflectingstandard the Court's that theas a awareness

drawing of lines that distinctions is peculiarly legislative task and unavoidablecreate a an

one." Ferguson ofCity 2016 NDFargo, 194, 886N.W.2d 557 (internal10, quotationsV.

omitted). "For of rational basis review, equal protection does demand thatnotpurposes a

legislature decisionmakergoverning actually articulate thetimeator any purpose or

rationale classification;supporting its however, there be identifiable thatmust an purpose

conceivably reasonably have ofbeen that the decisionmaker."governmentmay or

Hamich, Through Clayburgh,Inc. State By 1& ND N.W.2d32,1997 110, 564 640.v.

if"Thus, reviewing theof justifying choiceconceive bymade thecourta can reasona

legislature decisionmaker of legitimate end,in service the doesgovernment statuteor a

violate equalthe protection Id. (citing Productsclause." Co., Spaeth,Inc.Best 461not v.

(N.D.1990)).N.W.2d 91, 97

[123] the BenjaminHarrythe 1970s, InternationalIn DysphoriaGender Association

formed healthby professionals study "transsexualism."condition knownthentowas a as

(R:770:5:8-13). organizationIn 2007, the itschanged Worldthe Professionaltoname

Organization for Transsexual Health "WPATH." "Transsexualism" later becameor

"genderknown identity thendisorder" "gender indysphoria" relievetoattemptas an

(R:770:17:8-25).stigma.

[124] for childrenServices and began in inmid-1970s inthepeople Canada andyoung

Thein focusthe Netherlands.1987 servicesof(R:594:67). main early therapeuticwas on

with children and smallwithwork families, withonly persistingportion gendera

for hormonereferredbeing fromincongruence 16.around (R:594:67).treatment age

fromStudies that period withpresentingofsuggested childrenminority pre-pubertala
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gender incongruence would intopersist ifadulthood, and gender dysphoria continued or

intensified after puberty, likelyit the would have transgendertowas young person go on a

identity into adulthood. (R:594:67).

[9|125] The approach withchanged the "theof Dutch Protocol."treatmentto emergence

(R:594:68). In 1998, single describedstudy female-to-male transition wherea case a

blockerspuberty started (R:594:68).13. The forrationale the approachatwere age was

fortimebuy thinksubjectthe and improve the abilitylonger-term theto to to aspass

preferred gender. (R:594:68). The furtherDutch Protocol elaborated in articlestwowas

inpublished (R:594:68).and2006 2011. the article, patientsIn 2006 being54 were

treated, inand 2011the article, haddiscussed receivedpatients70 who earlywere

blockers. included,with (R:594:68). thepuberty patientsbe had beTotreatment to a

ofminimum be psychiatricand psychologically withstable12 comorbidseriousage no

(R:594:68).disorders.

reported[126] pubertyIt suppression,that during bodythere change inwas was no

dysmorphia, decreased,but behavioral generalemotionaland problems functioningand

improved. (R:594:68). all 59-73%,betweenpossiblyHowever, participants, didnot not

aftercomplete difficultquestionnaires it fromdrawmaking conclusions thetreatment, to

Further,(R:594:68).results. psychiatristtheirbyall regularlypatients were seen or

whilst difficultpuberty blockers,psychologist it ofmaking the theto sourceassesson

improvements.reported (R:594:68).

clinic in[1|127] In established Boston, modeled2007, Massachusetts, the Dutchwasa on

prescribed blockerswhich from puberty.puberty PracticeProtocol, early (R:594:70). in
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the United States began diverge from theto models of in Canada theand Netherlands,care

following gender affirmative model. (R:594:70).a care

[1|28] In the United Kingdom, puberty blockers trialed starting in 2011 underwere a

research protocol. (R:594:70). Between 2011 and 2014, 44 patients aged 12-15 were

recruited. (R:594:70). In the Dutchcontrast to the United Kingdom's preliminarygroup,

findings did demonstrate improvementnot in psychological well-being inand, some

showed worsening internalizing problems.cases, (R:594:70). subsequentA reanalysis of

the data found 37-70% experienced reliable change in distress timepoints,no 15-across

34% deteriorated, and only 9-29% reliably improved. (R:594:70).

[9|129] In 2017, the Endocrine Society issued its Gender Dysphoria/Gender

Incongruence Guideline Resources. (R:593). The Endocrine Society Guidelines

recommend adolescents who the criteria for diagnosis ofmeet gender dysphoria,a meet

the requirements for treatment, and should initiallyrequest treatment, undergo pubertal

suppression. (R:593). The Endocrine Society Guidelines further that hormonesuggest

therapy be provided patients whoto the (R:593:5).request treatment. However, the

Endocrine Society Guidelines acknowledge " there minimal published studies ofare

gender-affirming hormone before 13.5treatments 14 (R:593:5).years."toage

[1]30] In 2022, WPATH issued its Standards of Care for the Health of Transgender and

Gender Diverse People, Version 8 "SOC 8." (R:591). Initially, SOC contained8or
age

recommendations for However, "Correction"treatment. published shortlya was

thereafter, removing all suggestions. (R:677). hasIt been argued thatage WPATH

removed these recommendations based politicalage (R:768:114:14-24). Socon pressure.

8 indicates the appropriate for transgender includesyouth the of pubertycare use
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suppression affirmingand gender hormones. (R:591:6). theFrom Plaintiffstheoutset,

have asserted healthcare providers in North followDakota Endocrinethe Society

Guidelines (R:2:8-9:29-32).and Soc 8. three healthcareThe fromproviders North Dakota

who testified behalf of Plaintiffsthe theystated apply Endocrinethe Societyon

Guidelines (R:766:130:3-6;and Soc 8. R:767:35:60:12-14, 16-17; R:767:137:7-10).

Plaintiffs[131] The have consistently argued that providing blockingpuberty

medications and ishormones safesupported the effective foronly andcross-sex as way

dysphoria bytreating gender the Medical Association,American American ofAcademy

Pediatrics, the theEndocrine Society, PsychologicalAmerican Association, and other

leading medical organizations. (R:2:3:7; R:771:3:11; R:771:21:67). CuriaeAmiciAn

filedBrief by of medicalnumber health ofand mental organizations in thesupportwas a

Plaintiffs. (R:128). PlaintiffsThe thiscite bolster their there isto tosupport argument no

disputelegitimate ofmembers the medical and health communitymental aboutamongst

the ofappropriateness gendertreating blockingdysphoria with pubertyin minors

medications and hormones.cross-sex

will however, ofthatThe positions[9]32] the theseCourt justassociations that-note, are

ofthe associations.these bepositions healthcareMany professionals membersnotmay

of membersthese ofalland these uniformassociations, associations sharenot may a

alldissimilar. theofLawyers membersopinion. AmericanlawyersNot Barnotare are

Association. Not of themembersall American withAssociationBar theagreemay

takeit issue.positions particularnotmay may aonor

evidence istheFurther, establishes legitimate[133] there debate regardingongoinga

Law.effectiveness ofthe Careprohibitedandsafety ThereHealthpractices thethe by are
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acknowledged health risks when prescribing puberty-blocking medications and cross sex

hormones minors. The ofto puberty blocking medications impactuse bone densitycan

and intracranial (R:764:115:1-25).cause Prescribingpressure. estrogen testosteroneor

have impacts. (R:764:128:7-8).permanentcan The Endocrine Society Guidelines

acknowledge the effects of hormone partially irreversible.treatmentsex (R:593:5).are

Estrogen blood clots. (R:764:123:12-15;can R:767:147:6-13).cause Testosterone can

increase blood and the risk of heart disease. (R:767:125:1-3).pressure Perhaps most

significant the risks these medications might have fertility.are (R:767:140:22-25).on

[||134] trial,At the defense called Dr. Paul Hruz, associate professor of pediatricsan at

Washington University. (R:768:4:5-10). Dr. Hruz testified it is the prescribenot tosame

biologicalestrogen males biologicalto and females, and conversely, it is thenot tosame

prescribe biologicaltestosterone femalesto and biological males. (R:768:18:20-25;

R:768:19:1-12). He testified istestosterone prescribed femalenot in situationto a any

other forthan gender dysphoria. (R:768:20:8-12). Similarly, is prescribedestrogen not to

males outside of gender dysphoria, other than extremely condition thatan mostrare

practitioners will (R:768:21:23-25; R:768:22:1-6).never Dr. Hruzsee. opined "[t]he

of immature gonad discordantexposure to steroid hormonesan issex expectedsex to

have significant likelyand effects fertilitya very permanent and in theon respectsmany

likelihood is high itthat will result in irreversible sterility." (R:768:35:14-18).

[135] The Endocrine Society Guidelines and Soc do8 deny the health risks ofnot

prescribing puberty-blocking medication. (R:591; R:593). Rather, they the riskssuggest

should be discussed theand medications ifprescribed appropriate and desired. In other

words, medications should be prescribed ifonly the feelsprovider they appropriateare
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informedand obtained.has hisbeen During testimony, Dr. Casas referredconsent bothto

"consent" "assent."and testifiedHe he provides the information both his minortosame

theirandpatients (R:768:13:19-24). He requires "consent" from theparents. andparents

"assent" from the minor (R:768:13:14-25).patients.

[136] Does 12- 13-year-old have the capacity make decisions regardingtoa or

irreversible long-term health effects? Can 12- 13-year-old takingthatappreciatea or

hormones life?sterility later in legislativeThe reflectsrecord thiscross-sex may mean

byconsidered ofmembers Legislaturethe passingin Healththe Care Law.was a concern

(R:580:5)(testimony Representative beforeBill Tviet the ServicesSenate Humanor

"MyCommittee: untilis they become of theydo really realize they'rewhatconcern age,

It'sdoing? reversible.").non

[1]37] The presentedevidence trial establishes this validis trial,Atat concern.a

Plaintiffs called Shumer,DanielDr. pediatric endocrinologist Professorand Associatea

of Pediatrics University ofthe (R:764:62:6-10).Michigan. cross-examination,On Dr.at

Shumer directed hearticle in "[h]owever,2016coauthored that statedtowas an as

clinicians continue prescribe hormonal for dysphoria,interventions theygenderto must

be interventionsalso theseprepared inprescribe situations where ablepatientsto notare

demonstrate clear of'knowledge interventions."and theunderstanding' (R:761:5;to

R:764:203:8-11). Dr. Shumer differentalso directed hearticle coauthored intowas a

whichin it "[i]nstated2017, adolescentexperience, thosepatients,was manyour even

who their fertility."often discuss futuretransgender, reticent (R:753:14;not toare are

R:764:187:13-20). According Defendants' Dr.the havestudies thatHruz,to expert,

looked efforts indicatefertility ofless willthat thanmaintain 5% adolescentsat to
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consider harvesting (R:768:44:8-17). testifiedDr. Casas hisof patientsgametes. most

"know what they (R:767:139:3). "Theywant." have watched YouTube, they have

watched TikTok, knowthey whatexactly they want." (R:767:139:4-5).

Obviously,[138] inherentthere risks all forms ofin medical However,treatment.are

the risks associated with providing withminors blockerspuberty and hormonescross-sex

irreversible.potentially and The evidence trialpresented establishes there isatare severe

legitimate ofregarding the capacity minors understand and appreciate thetoa concern

long-term of prohibited thethe bypractices Health Care Law.consequences

[139] There ongoingis debatealso medical theregarding evidence inexpertsan among

of providing blockerspuberty and forhormones minors thesupport to treatmentcross-sex

of dysphoria.gender this parties'theIn becouldwitnesses opposite. Thenotarea, more

Plaintiffs' testified of medicationsthat the these has extensivelybeen studiedexperts use

foundand effectivebe safe and gender dysphoria. (R:747:44:13-to treattowaya

R:747:53-24; R:764:131:3-R:764:137:21) Plaintiffsthetrial, called GabriellaDr.At

Balf, psychiatrist Clinicaland of PsychiatryAssociate Professor ofUniversitytheata

North (R:583; R:767:3). BalfDakota. providedDr. testimony regarding theextensive

of dysphoria field.gender North andDakota studiesin thisthe performed intreatment

her of ofRegarding opinion the results Balfthese studies, testified:Dr.

invariably showThey whether studiesimprovement, maybe notsome are

becausestatistical significancereaching they were--could recruitnot

kids. the allMaybe between ofbutenough and themoutcome was zero one

which thisthe is thatconverging works.conclusion,to treatmentare same

This backkids ofavoid lot thatWe troublefunctioning.treatment togets a

know wouldotherwisewe occur.

(R:767:53:6-13).
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[1|140] The Defendant's witnesses reject the conclusiveness of the studies performed in

this Multiple defense witnesses criticizedarea. the evidence supporting the Endocrine

Society Guidelines. Dr. Hruz testified there "

concerning disconnectwas a very

between the quality of evidence that's in those guidelinespresent and the strengths of the

recommendations that made--in--in the administrationare respect to of the affirmative

model of these effectiveto patients." (R:768:47:8-15).care Defense witness, Dr. Michael

Laidlaw, endocrinologist practicing in California,an testified the Endocrine Society

Guidelines transparently based "low quality,are low qualityon evidence."very or no

(R:763; R:768:115:11-17). Significant testimony provided by defense witness, Dr.was

James Cantor, psychologist and the Director of the Torontoa Sexuality Centre. (R:672;

R:769). Dr. Cantor testified the only systematic review conducted by the Endocrine

Society of adults and noted only researchwas the time they producedat theirone paper

guidelines. (R:769:48:12-25).

[141] Similar testimony provided regarding WPATH's promulgationwas of SOC Dr.8.

Cantor testified the reviews conducted by WPATH did include the safety ofnot medical

gender transition (R:769:49:23-25). Dr. Cantor testified WPATHcare. actively prevented

the that supposed be conduct independentgroups to reviews fromwere publishing their

results. (R:769:69:1-5). Dr. Levine the chairman of fifththe edition of WPATH'swas

standards of (R:771:6:5-11). Dr. Levine testified that SOCcare. 8 scientificnotwas or

evidence-based and based dramatic political influences. (R:771:43:3-17).was on

[142] Regarding providing puberty blockers and hormones minorstreattocross-sex

with gender dysphoria, Dr. Cantor testified the systematic reviews that have been

performed unanimous. (R:769:51:17-25). The evidence ofisare low quality and notvery
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reliable. (R:769:51:24-25). Dr. Cantor characterized the systematic reviews showingas

little evidence of change benefit. (R:769:52:1-13).very Dr. Levine similarlyor testified

that the systematic reviews that have been performed do ideathe thatnot theresupport

clearly overwhelming benefits of thisare when compared the harms of thesetocare

(R:771:42:1-6).treatments.

[143] The Plaintiffs submitted exhibits regarding the research that hasnumerous been

conducted regarding providing puberty blockers and hormones minors fortocross-sex

the of gender dysphoria.treatment (R:590-762). Similar limitations notedwere across

of the studies. (R:602:9)(acknowledging themany sample small, did focusnotwas on

physical side effects, and the potential for selection bias existed); (R:605:6)(stating "[t]he

study therefore,present provide evidencenot about the directcan, benefits of puberty

suppression time long-termand mental healthover outcomes"); (R:606:4)

(acknowledging the small sample size and the limitations caused by the majority of

participants having least supportiveat parent); (R:609:8)(recognizing smallone samplea

size, the of only psychosocialmeasurement wellbeing, and that the positive results could

have different explanations); (R:610:5)(noting limitedthe research in the of hormonesuse

in transgender adolescents); (R:611:7)(noting the study sample reflect thenotmay

adolescentgeneral transgender population); (R:613:12)(noting certainty is limited by

high risk of bias in study designs, small sample sizes, and confounding other

interventions)(R:616:10)(recognizing the oflack comparison limits the abilitya togroup

establish causality);(R:618:13)(warning the study establish causality).cannot

[144] At trial, multiple witnesses for both sides referenced the Cass Review, which was

submitted by the Plaintiffs exhibit. (R:594). The National Health Service in theas an
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United Kingdom commissioned HilaryDr. formerCass, the President of the Royal

College of Pediatrics Childand Health, chair the fourreview. Over theto Cassyears,

Review examined the theresearch of withyouth dysphoria.gender Thetreatment Casson

itselfreview commissioned eight reviews.systematic interimAn released inreport was

February the2022 finaland in April (R:178;2024. R:594). The United Statesreport

Supreme Court cited the Cass Review in Skrmetti. 145 Ct.S. 1844-45.at

[145] the forwardIn of the Cass Review, Dr. notedCass [d]espite the best intentions of

with thisinstake complex issue, the toxicity of the is exceptional."debateeveryone a

(R:594:13). indicatedDr. "[t]hisCass ofis remarkably evidence,weak and yetareaan

ofresults studies exaggerated misrepresented by ofsidesallpeople the debateare or on

their viewpoint." (R:594:13). reality is"The that goodhave evidenceto support we no on

the long-term of interventions gender distress."related (R:594:13).outcomes to manage

The Cass indicatedReview its findings raised questions about ofqualitythe currently

available guidelines and guidelines hadthat followed international forstandardsmost not

guideline development. (R:594:27). Regarding blockers,puberty the Cass Review

reported "[the] foundreview evidencesystematic puberty clockersthat improve bodyno

limiteddysphoria, andimage evidence for mental healthpositive whichoutcomes,or very

controlwithout could be due effectplacebo concomitant psychologicaltogroup,a or

(R:594:179). thehormones,Onsupport." Cass theReview ofreported authorscross-sex

the basedhadreview lackdetermined thatsystematic of high-quality "[n]oevidence,on a

beconclusions drawn effectabout dysphoria,the gender body satisfaction,can on

health, cognitive development,psychosocial fertility." (R:594:184).or
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[1]46] PlaintiffsThe quick point that the Cass Review forthatagreedto outare some

withadolescents dysphoria,gender with blockerspuberty andtreatment cross-sex

hormones effectivebe didand recommend categorical ban thenotmay a care.on

(R:777:8:14). While this is the ReviewCass recommended only the Finnish andtrue,

Swedish guidelines. (R:594:27). guidelinesThese indicate interventionsthe should only

availablebe formalwithin research protocol. (R:769:54:18-19; R:769:55:10-14;a

R:597). Ultimately, the Cass blockersrecommendedReport puberty be administered as

of research (R:594:35). furtherIt recommended that hormonespart a program. cross-sex

available frombeonly 16, used with only inandcaution where thereextremeage cases

clinicalis clear providingfor them,rationale thatand medicalwherea every case

beingis bybeconsidered multi-disciplinaryreviewed nationaltreatment team.a

(R:594:35-36). The ReportCass interpretedbe affirmativethecannot to support care

ofmodel GuidelinesEndocrine Societythe SOCand 8.

[1]47] ofUnder basisrationalthe standard upheldreview, willlaw be theunlessa

classification is arbitrarypatently bearsand relationshiprational legitimatetono a

governmental Gange, N.W.2d 1988) (citations omitted).429 (N.D. "This433atpurpose.

has describedbeen relaxed standard reflectingrelatively the Court'stest as a awareness

ofthat linesdrawing distinctionsthatthe is peculiarly andlegislative taskcreate a an

unavoidable one." NDFerguson, 2016 1 (internal10.194 Theomitted).quotationsat

thehasState interestsinitsauthority regulatory offurtherance legitimateitsto powersuse

thein medicalregulating profession. MKBSee Mgmt. 2014 ND 21;Corp., Harrie197,

Michael &Kirkham, 413,179 415N.W.2d (stating1970)Inc.,Assocs., (N.D. theV.
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profession of architecture should be liketreated the professions of medicine, dentistry,

andlaw,and the State in the exercise of its police regulate these professions).power may

[148] evidenceThe inpresented this establishes there recognizedcase are concerns

regarding the medical risks associated with providing hormone blockers and cross-sex

hormones minors dysphoria.gender Thereto legitimatetreatto about theare concerns

ability of these minors understand the long-term effects of these interventions fully.to

The evidence establishes there is internationalongoing debate regarding the safety andan

effectiveness of the medical procedures prohibited by Healththe Care WhereLaw. there

is uncertainty, deference is given the Legislature decide where linethe shouldto beto

Thedrawn. Court finds the CareHealth bearsLaw rational relationship the ofStatetoa

North Dakota's legitimate interest in regulating the medical profession. HealthThe Care

Law does violate equalthe protection of Article SectionI, 21, ofnot the Northguarantees

Dakota Constitution.

Right Personal Self-DeterminationandAutonomyto

[1]49] PlaintiffsThe Healththe Care violatesLaw rightthe personalassert to autonomy

and self-determination found Articlein SectionI, of the North Dakota1 Constitution.

(R:2:35; R:273:33). "North Dakota Constitution article I, enactedsection 1 in 1889was

North Dakotawhen admitted Union."the WrigleyRomanick,state towas as a v.

Romanick, ND2023 N.W.2d988 2023.50, 23122, Section held:originally1

All andby have inalienablecertain rights, whichnaturearemen among are

those of enjoying defendingand liberty;life and acquiring, possessing and

protecting reputation;and and pursuing and obtaining safetyproperty and

happiness.

It initiatedamended by Novemberapproved 6, read:1984, towas an measure on
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individualsAll by equally free independentand and have certainnatureare

inalienable rights, which ofthose enjoying defendingand lifeamong are

liberty;and acquiring, possessing and protecting and reputation;property

pursuing obtainingand safety happiness;and and keep forbearandto arms

the defense of their family, and the for lawfulandproperty, state,person,

hunting, recreational, and other lawful which shall benotpurposes,

infringed.

1985 N.D. ch.Sess. Laws 702. "The evidentonly substantive of the 1984purpose

amendment expressly right bear arms." Indep. HealthAccess Servs.,to toguaranteewas a

2025 26NDInc., T dissenting).J.,(Tufte,83 The hasCourt recognized theSupremeat

language ofdue I,article section 12 declaredand rights intheprotectsprocess ensures

section State Cromwell,1. (1943).N.W.2d 914,9 918V.

[1|50] theUnlike long-standing ofrecognition equal protection under the DakotaNorth

Constitution, there bedoes rightreference personalthetonot to to autonomyappear any

until the Supreme decision1995Court's in Vogel,State Schuetzle N.W.2drel. 537ex V.

(N.D. 1995). the358 Schuetzle, SupremeIn withCourt dealt diabetic inmateprison whoa

hisrefusing prescribed insulin. oftake Id. The359. the broughtwarden prisonto atwas

declaratory determineaction inmate'swhether refusalthe insulinthe violatedtaketo toa

his Eighth right free fromAmendment be and punishment.cruel unusual Id. districtTheto

determined couldinmatethe be hisrequired insulintake ifcourt to preventtonecessary

healthhisdeterioration in death. 360.Id. inmate appealedThe arguingatprematurea or

"he ha[d] absolute medicalright refuse his forof doingregardlesstreatmenttoan reasons

Id.so."

theaddressing[9]51] inmate'sIn Courttheclaim, stated:Supreme

interesthasA libertyconstitutionally protectedcompetent toperson a

unwantedrefuse medical Cruzan ofMissouri Dept.Director,treatment. v.

Health, 497 S.Ct.110 interestU.S. (1990).261, 2841278, A inperson's

personal self-determinationand commandingis fundamentallyautonomy a
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with well-established legal and philosophicalone, underpinnings. See, e.g.,
Thor Superior Court (Andrews), 855 P.2d 375,V. 380-383 (Cal. 1993). But
this right, like other constitutionally protected interests, is absolute. Asnot

Cruzan, 497 U.S. 279, (quoting Youngbergat Romeo, 457 U.S. 307, 321,V.

102 S.Ct. 2452, 2461 (1982)), explains, whether person's constitutionallya

protected liberty interest in refusing unwanted medical has beentreatment

violated "must be determined by balancing his liberty interests against the
relevant interests."state

Id.

[1|152] The Supreme Court stated, "courts condone prisoner'scannot manipulation ofa

his medical circumstances the detriment ofto state's interest in prison order, security,a

and discipline." Id. 361 (internal citationsat omitted). "Because the state's interest in

orderly prison administration is the controlling factor here, need address othernotwe

possible interests instate assessing the of this patient's autonomy." Id. "Wescope

conclude the requirement that [the inmate] take diabetes medication against his will is

reasonably related legitimate penologicalto interests." Id. 364.at

[153] When the Supreme Court stated "a hascompetent constitutionallyperson a

protected liberty interest refuse unwantedto medical treatment," it citing the Unitedwas

States Supreme Court's decision in Cruzan Director, Missouri Dept. of Health, 497V.

U.S. 261, 278 (1990). In Cruzan, the United States Supreme Court recognized "libertya

interest" in refusing unwanted medical undertreatment the Fourteenth Amendment. Id.

278-79. The otherat cited by the North Dakota Supreme Courtcase Californiawas a

Supreme Court addressing the amorphous rightcase refusedto medicalconsent or

existingtreatment under the law. Shuetzle, 537 N.W.2d 360 (citingcommon Thorat v.

Superior Ct., 855 P.2d 375, 378 (1993)).

[1|154] Noticeably absent in. Shuetzle is discussion of article I, section 1. The Northany

Dakota Constitution is mentioned all. Thenot initiatedat declaratory actionwascase as a
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address Eighththe Amendment. Nowhere in Schuetzle, didto the holdSupreme it was

applying right personal medical under the North Dakota Constitution.to autonomya

[9]55] The right personal have been discussed in MKBto autonomy to nextappears

Corp.,Mgmt. 2014 ND N.W.2d855197, MKBIn31. Mgmt. theCorp. Supreme Court

dealt with challenged ofprovisions the Abortion Control Id. TAct. 4. Theto two ata

challenged provisions regulated medication abortions and required performingphysicians

abortion procedures have admitting staffingand privileges hospital within 30 milesto at a

facility.of the abortion Id.

[156] It argued prohibitions rightsthese violated patients' I,under article sectionswas

Id. "and 12.1 districtThe9. enjoined thepermanently from enforcingState thecourtat

challenged provisions. The district determined rightthat isabortioncourt toa a

fundamental liberty interest under subjectsection "and Id.scrutiny.1 strict The11.to

district further found prohibitingthat medical abortions violated thecourt state

constitution violatedand right abortion underwoman's Federalthe Constitution.toa an

Id.

Chief[157] VandewalleJustice opinion in which he discussed rightsthewrote an

declared under thisId. 1section 1. 26. discussion,In citedhe Scheutzleat to as

recognizing interestconstitutionally libertyprotected in refusing medicalunwanteda

Id. T 26. However, previously inthenoted, Supreme Court Scheutzletreatment. as never

identified that itclearly recognizing Dakotaright North Constitution.theunderwas a

Chief[1]58] Justice Vandewalle recognized "[a] this Court'sthread incommon

precedent languagetheconstruing in N.D. Const. and 12 in§§I, ofthe1 contextart.

individual liberty and the interests,countervailingstate's of thetherecognize application
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police whichstate's is always compatible with applying strict scrutinynotpower, to

challenged regulations. MKB Corp.,Mgmt. 12014 ND, 85531, N.W.2d Chief31. Justice

Vandewalle found "[o]ur constitution is silent about creating constitutionalstate statea

right abortion and "[t]he" laws of the Dakota Territory thisand Stateto thus provide

long-standing tradition recognizing right Id.abortion "
" 37.separate state to atno a

of"In theview affirmativelylaws prohibiting abortion in the Dakota Territory and North

Dakota when relevantthe constitutional provisions and the absence ofadoptedwere a

reference abortion during proceedings leading ofadoption constitution,theto to stateup

however, holdI decline the ofpeople North intendedDakota rightlibertyto to create toa

abortion theunder Id. Chiefconstitution." T furtherJustice38. foundVandewallestate at

the legislation didchallenged violate Constitution.the Federal 1Id. 59.not at

[1|159] Justice lengthyKapsner byconcurring opinion joinedthat Surrogatewrote a was

ChiefJustice Maring. Like Vandewalle,Justice Justice Kapsner Scheutzlecited to as

having found right refuse medicalunwanted under andsection section1to treatmenta

Id. "I footnoteJustice12. citedKapsner90. Schuetzlein havingSupreme Courttheat a as

" individualsthatheld bothhave federal libertyand constitutional interest instatea

refusing thatmedicalunwanted "fundamental Id.commanding." "Itreatment. atwas

footnotecitedThe98. from Schuetzle reads:

Nor federalthe reliedanddo inmate][theby himgivestate statutes anon

rightabsolute refuse medical ofregardless penologicaltreatmentto

OmnibusSee, Reconciliation ofBudget 421990,Act U.S.C.e.g.,concerns.

1395cc(f)(1); N.D.C.C.$ 23-06.4 N.D.C.C.Chapters and 23-06.5; 25-01.2-

and 25-03.1-02(11). ofNone15 specificallythese [theapplystatutes to

hisinmate] in situation. theMoreover, thesecurrent extentto statutes

demonstrate bythe general importance federalaccorded and state

lawmakers interest in self-andpersonalperson'sto autonomya

determination, have already recognized thisin opinion that person'swe a

interest in isself-determination "fundamentally one."commandinga
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Schuetzle, 537 N.W.2d 362 While2. the cited footnoteat discusses federal andn. state

and federal andstatutes lawmakers, whetherstate the Supreme Court recognizingwas

rights under the Federal State Constitution is unclear.or

[160] Justice Kapsner determined that liberty interest existed that included woman'sa a

right "to choose the of medical that she believestreatment iscourse best amount

comparable alternatives" MKB Mgmt. Corp., 2014 ND, 1 98, 855 N.W.2d 31. Justice

Kapsner indicated this exercise of rightwoman's personalwas andan to self-a autonomy

determination, fundamental right protected by the right libertya under theto North

Dakota Constitution. Id. burdenAs liberty right under the constitution, Justicea on statea

Kapsner opined strict scrutiny should apply. Id. 1 100. Justice Kapsnerat stated the

evidence shows the challenged legislation is narrowly tailored and "not the State must

establish compelling interest interfere withto fundamentalwoman'sa right toa an

abortion prior viability and establishto must of addressing its interest."a narrow means

Id. " She112-13. opined theat challenged legislation failed both tests.

[161] Justice Kapsner Surrogateand Justice Maring agreed the changes the Abortionto

Control violatedAct both the and Federal Constitutions. Id.state 1 151.at

[1|162] Justice Crothers concurring opinion.wrote He agreed with the results reacheda

by Justice Kapsner and disagreed with the results reached Chiefby Justice Vandewalle.

Id. T 157. However, he opinedat the should have been decidednot under the Northcase

Dakota Constitution because Federal Constitutional interpretations of the right to an

abortion made analysis under the North Dakota Constitution Id.unnecessary.

Justice Crothers the"
challenges H.B.wrote, 1297 have been answeredto by analysis
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Federalunder Constitutional law and provide inappropriate advice by passingwe

judgment the other under North Dakota's Constitution." Id. 1 165.atwayone or

[163] Justice Sandstrom dissented. Id. 168.T He stated "[t]he Chief Justiceat

persuasively there is constitutional right Id.abortion." 1stateseparate to atargues no an

169. However, withdisagreedhe the indicatingjustices,other the could beonlymatter

decided under the North Dakota Constitution claimonlythe Id.pleded.as

[9|164] justices foundTwo challengedthe laws violated the North Dakota Constitution

justices didfoundand they violate the North Constitution.Dakota Three justicestwo not

agreed there ofviolation the Constitution.Federal overall precedentialThe valuewas a

of MKB Corp.Mgmt. relating the North Dakota Constitution limited.is therefore Thisto

especially regardingis ofthe rightdiscussion the personal self-andtrue to autonomy

determination, comingled withit and thebyovershadowed ofdiscussion the thenas was

rightrecognized abortion Federalunder Constitution.theto an

[9|165] rightPlaintiffs enjoyDo the personal self-determinationand underto autonomya

the North ConstitutionDakota is by theviolated [R]eadingHealththat "Law?Care

of Constitution requiresthe recognition that didthe drafters delineate innot set out toa

specificArticle I, the1 itrights and exclude others." Romanick, ND§ 2023toprotects

988T "Rather,N.W.2d 23154, (McEvers, limitationsconcurring).50, placedJ., the on

inthe legislature by implication."1Article I, Id.arise its theBy§ nature,necessary

Constitution "define oflimits" Id.the ofthe exerciseState's "meant towas power.

law[166] "Anglo-American thorough-goingpremise ofwith the self-starts

follows1104Natansondetermination." Klein, "It350 P.2d each1960). that(K.S.1093,V.

ofconsidered his bodyof ifis be beheheand sound mind,to master may,man own
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theprohibitexpressly performance of life-saving medicalother treatment."surgery, or

Id. "As John Stuart Mill succinctly stated, '[o]ver himself, his body and mind,over own

the individual is sovereign." Thor, P.2d855 380. (quoting Mill, On Liberty (1859)at p.

13.)

[167] The law recognized physician who performs medical procedurecommon a a

without battery.commits Id. "As381. corollary, the law has evolved theconsent at a

of informeddoctrine Id. "Underconsent." this thedoctrine, thepatient have capacitymust

judgments,and make the decision be voluntarilymade withoutandto mustreason

coercion, theand patient understanding ofhave clear the benefits ofandrisks themust a

proposed alternatives fullalong understandingwith of thetreatment nontreatment,or a

of the disease and (citationsthe prognosis." omitted).Id. by JusticestatedAsnature

while ofCardozo, of "[e]verythe York,Court Appeals New human being of adulton

mind rightsound determinehasand shall hiswith bodybe "what donetoyears a own

Schloendorff of N.E.YorkSoc'y logicalHosp., 1914). "TheNew 92, (N.Y.105 93v.

ofcorollary ofdoctrinethe informed theis that generallypatient theconsent possesses

right is,that Cruzan,refuse 270.U.S.497treatment."to consent, tonot at

[9]68] would rightsuch have beenBut, articleembodiedunderstood be in sectionI,toa

of of elicitedthethethe Dakotatime Plaintiffs1 trial,Constitution?North Atenactmentat

Dr.from historians, Bayker, Haugeberg,andtestimony KarissaDr. Associatetwo an

ofProfessor thein HistoryDepartment Tulane University. (R:588).at

[169] testified thatDr. Bayker in andpeopletransgender theAmericapresentwere

19thMidwest indicatedin the (R:765:20:15-22). Dr. transgenderBaykercentury.upper

of "affectwould frontierbeenthe time socialhave drawn thepeople transition,to to to
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change their reputation, life." (R:765:23:4-25). Dr. Bayker indicatedto start therenewa

variety of reactions fromand Americans transgender butpeople, thattowere a responses

frontierpeople the tolerant. (R:765:25:10-12; R:765:26:1-3).on were more

[170] BaykerDr. discussed individual known "Mrs. Nash" who with Georgean as came

Custer's Ft. Abraham Lincoln. (R:765:28:8-15). Mrs. Nashtroops workedto as a

laundress and with the from latethe 1860s the early 1870s. (R:765:28:16-troops towas

Dr.18). Bayker described Mrs. Nash "a ofpillar the whomcommunity" "everybodyas

fort knew."the (R:765:28:20-23). Mrs. Nash had male livedbutat anatomy aas woman.

(R:765:29:3-12).

[1]171] When died,NashMrs. bodyher thebyviewed who preparingwas women were

burialforher they talkingand started journalists and facttheabout Mrs.to reportersnew

Nash livinganatomical male (R:765:29:6-11). fewA inpeople herwas an as a woman.

hadcommunity suspected differentshe than butother oflot shepeople,towas women, a

had been private body.herabout (R:765:29:15-18). Her gained fame thestory across

United States, with ofhundreds publishedarticles throughout the country.newspaper

interviews,(R:765:30:19-20). In stillpeople referred her "Mrs. Nash." (R:765:31:1-to as

8). Elizabeth interviewedCuster and shestated considered Mrs. Nash treasurewas a

because of the that she did.work (R:765:31:6-11).

[1]72] Dr. Bayker opined that of Mrs.the showedNash there transgenderstory were

living inpeople DakotaNorth prior statehood bywho theiraccepted inpeopleto were

itcommunity, understoodthough bodiestheir different. (R:765:32:12-16;even was were

Dr.R:765:33:5-9). Bayker suggested referencingbeing interviewed,people "Mrs. Nash,"
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signal she inaccepted the communitywas a both beforewas and after heras a woman

death. (R:765:33:5-9).

[173] However, differing conclusions could be drawn from the information. Thesame

fact that preparing Mrs. Nash's body for burial discovered malewomen theandanatomy

became might be indicativestory of Mrs. Nash being male, beingnews publiclynota

known members of the community.to The national sensation might be indicative of

people the time being shocked. People interviewedat being referencing "Mrs. Nash"

might be sign of familiarity and affirmativenot of hera acceptancean as a woman.

[174] Dr. Bayker conceded there variety of views regarding transgender peoplewere a

19thin the 19th(R:765:33:22-25). Doctors in thecentury. did fully understandcentury not

hormoneshow worked. (R:765:34:12-14). It until the 1930s that scientistsnot startedwas

talking about controlling hormone levels (R:765:34:15-18). Most transgender people

19thduring the did the doctorcentury seeknot medicalto onlytheout treatment,go or as

medical the time castration.treatment (R:765:35:1-8).at BaykerDr. agreedwas

transgender people discussed during the Northnot Dakota Constitutionalwere

Convention, and there evidence establish opinionwhat ofto delegatesthewas no any

have held regarding transgender (R:765:52:1-25).people.may

[175] Dr. Haugeberg testified there dramatic shift in the regulation of medicinewas a

19thduring the (R:766:65:1-14). States begancentury. regulate who could practiceto

medicine, itand became expected havephysicians intraining biology and physiology and

attend medical school. Initially, there few physicians in the Dakota Territory, itandwere

would have been remarkable for the citizen physician theirinto encounteraverage a

lifetime. (R:766:70:19-22). The few physicians who did with thecome were army or
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railroad, treating soldiers and laying track. (R:766:70:22-25). The ofnumbermen

physicians began increase with influxthe of broughtpeople byto the Homestead Act.

(R:766:71:1-5).

[176] According Haugeberg,Dr. the Dakota Territory earlier adopter ofto was an

medical associations. (R:766:66:1-6). Medical societies formed in the andeastern western

ofportions what would become North Dakota. (R:766:66:18-24). The Medical Practice

bywrittenAct physicians in the North Dakota Medical Association and passedwas upon

(R:766:67:1-7).statehood. theIn 1890, North Dakota of MedicalBoard Examiners was

formed givenand the regulateauthority who could practice (R:766:67:7-24).medicine.to

However, physiciansall had trainedbe of until Universitythe of DakotaNorthto out state

School of Medicine founded in (R:766:71:7-16).1905.was

[1|177] HaugebergDr. testified physicians in North Dakota ofthe time statehoodat

enjoyed prestigeand givenand deference by society. (R:766:73:1-18).status Towere

justify this conclusion, Dr. Haugeberg, referenced abortion. (R:766:73:19-25). Like all

19thNorth Dakota criminalized inabortions the (R:766:73:24-25). Dr.states, century.

Haugeberg testified:

ofthe[I]n handful instances physicianswhen brought into andcourtwere

charges for clearly violating thepressed DakotaNorth prohibitionwere on

abortion, juries incredibly reluctant thoseconvict physicians. Andtowere

in the handful ofsmall didwhen jurors physicians,convict judgescases

often overruled likethem the North Dakota CourtSupremeevensoor

overturned of those convictions. And there'swhenever beenone SO a

tension between bodythe of interfereregulatory the withstartingstate to

the doctor/patient relationship, citizens ofthe North Dakota and even

judges have tended prefer hands-offkeep allowpositionto to toa

exercisephysicians their but favorjudgment, also in forgood workto to

individual liberty and prioritize ofthat policethe theto stateover powers

enforce medical regulations. wouldAnd, it's-it's-asagain, Ito say a

it's-it'shistorian, clearjust that there is thecommitment keeptoa--a

doctor/patient relationship historically.private,
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(R:766:73:24-25).

[1]78] Dr. Haugeberg's conclusions widely speculative. There could have beenare many

why physicians routinely convicted of performing abortionsnotreasons early inwere

North Dakota's history. The evidence in these could have been weak, the witnessescases

uncooperative, and there could have been defenses regarding the ofnecessity the

procedure lifethe of the mother, whichto would have likely required secondsave a

physician SupremeTherebut. Court cited byto HaugebergDr. likelyis Statecase v.

Belyea, N.W.83 (N.D. 1900).1 In Belyea, informationthe attempted charge theto

defendant with committing the offense of murder thein second fordegree the death of a

mother that whileoccurred defendantthe performing abortion. Id. The1-2.atwas an

information apparently confusingly worded itthat could be decipheredwas notSO

whether there charges. Ultimately,Id. the jury convictedtwo defendantthe ofwas one or

unlawfully procuring abortion. Id. 2. The Supreme Court reversed the convictionatan

and remanded for trial because defendantthe convicted of crime he hada new notwas a

been charged with and lesser offense. Id. 4-5. The had nothingnot doatwas a tocase

with taking "hands off" doctor/patientapproach the relationship.toa

[1]79] Dr. Haugeberg's testimony establish thatattempts to argument permeatesan

Plaintiff'sthe claims. That being "the Health Care isBan starkargumentacross a

departure from and antithetical North Dakota's history oftraditionandto andrespect

deference the medical Statedcommunity." (R:771:2:3). otherwise,to North Dakota

has history traditionand of deferenceand medical thepractitionersrespect intoa

of their and thereforepatients.. Statethe hastreatment business regulating theno

of medicinepractice beyond the North Dakota ofBoard Medicine. (R:771:14:36).
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[180] This is flawed for several First, ofthe time statehood,argument atreasons. even

it recognized that the State had the authority prohibit certain medical practicestowas as

evidenced the criminalizationby of abortions. Furthermore, it has long been recognized

thethat State has the authority medicalregulate the profession. See MKB Mgmt. Corp.,to

2014 12,ND, N.W.2d855 Harrie,31; N.W.2d179 fact415. "The that longat powers

have unexercisedbeen well call for close scrutiny whether ifthey butexist;tomay as

bythey lost beinggranted, lieallowed dormant.. United States Mortonnot toare v.

Salt Co., 632, (1950).338 U.S. 647

[181] believesThe rightCourt the personal self-determination isandto autonomy

byprotected article I, through articlesection I,1, section The DakotaNorth12.

Constitution is of right. Rather,the the right ofit is existedthatnot partsource a as

tradition theand law.common

[1|182] factHowever, rightthatthe existgenerally does it applies thenot toa may mean

Plaintiffs prohibits Healththe Care ofLaw. review lawthe doctrineAor common

theevidences right belongingrecognized of adult with thetowas as a yearsperson

capacity understandinghaveand clear of risks benefits ofthe and medicaltheto reason a

the medicallimitsHere, Health LawCare proceduresonly performedtreatment. on

abilityConcernsminors. ofthe minors understand theappreciateandtoover

of medical proceduresthe Healthprohibited the haveby LawCare alreadyconsequences

discussed.been

[9]183] Further, the lawright thepersonal under recognizedto autonomy common aswas

refuse medicalthe Plaintiffsright bethatThe theaskingto treatment. are reverse

medicalright obtainrecognized-the hasthat been statutorily prohibited.to treatmenta
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There be affirmative rightto under the Federal Constitution.appears to Seeno care

Abigail forAll. Better Access Developmental Drugs Eschenbach,to F.3d495 695,vonv.

697 Cir.(D.C. 2007) (stating " conclude that there is fundamental right 'deeplywe no

in thisrooted Nation's history tradition'and of experimental drugs ");toaccess

(7thMitchell Clayton, 995 F.2d 772, Cir.775 1993) ("most federal have held thatV. courts

doespatient have constitutional right obtainnot particular ofa toa treatmenttype toa or

obtain from particular ifprovidertreatment the has reasonably prohibitedgovernmenta

ofthat provider"); N.Y.type State Ophthalmologicaltreatment Soc'y Bowen, 854or V.

F.2d 1379, 1389 (D.C. Cir. 1988) ("[w]e disagree that the constitutional right privacyto

comprehensively all choices bymade patientsprotects theirand physicians subjects toor

'strict allscrutiny' interference with choice ofgovernment medical treatment.");

(9thCarnohan United States, 616 F.2d 1120, 1122 Cir. 1980) ("[c]onstitutional rightsv.

of privacy and personal liberty do give individuals the right obtain [thenot drug]to cancer

freelaetrile of lawfulthe ofexercise police power"); Rutherfordgovernment UnitedV.

(10thStates, 616 F.2d 455, 457 Cir. 1980) ("[T]he patient['s] selection of particulara

least medication, is withintreatment, the ofat interestgovernmental in protectingor a area

public health.").

[184] the ofAt time itstatehood, would have been understood the State had the authority

regulate medical practices evidencedto by the criminalization of abortion. Therefore,as

the understanding of the right personal self-determinationandto would haveautonomy

been consistent with tradition and the law, that theis, State prohibit certaincommon may

medical practices but force medicalunwanted procedures adultnot with themay upon an

capacity refuse.to



08-2023-CV-02189 Page 84 of 85

[9|185] such, theAs Court finddoes that the Health Care implicatesLaw rightthenot to

personal and self-determination. fundamentalAbsentautonomy importanta or

substantive right, lawthe is subject rational basis standard of whichreview, the Courtto a

has determined the Health Care Law satisfies.

[186] The findsCourt the Health Care Law, N.D.C.C. chapter 12.1-36.1, does not

violate Article I, Section 21, Article Section ofI, 1, the North Dakota Constitution.or

Therefore, Plaintiffsthe for declaratory judgment that the Health LawCarerequest a

violates the DakotaNorth Constitution should be denied. (R:2:39; R:273:37). The

Plaintiff's that injunction be restrainingordered enforcementrequest ofpermanent thea

Health Care Law should denied.be (R:2:39; 273:37).

[187] Plaintiff'sThe alternatively requested declaratory judgment the Healththat Carea

Law permits providers prescribe dispenseand medications, change medicationto

dosages, and provide puberty blockers and hormone therapyto transgender patient whoto

had been receiving prior April 21, (R:38:169;2023. R:273:36:167). Thistocare request

is consistent with N.D.C.C. 12.1-36.1-03§ thisand findingsCourt's previous and should

be granted. (R:365:23:63; R:537:21:53).

[188] Based foregoingthe findings conclusionsand of law,on

IT[189] IS HEREBY ORDERED that the Plaintiffs' for declaratoryrequest a

judgment that the Health Care Law, N.D.C.C. chapter violates12.1-36.1, the North

Dakota Constitution is DENIED.

[1]90] IT HEREBY that the Plaintiffs'ORDERED that injunctionrequest permanenta

be ordered restraining enforcement of the Health Care N.D.C.C.Law, chapter 12.1-36.1,

is DENIED.
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[191] IT IS HEREBY ORDERED that the Plaintiffs' for declaratoryrequest a

judgment that portion of the Health Care Law, N.D.C.C. chapter 12.1-36.1, appliesno to

the medical of whominor receiving of thetreatment identifiedpractices undera was any

N.D.C.C. § 12.1-36.1-02(1) prior April is21, 2023, GRANTED.to

[1]192] IT IS FURTHER ORDERED that forcounsel the Defendants shall prepare a

judgmentproposed consistent with the findingsCourts and conclusions and submit it to

the Burleigh County Clerk of District Court for consideration within thirty (30) ofdays

this Order.

Dated October 8, 2025.

South Central Judicial District


