
STATE NORTHOF DAKOTA DISTRICTIN COURT

COUNTY OF BURLEIGH SOUTH CENTRAL JUDICIAL DISTRICT

Case 08-2023-CV-2189No.
byT.D, hisand through Devonparents,

Dolney and Robert Dolney, Devon

individual,Dolney, and Robert Dolney,
ORDER DENYING

individual,and Pamela by andRoe,
PRELIMINARY INJUNCTION

through her Peter andRoe Paulaparents,

Peter individual,Roe, Roe, Paula Roe,an

individual, James andbyDoe, throughan

his John andDoe Jane JohnDoe,parents,

individual,Doe, and Doe,Jane an

individual, and Casas,LuisDr. an

individual,

Plaintiffs,

V.

Wrigley, hisH. officialDrew in capacity
forGeneral the State of NorthAttorneyas

Dakota, Hegvik,JoKimberlee herin

official forcapacity State's Attorneyas

County,Cass Lawyer, officialJulie herin

Burleighforcapacity State's Attorneyas

Engelstad, herCounty, and Amanda in

official forthecapacity State's Attorneyas

County,Stark

Defendants.

HistoryProcedural

histhe and DevonthroughT.D.,Plaintiffs,15,[1]] 2023, byOn September parents,

individual,individual, Robert Dolney,Dolney,Robert Dolney,and DevonDolney anan

and Paula Peter Roe,Roe,RoePeterherandby throughPamela Roe, parents, an

Doehis Johnandby throughJames Doe,individual,Paula Roe,individual, parents,an

Casas,Luisand Dr.individual,individual, JaneJane Doe,John Doe,and Doe, ananan

thefiled againstComplaintandSummons"the Plaintiffs"),(collectivelyindividual, a

Statefor theGeneralofficialhis capacityin AttorneyH. Wrigley,DrewDefendants, as

forState'stheofficial AttorneycapacityherinKimberlee Hegvik,Joof Dakota,North as

1
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Cass County, Julie Lawyer, in officialher capacity the State's for BurleighAttorneyas

County, and Amanda Engelstad, in officialher capacity State'sthe for StarkAttorneyas

County, (collectively State""the Defendants")."the (R:1; R:2).or

[12] PlaintiffsThe filed forMotion Temporary Restraining Order and Preliminarya a

Injunction the filedthey theirday Complaint. (R:8). The Defendants theopposedsame

Motion. (R:82; R:84). The heldCourt hearing the restraining ordertemporarya on on

November 7, The2023. Court issued Order forDenying Motion Temporaryan

Restraining Order November 13, 2023. (R:104).on

[93] The heldCourt hearing forMotionthe Preliminary Injunction 19,Januarya on on

2024. the hearingAt six testified,individuals four for the Plaintiffs Dr.Dr. Casas,-

Gabriela Balf, T.D., Peterand Roe and for the State Dr. James Cantor Dr.andtwo- -

Michael Laidlaw. The receivedCourt exhibits73 into evidence from Plaintiffs.the

(R:186-263). CourtThe received exhibits from Defendants.the (R:166-185). Afterten

hearing of evidence,all the the Court allowed partiesthe supplement theirto arguments

with post-hearing briefs. PlaintiffsThe and the Defendants both submitted closing

(R:276; R:278). transcriptA also completed from the testimony receivedarguments. was

evidentiary hearing.the R:268).(R:267;at

Legislative History

[14] During the Legislative2023 Assembly, the North ofDakota House

Representatives and 1254,House containingSenate passed Bill the legislation issue inat

this signedbillThe by North Dakota Governor, Doug Burgum, lawbecameandcase. was

April 21, bill had2023. The effectiveitclause immediately.makingemergencyon an

North Dakota Code HealthCentury codified("the Carechapter 12.1-36.1, Law"), House

fourBill contained of isThe contained1254 and thesections. body withinchapter

whichN.D.C.C. 12.1-36.1-02§ states:

if of12.1-36.1-03, minor's1. section perceptionprovided underExcept aas

with healthinconsistent provideris theminor's minor'sthe sex,sex carea

of ofin thefollowing forthe practicesnot purposeengage anymay

of the minor'sthe minor'saffirming perceptionchanging sex:or

Perform hysterectomy,castration, vasectomy,a.

orchiectomy,metoidioplasty,oophorectomy, penectomy,

phalloplasty, vaginoplasty;or

Performb. mastectomy;a
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Prescribe, dispense, administer, otherwise supplyc. or any

drug that has the of aligning the minor's withpurpose sex

the minor's ofperception the minor's when thesex

perception inconsistentis with the minor's including:sex,

(1) Puberty-blocking medication puberty;normalto stop

(2) Supraphysiologic ofdoses females;testosterone to or

(3) Supraphysiologic ofdoses males;estrogen to or

Removed. otherwise healthy nondiseased body partany or or

fortissue, male circumcision.except a

health2. provider who willfullyA violates:care

Subdivision b, ofd ofsection is guilty felony.1 Bclassa. ora, a

b. Subdivision of subsection ofis guilty1 class misdemeanor.Ac a

[95] Section 12.1-36.1-03 contains the exceptions N.D.C.C. 12.1-36.1-02.§ Itto states

N.D.C.C. § 12.1-36.1-02 does apply:not

1. good-faithTo the medical decision of guardian of bornminorparenta or a

with medically verifiable ofgenetic disorder development,a sex

including:

with biologicalminorA external characteristics thata. sex are

irresolvably ambiguous, havingincluding forty-six, XX

chromosomes virilization,with forty-six, XY

chromosomes with undervirilization, having bothor

testicularandovarian tissue; or

physicianb. When diagnosedotherwise has disorder ofa a

developmentsexual which physician,in the through

genetic has thetesting, determined minor have thedoes not

normal forchromosome female;malestructuresex ora or

performanceIf of2. administration medicalthe procedure the minoror on

began before April 21, 2023.

[96] filed theirPlaintiffs Complaint ofThe implementationafter the Health Care Law

alleging LawHealth unconstitutionalis basedCarethe 2)1) protection;equalupon:

fundamental rightright 3) self-determination;andpersonal 4)parent;to to autonomy

due (R:2).unconstitutionalandprocedural 5) vagueness.process;

AnalysisLegal

lists four12.1-36.1-02(1)§the would N.D.C.C.Court[17] theAt outset, note

that the WPATH"[u]nderof PlaintiffsThe acknowledgecategories prohibited acts.

chestalso receive medicallypeopleof transgenderstandards necessarymayyoungcare,

livedhasprovided theof majority,before thesurgeriesreconstructive young personage

is"Genital(R:2:14:52).of time."for periodsignificantaffirmedtheir genderin surgerya
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ofrecommended until majority,thepatients providersand inreach DakotaNorthnot age

withprovide genital dysphoria."minorsdo gender Subsection 1(a)treatnot to tosurgery

.castration,§N.D.C.C. prohibits12.1-36.1-02 " hysterectomy,vasectomy,

metoidioplasty, orchiectomy,oophorectomy, phalloplasty,penectomy, or

of ofaffirming thevaginoplasty. thethe changing"for perceptionminor'spurpose or

withofThis is thereforeHealth consistentLawminor's the theCareportionsex."

identified Plaintiffsof surgeriestheseThe occurringstandards acknowledge notarecare.

in Dakota.North

ifof theythedecide the[18] dispute partiesonly demonstratemerits"A court amay

ofWhitecalfelitigate Dep't Transp.,Dakotastanding NDN. 2007issues."have theto V.

669I 13,Kjolsrud 1144,(citing32, Corp.,Mgmt.MKB ND2003N.W.2d72715, 779 v.

affectedsufficientlyif is"Standing determineN.W.2d is82). the used to partyconcept a

Id. (internalpresentedjusticiable theisthat court."toto controversyaso as ensure

individualineitherlitigant interest,haveomitted).quotations "The must an oran

title,right,equitablelegalof action,in therepresentative capacity, oran oraorcause

jurisdiction ofthe theinvokeinofsubjectin orderthetheinterest tomatter controversy

1Ward ND 60,County 11,2004Bureau,Co. FarmId. Nodak(citing Ins.Mut.court." V.

identified standardsunder therecommendedis676 genital752).N.W.2d As notsurgery

lack standingPlaintiffstheDakota,performed inbeing Northof and tonotarecare,

12.1-36-02.1.section1(a)challenge subsection to

§N.D.C.C. 32-06-02of Law,Healththe Careprovisions[19] otherRegarding the

litigation,"[w]hen, theduringincluding:injunction,issuethewhen Courtoutlines anmay

is procuringis do,aboutthreatening,is doingdefendantthethatshallit to ororappear or

the subjectrightsplaintiff's respectingtheofviolationindonebesuffering, toactsomeor

whetherdecidingBeforeineffectual[.]"judgmenttherenderand tendingof actionthe to

factors: "(1) substantialfourconsidertrialinjunction,preliminary court mustgrantto aa

interestedotherharmirreparable injury; (3)the merits;of succeeding (2)probability toon

FarmWard CountyCo.Nodak Ins.Mut.interest."theeffect public(4)andparties; v.on

752.676 N.W.2d1ND 24,60,2004Bureau,

andremedydrasticandisinjunction extraordinarypreliminary"Generally, 'a[10] an

ofburdencarries theshowing,clearbytheunlessbe grantedshould movant,not a
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of N.W.2dVorachek (N.D.Bank 461Lankin, 580, 585Citizenspersuasion." StateV.

Wright Federal 428Procedure,1990) Practice 2948,Miller, §&C.(quoting &11 A. at

of preliminary injunction(1973)). isforprerequisite theThe issuanceimportantmost aa

is likelyif injunction applicantispreliminary granted, thedemonstration thethat, tonot

Id.be Additionally,decision rendered."before thesuffer harm meritsirreparable a canon

ininjunction themaintain'isof preliminary"the statustotemporary causea orpurpose

1996)(N.D.N.W.2d 804the Holecek, 545 800,Statetrial merits."untilquo a on V.

"decisionultimate1954)). TheN.W.2d 739, (N.D.69Gunsch,Gunsch 745(quoting toV.

of trial court[.]"discretion Fargothethewithinisinjunctionpreliminarydenygrant aor

of 406Christ, N.W.2d (N.D.401,488Women's Organization, LambsHealth Inc. V.

1992).

Succeeding MeritsSubstantial Likelihood of1) theon

chapter 12.1-36.1relief from N.D.C.C.Plaintiffstheabove, seek[11] outlinedAs

of right1)grounds fundamentaltheis unconstitutionalLawHealtharguing Carethe on

procedural4)3) protection;equalself-determination;andpersonal2)to parent; autonomy

of theseaddresswill eachCourtThe5) unconstitutionalanddue vagueness.process;

succeedingof merits.thelikelihoodthe substantialPlaintiffs'determininginclaims on

Right ParentFundamentala) to

interpreting constitutional"[i]nstatedhasCourtSupreme[112] NorthThe Dakota

Corp.Mgmt.MKBof construction."principlesgeneralapplyprovisions, statutory V.we

174,NDJaeger, 2010(citing Thompson31.N.W.2dTBurdick, 25,197, 8552014 ND v.

andeffect intenttheobjective is giveoverriding788 "OurN.W.2d 586).I 7, toto purpose

Bismarckof Fettig,(citing CityId.provision."the constitutionaladoptingof the people V.

provisionsconstitutionalofintent and"TheN.W.2d 247).601193,1999 ND 8, purpose

2010itself." Thompson,(citingId.languagefromif thepossible,determined,betoare

ascribe[s]Court][theprovisions, Supremeconstitutionalconstruing"In' 7).ND 174 at

adopted."whenhaveprovisionsunderstood theframersthe tomeaningthethe wordsto

"We1987)).899 (N.D.N.W.2d 897,402Pub. Schs.,DickinsonKadrmasId. (citing V.

adoptedpeopleeffect thewheninlawsandpracticeslegalconsider contemporarymay

177-78 (N.D.N.W.2d375 171,Orr,Id. (citing Stateprovisions."constitutionalthe V.

1985)).
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[|13] "[T]he North Dakota Constitution be inread the oflight history." Statemust V.

Allesi, 216 N.W.2d 805, 817 (N.D. "Compared1974). the U.S. Constitution, the Northto

Dakota Constitution itshas origins in dramatically different historical Hon.context."a

Jerod Tufte, The North Dakota Constitution: Original N.D.An Approach Since 1889, 95

Rev.L. 419417, (2020). "North Dakota itsadopted constitution than after100more years

ratification of the Constitution,U.S. following the Civil and theWar significant

reconstruction amendments, beforebut the U.S. CourtSupreme ofincorporated the Bill

Rights against the Id. The North Dakotastates." Constitutional Convention did not use

federalthe constitution model in formulating the constitution. State Jacobson,stateas a V.

545 N.W.2d 152, (N.D. 1996)157 (Levine, dissenting)SJ, (internal citations omitted).

" [A]nalysis of the willconstitution always parallel analysis of the federalstate not

Wrigleyconstitution." Romanick, I2023 50,ND 55, 988 N.W.2d (McEvers,231 J.V.

concurring).

[14] "North Dakota Constitution article I, section inenacted1 when1889 Northwas

Dakota admitted Wrigley,Union."the 12023 "SectionND 50 22. 1state to atwas as a

provides, '[a]llin individuals by free independentequally and and havepart, natureare

inalienable rights,certain which of enjoying defendingthose and life andamong are

liberty; acquiring, possessing and protecting and pursuingreputation; andproperty

obtaining safety happiness[.]"and Id. N.D.(quoting I, § 1). NorthConst. "Theart.

Constitution explicitlyDakota provides ofall ofcitizens rightDakota the enjoyingNorth

defending lifeand obtainingpursuingand Id.safety." [T]heand language N.D.in

Const. I, embodies ofthe§ 1, 'self-evident truths,' theand 'liberty'art. termessence

includes 'in the do whichthose things freeopportunity byordinarilygeneral, doneto are

men." 1MKB Management ND2014 197 Cromwell,StateCorp., 27 72(quotingat V.

DakotaN.W.2d 914 North(1943)). Court]N.D. has565, 9573, "[The Supreme

N.D. 12 theindue § insuresConst.recognized language andthe I, 'protectsart.process

26Id.1."and Const.byof the declared' N.D. I,enjoinment (quotingrights §art. atuse

Cromwell, 574-575).at

includingtheirfundamental, rightthechildren,rightnatural[15] have"[P]arents toa

State 1of NDdimension." Ehli, 2003 133,of which constitutionaliscompanionship, V.

theaddressedoftenhasCourt]North Dakota Supreme667 N.W.2d "[The635.7,
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of ofin theirdecisionsin making raisingrightsconstitutional theparents'nature course

Hoff v.children." I N.W.2dND and"A285.Berg, 115, 5951999 10, parent's paramount

theirof childrenright iscompanionshipconstitutional thatcustodythe superiorand toto

of in"Keepingomitted).Id. (internal interventionState thecitationsother person."any

childof with essentialis theminimum, consistentrearing necessity,tomatter toa

1977)).ideal." 636,N.W.2dId. "[P]arents639259 (N.D.American In R.D.S.,(quoting re

decisions."child TId. (quotingfundamental Inin rearinghave right 11to atautonomya

familyoflaw's the"The969 1998)).P.2d (WA2721,Smith, concept rests are on

child inlacks andexperience, capacitythat maturity,whatpresumption parents possess a

for "Ordinarily, should be31).judgment." P.2d969(quotingId. Smith, 'parentsIn atre

Id.ideas."peoplechildrentheir certainwhetherthe choose to toto orexposeones

fundamentaljurisdiction[16] havequestion inbeyond this that"It is parents a

ofhighestof order." Matterthetheir children iswhichrightconstitutional to parent

omitted). The(internal citations1993)of 558, (N.D.K.A.S., 564499 N.W.2dAdoption

legislativeapplied scrutinystricthas consistentlyCourtSupremeDakotaNorth actsto

I 6,83, 845Michael, 2014 NDKulbackirightinfringe the Seethat to parent. v.upon

"...we employ(holding strictI 16,Hoff, N.W.2d 285115,625; 5951999N.W.2d ND

theirright controlfundamentalintrusions parents'analyzingscrutiny when tostatutory on

1993)(N.D.565of 558,N.W.2dof K.A.S., 499Adoptionassociations"); Matterchildren's

fundamentalburdening parent'sjustifies theinterest"[o]nly compelling(stating statea

ofburdenthebearchild,his theandherwithrelationshipenjoyright muststateto ora

the[T]he bearsinstance"). "for thisindoingthe necessitydemonstrating stateso

compellingtailoredis narrowlydeprivationsuchthatofburden proving stateto a

stated:hasCourtDakota SupremeNorthThe115 9.IND1999interest." Hoff, at

determinationoffortailored,narrowlyisGenerally, statute purposea

eliminatesif anditonlyreview,strict scrutinyit surviveswhether targets

with theremedy."evil" it seeks Asof thethethan toexact sourcemoreno

narrowlyisregulationwhetherdetermination,interestcompelling not aor

offactorsbyis evidencedscrutiny analysisof strictfortailored purposes a

interest.governmentalstatedtheandregulationthebetweenrelatedness

ConstitutionalAm.Jur.2d16A(quoting100I197ND2014Corp.,MKB Mgmt. at

(2009).403§Law
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[1]17] "[The right isparent] however, absolute unconditional,and and it beto not, may

curtailed if harmfulsuspended child."the Ehli,State 6672003 ND 133, 1 7,toor v.

N.W.2d 635 (internal citations Theomitted). rightsexpansive under Const.N.D. §I,art.

limited" by1 the police impose such restrictions private rightstoare power upon as

forpractically the welfare all."ofgeneral MKB Management Corp., 2014are necessary

197ND T 28 (quoting Johnson Elkin, N.W.2d263 128-129 1978)).123, (N.D.at V.

[P]arents"
provide satisfies minimumthat community standards." Inmust care re

C.R.C., 2001 83,ND 6,I N.W.2d625 533.

The[18] Defendants in their Post Hearing Brief there has beenargue never a

decision rightthat [theextended parent] include forrightabsoluteto to toparentan a

thereforeand obtain desired medicate the beto,consent treatment parent towantsany

performed their (R:276:29:63).child." PlaintiffsThe theythat arguingcounter noton are

the right includes rightthe obtain medical desired. Rather,Id. theyto parent to any care

rightarguing "the infringementthem from righttheirparentto governmentprotectsare on

medical in theircollaboration with child iswhen that consistentconsentto to care care

'applicablewith the forofstandard treatingcare' (R:278:14:28).condition."a

[19] "The prominent late legalnineteenth American Cooleyscholar Thomascentury

mistakingcautioned against ofrecognition right beingconstitution's thestatea asa

"
Wrigley, 1ND 492023 50 Cooleyconcurring).(McEvers, ProfessorJ.atsource

stated:

consideringIn constitutionsState mistake ofthecommitmust notwe

because individualthat, and protectedguardedrights bysupposing are

theirthem, consideredalso be owing them.they Theseorigin tomust as

theinstruments butof thetheythe rulers, do not measurepowersmeasure

of therights governed.

Constitutional RestwhichLimitationstheCooley,Id. TreatiseThomas M.(quoting A on

of *36 (2d ed. 1871)).States the Americanofthethe Union,PowerLegislativeupon

but isinsteadtheexplained rightsconstitution people,'"Professor Cooley 'grants tonoa

of which theyrightsthe andfor enjoymenttheintheir protection'[d]esigned powers

Id.made."the constitutionbeforepossessed was

judicialrequiredoestherefore,rightThe fundamental[120] notparent,to a

decision.by Thelimited judicialbeboundaries.its onlyItexpanddetermination to can
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findsCourt the Health implicatesCare Law fundamentalthe right Specifically,to parent.

rightparent's informedmake medical decisions for their child regardingto thea treatment

of gender dysphoria consistent with recognized ofstandards isThis particularly truecare.

viewed inwhen conjunction with the right personal and self-determination.to autonomy

Strict scrutiny applies and the State N.D.C.C. chapter is12.1-36.1 narrowlymust prove

tailored compelling interest. The Defendants "the State maintainsto thestate asserta

ability regulate the medical profession..." theand of Healththeto Care isLawpurpose

the"to health well-being ofand minors within the State." (R:276:29:64;protect

R:276:30:66).

[121] The State has the authority regulate medicalthe profession. HarrieSeeto v.

Kirkham, Michael & Assocs., N.W.2dInc., 179 413, 1970)415 (N.D. (stating the

profession of architecture should be liketreated professionsthe dentistry,medicine,of

and law the inand State the ofexercise its police regulate professions).thesepower may

"While limit ofthe police definedbe accurately subjectisitcannot topower

constitutional limitations." CleveringaState Klein,rel. N.W. 118,249 126 (N.D.ex v.

1933). policeThe "is arbitrarilybe colorably exercised usednot topower or or as a

subterfuge for oppressing ofindividual class individuals." Cofmansome or V.

Ousterhous, 168 N.W. (Christianson,826, 1918)830 dissenting)(N.D. (quotingJ. 9

SupremeEncy. U.S. Court 523).Reports,

[922] theirTo position, the heavilyDefendants rely Sixththe Circuit Courtsupport upon

of decision in byL.W. throughAppeals Skrmetti,and Williams Cir.F.4th (6th40873V.

2023). March Tennessee laws "ban[ning]passed forIn 2023, medicalcertain treatments

withminors F.4thdysphoria." Skrmetti, 413.73 408 "Threegender minors,transgenderat

Unitedandtheir violatedsueddoctor claimingofficials, theseveral the Actparents, statea

forof movedId.protection."Constitution's anddueStates Theyequalguarantees process

Id. Districtthe in Court]"[Thegranteddistrictinjunction whichpreliminary part.courta

butthe couldsurgeriesbanlackedtheconcluded that challengers standing to contest on

The district413-414.blockers." Id.ban pubertythe hormones andchallenge courtaton

of theirmedicaldirectrightfundamental theinfringedfound the ban parents' to careupon

constitutediscriminated andbased transgenderchildren, improperly apersonssex,on

Id.414.Id. appealed.Tennesseeclass.quasi-suspect at
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[923] CircuitThe Sixth reversed. Sixth CircuitThe "[t]henoted challengers have not

rightthatshown medical 'deeplyis historyinrooted andto treatmentsnewa our

traditions' thusand beyond the democratic regulate." Id. 417 (quotingto atprocess

Glucksberg,Washington 521 U.S. S.702, 2258727, 117 Ct. (1997)). "ThatV. many

members medicalof the plaintiffs iscommunity the surely it isrelevant [b]utsupport

"AtId.dispositive." 416. medicaltheall and authoritiesregulatorynot at events, notare

of mind about using hormone therapy dysphoria."gender Id. "Else, FDAtheto treatone

would by have theapproved of forthese drugs these and "[t]hat haspurposes"now use

Id."happened Supreme"No Court extends right[the parent] generalnot to tocase a

right medicalreceive experimental "Gender-affirmingdrug Id.treatments."to new or

procedures often FDA-approvedemploy drugs for non-approved, label''off Id.uses." at

is"It418. well within policeState's off-label drugs."ban of certain Id.toa power uses

[124] The Eleventh Circuit ofCourt decisionreachedAppeals similar in Eknes-Tuckera

(11thof Alabama,Governor F.4th 2023).Cir.120580 Alabama banned2022, theInV.

prescription blockingofadministration puberty medication cross-hormoneor or

for minors. "ShortlyEknes-Tucker, Id. theafter1210. signed intoActtreatment at was

oflaw, theirtransgender minors, individualsconcernedotherandparents,a group

challenged claiming itthe constitutionality, thethatAct's violates ClauseProcessDue

Equalthe Clause districtofand Protection Fourteenth Amendment."the Id. The court

injunction enforcingfromgranted preliminary enjoining ofAlabama law.portions thea

Id.

[9|25] CircuitThe CircuitEleventh ofThe Eleventhreversed. thesethestated "
use

children-almost inmedications isfor 'deeplyin rooted'alone certainlygeneral-let not

oftradition.history "AlthoughId.nation's transgenderthere records1220.and at areour

from in history,individuals variousotherwise thegender nonconforming pointsor

hormoneof andmedicationblockingearliest-recorded puberty treatmentcross-sexuses

biologicalindividual'sbetweenof andfor discordancethetreating sex sensepurposes an

1220-1221.Id.identity intodid well twentiethuntil theof gender century." atnot occur

maketheindicates right decisionsthatbinding generalauthority thatis"[T]here tono

children' includes the right give[one's]control ofcustody,the andconcerning tocare,

Id. decisionstreatment."hormone "[T]hoseblockers andchildren pubertyone's cross-sex
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of decision-makingmedicalfundamental inright dothethe parentalapplying context not

right medicalfundamentalderivativeestablish obtain particularhavethat toparents aa

of medical professionalsfor long criticaltheir approve."childrentreatment as as a mass

reflectrightfundamentalwith the parentaldealingId. of"Moreover, all1224. theat cases

of 'itlimit whereauthoritythethread that properlythe states parentsmaycommon

of havechild,safetywill thejeopardize healthdecisions theparentalthat or aorappears

Id. 406for social burdens." Yoder, U.S.Wisconsin 205,significant (quotingpotential V.

tiedhistorical specificallyanalysis[W]ithout(1972)).1526S.Ct.233-34, "92 toany

likely theitPlaintiffs that ProcessDueshownissue, havemedications bethe tonotat

fundamental children[one's] with'rightConstitutionofClause the treattoguarantees a

(quotingId.acceptedmedically standards."subjectmedicationstransitioning to

416-17).F.4th 408Skrmetti, 73 at

genderwithofmedical minorsviewed thebans[926] haveOther Courts treatmenton

2021)Ark.882, (E.D.887Supp. 3dRutledge,differently. F.dysphoria BrandtIn 551V.

withdealtof 2021District ArkansastheforDistrict EasternUnited Courtthe States a

"genderforreferring minorfromprovidershealthcareprohibitedlaw thatArkansas any

life-savingpotentiallybans"lawthestatedDistrict CourtTheprocedures."transition

medicalacceptedwidelywithgiven in accordanceadolescentstransgendertreatment to

8823dSupp.F.dysphoria." Brandt, 551genderof adolescentprotocols for attreatment

substantiallyis626finds thattheproceedings, Court Acttheinthis point"At890. not

regulating theexperimentalfrominchildren Arkansasprotectingrelated treatmentto or

risksregarding thehealthpurportedDefendant'sdoctors andof Arkansasethics concerns

denied thedistrict891. TheId.procedures pretextual."transitionof gender courtatare

UnitedThe894.Id.injunction.preliminarygrantedanddismissmotion atState's to a

holdinginjunctionpreliminarytheaffirmedCircuitthe Eighthforof AppealsCourtStates

evidence."competingof theweighingthe district court'sinfind clear"[w]e errorno

2022).670 (8thCir.661,F.4th47Rutledge,BrandtBrandt through&by v.

GeorgiaofDistrictNorthernfor theDistrict CourtUnitedthe StatesSimilarly,[927]

banbroadthatshowstherapyof hormonebenefitsrisks andmedicalthedetermined " a

protectinginterest instate'sthelikelysubstantiallyis tothe treatment not serveon

medical[E]very"2023).Ga.(N.D.'195339281,2023 WLNoggle,Koechildren." atv.
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ofbenefitsId.different Theistherapy"[h]ormoneandrisks...carriestreatment no

by relief ofthecausedhealthmentalimprovedincludemedical " outcomestreatment

anxietyreducedself-harm,suicidality andlimited reducedincluding butdistress tonot

Id. ban"Afunctioning." *20.psychologicalsocialimproved andanddepression,and at

Id. Thebenefits."of theseof possibilitythewould deprive patientstherapyhormoneon

injunction. Id. *31.preliminaryCourtDistrict granted ata

similarof reachedIdahoDistrictforDistrict theCourtUnited[928] The States a

genderwithof minorsmedicalIdaho's ban theaddressingInconclusion. treatmenton

found:Courtthe Districtdysphoria,

safehistory oflongby have71banned HBmedical(1) the treatments a

medicalbysupportedandconditionsfor variousminorsin areuse

medicationstherigorous (2)subjected study;beenhasevidence that to

pubertymedical (suchgender-affirminginprocedures usedand ascare

cisgendermastectomies) usedandhormones,blockers, treattoare

medicalgender-affirming raisesfor (3)otheradolescents carepurposes;

of medicalotherwithassociatedcomparable risksrisks typesto care

medicalgender-affirmingfor minors; (4)freefamilies seekto careare

anddysphoria,genderwithadolescentsofwellbeingimproves the some

increasingpotentiallyharmful,bewithholding suchdelaying cancareor

ideation; and adolescents(5)suicidalself-harm, andanxiety,depression,

identify birththeirlaterunlikelydysphoriagenderwith to sex.asare

District2023). The*5 Idaho(D.8935065WLLabrador, 2023through Poeby &Poe V.

childrenofwellbeingphysicalsafeguarding thelevel,general"[a]tacknowledgedCourt a

assertedthefinds thatCourtthethisin14.* "ButId.important."ofis at case,course

minorsfor cisgendertheallows71HBthatpretextual, givenis treatmentsobjective same

CourtDistrictTheminors." Id.transgenderforbannedthusandunsafedeemedthat are

Id. 19.injunction.preliminarygranted ata

reachedFloridaofDistrictthefor NorthernCourtDistrictStatesUnitedThe[9] a

Florida2023).Fla.(N.D.1205676 3dSupp.F.Doe Ladapo,inconclusionsimilar V.

ofkindsspecificreceivingfromminorstransgenderprohibitingrulesandpassed statutea

itsIn1209.12053dF.676 Supp.it. Ladapo, atprovidingfromdoctorsandmedical care

isidentity"[g]enderstatedCourtDistricttheinjunction,preliminarygrantingorder a

of genderforofstandardswell-established treatment"Therereal." 1211.Id. careat are
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of medicaldysphoria." weightoverwhelmingId. authority"The1212.at supports

inhormonesof with agonistsGnRH andtransgender patientstreatment cross-sex

oflistlabeledDistrictThe theId. .laundryCourtcircumstances." "appropriate 1213.at

Id.rule"for "pretextual." 1221-1222.justifications andthepurported atstatute as

hormones."GnRHwith andagonists[T]here risks attendant" to treatment cross-sexare

offorbenefits overwhelming majoritythe patients"ThereId. substantialalso1222.at are

Id.hormones."with GnRH andagoniststreated cross-sex

illuminatingof thefor solethefederalreferences these[130] The Court purposecases

withofmedical genderminorsof regardinglack thebansconsistency treatmentstate on

regarding"all-over-the-map" lawsthemselves,likeThedysphoria. the statescourts, are

federal416. theseFurther,F.4th 408Skrmetti,dysphoria.genderrelated 73 courtsto at

havePlaintiffsTheConstitution.Unitedthe Stateshealth bans underexamined state care

Constitution.DakotaNorthclaims under thebring theirdecisionthe consciousmade to

included theinisItcondition.healthrecognized mentaldysphoria is[131] Gender a

of MentalManualStatisticalandDiagnosticPsychiatric Association'sAmerican

betweenincongruence"[a](R:206). markedisItFifth DSM-5-TR.EditionDisorders or

duration,months'least 6ofassigned gender,experienced/expressed gender andone's at

bedesireinclude:criteriaId.[criteria]." Thesesixleastmanifested by tostrongat aas

crossdressing;gender;othertheisinsistence thatgenderother strongthe aoneanor

fantasy play;playmake-believefor inrolescross-genderpreference strongaor

by otherin theengagedstereotypically usedfor activitiespreference toys, ororgames,

ofrejectiongender;otherof thefor playmatespreference toys,gender; strongstrong aa

of sexualdislike one'sassigned gender;withassociated theactivitiesand strongagames,

Id.experienced gender.ofcharacteristics one'sthefordesireand stronganatomy; sexa

dysphoria."for genderverificationobjectiveis"[t]hereThe Defendants[932] noargue

healthmentalactualisdysphoriathis gendertheTo not(R:276:8:19). suggestsextent an

schizophrenia,forof laboratoryisCourtunavailing. The testsit iscondition not anyaware

condition.healthmentalotherdisorder,personalitynarcissisticdisorder,bipolar anyor

dysphoria.with Atgenderminorsmedically treatingbenefitsthereClearly,[93] toare

endocrinologist,pediatricCasas,Dr. LuisPlaintiff,injunction hearing,preliminarythe a

gender-affirmingreceivewho atadolescentsresearchtestified that aarecaresuggests
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Balf,GabriellaPsychiatrist,self-harm suicide.of (R:267:48:7-10).risklesser Dr.or

withdysphoria treatedwith whogenderadolescentstestified have shownstudies are

ofqualityimproveddepression, andlowerbody image,improvedblockers, havepuberty

fromideation 41suicidal droppedshowedlife. referenced study(R:267:106:3-10). One

of blockers.with the puberty4 percenttopercent use

inherentof risksthesethiswithassociated Somerisks[934] alsoThere treatment. areare

painfulbeinjections couldtestified the(R:267:41:17-21). Casasmedications. Dr.with all

Thereof injection.formations (R:267:41:22-25).siteof theabscessriskthereand atwas a

headaches. (R:267:42:1).weight andcould inbe potential changes

prescribingdysphoria,gender[935] Specific medications used testosteronetreattoto

liverandin cholesterolchangespolycythemia,of andriskcarries enzymeacne,a

clotting,of bloodriskPrescribing thecarries(R:267:42:20-25).production. estrogen

Laidlaw,Dr. Michael(R:267:43:1-4).tenderness.breastweight gain, and an

ofhearing thedescribedandinjunctionpreliminarytestifiedendocrinologist, theat use

"experimental."adolescentsinhormonespuberty blockers and ascross sex

genderwithminorsblockersusing pubertytestified(R:268:256:12). LaidlawDr. treatto

life.laterfractures inof bonerisktheincreaseanddensityimpact bonecoulddysphoria

for themedicationsofthestatedLaidlawDr.R:268:259:1-7).(R:268:258:14-25; use

infertility. (R:268:256:12-dysphoria wouldgenderwithof adolescentstreatment cause

25).

conditionsotherusedbeenlonghaveblockerspubertyPlaintiffs[9]6] The treattoargue

diagnosed withPlaintiff, T.D.,example,For(R:9:11:21).precocious puberty.such wasas

themblockers before receivingtaking treatmentpubertyand beganpubertyprecocious as

if thethattheappreciatesCourtThe(R:10:2:11-13). argumentfor dysphoria.gender

forsafenecessarilycondition theyoffor themedications safe treatment areoneare

oftheForflaws.itshasthis treatmentHowever,of another. argumenttreatment

period.finite Atfortakenmedicationsinhibitingthe pubertypuberty,precocious aare

throughallowedisminorand thediscontinued tomedicationsthepoint goaresome

of dysphoriagendertheused formedications treatmenttheseWhenpuberty. aresame

all together.pubertyof preventingthefortakenthey purposeare
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healthmentalmedicalprofessional andPlaintiffs Amici,theand 21[937] The

for genderis appropriatethe"gender-affirmingorganizations, treatmentcareargue

interventionsaffirming medicalgenderfor adolescents,dysphoria that,and aresome

theSociety andEndocrineestablished bywith theguidelinestheconsistentnecessary"

the(R:278:3:5).for However,Health.TransgenderAssociationProfessionalWorld

ofexistenceguidelines theandbehind theseresearchtheaboutdisagreeparties an

"there's cleartestifiedpsychologist,Cantor,Dr.international James noaconsensus.

incongruencegenderexperiencingforof adolescentsmodelbesttheconsensus" careon

outlierUniteddescribed States "antheHe(R:268:202:1-15).dysphoria. amongstasor

theretestified(R:268:202:1). Dr. Cantorcommunity."international scientificthe anwas

citedexamplesSpecific(R:268:205:1-14).studied.had beenthatamount notenormous

density,bonehormonesof blockerspuberty andimpactslong-termthe cross-sex onwere

263:209:15-211:17).(R:268:205:3-14;neurocognitivefertility, development.and

andof CantorDr. Dr.withdisagreed muchrebuttal, BalfDr.[938] her writtenIn

for thethe of blockerspubertyindicatedBalf(R:264). Dr.Laidlaw's testimony. use

unequivocallyandthe 1980ssincestudiedbeendysphoria hasof gendertreatment

effectssideargued theBalf(R:264:1). Dr.healthmentalfavorableestablishes outcomes.

herduringHowever,(R:264:3).studied.extensivelybeenblockers haveof puberty

"[t]hereacknowledgedBalfinjunction hearing, Dr.preliminarytestimony the areat

things knowof, andmuchknowthings don'twell, thatknow thatdon'tthings wewewe

presented theevidencethesummarizesThis(R:267:119:19-20). toquite well." statement

dysphoria.genderwithof minorsmedicaltheregardingpointthisCourt treatmentat

of establishingburdenthebearinjunctionpreliminaryParties[939] seeking aa

Inherentof claims.theirof leastmeritstheof succeedingprobabilitysubstantial at oneon

ofrightfundamentaltheisConstitutionDakotaof parentsNorththeI,article 1sectionin

beandunconditionalabsoluteisrightThisdecisions.child rearingmake not mayorto

the rightinfringement tochild. parentHowever,theif harmfulcurtailed to uponany

is narrowlydeprivationsuchof provingburdenthebearsStateThestrict scrutiny.triggers

interest.compellingtailored stateto a

theregulateis its authorityStatethebyprofferedinterest tocompellingtheHere,[140]

professionmedicaltheregulateauthorityhas theWhile Statetheprofession. tomedical
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limits. infringesPlaintiffsthis police HealthThehasalso Lawthe Carearguepower upon

identifiedfundamental haverightthe rightThey established theunder Northto parent. an

Plaintiffstheir is cognizable. ultimatelyTheclaimConstitutionDakota beand may

theirinsuccessful challenge.

of"[a][141] unlessconclusive constitutionalitypresumptionenjoysHowever, statute a

federal N.it constitution."the Haneyitclearlyis shown that contravenes state or V.

"[A]ny doubtWorkers 1994).N.W.2dDakota 197 (N.D.195,518Comp. Bureau, toas

offavor validity."its Valleyinbe resolved S.possible,its constitutionality wheremust,

of1977). TheN.W.2d 425,Grain presumption(N.D.Dealers 434257Ass'n,

itsunconstitutionaldeclaredbeis will unlessconstitutionality that notstatutestrong aso

764, (N.D.invalidity Craig, 766N.W.2ddoubt.beyond 545is reasonable In reaproven

[theofof four NorthVI,1996). members4, the§"Under N.D. Const. art. concurrence

unconstitutional." Mgmt.required MKBdeclareCourt] isDakota Supreme statuteto a

197, 31.N.W.2d60, 8551Burdick, 2014 NDCorp. V.

clearbeenfind hasproceedings, therethe Courtin[142] this theAt cannotstage a

Caretheir claimlikely Healththesubstantially succeedPlaintiffsshowing the to onare

rightfundamentalviolates theLaw to parent.

Self-Determinationandb) Right Personalof Autonomy

self-thorough-goingofpremisethewithlaw[43] "Anglo-American starts

body andof hisbeconsideredisfollows eachthatdetermination. It to master ownman

life-savingofperformanceprohibit themind, expresslyif of soundhe behe surgery,may,

1960).(K.S. "A1093,P.2d 1104350Klein,Natansonmedical treatment."other v.or

unwantedrefuseinterestlibertyhas protectedconstitutionally tocompetent person a

360 1995)N.W.2d 358, (N.D.Vogel, 537Schuetzlerel.Statetreatment."medical ex V.

S.Ct. 2841,110278,261,U.S.Health, 497ofMissouri Dept.Director,Cruzan(citing v.

isself-determinationandininterest personalperson's"A(1990)).2851 autonomy a

philosophicalandlegalwell-establishedwithcommandingfundamentally one,

380-383P.2d 375,855Court (Andrews),Id. SuperiorThor(citingunderpinnings." v.

isinterests,protectedconstitutionallylike otherthis right, not1993)). "But(G.A.

in refusinginterestlibertyprotectedconstitutionallyId. "[W]hether person'sabsolute." a

hisbalancingbydeterminedbeviolatedbeenhasmedicalunwanted musttreatment



ofPage 261708-2023-CV-02189

omitted). TheId. quotationsinterests." (internalinterestsliberty relevanttheagainst state

refusing unwantedapplies, onlyand self-determinationright of personal tonotautonomy

MKBavailableregarding Indecisionsmakingmedical but also treatment.treatment, to

N.W.2d concurring).85598, J.,(Kapsner,31IBurdick, 2014 197,NDMgmt. Corp. V.

[theliberty constitution,right theunderburdenis alleged"When statetostatutestate aa

Hoff, ND1999Id. (citing1 100scrutiny."Court] strictappliesNorth Dakota Supreme at

regulationinvolved,interestsfundamental rightsT "Where13).115 stateat aor are

interest andcompellingbe justifiedfundamental byrightslimiting onlythese stateacan

legitimatetheonlydrawnlegislative narrowlybe statetoenactments must express

Id.interests stake."at

recognizes ofthecommunityprofessional medical[144] States,United theIn the use

for genderappropriatethehormonesandblockerspuberty treatmentcross-sex as

(R:128:6:12). StateTheisthisadolescents,fordysphoria, thatand care necessary.some

attempted theif banitdifficulty Lawjustifying Health Carethewould have toextreme

prohibitfactBut,dysphoria. thegenderwithof adultsmedical state nottreatment maya

children.for See Princedoitsomething doesdoingfromadult cannotnot v.someanan

authority(1944). "The state's438Ct.168, 64158, S.U.S.Massachusetts, 321 over

policeId.of adults." "Thelike actionsthanbroaderisactivitieschildren's powerover

for thesuchexerciseofright thetheandthe patriceand tostate powersas parenspower

inherent in theprotectionofneedin suchinfants whoofprotectionandwelfare areare

1953).(N.D.N.W.2d 514, 539of 59Gronna,rel. City MinotStatestate." V.ex

generallytheytheytobacco,alcohol[945] cannot vote,Minors cannot areoruse

of Statetheof examplesfew thejustThesefrom marrying.prohibited numerousaare

of itsexercisetheindifferentlyand adultsminorstreating powers.

Courtbut thechallenge,in theirsuccessfulbeultimatelyPlaintiffsThe[46] may

Plaintiffs substantiallytheshowingclearhas beentherepoint,thisfind, areatcannot a

personalrighttheviolatesLawCareHealthclaim thetheir tosucceedlikely to on

self-determination.andautonomy

ProtectionEqualc)

contained withinisConstitutionDakotain Norththeclauseprotectionequal[47] The

stating:22,and§§ 21Article 1
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be grantedshallimmunitiesprivilegesspecialNoSection 21. everor

legislative assembly;by therepealedrevokedaltered,bewhich not ormay

privilegesgrantedbeof citizensclasscitizenshall ororanynor

all citizens.beshall grantedthewhichimmunities tonottermssameupon

uniform operation.shall haveof generallawsAllSection 22. nature aa

prohibitdofederal constitutionsandof theclauses[48] equal"The protection notstate

ofof people."differentidenticalclassifications requirelegislative treatment groupsor

[keep]simplyThey656 718. "N.W.2dTND 15, 7,2003State Leppert, governmentV.

alike."in relevantallwhodifferentlyfrom treatingdecisionmakers respectsarepersons

640N.W.2d31, 5641Clayburgh, ND 110,1997Through&ByStateHamich, Inc. v.

"Legislative(1992).2326S.Ct.11210,Nordlinger U.S.Hahn, 1,505(citing V.

rightdepending theof scrutiny,standardsdifferentsubjectclassifications to onare

T 7.ND 15Leppert, 2003classification."challengedbyinfringed the at

1 StateSchool No.Dist.PublicBismarckinCourtSupreme[149] DakotaThe North V.

1994)(N.D.247N.W.2dAssembly, 511LegislativeDakotaNorthThroughandby

Northunder theprotectionfor of equalclaimsscrutinyof judicialoutlined standardsthe

Constitution:Dakota

locatefirstgrounds,protectionequalchallengedisWhen statute weona

scrutinyapply strictreview. Weofstandardappropriatethe to an

rightfundamentalofinfringementclassificationinherently suspect aor

shownisitunlessclassificationchallengedthestrike downand statutory

thethatandgovernmental interestcompellingthat the promotesstatute a

Whenitsfurtherlawthebydrawndistinctions to purpose.necessaryare

intermediateapplyinvolved,right issubstantiveimportant we anan

betweencorrespondencecloserequireswhichreviewofstandard a

class,Whenlegislative goals.andclassification suspectstatutory no

applyinvolved,isrightsubstantiveimportantright,fundamental aweor

it isunlessclassificationlegislativethesustainandstandardbasisrational

legitimaterelationshiprationalbearsand toarbitrarypatently ano

governmental purpose.

omitted).quotationsandcitations(internalId. 256at

thetriggered byisclauseprotectionequalDakota'sNorthPlaintiffsThe[150] argue

experiencingadolescentstransgenderburdens"[u]nequelyitbecauseLawCareHealth

prevailingwithconsistentof medicallydenialfordysphoriagender carenecessarya

non-transgenderprovidedbethis toallowingwhile toof exactstandards caresamecare,
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"[b]y singlingPlaintiffsThe(R:2:33:140).whatsoever."forpatients argue,reasonany

Healthof thepatient,thepurely thebasedmedicationsspecificwhoout sexonaccesscan

offundamental rightinfringes theof anddiscriminates basistheclearlybanCare sexon

DefendantsThe(R:278:17:32).Dakotans."allby Northenjoyedprotectionequal

betransgenderrecognizedhas "neverDakotaNorthdisagree and suspecttostatus aargue

based.isdiscriminationDefendantTheclass." (R:82:12:27). ageanyargue

DakotaNorthexisted inandpeopletransgenderPlaintiffs[951] theAs notnote, neware

is evidence theythereNevertheless,(R:278:1:1).statehood.prior to werenoeven

PriorConvention.Constitutional 2023Dakotaconsidered Northdiscussed the toator

transgenderWhileindividuals.transgenderdealing withhad lawsNorth Dakota no

acknowledgedbeenhavethatcharacteristicssimilarindividuals share to asgroups

lead thewouldDakota thathistory of Norththenothing inclasses, there is tosuspect

CourtSupremeby Northrecognized Dakotathebewouldtheyconclusion newas a

class.suspect

classprotectedbeing istransgenderfindsthe Courtabove,[952] theFor not areasons

basis. Therationalanalysis isprotectionequalof underscrutinyleveland the anproper

standardbasisrationaldescribed thehasCourtSupremeNorth Dakota as:

willclassificationlegislativeof review,standardbasisrationaltheUnder a

rationalbearsandarbitrarypatentlyisitsustained unlessbe no

classification doesinterest.legitimate Arelationship notgovernmentto a

thatconceivedreasonably befactsofifequal protectiondeny state canany

competingfield ofpoints inprecisewhatThroughit.would sustain manya

lines isitsdrawnhavesuitablymightlegislature notmost apressures a

reasonablewithclassificationre-examination. Ajudicialforquestion a

because inclause merelyprotectionviolate equalthedoesbasis not

inequality.init resultspractice some

ofpoliciesmotives,specialtheknowneedA court not aorreasons,

thelongclassification,particularin adoptinglegislatureState so asa

longandlegislatureof thewithin theis topolicy pursue, assopowerone

motives,thoserelationreasonablebearsclassificationthe to orreasons,a

fordemanddoesClauseProtectionEqualThepolicies. not purpose or

governmentalWhileclassification.itssupportingrationale a

forclassification,forarticulatedhaveneeddecisionmaker not purpose aa

thatidentifiablebetherereviewof judicial must maypurposeanpurposes

governmentalof thethatbeenhavereasonablyconceivably or

decisionmaker.
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(N.D.201195,N.W.2d518Bureau,CompensationWorkersDakotaNorthHaney v.

omitted).quotationsandcitations(internal1994)

genderbenefitspsychologicaldocumentedwhile therenoted,previously[953] toAs are

theregardingdisagreementalsoisThererisks.potentialalsothereaffirming arecare,

for unforeseenpotentialtheavailable anddataresearch andof thesoundness

basisrationaltheunderchallengesurvivewouldLawCareHealthThe aconsequences.

standard.

ProcessDueProcedurald)

Casas'sDr.violatesLawCareHealthis thethatPlaintiffs'[954] The argumentnext

Dr.deprivedLawCarethe HealthPlaintiffsThedueright proceduralto argueprocess.

hisandLawCarewith Healththecomplyopportunitywith the toCasas to pursue

Casas's"infringes Dr.LawCareHealthis thetheirSpecifically,profession. argument on

gender-affirmingprovidingfromprohibits himitbecauseinterestsprotected tocare

professionof hisethicsviolate thehimforcingDakota,Northinpatientsadolescenthis to

(R:278:18:35).liability."criminalriskor

successfulbeorderinneedPlaintiffstheelements[955] There toto on atwo proveare

libertyprotectedconstitutionally1) that propertydueprocedural argument: oraprocess

requirementsdueproceduralminimumwhether2)andisinterest stake; wereprocessat

DakotaNorthWhitecalfeheard.opportunity bemeaningfulandnoticeis,that to v.met, a

197,ND2016Curtiss,Curtiss779;N.W.2d20, 757132,NDof 2007Dept. Transp., V.

Matterfairness.fundamentalnecessitatesdueProcedural565.N.W.2dT 8, 886 process

protected interestconstitutionallyIf417.N.W.2d93410,TNDof 263,2019Didier, no

Dept.DakotaNorthMorellrequirementsduetheinvolved,is not necessary. V.areprocess

beandflexibleis"Due mustN.W.2d 111.598I 8,140,1999 NDof Transp., process

becircumstancestheoftotality musttheallbasis. Incase-by-caseconsidered cases,on a

102.N.W.2d9241 9,73,ND2019Nice,Stateconsidered." v.

theirinvalidatedoes argumentexceptionthe notPlaintiffsThe[9|56] statutoryargue

below.outlinedisagrees,CourtTheunconstitutionallyisclausethebecause asvague.

justpatients,minorhiscontinueCasasDr.allows to treat asexception toThe statutory

belowdiscussedAdditionally,Law.Careof Healththethebeforebeenhad ashe passage

theparties,interestedotherharminjunctions,preliminaryof tofactorthirdthein
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Dakota, whichof NorthintransgenderotherallegedPlaintiffs youththehave not presence

whoofafter the the Health Care Lawdysphoriawith genderdiagnosed passagewere

rightCasas'sof Dr.such,exception.fall theprotectionwould under the Asstatutorynot

beenhefail. has hasshownCasasDr.procedural due notmustargumentto process

himwould allowlife, exceptioninterest,of theliberty,deprived statutoryproperty asaor

criminallicense befear of his subjectlosingmedical withouthis practicecontinue toto or

prosecution.

finds hasCasasDr.the Courtits analysis,[957] Further, although nottounnecessary

noticeboth andgivenbecause heof dueproceduraldeprivedbeen anprocess was

himself, providedbill. Casas,of underlying Dr.thetheheardbeopportunity to on passage

actualbefore itsLaw, monthsCarelegislature Healthbefore passed theittestimony theto

containedprovisionsbill, theof wellthenoticeTherefore, hadCasasDr. asaspassage.

thehis thoughtsLegislaturethebyability heardbehadit, theandwithin toextra onon

hasfind CasasDr.clause, Courtthewith thesuch,As cannotmatter. aemergencyeven

of dueproceduralsucceeding claimhisofprobabilitysubstantial process.on

VagueUnconstitutionallye)

isLawCareHealththeis thatPlaintiffsof thelast[958] The argument

findingforrequirementsTheface.itsunconstitutionally statuteavague on

Dakota:inestablished Northis wellunconstitutionally vague

minimumif: lawthe(1)unconstitutionallyislawA createsnot vague

withchargedjuryjudge,officer,policereasonablefor theguidelines or

withreasonableprovideslawthe(2)law, andenforcing the persona

islawconduct. Aprohibitedof thewarningfairandadequate not

bywhen measuredchallengedif the language,unconstitutionally vague

of thewarningadequategivespractice,understanding andcommon

fairfordistinctsufficientlyboundariesand marksproscribedconduct

law.of theadministration

quotationscitation andN.W.2d (internal76591612,1201,2018 NDof D.D.,In Interest

omitted).

enforcement.arbitrarytheir face,laws,Unconstitutionally[959] encourageonvague

lawsCriminalN.W.2d 120.1 729 mustND 13,44,2007Belfield Kilkenny,ofCity V.

peopleordinarythatdefinitenesssufficientwithcriminal offense"define the can
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Dakotathe NorthKilkenny,Id. Inprohibited." 19.isconductwhatunderstand at

elaborated:CourtSupreme

challenge:of general doeslanguageThe supportnot vaguenessausemere

of istheif meaningtheisofdefinitivenessofthe statuestatute mettest a

dictionary,thesimilarreferencebyfairly ascertainable tostatutesto oror

meaning.acceptedgenerallyandhaveif wordsquestionedthe common

giveCourttheinterpretation situation,like otherAdditionally, justId. muststatutoryany

meaning,understoodcommonlyandordinary,plain,theirin theusedwordsthe statute

Stateplainlyintentiondefinedspecificallytheunless contraryterms appears. v.orare

subjectrelating the"Statutes254.N.W.2dI 7748,2009 182,NDNess, matterto same

meaningfulgiveif possible,harmonized,beshouldandconstrued togethershall be to

Comm'nPublicuseless."otherrendering thewithouteach,effect V.to serv.one or

N.W.2d 763.7561 20,184,NDGrain, Inc., 2008Minnesota

exceptionprovidesthatof LawCaretheportion HealthPlaintiffs the[160] The anargue

§N.D.C.C.Specifically, 2subsectionunconstitutionallyisenforcementits toto vague.

performance"[i]fapplydoesLawCareHealththe12.1-36.1-03, not orstates

The21, 2023."Aprilbeforebeganthe minorprocedureof medicaltheadministration on

itbecauseunconstitutionallyisprocedure""medicalthecontendPlaintiffs vagueterm

permissibleisof conductspecificwhatprovide noticeadequatelydoes typetonot as

exception.theunder

unconstitutionallyisLawCareHealththedisagree that[°61] DefendantsThe vague.

§ 12.1-36.1-N.D.C.C.withincontainedexceptionthewhenthatDefendantsThe argue,

is erased.ambiguitythe12.1-36.1-02§with N.D.C.C.in conjunctionreadis03

conjunctionread inbeandisolationinreadbe12.1-36.1-03[962] Section mustcannot

"following practices"the12.1-36.1-02(1)Section12.1-36.1-02.with N.D.C.C. § states

providerhealthItcategories.four not:identifiesandprohibited states maycareaare

hysterectomy,castration,Perform vasectomy,a.

orchiectomy,metoidioplasty, penectomy,oophorectomy,

vaginoplasty;phalloplasty, or

Performb. mastectomy;a

supplyotherwiseadminister,dispense,Prescribe, anyorc.

withminor'stheof aligningthehasthatdrug sexpurpose

thewhenminor'sof theperceptionminor'sthe sex

including:with minor'stheinconsistentisperception sex,
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medication normalPuberty-blocking puberty;(1) to stop

of females;Supraphysiologic doses(2) testosterone to or

of males;dosesSupraphysiologic(3) toestrogen or

bodyhealthy nondiseasedotherwised. Remove part ororany

for circumcision.maletissue, except a

"followingtherelates12.1-36.1-03in N.D.C.C. §"medical procedure"The toterm

interpretationThe with theCourt$listed 12.1-36.1-02.N.D.C.C.underpractices" agrees

identifiedmedicalof thereceivingifoffered Defendants that minorby the careanywasa

2023,12.1-36.1-02(1) April 21,of prior§N.D.C.C.(1)(d)throughin subsections (1)(a) to

(R:276:35:78).minor.thatof apply12.1-36.1-02 doessectionthe entirety not to

receivingRoe, whoPamelaandDoe,Plaintiffslike[963] T.D., Jamesminors,For were

theyAprilprior 2023,dysphoria 21,genderofformedications the totreatment can

available Northindysphoria thatgenderofmedical theforreceive treatment wascareany

of Health Care Law.thepriorDakota enactmentto

ofprobabilitysubstantialPlaintiffs havedofinds thetheTherefore,[964] Court not a

unconstitutionallyisLawCareHealththeclaim thatof theirsucceeding meritstheon

vague.

Injury2) Irreparable

whetherdecisionitsinconsiderationforfactor Court's[965] thesecondThe totoas

preliminaryifsuffer theinjury willirreparableinjunction is thepreliminary partygrant aa

Romanick,WrigleyinCourt,SupremeDakotaNorthThegranted.injunction is not V.

injury""irreparablewhatoutlined constitutes as:an

compensated inadequatelybeitirreparable whenisinjuryAn cannot

be shownthe pecuniary damagethatit isand todamages, not necessary

thedestructiveof,changein seriouswhich resultbe Acts to,great. areora

it has beenwhichincharactertheineitheraffected physicallyproperty or

injury.irreparableheld doenjoyed, anor

of Lankin,BankCitizens StateVorachek(quoting231N.W.2d98834,T2023 ND 50, v.

1990)).(N.D.585461 N.W.2d 580,

theenforced duringbeallowedCare Law isHealthif thePlaintiffsThe to[966] argue

and Dr.Plaintiffsthe minorwillirreparable harmlitigationthisofpendency tocome

1)because:suffer harmirreparablewillPlaintiffs theytheSpecifically,Casas. argue

suicidality,alleviatedand hasthemlifesavingbeenhasmedicalgender-affirming tocare
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Plaintiffsthe2)psychologicalandemotionalotherself-hatred, andself-harm, symptoms;

hadhas3)another Dr.in Casasthroughhave state;toto extreme careaccessmeasuresgo

criminalofdueDakota threatmedical in theNorthgender-affirminghisend toto care

psychologicalandemotional,Plaintiffs experiencing stigmatic,4) theprosecution; are

Plaintiffs longerminorthein andNorthfeeling 5)safe Dakota;throughharm, not noare

their chosenallowwould throughthemwhichhormonebeginallowed therapy toto go

theirtimethepuberty at peers.assame

irreparable isharmregardingPlaintiffs'of the[967] The majority argumentvast

ingender-affirmingreceivePlaintiffsbelief the minorthepredicated cannot careupon

the hasdiscussed, CourtpreviouslyR:278:25:51-53).(R:278:24:50;North AsDakota.

PlaintiffsThe minorunconstitutionallyisfound 12.1-36.1-03N.D.C.C. §that not vague.

priorreceivedcouldthey haveDakotain Northmedicalreceive the tocaresamecan

of Law.the CareHealthpassage

longerhe isirreparable becausesuffering harmisThe[968] Dr. Casasthatargument no

CourtTheholdDakota doesNorthingender-affirmingofferable muster.notto care

bewho couldtransgender youthonlybe thePlaintiffsrecognizes minorthe notmay

his havepatientsoftestifiedCasasDakota.by North Dr.inDr. Casastreated some

identify thecouldbutenactedLawHealth Carethesinceseeing himstopped notwas

impacted thebyfinanciallyhetestifiedfurtherHe(R:267:75:13-25). notwasreason.

clinic isMysomebody else.seeingthem, I'mif I don'tbecause "LawHealth Care see

finds Dr. CasasCourttheTherefore,(R:267:76:18-20).not."theyfull whether orcome

injunction.preliminarybeing deniedfromsufferpersonallywill not a

burdentheirfailedhavefinds PlaintiffstheCourtthethese[169] toFor meetreasons,

injunction.preliminarywould issuingjustifywhichharmirreparableof showing a

PartiesInterestedOtherHarm3) to

if thepartiesinterestedotherharmtheisCourtthefactorthird relevantThe[170] toto

othertherePlaintiffsTheinjunction.preliminaryissuedoesCourt arearguenot a

will sufferwhoDakotain Northphysiciansandminorstransgendersituatedsimilarly

the publicallegedStateThe onlygranted.isinjunctionpreliminarytheifharm not as

of theirfactorfourthwith thefactorthiscombinedsuch,parties" andinterested"other as
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The State provided exclusively thisargument. Therefore, thearguments tono prong.

willCourt address the State's in factor four.arguments

[971] The Plaintiffs claim there other transgender in Northyouth Dakota who wouldare

suffer ifharm preliminarythe injunction is PlaintiffsThegranted. cite their originalnot to

Brief ofSupport Motion for Temporaryin OrderRestraining and Preliminary Injunction.

(R:278:27:58). The Court highlights this because Plaintiffsthe specifically allege other

adolescents" transgender receiving hormonecurrently therapy in willDakotaNorth

also irreparablybe harmed. (R:9:34:74). If these transgender youth receivingwere

hormone therapy prior April 21, they2023, continue inreceive Northto tomay care

Dakota.

[172] Dr. Balf gendertestified dysphoria is diagnosis "" (R:267:105:16).rarea

There other transgender Northinbe Dakotayouth receivingwho gender-notmay were

affirming prior April 21, 2023. However, Court withhasthe presentedbeento notcare

evidence these transgender subsequentlyhave formedicalyouth sought treatmentany

dysphoriagender and been turned away.

[973] For this Plaintiffs' alternativethe healththatargument,same reason, care

being becauseinjuredproviders they unable provide transgendertotreatmenttoareare

in fail.Dakota, The Plaintiffs havealsoNorthyouth harm otherestablishedmust tonot

interested parties.

InterestPublic4) Effect on

[974] preliminaryforfinal factorfourth inThe the consider grantingand Court to a

effect Courtinterest. North Dakotainjunction public SupremethisFor factor,is the theon

islooked decidedmaintaining until theof theimportance thehas the statusat quo oncase

has interestthethatThe Plaintiffs2023Wrigley, 38. public50NDmerits. Iat argue no

shouldinjunctionunconstitutional bethe preliminarylaw and granted.enforcingin an

of preliminaryissuing thetherequiresPlaintiffsthe theFurthermore, statusargue quo

for receive gender-affirminginjunction allow minors toto care.

implementinginterest inhasthe publicthe DefendantsConversely,[975] strongargue a

thelegislationin passedthethe wide whichmarginsStateThelegislation. highlightsthe

inhas beenHealth Care Lawthis theof pointtheand AtSenate.RepresentativesHouse
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place for public inThe interest maintaining the weighs againststatusyear.over a quo

granting injunction.preliminarya

[9]76] Court would,The however, highlight the have been thestatus notquo may as

Plaintiffs perceived. previouslyAs discussed, Courtthe with Defendantsthe thatagrees

the Health Care Law does minorsapply who received gender-affirmingtonot any

medical Northin Dakota prior April 2023. These includingminors,21, Plaintiffstocare

T.D., James Doe, Pamelaand Roe, receivedwho puberty blockers cross-hormoneor

thefortherapy of gender dysphoria prior April 2023,21, receivetreatment to can any

gender-affirming havecouldthey received in North Dakota the Healthprior Caretocare

Law's enactment.

Conclusion

[9]77] theFor above finds the failedPlaintiffsCourt have their burdento meetreasons,

factorsof theeach four issuancerelevant preliminaryof injunction.the Therefore,toon a

the Court fortheDENIES PreliminaryMotion Injunction.

IT IS ORDERED.SO

Dated 5, 2024.June

JudgeDistrict

District


