
STATE OF MICHIGAN 
IN THE COURT OF CLAIMS 

DR. VIKTORIA KOSKENOJA, SAMUEL 
HOLCOMB, JAMIE AIRD, NICOLE 
SAPIRO VINCKIER, MARK VINCKIER, 
MADALYN KNUTSON, DR. LAURA 
LOZIER, DR. JEROME WINEGARDEN, 
and DR. LISA HARRIS, 

Plaintiffs, 

v 

GRETCHEN WHITMER, in her official 
capacity as Governor of the State of 
Michigan; DANA NESSEL, in her official 
capacity as the Attorney General of the 
State of Michigan; JOCELYN BENSON, 
in her official capacity as Secretary of 
State of the State of Michigan; 
ELIZABETH HERTEL, in her official 
capacity as Director of the Michigan 
Department of Health and Human 
Services; and MARLON BROWN, in his 
official capacity as Director of the 
Michigan Department of Licensing and 
Regulatory Affairs, 

Defendants. 

Court of Claims No. 25-000165-MM 

Honorable Sima G. Patel 

DEFENDANTS’ 1/20/26 BRIEF 
REGARDING JURISDICTION 

  / 

Ryan Maddock, D.C. Bar No. 1022945 
(admitted pro hac vice) 
Attorney for Plaintiffs 
RMaddock@perkinscoie.com 
PERKINS COIE LLP 
700 13th Street NW 
Washington, D.C. 20005 
(202) 654-1784

Katherine E. Page, Bar No. 32903 
(admitted pro hac vice) 

Kyla Barranco (P81082) 
Assistant Solicitor General 
Rebecca Aboona (P81977)  
Assistant Attorney General 
Michigan Dep’t of Attorney General 
Attorney for Defendants 
P.O. Box 30736 
Lansing, MI 48909 
(517) 335-7632
barrancok@michigan.gov
aboonar1@michigan.gov
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Attorney for Plaintiffs 
KPage@perkinscoie.com 
PERKINS COIE LLP 
130 I Second Avenue, Suite 4200 
Seattle, Washington 98101-3804 

Kenneth M. Mogill (P17865) 
Mogill & Lemanski, PLLC 
27 E. Flint Street, 2nd Floor 
Lake Orion, MI 48362 
(248) 814-9470
kmogill@bignet.net
kmogill@miethicslaw.com

  / 

DEFENDANTS’ 1/20/26 BRIEF REGARDING JURISDICTION 

On January 6, 2026, this Court ordered briefing “addressing whether there is 

a case and controversy triggering this Court’s jurisdiction.”  (1/6/26 Order, p 1.)  

Defendants Governor Gretchen Whitmer, Attorney General Dana Nessel, Secretary 

of State Jocelyn Benson, Director of the Michigan Department of Health and 

Human Services Elizabeth Hertel, and Director of the Michigan Department of 

Licensing and Regulatory Affairs Marlon Brown (collectively, “Defendants”) assert 

that Plaintiffs Dr. Viktoria Koslkenoja, Samuel Holcomb, Jamie Aird, Nicole Sapiro 

Vickner, Mark Vickner, Madalyn Knutson, Dr. Laura Lozier, Dr. Jerome 

Winegarden, and Dr. Lisa Harris (collectively, “Plaintiffs”) bear the burden to prove 

“a case of actual controversy” under MCR 2.605(A)(1), such that this Court may 

exercise jurisdiction over this action.  See Taxpayers for Mich Const Gov’t v 

Michigan, 330 Mich App 295, 303 (2019), affirmed in part, vacated in part, reversed 

in part on other grounds, 508 Mich 48 (2021); Citizens for Common Sense in Gov’t v 

Attorney General, 243 Mich App 43, 55 (2000) (“What is essential to an ‘actual 
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controversy’ under the declaratory judgment rule is that plaintiff plead and prove 

facts which indicate an adverse interest necessitating a sharpening of the issues 

raised.” (quotation omitted)).   

A case of “actual controversy exists when a declaratory judgment is needed to 

guide a party’s future conduct in order to preserve that party’s legal rights.”  League 

of Women Voters of Mich v Sec’y of State, 506 Mich 561, 586 (2020); see also MCR 

2.605(A)(1) (requiring an “actual controversy” involving “the rights and other legal 

relations” of “an interested party”).  Defendants do not challenge this Court’s 

exercise of jurisdiction over this matter and believe that judicial resolution is 

necessary. 

Indeed, this case presents a unique circumstance:  A constitutional 

amendment has altered Michigan’s legal landscape and rendered certain laws 

unconstitutional.  Plaintiffs challenge provisions within Michigan’s Estate and 

Protected Individuals Code that prohibit a designated patient advocate from 

effectuating a patient’s decision to withhold or withdraw life-sustaining treatment if 

the patient is pregnant.  (E.g., Compl, ¶¶ 8–10.)  Defendants agree that the 

challenged laws violate Michigan’s fundamental constitutional right to reproductive 

freedom, Const 1963, art 1, § 28, and cannot ascertain a non-frivolous argument to 

the contrary.1  Still, the challenged laws remain on the books and—until repealed or 

 
1 The Department of Attorney General has erected an Isolation Wall to allow a 
separate team of attorneys to evaluate the constitutionality of the law.  (Exhibit A, 
Notice of Isolation Wall.)  This Court could invite that team—or another entity—to 
seek intervention.  See League of Women Voters, 506 Mich at 579. 
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declared unconstitutional—are ostensibly enforceable against Plaintiffs and others 

similarly situated.  It is the role of the judicial branch, not the executive, to say 

what the law is, Marbury v Madison, 5 US 137, 177 (1803); therefore, judicial 

resolution is necessary to guide the parties’ conduct and preserve the legal rights of 

Plaintiffs and all pregnancy-capable Michiganders.  (See Exhibit B, 5/17/22 Op & 

Order, pp 7–13, Planned Parenthood of Mich v Attorney General, Court of Claims 

Case No. 22-000044-MM (finding a sufficient “case of actual controversy” for 

purposes of the declaratory judgment rule despite the defendant’s agreement with 

the plaintiffs’ legal argument when the question of remedy remained outstanding).)   

And the controversy here is not hypothetical.  See UAW v Central Mich Univ 

Trustees, 295 Mich App 486, 495 (2012) (explaining that the actual controversy 

requirement under MCR 2.605(A)(1) “prevents a court from deciding hypothetical 

issues”).  See also League of Women Voters, 506 Mich at 586 (holding that the 

plaintiffs could not show an actual controversy where a declaratory judgment was 

not “needed to guide plaintiffs’ future conduct” but only “perhaps may be needed in 

the future should” plaintiffs decide to take certain action).  Currently, healthcare 

providers, patients, and families face untenable uncertainty.  The challenged 

statutes categorically prohibit patient advocates from honoring a pregnant patient’s 

expressed wishes regarding end-of-life care.  MCL 700.5507(5)(3) mandates that a 

“patient advocate designation cannot be used to make a medical treatment decision 

to withhold or withdraw treatment from a patient who is pregnant that would 

result in the pregnant patient’s death.”  See also MCL 700.5509(1)(d); MCL 
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700.5512(1).  These provisions operate as an absolute bar—applying regardless of 

the patient’s own wishes and irrespective of the medical circumstances.  A pregnant 

patient who has executed a valid patient advocate designation expressing the desire 

to forgo life-sustaining treatment in certain circumstances will nevertheless have 

that decision overridden by operation of law.  

Consequently, without judicial resolution, healthcare providers face an 

impossible choice:  They must either follow statutes they reasonably believe to be 

unconstitutional—disregarding their patients’ clearly expressed wishes in the 

process—or honor patients’ advance directives and risk potential legal 

consequences.  Patient advocates, who are bound by fiduciary duties to follow “the 

desires, instructions, or guidelines given by the patient,” MCL 700.5509(1)(b), face 

the same dilemma.  And patients themselves cannot plan their end-of-life care with 

any certainty, as their wishes may be unenforceable if a pregnancy is detected.     

In summary, Michigan’s Constitution now expressly guarantees “the right to 

make and effectuate decisions about all matters relating to pregnancy,” Const 1963, 

art 1, § 28, while the challenged statutes expressly prohibit pregnant patients, their 

patient advocates, and their physicians from effectuating those very decisions.  This 

direct collision between constitutional command and statutory prohibition is 

precisely the situation declaratory relief exists to resolve.  See League of Women 

Voters, 506 Mich at 586; N Ottawa Community Hosp v Kieft, 457 Mich 394, 403 n 9 

(1998) (“[I]t is unquestioned that the judiciary has the power to determine whether 

a statute violates the constitution.”).  This is not a collusive suit manufactured to 
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obtain an advisory opinion.  The challenged statutes impose concrete burdens on 

real individuals, and the constitutional conflict is genuine.  That the parties agree 

on the outcome does not eliminate the need to guide the parties’ conduct to preserve 

legal rights—it simply reflects that the answer is clear.   

Respectfully submitted, 

/s/Rebecca A. Aboona  
Kyla L. Barranco (P81082) 
Assistant Solicitor General 
Rebecca A. Aboona (P81977) 
Assistant Attorney General 
Attorneys for Defendants 
Michigan Dep’t of Attorney General 
P.O. Box 30212, Lansing, MI 48909 
(517) 335-7628
BarrancoK@michigan.gov
AboonaR1@michigan.gov

Dated:  January 20, 2026 
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NOTICE OF ISOLATION WALL 
This is to notify all staff that pursuant to the Michigan Rules of Professional 
Conduct, the Department of Attorney General has created an Isolation Wall 
regarding Koskenoja v Whitmer, a case in the Court of Claims pertaining to 
provisions in the Estates and Protected Individuals Code and a patient’s advance 
directive regarding their continuing care when they are pregnant. 

The following attorneys are isolated from the rest of department for purposes 
of this matter: 

Peter Manning 
Ann Sherman 
Eric Restuccia 
Kendell Asbenson 
John Tuttle 

The files for all such matters shall be marked with a copy of this Isolation Wall 
notice.  Related file cabinets shall also be marked with this notice. 

DEPARTMENT EMPLOYEES SHALL: 

1. Recognize the establishment of the Teams as designated above and exclude
members of one Team from accessing or viewing any of the files, documents, or
materials another Team may have relating to this matter, unless consistent with
this Isolation Wall or the Rules of Professional Conduct.

2. Refrain from discussing this matter with members of the designated Teams
unless consistent with this Isolation Wall or the Rules of Professional Conduct.

3. Refuse to receive any information related to this matter from, or provide any
information related to this matter to, any member of the designated Teams unless
consistent with this Isolation Wall or the Rules of Professional Conduct.

For questions or to report violations of this Isolation Wall, contact Ethics Officer 
Joshua O. Booth. 

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

M
I 

C
ou

rt
 o

f 
C

la
im

s.

For more information, please visit us at www.CompassionAndChoices.org
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