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STATEMENT OF INTEREST OF AMICI CURIAE 

The American Civil Liberties Union (ACLU) is a nationwide, non-

profit, non-partisan organization with approximately 1.6 million 

members.  The ACLU is dedicated to the principles of liberty and equality 

embodied in the U.S. and state Constitutions and our nation’s civil rights 

laws, including the rights to free speech, expression, and association, and 

laws protecting the right to cast a meaningful vote.  The ACLU litigates 

cases aimed at preserving these rights and has regularly appeared before 

courts throughout this country to vindicate them, including before the 

U.S. Supreme Court in Reynolds v. Sims, 377 U.S. 533 (1964), and Gill v. 

Whitford, 138 S. Ct. 1916 (2018) (amici curiae).   

The ACLU of Utah is a statewide affiliate of the national ACLU and 

is dedicated to these same principles.  The ACLU of Utah has appeared 

before this Court in cases involving free expression and electoral 

democracy, including Utahns for Ethical Gov’t v. Greg Bell & Mark 

Shurtleff, 2012 UT 90, 291 P.3d 235 (amici curiae), and Bushco v. Utah 

State Tax Comm’n, 2009 UT 73, 225 P.3d 153 (amici curiae).  No one other 

than amici curiae and their counsel paid in any part for or authored any 

part of this brief. 
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INTRODUCTION 

The Utah Constitution guarantees Utahns the right to meaningful 

political participation, free from viewpoint-based interference.  It is 

emphatically the province of this Court to safeguard that right, including 

and especially when it intersects with partisan politics.  Thus, it is this 

Court’s duty to ensure that voters and political parties themselves may 

participate in the marketplace of ideas.  It is equally this Court’s duty, 

under the Utah Constitution, to ensure that a political party does not 

manipulate that marketplace by trampling on the rights of others.   

But that is exactly what is happening here.  In this case, a political 

party, acting through the Legislature, has discriminated against Utahns 

based on how they exercise their rights to political expression—that is, 

based on how they vote, speak, and associate.  Accordingly, Article I, 

Sections 1 and 15 of the Utah Constitution mandate that this Court 

strike that action down unless it satisfies heightened scrutiny.  Utah 

Const. art. I, § 1. Utah Const. art. I, § 15.  

In 2018, Utah voters adopted Proposition 4, a bipartisan initiative 

that expressly prohibited partisanship in the redistricting process and 

empowered the Utah Independent Redistricting Commission (“UIRC”) to 
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draw maps unvarnished by partisan gerrymandering.  But the UIRC’s 

maps have never been implemented.  In 2020, in direct contravention of 

the voters who adopted Proposition 4, the Legislature passed SB 200.  

SB 200 gutted Proposition 4, recast the UIRC as a mere advisory entity, 

and purported to restore the Legislature’s unfettered authority to draw 

anti-democratic maps that weigh the voices of some voters more heavily 

than others.  

The Legislature quickly exercised that asserted authority and drew 

that map.  In 2021, the Legislature’s majority party entrenched its 

political power by drawing a congressional map (the “Plan”) that 

discriminated against Utahns whose political expression aligns with an 

opposition political party.  For example, the Plan cracked Salt Lake City 

voters into four districts in a bid to prevent them—because of their 

political votes, speech, and associations—from electing legislators of their 

choosing.  

The Legislature’s actions disregarded the express commands of 

Proposition 4 and offended the integrity of the election process that is 

fundamental to a functional democracy.  Partisan gerrymandering, 

moreover, is unconstitutional viewpoint discrimination because it 



 

4 
 

burdens the political speech and expressive conduct of voters who favor 

the minority party.  The Utah Constitution compels this Court to remedy 

these corrosive harms. 

As explained below, and as laid out in Respondents’ brief, partisan 

gerrymandering claims are both justiciable in Utah courts and subject to 

heightened scrutiny under Article I, Sections 1 and 15 of the Utah 

Constitution.  

ARGUMENT 

I. RESPONDENTS’ CLAIMS ARE SUBJECT TO 
HEIGHTENED SCRUTINY UNDER ARTICLE I, 
SECTIONS 1 AND 15 OF THE UTAH CONSTITUTION. 

 
Under Utah law, if a law or practice “affects fundamental . . . rights 

guaranteed by and reserved to the citizens of Utah in the Utah 

Constitution, [this Court] review[s] the challenged law with heightened 

scrutiny.”  Gallivan v. Walker, 2002 UT 89, ¶ 42, 54 P.3d 1069; see also 

DIRECTV 34 v. Utah State Tax Comm’n, 2015 UT 93, ¶ 50, 364 P.3d 

1036; State v. Canton, 2013 UT 44, ¶ 36, 308 P.3d 517 (“[C]lassifications 

implicating fundamental rights” trigger heightened scrutiny).  When 

heightened scrutiny applies, “the burden of proof shifts to the State to 

show that a challenged provision” is appropriately tailored to advance a 
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sufficiently strong state interest.  Utah Safe to Learn-Safe to Worship 

Coal., Inc. v. State, 2004 UT 32, ¶ 24, 94 P.3d 217.  

Sections 1 and 15 of Article I of the Utah Constitution (together, the 

Utah Constitution’s “expression provisions”) protect several such 

fundamental, constitutional rights that implicate heightened scrutiny—

namely, the rights to free speech, association, and expression.  Section 1 

protects the rights of Utahns “to communicate freely their thoughts and 

opinions, being responsible for the abuse of that right.”  Utah Const. art. 

I, § 1.  Section 15 guards against laws “passed to abridge or restrain the 

freedom of speech.”  Utah Const. art. I, § 15 (emphasis added).  This latter 

provision cements “[t]he cornerstone of democratic government” and 

“foundation principle of our state”: “the conviction that governments exist 

at the sufferance of the people . . . .”  Kearns-Trib. Corp., Publisher of Salt 

Lake Trib. v. Lewis, 685 P.2d 515, 521 (Utah 1984) (quoting In re J.P., 

648 P.2d 1364, 1372 (Utah 1982)).    

Since Article 1, Sections 1 and 15 are “both directed toward 

expression, it is entirely appropriate, in fact necessary,” that this Court 

“construe these two provisions together.”  Am. Bush v. City of S. Salt 

Lake, 2006 UT 40, ¶ 18, 140 P.3d 1235.  It is settled that these expression 
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provisions’ “protections may be broader” than “those offered by the First 

Amendment” where constitutional “language, history, and 

interpretation” so instruct.  Am. Bush, 2006 UT 40, at ¶ 9 (internal 

citations omitted).1   

Put simply, the Plan manipulates elections to privilege some 

viewpoints over others.  As such, it directly implicates the rights 

protected by the expression provisions because it constitutes the 

purposeful dilution of votes, expression, and association by disfavored 

voters.  As Respondents allege in their Complaint, the Plan divides 

communities, see Pls.’ Compl. ¶¶ 242–51, and prevents voters who 

support the minority party from effectively associating with each other, 

politically mobilizing and organizing, and otherwise expressing 

themselves in the political process, see id. ¶¶ 289–94.   

“In interpreting the state constitution,” this Court “look[s] 

primarily to the language of the constitution itself but may also look to 

historical and textual evidence, sister state law, and policy arguments . . 

                                            
1 This Court, when considering the “historical background against which 
Article I of the Utah Constitution was drafted,” has also concluded that 
the Utah Constitution “provides an independent source of protection for 
expressions of opinion.”  West v. Thomson Newspapers, 872 P.2d 999, 
1013 (Utah 1994). 
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. to assist [it] in arriving at a proper interpretation of the provision in 

question.”  State v. Gardner, 947 P.2d 630, 633 (Utah 1997) (internal 

citations omitted).  As shown below, the expression provisions’ plain text 

compels the conclusion that the Plan is a significant burden on 

Respondents’ constitutionally protected expressive and associational 

activity.  The framers’ intent compels that conclusion as well.  So do the 

decisions of other state supreme courts, which counsel that where, as in 

Utah, the state constitution broadly protects political expression, it 

safeguards voters against the manipulation of elections to privilege some 

viewpoints over others.  And so do the principles reflected in federal First 

Amendment jurisprudence, which can help inform how to interpret the 

Utah Constitution’s expression provisions.  All these interpretive tools 

point to the same conclusion: the Plan burdens Respondents’ 

fundamental speech, expressive, and associational rights and is thus 

subject to heightened scrutiny under the robust expression provisions in 

the Utah Constitution. 
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A. Partisan Gerrymandering Burdens the Speech and 
Associational Rights Enshrined in the Utah 
Constitution’s Plain Text. 

To start, the Court ought to look to the Utah Constitution’s plain 

text.  See Salt Lake City Corp. v. Haik, 2020 UT 29, ¶ 15, 466 P.3d 178 

(“In matters of constitutional interpretation, our job is first and foremost 

to apply the plain meaning of the text.” (internal quotation marks 

omitted)).  The constitution must be “read . . . as a whole, giving effect to 

all [its] provisions.”  West v. Thomson Newspapers, 872 P.2d 999, 1015 

(Utah 1994); cf. Am. Bush, 2006 UT 40, ¶ 18 (“Other provisions dealing 

generally with the same topic . . . assist [the Court] in arriving at a proper 

interpretation of the constitutional provision in question.” (quoting In re 

Worthen, 926 P.2d 853 (Utah 1996)).  Generally, “in construing a 

particular section [of Utah’s Constitution] the court may refer to any 

other section or provision to ascertain what was the object, purpose, and 

intention of the Constitution makes in adopting such section.”  State v. 

Eldredge, 76 P. 337, 339 (1904).  Indeed, regarding the expression 

provisions specifically, the Court has explained that “article I, section 

15,” in particular, must “be read in conjunction with other constitutional 

provisions.”  Am. Bush, 2006 UT 40, ¶ 18.  Here, that holistic reading 
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demonstrates that the Utah Constitution prohibits vote dilution based on 

political association. 

As noted, Article I, Sections 1 and 15 are expansive provisions that 

protect some of the most critical rights enshrined in the state 

constitution.  Looking at other provisions in the Utah Constitution, the 

metes and bounds of legislative authority are enshrined in Article I, 

Section 2’s guarantee that “[a]ll political power is inherent in the people.”  

Utah Const. art. I, § 2.  That provision reflects a decision to preserve 

Utahns’ rights to self-representation and “circumscribe[] the limits 

beyond which their elected officials may not tread.”  Am. Bush, 2006 UT 

40, ¶ 14.  It makes the will of the people paramount, and “tie[s] up alike” 

Utahns’ “own hands and the hands of their agencies,” such that “neither 

[] officers of the State, nor the whole people as an aggregate body” may 

“take action [and] oppos[e]” it.  Id. n.5 (quoting Thomas M. Cooley, A 

Treatise on the Constitutional Limitations Which Rest Upon the 

Legislative Powers of the States of the American Union 28 (Leonard W. 

Levy, ed., Da Capo Press 1972) (1868)). 

This Court has recognized that the political-power guarantee of 

Article 1, Section 2, is a “foundation principle of our state constitutional 
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law.”  Kearns-Trib. Corp., Publisher of Salt Lake Trib., 685 P.2d at 521.  

Section 15 commands: “No law shall be passed to abridge or restrain the 

freedom of speech.”  Utah Const. art. I, § 15.  Particularly when 

considered in conjunction with Section 2, the “speech” protected by 

Section 15 necessarily encompasses political expression, including voting 

for, supporting, and associating with a political party.  And by depriving 

elected officers the opportunity to “abridge or restrain the freedom of 

speech,” id., Section 15 ensures Utahns can freely engage in political 

expression, retain the political power reserved to them by Section 2, and 

shape their government “at the[ir] sufferance,” Kearns-Trib. Corp., 

Publisher of Salt Lake Trib., 685 P.2d at 521. 

Conversely, Article I, Section 15 denies the Legislature the power 

to usurp the people’s prerogative to choose their representatives—the 

“cornerstone of democratic government.”  Id.  Ultimately, the clause 

protects this “foundation principle,” which is “fundamental to the 

effective exercise of the ultimate political power of the people.”  Id.  

Against this constitutional backdrop, partisan gerrymandering 

constitutes a frontal assault on the free expression guaranteed by 

Sections 1 and 15, and, with it, the political power guaranteed by Section 
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2.  The Legislature’s adoption of the Plan gave certain Utahns less of a 

voice in electing members of the Legislature based on their political 

expression and association, which is straightforward expression and 

viewpoint discrimination.  In an analogous situation, a Utah 

governmental entity cannot give some Utahns with government-favored 

viewpoints more weight than others when deciding how to apportion 

permits for parades or demonstrations.  Likewise, the Legislature cannot 

disfavor certain Utahns’ viewpoint and expression when deciding how to 

apportion seats in the Legislature.  

Other provisions in the Utah Constitution establish that the Plan 

burdens Utahns’ speech and associational rights.  Interpreting the right 

and power of initiative under Article VI, Section 1, for example, this 

Court emphasized that the right to vote enshrined in the Utah 

Constitution is a “fundamental right” and that “[n]o right is more 

precious in a free country than that of having a voice in the election of 

those who make the laws under which, as good citizens, we must live.”  

Gallivan, 2002 UT 89, ¶ 24 (quoting Reynolds v. Sims, 377 U.S. 533, 560 

(1964)); cf. Laws v. Grayeyes, 2021 UT 59, ¶ 61, 498 P.3d 410 (“the right 

to vote is sacrosanct”).  The right to vote under the Utah Constitution’s 



 

12 
 

initiative power protects “the right of qualified voters, regardless of their 

political persuasion, to cast their votes effectively” and “the right of 

individuals to associate for the advancement of political beliefs.”  

Gallivan, 2002 UT 89, ¶ 26 (quoting Ill. State Bd. of Elections v. Socialist 

Workers Party, 440 U.S. 173, 184 (1979)) (emphasis added).  Similarly, 

Article IV, Section 1 guarantees the right to vote for women and stands 

out among sister state constitutions for its scope and breadth.  Utah 

Const. art. IV, § 1; see generally Carrie Hillyard, The History of Suffrage 

and Equal Rights Provisions in State Constitutions, 10 B.Y.U. J. Pub. L. 

117, 126–29, 137 (1996).2 

These many provisions, read together, show not just that the Utah 

Constitution broadly protects free speech, association, expression, and 

suffrage, but that these constitutional rights are inextricably bound.  The 

                                            
2 Other provisions in the Utah Constitution also codify the interconnected 
rights to effective representation and free speech and association.  Utah 
Const. Art. I, Sec. 17, expresses Utahns’ commitment to the free exercise 
of the franchise, providing: “All elections shall be free, and no power, civil 
or military, shall at any time interfere to prevent the free exercise of the 
right of suffrage.”  That provision “guarantees the qualified elector the 
free exercise of his right of suffrage.”  Anderson v. Cook, 102 Utah 265, 
130 P.2d 278, 285 (1942).  The Utah Constitution preamble further 
demands that, overall, “the principles of free government” guide the 
document’s construction.  Utah Const. Preamble.   
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Plan places a significant burden on all of these interconnected 

fundamental rights, triggering heightened scrutiny. 

B. Constitutional History Shows the Framers’ Intent to 
Eliminate Excessive Partisanship From the 
Apportionment Process. 

 
Constitutional history confirms what the text makes plain.  The 

framers of Utah’s Constitution did not intend for partisanship to ever 

override the people’s will or drive the apportionment process.  To the 

contrary, the record shows that they drafted the Constitution with the 

opposite intent in mind.  As one framer Arthur Cushing put it, “freedom 

of election and equality of representation” were “fundamental” principles 

of the Constitution.  Proceedings and Debates of the Convention 

Assembled to Adopt a Constitution for the State of Utah, 1895 Leg., 1st 

Sess., Day 2 https://le.utah.gov/documents/conconv/utconstconv.htm 

[hereinafter Proceedings].   

In another example, when debating apportionment proposals 

during the Utah constitutional convention, delegate Charles Crane 

stated: 

“I believe that I can speak for every member on the subject of 
apportionment, that I do not believe for one moment that a 

https://le.utah.gov/%E2%80%8Cdocuments/%E2%80%8Cconconv/%E2%80%8Cutconstconv.%E2%80%8Chtm
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partisan sentiment, or a thought of party aggrandizement of 
power, entered into this apportionment in any shape or form.” 
 

Proceedings, 1895 Leg., 1st Sess., Day 37.  Varian answered that he did 

not offer a specific amendment that would have required each county to 

have one representative in any legislative apportionment “on the basis of 

partisanship” either.  Id.  And later in the debate, Edward Snow 

emphasized the importance of “deal[ing] fairly and justly” in 

apportionment rather than using “selfish or improper motives,” noting 

that supporting an apportionment proposal most “favorable to the party 

to which [he] belong[ed]” would be such a motive.  Proceedings, 1895, Leg. 

1st Sess., Day 38.3  

Cases that predate the Utah Constitution are also consistent with 

these statements.  Before 1895, the Utah Supreme Court had already 

made clear that the right to vote is “fundamental” and that “no legal voter 

                                            
3 Utah’s delegates were not alone in decrying partisan gerrymandering 
at the time.  Before 1895, across several states including Massachusetts, 
New Jersey, and New York, legislators and members of the public 
condemned attempts at partisan gerrymandering as unjust, 
undemocratic, and violative of voters’ rights.  See Br. of Amici Curiae 
Historians in Support of Appellees, Gill v. Whitford, 2017 WL 4311107, 
at *27 (U.S. 2017).  Indeed, in 1891, President Benjamin Harrison 
denounced partisan gerrymandering as a form of “political robbery.”  Id. 
at *29. 
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should be deprived of that privilege by an illegal act of the election 

authorities.”  Ferguson v. Allen, 26 P.570, 573 (1891).  It went on: “All 

other rights, civil or political, depend on the free exercise of this one, and 

any material impairment of it is, to that extent, a subversion of our 

political system.”  Id. at 570, 574. 

The historical record leaves no doubt: the framers rejected partisan 

aggrandizement in the strongest possible terms.  These statements offer 

compelling evidence that the constitution they drafted abhors partisan 

excesses in redistricting as violative of fundamental rights. 

C. Sister States’ Constitutions Demonstrate that Partisan 
Gerrymandering Burdens Speech and Associational 
Rights. 

Decisions interpreting other state constitutions offer further 

compelling authority that, properly interpreted, the expression 

provisions of Utah’s Constitution prohibit discriminating against voters 

due to partisan affiliation.  See generally People v. City Council of Salt 

Lake City, 64 P. 460, 462–63 (1900) (taking note of sister state 

interpretations of similar constitutional provisions and practical 

considerations like the Constitution’s “future operation”).  The Utah 

Constitution “borrow[s] heavily from” other state constitutions.  Am. 
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Bush, 2006 UT 40, ¶ 31.  As a result, court decisions interpreting similar 

state constitutional provisions are strong authority when interpreting 

the expression provisions.  Id. ¶ 11; see also Kearns-Trib. Corp., Publisher 

of Salt Lake Trib., 685 P.2d at 522; Zimmerman v. Univ. of Utah, 2018 

UT 1, ¶ 19, 317 P.3d 78 (2018) (“If a decision from another court on a 

state constitutional question includes analysis that persuades us as to 

the correct interpretation of our constitution, we may certainly look to 

such decisions.”). 

As a threshold matter, by the time of Utah’s Constitutional 

Convention, multiple state supreme courts had already held that political 

gerrymanders violated state constitutional rights.  In Wisconsin, for 

example, the state’s Supreme Court held in 1892 that its constitution’s 

limitations on “equal representation in the legislature” were “adopted 

upon the express ground[s] that they would prevent the legislature from 

gerrymandering the state.”  State ex rel. Att’y Gen. v. Cunningham, 51 

N.W. 724, 729–30 (Wis. 1892).  Courts in Idaho, Indiana, and Michigan, 

among others,4 were in accord.  See Ballentine v. Willey, 31 P. 994, 997 

(Idaho 1893) (“Whenever the legislature undertakes to deny the right of 

                                            
4 See also Appellees and Cross-Appellants’ Br. at 4–5, n.1 (citing cases).  
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the people [to] . . .  a just and fair representation . . . it is not acting within 

the scope of its authority.”); Parker v. State ex rel. Powell, 32 N.E. 836, 

840–41 (Ind. 1892) (recognizing and “securing” “[t]he cardinal principle 

of free representative government, that the electors shall have equal 

weight in exercising the right of suffrage”); Giddings v. Blacker, 52 N.W. 

944, 946 (Mich. 1892) (“Equality in [representation] lies at the basis of 

our free government.”).5   

More recently, judicial decisions in Maryland and Pennsylvania, 

two states with free expression provisions comparable to those in the 

Utah Constitution, have struck down maps for violating their respective 

state constitutions.  Last year, a Maryland court held that a partisan 

gerrymander violated that state’s free speech safeguards, which extend 

broader than the First Amendment when “necessary to ensure that the 

rights provided by Maryland law are fully protected.”  Szeliga v. Lamone, 

                                            
5 Concurring in the judgment in Giddings, Chief Justice Morse called 
political gerrymandering an “outrageous practice” that “threatens not 
only the peace of the people, but the permanency of our free institutions.” 
Giddings, 52 N.W. at 948 (Morse, C.J., concurring).  He noted that “[t]he 
courts alone, in this respect, can save the rights of the people and give to 
them a fair count and equality in representation” because “the people 
themselves cannot right this wrong.” Id. 
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No. C-02-CV-21-001816, 2022 WL 2132194, at *18 (Md. Cir. Ct. Mar. 25, 

2022) (attached herein as Appendix A).  In its analysis of Maryland’s 

Constitutional Convention, the court noted that the intent of the state’s 

constitutional delegates—much like that of Utah’s framers, see infra—

was to “inhibit[] the creation of an engine of oppression to accomplish 

party ends by whatever party might hold for a time the reins of power to 

suppress the voice of the people.”  Id. at *14 (quoting Proceedings and 

Debates of the 1864 Constitutional Convention, Volume 1 at 1332).  

In Pennsylvania—a state with constitutional provisions this Court 

has held up as “progenitors” to Utah’s speech protections, Am. Bush, 2006 

UT, ¶ 31—the state supreme court in 2018 invalidated a redistricting 

map as an unconstitutional partisan gerrymander, albeit under the 

state’s Free and Equal Elections Clause.  League of Women Voters v. 

Commonwealth, 645 Pa. 1, 96–97 (Pa. 2018).  In particular, the 

Pennsylvania Supreme Court explained that, at the time of the 

Pennsylvania constitutional convention, “gerrymandering was regarded 

as one of the most flagrant evils and scandals of the time, involving 

notorious wrong to the people and open disgrace to republican 

institutions.”  Id. at 119 (quoting Thomas Raeburn White, Commentaries 
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on the Constitution of Pennsylvania 61 (1907) (internal quotation marks 

omitted)).  

D. The Government’s Duty to Be Neutral—Particularly in 
Elections and Voting—Is Central to Guaranteeing Speech 
and Associational Rights. 

Utah courts often look to federal First Amendment principles in 

interpreting the guarantees of expressive rights in the Utah 

Constitution.  Utah’s federal district court has observed that “[i]n [] 

several cases in which the Utah Supreme Court has discussed the 

interpretation of [expression provisions] of the Utah Constitution, federal 

case law has been cited and relied upon.”  Baird v. Cutler, 883 F. Supp. 

591, 605–06 (D. Utah 1995); see also, e.g., Utah Safe to Learn-Safe to 

Worship Coal., Inc., 2004 UT 32, ¶ 57, 94 P.3d 217 (relying on federal 

case law to conclude that “the regulatory provisions at issue in th[e] case” 

did not “impinge” on Article I, Section 15); W. Gallery Corp. v. Salt Lake 

City Bd. Of Comm’rs, 586 P.2d 429, 431–32 (Utah 1978) (“examin[ing] 

. . . pronouncements of the federal judiciary,” on prior restraint to 

determine whether obscenity ordinance violated Article I, Section 15).  

While Utah’s Constitution provides greater protection for free speech 

guarantees, see supra, “[t]he First Amendment [still] creates a broad, 
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uniform ‘floor’ . . . of protection that state law must respect.”  West, 872 

P.2d at 1007.  

A review of federal First Amendment law strengthens the 

conclusion that the Plan burdens fundamental speech and associational 

rights. In keeping with the “central tenet of the First Amendment that 

the government must remain neutral in the marketplace of ideas,” 

Consol. Edison Co. of N.Y. v. Pub. Serv. Comm’n of N.Y., 447 U.S. 530, 

548 n.8 (1980) (internal quotation marks omitted), the “First Amendment 

stands against attempts to disfavor certain subjects or viewpoints,” 

Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 340 (2010).  These 

principles apply with great force in Utah, as this Court has often 

recognized the importance of protecting the free marketplace of ideas.  

See West, 872 P.2d at 1015 (holding that Article I, Sections 1 and 15 

protect “expressions of opinion” because they “fuel the marketplace of 

ideas”); see also Spencer v. Glover, 2017 UT App 69, ¶ 8, 397 P.3d 780 

(same); Provo City v. Thompson, 2002 UT App 63, ¶¶ 24, 44 P.3d 828, 

aff’d in part and vacated in part sub nom.  Provo City Corp. v. Thompson, 

2004 UT 14, 86 P.3d 735 (right of free speech guarantees every citizen 

the “opportunity to win [the] attention” of “willing listeners”). 
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Where elections and voting are at issue, the government’s 

obligation to remain neutral as to viewpoints applies with special force 

because “[s]peech is an essential mechanism of democracy” and serves as 

“the means to hold officials accountable to the people.”  Citizens United, 

558 U.S. at 339.  “The right of citizens to inquire, to hear, to speak, and 

to use information to reach consensus is a precondition to enlightened 

self-government and a necessary means to protect it,” so “the First 

Amendment has its fullest and most urgent application to speech” in the 

context of elections.  Id. at 339; see also McCutcheon v. Fed. Election 

Comm’n, 572 U.S. 185, 191–92 (2014); Eu v. San Francisco Cnty. 

Democratic Cent. Comm., 489 U.S. 214, 223 (1989). 

These principles instruct that neutrality of government in the 

electoral forum is desirable for at least four reasons—each critical to 

democratic governance.  First, the responsiveness of legislatures is “at 

the heart of the democratic process.”  McCutcheon, 572 U.S. 185 at 227.  

As such, government cannot “favor some participants in th[e] process 

over others,” in order to ensure that “representatives . . . can be expected 

to be cognizant of and responsive to [constituent] concerns.”  Id. at 227.  

And yet, by ensconcing the preferred party in office and “freez[ing] the 
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political status quo,” Jenness v. Forston, 403 U.S. 431, 438 (1971), 

partisan gerrymandering undermines the “responsiveness [that] is key 

to the very concept of self-governance through elected officials,” 

McCutcheon, 572 U.S. at 227. 

Second, a partisan gerrymander harms voters’ associational rights; 

it “interferes with the vital ‘ability of citizens to band together’ to further 

their political beliefs.”  Gill, 138 S. Ct. at 1940; see also Norman v. Reed, 

502 U.S. 279, 288–89 (1992); see also Anderson v. Celebrezze, 460 U.S. 

780, 794 (1983) (noting First Amendment importance of “independent-

minded voters [] associat[ing] in the electoral arena to enhance their 

political effectiveness as a group”). 

Third, partisan gerrymanders can harm “[c]onfidence in the 

integrity of our electoral processes,” which “is essential to the functioning 

of our participatory democracy.”  Purcell v. Gonzalez, 549 U.S. 1, 4 (2006); 

see also Crawford v. Marion Cnty. Election Bd., 553 U.S. 181, 197 (2008) 

(“[P]ublic confidence in the integrity of the electoral 

process . . . encourages citizen participation in the democratic process.”).  

Nothing could be more damaging to voter confidence, or more 
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discouraging to disfavored voters, than having the state itself 

institutionally entrench its preferred candidates or parties.  

Fourth, partisan gerrymanders “ravage[] the party [voters] work[] 

to support.”  Gill, 138 S. Ct. at 1938; c.f. Utah Republican Party v. Cox, 

892 F.3d 1066, 1077 (10th Cir. 2018) (“political parties also have a First 

Amendment Right of Association”) (citing Cal. Democratic Party v. Jones, 

530 U.S. 567, 572 (2000)).  Partisan gerrymandering limits the efficacy of 

citizens with disfavored views who seek to “run for office,” “urge others 

to vote for a particular candidate, volunteer to work on a campaign, and 

contribute to a candidate’s campaign.”  McCutcheon, 572 U.S. at 191.  In 

other words, a disfavored party may have to change its message or 

associate with different voters to win elections, which burdens the 

associational freedom of the party.  See Cal. Democratic Party, 530 U.S. 

at 581–82 (regulation requiring parties to open candidate-selection 

process to persons unaffiliated with the party has the “likely 

outcome . . . of changing the parties’ message” and burdens associational 

freedom). 

Put simply, “the First Amendment safeguards an individual’s right 

to participate in the public debate through political expression,” 
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McCutcheon, 572 U.S. at 203, and protects against any laws or practices 

that “threaten to reduce diversity and competition in the marketplace of 

ideas,” Anderson, 460 U.S. at 794.  The same must be true of the Utah 

Constitution’s expression provisions, which are more robust and 

protective than the First Amendment.  See West, 872 P.2d at 1007 (noting 

First Amendment “creates a . . . minimum level of protection”); Provo 

City Corp. v. Willden, 768 P.2d 455, 456 n.2 (Utah 1989) (noting “article 

I, section 15” of Utah’s Constitution “is somewhat broader” than its 

federal analog). 

***** 

In summary, the Utah Constitution’s plain text, its framers’ intent 

as expressed through constitutional history, sister states’ decisions, and 

well-settled First Amendment principles all establish that Utah’s 

expression provisions provide robust speech, expression, and 

associational protections against using elections to privilege some 

viewpoints over others.  Because the Plan implicates—and indeed 

gravely burdens—these fundamental rights, it is subject to strict scrutiny 

under Utah law.  See Gallivan, 2002 UT 89, ¶ 24. 
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II. RESPONDENTS’ CLAIMS ARE JUSTICIABLE UNDER 
THE UTAH CONSTITUTION. 

Relying principally on U.S. Supreme Court decisions interpreting 

the U.S. Constitution, the Legislature argues that this Court should 

adopt the federal political question doctrine wholesale, and then apply it 

to deem this case nonjusticiable. That argument is misplaced for two 

separate reasons.  

First, as a threshold matter, this Court should join the Supreme 

Court of Wyoming in concluding that “[t]he federal doctrine of 

nonjusticiable political question, as discussed and applied in [Baker v. 

Carr, 369 U.S. 186 (1962)] and later federal decisions, has no relevancy 

and application in state constitutional analysis.”  State v. Campbell Cnty. 

Sch. Dist., 2001 WY 90, ¶ 37, 32 P.3d 325. The U.S. Supreme Court’s 

partisan gerrymandering cases ask only “whether there is an 

‘appropriate role for the Federal Judiciary’ in remedying the problem.” 

Rucho v. Common Cause, 139 S. Ct. 2484, 2494 (2019) (quoting Gill, 138 

S. Ct. at 1926) (emphasis added).  They say nothing about the proper role 

of state judiciaries interpreting state constitutions.  

That is especially true in Utah, where, as noted supra, the 

constitution expressly reserves “[a]ll political power . . . to the people,” 
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Utah Const. art. I, § 2, and where the people have exercised that power, 

through Proposition 4, to enact legislation expressly disapproving of 

partisan gerrymandering.  Not only does the Utah Constitution “provide 

more protection for free expression and communications rights than the 

federal Constitution,” Am. Bush, 2006 UT 40, ¶ 113 (Durham, J., 

concurring), Utah courts recognize a broader swath of justiciable claims 

as well, see Gregory v. Shurtleff, 2013 UT 18, ¶ 12, 299 P.3d 1098 (“[T]he 

judicial power of the state of Utah is not constitutionally restricted by the 

language of Article III of the [U.S.] Constitution requiring ‘cases’ and 

‘controversies,’ since no similar requirement exists in the Utah 

Constitution.”); Laws, 2021 UT 59, ¶ 82 (“[S]tate courts are not bound by 

the limitations of a case or controversy or other federal rules of 

justiciability . . . .”) (quotations omitted)).  It is unclear how any political 

question doctrine that could be said to arise from that state constitutional 

framework would be as robust, and as deferential to the legislature 
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(rather than the voters), as the one the U.S. Supreme Court has 

articulated in the federal constitutional context.6  

Second, even if this Court were to apply the federal political 

question doctrine to the problem of partisan gerrymandering in Utah, 

that doctrine would yield the conclusion that this case does not involve a 

nonjusticiable political question.  The federal doctrine reflects the U.S. 

Supreme Court’s concern that it lacks a “clear, manageable and 

politically neutral” test for federal courts to assess fairness in partisan 

gerrymandering.  Rucho, 139 S. Ct. at 2500; Baker, 369 U.S. at 216–17 

(listing factors relevant to the federal doctrine).  But this Court faces no 

such difficulty.  The people, exercising their power under the state 

constitution and the ballot initiative process, have supplied a “principled, 

rational” position on partisan gerrymandering.  Rucho, 139 S. Ct. at 2507.  

As explained below, far from arrogating power to itself, this Court’s 

                                            

6 Another case pending in this Court also raises questions concerning the 
proper scope, if any, of the political question doctrine in Utah, and amici 
are prepared to submit an amicus brief in that case.  See Natalie R. v. 
State of Utah, Case No. 20230022-SC. 



 

28 
 

restoration of that test would respect the political power reserved to, and 

wielded by, the people.    

In Rucho, the question the U.S. Supreme Court answered was 

emphatically not whether partisan gerrymandering is constitutionally 

problematic—the Court was clear that it is, a point it has made several 

times.  See id. at 2506 (noting “[e]xcessive partisanship in districting” is 

“incompatible with democratic principles” (quoting Ariz. State 

Legislature v. Ariz. Indep. Redistricting Comm’n, 576 U.S. 787, 791 

(2015)); Vieth v. Jubelirer, 541 U.S. 267, 292 (2004) (noting a system 

where politicians entrench one side in power is “incompatible” with 

“democratic principles”); see also id. (noting “a majority of individuals 

must have a majority say” in a democracy).   

Rather, the question Rucho answered was limited to whether “the 

solution” to the problem of excessive partisanship in redistricting “lies 

with the federal judiciary.”  Rucho, 139 S. Ct. at 2506 (emphasis added).  

On that precise score, the U.S. Supreme Court concluded that the federal 

Constitution lacks “judicially manageable standards for deciding such 

claims.”  Id. at 2491.  Yet notwithstanding federal courts’ limitations, 

Rucho made clear that “[p]rovisions in state statutes and state 
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constitutions can provide standards and guidance for state courts to 

apply.”  Id. at 2507.  Rucho thus looked at the federalist system’s promise 

to protect and promote democracy.  See, e.g., United States v. Lopez, 514 

U.S. 549, 581 (1995) (Kennedy, J., concurring) (discussing states’ “role as 

laboratories for experimentation to devise various solutions where the 

best solution is far from clear”).   

Utah precisely has “provisions in state statutes and state 

constitutions” from which to draw “manageable standards,” Rucho, 139 

S. Ct. at 2507—indeed, Utah voters expressly authorized those 

standards.  In 2018, Utahns approved Proposition 4, a ballot initiative 

that created the UIRC, a bipartisan commission designed to guard 

against gerrymandering and ensure that “Utahns choose their 

representatives and not the other way around.”7  State law now directs 

that “[t]he commission shall define and adopt redistricting standards for 

use by the commission that require that maps adopted by the 

commission, to the extent practicable . . . prohibit[] the purposeful or 

                                            
7 Lisa Riley Roche, Utah proposition to battle gerrymandering passes as 
final votes tallied, Deseret News, (Nov. 20, 2018) 
https://www.deseret.com/2018/11/20/20659293/utah-proposition-to-
battle-gerrymandering-passes-as-final-votes-tallied. 
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undue favoring or disfavoring of . . . a political party,” as well as 

particular candidates or incumbents.  Utah Code Ann. § 20A-20-302(5).  

The law also empowers the Commission to “adopt a standard that 

prohibits the commission from using,” except in particular 

circumstances, “partisan political data; political party affiliation 

information; voting records; [and] partisan election results.”  Id. § 20A-

20-302(6).  Thus, existing Utah law provides for judicially manageable 

standards that state courts can use to guide their constitutional 

inquiry—in sharp contrast to the federal judiciary in Rucho, and some 

other states, see, e.g., Harper v. Hall, No. 413PA21-2, 2023 WL 3137057 

(N.C. Apr. 28, 2023). 

Harper, the recent North Carolina Supreme Court case, is 

inapplicable for several reasons.  For one, the court there determined that 

it was bound to a prior decision finding that the state constitution “did 

not provide a judicially manageable standard,” and that the trial court 

erred in failing to follow that prior controlling holding.  Id. at *27 (citing 

Dickson v. Rucho, 367 N.C. 542, 575, (2014)).  No such prior holding exists 

here.  Further, the North Carolina Supreme Court noted that courts must 

consider where “the people . . . expressly chose to limit the General 
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Assembly” in its redistricting powers, id. at *24—which is precisely what 

Utah voters did in passing Proposition 4.  And North Carolina law 

already had a preexisting presumption against judicial review in 

redistricting, which doesn’t exist in Utah law.  See Stephenson v. Bartlett, 

358 N.C. 219, 230 (2004) (noting desire to “decrease the risk that the 

courts will encroach upon the responsibilities of the legislative branch” 

in apportionment). 

Elsewhere, in the years since Rucho, state courts have struck down 

congressional maps as unlawful partisan gerrymanders under their 

respective state constitutional provisions.  As noted supra, a Maryland 

court recently invalidated its state’s congressional map as a partisan 

gerrymander.  See Szeliga, 2022 WL 2132194, at *43.  Likewise, the 

Alaska Supreme Court considered—and explicitly rejected—the notion 

that Rucho precludes review of partisan gerrymandering claims in state 

court forums.  Matter of 2021 Redistricting Cases, No. 18332, 2023 WL 

3030096, at *41 (Alaska Apr. 21, 2023) (finding partisan gerrymandering 

justiciable in state court and holding that “partisan gerrymandering is 

unconstitutional under the Alaska Constitution.”).  For their respective 

parts, the Ohio Supreme Court, Adams v. DeWine, 167 Ohio St. 3d 499, 
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2022-Ohio-89, 195 N.E.3d 74, at ¶ 100, and the New York Court of 

Appeals, Harkenrider v. Hochul, 197 N.E.3d 437, 521 (2022), have also 

invalidated apportionment plans as unconstitutional partisan 

gerrymanders.  And other challenges to congressional maps as unlawful 

partisan gerrymanders in Kentucky8 and New Mexico9 are ongoing. 

In other words, Rucho expressly outlined a system wherein state 

courts—like this one and the District Court below it—are equipped to 

address the scourge of partisan gerrymandering schemes, acting under 

state constitutional and statutory law.  Since Rucho came down, state 

courts across the country have done just that.  As in those other states, 

partisan gerrymandering claims are justiciable in Utah’s courts. 

CONCLUSION 
 

For the foregoing reasons, and those laid out in the Petitioners’ 

brief, the Court should hold that Respondents’ partisan gerrymandering 

claims are justiciable in Utah courts and subject to heightened scrutiny 

under Article I, Sections 1 and 15 of the Utah Constitution. 

  

                                            
8 Graham v. Adams, No. 22-CI-00047 (Ky. Cir. Ct. Jan. 20, 2022). 
9 Republican Party of N.M. v. Oliver, No. D-506-CV-202200041 (N.M. D. 
Ct. Jan. 21, 2022). 
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