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Issues Presented

(1) Whether this Court’s 1985 decision in DSL v. Pettibone directs that
water rights, diverted on private land for beneficial use on trust lands, belong
to the State.

(2) Whether the 2019 Legislature’s House Bill 286 (ASTL Appx.#1)
facially breaches the State’s trust duties under the 1889 Enabling Act and
Constitution by impairing the value of trust lands to trust beneficiaries.

(3) Whether the District Court erred in granting summary judgment to
defendants concerning both facial and as applied constitutionality of HB286.

(4) Whether the District Court abused its discretion in refusing plaintiff’s

amended complaint.

Statement of the Case

After disputatious proceedings in the 2019 legislature, House Bill 286
became law without the Governor’s signature. (ASTL Appx.#1). Among
other things, it commanded the Trust Lands Management Division of the
Dept. of Natural Resources and Conservation (“TLMD”’) by September 30,
2019, to relinquish over a hundred water rights on which TLMD had filed
administrative claims of trust ownership- mainly the Common Schools Trust.

On September 6, 2019, plaintiffs filed this lawsuit to declare HB286
invalid for violating the 1889 Enabling Act and the Constitution." On

September 12, the Attorney General stipulated to a preliminary injunction

'District Court Document #1 (“D.C.Doc.”).
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against implementation of HB 286.> Without objection, intervenors shortly
joined the case.’

After some discovery, plaintiffs sought leave to amend their complaint.*
While that was pending, the State moved for summary judgment,’ and
plaintiffs soon did the same.® On April 12, 2021, the District Court heard
argument on all motions. The Court denied plaintiffs’ motions, and granted
the State’s motion for summary judgment, dissolving the preliminary

injunction, and entirely dismissing plaintiff’s lawsuit.’

Statement of Facts

In 1985, the unanimous Montana Supreme Court contributed to a
nationwide chorus of landmark court decisions which vigorously enforced the
federal land grant trusts. Those trusts were created by Congress in each state’s
enabling act. Thus, in Dept. of State Lands v. Pettibone (en banc, 1985), on behalf
of trust beneficiaries, this Court retroactively laid claim to water rights
perfected on trust lands by the private lessees of those lands.

Previously, during the adjudication of water rights in the Powder River

Basin, the Water Court held that title to twenty-three old water rights (pre-

’D.C.Doc.6 &7.

*D.C.Doc.14-18.

*D.C.Doc.25-26, 10/26/2020.
°D.C.Doc.31-34, 11/04/2020.
®D.C.Doc.52-54, 12/23/2020.
'D.C.Doc.73-76, 4/14/2021 to 4/20/2021.
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1973) developed for use on trust lands vested in the lessees, not the State.®
Reversing, in Pettibone, this Court held that under Enabling Act trust duties,
the State trustee automatically and retroactively obtained ownership of water
rights developed on trust lands. The Court held, the unique character of the
trust required those rights to be deemed appurtenant, and they may not be
divested without full payment to the trust.

..the State holds these lands subject to the school trust. The

essence of a finding that property is held in trust, school, public, or

otherwise, is that anyone who acquires interests in such property

does so "subject to the trust" Pettibone, 702 P.2d, at 957.
When appropriating water for use on trust lands, a state lessee does so "on
behalf of the State," and the State owns the water right.’

Both the Court' and the parties'' in Pettibone recognized that the Court’s

decision would broadly impact past and future water rights developed on trust

lands, not merely the 23 rights at issue. Since statehood, Montana's trust lands

SASTL Appx#11, Memo, Concl. of Law, Findings & Order, In the Matter of
...Powder River, Water Court #42J-D6473, 3/31/1983 (“W ater Court Decision”);
Pettibone, 702 P.2, at 950.

%702 P.2d, at 952; see, Justice Morrison, concurring, at 958.

"Ypettibone, 702, P.2d at 950, “Because of the broad significance of this case,
we also solicited amicus curiae participation.”

Although none of the 23 water rights at issue predated Montana’s 1864 Organic
Act (which withdrew trust lands from the public domain), the Supreme Court sought
supplemental briefing on the impact of trust claims upon pre-1864 water rights. See
DSLyv.Pettibone, Sp.Ct.#83-281, Amicus Curiae Brief (1st), Prof. Albert Stone,
6/29/1984, p.9.

""DSLv.Pettibone, Sp.Ct.#83-281, Amicus Curiae Montana StockGrowers Assoc.
Brief ("Amicus Stockgrowers Brief”), 10/22/1984, states, at p.2,

There is ..one issue which has such statewide application, the

determination of which will affect ranchers and stockgrowers throughout

this state. This issue is whether a state lessee, who developed and put

water to beneficial use on land leased from the State, has a water right

superior to the claim of the State...the decision made by this court will

affect state lessees throughout the state.
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have been mostly leased to private parties, and the rent and other income
inures to trust beneficiaries. Presently, there are some 9,000 trust land leases
for crop and rangeland on 4.76 million acres of trust lands."

TLMD administers the trust lands using a combination of written leases
and administrative rules, §§36.25.101 to 36.25.1021, ARM. One of the terms
in every trust land lease, from at least 1973 to the present, says,

LAWS AND RULES-The lessee agrees to comply with all

applicable laws and rules in effect at the date of this lease, or which

may, from time to time, be adopted."

In turn, the incorporated administrative rules include a myriad of things like
"reclassification" options (§36.25.109, ARM), lessee "improvements"
(§36.25.125, ARM), and others.

One such rule, promulgated in 1987 to harmonize with Pettibone,
amended an earlier rule to say in pertinent part,

§36.25.134, A.R.M, WATER RIGHTS. (1) If a water right is or

has been developed on state land by the lessee or licensee for use

on the leased or licensed land, such water right shall belong to the

state. ... Any water rights hereafter secured by the lessee and

licensee on state lands shall be secured in the name of the state of

Montana. (Emphasis added).

Ever since, consistent with Pettibone, §36.25.134, A.R.M. has required State
ownership of both future and past water rights developed on trust land.

However, whether by accident or design, a number of trust lessees have

not followed either Pettibone or §36.25.134, A.R.M. Many lessees drilled wells

'?D.C.Doc.1, Complaint, 12, admitted, D.C.Doc.10, State's Answer {12.

¥See, e.g., ASTL Appx.#7, 1973 lease form, p.19 21, and 2019 lease form,
p.21 922. (emphasis added).
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on their private land, applying the water to trust land, and registering the new
rights in their personal names with the Water Rights Bureau (“WRB”).

Therefore, in 2015, TLMD hydrologist, Dennis Meyer, began
examination of every trust land parcel in the State and discovered some 1200
water rights with “places of use located on school trust lands, but without the
..State . .listed as an owner.”'* Many of those were post-1973 “exempt”
groundwater rights under §85-2-306, M.C.A.."” Following TLMD’s
understanding of Pettibone, Mr. Meyer then filed a Form 608 “Ownership
Update” with WRB to recapture the State’s ownership claims to 114
groundwater rights.'® For 110 of those rights, the point of diversion was
private land, but the first place of beneficial use was state trust land."” The
other 4 rights were first used on private land, and later moved to trust land."®

Before filing the Form 608's, Mr. Meyer wrote each of the affected
lessees, inviting feedback." These acts by the trustee alarmed the Intervenor
organizations which subsequently pressed, lobbied for, and secured enactment
of HB286, 2019 (now, §85-2-441, M.C.A. see, ASTL Appx.#1).”°

HB286 sought to reverse the Meyer water rights recaptures, and to

“ASTL Appx#4, referencing spreadsheet HB286.xIsx (D.C.Doc.34, Exhibit D).
SASTL Appx.#4; D.C.Doc.34, Exhibit D.
'°ASTL Appx.#4 & #5, pp.1-3.

'"D.C.Doc.34, Ex.D, pp.D-006 to D-016, see, column “State POU on Original
Filing.”

]d.
SASTL Appx.#5 & #6.
ASTL Appx.#2, passim.
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presumptively authorize exclusive lessee ownership of such water rights. It

says, in pertinent part,

85-2-441. Temporary use of a water right on state trust land —
restrictions on state ownership — rescinding of noncompliant
ownership interests required. (1) A water right owner may put
water from a well or developed spring with ground water
development works located on private land to beneficial use on
state trust land for the duration of a state land lease the water right
owner holds.

(2) The state may not obtain an ownership interest in a
water right or the ground water development works of a water
right that is diverted from a well or developed spring located on
private land exclusively based on trustee obligations for state trust
land unless:

(a) a court of competent jurisdiction determines that the
state is an owner of that particular water right; or

(b) the state is in possession of a deed transferring ownership
of the water right to the state.

(3) Before September 30, 2019, the state shall rescind any
claim of ownership it asserted or acquired to satisfy trustee
obligations for state trust land prior to May 11, 2019, in a water
right or ground water development works that do not meet the
requirements of subsection (2).

As HB286 made its way through the 2019 Legislature, state trust land

managers, including DNRC Director Tubbs, vigorously opposed it.>! They

primarily argued that HB286 violated the constitutional principles in Pettibone.

Director Tubbs testified that if HB286 was enacted, to assert the trusts’

Pettibone rights, “We probably will run out of resources.””* Those “resources’

are funded directly by trust revenues that otherwise benefit the trust

“IASTL Appx#2, passim.
2)4 p.17.
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beneficiaries.”

In his Fiscal Note on HB286, the State Budget Director similarly opined
that the bill would produce “$0" additional revenue, but its expenses were
“UNKNOWN?” (caps original).** The “Technical Notes” mirror TLMD’s
concerns, concluding,

Applying HB286 as amended retroactively divests the State of

these post-1973 water rights without compensation if the point of

diversion is on private land. This violates constitutional trust
principles.?

Standards of Review

The Supreme Court reviews the district court’s rulings on the two
summary judgment motions at issue de novo for correctness in conformance
with M. R. Civ. P. 56.%° It also reviews district court conclusions and
applications of law de novo for correctness.”” Interpretations and applications
of constitutional and statutory law are similarly reviewed de novo for
correctness.”® In its analysis, the Court should draw all reasonable inferences

from the evidence in the record in favor of the party opposing summary

2877-1-108, M.C.A., §77-1-109, M.C.A. (directing payment of State trust
administration expenses from trust revenues).

ASTL Appx.#3, p.1.

SASTL Appx.#3, p.2, 5.

%Clark Fork Coal. v. Mont. Dep't of Natural Res & Conservation, 403 Mont. 225,
481 P.3d 198, 2021 MT 44 9132, (Mont. 2021); Smith v. B.N.S.F. Railway, 2008 MT
225, 910, 344 Mont. 278, 187 P.3d 639.

*Smith, supra , §11.

®Bjrd v. Cascade County, 2016 MT 345, 9, 386 Mont. 69, 386 P.3d 602 ( citing
Moe v. Butte-Silver Bow County, 2016 MT 103, { 14, 383 Mont. 297, 371 P.3d 415).
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judgment.”
The district court's denial of plaintiff’s motion for leave to amend is

reviewed for an abuse of discretion.

Summary of Argument

1. The constitutionally based principles of DSL v. Pettibone, 702 P.2d 948,
216 Mont. 361 (Mont., 1985), apply equally to water rights developed by
state trust lessees on private lands and beneficially used on trust lands.

2. HB286 grants rights, and imposes a presumption which categorically
opposes Pettibone. Overcoming the presumption will burden the trusts,
thus violating the 1889 Montana Enabling Act. MonTRUST v. State
(1999), 989 P.2d 800; Jerke v. Dept. of St.Lands, 597 P.2d 49 (1979).

3. Summary judgment is inappropriate where material facts are disputed.
Rule 56(c), M. R.Civ.Pro.

4. Leave to amend should be freely granted, especially where the facts are
still in development through discovery. Rule 15, M. R.Civ.Pro.; City of
Missoula v. Mt. Water Co, 2018 MT 139, 419 P.3d 685.

“Bird, supra, 9.

% Seamster v. Musselshell Cnty. Sheriff's Office, 6, 374 Mont. 358, 321 P.3d
829 (Mont. 2014).
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ARGUMENT

I. DSL v. Pettibone requires that water rights, diverted on private land
for beneficial use on trust lands, belong to the trust.

This Court’s en banc deliberations in Pettibone were rigorous, spanning
two years, with two separate days of oral arguments.’! It repeatedly ordered
supplemental briefing. The Court reviewed eleven briefs: eight from the
parties, two from amicus law school professor Al Stone, and one from the
Montana Stockgrowers Assoc.*?

Nor was Pettibone a lone-wolf decision. It shared company with many
state and federal decisions enforcing trust duties from state enabling acts

enacted by Congress. Following, we summarize them.

A. Duties of the State as trustee of the 1889 federal land grants.

In the Enabling Act of 1889 —creating statehood for Montana,
Washington & the Dakotas— Congress granted thousands of tracts of federal
land to Montana in trust for the support of schools, universities, and other

institutions.* It is well-settled that these grants created real, enforceable

¥Register of Action, Mont. Sup.Ct. No.83-281, (1983-1985).
2ld.
338§ 10-11, 25 Stat. 676 (1889).
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trusts,>* which impose duties based in the Enabling Act & Constitution.”® The
1972 Montana Constitution at Article X commands,

Section 11. Public land trust, disposition. (1) All lands of the
state that have been or may be granted by congress, or acquired by
gift or grant or devise from any person or corporation, shall be
public lands of the state. They shall be %eld in trust for the people, to
be disposed of as hereafter provided, for the respective purposes for which
they have been or may be granted, donated or devised.

(2) No such land or any estate or interest therein shall ever
be disposed of except in pursuance of general laws providing for
such disposition, or until the full market value of the estate or interest
disposed of, to be ascertained in such manner as may be provided
by law, has been paid or safely secured to the state.

(3) No land which the state holds by grant from the United
States which prescribes the manner of disposal and minimum
price shall be disposed of except in the manner and for at least the
price prescribed without the consent of the United States. (Article
X, Sec. 11, emphasis added).

Section 11 imposes distinct duties on the State as trustee. Most relevant, from
subsections 1 and 2, are:

(1) To hold the lands “in trust for the ..purposes for which they
have been ..granted,”

(2) To obtain “..full market value of the estate or interest
disposed of..”

The subsection 1 duty, to hold the lands “in trust,” means applying the

general law of trusts,’® which, in turn, impose an additional set of intrinsic

¥MonTRUST v. State (1999), 113, 142, 151, 1999 Mont. 263, 296 Mont. 402,
989 P.2d 800; US v 111.2 Acres of Land in Ferry County Washington (E.D. Wash.
1968), 293 Fed. Supp. 1042, 1044-1045, affd., 435 F.2d 561 (9th Cir 1970); County of
Skamania v. State (Wash. 1984) (en banc), 685 P.2d 576, 580; Kanaly v. Janklow
(South Dakota, 1985), 368 N.W.2d 819, 822-823..

*0Omnibus Enabling Act, 25 Stat. 679, § 11 (1889), as amended, 47 Stat. 150
(1932), 81 Stat. 106 (1967); Art 10, Sec. 2, 3, 4, 11, Const. of Mont. (1972).

®Authorities, supra note 34; National Parks and Conservation Ass’n v. Board of
State Lands, 869 P.2d 909, 918 (Utah 1993); Plateau Mining Co. v. Utah Division of
(continued...)
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trustee duties.”” This case focuses primarily on three of them: Undivided
Loyalty, Prudence and Accountability.

Duty of Loyalty. “A trustee is under a duty to act solely in the interest
of the beneficiaries as to matters ..involving trust property. This duty... is the
bedrock of the trust relationship; it is a duty of undivided loyalty.”*® This
Court has declared,

When a party undertakes the obligation of a trustee to receive

money or property for transfer to another, he takes with it the duty

of undivided loyalty to the beneficiary of the trust. The undivided

loyalty of a trustee is jealously insisted on by the courts which

require a standard with a "punctilio of an honor the most

sensitive." A trustee must act with the utmost good faith towards

the beneficiary, and may not act in his own interest, or in the

interest of a third person.”

Duty of Prudence. The duty of “prudence” supplies an objective
standard of care for measuring the adequacy of trustee acts.* Courts look to

see if the trustee acted as would a prudent person of requisite skill and

judgment. In aleading Washington case, followed in Pettibone, the Court said,

%(...continued)
State Lands, 802 P.2d 720, 728-729 (Ut. 1990); Hill v. Thompson, 564 So.2d 1, 6 (Miss.
1989); County of Skamania v. State, 685 P.2d at 580; Oklahoma Education Assn. v.
Nigh, 642 P.2d 230, 235-236 (Okl. 1982); Alaska v. University of Alaska, 624 P.2d 807,
813 (Alaska 1981); State ex rel Ebke v. Bd. of Educational Lands & Funds, 47 N.W.2d
520, 523 (Neb. 1951).

¥Comment a., §379, Restatement, Second of Trusts.

*¥Rounds & Hayes, Loring— A Trustee’s Handbook, 1996, §6.1.3, p. 112; See,
§170, Restatement of Trusts; §72-34-103, MCA., “Duty of loyalty;” §72-34-105, MCA.,
“Duty to avoid conflict of interest;” Scott on Trusts, 4th Ed., 1987, §170, p. 311.

¥Montanans for the Responsible Use of the School Trust v. State, 1999 MT 263,
989 P2d 800, 140, see Skamania (1984), 685 P.2d at 579-582.

“Restatement, Trusts Ill, §227; Restatement, Trusts 2d, §174; §72-34-114,
M.C.A., “Duty to use ordinary skill and prudence;” Bogert, Hornbook of Trusts, 6th Ed. ,
§93, pp. 334-335.

Appellant’s Brief - 11



A trustee has a duty to manage trust assets prudently; .. a trustee
breached its fiduciary duty by disgl)osing of a trust asset without
obtaining “the best possible price..”
Obtaining the “best possible price” or value for trust assets is a consistent
requirement.*” And, favorable treatment given existing lessees or insiders is
particularly suspect.*
Duty of Accountability. The duty of accountability condenses several

obligations,** summarized by professor Scott,

A trustee is under a duty to the beneficiaries of the trust to keep
clear and accurate accounts.*

A trustee’s failure to render a sufficient account of his conduct shifts the burden
of proof to him in trust litigation.*®

In short, a breach of the school trust, is a breach of the Enabling Act and

“'Skamania (1984), 685 P.2d at 582-83 [emphasis added)].

“2Pettibone, 702 P.2d at 954 (“..to allow lessees to develop private, personal
rights on school lands would impermissibly reduce the DSL's ability to manage these
lands for their highest value”); Rippey v. Denver US Nat. Bank, 273 F.Supp. 718, 739
(D.C.Colo, 1967) (trustee “must seek ..the best price obtainable™); Webb & Knapp, Inc.
v. Hanover Bank, 133 A.2d 450, 456-459 (Md. 1957) (duty to fully investigate market);
Allard v. Pacific Nat'l Bank; 663 P.2d 104, 111 (Wa.,1983).

“3In re Guardianship of Saylor (2005), 328 Mont. 415, 121 P.3d 532, {24
(conservator to treat longstanding agreements carefully); Cheyenne-Arapaho Tribes of
Oklahoma v. U.S., 966 F.2d 583, 590-91 (10th Cir, 1992) (Duty to renegotiate trust land
leases before extending existing pooling agreements); Allard v. Pacific National Bank
(1983); 99 Wash.2d 394, 405, 663 P.2d 104 (voided sale in part because trustee sold
to lessee under lessee’s right-of-first-refusal).

“Restatement (Second) of Trusts: duty to keep and render clear and accurate
accounts, §172; duty to furnish complete and accurate information to the beneficiaries,
§173; to take reasonable steps to take and control trust property, §175; and to keep the
trust property separate from individual or other’s property, §179.

*°Scott on Trusts, §172, p. 452.

*°See, discussion and authorities, infra, page 21.
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Constitution, and tough remedies apply.*’

B.  Pettibone applies to all lessee-developed groundwater used on trust
land.

Citing and following many of the foregoing precedents, in Pettibone
(1985) this Court decreed that water rights beneficially used on trust lands vest
in the trust. It summarized,

We hold that title to these water rights vests in the State. The
lessee, in making appropriations on and for school trust sections,
is acting on behalf of the State. It is only through state action that
the lessee is on the land, and Montana law expressly provides that
the lessee shall be reimbursed for all capital expenditures made in
putting the water to beneficial use. The lessee, under the terms of
the lease, is simply entitled to the use of water appurtenant to the
school trust land. The State is the beneficial user of the water, and
its duty as trustee of the school trust lands prohibits it from
alienating any interest in the land, such as the appurtenant water
right, without receiving full compensation therefor.*®

Pettibone clearly concluded, based on the Enabling Act and Constitution,
that: When a lessee of trust land appropriates water for beneficial use on trust
land, the water right 1s appurtenant to trust land, and belongs to the State.

The Pettibone Court primarily based its decision on two principles from
the Enabling Act and Constitution,

1- “[A]n interest in school land cannot be alienated unless

the trust receives adequate compensation for that interest.” 702

P.2d, at 954.

2— “Any law or policy that infringes on the state’s

managerial prerogatives over the school [trust] lands cannot be
tolerated if it reduces the value of the land.” Id.

*"See authorities, supra notes 34 and 36.

*®DSL v. Pettibone, 702 P.2d, at 952.
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The Court explained principle #1 by distinguishing cases cited by the
Water Court, Respondents, and the Stockgrowers, who had argued that
“intent” of the appropriator was the sole basis for vesting a water right.*’
Instead, Pettibone focused on (a) the unique character of trust lands, saying
they are subject to “a different set of rules,”* and (b) applied the rule that “an
appropriative right becomes appurtenant to the land for the benefit of which the
water is applied,” i.e., the place of use (aka, “POU”).”" It added, “..all of the
water rights at issue are used either in whole or in part on the [trust] lands.” Id.

The Court derived principle #2 in part from its previous holding in Jerke
v. Dept. of St. Lands,””> which had declared the “preference right” leasing statute
unconstitutional as applied to grazing associations that sub-lease trust land to
their members. It said,

To allow the preference right to be exercised in this case would be

to install the Grazing District as the trustee of the land. It, rather

than the Department of State Lands, would decide who will

occupy the land but it would not be bound by a constitutional or

fiduciary duty.”

In neither Jerke nor Pettibone was there any actual evidence in the record

of “reduced value to the land” from the challenged practice. By contrast, the

““Title to a water right vests in an appropriator without regard to ownership of
land.” DSLv.Pettibone, Sp.Ct.#83-281, Respondents Brief (1st), 11/14/1983, pp.3-4,
11.; Water Court Decision (ASTL Appx.#11), “Memo,” pp.4-6; DSLv.Pettibone,
Sp.Ct.#83-281, Amicus Stockgrowers Brief, pp.5,9.

0702 P.2d, at 955.
1702 P.2d, at 954, (emphasis added).

%2182 Mont. 294, 597 P.2d 49 (1979); and Rider v. Cooney, 94 Mont. 295, 23
P.2d 261.

3702 P.2d, at 954, quoting Jerke.
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District Court’s decision in the instant case wholly turned on the supposed
absence of “reduced value” evidence.™

In Jerke and Pettibone, the Supreme Court believed ipso facto, that the
practices it was enjoining “reduced the value of the land.” In Jerke, the high
bid had been matched, so there was no dollar difference between prospective
lessees. Nor did the Supreme Court rely on expert testimony about the
“value” of the management regimes in dispute.

Likewise, in Pettibone, the Supreme Court and parties all assumed,
without evidence, that trust lands with water rights are more valuable than trust
lands without them.”®> Many other courts, including the U.S. Supreme Court,
have reached similar factual conclusions— that harm to trust beneficiaries
inevitably result from breaches of trust duties on trust lands.”® Such judicial
heuristics are fully supported by the law of evidence. Both Montana and

Federal Evidence Rules 201 contemplate,

*D.C.Order, p.8, 134; see, pp.18, 19, 20; “[plaintiffs] have offered no credible
evidence that HB 286, on its face, reduces the value of trust land.” Id, p.24.

%% said rights are a valuable property right,” DSLv.Pettibone, Sp.Ct.#83-281,
Respondent Brief (1st), 11/14/1983, p.3; DSLv.Pettibone, Sp.Ct.#83-281, DSL Brief
(1st), 7/8/1983, pp.4-5, 7. Pettibone, 702 P.2d, at 955-56 (“control” of water rights
‘means control of the land”); See, ASTL Appx#10 & 11 (no issues of “value”
mentioned).

*Lassen v. Arizona, 385 U.S. 458 (1967)(struck down admin.rule allowing free
rights of way over trust lands without proof of value); Kadish v. Az., 747 P.2d 1183,
1189-1196 (Az. 1987)(invalidating flat rate for trust mineral leases);Skamania, 685 P.2d
at 580-581 (invalidating legislative recision of timber sale contracts based; no findings
of actual harm); Oklahoma Education Assn. v. Nigh, 642 P.2d at 235-236 (invalidating
statutes without proof of financial loss); Ervien v. US., 251 U.S. 41 (1919) (struck
statute that allowed, but did not require expenditure of trust revenues to benefit third
parties).
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Judicial notice of facts, [that are] not subject to reasonable dispute

because it ..is generally known within the ..court’s territorial

jurisdiction; or ..accurately and readily determined from sources

whose accuracy cannot reasonably be questioned.
Those cases all belie the main premise of the District Court’s decision, below.
Indisputable injury to trust beneficiaries should be treated as such.

Additionally, the Pettibone Court provided an “alternative ground” for its
decision. Agreeing in substance with Amicus Prof. Stone who wrote, “[1]t does
not make sense for each succeeding tenant to acquire and walk off with one
water right after another,””” the Court said,

..vesting title in lessees would [allow] that lessee .. to control the

use of the land. In many cases in this semi-arid area, the control of

water means the control of the land itself. ... This situation is

clearly repugnant to school trust principles.*

Those Pettibone principles apply equally to the 136 water rights which
are impacted by HB286: Those water rights were diverted by lessees of trust
lands for use on trust lands. The only ways they are at all different from the 23

rights in Pettibone are:

A.  Their place of diversion (“POD”) comes wholly from groundwater
sources on private land.

They are post-1973 rights.

C.  Some rights may (or may not) have been created using procedures
in §77-6-115, M.C.A., or §77-6-301, M.C.A.

None of these differences are material under Pettibone’s Enabling Act and

*"Sp.Ct.#83-281, Amicus Curiae Brief (1st), Prof. Stone, 6/29/1984, p.4.
8702 P.2d, at 955-956.

*See, Meyer Declaration, D.C.Doc.34, Ex.D, showing on Tab 1, 110 water rights
with State POU on original filing, and 26 such rights on Tab 3.
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constitutional principles. Each is discussed, as follows.

(A) In Pettibone, the Supreme Court and parties all declared that there
were no distinctions between groundwater and surface water rights.®® And,
despite some vague references to points of diversion (“POD?”) in the Pettibone
briefs and opinion, it was the POU —or place of beneficial use— to which the
Court applied its constitutional principles. Principle #1 was based on the value
contributed to the land by the water rights, quoting, §70-15-105, M.C.A., “A
thing is deemed to be incidental or appurtenant to land when it is by right used

with the land for its benefit...” It continues, noting, “the water rights are used

..on the school lands.”®" A mere POD, alone, on land contributes nothing to
its value. Only the POU produces value.

Accordingly, in Pettibone, the courts and parties all concurred in splitting
ownership of three water rights based on their POU: #4748, #4748-01 (diverted
on the boundary between trust and private land, and used on both), and #9874
(entirely diverted on trust land, but split for application onto trust and private
land). Only the water applied to trust land was in dispute, the other portions were

deemed to be private.” In short, consistent with Montana cases,® no one

0702 P.2d, at 957; DSL v. Pettibone, Sp.St.#83-281, Amicus Stockgrowers Brief,
at 15.

1702 P.2d, at 954 (emphasis added).

®2DSLv.Pettibone, Sp.Ct.#83-281, DSL Brief (1st), 7/8/1983, pp.1-2; Pettibone,
702 P.2d, at 950 (“One straddles the border between a state-owned and privately-
owned section , and is used on both...One right is in a reservoir on state land that
serves both the state section and an adjacent private section”); ASTL Appx.#10, Water
Court, Pre-Hearing Order, 8/9/1982, pp.3-4, 2; See, ASTL Appx.#12, Water Court,
Findings, 5/27/86, p.4, re 42J-W-004748 and 4748-01, pp.5-6, re 42J-W-009874.

®3See cases, discussed at DSLv.Pettibone, Sp.Ct.#83-281, Amicus Curiae Brief
(continued...)
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regarded ownership of the place of diversion as legally consequential to
ownership of the water.

(B) No language in Pettibone, and certainly none of its constitutional
principles, apply solely to pre-1973 water rights. Nor is there anything in the
Water Use Act or HB286, suggesting such a distinction.

(C) The District Court, below, at length indicated ASTL’s complaint
was unripe because some of the 136 water rights may have been acquired
under §77-6-115, M.C.A., or §77-6-301,M.C.A. (and we don’t know whether,
or which ones). Arguably, using those statutes, the TLMD might have
granted permission to lessees to claim trust water rights for themselves. But,
Pettibone addresses this issue, saying, as a matter of constitutional law,

The State has no power, absent adequate consideration, to grant

the lessees the permission to develop non-appurtenant water

rights, and every school trust lease carries with it this limitation.®*
Further, the Pettibone Court pointedly notes that #f such statutes were to be
interpreted as allowing that, they would likely be unconstitutional.®’

There being no basis for any legal distinction, the 136 water rights

affected by HB286 are subject to the same rules as those in Pettibone.

%3(...continued)
(1st), Prof. Albert Stone, 6/29/1984, pp.1-3.

®4702 P.2d, at 957.
®702 P.2d, at 956.
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II. The District Court erred by not granting ASTL summary judgment
that HB286 facially breaches the State’s trust duties.

HB286 does not irrevocably give away the trusts’ water rights. But, it
violates the Enabling Act and Constitution because it creates a presumption
about ownership of water rights that diametrically rejects both Pettibone, and
pre-existing contractual lease terms.

HB286 retroactively decrees that (1) lessees “may put water..to beneficial
use on state trust land,” with or without the consent of TLMD, and (2) that
water rights on trust land presumptively belong to the lessees, rather than to

the trust.°®

For the trusts to overcome that presumption, one water right at a
time, deprives them of considerable valuable resources. But, the District
Court, below, could not see that.

First, the District Court erred in its application of the standard of review.
It’s opinion, at pp.11-13, cited standard-of-review language for
constitutionality of statutes, quoted from MonTRUST v. State (“MonTRUST I'’)
(that they are “..presumed to be constitutional,” etc.),”” and from Pettibone (that
“..anyone who acquires interests in such property” does so “subject to the

77).68

trust But it neglected to consider how the Supreme Court actually applies

those standards in real cases. “The Court's determination must do more than

‘merely recite the magic words.”"®

Full text, supra, p.6, subsections (2) & (3).
67411,1999 Mont. 263, 989 P.2d 800.
®8702P.2d, at 956-57 (citations omitted).

®In re Case No. WC-0006-C-2018 (Montana Water Court, 2021), p.2.; See,
(continued...)
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Instead, the crux of the District Court’s whole opinion was its rather
astonishing conclusion, “there is no credible evidence that HB 286 will turn
any current irrigated trust land into dry trust land.””® But, to state the painfully
obvious, if “valuable” water on trust land belongs to the lessee, the land will
become “dry” whenever the lessee decides to take it away. A more abject
rejection of this Court’s principles in Pettibone 1s hard to imagine.

In so concluding, the District Court failed to adhere to the additional
directions of this Court in MonTRUST I, which say,

We follow our previously discussed standard of review [at §11]in

determining whether the statutes are consistent with the

constitutional mandates of the trust and the State's fiduciary duties

as a trustee.”

Again, those “magic words” must be understood as they have actually
been applied by the Court. MonTRUST 1, then, enforced trustee duties by
facially invalidating statutes at §946-51, and 9952-58, for breaches of common
law trust duties that were authorized, but might not necessarily occur under
the statute. At 4955-58, the Supreme Court applied the trust duties of
“loyalty” and “accountability” in declaring the procedures of §77-6-305,
MCA, facially unconstitutional. Similarly, Judge McCarter’s MonTRUST 1

opinion (affirmed by the Supreme Court) also employed common law trust

%9(...continued)

McDermott v. Mont Dept. of Corrections, 121, 2001 MT 134, 29 P.3d 992 (Mont. 2001)
(emphasis added).

“D.C.Op., at 19, lines 1-3.

""MonTRUST,, 1118-19, 989 P.2d, at 804 [citations omitted].
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duties to the same ends.”

Jerke, supra, had also found a procedural provision of Montana Code
unconstitutional as applied because of the burden it placed on the trustee to
manage trust lands. The presumption created by HB286 is materially
indistinguishable from the statutes in both MonTRUST I and Jerke.

By contrast, the District Court never once mentions the mandatory

M«

trustee duties of “loyalty,” “prudence,” or “accountability,” which were
pivotal principles of Mon TRUST 1.7 Therefore, it also disregarded that
subsections 2 and 3 of HB86 are explicitly disloyal to the trusts by imposing
their punitive rules only on “state trust lands,” but not on private land, private
trusts, nor any other state lands. HB286 applies only to constitutionally based
water rights claims, no others.’

Another error of the District Court was putting the burden of proving
harm on the wrong party. When a trustee breaches trust duties, he bears the
burden to show that beneficiaries are unharmed. Professor Bogert says,

He 1s bound to keep clear accounts and if he does not the

presumptions are all against him, obscurities and doubts being
resolved adversely to him.”

?D.C.Doc. 53, McCarter dec. attached, pp.3-4, p.12 “productivity.”
MonTRUST I, 940-42, 952-58.
"See, authorities, supra, notes 38, 39.

"“Bogert on Trusts and Trustees §962, pp 10-13 (2d Ed, 1962), Cases: 37st
daySee, Kadish v. Az., 747 P.2d 1183, 1189-1196 (Az. 1987)(invalidating flat rate for
School Trust mineral leases even though in some cases it produces full market value);
Skamania, 685 P.2d at 580-581 (invalidating unilateral legislative recission of timber
sale contracts based on divided loyalty without making findings of actual harm);
Oklahoma Education Assn. v. Nigh, 642 P.2d at 235-236 (invalidating battery of
statutes without proof of actual financial loss); Ervien v. US., 251 U.S. 41 (1919) (struck

(continued...)
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The Skamania case, heavily relied on by Pettibone, illustrates how the burden of
proof should be imposed on state trustees.”” In the instant case, plaintiffs
repeatedly sought discovery about the impacts of HB286 to the trusts. The
Attorney General’s responses reveal that the trustee has no answers.”” The
District Court failed even to mention that uncontradicted evidence.

Another critical point ignored by the District Court was that HB286
categorically rejects explicit provisions contained in all trust land leases since
at least 1979.7° All leases required, “[a]ny water rights hereafter secured by the
lessee and licensee on state lands shall be secured in the name of the state of
Montana.”” But, HB286 requires TLMD to file a lawsuit, or procure a deed,
every time it seeks to enforce that provision. HB286 presumes the invalidity of
those lease terms, and does so without compensating the trusts, a direct
violation of the Enabling Act and Constitution.®

Finally, the District Court ignored, without mention, uncontradicted
evidence of harm from HB286. The process HB286 imposes on trust

managers to recover water rights presumptively given away by the bill will be

75(...continued)

down statute that allowed, but did not require expenditure of trust revenues to benefit
third parties).

%685 P.2d, at 581-583.

"TASTL Appx.#8 & #9, passim.

8See, ASTL Appx#3, HB286 Fiscal Note, p.2,95.

79836.25.134, A.R.M, formerly, §26.3.123, ARM (Promulgated , M.A.R. 1979,
No.3, pp. 79-80; Incorporated by reference in leases, See, e.g., ASTL Appx.#7, p.19
121, and p.21 f22.

891889 Enabling Act, §11, Mont. Const. §11, sub.(2).
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expensive. Those expenses are paid directly from trust revenues, thus harming
beneficiaries. That evidence i1s described above, at pp. 6-7.

On the foregoing points, the facts are undisputed. The uncontradicted
evidence to date brings this case within the ambit of Pettibone, Jerke and
MonTRUST I. The District Court erred in not granting plaintiffs’ motion for

summary judgement.

III. The District Court erred in granting the Attorney General’s motion
for summary judgment.

The District Court at length recited the standards under Rule 56(c),
M.R.Civ.Pro., for grant or denial of summary judgment,

Summary judgment is proper when no genuine issues of material
fact exist, and the moving party is entitled to judgment as a matter
of law. ... The party moving for summary judgment must establish
the absence of any genuine issue of material fact and the party is
entitled to judgment as a matter of law. ... Summary judgment should
never be a substitute for trial when there is an issue of material fact.
Disputed 1ssues of fact are considered material if they concern the
elements of the claim or the defenses to such claim... Summary
judgement is “an extreme remedy and should never be substituted
for a trial if a material fact controversy exists.” A/l reasonable
inferences that might be drawn from the offered evidence should be drawn
in_favor of the party opposing summary judgment. Summary judgment
is not to be utilized to deny the parties an opportunity to try their
cases.. If there is any doubt as to the propriety of of a motion for summary
Judgment, it should be denied. D.C.Order, pp. 13-14 (citations
omitted, emphasis added).

The crux of the District Court’s decision was that “[plaintiffs] have
offered no credible evidence that HB 286, on its face, reduces the value of trust

land.”®" That was the fulcrum of the decision, below.

#1D.C.Order, discussed, supra note 54.
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But in granting summary judgment, the District Court disregards,
(1) Appropriate constitutional review under Mon TRUST I and Jerke,*
(2) actual evidence of reduced value of trust assets,*’ (3) that the burden of
proof regarding injury is on the trustee, and the State’s evidence is nugatory,*
and (4) that discovery in this case had not closed.* Each of those reasons
demands denial of summary judgment, and the District Court erred in

granting it.

IV. The District Court abused its discretion in rejecting amendment of
plaintiff’s complaint.

ASTL’s proposed amended complaint made these primary changes:

1. It amended plaintiffs' legal theory to include additional "as
applied" challenges to HB 286 in light of discovery.*®

2. It amended the legal theory to add "as applied" challenges to HB
286 and §85-2-306(1), M.C.A., in light of new arguments by the

1%

Attorney Genera

3. Plaintiffs sought attorney fees against Intervenors under general

#2See, discussion & authorities, pp.19-21.
#See, discussion, pp.6-7.
#See, discussion & authorities, pp.21-22; compare, ASTL Appx.#8 & #9.

8City of Missoula v. Mt. Water Co, 2018 MT 139, 419 P.3d 685 (dismissal
reversed for further discovery in as applied challenge).

¥D.C.Doc.25, 1stAmmd.Cplt., §930-32.

¥ld.; D.C.Doc.25, 1stAmmd.Cplt. 33, 37.
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trust law principles.®
Although the standard of review regarding amended pleadings
nominally states, "[t]he decision to grant or deny a motion to amend lies
within the discretion of the district court,"® this Court has often said,

"Refusal to permit an amendment to a complaint which should be
made in the furtherance of justice 1s an abuse of discretion."

While Rule 15(a)(2) does not mean a district court automatically
must grant a motion to amend, the Rule is "to be interpreted
liberally so that allowance of amendments [is] the general rule and
denial 1s the exception."’

The Supreme Court has described very few situations which justify denial of a
Rule 15(a)(2) motion to amend.”’ None of them apply here, and none were
relied on by the District Court in rejecting ASTL’s amendment. In fact, the
District Court quoted precedent, saying,

“Generally, it 1s an abuse of discretion to refuse amendments to

pleadings offered at a reasonable time and which would further

justice; on the other hand, amendments which would result in

undue delay or undue preJudlce to the opposing party or

amendments which would be futile need not be permitted.”*?

On the 1ssue of futility, "it is an abuse of discretion to deny leave

to amend where it cannot be said that the pleader can develop no
set of facts under its proposed amendment that would entitle the pleader to

8D .C.Doc.25, 1stAmmd.Cplt., 929, 39-42.

8 Bitterroot Inter. Sys. v. West. Star Trucks, 148, 153 P.3d 627, 638, 2007 MT 48
(Mont. 2007).

QAlly Fin., Inc. v. Stevenson, {13, 2018 MT 278, 393 Mont. 332, 336, 430 P.3d
522, 525 (Mont. 2018) (citations omitted).

%Seamster v. Musselshell Cnty. Sheriff's Office, 14, 321 P.3d 829, 832 (Mont.
2014) (unnecessary delay, bad faith, prejudice etc.); See also, Lindey's, Inc. v.
Professional Consultants, Inc., 797 P.2d 920, 923, 244 Mont. 238, 242 (Mont. 1990).

%2Reier Broad. Co. v. Mont. State Univ.-Bozeman, 2005 MT 240, 1[8, 328 Mont.
471, 121 P.3d 549 (emphasis added).
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the relief sought."*?

The District Court’s sole basis for rejecting plaintiff’s amended
complaint said,

Plaintiffs' proposed amended complaint does not cure the

evidentiary record deficiencies. They have alleged no additional facts to

show that their as applied challenge to either HB 286 or Mont.

Code Ann. § 85-2-306 are ripe. (DC Ord.,pp.26-27, D.C.Doc. ).

Instead of following this Court’s rule —whether “no set of facts” could be
developed entitling plaintiff “to the relief sought”— the District Court imposed
a much heavier burden on ASTL. It demanded a current “evidentiary record”
or “additional facts” in the amended complaint.

First, under this Court’s rule, an amended complaint whose primary
change adds “as applied” constitutional challenges to a statute invokes fact
inquiries, which in turn, requires further development of facts.”* “As applied”
challenges focus on the constitutionality of legislation in particular
circumstances.” In this case, of course, DNRC officials report there are at
least 164 water rights to which that inquiry applies.

In this case, the supposedly “missing facts” according to the District

Court, were evidence that HB286 reduced “the value” of trust lands.”® For

context, when these motions were decided, no depositions had been taken, 7o

%DC Ord., p.5, citing, Hobble-Diamond Cattle Co. v. Triangle Irrigation Co., 249
Mont. 322, 325, 815 P.2d 1153, 1155-56 (1991) (em phasis added).

% City of Missoula v. Mt. Water Co, 2018 MT 139, 391 Mont. 422, 419 P.3d 685
(dismissal reversed for further discovery in as applied challenge).

®Marriage of K.E.V., In re, 883 P.2d 1246, 1249, 267 Mont. 323, 328 (Mont.
1994); United States v. Bajakajian, 524 U.S. 321, 334 (1998).

%D.C.Order, discussed supra note 54.
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close of discovery had been ordered, and the Attorney General’s interrogatory
responses repeatedly said, concerning impact to the value to trust lands,

See generally the legislative history of House Bill 286 of the 2019

Montana Legislature. There may also be additional reasons the

2019 Montana Legislature passed House Bill 286. This fact inquiry

is not complete, and the State’s response will be supplemented as needed.”’

The State’s third discovery responses further disclose that, fo date, no one on
behalf of the State trustee has performed any computation, whatsoever,
concerning the total water rights affected by HB286, nor their values.”
Accordingly, ASTL’s amended complaint multiple times alleged lost “value”
to the trusts from HB286.”

Finally, as noted supra, the District Court completely ignored, without
any mention, the evidence in the record from multiple state trust managers
about the deleterious financial impact of HB286 to trust beneficiaries.

In short, it was arbitrary for the District Court to reject a motion to
amend the complaint based on the “evidentiary record” of a case in which the
facts were still in development. In these circumstances, it is logically
impossible to find ASTL “can develop no set of facts” under which the

beneficiaries could prevail. (Nor, we note, did the District Court even make

such a finding).

State of Montana’s Answers to Plaintiffs’ First Consolidated Discovery
Requests, ASTL Appx.#8, pp.4-7 (emphasis added).

%State of Montana’s Answers to Plaintiffs’ Third Consolidated Discovery
Requests, ASTL Appx.#9, passim.

%D.C.Doc.25, 1 Ammd.Cplt {14, 15, 24, 25.
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CONCLUSION
ASTL respectfully requests:

1.  That summary judgment for the State be reversed,

2. That summary judgment for ASTL be granted, that HB286
facially violates the Enabling Act and Constitution,

3. That ASTL’s motion for leave to amend be granted,

4. That this case be remanded for proceedings consistent with the
Court’s decision.

RESPECTFULLY SUBMITTED this 31* day of August, 2021.

Ly KA

Roy H. Andes
Attorney for Appellant
3562 Bear Creek Rd.
Driggs, ID 83422
RA@RoyAndes.com
406-431-0869
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table of citations, certificate of service, certificate of compliance, and appendix.
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