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INTEREST OF AMICI CURIAE

A771“: Carma the American College of Obstetricians and Gynecologists (“ACOG”), the

American Medical Association (“AMA”), the American Academy of Family Physicians

(‘ AAFP”), the American College of Physicians ( ACP’), and the Society for Maternal Fetal

Medicine (“SMFM”) are leading medical soc1eties representing physicians, nurses, and other

clinicians who serve patients in Kentucky and nationWide, and whose policies represent the

y education, training, and experience of the vast majority of clinicians in this country

ACOG is the nation’s leading group of physicians providing health care for women

j With over 60,000 members, ACOG advocates for quality health care for women, and is

committed to ensuring access to the full spectrum of evidence based quality reproductive

health care, including abortion care ACOG’s briefs and medical practice guidelines have been

cited by numerous authorities, including the U S Supreme Court, as a leading prOVIder of

authoritative scientific data regarding childbirth and abortion 1

The AMA is the largest professional association of physiCians, residents, and medical

' students in the United States Additionally, through state and specialty medical socienes and

other physrcian groups seated in the AMA’s House of Delegates, substantially all U S

i physicians, residents, and medical students are represented in the AMA’s policymaking

process The objecnves of the AMA are to promote the art and science of medicine and the

betterment of public health AMA members practice in all fields of medical specialization and

in every state

1 See, eg June Med Sem- LLC I) RZIJ'Jo, 140 S Ct 2103 (2020), WIN/e WamaizirHealt/a 1) Hellerxtedt,
579 U S 582 (2016) Stellberg a Car/7m? 530 U S 914 932 936 (2000) (quoting ACOG brief
extensively and referring to ACOG as among the “significant medical authority” suppornng
the comparative safety of the abortion procedure at issue)

l



AAFP, headquartered in Leawood, Kansas, is the national medical specialty soc1ety

representlng family physicians Founded in 1947 as a not for profit corporation, its 136,700

members are physicians and medical students from all 50 states, the District of Columbia,

Guam, Pueito Rico, the Virgin Islands, and the Uniformed Services of the United States

AAFP seeks to improve the health of patients, families, and communities by advocating for

the health of the public and serving the needs of its members With professionalism and

creatiVity

l ACP is the largest medical specialty organization and the second largest physician

membership society in the United States ACP members include 160,000 internal medicine

physicians (internists), related subspeCialists, and medical students Internal medicine

i physicians are specialists who apply scientific knowledge, clinical expertise, and compassion

to the preventive, diagnostic, and therapeutic care of adults across the spectrum from health

to complex illness

SMFM, founded in 1977, is the medical professional society for maternal fetal

medicine subspecialists, who are obstetricians with additional training in high risk pregnancies

SMFM represents more than 5,500 members who care for high risk pregnant people SMFM

‘ and its members are dedicated to ensuring that all medically appropriate treatment options are

available for individuals experiencing a high risk pregnancy

INTRODUCTIONAND PURPOSE OF AMICI S BRIEF

Abortion is an essential part of comprehensive health care When abortion is legal, it

is safe Amzrz’s position is that state laws that criminalize and effectively ban abortion (1) are

not based on any medical or scientific rationale; (2) threaten the health of pregnant patients,

(3) disproportionately harm patients of color, patients in rural settings, and patients with low

income; and (4) impermissiny interfere with the patient phySician relationship and undermine

2



longstanding principles of medical ethics 7

In the wake of Debbi a Matron Women; Hea/t/J Org 142 S Ct 2228 (2022) two

statutory abortion restrictions went into effect in Kentucky KRS 311 772, which imposes

criminal penalties on indiv1duals who provide abortions (the “Trigger Ban”)3 and KRS

311 7701 to 11, which imposes criminal penalties on individuals who provide abortions after

embryonic cardiac achity is detectable, typically around the sixth week ofpregnancy (the “Six

Week Ban”) 4 Collectively and individually, the Bans are without any valid medical

justification jeopardizing the health and safety of pregnant Kentuckians and placing extreme

burdens and risks upon providers of essential reproducflve health care Aime: oppose these

laws

ARGUMENT

I Despite the Safe and Routine Nature of Abortions, Kentucky’s Bans

Effectively Prohibit All Abortions with No Medical Justification

As discussed in the arenas brief filed in the Circuit Court, the medical community

7 See AMA, P7295! Release AMA bolster; opposztzon to liar/er mmma/zzatzon ofr¢mduetzzze health (lune
14, 2022) (‘ [I]t is a Violation of human rights when government intrudes into medicine and
impedes the access to safe, evidence based reproductive health services, including abortion

and contraception ”); ACOG, Prim Releaee More TIM” 75 Hea/t/y Care Organzzatzam' Releare for”!
' Statement at Oppoeztzon to Legzi/atzae Integ’ereaee (July 7, 2022)

3 Ky Rev Stat Ann ( KRS )§311 772 (West)

4KRS§311770111

3



i

recognizes abortion is a safe,3 routine,6 and essential7 component of reproductive health care

See Br Anna szae Supp Pls ’ Mot Restraining Order 8: Temp Inj (“ACOG Bi ”) at 4 6

Despite these facts, the Trigger Ban and the Six Week Ban individually and collectively effect

a near total prohibition against any and all abortion care Each Ban has narrow exceptions,

essentially permitting abortion only where it is intended to prevent the death or permanent

i impairment of a major bodily function of the pregnant person a ACOG Br at 7 13, 17 20

Neither the Bans nor their extraordinarily limited exceptions are grounded in medical

science and best practices For example, the Six Week Ban reflects the legislature’s

misunderstanding of key medical issues and terminology Anna understand that Kentucky

* See, eg, National Academies of Sciences, Engineering, MediCine, The $999! and Qua/291 of
Aha/2‘10” Care zn the United Stater 10 (2018) (“S(fit)! and[Qua/20! ofAbortion Care”) (“The clinical

evidence clearly shows that legal abortions in the United States whether by medication,
aspiration, D&E, or induction are safe and effective Serious complications are rare ”);

Kortsmit et a1 , U S Dep’t of Health 8: Human Services, Centers for Disease Control and
Prevention, Ahortzon Snroezllanee—Unzted Stater, 2079, 70 Morbidity 8: Mortality Weekly Rep 1,
29 tbl 15 (2021) Raymond & Grimes The Congmratzoe S4190’ of Legal Indzteed Ahortzon and

Chzldhath zn the UnztedStater 119 Obstetrics & Gynecology 215 216 (2012) Biggs et 31 Women 5
Mental Health and WellBang 5 Year; Afler Reeezozng or Being Denzed an Abortzon A Prospectzoe,
Length/(twat Cohort Smy 74jAMA Psychiatry 169 177 (2017)

6 In 2020, over 930,000 abortions were performed nationwide Jones et a1 , Guttmacher Inst ,
Long Tenn Dee/me no US Abortion; Reoerm, Shon/mg Rmng Needfor Ahortzon at S250mm Court 1;
Potted to Ooertztrn Roe V Wade (June 15, 2022) More than 4,000 abortions were performed in

Kentucky in 2020 KY Dept for Pub Health, Kenturk} AnnaalAhortzon Reportfor 2020, at 2
Approx1mately one quarter ofAmerican women have an abortion before the age of 45 jones
& Jerman, Populatzon Gran]: Ahortzon Rater and LIfetzme Inadenee ofAhortzon Unzted Stater, 2008
2074 107 Am J Pub Health 1904 1908 (2017)

7 See, eg , Editors of the New Englandjournal ofMedmne, the American Board of Obstetrics and
Gynecology, et al The Dangeronr Threat to Roe v Wade 381 New Eng j Med 979 (2019)
(stating the View of the Editors of the New England Journal of Medicine along with several

key organizations in obstetrics, gynecology, and maternal fetal medicine that “[a]ccess to legal
and safe pregnancy termination is essential to the public health of women everywhere”),
ACOG, Ahortzon 130/291 (revised and approved May 2022), Soc’y for Maternal Fetal Med , Accent
to Abortzon Semcee (2020); ACOG, Prey; Releaie More Than 75 Health Care Organzzatzone Releare
foznt Statement In Opporztzon to Legatlatzoe Interference, Japra note 2

8KRS§311772 KRS § 311 7701 11

4



believes its definition of fetal heartbeat” includes the embryonic cardiac activity that occurs

as a result of electrical flickering of a portion of the embryonic tissue, which typically is

detectable at approximately six weeks’ gestation However, as a matter of medical science, a

true fetal heartbeat exists only after the chambers of the heart have been developed and can

be detected via ultrasound, which typically occurs around 17 20 weeks’ gestation 9

In addition, as discussed in the (may; brief filed in the Circuit Court, although the Six

Week Ban purports to allow individuals to seek an abortion before approximately SIX weeks’

gestation, in practice, due to the ways in which pregnancy symptoms are observed and

challenges in seeking care, the Six Week Ban will prevent many pregnant patients who seek

abortion care from obtaining that care See ACOG Br 9 10

Moreover, the Bans do not permit patients to consult With their clinicians about the

risks of cont1nuing a pregnancy that may not be viable or that involves genetic, chromosomal,

or other issues that may affect the likelihood of survival of a fetus or child after birth 10 Most

major fetal anomalies are not detected until after at least 11 weeks of gestation,11 weeks after

even the Six Week Ban prohibits abortion care The Bans will therefore force pregnant

patients who cannot obtain abortion care to carry to term fetuses With little or no life

) See ACOG Gentle to binge/age and/1170112071 1 (Mar 2022)

10 Soc’y for Maternal Fetal Med , Amen to Abortzon Sen/leer, my)”: note 7, at 1

H Fong et a1 , Deteetzofl of Fetal Structural AbflOWa/ZIZEJ‘ mt}? US During Barry Pregnangy, 24
RadioGraphics 157 172 173 (Ian Feb 2004) Kashyap et a1 Barbi Detection of Fetal
Malformatzon, a Long Dzrtame Yet to Coeer’ Prevent State/r and Potentza/ of Fmt Tnmerter
U/tmreflogmp/y m Detectzen ofFetal Congemta/ Maflommtzen m a Deuelopmg County! Expenente at a
Tertzaol Care Centre 111 Int/la, 2015 Journal of Pregnancy 1, 6 (2015) (finding that, out of the total

number of women with diagnosed fetal malformation, 65% presented before 20 weeks of
gestation and of that, only 1 6% were diagnosed prior to 12 weeks of gestatlon); Rydberg &
Tunon, Datum” (9‘ Fetal Abnormal/mm by Sewer! Trimmer Ultrawufld Smemflg m a Non Selected
Pepi/latte”, 96 Acta Obstetricia Gynecologica Scandinavica 176, 176 (Nov 22, 2016) (finding
that half of the major structural malformations in otherWise normal fetuses were detected by

routine ultrasound examination in the second trimester)

5



expectancy, which may also present life threatening or life altering risks to the pregnant

patient

II By Prohibiting Abortions, the Bans Will Harm Pregnant Patients’ Health

Either of Kentucky’s bans will cause severe and detrimental physical and psychological

health consequences for pregnant patients The Bans will cause (1) delays in abortion care,

(ii) a likely increase in the number of self managed abortions using harmful or unsafe

methods that is, self managed methods other than procuring appropriate medications

through licensed providers,17 and (iii) the forced continuation of pregnancies to term despite

the informed judgment of the patient and clinician that termination is appropriate in a given

‘ case Each of these scenarios can increase the risk of harm to pregnant patients

' Both the Trigger Ban and Six Week Ban have limited medical necessity exceptions,

but they do not mitigate the risks posed to pregnant patients The narrow exceptions are

vague and create risks that clinicians’ judgment and expertise will be questioned or displaced

by elected officials with no medical training and who are not present in the exam room With

the patient Moreover, they are inadequate to protect the health of pregnant patients because

they do not permit patients to obtain an abortion in a Wide range of circumstances that could

, risk substantial harm to patients and yet do not fall Within the narrow exceptions, as is

l described mfm Part Error! Reference source not found

J A The Bans Will Endanger the Physical and Psychological Health of

Pregnant Patients

Criminalizing safe abortions prov1ded by a licensed clinician in the State of Kentucky

17 The safety of medication abortion is well established Raymond et a1 , Fm! Tnmm‘erMet/zca/
Abe/2‘20” tut/J My’epmtone 200 mg and Mzsoprorto/ A SyJZWflfltlc‘ Review, 87 Contraception 26, 30
(2013) (regarding major complication rates for medication abortion)Jones et a1 , Guttmacher
Inst, Men/walla” Aboflzon Now Amount: for More than Hagr ofAll US Aboflzom (Mar 2, 2022)

(nationwtde data)
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i will likely result in delays in obtaining abortions and/or an increased number of self managed

abortions through harmful or unsafe methods See ACOG Br at 13 14 Though the risk of

r complications from an abortion overall remains exceedingly low, increasing gestational age

results in an increased chance of a major complication ‘3 In addition, studies have found that

women are more likely to self manage abortions when they face barriers to reproductive

services, and methods of self management outside safe medicatlon abortion (1 e , abortion by

pill) may rely on harmful tactics such as herbal or homeopathic remedies, intentional trauma

to the abdomen, abusing alcohol or illicit drugs, or dangerously misusing hormonal pills 14

! Those patients who do not, or cannot, obtain an abortion due to the Bans will be

forced to continue a pregnancy to term—an outcome with Significantly greater health and

' mortality risks A pregnant patient’s risk of death associated With childbirth is approximately

, 14 times higher than any risk of death from an abortion 1’ Evidence also suggests that

pregnant people denied abortions because of gestational age lim1ts are more likely to

experience negative psychological health outcomes such as anxiety, lower self esteem, and

lower life satisfaction than those who obtained an abortion 16

B The Narrow Exceptions Do Not Adequately Protect Patients’ Health

The narrow maternal health related exceptions of the Trigger Ban and Six Week Ban

are insufficient to protect the health of the pregnant patient Pregnancy can exacerbate existing

‘3 See Upadhyay et a1 , Inadenee ofEmergengy Department thx and Comp/zeatzoniAfterAbon‘zon, 125
Obstetrics 8: Gynecology 175 181 (2015)

H See, eg , Jones et a1, Guttmacher Inst, Abortzon Inadenee and Sta/wee Anna/away) zn the Unzted
States 2077, at 3, 8 (2019) (noting a rise in patients who had attempted to self manage an
abortion, with highest proportions in the South and Midwest); Grossman et: a1, Know/edge,

Opznzon and B3gbenenee Related to Abortzon SeflIndnetzon zn Texan, 92 Contraception 360 (2015)

13 Id

16 Biggs et a1, Women’i Mental Head/J and we” Bang 5 Year; Afler Reeeznzng or Bung Denied an

Aboflzon A Proipeetzne Lengztndzna/ Calvert 51‘1an 74JAMA Psychiatry 169 172 (2017)
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health issues that do not always lead to death or permanent impairment of a life sustaining

organ, but nevertheless pose serious health risks for panents during pregnancy 17 The

Kentucky Bans and theii exceptions do not and cannot give clinicians workable guidance

about when procedures are permitted or prohibited in what are often complex and nuanced

situations that call for medical judgment and expertise, rather than legislatively imagined but

medically non existent bright lines

The risks of such uncertainty are especially evident With respect to managing early

pregnancy loss For example, incomplete miscarriages are commonly treated Via uterine

aspiration, which is the same piocedure used for the majority of abortions (other than

medication abortions) ‘8 Neither of the Kentucky Bans clearly state that miscarriage
|

management is permissible or protect clinicians that must use their medical judgment to

determine the best treatment plan and provide care in the moment And the State’s bare

assertion that the Bans’ we”; rm requirements exempt miscarriage care offers little certainty to

clinicians The State asserts that neither Ban “applies when a pregnant mother suffers a

miscarriage” because each requires the “knowing[]” or “intent[ional]” “termination of the life

of an unborn human being ” Opening Br Atty Gen 26 27 But intervention to terminate a

non viable pregnancy can be medically indicated for patients shouting signs of early pregnancy

‘7 See, eg , Matsuo et a1, Aubert Syria/route amt Preguaugl, 109 Obstetrics & Gynecology 531, 531
(2007), Stout & Otto, Pregnaugl In Women uutb Valuular Heart Dmase, 93 Heart Rev 552, 552
(May 2007); Coites Hernandez et a1 , Clzmeal Predators ofFetal am] Matemal Outcome 272 System”
Lupus Egtbemataxuy A Pmpeetzue Sting! of 703 Pregame“, 41 Rheumatology 643 646 647 (2002);
Kiely et a1 , Preguaugl and Pulmouagl Hyperteurzou, A PraetzealAppmae/J to Management, 6 Obstetric
Med 144 153 (2013) Greene & Ecker Abortzou Health and the Law 350 New Eng J Med
184 184 (2004)

18 Allen et al , Pam Relzeffltr 0mm: and Gynecolagzc Aruba/atop! Procedures, 40 Obstetrics &
Gynecology Clinics N Am 625, 632 (2013) (uterine aspiration is used for induced abortion
and treatment of miscarriages); Dennis et a1, Bamerx to and Fan/Hater! ofMoi/mg Mmamage
Mauagemeut Out of we Operatzug Room, 47 Persp on Sexual & Reprod Health 141, 141, 143

. (2015) (technical aspects of miscarriage management and induced abortion are the same)
I
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loss even where embryonic cardiac activity is detected For example, studies Show that

bleeding in early pregnancy coupled with slower than average embryonic cardiac activity

accurately predicts early pregnancy loss 19 Medical intervention to terminate a non Viable

pregnancy may be the medically indicated treatment to prevent excessive blood loss even

where some cardiac activity remains

g Indeed, alarm are aware of many recent examples in the news of patients being denied

medically indicated care for miscarriages as a result of bans Similar to those in Kentucky In

i Texas, for example, a patient experiencing a miscarriage was turned away from the hospital

' and told to return “only if she was bleeding so excessively that her blood filled a diaper more

than once per hour ”90 Another Texas patient whose water broke at 18 weeks’ gestation was

‘ forced to wait until she had a severe infection before receiving treatment 71 And in Wisconsrn,

a patient bled for ten days before she was treated for an incomplete miscarriage, putting her

at risk of severe blood loss and infection 7’

Similarly, the Trigger Ban does not contain an explicit exception for an ectopic

pregnancy (which occurs when a fertilized egg implants and grows in a location that cannot

19 Bromley et a1 , An Imagmg Approac/J lo Barbi Pregnangl Fat/are, 65 Contemporary OB/GYN
37, 39 40 (2020) (100% chance of loss if cardiac activity is slower than 100 beats per minute
at 7 weeks of gestation), accord ACOG, Practice Bulletin No 200 Earb/ Pregnarlgl Lox: (Nov
2018, reade 2021) (slow fetal heart rate and subchorionic hemorrhage suggestive of early
pregnancy loss), Doubilet et al , Long term Program ofPregnamzer Comp/water! by Slow Embryo)”:

Heart Rate; to the Earl}! Fm! Trimmer, 18] of Ultrasound in Med 537 (1999) (slow embryonic
heart rate at 7 weeks’ gestation associated With high risk of first trimester death) And even in

i cases of normal cardiac activity, a small gestational sac in relation to embryonic or fetal size
leads to early pregnancy loss in 94% of cases Bromley et al , mph: at 40

on Belluck, Tbs}! Had Mzrearrzager and NnoAbon‘mz Lou/J Ohm/[ted Treatment, THE N Y TIMES
(My 17 2022)

°1 Feibel, Became of Texar Abortion Law, Her Wanted Pregame)! Became a Medzm/ Nzg/otmare, NPR
(July 26 2022)

i °° Sellers & Nirappil, Confirm” Port Roe Spurs Delays; Delilah For Some Lzfiuaomg Pregnangl Care,
T1 IE WASH Post Guly 16 2022)
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support the pregnancy) Ectopic pregnancies in any location are life threatening and must be

treated urgently through medication or surgery 23 As with miscarriage management, 51mm are

concerned by news stories of patients who have been denied or received delayed care in the

event of ectopic pregnancies due to abortion bans similar to those now in place in Kentucky 94

For example, in Texas, the Texas Medical Association reportedly told state authorities that a

l doctor was “allegedly instructed to not treat an ectopic pregnancy until a rupture occurred,

which puts patient health at serious risk ,,—., Other news reports reflect instances of doctors

needing to take time to consult With lawyers and/or colleagues before treating ectopic

pregnancies not because such consults were medically indicated, but to protect against

criminal liability which “turned [] attention away from the bedsrde of the critical care patient

toward documentation ””6

Other elements of the Kentucky Bans’ exceptions are equally problematic For

example, the Trigger Ban states that if the death or permanent impairment exception is

applied, the physician must still “make reasonable medical efforts under the circumstances to

preserve both the life of the mother and the life of the unborn human being in a manner

consistent With reasonable medical practice ”77 Every clinical interaction with a patient is

unique and requires the exercise of medical judgment based on individualized care, analysis,

and decision making This Trigger Ban exception leaves clinicians in the imposmble posrtion

of providing care that will be second guessed and disputed for ideological, not medical,

73 ACOG, PamAre Important Uizderxtaudmg Ectopzc Pregnant);

34 Oxer & Mendez, Texar Hoi7>ztalr are P11112713 Pregnant Patzem‘x at Kirk If)! Deng/mg Care Out ofFear
ofAbortzon Lam Medzm/ Group Saga TI IE TEXAS TRIBUNE Guly 15 2022)

7° Id

76 Sellers & Nirappil, mpra note 22

7 KRS § 311 772
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purposes In addition, by limiting its exception to only potentially fatal “physical condition[s]”

and “permanent impairment of a life sustaining organ,” neither the Trigger Ban nor the Six

Week Ban take into account mental health issues that can put a pregnant patient’s health and

life at risk as

The lack of clarity with respect to the Kentucky Bans is creating unacceptable barriers

to care and unacceptable risks for physiCians seeking to provide necessary, routine care in real

time under changing circumstances It is untenable to force pregnant patients to wait until

their medical condition escalates to the point that an abortion is necessary to prevent death or

permanent injury to a major bodily function before being able to seek potentially life saving

medical care Nor should physicians be put in the impossible position of either letting a patient

deteriorate until one of these narrow exceptions is met or facing potential criminal punishment

for prOVIding medical care in contravention of the Bans

III The Bans Will Hurt Rural, Minority, and Poor Patients the Most

The Bans will disproportionately affect people of color, those living in rural areas, and

those with limited economic resources In Kentucky, 34 5% of patients who obtained

abortions in 2020 were Black and 7 5% were Hispanic ”

Seventy five percent of abortion patients nationWide have household incomes below

200% of the federal poverty level 30 Patients with limited means and patients living in

geographically remote areas will be disproportionately affected by the closure of clinics, which

n See, eg , Mangla et a1 , Maternal SeyHann Deaf/Jr An Unreeagnzzea' and Preventable Outcome, 221
Am J Obstetrics & Gynecology 295 (2019)

7’ KY Dept for Pub Health, Office of Vital Statistics, Kentucky Annaa/Aborz‘zon Reportfor 2020,
at 5 6

3“Jerman et a1 , Guttmacher Inst , Claaraetemtzer (JU 5 Abomon Patzentr zn 20 74 and Changer Sznee

2008 (2016)

1 1
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requires them to travel longer distances (and pay higher assoc1ated costs) to obtain safe, legal

abortions These travel and procedure costs are compounded by the fact that other Kentucky

laws create substantIal financial barriers to abortion care (e g , lack of coverage under insurance

policies) 31 This impact of the Bans on low income people will likely be particularly acute in

Kentucky, which had the fourth highest poverty rate in the United States as of 2019 3°

The inequities continue after an abortion is denied ForCing patients to continue

pregnancy increases their risk of complications, and the risk of death associated with childbirth

is approximately 14 times higher than that associated with abortion Black patients in Kentucky

are nearly two and a half times more likely to die from pregnancy related causes than white

patients,” making continuing an unwanted pregnancy to tern-l disproportionately dangerous

The Bans thus exacerbate inequities in maternal health and reproductive health care

IV The Bans Force Clinicians To Make an Impossible Cholce Between

Upholding Their Ethical Obligations and Followmg the Law

The Bans violate long established and widely accepted principles of medical ethics by

(1) substituting legislators’ opinions for a physician’s individualized patient centered

counseling and creating an inherent conflict of interest between patients and medical

professionals; (2) asking medical professionals to violate the age old principles of beneficence

and non maleficence, and (3) requiring medical professionals to ignore the ethical principle of

respect for patient autonomy

3' Guttmacher Inst , State Party About Abortzoa Kentucky (June 2022)

3° United States Census Bureau, 2019 Pom?) Rate to the Umteel State; (Sept 17, 2020)

‘3 KY Dept for Pub Health, Ammo! Report 202 7, Pub/2e Health Maternal Morta/zty Rewew, A
Report of Data from Year: 2073 2079 at 5 (Nov 2020) https //chfs ky gov/agencies/dph/
dmch/Documents/MMRAnnualReport pdf
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A The Bans Undermine the Patient Physician Relationship by

Substituting Flawed Legislative Judgment for a Physician’s

Indivrdualized Patient Centered Counseling and by Creating Conflicts
of Interest Between Physicians and their Patients

The patient physician relationship is critical for the provision of safe and quality

medical care ’4 At the core of this relationship is the ability to counsel frankly and

confidentially about important issues and concerns based on patients’ best medical interests,

and with the best available scientific ev1dence 3’ ACQG’s Code of Professional Ethics states

that “the welfare of the patient must form the basis of all medical judgments” and that

obstetrician gynecologists should “exercise all reasonable means to ensure that the most

appropriate care is provided to the patient ”3‘ Likewise, the AMA Code of Medical Ethics

places on physicians the ‘ethical responsibility to place patients’ welfare above the physician’s

own self interest or obligations to others ”’7 The Bans, however, force physicians to supplant

their own medical judgments and their patients’ judgments regarding what is in the

patients’ best interests with the legislature’s non expert decision regarding whether and when

physicians may provrde abortions

As described above, abortions are safe, routine, and for many patients the best medical

choice available for their specific health circumstances There is no rational or legitimate basis

for interfering With a physician’s ability to provrde an abortion where both the physician and

3’ ACOG, Statement of130/ng Legu/atzee Integfereflee mt}: Pattent Care, MedzmlDemons“, and Ike Patient
Playmate Relatzom/qu (May 2013 reaff’d and amended Aug 2021) ( ACOG La;ng P0129!
Statement”)

3’ AMA, Patzmt Feynman Relatzom/yzpi, Code of Melitta! Etbzes Opmzorz 7 7 7 (“The relationship
between a patient and a physiCian is based on trust, which gives rise to physicians’ ethical

responsibility to place patients’ welfare above the physician’s own self interest or obligations
to others, to use sound medical judgment on patients’ behalf, and to advocate for their

patients’ welfare ”)

’6 ACOG, Code ofProfimona/ Etbze: 2 (Dec 2018)

’7 AMA, Patzent Hymnal; Relateom/ezpr, Code ofMedzca/ Etbzar Opmzon 1 1 1
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patient conclude that is the medically appropriate course Laws that have the effect ofbanning

abortion are out of touch with the reality of contemporary medical practice and have no

grounding in science or medicine

The Bans also create inherent conflicts of interest Physicians must be able to offer

appropriate treatment options based on patients’ indiv1dualized interests Without regard for

the physicians’ self interests ’8 Here, however, by prohibiting abortion care, the Kentucky

Bans profoundly intrude upon the patient phySician relationship For example, a physician

and patient together may conclude that an abortion is in the patient’s best medical interests

even though the Bans prohibit abortion under the patient’s particular circumstances The

Bans thus force physicians to choose between the ethical practice of medicine—counseling

and acting in their patients’ best interest and obeying the law 39

B The Bans Violate the Principles of Beneficence and Non Maleficence

Beneficence, the obligation to promote the wellbeing of others, and non maleficence,

the obligation to do no harm and cause no injury, have been the cornerstones of the medical

profession since the Hippocratic traditions nearly 2,500 years ago 40 Both of these princrples

arise from the foundation ofmedical ethics which requires that the welfare of the patient forms

the basis of all medical decision making ’1

Obstetricians, gynecologists, family physicians, and other clinicians providing abortion

care respect these ethical duties by engaging in patient centered counseling, prOViding patients

38 See ACOG, Legit 130/29! Statement, supra note 34

’9 Cf AMA, Patzent Rngtx, Code ofMet/2m]Et/Jzor Opmzorz 7 7 3 (“Patients should be able to expect
that their phys1cians will provide guidance about what they consider the optimal course of
action for the patient based on the physician’s objective professional judgment ”)

”'0 AMA, szczp/ei of Mutual Ether (rev June 2001); ACOG, Committee Opinion No 390,
Et/azm/ Damon Moémg m Comma and Gynecology 1, 3 (Dec 2007, reaff’d 2016)

41 See my)”: notes 34 3737 and accompanying text
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with information about risks, benefits, and pregnancy options, and ultimately empowering

patients to make a decision informed by both medical science and their indiv1dual lived

experiences 4’ If a clinician concludes that an abortion is medically advisable, the principles of

beneficence and non maleficence require them to recommend that course of treatment And

if a patient decides that an abortion is the best course of action, those principles require the

physician to prowde, or refer the patient for, that care But the Bans prohibit physicians from

providing that treatment in nearly all cases and expose physicians to significant penalties if

they do so This dilemma challenges the very core of the Hippocratic Oath “Do no harm ”

C The Bans Violate the Ethical Principle of Respect for Patient Autonomy

Finally, a core principle of medical practice is patient autonomy the respect for

patients’ ultimate control over their bodies and right to a meaningful choice when making

medical decisions 43 Patient autonomy revolves around self determination, which, in turn, is

safeguarded by the ethical concept of informed consent and its rigorous application to a

patient’s medical decisions 44 The Kentucky Bans would deny patients the right to make their

own choices about health care if they decide they need to seek an abortion

CONCLUSION

For the foregoing ieasons, the Court should affirm the Circuit Court’s temporary

injunction and vacate the Court of Appeals’ stay of that relief

Respectfully Submitted

1%Vdao/ P, m

4” ACOG, Practice Bulletin No 162 Prenatal Dzagnoxtzo Twang for Genetzr Dzrorders, 127
Obstetrics & Gynecology e108 (May 2016)

*3 ACOG, Code of Profimona/ lit/9m, up”: note 36, at I (“respect for the right of individual
patients to make their own choices about their health care (autonomy) is fundamental”)

4* ACOG, Committee Opinion No 819, [flamed Content and SharedDamon Makmg m Obxtemar
and Gynecology (Feb 2021) AMA Code ofMedzoa/ Etbzc: 0192712071 2 7 7
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