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INTRODUCTION

The question before this Court can be described in rather simple terms: does “any action”
mean any action? If the plain meaning of the Medical Claim Statute of Repose controls—as the
last twelve years of this Court’s jurisprudence instruct it should—the answer is equally simple:
Yes, any action does mean any action.

This case involves the interplay between the four-year statute of repose for all medical
claims provided by R.C. § 2305.113(C) (referred to hereafter as the “Statute of Repose”) and
wrongful death actions predicated on medical negligence, as brought under R.C. § 2125.02
(hereafter “Wrongful Death Action”). The Statute of Repose provides that “no action” upon a
“medical claim” shall be commenced more than four years after the occurrence of the underlying
omission providing the basis for the medical claim and that “any action” upon such a medical
claim is barred. Over the last twelve years, this Court has repeatedly resolved scope and meaning
issues involving the Statute of Repose by applying the plain language enacted by the General
Assembly.

Indeed, in 2016, this Court bluntly stated that the Statute of Repose “means what it says.”
The Third, Fifth, and Eleventh Districts applied this Court’s simple guidance, finding that the
Statute of Repose (which by its black-and-white text bars “any action” upon a medical claim after
four years) applies to Wrongful Death Actions. And this outcome makes sense—of course, a
Wrongful Death Action falls under the intentionally broad umbrella opened by the General
Assembly when it enacted the language “any action.”

Notwithstanding the plain meaning, this Court’s relevant rulings, and the conclusions
reached by its sister districts, the Tenth District has taken another path, finding that “any action”

does not include Wrongful Death Actions. Or in other words, “any action” does not really mean



any action. Parsing through this contrarian analysis leads to an inevitable conclusion—consciously
or not, the Tenth District read the Statute of Repose with an intent to circumvent the time
limitations—not to give force and effect the General Assembly’s enactment. As such, it now turns
to this Court to once again provide guidance on plain meaning and clarify that “any action” does
in fact, mean any action.

COMBINED STATEMENT OF FACTS AND OF THE CASE

L Underlying facts giving rise to Plaintiff Machelle Everhart’s claims and the
proceedings before the Trial Court.!

A. December 21, 2003: Todd Everhart is treated at Coshocton Memorial Hospital
after an automobile accident.

On December 21, 2003, Todd Everhart (“Decedent”) was transported to the Emergency
Room at Coshocton Memorial Hospital after an auto accident. (T.R. 213, Second Amended
Complaint, 4 20). Other medical providers treated Decedent and, in the process, obtained chest x-
rays. (Id.). These providers evaluated the x-rays and did not note any irregularities. (/d.). That
evening, the on-duty radiologist, Appellant Dr. Joseph J. Mendiola, reviewed the x-rays and noted
an opacity that may have represented a lung contusion. (/d.).

Dr. Mendiola’s only alleged involvement was his December 21, 2003, secondary review
of the chest x-rays. (See generally, T.R. 213, Second Amended Complaint). The Complaint does

not allege Dr. Mendiola otherwise treated or interacted with the Decedent. (He did not).

! This case is before the Court on appeal from a Motion for Judgment on the Pleadings pursuant
to Civil Rule 12(C). As such, this recitation of facts is based solely on material considered by the
Trial Court (here, just the pleadings). Accordingly, in the event of remand, nothing here should be
read as an admission by Dr. Mendiola, or a waiver of his rights to present additional or alternative
facts to the Trial Court at later procedural stages.



B. August 11, 2006: Unbeknownst to Dr. Mendiola, Mr. Everhart is diagnosed
with lung cancer.

Two years, seven months, and twenty-one days after Dr. Mendiola reviewed the x-ray,
Decedent was diagnosed with advanced stage lung cancer. (T.R. 213, Second Amended
Complaint, § 24). Mr. Everhart succumbed to the disease on October 28, 2006. (/d.,  28).

C. January 25, 2008: Ms. Everhart files medical negligence claims against Dr.
Mendiola and other medical providers.

Four years and thirty-five days after Dr. Mendiola reviewed the x-ray, Ms. Everhart filed
a lawsuit naming him as a defendant, generally alleging that he committed medical malpractice
related to his secondary review of the x-ray on December 21, 2003. (See T.R. 3, Complaint).

On October 23, 2008, Ms. Everhart filed her First Amended Complaint, adding additional
parties. (See T.R. 105, Entry Granting Leave). The First Amended Complaint did not alter the
allegations against Dr. Mendiola. (See generally, T.R. 103, First Amended Complaint). On August
10, 2009, pursuant to a Trial Court Order granting leave, Ms. Everhart again filed an amended
complaint adding additional parties. (See T.R. 213, Second Amended Complaint). Again, the
amendments did not alter the allegations against Dr. Mendiola. (/d.).

D. During the pendency of Ms. Everhart’s medical negligence claim, this Court

decides Anton v. Cleveland Clinic Foundation, holding that the Statute of
Repose is “clear, unambiguous, and means what it says.”

On October 25, 2016, this Court issued a significant decision clarifying the scope of the

Statute of Repose.? See generally Antoon v. Cleveland Clinic Found., 148 Ohio St.3d 483, 2016-

Ohio-7432, 71 N.E.3d 974. Particularly, this Court held that the Statute of Repose is “clear,

unambiguous, and means what it says. If a lawsuit bringing a medical ... claim is not commenced

2 The seven-year gap between Ms. Everhart’s Second Amended Complaint and this next relevant
point was consumed by a number of matters not relevant to this Court’s analysis of these issues
including a prolonged bankruptcy stay and a separate appellate issue going up to the Tenth District.



within four years after the occurrence of the act or omission constituting the basis for the claim,
then any action on that claim is barred.” Id. at § 26 (emphasis added).

Based on the foregoing, Dr. Mendiola (and other Defendants) sought leave to file a
dispositive motion pursuant to Civil Rule 12(C), arguing that Plaintiff’s medical claims were time
barred under the Statute of Repose. (See T.R. # 662 Motion for Leave). On August 27, 2020, after
a period of inactivity due to a party bankruptcy, the Trial Court granted Dr. Mendiola and other
Defendants leave to file dispositive motions based on the Statute of Repose. (See T.R. 744,
Decision and Entry).

E. The Trial Court grants Dr. Mendiola’s Motion for Judgment on the Pleadings
and certifies its decision for appeal.

On September 4, 2020, Dr. Mendiola filed his Motion for Judgment on the Pleadings,
arguing that claims against him were barred by the Statute of Repose. (See T.R. 754, Dr.
Mendiola’s Motion for Judgment on the Pleadings).

On January 26, 2021, the Trial Court granted Dr. Mendiola’s Motion, leaving the other
dispositive motions undecided. (See T.R. 793, Decision and Entry Granting Dr. Mendiola’s
MIJOP). In its decision, the Trial Court thoroughly analyzed the recent Statute of Repose
jurisprudence of this Court. (/d. at p. 1-8). Then, the Trial Court turned to the Third District’s
decision in Smith v. Wyandot Mem. Hosp., which held the Statute of Repose applied to Wrongful
Death Actions. (/d. at p. 9 (citing 2018-Ohio-2441 99 12-26)). Based on the instructive language
provided by this Court and the conclusion reached in Smith, the Trial Court concluded that the
Statute of Repose applied to Wrongful Death Actions. (/d. at p. 10).

I1. Relevant Appellate Court proceedings before the Tenth District Court of Appeals.

The Trial Court’s Order only addressed Dr. Mendiola’s dispositive motion, leaving those

filed by other Defendants pending. (/d.). Instead of addressing the other dispositive motions, the



Trial Court certified its judgment granting Dr. Mendiola’s Motion pursuant to Civ.R. 54(B). (/d.).
Subsequently, Ms. Everhart timely filed her notice of appeal to the Tenth District Court of Appeals.
(See T.R. 801, Notice of Appeal). Thereafter, the Trial Court stayed further action on the balance
of the dispositive motions pending the outcome of this appellate process. (See T.R. 805, Order to
Stay).
A. Ms. Everhart appeals the Trial Court’s Decision to the Tenth District Court
of Appeals as other appellate districts decide the Statute of Repose applies to
Wrongful Death Action.
The Statute of Repose’s application to a Wrongful Death Action was briefed before the
Tenth District. (See generally, C.A.R. 32, Ms. Everhart’s Brief; C.A.R. 49, Dr. Mendiola’s Brief.).
During the pendency of the Tenth District appeal, two relevant decisions were issued on the
pending topic.
On November 22, 2021, Dr. Mendiola filed a Notice of Supplemental Authority citing a
Fifth District Court of Appeals holding that the Statute of Repose applies to Wrongful Death
Actions. (See C.A.R. 64, Notice of Supplemental Authority (citing See generally Mercer v. Keane,
2021-Ohio-1576)). On January 4, 2022, Dr. Mendiola filed a Second Notice of Supplemental
Authority after the Eleventh District reached the same conclusion. (See C.A.R. 67, Notice of
Supplemental Authority (citing Martin v. Taylor, 2021-Ohio-4614, 2021 Ohio App. LEXIS
4538.).
B. The Tenth District breaks with the Third, Fifth, and Eleventh Districts and
becomes the first appellate court to hold the Statute of Repose does not apply

to Wrongful Death Claims.3

On March 3, 2022, the Tenth District Court of Appeals reversed the Trial Court’s decision

3 About a month later the Sixth District would join the Tenth District in reaching this conclusion
under similar legal analysis. See generally Davis v. Mercy St. Vincent Med. Ctr., 2022-Ohio-1266,
190 N.E.3d 77 (6th Dist.).

10



granting Dr. Mendiola’s MJOP. (See C.A.R. 68, Decision Reversing and Remanding). On March
11, 2022, Dr. Mendiola filed a Motion to Certify a Conflict. (See C.A.R. 71, Motion to Certify).
On April 14, 2022, the Tenth District certified the Conflict. (See C.A.R. 86, Decision Certifying
Conflict). On April 21, 2022, Dr. Mendiola filed his Notice of the Tenth District’s Certified
Conflict in this Court. (See Dr. Mendiola’s Notice of Certified Conflict, filed April 21, 2022, in
Case No. 22-0424).

ARGUMENTS IN SUPPORT OF THE PROPOSITION OF LAW AND CERTIFIED
CONFLICT QUESTION*

Proposition of Law: Except as otherwise expressly provided
therein, the Medical Claim Statute of Repose provided by R.C. §
2305.113(C), applies to wrongful death actions brought under R.C.
§ 2125.01 and bars any action that is not commenced within four
years of the act or omission that is the alleged basis of a medical
claim.

Certified Conflict Question: Does the statute of repose for medical
claims, set forth under R.C. 2305.113(C), apply to statutory
wrongful death claims?

I This Court’s prior decisions related to the Statute of Repose inform the conclusion
that it applies to Wrongful Death Claims.

Litigants have repeatedly asked courts in Ohio to narrow the plain, unambiguous four-year
time limit to bring medical claims provided by the Statute of Repose. On three prior occasions,
those requests have reached this Court. Each time, this Court has refused to erode the language
consciously enacted by the General Assembly. See generally Ruther v. Kaiser, 134 Ohio St.3d
408, 2012-Ohio-5686, 983 N.E.2d 291; Antoon v. Cleveland Clinic Found., 148 Ohio St.3d 483,
2016-Ohio-7432, 71 N.E.3d 974; Wilson v. Durrani, 164 Ohio St.3d 419, 2020-Ohio-6827, 173

N.E.3d 448. Instead, at each opportunity, this Court has reinforced that the plain language of the

4 The Certified Conflict and Proposition of Law present the same issue and are thus jointly
analyzed.

11



statute controls. /d. Or as this Court succinctly summarized in 2016, the Statute of Repose “means
what it says.” Antoon, 2016-Ohio-7432 at q 26.

Now, this Court must again weigh in on the plain meaning of the Statute of Repose, this
time clarifying that “any action” means any action. And although this specific issue is novel, this
Court’s recent Statute of Repose jurisprudence provides a well paved road to resolving the
question. Thus, before turning to the construction at hand, it is helpful to review this Court’s three
prior Statute of Repose cases, and take note of three important guiding principles, applicable
throughout the analysis to be completed here.

A. Ruther v. Kaiser: The General Assembly consciously granted medical
providers a right to be free from litigation after four years.

In Ruther, this Court found the Statute of Repose constitutional in an as applied challenge.
See generally Ruther, 2012-Ohio-5686. In finding constitutionality, this Court explained that the
Statute of Repose is not some arbitrary procedural hurdle. /d. Rather, this Court recognized that
the General Assembly made a conscious policy decision to grant a right to medical providers—the
right to be free from litigation after four years. /d. at 9§ 20. And this right was designed to be a
bookend to a plaintiffs’ right to bring a claim:

Just as a plaintiff is entitled to a meaningful time and opportunity to
pursue a claim, a defendant is entitled to a reasonable time after
which he or she can be assured that a defense will not have to be
mounted for actions occurring years before.

Forcing medical providers to defend against medical claims that
occurred 10, 20, or 50 years before presents a host of litigation
concerns, including the risk that evidence is unavailable through the
death or unknown whereabouts of witnesses, the possibility that
pertinent documents were not retained, the likelihood that evidence
would be untrustworthy due to faded memories, the potential that
technology may have changed to create a different and more
stringent standard of care not applicable to the earlier time, the risk
that the medical providers’ financial circumstances may have
changed—i.e., that practitioners have retired and no longer carry

12



liability insurance, the possibility that a practitioner’s insurer has
become insolvent, and the risk that the institutional medical provider
may have closed.’

Id. at 99 20-21 (emphasis added).

And thus, the first relevant guiding principle is Ruther’s analysis that the General Assembly
consciously granted a right to medical providers in enacting the Statute of Repose as a wholly
permissible bookend to a plaintiffs’ right to seek remedy. See id. Ruther’s guidance instructs that
this consciously enacted right should be given its full force under the law, as intended by the

General Assembly when it applied the Statute of Repose to “any action.”

B. Antoon v. Cleveland Clinic Found.: The Statute of Repose “means what it says”
and should not be read with an intent to circumvent the four-year time limit.

Four years after Ruther, the Statute of Repose returned to this Court on the issue of whether
it applied to vested claims. See generally Antoon, 2016-Ohio-7432. Antoon reversed an Eighth
District ruling which found that once a claim had vested, the Statute of Repose could no longer
operate as a bar to litigation. /d. In reversing, this Court found the Eighth District had relied on an
“impermissibly narrow reading of Ruther.” Id. at 9 26.

Consequently, the rule provided by Antoon removed any idea of a narrow reading of the
Statute of Repose:

And we find that the plain language of the statute is clear,
unambiguous and means what it says. If a lawsuit bringing a
medical, dental, optometric, or chiropractic claim is not commenced
within four years after the occurrence of the act or omission
constituting the basis for the claim, then any action on that claim is

barred.

Id. at 9 22.

> Many of the practical concerns expressed by this Court have been presented in this very case.
The Trial Court record evidences at least one example, the aforementioned Defendant-bankruptcy
and accompanying stay. (See T.R. 805, Order Entering Bankruptcy Stay).
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In addition to the “means what it says” language, this Court made an equally important
point, admonishing Ohio courts who may be tempted by future narrow readings of this and other
statutes of repose:

[T]his court and the United States Supreme Court agree that statutes
of repose are to be read as enacted and not with an intent to
circumvent legislatively imposed time limitations. While mindful
of Ohioans’ constitutional right to a remedy, we undertake our
review cognizant that a statute of repose is not an unjust and
discreditable defense but rather, a law designed to secure fairness
to all parties.
Antoon, 2016-Ohio-7432, 9 19 (emphasis added).

Accordingly, Antoon provides the second guiding principle here: Courts should not seek
out ways to circumvent the language of the Statute of Repose. Id. (“it is not the province of the
courts to make exceptions to meet cases not provided for by the legislature...”) (internal quotation
omitted). Yet that is exactly what the Tenth District did here. And to uphold the Tenth District’s
legal conclusion would judicially legislate an exception where none exists, reversing Antoon’s
conclusion to find that the Statute of Repose no longer means what it says and “any action” does

not in fact mean any action.

C. Wilson v. Durrani: There are no exceptions to the Statute of Repose but those
expressly stated within the Statute.

This Court has already expressly rejected attempts to create exceptions where none are
provided by the plain language of the Statute of Repose. Four years after Antoon, and the Statute
of Repose again came before this Court on whether the saving statute created an exception to the
four-year time limit to commence an action. See generally Wilson v. 2020-Ohio-6827. And this
Court rejected that proposition finding the saving statute under R.C. § 2305.19(A) did not provide

an exception to the Statute of Repose. /d.
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Instead, this Court found that any exception to the Statute of Repose must be by way of an
affirmative “indication that the legislature did not intend the statute to provide complete repose
but instead anticipated the extension of the statutory period under certain circumstances.” /d. at
29 (quoting California Pub. Emps.’ Retirement Sys. v. ANZ Secs., Inc., 655 Fed. Appx. 13, 137
S.Ct. 2042, 2045, 198 L.Ed.2d 584 (2017)). And in analyzing the Statute of Repose, this Court
found only two indications from the General Assembly of circumstances where the Statute of
Repose did not apply:

R.C. 2305.113(C) is a true statute of repose that, except as expressly
stated in R.C. 2305.113(C) and (D), clearly and unambiguously
precludes the commencement of a medical claim more than four
years after the occurrence of the alleged act or omission that forms
the basis of the claim.

Expiration of the statute of repose precludes the commencement,
pursuant to the saving statute, of a claim that has previously failed
otherwise than on the merits in a prior action. Had the General
Assembly intended the saving statute to provide an extension of the
medical statute of repose, it would have expressly said so in R.C.
2305.113(C), as it did in the R.C. 2305.10(C), the statute of repose
that governs product-liability claims.

Id. at 9 38.

As such, Wilson’s analysis that an exception to the Statute of Repose must come by way
of a particular indication from the General Assembly is the third guiding principle relevant to the
instant analysis. And every relevant indication points to the General Assembly intending the
Statute of Repose to apply to any action, including Wrongful Death Actions.

D. Following the guiding principles outlined by this Court, the Third, Fifth, and

Eleventh Districts correctly found that the Statute of Repose applies to
Wrongful Death Actions.
Prior to the Tenth District’s decision at issue here, the Third, Fifth, and Eleventh Districts

relied on the decisions and legal principles above to find that the Statute of Repose applies to

Wrongful Death Actions:
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e The Third District Court of Appeals: “For the above reasons, we
hold that Ohio’s medical-claim statute of repose applies to wrongful
death actions under R.C. Chapter 2125, which assert medical
claims.” Smith v. Wyandot Mem. Hosp., 2018-Ohio-2441, 114
N.E.3d 1224, 4/ 27 (3d Dist.).

e The Fifth District Court of Appeals: “Simply stated, a person
must file a medical claim no later than four years after the alleged
act of malpractice occurs or the claim will be barred.” Mercer v.
Keane, 2021-Ohio-1576, 172 N.E.3d 1101, 4 40 (5th Dist.) (internal
quotation omitted).

e The Eleventh District Court of Appeals: “As set forth above, R.C.
2305.113(C) provides, with exceptions not relevant here, that an
action on a medical claim must be commenced within four years
after the occurrence of the breach of the standard of care, or the
claim is barred.” Martin v. Taylor, 11th Dist. Lake No. 2021-L-046,
2021-Ohio-4614, 9 39.

Guided by the plain language of the Statute of Repose, and this Court’s guiding principles, these
courts reached the correct answer on whether the Statute of Repose applies to Wrongful Death
Actions. As outlined below, the Tenth District’s analysis reaching the opposite conclusion is
flawed.

I1. The Statute of Repose applies to Wrongful Death Actions by its plain language.

This Court has twice held that the language used in the Statute of Repose is clear and
unambiguous. See Wilson, 2020-Ohi0-6827, 9 24; Antoon, 2016-Ohio-7432, 9 22. That language
provides:

(1) No action upon a medical, dental, optometric, or chiropractic
claim shall be commenced more than four years after the occurrence
of the act or omission constituting the alleged basis of the medical,
dental, optometric, or chiropractic claim.

(2) If an action upon a medical, dental, optometric, or chiropractic
claim is not commenced within four years after the occurrence of
the act or omission constituting the alleged basis of the medical,
dental, optometric, or chiropractic claim, then, any action upon that
claim is barred.
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R.C. § 2305.113(C) (emphasis added). Where a statute has an unambiguous meaning, a court must
apply the statute as written by giving the words effect based on their definition and common usage.
Columbia Gas Transm. Corp. v. Levin, 117 Ohio St.3d 122, 2008-Ohio-511, § 18.

Here, both “medical claim” and “any action” have a plain, discernable meaning, which this
Court should give effect to.

A. A Wrongful Death Action is a medical claim and subject to the Statute of
Repose.

Going a step deeper into the plain meaning analysis, a Wrongful Death Action, predicated
on medical malpractice, is a medical claim as codified plain language of R.C. § 2305.113(E):
“Medical claim” means any claim that is asserted in any civil action

against a physician, *** and that arises out of the medical
diagnosis, care, or treatment of any person.

R.C. 2305.113(E)(3) (emphasis added). The words used in defining a “medical claim” are clear
and unambiguous. As such, this Court must look only to those words and apply them to give effect
to their definitions and common usage. See Levin, 2008-Ohio-546 at 9 18.

And “claim” means “[a]n interest or remedy recognized at law.” Black’s Law Dictionary
791 (10th Ed.2014). Certainly, a Wrongful Death Action is a “claim” as it is a statutory remedy
recognized at law. See R.C. § 2125.02 et seq. Thus, when the General Assembly enacted R.C. §
2305.113(E)(3)—to broadly define a medical claim as “any claim”—it intended Wrongful Death
Actions (and all other claims) to fall within the scope of the enactment. To conclude, otherwise
impermissibly robs the language of its plain meaning. See Groch v. GMC, 117 Ohio St.3d 192,
2008-Ohio-546, 883 N.E.2d 377, 9 212 (“It is not this court’s role to establish legislative policies
or to second guess the General Assembly’s policy choices”).

B. The Statute of Repose applies to all actions involving a medical claim.

Next, this Court must determine if “any action” truly means any action, which would

17



include a Wrongful Death Action. If the General Assembly’s words are to be given any effect, the
inescapable answer is yes. To find otherwise would destroy the plain meaning of “any action” —
assign that term a lesser meaning than its plain language definition — and impermissibly impose a
restriction of the wording enacted by the legislature. See Grouch, 2008-Ohio-546 at 9 212.

III.  Canons of statutory construction further confirm that the General Assembly did not
intend for Wrongful Death Actions to be exempt from the Statute of Repose.

A. The Statute of Repose does not provide an exception for Wrongful Death
Actions.

In Wilson, this Court held the Statute of Repose “is a true statute of repose that, except as
expressly stated in R.C. 2305.113(C) and (D).” Wilson, 2020-Ohio-6827, q 38.

In Wilson, this Court further explained that “[i]n light of the purpose of a statute of repose—
to create a bar on a defendant’s temporal liability—exceptions to a statute of repose require a
particular indication that the legislature did not intend the statute to provide complete repose but
instead anticipated the extension of the statutory period under certain circumstances, as when the
statute of repose itself contains an express exception.” Wilson, 2021-Ohio-6827, § 29 (internal
quotation omitted).

As discussed further below, there are no indications from the General Assembly that the
Statute of Repose was intended to be anything other than a complete bar to all actions involving
medical claims, including Wrongful Death Actions.

IV.  The well-documented policy considerations confirm the Statute of Repose was
intended to apply to Wrongful Death Actions.

A. The General Assembly’s codified legislative intent demonstrates it intended
the Statute of Repose to apply to Wrongful Death Actions.

In 2003, the General Assembly re-codified the Statute of Repose after ensuing litigation

over its constitutionality. See S.B. 281, 2002 Ohio Laws File 250, Section 3(A)(1)-(3). In enacting
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the current version of the Statute of Repose, the General Assembly was cognizant of prior
constitutional challenges and thus was explicit in its purpose:

(A) The General Assembly finds:

(1) Medical malpractice litigation represents an increasing danger to
the availability and quality of health care in Ohio.

(2) The number of medical malpractice claims resulting in payments
to plaintiffs has remained relatively constant. However, the average
award to plaintiffs has risen dramatically. Payments to plaintiffs at
or exceeding one million dollars have doubled in the past three

years.

skeksk

(6)(a) That a statute of repose on medical, dental, optometric, and
chiropractic claims strikes a rational balance between the rights of
prospective claimants and the rights of hospitals and health care

practitioners;

(b) Over time, the availability of relevant evidence pertaining to an
incident and the availability of witnesses knowledgeable with
respect to the diagnosis, care, or treatment of a prospective claimant
becomes problematic.

(c) The maintenance of records and other documentation related to
the delivery of medical services, for a period of time in excess of the
time period presented in the statute of repose, presents an
unacceptable burden to hospitals and health care practitioners.

(d) Over time, the standards of care pertaining to various health care
services may change dramatically due to advances being made in
health care, science, and technology, thereby making it difficult for
expert witnesses and triers of fact to discern the standard of care
relevant to the point in time when the relevant health care services
were delivered.
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See Section 3(A)(1)-(3) & (6)(a)-(f) of S.B. 281, effective April 3, 2003 (emphasis added).®
Naturally, each of these policy considerations is magnified exponentially when the medical
claim at issue involves a death. Thus, to find the General Assembly did not intend for the Statute

of Repose to apply to Wrongful Death Actions, one would have to accept the following:

The General Assembly was concerned about jury verdicts over a
million dollars and medical malpractice insurers leaving the Ohio
market—but those concerns stopped at actions involving death.

e The General Assembly wanted to give medical providers “certainty
with respect to the time limit” within which a medical malpractice
claim could be brought—unless the action involved a death.

e Evidentiary issues including availability of witnesses and the
maintenance of records becomes problematic over extended periods
of time—except in matters involving a death.
e Standards of care change over time making it difficult for expert
witnesses and triers of fact to discern the relevant standard of care—
in all cases other than those involving a death.
This would be an absurd result in light of the stated legislative intent. And it is a bedrock canon of

interpretation that statues should be interpreted to avoid such absurd results. Yonkings v. Wilkinson,

86 Ohio St.3d 225, 228, 1999-Ohio-98, 714 N.E.2d 394.

B. The General Assembly’s treatment of damage limitations—passed in the same
legislation as the Statute of Repose illustrates an intent to apply the Statute of
Repose to Wrongful Death Actions.

In addition to re-codifying the Statute of Repose, S.B. 281 enacted several other reforms,
including revisions to R.C. § 2323.43 to provide limits on the recovery on compensatory damages

for non-economic loss. See S.B. 281, effective April 3, 2003. Tellingly, the General Assembly

This version of the Statute of Repose was upheld as constitutional when it was inevitably
challenged. Ruther, 2012-Ohio-5686, 9§ 19.
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provided an express exemption to the damage limitations for medical claims involving Wrongful
Death Actions brought pursuant to Chapter 2125. 1d.; see also, R.C. § 2323.43(G).

Yet, in the exact same bill, when enacting a Statute of Repose for Medical Claims, the
General Assembly did not provide any such exemption. See S.B. 281, effective April 3, 2003. This
demonstrates the General Assembly knew how to enact language from Wilson. Further, the Final
Report from the Legislative Commission is instructive.” (See Final Legislative Report, Appx. At
pp. 24-45).

The report confirms the General Assembly was amending the Statute to add two exceptions
to the four-year repose period, as provided by R.C. § 2305.113(C) and (D). (See Appx. at p. 21).
Compare this to the Report’s treatment of the Nonapplicability Section regarding damage
limitations, which expressly states: “The provisions also do not apply to wrongful death actions
brought pursuant to R.C. Chapter 2125.” (Id. at p. 11).

V. The Tenth District’s analysis of the interplay between the Statute of Repose and
Wrongful Death Actions is flawed because it relies on precedent decided before the
current version of the Statute of Repose was enacted.

In its ruling below, the Tenth District relied heavily on several prior decisions of this Court,
which had determined Wrongful Death Actions were wholly independent claims and thus could
not be medical claims nor derivative claims. See Everhart v. Coshocton Cnty. Mem. Hosp., 2020-
Ohio-629 at 9915; 25; 38; 39; 44 (citing Klema v. St. Elizabeth's Hosp., 170 Ohio St. 519, 521-22,
166 N.E.2d 765 (1960); Koler v. St. Joseph Hosp., 69 Ohio St.2d 477,479, 432 N.E.2d 821 (1982);

and Thompson v. Wing, 70 Ohio St.3d 176, 1994-Ohio-358, 637 N.E.2d 917 (1994)).

7 This Court is not bound by these reports, “but may refer to them when we find them helpful and
objective.” Jacobson v. Kaforey, 149 Ohio St.3d 398, 2016-Ohio-8434, 75 N.E.3d 203, 9 30.

21



A. The cases relied on by the Tenth District were decided before the current
language of the Statute of Repose was enacted.

But critically, each of these decisions was issued well before the current version of the
Statute of Repose was enacted. And as this Court recognized in Ruther, the enactment of this
version of the Statute of Repose merits a review of the Court’s prior Statute of Repose
jurisprudence, decided under the former statutes. See Ruther, 2012-Ohio-5686 at 9 22; 27

(overruling Hardy v. Vermeulen, 32 Ohio St.3d 45, 512 N.E.2d 626 (1987).

Initially, the Tenth District cites to 1960°s Klema and 1982’s Koler, which held the medical
claim statute of limitations did not apply to Wrongful Death Actions. Everhart, 2020-Ohio-692 at
94 38; 44. In analyzing those cases, the Tenth District concluded that “absent clear legislative
action, a wrongful death claim is only governed by the wrongful death statute. The same logic
applies to the statute of repose.” Id. at § 44. The reliance of Klema and Koler here is flawed because
those cases were decided under a drastically different statute.

For example, the later decided Koler relied heavily on the then definition of a “medical
claim” which under the former R.C. § 2305.11 limited “medical claims” to “medical malpractice.”
See Koler 69 Ohio St.2d 477, 480. As this Court noted, at the time the term “medical malpractice”
was so narrowly defined that even loss of consortium claims were excluded. Id. at 482 (Celebrezze,
C. J., concurring). But of course, the current version intentionally enacted a much broader
definition of a “medical claim” re-defining that term as “any claim asserted in any civil action
against a physician *** arising out of the medical diagnosis, care, or treatment of any person.”
R.C. §2305.111(E)(3). In light of the new language, the analysis in Klema and Koler is not relevant

here.
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B. District Court Decisions analyzing the current version of the Statute of Repose
correctly interpret the interplay between the new language and Wrongful
Death Actions.

None of the decisions certified as conflicting with the Tenth District’s analysis under
Kelma and Koler directly address those cases. Several courts, however, have taken up the issue in
analogous contexts. Recently, the Eleventh District rejected a reliance on Koler to separate medical
injury claims. Wilson v. Mercy Health, 11th Dist. Trumbull No. 2021-T-0004, 2021-Ohio-2470,
4 22-34. In Wilson, an affidavit of merit case under Civ.R. 10(D), the court found Koler did not
control because it relied on now defunct statutory language and the present definition controlled—
and included Wrongful Death Actions within the scope of medical claims.® Wilson v. Mercy
Health, 11th Dist. Trumbull No. 2021-T-0004, 2021-Ohio-2470, 99 22-34. That court noted the
Wrongful Death Action clearly “arose out of the medical diagnosis, care, or treatment of any
person” and were therefore “medical claims” as defined by the current definition of a medical
claim under R.C. § 2305.111(E)(3). Id. at | 33.

The Eleventh District is not the only Court to reach this conclusion in the affidavit of merit
context. See Chalmers v. HCR ManorCare, Inc., 6th Dist. Lucas No. L-16-1143, 2017-Ohio-5678,
| 42-48, 93 N.E.3d 1237; Fletcher v. Univ. Hosps. of Cleveland, 172 Ohio App.3d 153, 2007-
Ohio-2778, 873 N.E.2d 365, § 8 (8th Dist.), rev’d on other grounds, 120 Ohio St. 3d 167, 2008-
Ohio-5379, 897 N.E.2d 147; McKay v. Ohio State Univ. Med. Ctr., Ct. of Cl. No. 2013-00120,

2013 Ohio Misc. LEXIS 211, at *3 (Apr. 22, 2013); Wick v. Lorain Manor Inc., 9th Dist. Lorain

No. 12CA010324, 2014-Ohio-4329, q 18. Thus clearly, the courts analyzing the interplay of these

8 Civ.R. 10(D) expressly incorporates the current definition of “medical claim” under R.C. §
2305.113(E).
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statutes after the enactment of the new definition have rejected the conclusions reached on Klema
and Koler based on what the relevant statutory language now reflects.

Courts have further explained the role of the current definition of “medical claims” in the
context of Evid.R. 601(E)(5), and its Revised Code equivalent, R.C. § 2743.43, which both set the
minimum competency requirements for a medical expert to testify as to liability in actions
involving a medical claim—as defined by R.C. § 2305.111(E)(3). All but one of Ohio’s appellate
districts have applied one or both of these requirements to Wrongful Death Actions (the Twelfth
District has not decided the issue). Several districts applied these definitional requirements before
the current, more expansive definition (of course these issues have not been re-ligated under the
more expansive definition):

1. Sharp v. Munda, 1st Dist. Hamilton Nos. C-890227, C-890228, 1990 Ohio App. LEXIS
2471, at *4 (June 20, 1990) (medical liability expert must be competent under Evid.R. 601)
(decided under prior version of statute).

2. Gibson v. Soin, 2d Dist. Montgomery No. 29154, 2022-Ohio-1113, 9 23 (medical expert
in wrongful death claim must comply with Evid.R. 601(B)(5)).

3. Simpson v. Sarat Kuchipudi, 3d Dist. Allen No. 1-05-50, 2006-Ohio-5163, q 14 (medical
expert in wrongful death action must meet competency requirements of Evid.R. 601 and
R.C. § 2743.43.)

4. Leckrone v. Kimes Convalescent Ctr., 2021-Ohio-556, 168 N.E.3d 565, q 15 (4th Dist.)
(expert completing affidavit of merit in wrongful death action must be competent under
Evid.R. 601).

5. Parsons v. Mansfield Gen. Hosp., 5th Dist. Richland No. CA-2661, 1989 Ohio App.
LEXIS 2162, at *6 (May 18, 1989) (medical expert in wrongful death action must comply
with Evid.R. 601(B)(5) and R.C. § 2743.43). (decided under prior version of statute).

6. Tabatha N. S. v. Zimmerman, 6th Dist. Lucas No. L-06-1252, 2008-Ohio-1639, 9 33
(medical expert in wrongful death suit must be competent under both Evid. R. 601 and
R.C. § 2743.43.)

7. Schmidt v. Koval, 7th Dist. Mahoning, 2002-Ohio-1558) (medical expert in wrongful
death suit must be competent under Evid. R. 601). (decided under prior version of statute).

8. Saafir v. Cleveland Metro. Gen. Hosp., 8th Dist. Cuyahoga NO. 61475, 1992 Ohio App.
LEXIS 6292, at *17 (Dec. 10, 1992) (medical expert witness in wrongful death action must
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comply with Evid.R. 601(B)(5) and R.C. § 2743.43). (decided under prior version of
statute).

9. Levin v. Hardwig, 9th Dist. Lorain C.A. No. 2744, 1978 Ohio App. LEXIS 8183, at *6
(Dec. 13, 1978) (medical expert witness in wrongful death action required to comply with
R.C. § 2743.43). (decided under prior version of statute).

10. Cunningham v. Children’s Hosp., 10th Dist. Franklin No. 05AP-69, 2005-Ohio-4284,
9 18 (medical expert in wrongful death action must comply with Evid.R. 601).

11. O’Malley v. Forum Health, 11th Dist. Trumbull No. 2012-T-0090, 2013-Ohio-2621,
19 (medical expert in wrongful death action must comply with Evid.R. 601 and R.C. §
2743.43).

Thus, the overwhelming authority among Ohio’s district courts find the current definition of
medical claims inclusive of Wrongful Death Actions, and reject the approach taken by the Tenth

District below.

VI.  The Tenth District’s “plain meaning” analysis is flawed because it focuses only on
the Wrongful Death Statute.

As an initial matter, the Tenth District’s analysis resolves the issues of this case by simply
finding the Wrongful Death Statute is unambiguous and does not provide a statute of repose for
wrongful death arising out of a medical claim. See Everhart, 2022-Ohio-692 at 49 20-21. The
Tenth District’s approach misses the mark for two reasons.

First, the Tenth District’s analysis relies heavily on the existence of the products liability
statute of repose provided by R.C. 2125.02(D)(2). At its core, this is an expressio unius argument,
not an analysis of the plain language. As discussed below, the expressio unius argument fails when
moving beyond the plain meaning. But as a threshold matter, it has no place in a plain meaning
analysis.

Second, the Tenth District relies on the Wrongful Death Statute operating in a vacuum to
reach its conclusion, forgoing the plain meaning analysis of the Statute of Repose, outlined above.
See Everhart, 2022-Ohio-692 at 9 20-21. (“R.C. 2125.02(D)(2) makes no reference to any other

statute that might inform this analysis”). This ignores the well-settled principle that the General

25



Assembly does not enact legislation in a vacuum, but rather with an understanding of the interplay
between statutes. See City of Cleveland v. State, 128 Ohio St.3d 135, 2010-Ohio-6318, 942 N.E.2d
370, 9 17.

And thus, the Tenth District’s conclusion misses the mark: “[u]pon review, R.C. 2125.02
does not provide a statute of repose for a wrongful death arising out of a medical claim.” A
complete review necessarily includes an analysis of what is provided by the Statute of Repose, a
plain, unambiguous four-year bar to any action arising out of a medical claim.

VII. The Tenth District’s use of the rules of statutory construction is flawed.

After resolving the issues in this case on the plain meaning of the Wrongful Death Statute,
the Tenth District analyzed various points, applying select canons of statutory construction, to
resolve ambiguity finding the Statute of Repose does not apply to Wrongful Death Actions.
Everhart, 2022-Ohio-692 at 9 22-30. However, each point of analysis is flawed, as fully outlined

below.

A. R.C. § 2125.02(D)(2)’s incorporation of a statute of repose for products
liability claims has no bearing on the application of the Statute of Repose to
Wrongful Death Actions.

First, employing the canon of expressio unius est exclusion alterius, the Tenth District
concludes that because the Wrongful Death statute expressly includes a statute of repose for
products liability claims, the General Assembly intended to exclude all other statutes of repose.
Everhart, 2022-Ohio-692 at 9922-25. This analysis relies on a mistakenly narrow review of the
products liability statute of repose.

As useful background, Ohio has had some form of a wrongful death statute on its books
since 1851. See Karr v. Sixt, 146 Ohio St. 527, 67 N.E.2d 331 (1946), paragraph one of the

syllabus, (citing 13 Ohio Jurisprudence, 384, Section 33). The current Statute of Repose became
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effective on January 10, 2003. Comparatively, the products liability statute of repose became
effective on January 6, 2005.

The Tenth District’s mistake here is failing to appreciate that the product liability statute
of repose was not enacted as an original part of Chapter 2125 (and thus, the General Assembly did
not consciously neglect to enact every other statute of repose when it enacted that Chapter).
Instead, the products liability statute of repose was enacted as part of an omnibus legislative
package completely reforming product claims in Ohio. This bill was enacted in 2005—well after
the current Medical Claim Statute of Repose went into effect. See 2003 Ohio SB 80, enacted
January 6, 2005.

The Act at issue amended forty-two sections of the Revised Code, including R.C. §
2125.02. This massive legislation introduced codified products claims and largely overrode the
entire common law related to products claims. In short, it was messy. But the Act plainly did not
intend to narrow the scope of the Statute of Repose enacted before it. The intent of the Act, as it
pertains to statutes of repose, is clear enough from its legislative synopsis:

AN ACT to amend section ... 2125.02 ... to establish a statute of

repose for certain product liability claims and claims based on

unsafe conditions of real property improvements and to make other

changes related to product liability claims...
2003 Ohio SB 80, Synopsis. There was no intent to legislate which wrongful death claims could
have statutes of repose. The General Assembly enacted a new statute of repose in an omnibus
package focused solely on products liability reform— nothing about this process was designed to
legislate which statutes of repose apply to Wrongful Death Actions. And nothing in the omnibus
products liability reform counters or negates the well-evidenced intent of the General Assembly
when it enacted the Medical Claim Statute of Repose. Simply put, nothing in the products liability

statute of repose has bearing here.
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B. The non-exhaustive list of derivative claims provided by R.C. § 2305.113(E)(7)
has no bearing on the Statute of Repose.

Next, the Tenth District again turns to expressio unius, concluding that because a Wrongful
Death Action is not listed in R.C. § 2305.113(E)(7)’s non-exhaustive list of derivative claims. This
analysis is hard to follow, but two errors stand out.

First, a Wrongful Death Action is not derivative of a medical malpractice claim, it is its
own action—a point the Tenth District itself makes. See Everhart, 2022-Ohio-629 at q 26. Thus,
the non-exhaustive list of derivative claims—and the Wrongful Death Action’s inclusion or
exclusion from it—has no bearing here. Rather, the correct analysis is whether the Wrongful Death
Action constitutes a medical claim under R.C. § 2305.113(E)(3). And as outlined above, it does.
(See Infra at Section II).

Yet even more confusing, is the application of expressio unius est exclusion alterius to a

list the General Assembly has affirmatively stated is non-exhaustive:

“Derivative claims for relief” include, but are not limited to,
claims of a parent, guardian, custodian, or spouse of an individual
who was the subject of any medical diagnosis, care, or treatment,
dental diagnosis, care, or treatment, dental operation, optometric
diagnosis, care, or treatment, or chiropractic diagnosis, care, or
treatment, that arise from that diagnosis, care, treatment, or
operation, and that seek the recovery of damages...

R.C. § 2305.113(E)(7) (emphasis added).

The plain, ordinary meaning of the phrase “include, but are not limited to” is non-
exhaustive by its very definition. This plain language controls. State ex rel. Burrows v. Indus.
Comm., 78 Ohio St.3d 78, 81, 1997-Ohio-310, 676 N.E.2d 519. The plain language used here—
specifically the phrase “but are not limited to”—is determinative of the legislature’s intent to not

place any specific limit on the scope of derivative claims under R.C. § 2305.113(E)(7).
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C. Ohio’s statute of repose for certain premise liability actions provides further
evidence the Statute of Repose applies to Wrongful Death Actions.

Next, the Tenth District uses the premise liability statute of repose provided by R.C. §
2305.131(A) to make an illustrative point that the Statue of Repose does not apply to Wrongful
Death Actions. Everhart, 2022-Ohio-629 9 27-30. The Tenth District reasons that because the
General Assembly lists actions (including wrongful death) to which the premise liability statute of
repose applies, its failure to specifically list wrongful death in the Medical Claim Statute of Repose
is evidence of its intent. /d.

The Tenth District misses the easier explanation here. The Medical Claim Statute of
Repose has no need to specifically list wrongful death, or any other specific cause of action,
because it expressly applies to any action. R.C. § 2305.113(C). Further, it should be noted that the
Tenth District’s acknowledgment of the premise liability statute of repose, and its applicability to
Wrongful Death Actions, defeats that court’s earlier analysis that the self-contained language of
the Wrongful Death Statute is dispositive on plain meaning, in and of itself. See Everhart, 2022-
Ohio-629 at q 20. If the premise liability statute can provide a complete bar to certain actions,
surely the Statute of Repose can provide a similar bar to any actions based on medical claims.

D. The time limitations contained in R.C. § 2125.02 do not bar application of the
Statute of Repose.

Next, the Tenth District reasons that the time limitations contained in R.C. § 2125.02 are
the exclusive time limitations applicable to Wrongful Death Actions. Everhart, 2022-Ohio-629 at
9 29. This ignores the different functions served by a statute of limitations versus one of repose.

In Antoon, the Ohio Supreme Court explained this difference:

A statute of limitations establishes ‘a time limit for suing in a civil
case, based on the date when the claim accrued (as when the injury

occurred or was discovered).” Black’s Law Dictionary 1636 (10th
Ed.2014). A statute of repose bars ‘any suit that is brought after a
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specified time since the defendant acted * * * even if this period
ends before the plaintiff has suffered a resulting injury. Id. at 1637.”

Antoon, 2016-Ohio-7432, 9 11, (citing CTS Corp. v. Whaleburger, 134 S.Ct. 2175, 2182 (2014)).
The Wilson court further expanded on this concept:

Statutes of limitations and statutes of repose target different actors.
Statutes of limitations emphasize plaintiffs’ duty to diligently
prosecute known claims. Statutes of repose, on the other hand,
emphasize defendants’ entitlement to be free from liability after a
legislatively determined time. Id. at 9. In light of those differences,
statutory schemes commonly pair a shorter statute of limitations
with a longer statute of repose.

Wilson, 2020-Ohio-6827 (internal citations omitted).
In Smith, the Third District analyzed this argument, rejecting it. In rejecting this argument,

that court provided this well-reasoned analysis:

[Alny argument asserting that Ohio’s medical-claim statute of
repose does not apply to wrongful-death actions because wrongful-
death actions and medical-malpractice actions are separate causes of
action is erroneous. Stated another way, a statute of limitations
governs the time in which a plaintiff may assert a cause of action. A
cause of action is based on a plaintiff’s injury. Conversely, a statute
of repose focuses on a defendant’s alleged acts and governs the time
in which a defendant may be held accountable for his or her alleged
negligent acts. Based on that distinction, any separate-causes-of-
action argument necessarily fails. Accordingly, because statutes of
repose and limitation are fundamentally different, any reasoning
based on the interplay of two statute of limitations is not persuasive.

Smith, 2018-Ohio-2441, 114 N.E.3d 1224, 4] 26. As such, the simple existence of time limitations
provided by R.C. § 2125.02 does not preclude the application of the Statute of Repose.

CONCLUSION

For the foregoing reasons, this Court should do what it has done three prior times over the

last twelve years, and give meaning and effect to plain, unambiguous words the General Assembly
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selected when enacting the Statute or Repose. In doing so, the Court must conclude that the Statue

of Repose applies to any action, including Wrongful Death Actions.

Respectfully Submitted,

/s/ David H. Krause

David H. Krause (0070577)

Thomas N. Spyker (0098075)

Melvin Davis (0079224)

REMINGER CO., L.P.A.

200 Civic Center Drive, Suite 800

Columbus, OH 43215

Phone: (614)228-1311

Fax: (614) 232-2410

Email:  dkrause@reminger.com
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