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APPLICATION FOR LEAVE TO FILE 
AMICUS CURIAE BRIEF IN SUPPORT OF DEFENDANT 

AND RESPONDENT NATHANIEL FONNEGRA 

Pursuant to California Rules of Court, rule 8.520(f)(1), the 

Association of Southern California Defense Counsel (ASCDC) 

requests permission to file the attached amicus curiae brief in 

support of defendant and respondent Nathaniel Fonnegra.1 

ASCDC is a preeminent regional organization of lawyers 

who specialize in defending civil actions.  It is comprised of over 

1,100 leading attorneys in California.  ASCDC is dedicated to 

promoting the administration of justice, educating the public 

about the legal system, and enhancing the standards of civil 

litigation practice.  ASCDC is also actively engaged in assisting 

courts by appearing as amicus curiae in cases involving issues of 

vital significance to its members.  ASCDC has appeared as 

amicus curiae in numerous cases before this Court addressing 

important procedural issues involved in civil cases.  (See, e.g., 

Shalabi v. City of Fontana (2021) 11 Cal.5th 842, 850 [application 

of minority tolling for statute of limitation purposes under Code 

of Civil Procedure section 12]; Conservatorship of O.B. (2020) 

1 No party or counsel for a party in the pending appeal authored 
this proposed brief in whole or in part or made a monetary 
contribution intended to fund the preparation or submission of 
the proposed brief.  (See Cal. Rules of Court, rule 8.200(c)(3)(A).)  
No person or entity other than amicus, its members, or its 
counsel made a monetary contribution intended to fund the 
preparation or submission of the proposed brief.  (See id., rule 
8.200(c)(3)(B).)  
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9 Cal.5th 989, 994–995 [application of clear and convincing 

standard on appeal]; Perry v. Bakewell Hawthorne, LLC (2017) 2 

Cal.5th 536, 537–538 [summary judgment statute].) 

ASCDC’s members recognize the need for clearly 

established rules governing the statutory waiver of jury trials in 

civil actions.  Through this proposed amicus brief, ASCDC 

provides additional reasons to reaffirm the rule set forth in the 

Court of Appeal’s decision in TriCoast Builders, Inc. v. Fonnegra 

(2022) 74 Cal.App.5th 239 (TriCoast).  This amicus brief provides 

a closer look at the statutory language and legislative history of 

Code of Civil Procedure section 631 (section 631).  It also 

addresses the long-standing split of authority as to whether a 

trial court’s discretionary decision to deny relief from a statutory 

waiver of a jury trial constitutes a structural error requiring 

automatic reversal.  ASCDC provides supplemental arguments 

supporting respondent Fonnegra and the Court of Appeal, while 

rebutting the arguments against them advanced by TriCoast. 

Accordingly, ASCDC requests that this Court accept and 

file the attached amicus curiae brief. 

 
September 29, 2022 HORVITZ & LEVY LLP 

STEVEN S. FLEISCHMAN 
ANDREA L. RUSSI 

 
 
 By: 

 
 

 Andrea L. Russi 

 Attorneys for Amicus Curiae 
ASSOCIATION OF SOUTHERN 
CALIFORNIA DEFENSE COUNSEL 
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AMICUS CURIAE BRIEF 

INTRODUCTION 

This case presents an issue of statutory interpretation: 

whether prejudice to the nonmoving party or the court is required 

before a trial court can deny discretionary relief from a jury 

waiver under Code of Civil Procedure section 631.  Nothing in the 

plain language of the statute requires a showing of prejudice and 

the legislative history demonstrates the Legislature’s express 

intent to amend the statute to make it more difficult, not easier, 

to obtain discretionary relief under section 631. 

This case also presents a secondary issue of appellate 

procedure: when an appellate court concludes that there is an 

abuse of discretion from the denial of a request for relief from a 

jury waiver under section 631, is that a structural error requiring 

a new trial or is it subject to the traditional and presumed rule 

that an appellant must also demonstrate prejudice. 

Unfortunately for this Court, the two issues have been 

addressed in the wrong order.  TriCoast first asks this Court to 

consider whether it must demonstrate actual prejudice on appeal 

following a bench trial before the appellate court considers the 

predicate issue of whether the trial court abused its discretion by 

denying TriCoast discretionary relief under section 631.  This 

puts the cart before the horse. 

Ordinarily, appellate courts determine whether there is 

error before addressing whether that error requires reversal.  

Here, before the Court can reach the question of whether 

upholding a statutory waiver amounts to structural error 
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requiring per se reversal, the Court should first determine if 

there was error at all.  The first step is to evaluate whether the 

trial court abused in discretion in denying TriCoast’s request for 

relief from its jury trial waiver under subdivision (g) of section 

631.  Contrary to TriCoast’s dire language, the trial court acted 

well within its discretion in denying TriCoast relief under that 

statute.  Indeed, TriCoast did not even seek review on the 

question of whether the trial court abused its discretion under 

section 631—as opposed to the distinct issue of whether the trial 

court applied the wrong legal standard, i.e., whether there must 

be prejudice to the nonmoving party to justify a denial of a 

request for relief from waiver.  Without a showing of error, there 

is no need for this Court to address the admittedly difficult 

structural error issue. 

Here, the trial court properly exercised its discretion and 

upheld TriCoast’s waiver under section 631.  The clear statutory 

language provides that a trial court may exercise its discretion to 

allow a jury trial where a party has waived its right under 

section 631.  (§ 631, subd. (g).)  The trial court elected not to 

exercise that discretion given TriCoast’s untimely request for a 

jury trial on the day of trial without having paid the statutorily 

mandated jury fees—which it had the opportunity to do for years.  

Contrary to TriCoast’s assertions, the statute does not require the 

trial court to find prejudice in order to enforce the waiver.  The 

exercise of the trial court’s discretion allows the court to consider 

a range of variables including but not limited to the litigant’s 

delay in requesting relief, the court’s docket, inconvenience to 
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witnesses and parties, and gamesmanship.  Here, the trial court 

did not abuse its discretion in declining to relieve TriCoast from 

its statutory waiver. 

The legislative history to section 631 supports the Court of 

Appeal’s ruling in this regard.  Under prior versions of the 

statute, a party that waived its right to a jury trial had an 

absolute right to “pick up” the jury fees and have a jury trial if 

the opposing party decided to waive a jury.  The Legislature 

made a deliberate decision to eliminate this right and make it 

more difficult for parties like TriCoast to demand a jury trial 

when they have not complied with the statutory requirements for 

requesting a jury.  The Legislature did so precisely to avoid the 

last minute demand for a jury trial like the one made by TriCoast 

in this case. 

Even if the Court finds error, the trial court’s denial of 

relief from a statutory waiver does not amount to structural error 

requiring reversal per se.  TriCoast asserts that the Court of 

Appeal opinion upsets settled law and creates “havoc” for both 

the standard of review on appeal and the scope of the trial court’s 

discretion (OBOM 8, 10; RBOM 7), but in reality TriCoast follows 

a long line of cases that have concluded that the denial of relief 

from a statutory waiver of the right to a jury trial is not 

structural error, and thus, a litigant must demonstrate actual 

prejudice.  TriCoast asks this court to follow a competing line of 

cases, including Mackovska v. Viewcrest Road Properties LLC 

(2019) 40 Cal.App.5th 1 (Mackovska), which incorrectly conflate 

the denial of a litigant’s right to a jury trial in the first instance 



 14 

with a litigant’s waiver of that right pursuant to statute.  A party 

can waive its right under section 631, and the statute grants the 

trial court discretion to permit relief from that waiver.  Simply 

because the right to a jury trial has a constitutional dimension 

does not mean the voluntary waiver is structural error.  It is not. 

The TriCoast opinion correctly held that the trial court 

acted within it discretion in denying relief from waiver and, in 

exercising its discretion, it did not interfere with TriCoast’s 

constitutional rights.  Rather, the court followed the language 

and intent of section 631.  The Court of Appeal opinion should be 

affirmed. 

LEGAL ARGUMENT 

I. A trial court does not abuse its discretion in denying 
relief from a jury trial waiver absent a showing of 
prejudice to the opposing party or the court. 

A. Code of Civil Procedure section 631 does not 
require a showing of prejudice. 

“[W]aiver of the right to jury trial in a civil cause is 

permitted only as prescribed by” section 631.  (Grafton Partners 

v. Superior Court (2005) 36 Cal.4th 944, 956 (Grafton).)  In civil 

cases, a jury may be waived pursuant to subdivision (f) of section 

631.  That subdivision outlines six ways a party waives the right 

to trial by jury, including by “failing to timely pay the fee 

described in subdivision (b), unless another party on the same 

side of the case has paid that fee.”  (§ 631, subd. (f)(5).)  Section 

631 goes on to provide that the trial court “may, in its discretion 

upon just terms, allow a trial by jury although there may have 
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been a waiver of a trial by jury.”  (Id., subd. (g).)  Note the 

absence of the word “prejudice” in subdivision (g). 

TriCoast argues that a trial court, as a matter of law, 

abuses its discretion in denying relief from a jury trial waiver in 

the absence of demonstrated prejudice to the other party or the 

court.  (OBOM 9–10.)  But this requirement is not contained in 

the plain language of the statute or its legislative history. 

1. The evolution of section 631. 

“Section 631 was enacted in 1872, but it was not until 1933 

that the section was amended to provide for relief from waiver at 

the discretion of the trial judge.  (See Stats. 1933, ch. 744, § 104.)”  

(Byram v. Superior Court (1977) 74 Cal.App.3d 648, 651 

(Byram).)  “[T]he purpose of section 631 of the Code of Civil 

Procedure is to grant the parties the right to waive a jury trial 

and not to impose conditions constituting an irrevocable waiver, 

and that the trial court may use its discretion in determining 

whether under the circumstances a waiver should actually be 

implied.”  (Duran v. Pickwick Stages System (1934) 140 

Cal.App.103, 109 (Duran), emphasis added.)  

If we examine the amendments to section 631 over the past 

30 years, the changes in the statutory language as well as the 

legislative history demonstrate that the current version of section 

631 was written to discourage last minute requests for jury trials 

and intended to give trial courts broad discretion in ruling on 

relief from jury waivers. 

In 1988, Senate Bill No. 203 repealed and reenacted the 

then-existing version of section 631 (Stats. 1979, ch. 212, § 4, pp. 
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457–458), “revising the provisions for providing for waiver when 

a party fails to deposit with the clerk or judge jury fees or any 

mileage or transportation fees, as specified, and deleting 

provisions specifying a notice of a waiver to be given to all 

adverse parties by the clerk of a court.”  (Legis. Counsel’s Dig., 

Sen. Bill No. 203 (1987–1988 Reg. Sess.) 4 Stats. 1988, Summary 

Dig., p. 6; see Stats. 1988, ch. 10, §§ 2–3, pp. 38–39.)  As enacted, 

the 1988 statute stated that a jury may be waived “By failing to 

deposit with the clerk, or judge, advance jury fees 25 days prior to 

the date set for trial, or as provided by subdivision (b).”  (Stats. 

1988, ch. 10, § 3, p. 38.)  Subdivision (b) of the 1988 statute 

provided: “In a superior court action if a jury is demanded by 

either party in the memorandum to set the cause for trial and the 

party, prior to trial, by announcement or by operation of law 

waives a trial by jury, then all adverse parties shall have five 

days following the receipt of notice of the waiver to file and serve 

a demand for a trial by jury and to deposit any advance jury fees 

which are then due.”  (Ibid.)  Including former subdivision (b), the  

1988 provided three subdivisions regarding how a jury trial may 

be reinstated after waiver including “The court may, in its 

discretion, upon just terms, allow a trial by jury although there 

may have been a waiver of a trial by jury” (Stats. 1988, ch. 10, 

§ 3, p. 39).  Two of these former subdivisions, former subdivisions 

(b) and (c), were later removed (see Stats. 2002, ch. 806, § 15, p. 

5146) and are no longer part of the current section 631.  

In 2002, the Judicial Council sponsored amendments to 

section 631 to “reduce[ ] the risk of party ‘gamesmanship’ in the 
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jury fees deposit areas by requiring all parties demanding a jury 

to deposit advance jury fees at the same time.”  (Assem. Com. on 

Judiciary, Analysis of Assem. Bill No. 3027 (2001–2002 Reg. 

Sess.) as amended Apr. 18, 2002, p. 1.)  To address concerns 

about “gamesmanship,” the bill clarified “the ways in which a 

jury trial may be waived for failure to provide these advance 

deposits, in a civil action” and deleted the provisions for “an 

opposing party [to] reinstate [a] jury trial following waiver by the 

party who originally requested a jury trial.”  (Ibid.)  

The Legislature explained that the 2002 amendments to 

section 631 were needed because: 

In its current form, this statute can result in 
gamesmanship over the deposit of fees thereby 
creating problems with respect to jury waiver.  First, 
a party can presently rely on another party to deposit 
fees and, if that other party fails to do so, it may 
preserve its right to a jury trial by later depositing its 
own fees.  As a result, a party sometimes engages in a 
game of wait-and-see.  If no other party has deposited 
fees, only then will a party do so.  In addition, a party 
may make an advance deposit of jury fees and then 
waive the jury on the first day of trial.  The other 
party or parties may then be faced with paying the 
jury fees at the last minute or proceeding to trial 
without a jury after having prepared for a jury trial.  

According to the Judicial Council, the 
gamesmanship engaged in under the current statute 
can be disruptive.  On the eve of trial, the court may 
not know whether a trial will be by a jury.  To the 
extent that the parties themselves are unclear 
whether there will actually be a jury trial, this may 



 18 

affect their trial preparation.  Furthermore, this 
uncertainty can result in calendar management 
problems, delays of trials, and pretrial litigation over 
whether a jury trial has been waived.  This bill 
requires all parties demanding a jury to deposit jury 
fees at least 25 days before trial, thereby reducing or 
eliminating gamesmanship. 

(Assem. Com. on Judiciary, Analysis of Assem. Bill No. 3027, 

supra, as amended Apr. 18, 2002, pp. 3–4.)  Subdivision (b) of the 

2002 statute provided: “Each party demanding a jury trial shall 

deposit advance jury fees with the clerk or judge.  The total 

amount of the advance jury fees may not exceed one hundred fifty 

dollars ($150) for each party.  The deposit shall be made at least 

25 calendar days before the date initially set for trial, except that 

in unlawful detainer actions the fees shall be deposited at least 

five days before the date set for trial.”  (Stats. 2002, ch. 806, § 15, 

p. 5146.) 

In 2012, section 631 was amended twice as part of the 2012 

Budget Act.  (Stats. 2012, ch. 41, § 3; Stats. 2012, ch. 342, § 1; see 

Sen. Rules Com., Off. of Sen. Floor Analyses, Unfinished 

Business Analysis of Sen. Bill No. 1021 (2011–2012 Reg. Sess.) as 

amended June 25, 2012; Sen. Rules Com., Off. of Sen. Floor 

Analyses, 3d reading analysis of Assem. Bill No. 1481 (2011–2012 

Reg. Sess.) as amended June 25, 2012.)  The amendments 

substantially revised subdivision (b).  The revised 2012 version, 

which reflects the current version of subdivision (b), provides: “At 

least one party demanding a jury on each side of a civil case shall 

pay a nonrefundable fee of one hundred fifty dollars ($150), 

unless the fee has been paid by another party on the same side of 
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the case.  The fee shall offset the costs to the state of providing 

juries in civil cases.”  (Stats. 2012, ch. 342, § 1.)  The Legislature 

specified that: “Payment of the fee by a party on one side of the 

case shall not relieve parties on the other side of the case from 

waiver pursuant to subdivision (f).”  (Ibid., emphasis added.) 

The legislative analysis for both bills reflects that the 

amendments to section 631 were made as part of changes to how 

court fees are collected.  (Sen. Rules Com., Off. of Sen. Floor 

Analyses, Unfinished Business Analysis of Sen. Bill No. 1021, 

supra, as amended June 25, 2012, p. 1; Sen. Rules Com., Off. of 

Sen. Floor Analyses, 3d reading analysis of Assem. Bill No. 1481, 

supra, as amended June 25, 2012, p. 1.)  The substantive 

amendments made by Assembly Bill No. 1481 were intended to 

“clarif[y] that at least one party demanding a jury on each side of 

a civil case shall pay [a] non-refundable fee of $150, and that all 

plaintiffs shall be considered one side of the case, and all other 

parties shall be considered the other side of the case.”  (Sen. 

Rules Com., Off. of Sen. Floor Analyses, 3d reading analysis of 

Assem. Bill No. 1481 (2011–2012 Reg. Sess.) as amended Aug. 21, 

2012, p. 1.)  These “fees shall offset state costs for providing juries 

in civil cases.”  (Assem. Budget Com., Analysis of Assem. Bill No. 

1481 (2011–2012 Reg. Sess.) as amended Aug. 21, 2012.)  

TriCoast does not address the legislative history or 

amendments to subdivision (b) in its briefing.  However, the 

history shows that the Legislature was trying to prevent parties 

from adopting a wait-and-see approach.  Prior to 2002, former 

section 631 allowed parties to “pick up” a jury if the other party 
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waived a jury, even at the last minute.  (See March v. Pettis 

(1977) 66 Cal.App.3d 473, 477 (March) [“Code of Civil Procedure 

section 631 . . . allows a party who has previously waived, to 

‘pick-up’ the jury” (footnote omitted)].)  If one party announced it 

intended to waive a jury trial, then the adverse party had five 

days to demand a jury trial and deposit the jury fees.  (Former 

Code Civ. Proc., § 631, subd. (b), as amended by Stats. 2000, ch. 

127, § 2, p. 1734; see March, at p. 477 [waiver by failure to 

demand a jury at trial setting could be withdrawn if a previous 

jury demand by an adverse party is subsequently waived].)   

The 2002 amendments eliminated this language and stated 

that each party demanding a jury trial was required to deposit 

jury fees 25 days before trial.  (Stats. 2002, ch. 806, § 15, p. 5146.)  

In 2012, the Legislature further clarified subdivision (b) by 

requiring that at least one party on each side of a civil case “shall 

pay a nonrefundable fee” unless the fee has been paid by another 

party on the same side of the case.  (Stats. 2012, ch. 342, § 1.)  

The statute now specifically puts a party on notice of the 

consequences for failing to timely request a jury: “Payment of the 

fee by a party on one side of the case shall not relieve the parties 

on the other side of the case from waiver pursuant to subdivision 

(f).”  (§ 631, subd. (b).) 

One leading treatise has summarized these changes: 

“Abrogation of the ‘pick-up’ rule was designed to eliminate the 

‘gamesmanship’ involved in the deposit of jury fees by requiring 

all parties demanding a jury to deposit advance jury fees at the 

same time.”  (Wegner, et al., Cal. Practice Guide: Civil Trials and 
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Evidence (The Rutter Group 2021) ¶ 2:215 [citing legislative 

history].) 

Therefore, the former practice of allowing an opposing 

party to “pick up” a jury after the adverse party’s waiver is no 

longer allowed.  Instead, it is now left to the sound discretion of 

the trial court whether to allow relief from waiver in these 

circumstances.  (§ 631, subd. (g).)   

2. Neither the plain language nor the history 
of section 631 requires a showing of 
prejudice to the opposing party or the 
court.  

a. Plain language. 

In construing a statute, a court aims to determine the 

Legislature’s intent first by “ ‘ “examin[ing] the statutory 

language, giving it a plain and commonsense meaning.” ’ ”  (City 

of San Jose v. Superior Court (2017) 2 Cal.5th 608, 616; accord, 

Smith v. LoanMe, Inc. (2021) 11 Cal.5th 183, 190 [when 

interpreting a statute, this Court looks to the text’s plain 

meaning].)  If the statutory language is clear, its ordinary 

meaning typically controls.  (Ibid.)  Courts follow the plain 

meaning of the statutory text because “the language of the 

statute itself is the most reliable guide to legislative intent.”  

(Klein v. United States of America (2010) 50 Cal.4th 68, 83.)  This 

Court “construe[s] the words of a statute in context, and 

harmonize[s] the various parts of an enactment by considering 

the provision at issue in the context of the statutory framework 

as a whole.”  (Cummins, Inc. v. Superior Court (2005) 36 Cal.4th 

478, 487.) 
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Section 631 provides discretion to the trial court to grant 

relief from waiver.  It says the court “may, in its discretion” allow 

a jury trial.  (§ 631, subd. (g), emphasis added.)  “The ordinary 

import of ‘may’ is a grant of discretion.”  (In re Richard E. (1978) 

21 Cal.3d 349, 354, superseded by statute on another ground as 

stated in In re Mario C. (1990) 226 Cal.App.3d 599, 606.)  

TriCoast asks this Court to go beyond the plain meaning and 

read more into the statute.  TriCoast asserts that section 631 

requires a finding of prejudice to the court or the opposing party, 

yet the plain language of the statute clearly gives the trial court 

discretion to grant or deny relief from waiver, without any 

showing of prejudice.  As the TriCoast opinion concludes: section 

631 imposes no burden on the party opposing relief from waiver 

to demonstrate prejudice, “Rather, the plain language of the 

statute makes the granting of such relief within the trial court’s 

discretion.”  (TriCoast, supra, 74 Cal.App.5th at p. 250; see 

Grafton, supra, 36 Cal.4th at p. 959 [in analyzing section 631, 

court looks “first to the words of the statute in an attempt to 

ascertain legislative intent”].)2   

TriCoast cannot simply read a prejudice requirement into 

the statute.  It is a “cardinal rule of statutory construction that 

 
2  In a recent decision addressing waiver in the context of federal 
arbitration law, the United States Supreme Court stated: “To 
decide whether a waiver has occurred, the court focuses on the 
actions of the person who held the right; the court seldom 
considers the effects of those actions on the opposing party.”  
(Morgan v. Sundance, Inc. (2022) 596 U.S. __ [142 S.Ct. 1708, 
1713, 212 L.Ed.2d 753].) 
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courts must not add provisions to statutes.”  (Security Pacific 

National Bank v. Wozab (1990) 51 Cal.3d 991, 998; accord, LGCY 

Power, LLC v. Superior Court (2022) 75 Cal.App.5th 844, 861 

[courts “are not empowered to insert language into a statute”]; 

Code Civ. Proc., § 1858 [“In the construction of a statute or 

instrument, the office of the Judge is simply to ascertain and 

declare what is in terms or in substance contained therein, not to 

insert what has been omitted, or to omit what has been 

inserted”].) 

Put differently, “We will not speculate that the Legislature 

meant something other than what it said.  Nor will we rewrite a 

statute to posit an unexpressed intent.”  (Morton Engineering & 

Const., Inc. v. Patscheck (2001) 87 Cal.App.4th 712, 716.)  If the 

Legislature required a showing of prejudice, it would say so.  

Given the Legislature’s concern with gamesmanship, it could 

have stated that the trial court may allow a trial by jury unless 

there is a showing of prejudice to the opposing party or the court.  

But it did not do so.  Here, the provisions of the statute are “clear 

and unequivocal.”  (TriCoast, supra, 74 Cal.App.5th at p. 243.)  

Where a party waives its right to a jury trial under section 631, 

the trial court is vested with discretion to grant or deny relief 

from waiver, but that discretion is not predicated on a showing of 

prejudice one way or another. 

b. Legislative history. 

Next, the Court may consider the legislative history as 

further evidence of the legislative intent in modifying section 631.  

(Carmack v. Reynolds (2017) 2 Cal.5th 844, 850 [court may 
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consider both the legislative history of the statute and the wider 

historical circumstances of its enactment in ascertaining 

legislative intent].)  In amending former section 631, subdivision 

(b) (see Stats. 2002, ch. 806, § 15, p. 5146), the Legislature 

cautioned against a wait-and-see approach, noting that under the 

prior version a party could “rely on another party to deposit fees 

and, if that other party fails to do so, it may preserve its right to 

a jury trial by later depositing its own fees.  As a result, a party 

sometimes engages in a game of wait-and-see.”  (Assem. Com. on 

Judiciary, Analysis of Assem. Bill No. 3027, supra, as amended 

Apr. 18, 2002, p. 3.)  This “gamesmanship” under the prior 

version of the statute was “disruptive” and meant that even on 

the eve of trial, the court may not know whether a trial will be by 

a jury.  (Id. at pp. 3–4.)  The amended section was designed to 

reduce or eliminate gamesmanship while keeping intact the trial 

court’s discretion to relieve a party from waiver where 

appropriate.  

Here, TriCoast elected not to pay the jury fees in the four 

years leading up to trial and simply relied on the fact that 

Fonnegra had paid the fees.  Under the former version of section 

631, this strategy might have worked: when Fonnegra waived a 

jury trial, TriCoast attempted to “pick up” the jury by making an 

oral request to proceed with a jury trial and offering to post jury 

fees that day.  (TriCoast, supra, 74 Cal.App.5th at pp. 243–244.)  

Fonnegra noted that TriCoast had never posted jury fees and the 

request was untimely, and moved to proceed with a bench trial.  

(Id. at p. 244.)  The trial court agreed that the offer to post jury 
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fees was untimely under the current statute.  (Ibid.)  When 

TriCoast argued that it had a due process right to a jury trial, the 

trial court advised it that it could file a petition for writ of 

mandate with the Court of Appeal.  (Ibid.)  TriCoast made a 

voluntary and strategic decision not to do so.  (Ibid.)  The trial 

court proceeded with a bench trial immediately to avoid any 

witness scheduling issues.  (Ibid.) 

TriCoast, in essence, is trying to “pick up” the jury that had 

been properly waived by Fonnegra.  The Legislature removed the 

former right to “pick up” a jury from the statute to prevent 

parties from adopting a wait-and-see attitude or engaging in 

gamesmanship.  The Legislature eliminated the automatic ability 

to undo a jury waiver and imposed a procedure that left the 

decision to grant relief from waiver to the discretion of the trial 

court.  A court cannot interpret a statute “to reinsert what the 

Legislature intentionally removed.”  (People v. Soto (2011) 51 

Cal.4th 229, 245.)  Moreover, “ ‘rejection by the Legislature of a 

specific provision contained in an act as originally introduced is 

most persuasive to the conclusion that the act should not be 

construed to include the omitted provision.’ ”  (Ibid.)  

The legislative history detailed the desire to prevent 

parties from using a wait-and-see approach both to prevent 

gamesmanship and to ensure all fees are properly paid.  There is 

no mention of requiring a showing of prejudice to the court or any 

party.  A trial court is given discretion to grant relief from waiver 

when it deems relief appropriate.  (§ 631, subd. (g).)  As explained 
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in Section I.C, post, the trial court properly exercised its 

discretion to deny relief from waiver under section 631.  

B. Demonstrating prejudice to the court or 
opposing party is simply one factor a trial court 
may (or may not) consider in exercising its 
discretion to grant relief from a jury trial 
waiver. 

To support its argument, TriCoast looks to cases that 

discuss prejudice.  TriCoast asserts that “the focus, and critical 

factor, remains potential prejudice to the other party or the 

court.”  (OBOM 47.)  TriCoast relies primarily on Mackovska, 

supra, 40 Cal.App.5th 1, and the line of cases Mackovska cites, to 

argue that there must be prejudice to the opposing party or the 

court.  (OBOM 45–47.)  Mackovska contends that “[i]n a motion 

for relief from waiver of a jury trial, the crucial question is 

whether the party opposing relief will suffer any prejudice if the 

court grants relief.” (Mackovska, at p. 10.)  But each of the cases 

Mackovska cites involved a mistaken waiver of rights with no 

demonstrated prejudice to the opposing party.3  (Mackovska, at 

 
3  See Tesoro del Valle Master Homeowners Assn. v. 
Griffin (2011) 200 Cal.App.4th 619, 638 (Tesoro) [where Tesoro 
posted jury fees 25 days before the actual trial date, rather than 
the initial trial date, trial court properly exercised its discretion 
to grant relief from waiver based on an inadvertent mistake in 
relying on the local rules and appellants failed to demonstrate 
any prejudice from proceeding with a jury trial]; Johnson-Stovall 
v. Superior Court (1993) 17 Cal.App.4th 808, 811–812 [where 
plaintiff inadvertently failed to timely pay jury fees, the court 
should have granted waiver because the defense could not 
demonstrate prejudice where it raised only general arguments 
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pp. 10–11 [finding no prejudice where the defense had more than 

two months to prepare for a jury trial].)  More importantly, all 

but one of the cases cited by Mackovska predate the 2002 and 

2012 legislative changes to section 631, and the one case decided 

between 2002 and 2012 (Tesoro) did not discuss the legislative 

history to section 631.  (See Mackovska, at pp. 10–11; ante, fn. 3.)  

TriCoast argues that there is no distinction between 

intentional and unintentional waivers of a jury, citing Duran, 

supra, 140 Cal.App. at page 109.  (RBOM 17.)  Duran does not 

address this issue, and moreover, it involved a version of section 

631 in effect in 1934 and addressed a situation where a court 

disregarded a waiver and conducted a jury trial.  (Duran, at pp. 

108–109.)   

 
about preparing motions in limine, jury instructions, and 
exhibits]; Massie v. AAR Western Skyways, Inc. (1992) 4 
Cal.App.4th 405, 412 [plaintiff’s failure to timely post jury fees 
was attributable to counsel’s unfamiliarity with the local rules]; 
Wharton v. Superior Court (1991) 231 Cal.App.3d 100, 104 [due 
to defense counsel’s “confusion” regarding the rules, he paid only 
$150 rather than $250 in jury fees but, because he sought a jury 
trial “at every conceivable stage of the proceedings,” took prompt 
action upon receiving notice that the proper amount had not been 
paid, and “neither real party nor the court established that any 
prejudice would result by allowing a jury,” the court should have 
granted relief from waiver]; see also Cowlin v. Pringle (1941) 46 
Cal.App.2d 472, 474–476 (Cowlin) [all evidence had been 
presented to a jury when court granted a jury trial waiver prior 
to closing arguments because the defendant rather than the 
plaintiff paid the jury fees; the court held that the trial court 
should have granted relief especially when there was no evidence 
the trial would be delayed or there was any potential injury to 
the defendant]. 
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The other cases TriCoast cites are also factually and 

procedurally distinguishable and do not rely on the language of 

section 631.  Each of the cases cited involve situations where the 

plaintiff requested a jury trial and failed to take some procedural 

step to properly pay the jury fees.  These cases do not involve a 

situation where one party adopted a wait-and-see attitude and 

knowingly elected not to post jury fees or request a jury until the 

morning of trial.  In each of the cases, the courts found no 

prejudice because there was sufficient time for the opposing party 

to prepare for trial.   

Here, TriCoast does not assert that it inadvertently waived 

a jury trial.  As the Court of Appeal concluded, “TriCoast’s 

decision not to pay the jury fee was intentional, not the result of 

any misreading of the statute or court rules.”  (TriCoast, supra, 

74 Cal.App.5th at p. 250, emphasis added.)  Even if TriCoast 

relied on Fonnegra’s request for a jury trial, Fonnegra was within 

his rights to elect to waive at any point in the litigation, and 

TriCoast ignored its responsibility to pay the statutorily required 

jury fee if it wanted a jury trial.  

Moreover, what is missing from Mackovska, and the line of 

cases preceding it, is a close examination of section 631 and its 

legislative history.  As discussed in Section A.2 above, the statute 

does not require a showing of prejudice, and the legislative 

history shows an affirmative intent to make relief from waiver 

more difficult in these situations.  TriCoast, as well as the line of 

cases rejected by Mackovska, looked to a range of factors to 

determine if the trial court properly exercised its discretion.  (See 
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TriCoast, supra, 74 Cal.App.5th at pp. 249–250.)  The trial court 

may consider the possibility of “delay in rescheduling jury trial, 

lack of funds, timeliness of the request and prejudice to the 

litigants.”  (Gann v. Williams Brothers Realty, Inc. (1991) 231 

Cal.App.3d 1698, 1704 (Gann); see McIntosh v. Bowman (1984) 

151 Cal.App.3d 357, 363 (McIntosh) [“In exercising discretion, a 

trial court may consider delay in rescheduling the trial for jury, 

lack of funds, timeliness of the request and prejudice to all the 

litigants”].) 

Thus, this Court should reject TriCoast’s arguments that 

the Court of Appeal opinion here “muddles the law” and that this 

Court should adopt the reasoning from Mackovska.  (OBOM 37, 

emphasis omitted.)  

C. TriCoast does not challenge the trial court’s 
actual exercise of discretion, as opposed to 
questioning the legal standard.  In any event, 
the trial court’s discretionary decision to refuse 
to grant TriCoast’s request for relief from 
waiver was not an abuse of discretion. 

In order for a reviewing court to grant relief, it must 

conclude that the trial court abused its discretion.  The “trial 

court ruling will not be reversed in absence of an abuse of 

discretion.”  (McIntosh, supra, 151 Cal.App.3d at p. 363.)  

Discretion is abused only when the trial court’s ruling “ ‘exceeds 

the bounds of reason, all of the circumstances before it being 

considered.’ ”  (Denham v. Superior Court (1970) 2 Cal.3d 557, 

566.)  “ ‘[A]s long as there exists “a reasonable or even fairly 

debatable justification, under the law, for the action taken, such 
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action will not be . . . set aside.” ’ ”  (McIntosh, at p. 363, 

quoting Gonzales v. Nork (1978) 20 Cal.3d 500, 507.)  Thus, a 

“court does not abuse its discretion where any reasonable factors 

supporting denial of relief can be found even if a reviewing court, 

as a question of first impression, might take a different view.”  

(Gann, supra, 231 Cal.App.3d at p. 1704; see Bishop v. Anderson 

(1980) 101 Cal.App.3d 821, 824 [courts recognize that “a trial 

court acts properly in denying relief and does not abuse its 

discretion where any reasonable factors supporting denial can be 

found”]; March, supra, 66 Cal.App.3d at p. 480 [same]; Still v. 

Plaza Marina Commercial Corp. (1971) 21 Cal.App.3d 378, 387–

388 (Still) [no abuse of discretion where defendant sought relief 

from waiver of jury trial on the morning of trial and it would have 

resulted in a continuance].) 

The Court of Appeal concluded that there was no abuse of 

discretion here.  (TriCoast, supra, 74 Cal.App.5th at p. 250.)  The 

court noted that the record on appeal is “sparse” so it presumed 

the trial court’s denial of TriCoast’s waiver was correct.  (Ibid.)  

The record shows TriCoast never requested a jury or paid the fees 

in the years leading up to trial.  (Id. at pp. 243–244.)  At the point 

that Fonnegra waived a jury, only then did TriCoast ask for a 

jury trial.  TriCoast did not present evidence or argument that it 

had inadvertently waived a jury, so the trial court could properly 

conclude that TriCoast was playing a wait-and-see game and 

TriCoast sought to pick up a jury.   

Additionally even if we accept TriCoast’s view that 

prejudice to the court or the opposing party is required, there was 
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no abuse of discretion here.  When a party seeks relief from a 

waiver orally on the day of trial having never previously 

requested a jury, this should weigh in favor of a finding of 

prejudice to the court and the opposing party.  The court may also 

consider timeliness of a request for relief from a jury trial waiver 

when exercising its discretion.  (TriCoast, supra, 74 Cal.App.5th 

at pp. 248–249; Still, supra, 21 Cal.App.3d at pp. 387–388.)  The 

fact that TriCoast had four years to request a jury trial and did 

not do so until the morning of trial weighs against the court’s 

exercise of discretion.  

“[R]elief will be denied where the only reason for the 

demand appears to be the party’s change of mind or where a 

demand for a jury is being used as a ‘pretext to obtain 

continuances and thus trifle with justice.’ ”  (March, supra, 66 

Cal.App.3d at p. 480; accord, Day v. Rosenthal (1985) 170 

Cal.App.3d 1125, 1177 (Day) [“It is well settled that a simple 

change of mind is not enough to justify relief from a jury 

waiver”].) 

Here, TriCoast did not pay the jury fee in the years prior to 

trial and gambled that the defense would pay the fees.  When the 

defense exercised its right to waive a jury trial, TriCoast then 

suddenly changed its mind and requested a jury trial.  In this 

circumstance, the trial court was not required to exercise its 

discretion to grant relief from waiver.   

For all these reasons, the Court of Appeal correctly 

concluded that the trial court did not abuse its discretion.  
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D. The trial court does not have to exercise its 
discretion in favor of granting relief from 
waiver.  

TriCoast argues that the constitutional guarantee to a jury 

trial requires a trial court to exercise its discretion in favor of the 

right to a jury.  (OBOM 15.)  TriCoast would have this Court 

interpret section 631 to require a trial court to grant relief from 

waiver unless there is some overriding prejudice.  But this 

approach is at odds with both the language and history of section 

631.  The cases TriCoast cites in its argument do not fully 

support its position.  (See OBOM 44–46.)  First, Grafton involved 

whether a predispute contractual agreement to waive a jury trial 

was authorized by statute, not a waiver pursuant to section 631.  

(Grafton, supra, 36 Cal.4th at p. 950.)  This Court stated that 

“any ambiguity or doubt concerning the waiver provisions 

of section 631 must be ‘resolved in favor of according to a litigant 

a jury trial.’ ”  (Id. at p. 958.)  Here, there is no ambiguity or 

doubt about whether the waiver provision applies.  It does.  The 

issue is whether the trial court was obligated to grant relief from 

the statutory waiver. 

TriCoast also cites March, supra, 66 Cal.App.3d at page 

480 and Cowlin, supra, 46 Cal.App.2d at page 476.  (OBOM 44–

45.)  In March, the court explained that when “ ‘a doubt exists as 

to the propriety of granting relief . . . such doubt . . . should 

be resolved in favor of according a litigant a trial by jury.’ ”  

(March, at p. 480, quoting Cowlin, at p. 476.)  “However, relief 

will be denied where the only reason for the demand appears to 

be the party’s change of mind or where a demand for a jury is 
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being used as a ‘pretext to obtain continuances and thus trifle 

with justice.’ ”  (Ibid., emphasis added; see Day, supra, 170 

Cal.App.3d at p. 1177 [where a party makes “a tactical about-

face,” “It was not an abuse of discretion for the trial court to deny 

relief on that basis, alone”].) 

Here, the court did not need to grant relief because 

TriCoast’s request for a jury on the first day of trial appeared to 

be based on “the party’s change of mind” and to be impermissible 

gamesmanship. 

Additionally, TriCoast relies on cases with inadvertent or 

mistaken waivers.  (OBOM 44–45, citing Tesoro, supra, 200 

Cal.App.4th at p. 638 [attorney mistakenly relied on the payment 

date from the local rules rather than section 631 in paying jury 

fees] & Byram, supra, 74 Cal.App.3d at p. 652 [attorney 

inadvertently failed to pay jury fees the required 14 days before 

trial].)4 

This case involves a knowing waiver where TriCoast 

elected to wait-and-see if it would have to pay the jury fees.  The 

trial court had discretion to find that TriCoast’s waiver was 

intentional and, further, had plenary discretion to deny relief 

from a knowing waiver based upon all of the factors discussed in 

ante, Section B. 

 
4  TriCoast also cites Rodriguez v. Superior Court (2009) 176 
Cal.App.4th 1461, 1466 (evaluating claim that an arbitration 
agreement denied plaintiff her right to a jury trial), which did not 
involve section 631 or the statutory waiver of a jury.  (OBOM 15, 
fn 2.) 
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E. This Court can resolve the matter without 
considering whether granting relief from a 
statutory waiver constitutes structural error. 

This Court granted review on both issues raised before the 

Court of Appeal: (1) whether a party must show actual prejudice 

from denial of relief from waiver under section 631 to obtain 

reversal on appeal and (2) whether the trial court abuses its 

discretion by failing to grant relief from waiver where there is no 

prejudice to the opposing party or the court. 

However, this Court can resolve this case by concluding 

there was no abuse of discretion by the trial court without 

reaching the structural error issue.  Nonetheless, we recognize 

that this Court may seek to address both issues to resolve a long-

standing division in the law as to whether a trial court’s 

discretionary decision to deny relief from a statutory waiver is 

reversible per se as structural error.  We address this issue in the 

next section. 

II. The denial of relief from the statutory waiver of a 
jury trial is not structural error requiring automatic 
reversal.   

A. A trial court’s discretionary decision not to 
relieve a party of their voluntary waiver of a 
jury trial should be subject to harmless error 
review. 

The California Constitution “ ‘prohibits a reviewing court 

from setting aside a judgment due to trial court error unless it 

finds the error prejudicial.’ ”  (F.P. v. Monier (2017) 3 Cal.5th 

1099, 1108 (Monier).)  Narrow exceptions exist for structural 

error but a “ ‘strong presumption’ exists against finding that an 
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error falls within the structural category, and ‘it will be the rare 

case’ where an error—even a ‘constitutional violation’—‘will not 

be subject to harmless error analysis.’ ” (Ibid.) 

An error is reversible per se and satisfies the California 

Constitution’s prejudicial error requirement only when it creates 

a structural defect in the trial mechanism that “ ‘defies 

evaluation for harmlessness.’ ”  (Monier, supra, 3 Cal.5th at p. 

1108.)  “Such errors affect ‘the framework within which the trial 

proceeds, rather than simply an error in the trial process itself,’ 

thus affecting the entire conduct of the trial from beginning to 

end.”  (Severson & Werson, P.C. v. Sepehry-Fard (2019) 37 

Cal.App.5th 938, 950.)  “In other words, a structural error is one 

that, by its very nature ‘implicates the fundamental fairness of 

judicial proceedings.’ ”  (Diamond v. Reshko (2015) 239 

Cal.App.4th 828, 849.) 

A trial court’s discretionary decision to deny relief from a 

statutory waiver does not constitute structural error requiring 

automatic reversal. 

Section 631 sets forth the grounds for waiver of a jury trial 

and explicitly provides that a trial court may, “in its discretion 

upon just terms, allow a trial by jury although there may have 

been a waiver of a trial by jury.”  (§ 631, subd. (g).)  The plain 

language and legislative history of the statute do not support the 

notion that it is a structural error if a court does not exercise its 

discretion to allow a jury trial after it has been waived pursuant 

to statute.  The language and history of section 631 lead to the 

opposite conclusion.  The trial court is granted discretion to 
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provide relief from waiver, and a reviewing court should evaluate 

the trial court’s decision for an abuse of that discretion.  TriCoast 

would require reversal in every case where a trial court denied 

relief from waiver absent evidence of gamesmanship.  (See 

OBOM 21–24.) 

The TriCoast opinion, relying on a different line of 

authority, reached the contrary—and correct—conclusion that a 

denial of relief from waiver is not structural error, there must be 

showing of actual prejudice to justify reversal.  (TriCoast, supra, 

74 Cal.App.5th at p. 247 [requiring a showing of actual prejudice 

on an appeal from denial of relief from a jury waiver under 

section 631]; see McIntosh, supra, 151 Cal.App.3d at p. 363 [“ ‘It 

is then reasonable to require a showing of actual prejudice on the 

record to overcome the presumption that a fair trial was had and 

prejudice will not be presumed from the fact that trial was to the 

court or to a jury’ ”]; Byram, supra, 74 Cal.App.3d at p. 653 

[same]; see also Gann, supra, 231 Cal.App.3d at p. 1704 [“courts 

have held that prejudice will not be presumed from the fact that 

the trial was to the court rather than to the jury” but finding no 

abuse of discretion without requiring appellants to demonstrate 

prejudice from the court’s denial of their motion].) 

TriCoast contends the holding in the Court of Appeal 

opinion jeopardizes the constitutional right to a jury trial.  

(RBOM 7.)  But TriCoast correctly noted that requiring a showing 

of prejudice does not deprive a party of the constitutional right to 

a jury trial and supports the public policy of conserving judicial 
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resources and avoiding duplicative litigation.  (TriCoast, supra, 

74 Cal.App.5th at p. 247.) 

We do not dispute that the outright denial of a party’s right 

to a jury trial in the first instance could amount to structural 

error.  For example, if a trial court erroneously concluded that a 

cause of action is equitable, rather than legal, and that there is 

no right to a jury trial, that may well be reversible per se.  (See C 

& K Engineering Contractors v. Amber Steel Co. (1978) 23 Cal.3d 

1, 8 [“ ‘[T]he jury trial is a matter of right in a civil action at law, 

but not in equity’ ”]; ZF Micro Solutions, Inc. v. TAT Capital 

Partners, Ltd. (Aug. 8, 2022, No. G060972) __ Cal.App.5th __ 

[2022 WL 4090879, at p. *5] [where trial court erroneously 

concluded that claim was equitable, not legal, entitling party to a 

jury trial, reversal for a new trial was required without 

discussion of prejudice].) 

But as explained post in section II.B, the denial of a request 

for relief from a statutory waiver of a jury trial is not equivalent 

to the denial of a jury trial in the first instance.  (See Rincon EV 

Realty LLC v. CP III Rincon Towers, Inc. (2017) 8 Cal.App.5th 1, 

18–19 [explaining that a court’s decision to deny relief under 

section 631 is not equivalent to the denial of the constitutional 

right to a jury trial in the first instance].)  The latter could 

constitute structural error, but not the former.  Section 631 

explicitly provides for the waiver of the right to a jury trial, and 

the discretionary decision of the trial court should be subject to 

traditional harmless error review. 
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Moreover, any purported difficulty in establishing prejudice 

in this situation does not justify categorizing the error as 

structural.  For example, errors involving the denial of 

peremptory challenges to jurors are still subject to the prejudice 

requirement on appeal, even if that prejudice may be difficult to 

demonstrate.  (People v. Singh (2015) 234 Cal.App.4th 1319, 

1330–1331; see Rivera v. Illinois (2009) 556 U.S. 148, 157 [129 

S.Ct. 1446, 173 L.Ed.2d 320] [noting the Court “has consistently 

held that there is no freestanding constitutional right to 

peremptory challenges,” which are “ ‘creature[s] of statute’ ”].) 

B. Discretionary relief from a statutory waiver of 
a jury trial is not the same as the wholesale 
denial of a jury trial in the first instance. 

As the TriCoast opinion notes, there is a difference between 

the constitutional right to a jury trial and the statutory, 

discretionary denial of a request from waiver of that right.  Both 

TriCoast’s brief and the argument it relies on from Mackovska 

merge the two issues.  “[T]he Mackovska court emphasized ‘the 

inviolate nature’ of the constitutional right to a jury trial 

[citation], but conflated denial of the right to a jury trial ‘in the 

first instance,’ absent any prior waiver, with denial of a motion 

for relief from a jury trial waiver [citation].  The two 

circumstances are not the same.”  (TriCoast, supra, 74 

Cal.App.5th at p. 246; see Amato v. Downs (2022) 78 Cal.App.5th 

435, 441, fn. 4 [recognizing TriCoast “involved an appeal 

challenging the denial of relief from jury waiver by one of the 

statutory means, failure to timely deposit jury fees, and not a 
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denial of the right to jury trial ‘ “in the first instance,’ ” . . . ‘[t]he 

two circumstances are not the same’ ”].) 

A trial court’s discretionary decision to deny relief from 

waiver where a party has statutorily waived the right to a jury 

trial by failing to pay the necessary jury fees does not infringe on 

the party’s constitutional rights. 

“The California Constitution vests the Legislature with the 

exclusive power to prescribe the rules under which parties may 

waive a jury trial (Cal. Const.[, a]rt. I, § 16).  Pursuant to that 

authority, the Legislature has determined that trial by jury in a 

civil case may be waived only in the manner designated by 

 . . .§ 631[, subd.] (f).”  (Wegner et al., Cal. Practice Guide: Civil 

Trials and Evidence, supra, ¶ 2:260.)  Subdivision (g) of section 

631 provides the trial court discretion, with no specific limitation, 

to deny relief from waiver. 

TriCoast cites to cases that say the right to a jury trial 

must be zealously guarded and exercised in favor of preserving 

the right to a jury trial.  (OBOM 41–45.)  Amicus does not 

disagree with that contention.  But TriCoast improperly 

construes the court’s discretionary decision to grant relief from a 

jury trial waiver as a constitutional issue.  It is not.  It is simply a 

matter of applying a trial court’s statutory discretion.  Relying on 

Mackovska, TriCoast argues that the erroneous denial of relief 

from a jury trial waiver is the same as the wrongful denial of a 

“ ‘constitutional right to a jury trial.’ ”  (OBOM 41–43, quoting 

Mackovska, supra, 40 Cal.App.5th at p. 16.)  However, the right 

at issue here may be “waived by the consent of the parties 
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expressed as prescribed by statute.”  (Cal. Const., art. I, § 16.)  

And there is no dispute that the right was waived here.  

(TriCoast, supra, 74 Cal.App.5th at p. 242; see § 631, subd. (f)(5) 

[a party “waives trial by jury” by “failing to timely pay the fee”].) 

The right may be restored by the court in its discretion.  (§ 631, 

subd. (g).)  So when statutory relief is denied, the court is 

“reviewing the discretionary denial of relief from the waiver, not 

the denial of the underlying constitutional right to a jury trial.”  

(Beasley v. Wells Fargo Bank (1991) 235 Cal.App.3d 1383, 1396.) 

So it is appropriate to engage in traditional harmless error 

analysis.  (Ibid.) 

In sum, “There is no constitutional right to relief from a 

jury waiver.”  (TriCoast, supra, 74 Cal.App.5th at p. 246.) 

CONCLUSION 

For the foregoing reasons, in addition to those set forth in 

Fonnegra’s brief on the merits, this Court should affirm the Court 

of Appeal’s opinion. 
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78 Cal.App.5th 435
Court of Appeal, Fourth District, Division 2, California.


Joseph AMATO, Plaintiff and Appellant,
v.


Steve DOWNS et al., Defendant and Respondent.


E075421
|


Filed 05/06/2022


Synopsis
Background: Vendor brought action against listing broker and brokerage company alleging that
sale price for house was less than property was worth, and asserting claims for fraud, breach
of fiduciary duty, professional negligence, elder abuse, and rescission of listing agreement. The
Superior Court, Riverside County, No. PSC1701800, Ronald L. Taylor, J., found that vendor
waived right to jury trial, denied vendor's motion for judge to recuse himself, and following close
of vendor's case, 2020 WL 6938526, granted defendants' motion for judgment in favor of broker
and brokerage company. Vendor appealed.


Holdings: The Court of Appeal, Raphael, J., held that:


[1] vendor failed to comply with local court rule requirements regarding pretrial preparation of
joint documents;


[2] trial court's sanction in form of waiver of right to jury trial for vendor's noncompliance with
local rule was not appropriate; and


[3] trial court's error in deeming waiver from vendor's noncompliance with local rule was reversible
error per se.


Reversed and remanded.


Procedural Posture(s): On Appeal; Motion for Judgment as a Matter of Law (JMOL)/Directed
Verdict.
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West Headnotes (8)


[1] Evidence Emails, text messages, and social media posts
Court of Appeal would take judicial notice of copy of email sent by trial court's courtroom
assistant to counsel on day before trial requesting delivery that afternoon of complete trial
binders and original trial documents to be filed, on appeal from entry of judgment at close
of vendor's case in bench trial in favor of listing broker and brokerage company in vendor's
action alleging that sale price for house was less than property was worth, where request
for judicial notice was unopposed. Cal. R. Ct. 8.54(c).


[2] Appeal and Error Supplying omissions
Record on appeal, from entry of judgment at close of vendor's case in bench trial in favor of
listing broker and brokerage company in vendor's action alleging that sale price for house
was less than property was worth, would be augmented with surreply and declaration that
vendor submitted in opposition to postjudgment motion by broker and brokerage company
for attorney fees. Cal. R. Ct. 8.155(a)(1)(A).


[3] Appeal and Error Appeal
Although review by way of extraordinary writ is normally the better practice for reviewing
a denial of a jury trial, so as to avoid time needlessly expended in a court trial, the denial
of a jury trial is reviewable on appeal from the judgment.


[4] Pretrial Procedure Effect
Vendor failed to comply with local court rule requirements regarding pretrial preparation
of joint documents, in vendor's action against listing broker and brokerage company
alleging that sale price for house was less than property was worth, even though vendor
submitted to trial court a binder of some materials and there had been some exchange of
documents between parties, since defense counsel had not seen or signed off on any of
the documents vendor submitted.


[5] Jury Form and sufficiency of waiver
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Trial court's sanction in form of waiver of right to jury trial for vendor's noncompliance
with local court rule requirements regarding pretrial preparation of joint documents was
not appropriate, in vendor's action against listing broker and brokerage company alleging
that sale price for house was less than property was worth; trial court's announcement on
date of trial that vendor had violated local rule and provision of opportunity to vendor to
“say anything you want for the record” was not prior notice and opportunity to be heard, as
required by statute governing penalties for violating local rules, and failure to prepare trial
documents in accordance with local rules did not fall within any of the means of waiver
specified in statute governing civil jury waivers. Cal. Const. art. 1, § 16; Cal. Civ. Proc.
Code §§ 575.2(a), 631(f).


1 Cases that cite this headnote


[6] Jury Form and sufficiency of waiver
The methods of waiver specified in the statute governing civil jury waivers are exclusive.
Cal. Civ. Proc. Code § 631(f).


[7] Jury Form and sufficiency of waiver
A trial court's power to impose sanctions authorized by law, described in the statute
governing the reduction in trial court delay, does not expand the statutory list of actions
or failures to act that may constitute waiver of the right to jury trial. Cal. Const. art. 1, §
16; Cal. Civ. Proc. Code § 631(f); Cal. Gov't Code § 68608(b).


[8] Appeal and Error Right to jury trial
Trial court's error in imposing sanction in form of waiver of right to jury trial for vendor's
noncompliance with local court rule requirements regarding pretrial preparation of joint
documents was reversible error per se, in vendor's action against listing broker and
brokerage company alleging that sale price for house was less than property was worth,
even though judgment was entered in bench trial at close of vendor's case, since vendor
demanded jury trial of his claims in appropriate manner, his claims survived pretrial motion
for summary adjudication, and his claims were of the sort routinely tried to a jury absent
waiver. Cal. Const. art. 1, § 16; Cal. Civ. Proc. Code §§ 575.2(a), 631.8.


1 Cases that cite this headnote
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**684  APPEAL from the Superior Court of Riverside County. Ronald Taylor, Judge. (Retired
judge of the Riverside County Super. Ct. assigned by the Chief Justice pursuant to art. VI, § 6 of
the Cal. Const.) Reversed. (Super.Ct.No. PSC1701800)


Attorneys and Law Firms


Law Offices of Joseph Amato and Joseph Amato, Rancho Mirage; Weinstein Legal and Henry
G. Weinstein; Schlecht, Shevlin & Shoenberger and Ulrich R. McNulty, Riverside, for Plaintiff
and Appellant.


Keathley & Keathley, H. James Keathley and Katherine D. Keathley, Irvine, for Defendants and
Respondents.


OPINION


RAPHAEL, J.


*438  Plaintiff and appellant Joseph Amato sold a house at a price that he now contends was much
less than the property was worth. He sued the broker who listed the property for him, defendant
and respondent Steve Downs, as well as the broker's employer, defendant and respondent Coldwell
Banker Residential Brokerage Company (Coldwell Banker). On the day of trial, the court found
that Amato had waived his right to a jury trial by failing to comply with a local pretrial procedural
rule. It then denied Amato's request that a different judge hear the case due to the trial judge's
involvement in pretrial settlement negotiations. After Amato presented his evidence, the court
granted a motion for judgment (Code Civ. Proc. 1 , § 631.8) in favor of Downs and Coldwell Banker
on all of Amato's claims. 2


1 Undesignated statutory references are to the Code of Civil Procedure.


2 The trial court and the parties sometimes use the term “nonsuit” to refer to defendants' motion
and the trial court's ruling, but that is not accurate. (See Ford v. Miller Meat Co. (1994) 28
Cal.App.4th 1196, 1200, 33 Cal.Rptr.2d 899 [“[I]n a trial by the court a motion for nonsuit
is not recognized. The correct motion is for judgment pursuant to Code of Civil Procedure
section 631.8, the purpose of which is to enable the court, after weighing the evidence at
the close of the plaintiff's case, to find the plaintiff has failed to sustain the burden of proof,
without the need for the defendant to produce evidence”].) The trial court's ruling was in
substance a grant of judgment per section 631.8.
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Amato contends the judgment should be reversed because he was erroneously deprived of his right
to a jury trial. He further argues that the trial judge erred by failing to recuse himself as trier of
fact, by dismissing one of Amato's witnesses prior to the conclusion of the witness's testimony,
and by granting the defendants' motion for judgment. We hold that the trial court erred in deeming
Amato to have waived jury trial, despite his violations of the local rules. We therefore reverse the
judgment without deciding Amato's other claims of error.


I. BACKGROUND


In 1995, Amato purchased a house in a gated community in Rancho Mirage. On October 1, 2016,
Amato agreed in writing to list the property for *439  sale through Downs for a list price of
$775,000. Amato testified that he believed that the property was worth more, but he relied on
Downs's view that the house was in such poor condition **685  that it would be attractive only to
investors intending to tear it down and rebuild it. Downs told Amato that he knew investors who
might be interested in buying the property in that condition, and Amato agreed to Downs acting
in a dual agency role for the transaction, representing both buyer and seller.


On October 3, 2016, Downs presented Amato with a purchase offer from the eventual buyer, Bruno
Lemay. After a series of counteroffers, Amato and Lemay agreed on a sale price of $750,000.
During escrow, however, Amato concluded that “he had been duped” after an inquiry from Lemay
suggested he did not in fact intend to tear down the house. Amato attempted to cancel the
transaction. Lemay did not agree to do so, however, and Amato rescinded his attempt to cancel
escrow; the sale closed in November 2016.


Amato filed this lawsuit in April 2017. The operative first amended complaint (complaint) asserts
five causes of action against Downs and Coldwell Banker: (1) fraud; (2) breach of fiduciary duty;
(3) professional negligence; (4) elder abuse (Amato was about 83 years old in 2016); and (5)
recission of contract (specifically, the listing agreement, not the contract for sale of the property).
Amato is an attorney, and he participated in the litigation both as a party and as an attorney, but a
second attorney, Henry Weinstein, also appeared on Amato's behalf. In briefing on appeal, Amato
describes himself as “lead counsel” and the second attorney as “co-counsel.”


After a series of continuances, the matter was set for jury trial in December 2019. At the trial call
in the master calendar department on December 13, the trial court inquired whether the parties
were ready to proceed to trial; Weinstein answered in the affirmative. The trial court then asked:
“You have your trial documents?” Weinstein responded: “We do.” Later on the same date, the court
assigned the case to another department for trial, which was to begin on December 16, 2019. On
December 16, the matter was continued to January 10, 2020, without a hearing. The register of
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actions describes the reason for the continuance as follows: “Court and counsel held settlement
conference/trial.”


[1]  [2] Just before noon on January 9, 2020, the courtroom assistant for the trial department sent
counsel an email noting that trial was scheduled to begin the next day, and stating that the judge
“is requesting” that both “[c]ompleted trial binders” and “[o]riginal [t]rial [d]ocuments to be filed”
be delivered that *440  afternoon. 3  Amato did not comply with this instruction; he would later
represent to the court that he had been at a doctor's office and did not get the email until late
afternoon.


3 Downs and Coldwell Banker's April 26, 2021 request that we take judicial notice of a copy of
the email sent to counsel by the trial court's courtroom assistant is unopposed, and is granted
on that basis. (Cal. Rules of Court, rule 8.54(c).)
In a request for judicial notice filed June 14, 2021, Amato seeks judicial notice of certain
documents filed in the trial court but not otherwise included in the appellate record,
specifically, a surreply and declaration he submitted in opposition to Downs and Coldwell
Banker's postjudgment motion for attorney fees. This is more properly a request to augment
the record; we treat it as such, and grant it. (See Cal. Rules of Court, rule 8.155(a)(1)(A).)
These documents, however, are irrelevant to our analysis, and will not be further discussed.


On January 10, 2020, Amato submitted a binder of some documents. The trial court found that
submission inadequate under Riverside Superior Court Local Rule 3401 (Rule 3401), which
describes certain pretrial **686  rules and procedures. The court deemed Amato to have “waived
jury trial” because of the failure to comply with Rule 3401 and ordered the matter to continue
as a bench trial after a fifteen minute recess. After the recess, Amato made an oral motion for
the judge to recuse himself, based on the judge's participation in a December 16, 2019 settlement
conference. Amato emphasized that he had no objection to the judge presiding over a jury trial, but
he did not believe it appropriate for the judge to sit as trier of fact. The judge declined to recuse,
and the bench trial proceeded.


After Amato's case in chief, Downs and Coldwell Banker moved for judgment in their favor. The
trial court granted the motion, and it entered a written judgment reflecting that ruling.


II. DISCUSSION


The Legislature has authorized each superior court to implement local rules “designed to expedite
and facilitate the business of the court,” including rules that apply “solely to cases in [a particular]
judge's courtroom, or a particular branch or district of a court.” (§ 575.1, subds. (a), (c).) A superior
court that adopts such local rules may, “on its own motion,” “impose ... penalties” if “any counsel,
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a party represented by counsel, or a party if in pro se” fails to comply with them. (§ 575.2, subd.
(a).) As such a penalty, the court may “strike out all or any part of any pleading of that party,
or, dismiss the action or proceeding or any part thereof, or enter a judgment by default against
that party, or impose other penalties of a lesser nature as otherwise provided by law....” (Ibid.)
Nevertheless, “[n]o penalty may be imposed ... without prior notice to, and an opportunity to be
heard by, the party against whom the penalty is sought to be imposed.” (Ibid.) Additionally, if the
failure *441  to comply with the local rules “is the responsibility of counsel and not of the party,
any penalty shall be imposed on counsel and shall not adversely affect the party's cause of action
or defense thereto.” (Id., subd. (b); see Cooks v. Superior Court (1990) 224 Cal.App.3d 723, 726,
274 Cal.Rptr. 113 [“Cases have held section 575.2, subdivision (b) applicable both to fast-track
local rules and other local rules, promulgated pursuant to section 575.1, affecting supervision and
management of actions”].)


Rule 3401, entitled “Pre-Trial Rules,” applies in most civil matters in Riverside Superior Court,
with limited exceptions not applicable here. (Rule 3401(1).) Among other things, Rule 3401
requires parties to exchange certain documents and information at least 14 days before trial,
including witness lists, exhibit lists, and statements of undisputed facts and issues of law. (Rule
3401(2).) It also mandates that the parties or their counsel meet at least seven days before trial to
conduct an “Issues Conference,” where the parties or their counsel must discuss certain specified
matters. (Rule 3401(3).) After the issues conference, the parties are required to cooperate in the
preparation of several joint documents, including a joint pretrial statement, joint witness and
exhibit lists, a packet of jury instructions, and an agreed upon verdict form, and the rule provides
instructions on how to handle circumstances where there is disagreement. (Rule 3401(4)(a), (b), &
(c).) The joint documents all must be “signed by lead trial counsel for each party” or by a party who
is self-represented. (Rule 3401(4)(a); see Rule 3401(1)(c) [“References to ‘counsel’ also include
self-represented parties”].) Absent an agreement between the parties, the joint documents “shall
be prepared by counsel for the plaintiff.” (Rule 3401(4)(a).) Rule 3401 cites to and echoes the
language of section 575.2 in describing penalties for noncompliance: “Parties or their counsel who
fail to comply **687  with any portion of this rule without good cause are subject to sanctions,
including but not limited to orders striking all or part of that party's pleading, dismissing all or
part of that party's action, entering a judgment by default against that party, postponing the trial,
or imposing monetary, evidentiary, or issue sanctions. Code Civ. Proc., section 575.2.” (Rule
3401(11).)


[3] Although “review by way of extraordinary writ is ‘normally ... the better practice,’ so as to
avoid ‘time needlessly expended in a court trial,’ ” the “denial of a jury trial is ‘reviewable on
appeal from the judgment.’ ” 4  (Monster, LLC v. Superior Court (2017) 12 Cal.App.5th 1214,
1224, 219 Cal.Rptr.3d 814.) We would review any dispute regarding the trial court's *442  factual
findings under the deferential substantial evidence standard. (Conservatorship of Becerra (2009)
175 Cal.App.4th 1474, 1481-1482, 96 Cal.Rptr.3d 910.) Here, however, the material facts are
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undisputed, so we review de novo whether the statutory prerequisites for imposing sanctions were
met. (Id. at p. 1481, 96 Cal.Rptr.3d 910.) Whether Amato's violation of the local rules was a
lawful ground to deprive him of the right to jury trial is also a legal issue, reviewed de novo.
(Apartment Assn. of Los Angeles County, Inc. v. City of Los Angeles (2001) 24 Cal.4th 830, 836,
102 Cal.Rptr.2d 719, 14 P.3d 930.)


4 At oral argument, in taking issue with this statement, Downs and Coldwell Banker
emphasized TriCoast Builders, Inc. v. Fonnegra (2022) 74 Cal.App.5th 239, 289 Cal.Rptr.3d
324 (TriCoast Builders). That case involved an appeal challenging the denial of relief from
jury waiver by one of the statutory means, failure to timely deposit jury fees, and not a denial
of the right to jury trial “ ‘in the first instance,’ ” as occurred here. (Id. at pp. 242, 246,
289 Cal.Rptr.3d 324.) As stated in TriCoast Builders, “[t]he two circumstances are not the
same.” (Id. at p. 246, 289 Cal.Rptr.3d 324.)


[4] The record amply supports the trial court's conclusion that Amato failed to comply with
Rule 3401's requirements regarding preparation of joint documents. On the trial date, Amato
submitted to the trial court a binder of some materials, and there had been some exchange of
documents between the parties. Defense counsel, however, had not seen or signed off on any of
the documents Amato submitted. (See Rule 3401(4)(a).) Thus, Amato did not satisfy Rule 3401
regarding preparation of joint documents. The responsibility for this failure is Amato's, since there
was no agreement between the parties to change the default set by Rule 3401 that the joint trial
documents are to be prepared by “counsel for the plaintiff” after conducting the required issues
conference with opposing counsel. (Rule 3401(4)(a).)


Amato takes issue with the trial court's expectation that the documents described in Rule 3401,
plus some other case documents, were to be submitted in the form of a “trial binder,” which is
not described in Rule 3401. It is undisputed, however, that the trial court provided Amato with a
copy of the Riverside Superior Court's “Local Rule 3401 Binder Guidelines” (also available on the
court's website) at the December 13, 2019 trial call. Moreover, although the trial court expressed
its ruling in terms of the lack of a “trial binder,” the primary issue was not the binder's format,
but rather the substantive lack of joint documents required by Rule 3401: “[P]laintiff has failed to
comply with Local Rule 3401 by not presenting to the Court a trial binder that has been reviewed
with the defense in this matter. That's Local Rule 3401; therefore, at this time I deem that the
plaintiff's failure to comply with the Local Rule requiring to have submitted a trial binder that's
been agreed upon by both sides to the Court on the day set for trial, which is today, then that means
that **688  you've waived jury trial by your failure to comply with that rule.” (Italics added.)


Amato emphasizes in briefing that the trial court expected trial documents to be filed in advance
of trial even though Rule 3401 requires them to be “filed on the first day of trial in the department
to which the case has been assigned.” (Rule 3401(9)(a).) It may indeed be that this expectation
was not warranted. Under the Riverside Superior Court's current procedures for civil *443  cases,
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there is often a trial setting order that deviates from Rule 3401, requiring trial documents to be
delivered directly to the clerk of the department where the trial is to be conducted (rather than
filed) at least 48 hours before trial is to begin. 5  Our record, however, does not show such a trial
setting order entered in this case; the initial trial setting conference took place in June 2018, before
Riverside Superior Court adopted its current civil master calendar system and current set of pretrial
procedures.


5 The pretrial procedures adopted by Riverside Superior Court's civil master calendar
department include the information that, at the conclusion of the trial setting
conference, the court “will issue a Trial Setting Order.” (“Case Management
Procedures in Department 1,” available at https://www.riverside.courts.ca.gov/Divisions/
Civil/Dept1PretrialProcedures.pdf (last viewed 1/3/2022), at p. 10 (Section H(5).) The
procedures note that a “sample” trial setting order is available on the court's website.
(Id. at Section G(12).) That sample order provides in relevant part as follows: “Contrary
to subdivision 9.a. of RSC Local Rule 3401, all documents required by subdivision
9 of that rule to be filed on the date of trial, including all exhibits, shall instead be
delivered directly to the clerk of this department no later than 48 hours before the day
and time on which the trial is scheduled to begin. [...] All such documents shall be
complete, fully executed, copied, and ready to be handed to the trial judge.” (“Department
1 Sample Trial Setting Order,” available at https://www.riverside.courts.ca.gov/Divisions/
Civil/Dept1TrialSettingOrder.pdf (last viewed 1/3/2022), at p. 3 (Section D.3).)


Nevertheless, the fact remains that even on the first day of trial, Amato still did not have the
documents required by Rule 3401 completed and ready to file or otherwise submit. Moreover, the
pretrial procedures adopted by Riverside Superior Court's civil master calendar department require
that the documents specified in Rule 3401 already be prepared and brought to the trial call. 6  (See
§ 575.1, subds. (a), (c) [enforceable local rules include not only rules adopted for an entire superior
court, but also rules for individual courtrooms or a branch or district of a court].) Thus, Amato
should have had those documents available by December 13, 2019, and on that date he (through
Weinstein) represented that he had the documents with him. Instead, the documents were still not
completed even on January 10, 2020, almost a month later.


6 See “Case Management Procedures in Department 1,” available at https://
www.riverside.courts.ca.gov/Divisions/Civil/Dept1PretrialProcedures.pdf (last viewed
1/3/2022), at p. 10 (Section H.5) [“Except for non-jury unlawful detainer trials and non-jury
trials estimated to take five hours or less, all parties must comply with Riverside Superior
Court Local Rule 3401, and must bring the documents specified in § 9.b. of that rule on the
day of the trial call. There will be no other exceptions”].
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[5] We conclude that Amato is simply incorrect that he “complied with Local Rule 3401 by
submitting the trial binder to the trial department” on January 10, 2020. Even if the submission
were timely, its contents were deficient because he failed to provide defense counsel an opportunity
to review and sign them. (Rule 3401(4)(a).) We turn, then, to whether the trial court's sanction for
Amato's noncompliance with Rule 3401 was appropriate. In this *444  regard, we have several
concerns that lead us to **689  the conclusion that the trial court erred and the judgment must
be reversed.


First, a trial court may impose sanctions for violating local rules, but “[n]o penalty may be
imposed ... without prior notice to, and an opportunity to be heard by, the party against whom the
penalty is sought to be imposed.” (§ 575.2, subd. (a).) Here, on January 10, 2020, the trial court
first announced that Amato was in violation of Rule 3401, ruled that he had thereby “waived jury
trial” and the matter would proceed as a court trial, and then gave him only “an opportunity to
say anything you want for the record.” That is not prior notice and an opportunity to be heard,
either as to whether a rules violation occurred or as to the appropriate penalty. If he had been
permitted notice and opportunity to be heard, among the arguments Amato may have been able
to make was that sanctions should not be to the detriment of his case when the violation was in
part Weinstein's responsibility. (§ 575.2, subd. (b).) He also would have had an opportunity to
marshal legal authority in support of the proposition that denial of his right to a jury trial was not
the appropriate penalty for any failure to abide by the local rules.


[6]  [7] This brings us to our second concern about the trial court's ruling: The trial court lacked
the authority to deem Amato's violation of Rule 3401 a waiver of Amato's right to trial by jury.
The California Constitution provides that in civil matters the “inviolate right” of trial by jury “may
be waived by the consent of the parties expressed as prescribed by statute.” (Cal. Const., Art. I, §
16 (italics added).) The statute governing civil jury waivers is section 631, subdivision (f), which
states: “A party waives trial by jury in any of the following ways: [¶] (1) By failing to appear at the
trial. [¶] (2) By written consent filed with the clerk or judge. [¶] (3) By oral consent, in open court,
entered in the minutes. [¶] (4) By failing to announce that a jury is required, at the time the cause
is first set for trial, if it is set upon notice or stipulation. [¶] (5) By failing to timely pay the fee
described in subdivision (b) unless another party on the same side of the case has paid that fee. [¶]
(6) By failing to deposit with the clerk or judge, at the beginning of the second and each succeeding
day's session, [jury fees].” The methods of waiver specified in section 631 are “exclusive.” (Cooks
v. Superior Court (1990) 224 Cal.App.3d 723, 727, 274 Cal.Rptr. 113 (Cooks).) Thus, there is no
merit to the suggestion of Downs and Coldwell Banker that waiver of the right to jury trial comes
within the catchall language of section 575.2, describing the sanctions available for violations of
local rules as “including but not limited to” specified penalties. Similarly, the trial court's power to
“impose sanctions authorized by law,” described in Government Code section 68608, subdivision
(b), does not expand section 631's list of actions or failures to act that may constitute waiver of the
right to trial by jury. “It has been repeatedly held that trial by jury may be waived only in the manner
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designated by ... section 631.” (De Castro v. Rowe (1963) 223 Cal.App.2d 547, 552, 36 Cal.Rptr.
53; *445  see also Turlock Golf & Country Club v. Superior Court (1966) 240 Cal.App.2d 693,
700, 50 Cal.Rptr. 70 [“the Legislature pursuant to constitutional authorization has prescribed the
conditions under which a jury may be waived, and ... the local courts have no power to adopt or
enforce rules at variance with those of the state”].)


Failure to prepare trial documents in accordance with local rules does not fall within any of the
means of waiver specified in section 631. (See Cooks, supra, 224 Cal.App.3d at p. 727, 274
Cal.Rptr. 113 [improper to strike jury request based on **690  party's failure to prepare proposed
jury instructions]; Chen v. Lin (2019) 42 Cal.App.5th Supp. 12, 18, 255 Cal.Rptr.3d 386 (Chen)
[“The words of the statute are crystal clear on the present issue. Nothing in section 631 of the Code
of Civil Procedure alludes to a party's failure to prepare for trial as a proper basis for finding a
waiver of the right to a jury trial”].) Thus, the trial court's ruling, deeming Amato to have waived
his right to jury trial by his failure to comply with the requirements of Rule 3401, was “in excess
of the court's jurisdiction and is reversible error per se.” (Van de Kamp v. Bank of America (1988)
204 Cal.App.3d 819, 863, 251 Cal.Rptr. 530.)


[8] Downs and Coldwell Banker argue that the error was harmless, based on Amato's failure to
survive a motion for judgment. Their idea is that any improper denial of Amato's right to jury
trial could have made no difference because “the case never would be submitted to the jury for
a determination due to Amato's failure of proof.” This argument, however, is inconsistent with
longstanding authority. As early as the 19th Century, our Supreme Court rejected the idea that a
reviewing court should examine the strength of the evidence produced at a bench trial following
erroneous denial of the right to jury trial, instead of simply reversing and remanding for a jury trial
to be conducted. (In re Estate of Robinson (1895) 106 Cal.493, 496 [trial court erred in refusing
petitioners' jury demand, and “[a]s this was a right conferred upon them by statute, they did not
waive it by subsequently going to trial under the order of the court, or by their failure to present
evidence sufficient to secure a judgment in their favor”].) The Court of Appeal, too, has long held
that “the denial of the right to trial by jury to a party entitled thereto is, in itself, a miscarriage of
justice,” and declined to require any further showing of prejudice by the aggrieved party. (Farrell
v. City of Ontario (1919) 39 Cal.App.351, 359, 178 P. 740.) More recent authority is in accord.
(E.g., Mackovska v. Viewcrest Road Properties, LLC (2019) 40 Cal.App.5th 1, 16, 252 Cal.Rptr.3d
800 [“Concluding that the erroneous denial of the right to a jury trial in this case is reversible per
se comports with both the inviolate nature of the right to a jury trial [citations] and the revocability
of jury trial waivers under section 631 [citations]”]; Valley Crest Landscape Development, Inc. v.
Mission Pools of Escondido, Inc. (2015) 238 Cal.App.4th 468, 493, 189 Cal.Rptr.3d 259 [“Denial
of the right to a jury trial is reversible error per se, and no showing of prejudice is required of *446
a party who lost at trial”]; Boal v. Price Waterhouse & Co. (1985) 165 Cal.App.3d 806, 810, 212
Cal.Rptr. 42 [“Since improper denial of jury trial is per se prejudicial, the judgment must be, and
is, reversed”]; Chen, supra, 42 Cal.App.5th Supp. at p. 19, 255 Cal.Rptr.3d 386 [“The evidence
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presented at trial is irrelevant to whether defendant was prejudiced by the court's error. Stripping
a party of the right to trial by jury is reversible error per se”].)


Downs and Coldwell Banker suggest that we should conclude Amato is not and never was, in
fact, a party entitled to a jury trial, based on their contention that the evidence admitted during the
bench trial was insufficient to sustain his claims as a matter of law. Consistent with the authority
cited above, we find it inappropriate to look to the record of a court trial conducted in excess of the
trial court's jurisdiction as post hoc justification for an earlier, erroneous decision to deny a party
a jury trial. Downs and Coldwell Banker have not cited any case law taking such an approach, and
we are aware of none. The correct analysis is straightforward: Amato demanded a jury trial of his
claims in the appropriate manner, his claims survived a pretrial motion for summary adjudication,
**691  and his claims are of the sort routinely tried to a jury absent a waiver. Thus, as of January
10, 2020, Amato had the right to a jury trial on his claims. The trial court's denial of that right was
erroneous, so reversal is required.


Because we are reversing, we need not address Amato's other arguments. The trial court may
address anew on remand the parties' disputes regarding admission of evidence or the sufficiency of
the evidence, if they arise. We express no opinion regarding Amato's contention that the previous
trial judge should have been disqualified from sitting as the trier of fact in the matter, as the issue
is moot.


III. DISPOSITION


The judgment is reversed and the matter is remanded for further proceedings not inconsistent with
this opinion. On remand, the trial court may reconsider the issue of whether Amato or Weinstein
engaged in sanctionable conduct and exercise its discretion to impose an appropriate, alternative
sanction if it deems such a sanction is warranted. Amato is awarded costs on appeal.


We concur:


RAMIREZ, P. J.


FIELDS, J.


All Citations


78 Cal.App.5th 435, 293 Cal.Rptr.3d 682, 22 Cal. Daily Op. Serv. 4676, 2022 Daily Journal D.A.R.
4569
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Assembly Bill No. 1481


CHAPTER 342


An act to amend Sections 631 and 631.3 of the Code of Civil Procedure, and to amend Sections 607,
1719, 1719.5, 1769, and 1771 of the Welfare and Institutions Code, relating to public safety, and


making an appropriation therefor, to take effect immediately, bill related to the budget.


[ Approved by Governor  September 17, 2012. Filed with Secretary of State
 September 17, 2012. ]


LEGISLATIVE COUNSEL'S DIGEST


AB 1481, Committee on Budget. Public safety.


Existing law requires each party demanding a jury trial to deposit advance jury fees in the amount of $150 with
the clerk or judge. Existing law requires the court to transmit the advance jury fees to the State Treasury for
deposit in the Trial Court Trust Fund within 45 calendar days after the end of the month in which the advance
jury fees are deposited with the court.


This bill would instead require that at least one party demanding a jury on each side of a civil case pay a
nonrefundable fee of $150, unless the fee has been paid by another party on the same side of the case. The bill
would make that fee due on or before the date scheduled for the initial case management conference in the
action, except in specified circumstances. The bill would make related and conforming changes to those
provisions.


Existing law authorizes the juvenile court to retain jurisdiction over a ward of the court, until the ward attains 21
years of age, except in certain circumstances. Existing law further authorizes the court to retain jurisdiction over
a ward who has committed specified serious offenses or other offenses requiring registration as a sex offender,
until age 25, if committed to the Department of Corrections and Rehabilitation, Division of Juvenile Facilities, or
to a state hospital or mental health facility. Existing law also requires, on and after July 1, 2012, every person
committed by the juvenile court to the Department of Corrections and Rehabilitation, Division of Juvenile
Facilities, by reason of committing specified offenses, to be discharged after a 2-year period of control, or when
that person reaches 23 years of age, whichever occurs later, except as specified.


This bill would remove specified offenses requiring registration as a sex offender from those provisions that allow
the court, in certain circumstances, to retain jurisdiction over a ward until that person attains either 25 years of
age or 23 years of age. The bill would state that these changes apply retroactively.


Existing law authorizes the Department of Corrections and Rehabilitation to develop and implement a system of
graduated sanctions for wards that distinguishes between minor, intermediate, and serious misconduct. Existing
law further requires the department to promulgate regulations to implement a table of sanctions to be used in
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determining discharge consideration date extensions. Existing law also authorizes the department to extend a
ward’s discharge consideration date, subject to appeal, to not more than 12 months, for a sustained serious
misconduct violation if all other sanctioning options have been considered and determined to be unsuitable in
light of the previous case history and circumstances of the misconduct.


This bill would delete the above provision requiring the department to promulgate regulations to implement a
table of sanctions, in certain circumstances. The bill would also revise the above provision regarding a ward’s
discharge to instead prohibit the department from extending a ward’s discharge consideration date for incidents
occurring after September 1, 2012.


The bill would appropriate $1,000 from the General Fund to the Department of Corrections and Rehabilitation for
administration.


This bill would declare that it is to take effect immediately as a bill providing for appropriations related to the
Budget Bill.


Vote: majority   Appropriation: yes   Fiscal Committee: yes   Local Program: no  


THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:


SECTION 1. Section 631 of the Code of Civil Procedure is amended to read:


631. (a) The right to a trial by jury as declared by Section 16 of Article I of the California Constitution shall be
preserved to the parties inviolate. In civil cases, a jury may only be waived pursuant to subdivision (f).


(b) At least one party demanding a jury on each side of a civil case shall pay a nonrefundable fee of one hundred
fifty dollars ($150), unless the fee has been paid by another party on the same side of the case. The fee shall
offset the costs to the state of providing juries in civil cases. If there are more than two parties to the case, for
purposes of this section only, all plaintiffs shall be considered one side of the case, and all other parties shall be
considered the other side of the case. Payment of the fee by a party on one side of the case shall not relieve
parties on the other side of the case from waiver pursuant to subdivision (f).


(c) The fee described in subdivision (b) shall be due on or before the date scheduled for the initial case
management conference in the action, except as follows:


(1) In unlawful detainer actions, the fees shall be due at least five days before the date set for trial.


(2) If no case management conference is scheduled in a civil action, or the initial case management conference
occurred before June 28, 2012, and the initial complaint was filed on or after July 1, 2011, the fee shall be due
no later than 365 calendar days after the filing of the initial complaint.


(3) If the initial case management conference occurred before June 28, 2012, and the initial complaint in the
case was filed before July 1, 2011, the fee shall be due at least 25 calendar days before the date initially set
for trial.


(4) If the party requesting a jury has not appeared before the initial case management conference, or first
appeared more than 365 calendar days after the filing of the initial complaint, the fee shall be due at least 25
calendar days before the date initially set for trial.


(d) If a party failed to timely pay the fee described in subdivision (b) that was due between June 27, 2012, and
November 30, 2012, the party will be relieved of a jury waiver on that basis only if the party pays the fee on or
before December 31, 2012, or 25 calendar days before the date initially set for trial, whichever is earlier.


(e) The parties demanding a jury trial shall deposit with the clerk or judge, at the beginning of the second and
each succeeding day’s session, a sum equal to that day’s fees and mileage of the jury, including the fees and
mileage for the trial jury panel if the trial jury has not yet been selected and sworn. If more than one party has
demanded a jury, the respective amount to be paid daily by each party demanding a jury shall be determined by
stipulation of the parties or by order of the court.


(f) A party waives trial by jury in any of the following ways:


(1) By failing to appear at the trial.


(2) By written consent filed with the clerk or judge.
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(3) By oral consent, in open court, entered in the minutes.


(4) By failing to announce that a jury is required, at the time the cause is first set for trial, if it is set upon
notice or stipulation, or within five days after notice of setting if it is set without notice or stipulation.


(5) By failing to timely pay the fee described in subdivision (b), unless another party on the same side of the
case has paid that fee.


(6) By failing to deposit with the clerk or judge, at the beginning of the second and each succeeding day’s
session, the sum provided in subdivision (e).


(g) The court may, in its discretion upon just terms, allow a trial by jury although there may have been a waiver
of a trial by jury.


(h) The court shall transmit the fee described in subdivision (b) to the State Treasury for deposit in the Trial
Court Trust Fund within 45 calendar days after the end of the month in which the fee is paid to the court.


SEC. 2. Section 631.3 of the Code of Civil Procedure is amended to read:


631.3. (a) Notwithstanding any other law, when a party to the litigation has deposited jury fees with the judge or
clerk and that party waives a jury or obtains a continuance of the trial, or the case is settled, none of the deposit
shall be refunded if the court finds there has been insufficient time to notify the jurors that the trial would not
proceed at the time set. If the jury fees so deposited are not refunded for any of these reasons, or if a refund of
jury fees deposited with the judge or clerk has not been requested, in writing, by the depositing party within 20
business days from the date on which the jury is waived or the action is settled, dismissed, or a continuance
thereof granted, the fees shall be transmitted to the Controller for deposit into the Trial Court Trust Fund.


(b) All jury fees and mileage fees that may accrue by reason of a juror serving on more than one case in the
same day shall be transmitted to the Controller for deposit into the Trial Court Trust Fund. All jury fees that were
deposited with the court in advance of trial pursuant to Section 631 prior to January 1, 1999, and that remain on
deposit in cases that were settled, dismissed, or otherwise disposed of, and three years have passed since the
date the case was settled, dismissed, or otherwise disposed of, shall be transmitted to the Controller for deposit
into the Trial Court Trust Fund.


(c) The fee described in subdivision (b) of Section 631 shall be nonrefundable and is not subject to this section.


SEC. 3. Section 607 of the Welfare and Institutions Code is amended to read:


607. (a) The court may retain jurisdiction over any person who is found to be a ward or dependent child of the
juvenile court until the ward or dependent child attains 21 years of age, except as provided in subdivisions (b),
(c), and (d).


(b) The court may retain jurisdiction over any person who is found to be a person described in Section 602 by
reason of the commission of any of the offenses listed in subdivision (b) or paragraph (2) of subdivision (d) of
Section 707, until that person attains 25 years of age if the person was committed to the Department of
Corrections and Rehabilitation, Division of Juvenile Facilities.


(c) The court shall not discharge any person from its jurisdiction who has been committed to the Department of
Corrections and Rehabilitation, Division of Juvenile Facilities so long as the person remains under the jurisdiction
of the Department of Corrections and Rehabilitation, Division of Juvenile Facilities, including periods of extended
control ordered pursuant to Section 1800.


(d) The court may retain jurisdiction over any person described in Section 602 by reason of the commission of
any of the offenses listed in subdivision (b) or paragraph (2) of subdivision (d) of Section 707, who has been
confined in a state hospital or other appropriate public or private mental health facility pursuant to Section 702.3
until that person attains 25 years of age, unless the court that committed the person finds, after notice and
hearing, that the person’s sanity has been restored.


(e) The court may retain jurisdiction over any person while that person is the subject of a warrant for arrest
issued pursuant to Section 663.


(f) Notwithstanding subdivisions (b) and (d), on and after July 1, 2012, every person committed by the juvenile
court to the Department of Corrections and Rehabilitation, Division of Juvenile Facilities, who is found to be a
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person described in Section 602 by reason of the violation of any of the offenses listed in subdivision (b) or
paragraph (2) of subdivision (d) of Section 707 shall be discharged upon the expiration of a two-year period of
control, or when the person attains 23 years of age, whichever occurs later, unless an order for further detention
has been made by the committing court pursuant to Article 6 (commencing with Section 1800) of Chapter 1 of
Division 2.5. This section shall not apply to persons committed to the Department of Corrections and
Rehabilitation, Division of Juvenile Facilities, or persons confined in a state hospital or other appropriate public or
private mental health facility, by a court prior to July 1, 2012, pursuant to subdivisions (b) and (d).


(g) The amendments to this section made by the act adding this subdivision shall apply retroactively.


SEC. 4. Section 1719 of the Welfare and Institutions Code, as amended by Section 94 of Chapter 41 of the
Statutes of 2012, is amended to read:


1719. (a) This section applies only to a ward who is released to parole supervision prior to the 90th day after the
enactment of the act adding this subdivision.


(b) Commencing July 1, 2005, the following powers and duties shall be exercised and performed by the Juvenile
Parole Board: discharges of commitment, orders to parole and conditions thereof, revocation or suspension of
parole, and disciplinary appeals.


(c) Any ward may appeal an adjustment to his or her parole consideration date to a panel comprised of at least
two commissioners.


(d) The following powers and duties shall be exercised and performed by the Division of Juvenile Facilities: return
of persons to the court of commitment for redisposition by the court, determination of offense category, setting
of parole consideration dates, conducting annual reviews, treatment program orders, institution placements,
furlough placements, return of nonresident persons to the jurisdiction of the state of legal residence, disciplinary
decisionmaking, and referrals pursuant to Section 1800.


(e) The department shall promulgate policies and regulations implementing a departmentwide system of
graduated sanctions for addressing ward disciplinary matters. The disciplinary decisionmaking system shall be
employed as the disciplinary system in facilities under the jurisdiction of the Division of Juvenile Facilities, and
shall provide a framework for handling disciplinary matters in a manner that is consistent, timely, proportionate,
and ensures the due process rights of wards. The department shall develop and implement a system of
graduated sanctions that distinguishes between minor, intermediate, and serious misconduct. The department
may not extend a ward’s discharge consideration date. The department also may promulgate regulations to
establish a process for granting wards who have successfully responded to disciplinary sanctions a reduction of
up to 50 percent of any time acquired for disciplinary matters.


(f) This section shall remain in effect only until January 1, 2013, and as of that date is repealed, unless a later
enacted statute, that is enacted before January 1, 2013, deletes or extends that date.


SEC. 5. Section 1719 of the Welfare and Institutions Code, as amended by Section 95 of Chapter 41 of the
Statutes of 2012, is amended to read:


1719. (a) The following powers and duties shall be exercised and performed by the Juvenile Parole Board:
discharges of commitment, orders for discharge from the jurisdiction of the Division of Juvenile Facilities to the
jurisdiction of the committing court, and disciplinary appeals.


(b) Any ward may appeal a decision by the Juvenile Parole Board to deny discharge to a panel comprised of at
least two commissioners.


(c) The following powers and duties shall be exercised and performed by the Division of Juvenile Facilities: return
of persons to the court of commitment for redisposition by the court or a reentry disposition, determination of
offense category, setting of discharge consideration dates, conducting annual reviews, treatment program
orders, institution placements, furlough placements, return of nonresident persons to the jurisdiction of the state
of legal residence, disciplinary decisionmaking, and referrals pursuant to Section 1800.


(d) The department shall promulgate policies and regulations implementing a departmentwide system of
graduated sanctions for addressing ward disciplinary matters. The disciplinary decisionmaking system shall be
employed as the disciplinary system in facilities under the jurisdiction of the Division of Juvenile Facilities, and
shall provide a framework for handling disciplinary matters in a manner that is consistent, timely, proportionate,
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and ensures the due process rights of wards. The department shall develop and implement a system of
graduated sanctions that distinguishes between minor, intermediate, and serious misconduct. The department
may not extend a ward’s discharge consideration date. The department also may promulgate regulations to
establish a process for granting wards who have successfully responded to disciplinary sanctions a reduction of
any time acquired for disciplinary matters.


(e) This section shall become operative on January 1, 2013.


SEC. 6. Section 1719.5 of the Welfare and Institutions Code is amended to read:


1719.5. (a) This section shall become operative on the 90th day after the enactment of the act adding this
section.


(b) The following powers and duties shall be exercised and performed by the Juvenile Parole Board: discharges of
commitment, orders for discharge from the jurisdiction of the Division of Juvenile Facilities to the jurisdiction of
the committing court, revocation or suspension of parole, and disciplinary appeals.


(c) Any ward may appeal a decision by the Juvenile Parole Board to deny discharge to a panel comprised of at
least two commissioners.


(d) The following powers and duties shall be exercised and performed by the Division of Juvenile Facilities: return
of persons to the court of commitment for redisposition by the court or a reentry disposition, determination of
offense category, setting of discharge consideration dates, conducting annual reviews, treatment program
orders, institution placements, furlough placements, return of nonresident persons to the jurisdiction of the state
of legal residence, disciplinary decisionmaking, and referrals pursuant to Section 1800.


(e) The department shall promulgate policies and regulations implementing a departmentwide system of
graduated sanctions for addressing ward disciplinary matters. The disciplinary decisionmaking system shall be
employed as the disciplinary system in facilities under the jurisdiction of the Division of Juvenile Facilities, and
shall provide a framework for handling disciplinary matters in a manner that is consistent, timely, proportionate,
and ensures the due process rights of wards. The department shall develop and implement a system of
graduated sanctions that distinguishes between minor, intermediate, and serious misconduct. The department
may not extend a ward’s discharge consideration date for incidents occurring after September 1, 2012. In any
case in which a discharge consideration date has been extended, the disposition report shall clearly state the
reasons for the extension. The length of any discharge consideration date extension shall be based on the
seriousness of the misconduct, the ward’s prior disciplinary history, the ward’s progress toward treatment
objectives, the ward’s earned program credits, and any extenuating or mitigating circumstances. The department
shall promulgate regulations to implement a table of sanctions to be used in determining discharge consideration
date extensions. The department also may promulgate regulations to establish a process for granting wards who
have successfully responded to disciplinary sanctions a reduction of up to 50 percent of any time acquired for
disciplinary matters.


(f) This section applies only to a ward who is discharged from state jurisdiction to the jurisdiction of the
committing court on or after the operative date of this section.


(g) This section shall remain in effect only until January 1, 2013, and as of that date is repealed, unless a later
enacted statute, that is enacted before January 1, 2013, deletes or extends that date.


SEC. 7. Section 1769 of the Welfare and Institutions Code is amended to read:


1769. (a) Every person committed to the Department of Corrections and Rehabilitation, Division of Juvenile
Facilities, by a juvenile court shall, except as provided in subdivision (b), be discharged upon the expiration of a
two-year period of control or when he or she attains 21 years of age, whichever occurs later, unless an order for
further detention has been made by the committing court pursuant to Article 6 (commencing with Section 1800).


(b) Every person committed to the Department of Corrections and Rehabilitation, Division of Juvenile Facilities,
by a juvenile court who has been found to be a person described in Section 602 by reason of the violation of any
of the offenses listed in subdivision (b) or paragraph (2) of subdivision (d) of Section 707, shall be discharged
upon the expiration of a two-year period of control or when he or she attains 25 years of age, whichever occurs
later, unless an order for further detention has been made by the committing court pursuant to Article 6
(commencing with Section 1800).
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(c) Notwithstanding subdivision (b), on and after July 1, 2012, every person committed by a juvenile court to the
Department of Corrections and Rehabilitation, Division of Juvenile Facilities, who is found to be a person
described in Section 602 by reason of the violation of any of the offenses listed in subdivision (b) or paragraph
(2) of subdivision (d) of Section 707, shall be discharged upon the expiration of a two-year period of control, or
when he or she attains 23 years of age, whichever occurs later, unless an order for further detention has been
made by the committing court pursuant to Article 6 (commencing with Section 1800). This section shall not
apply to persons committed to the Department of Corrections and Rehabilitation, Division of Juvenile Facilities,
by a juvenile court prior to July 1, 2012, pursuant to subdivision (b).


(d) The amendments to this section made by the act adding this subdivision shall apply retroactively.


SEC. 8. Section 1771 of the Welfare and Institutions Code is amended to read:


1771. (a) Every person convicted of a felony and committed to the Department of Corrections and Rehabilitation,
Division of Juvenile Facilities, shall be discharged when he or she attains 25 years of age, unless an order for
further detention has been made by the committing court pursuant to Article 6 (commencing with Section 1800)
or unless a petition is filed under Article 5 (commencing with Section 1780). In the event that a petition under
Article 5 (commencing with Section 1780) is filed, the division shall retain control until the final disposition of the
proceeding under Article 5 (commencing with Section 1780).


(b) Notwithstanding subdivision (a), on and after July 1, 2012, every person committed by a juvenile court to the
Department of Corrections and Rehabilitation, Division of Juvenile Facilities, who is found to be a person
described in Section 602 by reason of the violation of any of the offenses listed in subdivision (b) or paragraph
(2) of subdivision (d) of Section 707, shall be discharged upon the expiration of a two-year period of control, or
when the person attains 23 years of age, whichever occurs later, unless an order for further detention has been
made by the committing court pursuant to Article 6 (commencing with Section 1800). This section shall not
apply to persons committed to the Department of Corrections and Rehabilitation, Division of Juvenile Facilities,
by a juvenile court prior to July 1, 2012, pursuant to subdivision (a).


(c) The amendments to this section made by the act adding this subdivision shall apply retroactively.


SEC. 9. The sum of one thousand dollars ($1,000) is hereby appropriated from the General Fund to the
Department of Corrections and Rehabilitation for administration.


SEC. 10. This act is a bill providing for appropriations related to the Budget Bill within the meaning of
subdivision (e) of Section 12 of Article IV of the California Constitution, has been identified as related to the
budget in the Budget Bill, and shall take effect immediately.
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CONCURRENCE IN SENATE AMENDMENTS 


AB 1481 (Budget Committee) 
As Amended  August 21, 2012 
Majority vote.  Budget Bill Appropriation Takes Effect Immediately 


 
ASSEMBLY:  (March 22, 2012) SENATE: 25-13 (August 28, 2012) 


  (vote not relevant)     


 
Original Committee Reference:   BUDGET  
 


SUMMARY:  Makes necessary statutory and technical changes to implement changes to the 
Budget Act of 2012 relating to public safety. 


 
The Senate amendments delete the Assembly version of this bill, and instead:  
 


1) Stipulate at least one party demanding a jury on each side of a civil case shall pay a 
non-refundable fee of $150, unless the fee has been paid by another party on the same side of 


the case.  Also specifies that the fee shall be due at least five days prior to the trial date for 
unlawful detainer actions and the fees shall offset state costs for providing juries in civil 
cases.   


 
2) Exclude Division of Juvenile Justice wards impacted by In re C.H. from recently enacted 


statute SB 1021 (Budget and Fiscal Review Committee), Chapter 41, Statutes of 2012, which 
changed the maximum age of jurisdiction for all Division of Juvenile Justice wards to 23.  
Division of Juvenile Justice wards committed pursuant to In re C.H. have a maximum 


jurisdiction age of 21 and should not have been included in the jurisdiction age change made 
by SB 1021.   


 
3) Clarify the operative date for the recently enacted prohibition on the use of time-adds in 


Division of Juvenile Justice facilities. 


 
4) Remove requirement for the Division of Juvenile Justice to promulgate regulations relating to 


ward discharge consideration date delays. 
 


5) Contain an appropriation allowing this bill to take effect immediately upon enactment. 


 
AS PASSED BY THE ASSEMBLY, this bill expressed the intent of the Legislature to enact 


statutory changes relating to the Budget Act of 2012. 
 
 


Analysis Prepared by:   Marvin Deon / BUDGET / (916) 319-2099 
 


 
FN: 0005702  
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California Assembly


2001-2002 Regular Session


Date of Hearing: April 23, 2002


ASSEMBLY COMMITTEE ON JUDICIARY


Ellen M. Corbett, Chair


AB 3027 (Committee on Judiciary) - As Amended: April 18, 2002


PROPOSED CONSENT


SUBJECT: Courts


KEY ISSUES:
1)SHOULD ALL PARTIES DEMANDING A JURY BE REQUIRED TO DEPOSIT ADVANCE JURY FEES AT THE


SAME TIME TO DETER THE POSSIBILITY OF “GAMESMANSHIP”?
2)SHOULD A NUMBER OF ADDITIONAL NON-CONTROVERSIAL AMENDMENTS BE MADE TO VARIOUS


CODES DEALING WITH CIVIL PRACTICE AND PROCEDURE?


synopsis


This bill, sponsored by the Judicial Council, reduces the risk of party “gamesmanship” in the jury fees deposit areas by
requiring all parties demanding a jury to deposit advance jury fees at the same time. The bill also makes several non-
controversial amendments to various codes dealing with civil practice and procedure, including revising procedures for
requesting postponement of small claims hearings, clarifying the immunity of independent contractors who provide advice to
small claims court litigants, ensuring timely service of opposition and reply papers in summary judgment proceedings, deleting
obsolete provisions regarding the transfer of cases between a municipal and superior court, requiring notice and an opportunity
to be heard for parties facing penalties for failure to comply with local court rules, clarifying the oath statute, and updating the
clergy-penitent privilege with gender neutral language.


SUMMARY: Requires all parties demanding a jury to deposit advance jury fees at the same time, and makes a number of
technical and clarifying amendments to various codes dealing with civil practice and procedure. Specifically, this bill:


1)Requires each party demanding a jury trial to deposit with the clerk or judge advance jury fees, in an amount not to exceed
$150 for each party, at least 25 calendar days before the date initially set for trial.
2)Clarifies that the existing requirement for the posting of jury fees and mileage for the “second day's session” refers to the


second day of any use of jurors, regardless of whether the jury has been sworn or is still in the voir dire stage.
3)Clarifies the circumstances under which a party waives trial by jury, including the failure to deposit jury fees as described


above.
4)Extends to independent contractors who provide advice to small claims court litigants the same immunity from liability


under the Governmental Tort Claims Act that is provided to county or court employees and volunteers who provide this same
service.
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5)Extends the deadlines for service of a claim and order on a defendant in small claims court, specifies that a request for
postponement must be for good cause, and requires such requests to be filed at least 10 days before the hearing date, unless
the court determines that the requesting party has good cause to file the request at a later date.
6)Deletes obsolete provisions regarding the transfer of cases between a municipal and superior court.
7)Requires notice and an opportunity to be heard for parties facing penalties for failure to comply with local court rules.
8)Makes technical clarifications to the oath statute.
9)Updates the clergy-penitent privilege statutes with gender-neutral language.


EXISTING LAW:
1)Provides for the advance deposit of jury fees and mileage or transportation allowance, and the ways in which a jury trial


may be waived for failure to provide these advance deposits, in a civil action. It also provides the ways in which an opposing
party may reinstate the jury trial following waiver by the party who originally requested a jury trial. (Code of Civil Procedure
(CCP) section 631.)
2)Provides that a public entity, its employees, and volunteers are not liable under the Governmental Tort Liability Act for


advice provided to small claims court litigants. (CCP section 116.940, Government Code section 818.9.)
3)Specifies the deadlines for service of a claim and order on a defendant in small claims court. (CCP section 116.340.) It also


specifies procedures for a party to request postponement of a small claims court hearing. (CCP section 116.570.)
4)Sets forth procedures for the transfer of cases based on a court's lack of subject matter jurisdiction. (CCP section 396.)
5)Allows an opposing party to move for, or a court on its own motion to impose, penalties against a party for failure to comply


with local court rules. (CCP section 575.2.)
6)Specifies the oath to be administered in court proceedings. (CCP section 2094.)
7)Sets forth in the Evidence Code clergyman-penitent privileges. (Evidence Code sections 1030-1034.)


FISCAL EFFECT: This bill as currently in print is not keyed fiscal.


COMMENTS: This non-controversial bill, which is sponsored by the Judicial Council, is designed to eliminate the
gamesmanship involved in the deposit of jury fees. Following is an excellent summary of the technical changes in the bill
provided by the Judicial Council. The Council also provided the Committee with an excellent brief overview of various technical
and clarifying amendments in the civil law and procedure area that are also contained in the measure.


Jury Waiver - Simultaneous Posting of Jury Fees: CCP section 631 is the primary statute on jury waiver in California. In its
current form, this statute can result in gamesmanship over the deposit of fees thereby creating problems with respect to jury
waiver. First, a party can presently rely on another party to deposit fees and, if that other party fails to do so, it may preserve
its right to a jury trial by later depositing its own fees. As a result, a party sometimes engages in a game of wait-and-see. If no
other party has deposited fees, only then will a party do so. In addition, a party may make an advance deposit of jury fees and
then waive the jury on the first day of trial. The other party or parties may then be faced with paying the jury fees at the last
minute or proceeding to trial without a jury after having prepared for a jury trial.


According to the Judicial Council, the gamesmanship engaged in under the current statute can be disruptive. On the eve of
trial, the court may not know whether a trial will be by a jury. To the extent that the parties themselves are unclear whether
there will actually be a jury trial, this may affect their trial preparation. Furthermore, this uncertainty can result in calendar
management problems, delays of trials, and pretrial litigation over whether a jury trial has been waived. This bill requires all
parties demanding a jury to deposit jury fees at least 25 days before trial, thereby reducing or eliminating gamesmanship.


The bill also clarifies that the existing requirement for the posting of jury fees and mileage for the “second day's session”
refers to the second day of any use of jurors, regardless of whether the jury has been sworn or is still in the voir dire stage.
In addition, the bill clarifies the circumstances under which a party waives trial by jury, including the failure to deposit jury
fees as described above.


Revised Procedures for Requests to Postpone Small Claims Hearings: According to the Judicial Council, there is a legal
conundrum regarding the timing of a request to postpone a small claims hearing date. Current law (CCP section 116.570)
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specifies no time limit for making the request by letter or by Judicial Council form. Courts have different local policies on how
late the request for a continuance may be filed. Many courts require that a request for a continuance be filed no later than 10
days before the hearing. However, this presents a practical problem because service of the claim must also be completed “at
least 10 days before the hearing date.” (CCP section 116.340(b).) A defendant served with the claim on the last day would then
for all practical purposes be unable to make a timely request for postponement.


This bill would extend the time for service of the claim from 10 to 15 days before the hearing and adopt a 10-day requirement
for seeking a postponement, but leave room for relief in cases where good cause is shown. A “good cause” provision is also
proposed for a timely request to continue the hearing. The Judicial Council believes that the proposed amendments will promote
a uniform, fair, and workable system for the parties and the courts in processing small claims postponements.


Extension of Small Claims Advisor Immunity to Independent Contractors: Under the Small Claims Act, small claims advisors
and other court employees and volunteers are immune from liability for free advice given to small claims court litigants under
CCP sections 116.260 and 116.940. Because many counties and courts use independent contractors to perform this mandated
service (either full- or part-time), to fulfill the intent of the Small Claims Act the statutes should be amended to clarify that
independent contractors acting in this capacity are also immune from liability for individual assistance provided on behalf of the
court or county. According to the Judicial Council, this portion of the bill is narrowly tailored to extend immunity protection only
to those contractors providing free advice on behalf of the court or county under the small claims advisor program mandated by
CCP section 116.260. Care was taken so that the amendments could not be read to include others in the community who may
be in the business of providing advice to small claims litigants for a fee.


Expeditious Service of Opposition and Reply Papers in Summary Judgment Motions: For most motions in civil cases, service
of opposition and reply papers must be in a manner reasonably calculated to ensure delivery to the other party or parties not
later than the close of the next business day after the time the opposition or reply is filed. (CCP section 1005.) But this statutory
requirement for expeditious service does not apply to summary judgment motions. As a result, even though such motions are
of substantial importance and the preparation of responsive papers is generally more complicated and time-consuming than for
other motions, the opposition and reply papers in such motions may be served in a less expeditious manner. This bill would
amend CCP section 1005 to indicate that its provisions relating to the timely service of opposition and reply papers apply to
summary judgment motions.


Transfer of Cases for Lack of Subject Matter Jurisdiction - Deletion of Obsolete Municipal Court Provisions: CCP section 396
provides for transfer of a case rather than dismissal when the court in which it is brought lacks subject matter jurisdiction. Under
this section, cases brought in municipal court that were not within the municipal court's jurisdiction had to be transferred to the
superior court rather than dismissed. Conversely, a case that would necessarily result in an award below the superior court's
jurisdiction could be transferred to the municipal court. Because the trial courts in every county in California have now unified,
cases are no longer transferred between municipal and superior courts. Instead, cases may be reclassified under procedures set
forth in CCP sections 403.010 through 403.090.


The question has been raised as to whether section 396 is still needed, since transfer of a case from one trial court to another
within a county is generally unnecessary because each county has only one unified trial court. However, in some types of
cases transfer from one superior court to another superior court in a different county may be made for lack of subject matter
jurisdiction. Additionally, transfer under section 396 has been held applicable within a county between departments of one
superior court. Accordingly, this bill retains the bulk of CCP section 396 except for those provisions that are obsolete because
municipal courts no longer exist.


Penalty for Failure to Comply with Local Rules - Due Process: Existing law (CCP section 575.2) allows opposing parties to
move for penalties, or courts to impose penalties sua sponte, for violations of local rules. In most cases, the accused party
receives an opportunity to defend him- or her-self via notice from opposing counsel or an order to show cause from the court.
The notice is not required by the statute but rather is based on constitutional principles of due process and a practical desire to
allow the accused to be heard so the parties do not have to go to the expense of a motion for reconsideration. This portion of
the bill, which is sponsored by the State Bar, will codify basic due process procedures in CCP section 575.2, consistent with
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case law, similar statutes, and rules of court, by requiring notice and an opportunity to be heard for those facing penalties for
failure to comply with local rules.


Updating Clergy-Penitent Privilege with Gender Neutral Language: Unlike other Evidence Code provisions on privilege, the
Clergymen-Penitent privilege statutes still use gender specific language. This bill would update those provisions to be gender
neutral.


Clarifying Oath Statute: The oath administered in court proceedings, as specified in CCP section 2094, is confusing since it is
posed neither in the form of a question nor as a proper statement. The bill makes technical amendments to this section so that
the oaths will be administered in the form of questions, thereby eliminating any confusion.


REGISTERED SUPPORT / OPPOSITION:


Support


Judicial Council of California (sponsor)


State Bar of California


Opposition


None on file.


Analysis Prepared by: Drew Liebert / JUD. / (916) 319-2334


CA B. An., A.B. 3027 Assem., 4/23/2002
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235 Cal.App.3d 1383, 1 Cal.Rptr.2d 446, 60 USLW 2345


ALICE M. BEASLEY et al., Plaintiffs and Respondents,
v.


WELLS FARGO BANK, N.A., Defendant and Appellant.


No. A048490.
Court of Appeal, First District, Division 4, California.


Nov. 12, 1991.


SUMMARY


Plaintiffs filed a class action challenging a bank's assessment of fees against credit card customers
who failed to make timely payments or exceeded their credit limits. The bank filed a cross-
complaint for breach of contract, seeking to recover “all sums due and owing” to the bank by
members of the class who had been assessed “certain service charges.” The jury found that the fees,
purported liquidated damages, were not valid, and, on the issue of the bank's actual damages, that
late fees had exceeded late account costs by $4,182,796, and overlimit fees had exceeded overlimit
costs by $1,044,821. Taking into account other adjustments, the amount awarded plaintiffs was
approximately half the amount plaintiffs had requested. As to plaintiffs' unfair business practices
claim, the trial court independently decided that the equities did not favor granting injunctive
relief. The court rendered judgment on the jury verdict and dismissed the bank's cross- complaint
without prejudice. (Superior Court of the City and County of San Francisco, No. 861555, Robert
L. Dossee, Judge.)


The Court of Appeal affirmed. It held that while a jury trial was proper, the trial court erred
in submitting to the jury the preliminary question whether the liquidated damages provisions
were valid; however, the error was not reversible, since the bank could not demonstrate any
actual prejudice. The court also held that plaintiffs could seek monetary relief under Civ. Code, §
1671, which governs the validity of liquidated damages. Unlike the common law as codified by
Civ. Code, § 1670.5, which provides only a defense of unconscionability, the court held that the
common law as codified by Civ. Code, § 1671, subd. (d), permits a consumer to seek monetary
relief, both offensively and defensively, from liquidated damages. The court held that the action
was subject to the four-year statute of limitations for an action on a written contract (Code Civ.
Proc., § 337, subd. 1) and not the two- year statute for an action on an unwritten contract (Code Civ.
Proc., § 339), and thus the judgment in favor of plaintiffs was not flawed to the extent it covered a
four-year period. Further, the court held, the judgment was supported by substantial evidence, even
if the actual damages awarded the *1384  bank, after the fees were found to be invalid liquidated
damages, did not include, in addition to the “direct” increased costs to the bank resulting from
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specific late and overlimit activity by particular customers, “indirect” costs such as overhead that
were attributable to the bank's maintenance of an “in place” infrastructure for dealing with such
activity generally. (Opinion by Reardon, J., with Perley, Acting P. J., and Stein, J., *  concurring.)


* Associate Justice of the Court of Appeal, First District, Division One, sitting under
assignment by the Chairperson of the Judicial Council.


HEADNOTES


Classified to California Digest of Official Reports


(1)
Jury § 7--Right to Jury Trial and Waiver--Civil Cases--Action for Relief From Liquidated
Damages.
In determining whether there is a right to a jury trial in an action for relief from liquidated damages,
the pivotal question is whether there was a right to a jury trial of such an action at common law as
of 1850, when the California Constitution was adopted. This question is purely historical.


(2)
Jury § 7--Right to Jury Trial and Waiver--Civil Cases--Action for Relief From Liquidated
Damages--Effect of Cross-complaint.
In a class action challenging a bank's assessment of fees against credit card customers who failed
to make timely payments or exceeded their credit limits, a jury trial was proper. At common law,
a party in breach was not entitled to a jury trial in an action for affirmative relief from a penalty
for the breach, over which exclusive jurisdiction remained in the equity courts. The right to a
jury trial was limited to defensive relief in the form of assessment of actual damages where the
nonbreaching party sued at law to recover the penalty. Thus, ordinarily, an action against the bank
for affirmative relief from late and overlimit fees would be considered equitable, with no right to
a jury trial. However, the bank filed a cross- complaint for breach of contract, seeking to recover
“all sums due and owing” to the bank by certain class members who had been assessed “certain
service charges.” By its cross-complaint, the bank was pursuing an action at law to recover fees,
and plaintiffs could seek defensive relief with a right to a jury trial.


(3)
Credit Cards § 12--Class Action Challenging Bank's Late and Overlimit Charges--Submission of
Question of Validity of Charges *1385  to Jury.
In a class action challenging a bank's assessment of fees against credit card customers who failed
to make timely payments or exceeded their credit limits, the trial court erred in submitting to the
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jury the preliminary question whether the liquidated damages provisions were valid. The court,
not the jury, should have decided whether it had been impracticable or extremely difficult to fix
actual damages and whether the bank had made a reasonable endeavor to estimate a fair average
compensation for its loss. The bank did not waive this error: it first argued the point almost a year
before trial in a motion to strike the jury demand, and shortly before trial, the bank again made this
argument in a trial brief. Even after trial, in a motion for judgment notwithstanding the verdict, the
bank argued that the court should independently decide the validity issue.


(4)
Appellate Review § 144--Scope of Review--Validity of Liquidated Damages--Where Issue Turns
on Witness Credibility.
On appeal from a judgment in favor of plaintiffs in a class action challenging a bank's assessment
of fees against credit card customers who failed to make timely payments or exceeded their credit
limits, in which action the trial court erred in submitting to the jury the preliminary question
whether the liquidated damages provisions were valid, the appellate court could not independently
decide the validity matter. A trial judge's decision on a question of law is ordinarily not binding on
appeal, and the appellate court will make its own independent determination. However, the validity
issue was not a classic question of law, but one of fact that, because of its character, is nevertheless
committed to judicial determination. The issue turned on witness credibility, since there was
conflicting testimony on whether the bank had made a reasonable endeavor to estimate a fair
average compensation for its loss. The appellate court, limited to a paper record, was ill-equipped
to decide the credibility issue independently (although substantial evidence plainly supported the
judgment on this point).


(5a, 5b)
Appellate Review § 175--Harmless and Reversible Error--Jury-- Erroneous Submission to Jury of
Question of Validity of Liquidated Damages Provisions.
In a class action challenging a bank's assessment of fees against credit card customers who failed to
make timely payments or exceeded their credit limits, the trial court's error in submitting to the jury
the preliminary question whether the liquidated damages provisions were valid was not reversible,
where the bank failed to demonstrate any actual prejudice. The erroneous grant of a jury trial or the
improper submission of an issue to the jury is nothing more than a nonconstitutional procedural
error; thus it was subject to harmless error analysis, and the bank had the burden of rebutting the
*1386  presumption that it had a fair trial. The bank made no attempt to show actual prejudice.


(6)
Trial § 68--Submission of Case--Remedy Where Issue Erroneously Submitted to Jury.
A litigant is not without any effective remedy when the trial judge erroneously decides to submit an
issue to a jury, even though on appeal the party may have difficulty demonstrating actual prejudice.
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Immediate review by extraordinary writ is available, and on such pretrial review, the question of
prejudice does not arise.


(7)
Criminal Law § 648--Appellate Review--Harmless and Reversible Error-- Preliminary
Examination.
If a nonjurisdictional irregularity in preliminary examination procedures is asserted before trial
by petition for an extraordinary writ, prejudice is presumed, but on appeal after judgment, the
reviewing court will not reverse unless the defendant shows actual deprivation of a fair trial or
other prejudice.


(8)
Criminal Law § 644--Appellate Review--Harmless and Reversible Error-- Presumption of
Prejudice.
Prejudice is presumed on pretrial review but not on appeal where a criminal defendant is denied
the statutory right to a speedy trial, a change of venue mandated by extensive pretrial publicity,
or representation by counsel of choice.


(9)
Damages § 20--Liquidated Damages and Penalties--Validity of Bank's Late and Overlimit Charges
on Credit Card Accounts--Availability of Statutory Remedy.
In a class action challenging a bank's assessment of fees against credit card customers who failed to
make timely payments or exceeded their credit limits, plaintiffs could seek monetary relief under
Civ. Code, § 1671, which governs the validity of liquidated damages. Unlike the common law as
codified by Civ. Code, § 1670.5, which provides only a defense of unconscionability, the common
law as codified by Civ. Code, § 1671, subd. (d), permits a consumer to seek monetary relief, both
offensively and defensively, from liquidated damages.


[See Cal.Jur.3d, Damages, § 136; 1 Witkin, Summary of Cal. Law (9th ed. 1987) Contracts, §
528 et seq.]


(10)
Limitation of Actions § 21--Period of Limitation--Written Instruments--Action Challenging
Bank's Late and Overlimit Charges on Credit Card Accounts.
A class action challenging a bank's assessment of fees against credit card customers who failed
to make timely payments or exceeded their credit limits was subject to the four-year statute of
limitations for an action on a written contract ( *1387  Code Civ. Proc., § 337, subd. 1) and not
the two-year statute for an action on an unwritten contract (Code Civ. Proc., § 339), and thus the
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judgment in favor of plaintiffs was not flawed to the extent it covered a four-year period. The
retention of excessive assessments that cannot qualify as liquidated damages should be viewed
as the breach of an implied promise arising out of the contract. Further, the underlying written
contract-the customer agreement and disclosure statement-expressly stated that the customer's
rights would be governed by California law. By invoking California law, the contract impliedly
invoked the rule that a void liquidated damages provision will result in liability only for actual
damages. Thus, an obligation to retain only the amount of actual damages could be inferred from
the express provisions of the customer agreements.


(11)
Damages § 20--Liquidated Damages and Penalties--Borrower's Liability Where Late Charge Held
Void.
When a late charge for untimely installment payments on promissory notes secured by deeds of
trust is void, the borrower remains liable for the actual damages resulting from his or her default.
The lender's charges can be fairly measured by the period of time the money was wrongfully
withheld plus the administrative costs reasonably related to collecting and accounting for a late
payment.


[Validity and construction of provision imposing “late charge” or similar exaction for delay in
making periodic payments on note, mortgage, or instalment sale contract, note, 63 A.L.R.3d 50.]


(12)
Credit Cards § 12--Actions--Class Action Challenging Bank's Late and Overlimit Charges--Bank's
Entitlement to Damages Where Charges Held Invalid-- Bank's Indirect Costs.
In a class action challenging a bank's assessment of fees against credit card customers who failed
to make timely payments or exceeded their credit limits, the judgment in favor of plaintiffs was
supported by substantial evidence, even if the actual damages awarded the bank, after the fees were
found to be invalid liquidated damages, did not include, in addition to the “direct” increased costs to
the bank resulting from specific late and overlimit activity by particular customers, “indirect” costs
such as overhead that were attributable to the bank's maintenance of an “in place” infrastructure
for dealing with such activity generally. The bank was entitled to actual damages resulting from
the customers' breaches, not for the bank's actual losses. This required a direct causal link between
the breaches underlying the litigation and the actual damages caused by those breaches. The bank's
expert witness quantified the bank's damages by a method that did not make this causal *1388
connection. Further, even if indirect costs could be recovered, there was an evidentiary conflict as
to whether the expert had overstated the amount of such costs, and on appeal the contrary opinion
of plaintiffs' expert could not be rejected in favor of the bank's.
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(13)
Credit Cards § 12--Class Action Challenging Bank's Late and Overlimit Charges--Bank's
Entitlement to Damages Where Charges Held Invalid--Bank's Collection Agency Fees.
In a class action challenging a bank's assessment of fees against credit card customers who failed
to make timely payments or exceeded their credit limits, the judgment in favor of plaintiffs was
supported by substantial evidence, even if the actual damages awarded the bank, after the fees were
found to be invalid liquidated damages, did not include fees the bank paid to collection agencies in
its attempts to collect late (but not overlimit) balances. Since the amount of a collection agency fee
might have no relationship to the actual expense required to collect a late balance, the fee did not
necessarily represent the bank's “actual damages resulting from the borrower's default” within the
meaning of the applicable standard, even though the bank actually paid the fees. In any event, even
if the bank's collection agency fees were compensable, the judgment was unaffected, since the
verdict was supported by the reductions for overstated indirect costs independent of the exclusion
of collection agency fees.


COUNSEL
Heller, Ehrman, White & McAuliffe, M. Laurence Popofsky, Weyman I. Lundquist, Robert S.
Venning, Brian P. Brosnahan and Sarah Rubenstein for Defendant and Appellant.
Sturdevant & Sturdevant, James C. Sturdevant and Patricia Sturdevant for Plaintiffs and
Respondents.


REARDON, J.


I. Introduction
In this case we affirm a $5,227,617 judgment in a class action which challenged Wells Fargo Bank's
assessment of fees against credit card customers who failed to make timely payments or exceeded
their credit limits. *1389


We hold as follows: (1) although there is no right to a jury trial on an affirmative claim for relief
from liquidated damages, a jury trial was proper here because the plaintiffs sought defensive relief
by opposing a cross-complaint; (2) the judge erred in submitting to the jury the legal question
whether the challenged fees were valid as liquidated damages, but the bank has shown no prejudice
from the error; (3) the plaintiffs could obtain monetary relief under the statute governing the
validity of liquidated damages; (4) the applicable limitations period was four years; and (5) the
judgment was supported by substantial evidence.


II. Background
This litigation concerns two types of fees—“late” and “overlimit”—that Wells Fargo imposed on
customers who had Mastercard or VISA credit card accounts. The late fee was assessed against
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customers who did not make a monthly payment on time. The overlimit fee was charged to
customers whose account balances in a given month exceeded their credit limits by more than 15
percent.


Until 1982, the late fee was calculated as the greater of either $1 or 5 percent of the minimum
payment due, but not exceed $5. The overlimit fee was $5. In March 1982, a Wells Fargo “Credit
Card Task Force” proposed increasing these fees—which “working papers” described as a “good
source of revenue”—pursuant to a strategy of “maximizing fee income.” The person ultimately
responsible for the decision to increase fees, Executive Vice-president Jack Kopec, requested a
cost study by a Wells Fargo employee, Stephen Simpson. Kopec had already decided to increase
the fees, but did not decide the amount of the increases until the cost study was prepared.


Simpson's cost study, completed in June 1982, recommended that the bank increase the late charge
to the greater of either $2 or 10 percent of the minimum payment due, but not to exceed $10, and
impose the existing $5 overlimit fee when account balances exceeded credit limits by more than
10 percent. Kopec, however, declined to follow Simpson's recommendations. Instead, he decided
to increase the minimum late charge to $3 and to increase the overlimit charge to $10. The new
fees became effective on December 1, 1982. The new fees, like the superseded fees, were set forth
in “Customer Agreement and Disclosure Statement” forms.


On July 23, 1986, Alice M. Beasley filed a class action against Wells Fargo, seeking recovery of
fees already assessed and an injunction against future imposition of fees. An amended complaint
added two other named plaintiffs. The class was certified as consisting of all California customers
*1390  whose accounts were assessed late and overlimit fees between July 23, 1982, and May 18,
1987. The complaint included allegations that the plaintiffs were entitled to monetary recovery
under Civil Code section 1671, which governs the validity of liquidated damages, and were entitled
to injunctive relief under Business and Professions Code section 17200 et seq., which proscribes
unfair business practices.


Wells Fargo filed a cross-complaint for breach of contract, seeking to recover “all sums due and
owing” to the bank by “certain members of the purported class” who had been assessed “certain
service charges.” The bank later stipulated to denial of class treatment of the cross-complaint, but
the claims against the named plaintiffs remained.


Under the applicable law, Wells Fargo's late and overlimit fees were not valid as liquidated
damages unless it would have been “impracticable or extremely difficult to fix the actual damage”
from late and overlimit activity (Civ. Code, § 1671, subd. (d)) and the bank had made a “reasonable
endeavor” to estimate a “fair average compensation” for its loss from such activity. (Garrett v.
Coast & Southern Fed. Sav. & Loan Assn. (1973) 9 Cal.3d 731, 738-739 [108 Cal.Rptr. 845, 511
P.2d 1197].) Absent either of these elements, the fee provisions in the customer agreement and
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disclosure statement were void, but the plaintiffs still remained liable for “the actual damages
resulting from” their late and overlimit activity, which would include “administrative costs
reasonably related to collecting and accounting for” late and overlimit balances. (Id., at p. 741.)


Wells Fargo sought at trial to justify its fees as liquidated damages and to prove that its actual
damages exceeded the fees assessed. The bank presented expert testimony by a certified public
accountant, Paul Regan, who claimed that for a representative period during the first six months
of 1986, the bank's late fees were $3,212,000 while its late account costs were $4,043,082, and
its overlimit fees were $374,060 while its overlimit costs were $387,453. The plaintiffs presented
contrary testimony by their own certified public accountant, John Lehman, who testified that for
this six-month period Regan had overstated late account costs by $1,873,896 and had overstated
overlimit costs by $198,214. In accordance with Lehman's calculations, the plaintiffs argued that
for the entire class period the assessed late fees exceeded late account costs by at least $8,894,988,
and the assessed overlimit fees exceeded overlimit costs by at least $2,358,148.


The trial judge submitted the liquidated damages issues to a jury. In a special verdict, the jury made
findings on two subissues: whether the purported liquidated damages provisions were valid, and,
if not, what was the extent of the plaintiffs' liability for actual damages caused by late and *1391
overlimit activity. On the validity issue, the jury found that although it had been impracticable
or extremely difficult to fix actual damages, Wells Fargo had not made a reasonable endeavor to
estimate a fair average compensation for loss; thus the purported liquidated damages provisions
were void. On the actual damages issue, the jury found that late fees had exceeded late account
costs by $4,182,796, and overlimit fees had exceeded overlimit costs by $1,044,821. Taking into
account certain adjustments the jury made to the plaintiffs' calculations of fee income, the award
was approximately half the amount the plaintiffs had requested.


The court independently decided the unfair business practices claim, ruling for Wells Fargo
because “the equities do not favor granting injunctive relief, nor, as a matter of policy, is this Court
well suited to regulating retail bank pricing via injunction on an ongoing basis.” The court rendered
judgment on the jury verdict and dismissed Wells Fargo's cross-complaint without prejudice. Wells
Fargo filed a timely notice of appeal. 1


1 There is more at stake in this appeal than the $5,227,617 judgment. Wells Fargo settled a
similar action against Crocker National Bank (which was acquired by Wells Fargo in 1986)
for $3,782,273, but the settlement is conditioned on the outcome of this appeal. Pursuant
to the plaintiffs' request, we take judicial notice of the settlement agreement in that case.
(Kovitz v. Crocker National Bank (Super. Ct. S.F. City & County, 1990, No. 868914).)


III. Discussion
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A. Jury Trial Issues
Wells Fargo's first claim of error concerns the propriety of submitting the liquidated damages
issues to the jury. The bank contends there was no right to a jury trial in this action for relief from
liquidated damages, and even if there was, the subissue of validity was still a matter to be decided
by the trial judge.


1. The right to a jury trial.
(1) In determining whether there is a right to a jury trial in an action for relief from liquidated
damages, the pivotal question is whether there was a right to a jury trial of such an action at
common law as of 1850, when the California Constitution was adopted. (E.g., C & K Engineering
Contractors v. Amber Steel Co. (1978) 23 Cal.3d 1, 8 [151 Cal.Rptr. 323, 587 P.2d 1136].) This
question is “purely historical” (ibid.), and in this case requires an examination of the common law
of England.


Before 1697, the English courts of equity had exclusive jurisdiction to relieve a party from a
penalty for breach of contract. (2 Story, Commentaries *1392  on Equity Jurisprudence (1836) §
1301, p. 536.) In 1697, Parliament enacted the “Statute of William” (8 & 9 William III, ch. 11, §
8), which provided that in an action at law to recover a penalty for breach of contract, the plaintiff
could only recover actual damages from the breach of contract, which were to be assessed by the
jury (XII Holdsworth, A History of English Law (1938) pp. 519-520). The Statute of William did
not purport to invest jurisdiction in the law courts to grant affirmative relief from the penalty, but
merely permitted relief to be sought defensively in an action at law to recover the penalty.


(2) Thus, at common law, a party in breach was not entitled to a jury trial in an action for affirmative
relief from a penalty for the breach, over which exclusive jurisdiction remained in the equity courts.
The right to a jury trial was limited to defensive relief in the form of assessment of actual damages
where the nonbreaching party sued at law to recover the penalty.


Ordinarily, therefore, an action against Wells Fargo for affirmative relief from late and overlimit
fees would be considered equitable, with no right to a jury trial. There being no such right at
common law as of 1850, there is no such right now. 2


2 Because of this conclusion, we need not reach Wells Fargo's argument that there was no right
to a jury trial because the plaintiffs' suit was essentially an equitable action for an accounting.


But this litigation did not consist solely of an action by customers for affirmative relief. Wells
Fargo filed a cross-complaint for breach of contract, seeking to recover “all sums due and owing”
to the bank by “certain members of the purported class” who had been assessed “certain service
charges.” The plaintiffs filed an answer which asserted the defense that the fees were “unlawful
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liquidated damages.” Thus, by its cross-complaint, Wells Fargo was pursuing an action at law
to recover fees, to which the plaintiffs could seek defensive relief with a right to a jury trial. In
effect, the cross-complaint took the litigation beyond the exclusive realm of equity jurisdiction
and within the scope of legal jurisdiction, where defensive relief could be obtained from a jury.
The bank later stipulated to denial of class treatment of the cross-complaint, but the claims against
the named plaintiffs remained.


Wells Fargo points out that it effectively abandoned the cross-complaint entirely, even against
the named plaintiffs, by submitting no jury instructions or special verdict questions on the cross-
complaint. Such abandonment, however, did not become fully evident until the close of trial, long
after the right to a jury trial had been litigated. The judge could not have known at the time he
denied the objection to a jury trial that the cross-complaint would *1393  later be “effectively”
abandoned, and thus cannot be faulted on that basis for allowing a jury trial.


In short, even though the plaintiffs did not have a right to a jury trial on their suit for relief from
liquidated damages, the bank's cross-complaint and the plaintiffs' answer created a defensive claim
for relief on which there was a right to a jury trial, and thus the bank's objection to a jury trial
was substantively meritless. 3


3 We therefore need not address the plaintiffs' contention that the bank's objection below was
untimely.


2. Submission of the validity subissue to the jury.
The plaintiffs' right to a jury trial was not, however, absolute. Even in actions at law before 1850,
juries did not decide the validity of a liquidated damages provision—i.e., whether the sum to be
paid in the event of a breach constituted liquidated damages or an unlawful penalty. This was a
matter to be decided by the judge.


As stated in Sainter v. Ferguson (1849) 137 Eng.Rep. 283, 288, although the question of validity
“has sometimes been left to the jury ... it is now clearly settled, that, whether the sum mentioned in
an agreement to be paid for a breach, is to be treated as a penalty or as liquidated and ascertained
damages, is a question of law, to be decided by the judge upon a consideration of the whole
instrument.” (See also McCormick, Handbook on the Law of Damages (1935) § 157, p. 624 [courts
hold “almost unanimously, that the trial judge, not the jury, decides in the light of all the facts
whether the stipulation is for liquidated damages or for a penalty”]; 11 Cal. Law Revision Com.
Rep. (1973) 1229, 1291, fn. 291 [case law is not clear but “it appears that the question of validity
will be determined by the judge”].) 4
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4 The plaintiffs rely on Atkinson v. Pacific Fire Extinguisher Co. (1953) 40 Cal.2d 192, 195
[253 P.2d 18], which said that the validity question is one of fact, but the court in that case
did not address or decide whether the judge or jury decides the question. (See post, p. 1394.)
Wells Fargo relies on several pre-1850 English cases in which trial judges decided validity
questions, but, again, those opinions did not expressly hold that this was a matter for the
judge to decide. Counsel have evidently overlooked Sainter v. Ferguson, supra, in which the
applicable rule is expressly stated.


(3) Thus, while the amount of actual damages from late and overlimit activity was a question of fact
for the jury to decide, the preliminary question whether the liquidated damages provisions were
valid was a matter for the court to decide. The court, not the jury, should have decided whether it
had been impracticable or extremely difficult to fix actual damages and whether Wells Fargo had
made a reasonable endeavor to estimate a fair average compensation for its loss. *1394


This conclusion raises two questions which the parties have not addressed. The first is whether
Wells Fargo waived the error by failing to object to submission of the validity issue to the jury.
The answer is no. Wells Fargo first argued this point almost a year before trial in a motion to strike
the jury demand, which was styled alternatively as a motion “to set [the] order of proof of issues
to be tried to the court.” Shortly before trial, the bank again made this argument in a trial brief.
Even after trial, in a motion for judgment notwithstanding the verdict, the bank argued that the
court should independently decide the validity issue.


(4) The second question is as follows: If validity was a matter for the judge to decide, can we decide
that matter independently on appeal? Again, the answer is no, but the question is more problematic.


Ordinarily, a trial judge's decision on a question of law is not binding on appeal, and the appellate
court will make its own independent determination. (E.g., Parsons v. Bristol Development
Co. (1965) 62 Cal.2d 861, 865-866 [44 Cal.Rptr. 767, 402 P.2d 839] [independent appellate
interpretation of a writing absent conflicting extrinsic evidence].) The problem here is that the
validity issue is not really a classic question of law, but is one of fact that, because of its character,
is nevertheless committed to judicial determination. One authority explains that each of the various
questions pertinent to validity “is a question of fact in the sense of not being a question as to the
content of a legal rule. Each of them, however, involves the application of a vague standard to
a hypothetical situation. A jury is likely to make little effort to consider the imaginary picture
of what could have been foreseen to the exclusion of what later actually happened, or to apply
discriminatingly the standard of proportion [of agreed amount to reasonably estimable probable
damages], and the courts seem wise, therefore, in holding, as they do almost unanimously, that the
trial judge, not the jury, decides in the light of all the facts whether the stipulation is for liquidated
damages or for a penalty.” (McCormick, Handbook on the Law of Damages, supra, § 157, pp.
623-624.)
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Validity being a factual issue, it would be particularly inappropriate for us to decide that issue
independently if it turns on witness credibility. Appellate courts should defer to trial judge
decisions “whenever the trial judge's 'nether position' in the judicial pyramid makes him a
presumptively more capable decisionmaker ([Rosenberg, Judicial Discretion of the Trial Court,
Viewed From Above (1971) 22 Syracuse L.Rev. 635,] 663) because of 'his observation of the
witnesses [and] his superior opportunity to get ”the feel of the case.“ ' (Noonan v. Cunard Steamship
Co. (2d Cir. 1967) 375 F.2d 69, 71 (by Friendly, J.).)” (Hurtado v. Statewide Home Loan Co. (1985)
167 Cal.App.3d 1019, 1024-1025 [213 Cal.Rptr. 712], disapproved on another *1395  point in
Shamblin v. Brattain (1988) 44 Cal.3d 474, 479, fn. 4 [243 Cal.Rptr. 902, 749 P.2d 339].)


The validity issue does indeed turn on witness credibility. The plaintiffs' theory on the “reasonable
endeavor” question is that Executive Vice-president Jack Kopec made the decision to raise the fees
in March 1982 in order to maximize income and generate additional revenues, and he obtained the
Simpson cost study merely to justify the anticipated increases rather than as part of a reasonable
endeavor to estimate a fair compensation for loss. The plaintiffs rely on the March 1982 “working
papers” of the bank's credit card task force—of which Kopec was a member—which described
the fees as a “good source of revenue” and proposed their increase pursuant to a strategy of
“maximizing fee income.”


But the evidence was in conflict on this point. Kopec testified that in stating the strategy of
“maximizing fee income” and characterizing the fees as a “good source of revenue,” he meant he
was “trying to recover our costs,” which he had assumed were no longer being recovered due to
high inflation since “fees had not increased in many years and yet expenses had ....” Kopec testified
that in March 1982 he did not know how much he would increase the fees; the final decision as
to amount was not made until June 1982, after the preparation of Simpson's cost study. Kopec
claimed he did not decide to charge merely “what the market would bear”; if he had, he would
have accepted Simpson's recommendations. Kopec did not do his own cost study after Simpson's
cost study was prepared, but he did do a “mental calculation.”


Thus, while the March 1982 characterizations of the bank's strategy as “maximizing fee income”
and the fees as a “good source of revenue,” coupled with the fact Kopec had decided to raise fees
before obtaining the Simpson cost study and did not do his own cost study, strongly suggest the
fee increase was an attempt to increase profits rather than estimate a fair compensation for loss,
Kopec's testimony was unequivocally contrary, asserting a plausible (whether or not convincing)
explanation consistent with a reasonable endeavor to obtain compensation for increased costs.
The reasonable endeavor issue, therefore, turned on the credibility of Kopec's testimony. As an
appellate court limited to a paper record, we are ill- equipped to decide this credibility issue
independently (although substantial evidence plainly supported the judgment on this point).
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In short, the trial court erred in submitting to the jury the subissue whether the late and overlimit
fees were valid as liquidated damages, and we cannot deal with the error by deciding the validity
issue on our own. *1396


3. The question of prejudice.
(5a) The question remains, however, whether the error is reversible. Wells Fargo contends the
error is reversible per se, while the plaintiffs argue the error is not reversible without a showing
of actual prejudice.


The plaintiffs rely on decisions which state generally that “ 'prejudice will not be presumed from
the fact that trial was to the court or to a jury.' ” (McIntosh v. Bowman (1984) 151 Cal.App.3d
357, 363 [198 Cal.Rptr. 533], quoting Byram v. Superior Court (1977) 74 Cal.App.3d 648, 653
[141 Cal.Rptr. 604]; see also Gann v. Williams Brothers Realty, Inc. (1991) 231 Cal.App.3d
1698, 1704 [283 Cal.Rptr. 128]; Glogau v. Hagan (1951) 107 Cal.App.2d 313, 318-319 [237
P.2d 329].) At first glance, these decisions would seem contrary to the well-settled rule that the
denial of the constitutional right to a jury trial is reversible per se, without the need to show
actual prejudice. (People v. One 1941 Chevrolet Coupe (1951) 37 Cal.2d 283, 300 [231 P.2d 832];
Selby Constructors v. McCarthy (1979) 91 Cal.App.3d 517, 527 [154 Cal.Rptr. 164].) Narrowly
construed, however, these cases may be harmonized with the per se rule. Each involved situations
where the trial court exercised its discretion to deny relief from a waiver of the right to a jury trial.
(Gann v. Williams Brothers Realty, Inc., supra, 231 Cal.App.3d at p. 1704; McIntosh v. Bowman,
supra, 151 Cal.App.3d at p. 363; Byram v. Superior Court, supra, 74 Cal.App.3d at p. 650; Glogau
v. Hagan, supra, 107 Cal.App.2d at p. 318.) In effect, the appellate courts were reviewing the
discretionary denial of relief from the waiver, not the denial of the underlying constitutional right
to a jury trial. Hence, it was appropriate in those cases to invoke a traditional harmless error
analysis. Any broader construction of those cases as supporting a finding of harmless error where
the constitutional right to a jury trial was denied would run afoul of the reversible per se rule set
forth by the California Supreme Court in People v. One 1941 Chevrolet Coupe, supra.


But none of these cases is really pertinent, as each involved the denial of a jury trial, whereas here
we deal with the erroneous submission of an issue to the jury. The per se rule has no application
here because it is based on the fact that the erroneous denial of a jury trial implicates an inviolate
constitutional right. (See Cal. Const., art. I, § 16.) The erroneous grant of a jury trial or the improper
submission of an issue to the jury is nothing more than a nonconstitutional procedural error.


Wells Fargo cites A-C Co. v. Security Pacific Nat. Bank (1985) 173 Cal.App.3d 462 [219 Cal.Rptr.
62] for the proposition that the submission of equitable issues to a jury is reversible per se unless
the trial court treated the verdict on those issues as merely advisory and made its own independent
*1397  findings. But the court in A-C Co. did not engage in any reversible error analysis. The
court merely noted that the trial judge had erroneously submitted an equitable issue to the jury
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without making independent findings, rejected the respondents' arguments that the error had been
waived below, and reversed the judgment without discussing actual or presumed prejudice. (Id.,
at pp. 474-475.) Thus, the opinion in A-C Co. is not helpful on this point.


Absent any constitutional dimension to the present error or any existing holding that such error is
reversible per se, we are left to our own devices to decide whether this nonconstitutional procedural
error is reversible per se or is reversible only upon a showing of actual prejudice. This leads
us inexorably to the traditional harmless error analysis for nonconstitutional error, under which
prejudice is not presumed. (Code Civ. Proc., § 475; People v. Watson (1956) 46 Cal.2d 818, 835
[299 P.2d 243].) Rather, the presumption is indulged that Wells Fargo had a fair trial, and Wells
Fargo has the burden of showing otherwise. (Pool v. City of Oakland (1986) 42 Cal.3d 1051,
1069 [232 Cal.Rptr. 528, 728 P.2d 1163].) The bank has done absolutely nothing to overcome
this presumption, making no attempt whatever to show actual prejudice. Indeed, it is difficult to
conceive how actual prejudice might be demonstrated in such a situation.


(6) This does not mean that a litigant is without any effective remedy when the trial judge
erroneously decides to submit an issue to a jury. Immediate review by extraordinary writ is
available, and on such pretrial review the question of prejudice does not arise. (See Gann v.
Williams Brothers Realty, Inc., supra, 231 Cal.App.3d at p. 1704.) Wells Fargo had ample
opportunity to make all its current jury trial arguments on immediate writ review—the trial judge
having ruled on these points before trial began—but failed to do so. Indeed, the bank's counsel did
not even present the trial judge with a discussion of the pre-1850 common law, evidently waiting
until the appeal process before fully researching the point. Thus, Wells Fargo is itself responsible
for the fact that it now faces the virtually insurmountable obstacle of traditional harmless error
analysis.


The situation is analogous to several types of errors in the field of criminal law. (7) For example,
if a nonjurisdictional irregularity in preliminary examination procedures is asserted before trial
by petition for an extraordinary writ, prejudice is presumed, but on appeal after judgment the
reviewing court will not reverse unless the defendant shows actual deprivation of a fair trial or
other prejudice. (People v. Pompa-Ortiz (1980) 27 Cal.3d 519, 529 [165 Cal.Rptr. 851, 612 P.2d
941].) ( 8) Similarly, prejudice is presumed on pretrial review but not on appeal where a criminal
defendant is denied the statutory right to a speedy trial ( *1398  People v. Wilson (1963) 60 Cal.2d
139, 151-152 [32 Cal.Rptr. 44, 383 P.2d 452]), a change of venue mandated by extensive pretrial
publicity (People v. Williams (1989) 48 Cal.3d 1112, 1125 [259 Cal.Rptr. 473, 774 P.2d 146]),
or representation by counsel of choice (People v. Chavez (1980) 26 Cal.3d 334, 348-349 [161
Cal.Rptr. 762, 605 P.2d 401]). (See generally People v. Pompa-Ortiz, supra, 27 Cal.3d at p. 529.)


(5b) This is not to say that Wells Fargo waived the error by failing to pursue writ relief. A writ
petition was not a prerequisite to appellate review. It just means that, as a practical matter, by
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omitting to seek immediate writ review, the bank presented itself with the daunting (perhaps
impossible) task of proving actual prejudice on appeal.


This approach is fundamentally sound judicial policy. It would be a colossal waste of judicial
resources to reverse a judgment after a lengthy trial, based on nonconstitutional procedural error
of no demonstrated prejudice, where the error could have been cured before trial through the
expediency of extraordinary writ proceedings.


We therefore conclude that although the judge erred in submitting the validity issue to the jury,
the error is not reversible because Wells Fargo has failed to demonstrate any actual prejudice from
the error. 5


5 Even if error were found as to the first issue raised by the bank (see pt. III.A.1., ante), we
would conclude, by this same reasoning, that the error would not be reversible.


B. Monetary Relief Under Civil Code Section 1671.
(9) Wells Fargo next contends the plaintiffs were not entitled to monetary relief under Civil Code
section 1671, 6  which governs the validity of liquidated damages. The bank draws an analogy to
Dean Witter Reynolds, Inc. v. Superior Court (1989) 211 Cal.App.3d 758 [259 Cal.Rptr. 789]. The
court in Dean Witter held that section 1670.5, which prescribes the defense of unconscionability
to enforcement of a contract, does not create an affirmative cause of action but merely codifies the
common law defense. (211 Cal.App.3d at p. 766.)


6 All further statutory references are to the Civil Code unless otherwise indicated.


Sections 1670.5 and 1671 are indeed similar, to the extent that their enactment did not create new
law but simply codified the existing common law. The statutory provisions governing liquidated
damages, enacted in 1872 as sections 1670 and 1671, “announced no new principles of law in this
state.” (Weinreich E. Co. v. A. J. Johnston Co. (1915) 28 Cal.App. 144, 150 [151 P. 667].) The 1872
legislation provided that a contractual predetermination of damages for breach was void unless “it
would be impracticable or *1399  extremely difficult to fix the actual damage.” (Former § 1671.)
This was a preexisting rule of common law, enunciated in California as early as 1856, when the
Supreme Court stated that stipulated damages were permitted when actual damages “were wholly
uncertain and incapable of estimation otherwise than by mere conjecture ....” (Cal. Nav. Co. v.
Wright (1856) 6 Cal. 258, 262- 263, italics omitted; see also Nash v. Hermosilla (1858) 9 Cal. 584,
587-588.) Thus, the statutory provisions merely restated the preexisting common law.


In 1977, section 1671 was amended and former section 1670 was repealed. As amended, section
1671 prescribes a new general rule favoring liquidated damages (§ 1671, subd. (b)), but the statute
retains the former codified common law rule for consumer actions. (§ 1671, subd. (d); see Cal.
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Law Revision Com. com., West's Ann. Civ. Code, § 1671, p. 497 [“In a consumer case, the prior
law under former Sections 1670 and 1671, continued in subdivision (d), still applies.”].) 7


7 Wells Fargo has expressly declined to challenge the application of section 1671, subdivision
(d) to this case, effectively conceding that this is a “consumer” action.


The state of the preexisting common law of liquidated damages makes the present case
fundamentally different from Dean Witter. As Wells Fargo has itself pointed out on the jury trial
issue, since before the enactment of the Statute of William in 1697, a party could sue in equity
for affirmative relief from a contractual predetermination of damages for breach, and after 1697
relief from excessive fees could be sought at law in a defensive posture. (Ante, pp. 1391-1392.)
If monetary relief could be sought under the common law of liquidated damages, and section
1671, subdivision (d), represents a codification of the theoretical underpinnings of such relief,
then the codification necessarily encompasses the notion of seeking such relief. In contrast, the
enactment of section 1670.5 does not allow an independent cause of action because that statute
merely codifies a defense.


Wells Fargo argues that section 1671 cannot support monetary relief unless the plaintiff
concomitantly asserts some other cause of action such as an accounting or money had and received.
But the decisions since 1872 have been remarkably unconcerned with the label attached to a
cause of action when a party seeks relief from a contractual penalty. Affirmative recovery of sums
retained as purported liquidated damages has occasionally been sought on the theory of money had
and received (e.g., Drew v. Pedlar (1891) 87 Cal. 443, 451-452 [25 P. 749]; Cook v. King Manor
and Convalescent Hospital (1974) 40 Cal.App.3d 782, 785 [115 Cal.Rptr. 471]; McInerney v. Mack
(1917) 34 Cal.App. 153, 154 [166 P. 867]), but no decision has restricted the recovery to that theory,
and courts have just as often permitted actions for *1400  affirmative relief without expressing
a preference for any particular pleading theory (e.g., Freedman v. The Rector (1951) 37 Cal.2d
16, 20-23 [230 P.2d 629, 31 A.L.R.2d 1]; Caplan v. Schroeder (1961) 56 Cal.2d 515, 519-521 [15
Cal.Rptr. 145, 364 P.2d 321]; Clermont v. Secured Investment Corp. (1972) 25 Cal.App.3d 766,
768-771 [102 Cal.Rptr. 340]).


Perhaps the most telling case on the unimportance of the theory of pleading is Freedman v. The
Rector, supra, 37 Cal.2d 16. There the court held that a breaching plaintiff who had sued for
specific performance of a real property sales contract, while not entitled to specific performance,
was entitled to recover the excess of his down payment over the damages caused by the breach,
based on invalidity under the liquidated damages statute. The court directed a retrial on the latter
issue, but said nothing about any necessity to amend the pleadings to add a cause of action for
such recovery, even though the suit was only for specific performance. (Id., at p. 23.) Evidently,
it mattered little to the Supreme Court how the action was pled; the important point, as expressed
in the opinion by Justice Traynor, was that “the damage provisions of the Civil Code, together
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with the policy of the law against penalties and forfeitures,” provided an independent “basis for
relief ....” (Id., at p. 20.)


More recent decisions by the California Supreme Court indicate (without expressly holding) that
affirmative relief may be sought based on section 1671, subdivision (d). In Garrett v. Coast &
Southern Fed. Sav. & Loan Assn., supra, 9 Cal.3d 731, 734- 735, the court held that the plaintiffs
had stated a cause of action to recover fees paid for failure to make timely installment payments
on promissory notes secured by deeds of trust, on the ground the fee assessments were void
under the liquidated damages statute. The court did not expressly hold that the statute provided
for affirmative monetary relief, but that was obviously the underlying assumption. Similarly, in
Bondanza v. Peninsula Hospital & Medical Center (1979) 23 Cal.3d 260, 265, footnote 6 [152
Cal.Rptr. 446, 590 P.2d 22], the court said that “injunctive relief may be predicated in the case at bar
on present section 1671,” again demonstrating an underlying assumption that the statute provided
for affirmative relief. Even Freedman v. The Rector, supra, 37 Cal.2d at page 20, in stating that
the damages provisions of the Civil Code and the policy against penalties and forfeitures provided
an independent basis for relief, implies that an affirmative cause of action underlies the liquidated
damages statute.


In short, this is all much ado about very little. The holding in Dean Witter has no application here
because, unlike the common law as codified by section 1670.5, which provides only a defense of
unconscionability, the *1401  common law as codified by section 1671, subdivision (d), permits a
consumer to seek monetary relief, both offensively and defensively, from liquidated damages. We
can only conclude that monetary relief may be sought under subdivision (d) of section 1671, based
on (1) the preexisting common law, (2) our Supreme Court's repeated assumptions in Garrett and
Bondanza that affirmative relief may be predicated on the statutory incarnation of the common law
rule, and (3) the Supreme Court's striking lack of concern in Freedman for the precise pleading
theory. 8


8 The question whether section 1671 permits monetary relief was recently presented to
Division Two of this court in a writ petition, which the court summarily denied. (McClendon
v. Superior Court (Aug. 1, 1990) A050043 [nonpub. opn.].) Pursuant to Wells Fargo's
request, we take judicial notice of the pleadings and order in that proceeding. The point is
meaningless, however, since the summary denial has no precedential effect. (E.g., People v.
Medina (1972) 6 Cal.3d 484, 490-491 [99 Cal.Rptr. 630, 492 P.2d 686].)


C. Statute of Limitations
(10) Next, Wells Fargo contends the applicable statute of limitations was the two-year statute for
an action on a nonwritten contract (Code Civ. Proc., § 339, subd. 1) instead of the four-year statute
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for an action on a written contract (id., § 337, subd. 1), and thus the judgment is flawed to the
extent it covers a four-year period. 9


9 The plaintiffs claim that Wells Fargo waived the statute of limitations argument by failing to
assert it below. This is untrue; the bank made the argument in its trial brief.


The Supreme Court in Garrett v. Coast & Southern Fed. Sav. & Loan Assn., supra, 9 Cal.3d at
page 735, commented, without expressly deciding, that “the applicable period of limitations” on
that action for recovery of void liquidated damages was four years. The only possible basis for this
assumption was the underlying contract requiring the payment of fees. The four-year limitation
period for an action on a written contract (Code Civ. Proc., § 337, subd. 1) applies not only to
the breach of an express obligation under a written contract, but also to breach of an implied
promise arising out of the contract (Amen v. Merced County Title Co. (1962) 58 Cal.2d 528, 532 [25
Cal.Rptr. 65, 375 P.2d 33]; Bruckman v. Parliament Escrow Corp. (1987) 190 Cal.App.3d 1051,
1058 [235 Cal.Rptr. 813]; see 3 Witkin, Cal. Procedure (3d ed. 1985) Actions, § 365, pp. 393-395).
Unless we are to dismiss the comment in Garrett as a careless misstatement, we must conclude
that the Supreme Court viewed the retention of excessive assessments which cannot qualify as
liquidated damages as the breach of an implied promise arising out of the contract.


We are not, however, restricted to such a theory here. This is because the underlying written
contract—the customer agreement and disclosure statement—expressly stated in pertinent part
that “this Agreement and your *1402  account, as well as our rights and duties and your rights
and duties regarding this Agreement and your account, will be governed by and interpreted in
accordance with the laws of the State of California ....” By expressly invoking California law, the
contract impliedly invoked the rule that a void liquidated damages provision will result in liability
only for actual damages. Thus, we may infer from the express provisions of the agreements, not
merely the ineffectiveness of the liquidated damages provisions, an obligation to retain only the
amount of actual damages. On either theory the four-year statute applies.


D. Liability for Indirect Costs and Collection Agency Fees.
We come, finally, to Wells Fargo's arguments on the merits, which concern the extent to which
the plaintiffs were liable for the bank's actual damages resulting from late and overlimit activity.
(11) The applicable rule is set forth in Garrett v. Coast & Southern Fed. Sav. & Loan Assn., supra,
9 Cal.3d at page 741, which involved the closely related subject of late charges for untimely
installment payments on promissory notes secured by deeds of trust. The Supreme Court stated
in Garrett that when such a charge is void, the borrower “remains liable for the actual damages
resulting from his default. The lender's charges could be fairly measured by the period of time the
money was wrongfully withheld plus the administrative costs reasonably related to collecting and
accounting for a late payment.” (Ibid.)
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1. Indirect costs.
(12) Wells Fargo contends the Garrett measure of actual damages includes not only the “direct”
increased costs to the bank resulting from specific late and overlimit activity by particular
customers, but also “indirect” costs, such as overhead, that are attributable to the bank's
maintenance of an “in place” infrastructure for dealing with late and overlimit activity generally. 10


10 Under Wells Fargo's theory, all such costs are encompassed by this action because the class
aspect of the case implicates all late and overlimit activity.


This contention flows inevitably from the evidence given by the bank's expert witness, Paul Regan,
who testified that he made no effort whatever to determine costs resulting from particular late and
overlimit activity, but instead chose to focus solely on “the kinds of costs that Wells puts in place
to deal with late and overlimit customers,” or, stated another way, costs incurred “as a result of
there being late and overlimit conditions.” Indeed, *1403  the bank concedes in its reply brief that
indirect costs “were not increased by virtue of any individual late or overlimit transaction.”


The problem with the bank's position is that, while Regan's approach might have been sound
from an accounting perspective, it did not comport with the manner of proof required by Garrett,
in particular the element of causation. Garrett authorizes assessment of damages on a theory of
compensation for “actual damages resulting from [the borrower's] default” (9 Cal.3d at p. 741,
italics added)—not simply, as Wells Fargo contends, for the bank's “actual losses.” This standard
requires a direct causal link between the breaches underlying the litigation and the actual damages
caused by those breaches. (See, e.g., Guntert v. City of Stockton (1976) 55 Cal.App.3d 131, 149
[126 Cal.Rptr. 690, 127 Cal.Rptr. 602], citing Allen v. Gardner (1954) 126 Cal.App.2d 335, 344-
345 [272 P.2d 99] [no recovery of damages for overhead costs not increased by breach of contract].)


Regan chose to quantify the bank's damages by a method which did not make this causal connection
to the underlying breaches, but instead was linked only to the general proposition that breaches
may occur. The Garrett method and Regan's method do not necessarily yield the same results. For
example, if there were absolutely no late or overlimit activity in a given month, Regan's method
would still afford compensation for that month's costs of the “in place” infrastructure, while the
Garrett method would not, since there were no underlying breaches. In view of this variance from
the Garrett standard of proof, the record simply does not support Wells Fargo's theory of liability.
This is not to say that indirect costs are noncompensable as a matter of law, but rather that they
were not shown to be compensable here for want of any evidence of the necessary causal link. 11


11 Wells Fargo draws analogies to other fields of law and taxation where indirect costs such as
overhead are treated like direct costs, but the direct applicability of the standard announced
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in Garrett makes any variance from that standard by analogy to such other fields unnecessary
and inappropriate.


Even if we construe Garrett so broadly as to encompass the bank's theory of compensable indirect
costs of late and overlimit “conditions,” that does not mean we must accept Regan's opinion as to
the amount of those costs. In fact, the amount of Wells Fargo's claimed indirect costs was hotly
disputed at trial. The plaintiffs' expert, John Lehman, testified that Regan's estimate of the bank's
damages was wrong not only because it did not connect costs to specific collecting or accounting
activities and included overhead that would have existed even without late or overlimit activity,
but also because it overstated many costs. Indeed, most of Lehman's reduction of Regan's cost
estimate was attributable to the overstatement theory. *1404


For example, Lehman testified that he eliminated Regan's inclusion of costs for “authorization”—
the procedure for merchants to obtain telephone preapproval of a credit card charge—because
these costs were attributable to “transactions that haven't taken place yet” and thus could not be
considered costs of collecting late or overlimit balances. Lehman eliminated costs of “customer
service”—the department that receives telephone inquiries from customers about their accounts
—because it “doesn't make any sense” to assess costs for incoming calls. He eliminated costs
of “cardholder accounting”—a department which performs general ledger accounting and file
maintenance such as name and address changes—because “their work effort wouldn't vary at all
based on the number of late or overlimit accounts.” He eliminated some costs of “delinquency
control” for functions unrelated to late and overlimit activity, such as public relations, credit card
fraud, billing disputes and the removal of stolen cards from circulation. He eliminated “accounts
research” costs pertaining to customers' claims that they did not make charges appearing on their
bills. 12


12 Lehman also testified that certain other costs “would exist anyway, regardless of whether
people were over limit or late,” but this testimony pertained only to overhead costs.


In each of these instances, Lehman's testimony constituted an expression of opinion that under the
Garrett standard the disputed costs were not “reasonably related” to collecting and accounting for
late or overlimit balances because those costs had nothing to do with any late or overlimit activity,
not because they were indirect costs not linked to particular late and overlimit transactions.
Whether the disputed indirect costs “resulted” from late or overlimit activity or, as Lehman
asserted, from other credit card functions, was a classic question of fact for a jury to decide.


Thus, the indirect cost issue reveals itself to be a “question of fact” masquerading in “question of
law” clothing. There was an evidentiary conflict as to whether Regan had overstated the amount of
Wells Fargo's indirect costs. On appeal, pursuant to the substantial evidence rule, we are not free to
reject Lehman's opinion in favor of Regan's estimate, but must resolve the evidentiary conflict in
favor of the judgment. (E.g., Hasson v. Ford Motor Co. (1977) 19 Cal.3d 530, 544 [138 Cal.Rptr.
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705, 564 P.2d 857, 99 A.L.R.3d 158].) The jury, by returning a verdict for approximately half the
amount sought by the plaintiffs, can be said to have, in effect, accepted half of Lehman's reductions.
Lehman's adjustments for authorization, customer service, cardholder accounting, delinquency
control and accounts research in themselves accounted for about half of his total reductions.
The full amount of reductions for overstated costs (excluding overhead) greatly exceeded half of
Regan's cost estimate. Accordingly, even accepting Wells Fargo's theory of indirect costs recovery,
the judgment is unaffected because *1405  substantial evidence supports the jury's apparent
rejection of half the claimed amount of indirect costs.


2. Collection agency fees.
(13) Finally, Wells Fargo contends the Garrett standard of compensation for actual damages
includes fees the bank paid to collection agencies in its attempts to collect late (but not overlimit)
balances. The bank characterizes these fees, which are a percentage (commonly one-third) of a
collected debt, as “direct” costs.


This issue is resolved by Bondanza v. Peninsula Hospital & Medical Center, supra, 23 Cal.3d
260. In that case, the Supreme Court held that a hospital's assessment of collection agency fees
against patients, based on their contractual promise to pay a “reasonable collection expense,” was
impermissible under Garrett. Focusing on the restriction of compensation to actual damages when
a liquidated damages provision is void, the court explained that “there may be no relationship
whatever between the charge assessed against the patient and the actual expense required to collect
an account.” (Id., at p. 267, italics added.) For example, the obligation might be mostly or fully paid
shortly after assignment to the collection agency “and before the collection agency has expended
any significant effort to collect the debt.” (Ibid.) Without this necessary relationship to the actual
cost of collection, the fees were not compensable, even though the hospital had actually paid them.
(Id., at p. 268.) The court rejected the notion that the fees were justified by the need to reimburse
the collection agency for expenses incurred in pursuing uncollectible accounts, concluding that the
patients whose accounts were collected “cannot lawfully be required to guarantee the economic
well-being of the agency.” (Id., at pp. 268-269.)


The reasoning of Bondanza is dispositive here. If, to paraphrase the Bondanza opinion, the amount
of a collection agency fee may have no relationship to the actual expense required to collect a late
balance, the fee does not necessarily represent Wells Fargo's “actual damages resulting from [the
borrower's] default” within the meaning of the Garrett standard (9 Cal.3d at p. 741), even though
the bank actually paid the fees. Only the actual expenses of collection (which the bank did not
demonstrate) were compensable.


Wells Fargo claims Bondanza is distinguishable because compensation for its collection agency
fees would spread the responsibility for those fees among all its late debtors, and thus avoid the
problem of debtors with collected accounts bearing the full cost of pursuing uncollected accounts.
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This argument is flawed in that it depends on an unwarranted assumption *1406  that Wells Fargo's
collection agencies had no other clients. Unless we indulge that assumption, the problem described
in Bondanza still exists, since the bank's debtors would still bear each collection agency's cost of
pursuing the uncollected accounts of its other clients.


In any event, even if Wells Fargo's collection agency fees were compensable, the judgment remains
unaffected, since the verdict is supported by Lehman's reductions for overstated indirect costs
independent of his exclusion of collection agency fees. 13


13 Wells Fargo also asserts that Lehman's testimony should have been excluded or stricken,
and that the court erred in rejecting the bank's proposed jury instructions on indirect costs
and omitting to instruct the jury on the compensability of collection agency fees. These
assertions, however, depend wholly on Wells Fargo's claims that Lehman's testimony was
inconsistent with the theory that the bank's indirect costs and collection agency fees were
recoverable as a matter of law. Those arguments having failed, the attacks on Lehman's
testimony and the absence of jury instructions necessarily fail.


IV. Disposition
The judgment is affirmed.


Perley, Acting P. J., and Stein, J., *  concurred.
* Associate Justice of the Court of Appeal, First District, Division One, sitting under


assignment by the Chairperson of the Judicial Council.


Appellant's petition for review by the Supreme Court was denied March 12, 1992. Baxter, J., did
not participate therein. Lucas, C. J., and Panelli, J., were of the opinion that the petition should
be granted. *1407
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101 Cal.App.3d 821, 161 Cal.Rptr. 884


CURTIS BISHOP et al., Cross-complainants and Appellants,
v.


ARTHUR ANDERSON, Cross-defendant and Respondent.


Civ. No. 46362.
Court of Appeal, First District, Division 4, California.


Feb 4, 1980.


SUMMARY


In a malpractice action, cross-complainants file an at-issue memorandum in which they answered
“no” to the question of whether a jury trial was requested. Cross-defendant requested a jury trial in
his at-issue memorandum, but on the date set for trial, waived his right to have the matter heard by
a jury. Cross-complainants immediately requested that the trial court exercise its discretion (under
Code Civ. Proc., § 631, subd. 4) and afforded them a jury trial, but the request was denied by the
trial court, which heard the case and held that their suit was barren by the statute of limitations.
(Superior Court of Santa Clara County, No. 331134, John R. Kennedy, Judge.)


The Court of Appeal reversed, holding that the jury trial issue was dispositive, and that the denial
of a jury trial after waiver is prejudicial where no prejudice is shown to the other party or to
the court. The court noted that counsel for cross-defendant had admitted that his client's rights
would not be prejudiced by jury trial, that trial by jury had been scheduled for the day that cross-
defendant waived trial by jury, so there was no possibility of delay from rescheduling, that cross-
complainants had offered to tender payment for jury fees, eliminating any problem concerning
lack of funds, and that their request to withdraw the waiver had been made prior to commencement
of trial, and held that there was no factor sufficient to support the trial court's exercise of discretion
in denying cross-complainants a right to a jury trial. (Opinion by Pochè, J., with Caldecott, P. J.,
and Rattigan, J., concurring.) *822


HEADNOTES


Classified to California Digest of Official Reports


(1)
Jury § 14--Right to Jury Trial and Waiver--Waiver in Civil Cases--Acts Constituting Waiver.
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A negative response in an at-issue memorandum to the question of whether a jury trial was
demanded constitutes an express waiver of the right to a jury trial under Code Civ. Proc., § 631,
subd. 2.


(2)
Jury § 15--Right to Jury Trial and Waiver--Waiver in Civil Cases-- Operation and Effect--
Resolution of Doubtful Cases.
Whenever a doubt exists as to the propriety of granting relief under Code Civ. Proc., § 631, subd.
4, which allows the court in its discretion to grant a litigant relief from a waiver of the right to
jury trial, such doubt, by reason of the constitutional guaranty (Cal. Const., art. I, § 16), should be
resolved in favor of according the litigant a trial by jury.


(3)
Jury § 15--Right to Jury Trial and Waiver--Waiver in Civil Cases-- Operation and Effect--
Withdrawal of Waiver--Factors Considered.
The denial of a litigant's request for jury trial after waiver is prejudicial where no prejudice is
shown to the other party or to the court. Thus, in a malpractice action in which cross-complainants
filed an at-issue memorandum indicating that no jury trial was requested, but, after cross-defendant
waived jury trial, requested that the court afford them a jury trial, there was no factor sufficient to
support the trial court's exercise of its discretion in denying the request, where counsel admitted
that cross-defendant's rights would not be prejudiced, trial by jury had been scheduled for the day
cross-defendant waived trial by jury, so that there was no possibility of delay, cross-complainants
offered to tender payment for jury fees, eliminating any problem concerning funds, and cross-
complainants' request was made immediately.


[Withdrawal or disregard of waiver of jury trial in civil actions, note, 64 A.L.R.2d 506. See also
Cal.Jur.3d, Jury, § 21; Am.Jur.2d, Jury, § 69.]


COUNSEL
William Coverdale for Cross-complainants and Appellants. *823
Rankin, Oneal, Center, Luckhardt, Marlais, Lund & Hinshaw and Mark G. Hyde for Cross-
defendant and Respondent.


POCHÈ, J.


The Bishops appeal from a judgment entered in favor of respondent Arthur Anderson, M.D.,
in an action for damages arising from malpractice. After denying appellants' request for trial
by jury, the trial judge heard the case and determined that the Bishops' suit was barred by the
statute of limitations. Here, appellants raise several questions with respect to respondent's statute
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of limitations defense and in addition, they challenge the trial court's refusal to allow a jury trial.
The jury trial issue is dispositive.


Appellants filed an at-issue memorandum on August 25, 1977, in which they answered “no” to
the question of whether a jury trial was requested. Two days later, respondent requested a jury
trial in his at-issue memorandum. On the day set for trial, April 24, 1978, respondent waived his
right to have the matter heard by a jury. The Bishops immediately requested that the court exercise
its discretion and afford them a jury trial. Counsel for respondent indicated that his client's rights
would not be prejudiced by a jury trial. Nonetheless, appellants' request was denied.


(1)A negative response in an at-issue memorandum to the question of whether a jury trial was
demanded constitutes “an express waiver of the right to a jury trial under Code of Civil Procedure
section 631, subd. 2 ....” ( March v. Pettis (1977) 66 Cal.App.3d 473, 477 [136 Cal.Rptr. 3].) (
2)Subdivision 4 of that section allows the court “in its discretion” to grant relief from such a waiver.


The right to trial by jury is guaranteed by the California Constitution, article I, section 16. As
this court reiterated in March v. Pettis, supra., “'Whenever a doubt exists as to the propriety of
granting relief ... such doubt, by reason of the constitutional guarantee, should be resolved in favor
of according a litigant a trial by jury.”' ( March, supra., at p. 480, citing Cowlin v. Pringle (1941)
46 Cal.App.2d 472, 476 [116 P.2d 109].) *824


Respondent suggests that the decision in March v. Pettis, supra., adopted a “gross” abuse of
discretion standard for review of the trial court's exercise of discretion in this area. It did not.
Variations on a theme of “abuse of discretion” have been composed by various appellate courts,
as catalogued by the Court of Appeal in Byram v. Superior Court (1977) 74 Cal.App.3d 648,
651-654 [141 Cal.Rptr. 604]. Any confusion resulting from the interpretation of these cases should
have been dissipated by the Supreme Court's definitive language in Gonzales v. Nork (1978) 20
Cal.3d 500, 507 [143 Cal.Rptr. 240, 573 P.2d 458]: “Because the matter is one addressed to the
discretion of the trial court, that court's denial of a request for relief of jury waiver cannot be
reversed in the absence of proof of abuse of discretion.” (Italics added.) The court concluded: “the
issue before us is not whether we in our particular individualistic judgment would have reached
the same decision as did the trial judge. We do not independently review the wisdom of his ruling;
we decide whether, in view of the relevant considerations before him, he arbitrarily exercised
his discretion and reached a decision that no reasonable judge would have reached.” ( Id., at pp.
510-511, italics in original.)


March v. Pettis, supra., recognized that a trial court acts properly in denying relief and does not
abuse its discretion where any reasonable factors supporting denial can be found. ( March, supra.,
at p. 480.) There, the factors suggested were “the possibility of delay in rescheduling the trial for a
jury, lack of funds, timeliness of request and prejudice to all the litigants. [Citations.]” The critical
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factor in that case was the prejudice to the other parties who neither desired nor requested a jury
trial.


(3)Here, respondent failed to articulate any basis to support a finding of prejudice. To the contrary,
he candidly admitted that his client's rights would not be prejudiced. Further, no reasonable
justification for denial of the jury trial request appears from the record. The trial by jury had
been scheduled for the day that respondent made known his waiver of trial by jury, so there was
no possibility of delay from rescheduling. Appellants offered to tender payment for jury fees,
thereby eliminating any problem concerning lack of funds. The timeliness of appellants' request
to withdraw his waiver was immediate, prior to the commencement of trial. No prejudice to the
other party, the court, or its calendar was argued or found. In sum, we find no factor sufficient to
support the trial court's exercise of discretion in denying appellants a *825  right to jury trial. The
denial of a jury trial after waiver where no prejudice is shown to the other party or to the court is
prejudicial. ( Byram v. Superior Court , supra., 74 Cal.App.3d at p. 654.)


The judgment is reversed.


Caldecott, P. J., and Rattigan, J., concurred.
A petition for a rehearing was denied February 21, 1980. *826


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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74 Cal.App.3d 648, 141 Cal.Rptr. 604


ROBERT J. BYRAM, Petitioner,
v.


THE SUPERIOR COURT OF SACRAMENTO COUNTY, Respondent;
LAKEWOOD SIERRA CORPORATION et al., Real Parties in Interest


Civ. No. 16982.
Court of Appeal, Third District, California.


November 2, 1977.


SUMMARY


By petition to the Court of Appeal, plaintiff in a personal injury action sought a writ of mandate
directing the trial court to vacate its order, unsupported by any stated reasons, denying his motion,
under Code Civ. Proc., § 631, to file late jury fees and thus preserve his right to a jury trial. The
secretary of plaintiff's counsel had inadvertently failed to deposit the jury fees 14 days before trial.


The Court of Appeal granted the writ, holding that the denial of a party's application for a jury
trial after waiver, where no prejudice is shown to the other party or to the court, is prejudicial to
the applicant, and may properly be remedied in mandamus. In the instant case, the trial court's
order, unrelated to the orderly conduct of any court business, was an abuse of discretion. Plaintiff
had sought a jury trial throughout the pendency of the suit, and had taken immediate action on
receiving notice of the failure to deposit the necessary fees. Defendants, on the other hand, had
failed to oppose plaintiff's request for relief or to establish any prejudice that would result from
granting it. (Opinion by Regan, Acting P.J., with Reynoso, J., concurring and Evans, J., concurring
in the result.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Jury § 11--Waiver in Civil Cases.
The purpose of Code Civ. Proc., § 631, is to provide a means whereby the parties may waive a
jury *649  but not to impose conditions constituting an irrevocable waiver, and the trial court has
discretion to allow a jury trial despite a prior waiver.
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(2a, 2b)
Jury § 15--Waiver in Civil Cases--Operation and Effect-- Inadvertent Nonpayment of Jury Fees--
Improper Denial of Motion for Late Filing--Mandamus.
An order denying plaintiff's motion, under Code Civ. Proc., § 631, to file late jury fees and
thus preserve his right to a jury trial, unsupported by any stated reasons, constituted an abuse of
discretion; plaintiff had sought a jury trial throughout the pendency of the suit, had taken immediate
action on receiving notice that the jury fees had not been deposited 14 days before the trial date,
and defendants had failed to oppose plaintiff's request for relief or to establish any prejudice that
would result from granting it.


(3)
Jury § 12--Waiver in Civil Cases--Mode.
The right to trial by jury is a basic and fundamental part of California's system of jurisprudence,
(Cal. Const. art. I, § 16). Such right may not be waived by implication, but only affirmatively and
in the manner designated by Code Civ. Proc., § 631.


(4a, 4b)
Jury § 15--Waiver in Civil Cases--Operation and Effect--Motion to Withdraw Waiver--Mandamus
as Remedy.
The denial of a party's application for jury trial after waiver, where no prejudice is shown to the
other party or to the court, is prejudicial to the applicant, and may properly be remedied by writ
of mandate.


[See Cal.Jur.3d, Jury, § 21; Am.Jur.2d, Jury, § 67.]


COUNSEL
Trezza, Ithurburn, Steidlmayer & Bower and Mark Steidlmayer for Petitioner.
No appearance for Respondent.
Porter, Scott, Weiberg & Delehant and Russell Porter for Real Parties in Interest. *650


REGAN, Acting P. J.


In this proceeding for a writ of mandate and in the alternative for writ of prohibition, the question
presented is whether it was an abuse of discretion by defendant court to deny petitioner's motion
for relief from his waiver of a jury trial.


Petitioner filed a personal injury action in the Sacramento County Superior Court (No. 232595)
on March 22, 1973, and requested a jury throughout the proceedings. Trial was set for July 11,
1977, and on July 1, 1977, petitioner received notice that the jury fees for the first day had not
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been deposited 14 days in advance. The failure to deposit the jury fees was not a knowing failure
but was due to inadvertence, his attorney having relied upon his secretary to make the deposit and
she having failed to do so.


The same day petitioner received the notice he notified respondent and real parties in interest
that relief would be sought from the waiver of jury under Code of Civil Procedure section 631.
Petitioner filed his motion for relief of the waiver on July 1, 1977; the matter was heard on July 7,
1977, and on July 8, 1977, respondent, without stating its reasons, denied the motion.


At the hearing real parties in interest filed no declaration and did not present sworn testimony
showing that any prejudice would accrue to them by allowing a jury trial. Real parties in interest
contend no abuse has been shown because petitioner has not established that he will be prejudiced
by the denial of a jury trial.


Code of Civil Procedure section 631 provides the manner in which a jury trial may be waived.
Section 631, subdivision 5, provides that a jury trial is waived where the party desiring the jury
fails to pay one day's jury fees 14 days in advance of the day set for trial. When the litigant fails to
deposit the jury fees required by section 631, the trial court may refuse to allow a jury trial and the
litigant is not thereby deprived of a constitutional right. (Still v. Plaza Marina Commercial Corp.
(1971) 21 Cal.App.3d 378, 388 [ 98 Cal.Rptr. 414]; Davis v. Conant (1935) 10 Cal.App.2d 73,
75 [51 P.2d 151].)


(1) The purpose of section 631 is to provide a means whereby the parties may waive a jury but not
to impose conditions constituting an irrevocable waiver, and the trial court has discretion to allow a
jury trial *651  despite a prior waiver. (Duran v. Pickwick Stages System (1934) 140 Cal.App. 103,
109 [35 P.2d 148].) Section 631, subdivisions 4 and 8, provide that the court may in its discretion
upon such terms as are just allow a trial by jury to be had although there has been a waiver of
such a trial.


The section permits, but does not require the trial court to allow a jury trial in its discretion. Where
the trial court refuses to allow a jury trial no relief can be obtained unless it is established that the
litigant made a timely application for relief and the court grossly abused its discretion. (March v.
Pettis (1977) 66 Cal.App.3d 473, 480 [136 Cal.Rptr. 3]; Glogau v. Hagan (1951) 107 Cal.App.2d
313, 318 [237 P.2d 329].)


Section 631 was enacted in 1872, but it was not until 1933 that the section was amended to provide
for relief from waiver at the discretion of the trial judge. (See Stats. 1933, ch. 744, § 104.) In Brown
v. Brown (1930) 104 Cal.App. 480, 488 [285 P. 1086], the court held that it is well settled that a
trial court has the discretion to allow a jury trial despite a prior waiver.
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Prior to the time section 631 was amended to specifically provide for the trial court's discretion to
allow a jury trial, the courts had considered the matter and held that a trial court has such discretion.
(See Doll v. Anderson (1865) 27 Cal. 248, 251.) In 1898, the California Supreme Court stated:
“We think that, as a general rule, a party should be relieved from a stipulation waiving a jury,
where the same can be done without injury to the other side, and without disarranging the orderly
conduct of the business of the court.” (Ferrea v. Chabot (1898) 121 Cal. 233, 235 [53 P. 689,
1092].) The court further stated (at p. 236): “Still, the court has some discretion in the matter, and
we are hardly justified in holding that the order of the judge of Department Five was a gross abuse
of his discretion.” It is to be noted that in making this statement the court was referring to an order
refusing a jury trial made by a judge in a different department of the superior court than that of trial
and more than a year prior to the trial. The appellant did not request a jury when the matter came
up for trial, and thus the trial judge was not aware of the appellant's desire for a jury. The holding
was that the failure to renew the request prevented appellant from raising the issue on appeal.


Cases subsequent to Ferrea relied upon Code of Civil Procedure section 473 for the authority to
allow a jury trial after a waiver. Cases on appeal stated that the appellate court would not interfere
with the trial *652  court's discretion absent a “plain” showing of abuse (Vinson v. Los Angeles
Pac. R.R. Co. (1905) 147 Cal. 479, 483 [82 P. 53]), or without a showing of “clear” abuse. (Blumer
v. Mayhew (1911) 17 Cal.App. 223, 225 [119 P. 202].) The cases often reiterated the statement in
Ferrea, that the general rule should be in favor of granting a party a jury trial. (See Vinson, supra,
147 Cal. at p. 483.)


In 1931 the Court of Appeal recognized the trial court's power to allow a jury trial after a waiver,
but stated an appellate court would not interfere absent a “gross” abuse of discretion. (Harmon v.
Hopkins (1931) 116 Cal.App. 184, 188 [2 P.2d 540].) The court held that since the appellants did
not attempt to show any prejudice from having a trial to the court rather than a jury trial, reversal
was not justified. (Ibid.) The court, in using the word “gross” in defining the standard for review
relied solely upon the Ferrea, opinion.


Harmon and Ferrea were relied upon by the Court of Appeal in Glogau v. Hagan, supra, 107
Cal.App.2d at page 318, in stating that the standard of review is whether the trial court “grossly”
abused its discretion in the matter. In addition, the court in Glogau cited several cases which did
not use the word “gross” in defining the standard. (See cases cited in 107 Cal.App.2d at p. 318.)


Glogau and Harmon were relied upon in Hayden v. Friedman (1961) 190 Cal.App.2d 409, 412
[12 Cal.Rptr. 17], where the court stated that the standard of review is whether a “gross” abuse
of discretion is shown. Thereafter, March v. Pettis, supra, 66 Cal.App.3d at page 480, relied upon
Hayden in stating that a gross abuse must be shown.
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It can thus be seen that the use of the word “gross” in defining the standard of review for appellate
courts has been inadvertently adopted by a chain of case law dating back to the original language
in Ferrea, in which the holding of the court did not require that such a standard be set, since the
appellant had failed to properly present his desire for a jury to the trial court.


The cases dealing with the issue usually state the general rule that any doubts should be resolved
in favor of allowing a jury trial. Likewise, the cases which uphold the denial of a jury trial usually
discuss some basis for the trial court's refusal to allow a jury trial, in terms of prejudice to the other
party or the orderly conduct of the business before the court. Considering the preference in favor
of granting a jury trial, it would be *653  inappropriate to set a standard of review which would
effectively prevent appellate review of the trial court's refusal to allow a jury trial, particularly
where the standard rests upon appellate decisions using overbroad language in reaching a decision
that would have been reached regardless of the use of the more strict standard of review.


It is further worth noting that the early cases considering the court's power to allow a jury trial
after a waiver relied upon Code of Civil Procedure section 473. Cases reviewing a trial court's
determination under that section have held that the trial court's discretion is a legal and not an
arbitrary discretion.


Perhaps the most important, though seldom articulated reason for allowing the determination of a
trial court to stand is best stated in Tyler v. Norton (1973) 34 Cal.App.3d 717, 722 [110 Cal.Rptr.
307]: “Defendants cannot play 'Heads I win, Tails you lose' with the trial court.” Reversal of the
trial court's refusal to allow a jury trial after a trial to the court would require reversal of the
judgment and a new trial. It is then reasonable to require a showing of actual prejudice on the record
to overcome the presumption that a fair trial was had and prejudice will not be presumed from the
fact that trial was to the court or to a jury. (See Oakes v. McCarthy Co. (1968) 267 Cal.App.2d
231, 265 [73 Cal.Rptr. 127].) (2a) When, as here, the litigant acted promptly to secure a jury trial
and the trial has not yet been held, and the adverse party made no attempt to oppose the request
for relief from waiver of a jury trial, to refuse to allow a jury trial would not be consistent with the
often-stated language in the decisions that the general rule is in favor of allowing a jury trial.


The Courts of Appeal have given various reasons for upholding the trial court's action in denying
a jury trial. In Still v. Plaza Marina Commercial Corp., supra, 21 Cal.App.3d at pages 387-388,
the appellant failed to deposit one day's jury fees 14 days prior to trial, and then did not seek relief
until the morning of the trial. In Hayden v. Friedman, supra, 190 Cal.App.2d at page 412, the
defendant had traveled to California from Massachusetts solely for the trial, and the delay was
therefore unwarranted. In Holbrook & Tarr v. Thomson (1956) 146 Cal.App.2d 800, 802-803 [304
P.2d 186], no demand was made for a jury until after the case had been set for trial for several
months without a jury. In March v. Pettis, supra, 66 Cal.App.3d at pages 479-480, the appellant
expressly and voluntarily waived a jury as a trial tactic and then had a change of heart, but the
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court stated that the relief provisions of *654  Code of Civil Procedure section 631 are to protect
against unknowing waivers, not express waivers. The court stated there is no abuse of the trial
court's discretion where any reasonable factors in support of the decision can be found.


(3) The right to trial by jury is a basic and fundamental part of our system of jurisprudence. (Cal.
Const., art. I, § 16, formerly art. I, § 7; Lofy v. Southern Pacific Co. (1954) 129 Cal.App.2d 459,
462 [277 P.2d 423].) As such, it should be zealously guarded by the courts (see Jacob v. New York
(1942) 315 U.S. 752, 753 [86 L.Ed. 1166, 1168, 62 S.Ct. 854]). In case of doubt therefore, the
issue should be resolved in favor of preserving a litigant's right to trial by jury. (Oakes v. McCarthy
Co., supra, 267 Cal.App.2d at p. 265; Hernandez v. Wilson (1961) 193 Cal.App.2d 615, 619 [14
Cal.Rptr. 585]; Cowlin v. Pringle (1941) 46 Cal.App.2d 472, 476 [116 Cal.Rptr. 109].)


In arguing that no prejudice results from the denial of a jury trial, real parties in interest overlook
the fundamental importance of the constitutional right to a jury trial in our system of jurisprudence.
That right may not be waived by implication, but only affirmatively and in the manner designated
by Code of Civil Procedure section 631. (Turlock Golf etc. Club v. Superior Court (1966) 240
Cal.App.2d 693, 699 [50 Cal.Rptr. 70].) The illegal denial of a jury where jury trial has not been
waived would constitute cause to reverse any judgment. ( Id. at p. 695.) (4a) We hold the denial of
a jury trial after waiver where no prejudice is shown to the other party or to the court is prejudicial.


(2b) Inasmuch as the petitioner sought a jury trial throughout the proceedings and took prompt
action upon receiving notice that the jury fees had not been deposited, and real parties in interest
have not and did not establish that any prejudice would result from allowing a jury trial, and the
court did not base its decision upon necessities for the smooth functioning of the proceedings
before it, we hold that the denial of a jury trial to the petitioner in this case was an abuse of
discretion.


(4b) A writ of mandate is a proper remedy to secure the right to a jury trial. (See Turlock Golf
etc. Club v. Superior Court, supra, 240 Cal.App.2d at p. 695.) After a trial to the court it may
be difficult for the petitioner to establish that he was prejudiced by the denial of a jury trial. In
addition, even if he could establish such prejudice as to warrant reversal of the judgment, such a
procedure would be inefficient and time consuming. *655


The Sacramento Superior Court is directed to vacate its order denying petitioner the right to file
late jury fees and thus preserve his right to a jury trial, and to proceed with the action allowing
petitioner to have the case tried before a jury. Each party to bear its own costs.


Reynoso, J., concurred.
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Evans, J., concurred in the result.
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23 Cal.3d 1, 587 P.2d 1136, 151 Cal.Rptr. 323
Supreme Court of California


C & K ENGINEERING CONTRACTORS, Plaintiff and Respondent,
v.


AMBER STEEL COMPANY, INC., Defendant and Appellant


S.F. No. 23837.
December 22, 1978.


SUMMARY


Plaintiff, a general contractor, solicited bids from defendant and other subcontractors for the
installation of reinforcing steel in the construction of a wastewater treatment plan. Plaintiff
included defendant's bid in its master bid, which was ultimately accepted by the public sanitation
district, the proposed owner of the plant. After defendant refused to perform in accordance with
its bid on the subcontract, plaintiff brought an action to recover money damages for defendant's
alleged breach of contract. (A second cause of action claiming defendant's negligence in preparing
the bid was dismissed during trial.) Plaintiff alleged that it reasonably relied on defendant's bid and
promise in submitting its master bid, and when defendant refused to perform in accordance with
its bid, plaintiff was required to expend money to perform the reinforcing steel work. Defendant's
answer alleged its bid was the result of an honest mistake in calculation, and that plaintiff knew
of the mistake but failed to notify defendant or permit it to revise its bid as was customary in the
industry. Defendant demanded a jury trial, but the trial court, deeming the case to be essentially
in equity, denied the request. However, it empaneled an advisory jury to consider the sole issue
of plaintiff's reasonable reliance on defendant's promise. The jury found that plaintiff reasonably
relied to its detriment on defendant's bid. The trial court adopted this finding and entered judgment
in plaintiff's favor for the approximate amount of plaintiff's prayer, together with interest and costs.
(Superior Court of Fresno County, No. 160956, Matt Goldstein, Judge. * )


The Supreme Court affirmed. The court held that because plaintiff's suit for damages for breach
of contract was based entirely on the *2  equitable doctrine of promissory estoppel, the gist of
the action must be deemed equitable in nature and neither party was entitled to a jury trial as a
matter of right. The court held the doctrine of promissory estoppel is essentially equitable in nature,
developed to provide a remedy for enforcement of a gratuitous promise which was not generally
available in courts of law prior to 1850, when the California Constitution was adopted. The court
rejected defendant's contention that because plaintiff sought to recover damages rather than to
compel defendant to perform its bid, plaintiff requested relief which was available at common law.
The court also held that the prayer for damages did not convert what was essentially an equitable
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action into a legal one for which a jury trial would be available. The court further held the trial court
did not err in excluding certain evidence of industry custom pertaining to bids, nor in excluding
statements made by plaintiff's agent during settlement negotiations.


* Retired judge of the superior court sitting under assignment by the Chairperson of the judicial
council.(Opinion by Richardson, J., with Tobriner, Mosk, Clark and Manuel, JJ., concurring.
Separate dissenting opinion by Newman, J., with Bird, C. J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Estoppel and Waiver § 7--Equitable Estoppel--Elements--Promissory Estoppel.
A promise which the promissor should reasonably expect to induce action or forebearance of
a definite and substantial character on the part of the promisee and which does induce such
action or forebearance is binding if injustice can be avoided only by enforcement of the promise.
The foregoing rule was judicially adopted in California and applies to actions to enforce a
subcontractor's bid.


(2)
Estoppel and Waiver § 6--Equitable Estoppel--Promissory Estoppel-- Nature and Purpose.
The doctrine of promissory estoppel is essentially equitable in nature and was developed to provide
a remedy for the enforcement of a gratuitous promise which was not generally available in courts
of law prior to 1850.


(3)
Jury § 7--Right to Jury Trial and Waiver--Civil Cases--Constitutional Right.
The right to a jury trial guaranteed by *3  Cal. Const., art. I, § 16, is the right as it existed at
common law in 1850 when the California Constitution was first adopted. What that right is, is a
purely historical question of fact to be ascertained like any other social, political or legal fact. As
a general proposition, a jury trial is a matter of right in a civil action at law, but not in equity.


(4)
Jury § 10--Right to Jury Trial and Waiver--Determination of Nature of Action.
If an action has to deal with ordinary common law rights cognizable in courts of law, it is to that
extent an action at law, and a jury trial is a matter of constitutional right. Determining whether the
action was one triable by a jury at common law, the trial court is not bound by the form of the
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action, but rather by the nature of the rights involved and the facts of the action is legal, and where
the action is in reality cognizable at law. However, if the action is essentially one in equity and the
relief sought depends on the application of equitable doctrines, the parties are not entitled to a jury
trial. Although the legal or equitable nature of a cause of action is ordinarily determined by the
mode of relief to be afforded, the prayer for relief in a particular case is not exclusive. Thus, the
fact that damages is one of a full range of possible remedies does not guarantee the right to a jury.


(5)
Jury § 10--Right to Jury Trial and Waiver--Determination of Nature of Action--Legal or
Equitable--Subcontractor's Refusal to Perform in Accordance With Bid--Promissory Estoppel.
In an action by a general contractor against a subcontractor for damages for its refusal to perform
the subcontract in accordance with its bid, the trial court properly treated the action as equitable in
nature and properly denied defendant's demand for a jury trial, where the complaint sought relief
which was available only in equity, namely, the enforcement of defendant's gratuitous promise
to perform its bid through application of the equitable doctrine of promissory estoppel. The fact
plaintiff sought to recover damages rather than to compel defendant to perform its bid did not mean
plaintiff requested relief which was available at common law; damages at law were unavailable
in actions for breach of a gratuitous promise. Furthermore, plaintiff's prayer for damages did not
convert what was essentially an equitable action into a legal one for which a jury trial would be
available.


[See Cal.Jur.3d, Jury, § 8; Am.Jur.2d, Jury, § 34.] *4


(6)
Building and Construction Contracts § 8--Actions--Evidence--Custom-- Bids.
In an action by a general contractor against a subcontractor for damages for the subcontractor's
failure to perform in accordance with its bid, the trial court did not err in excluding evidence that
it was customary for the general contractor, prior to accepting a bid, to disclose to subcontractors
the approximate disparity between bids, where plaintiff never disputed the existence of a custom
to warn subcontractors of unusually low bids, but introduced testimony directed toward showing
that plaintiff complied with the custom by notifying defendant of its substantially lower bid and
asking for confirmation thereof. Thus, the proffered evidence was properly rejected as cumulative
and of doubtful relevance.


(7)
Evidence § 31--Admissibility--Evidence Affected or Excluded by Extrinsic Policies--Offer to
Settle or Compromise.
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In an action by a general contractor against a subcontractor for damages for the subcontractor's
failure to perform in accordance with its bid, the trial court properly excluded certain statements
made by plaintiff's agent during settlement negotiations which might have impeached direct
testimony of plaintiff's chief estimator to the effect that he advised defendant's chief estimator
that defendant's bid was much lower than the other bids. The excluded admission occurred during
compromise negotiations in which both parties were discussing, and attempting to discover, the
facts underlying their dispute, and was thus inadmissible under Evid. Code, § 1152, subd. (a),
providing that conduct or statements made in negotiation of compromise are inadmissible to prove
liability.


COUNSEL
Di Giorgio, Davis & Klein and V. P. Di Giorgio for Defendant and Appellant.
Gill & Baldwin, Samuel D. Hale, Jr., and Leroy M. Gire for Plaintiff and Respondent. *5


RICHARDSON, J.


The issue posed by this case is whether or not defendant was improperly denied its constitutional
right to a jury trial. (Cal. Const., art. I, § 16.) We will conclude that because plaintiff's suit for
damages for breach of contract was based entirely upon the equitable doctrine of promissory
estoppel (see Drennan v. Star Paving Co. (1958) 51 Cal.2d 409 [333 P.2d 757]), the gist of the
action must be deemed equitable in nature and, under well established principles, neither party
was entitled to a jury trial as a matter of right.


Plaintiff, a general contractor, solicited bids from defendant and other subcontractors for the
installation of reinforcing steel in the construction of a waste water treatment plant in Fresno
County. Plaintiff included defendant's bid in its master bid, which was ultimately accepted by the
public sanitation district, the proposed owner of the plant. After defendant refused to perform
in accordance with its bid on the subcontract, plaintiff brought the present action to recover
$102,660 in damages for defendant's alleged breach of contract. (A second cause of action,
claiming defendant's negligence in preparing its bid, was dismissed during trial and is not presently
at issue.)


The allegations of plaintiff's first cause of action may be summarized: defendant submitted a
written bid of $139,511 for the work; defendants gave a subsequent ‘verbal promise‘ that the work
would be performed for the bid price; plaintiff ‘reasonably relied‘ on defendant's bid and promise
in submitting its master bid; defendant knew or should have known that plaintiff would submit a
master bid based upon defendant's bid; defendant refused to perform in accordance with its bid;
plaintiff was required to expend $242,171 to perform the reinforcing steel work; as a result plaintiff
was damaged in the amount of $102,660; and ‘Injustice can be avoided only by enforcement of
defendant's promise to perform ....‘



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAEVS1152&originatingDoc=I7527a979fad211d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACNART1S16&originatingDoc=I7527a979fad211d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=51CALIF2D409&originatingDoc=I7527a979fad211d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958127834&pubNum=661&originatingDoc=I7527a979fad211d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





C & K Engineering Contractors v. Amber Steel Co., 23 Cal.3d 1 (1978)
587 P.2d 1136, 151 Cal.Rptr. 323


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 5


Defendant's answer to the complaint alleged its bid was the result of an ‘honest mistake‘ in
calculation; plaintiff knew of the mistake but failed to notify defendant or permit it to revise its bid
as is customary in the industry; and plaintiff's conduct in this regard should bar it from recovering
damages. *6


Defendant demanded a jury trial. The trial court, deeming the case to be essentially in equity,
denied the request but empaneled an advisory jury to consider the sole issue of plaintiff's reasonable
reliance on defendant's promise. The jury found that plaintiff reasonably relied to its detriment
on defendant's bid. The trial court adopted this finding and entered judgment in plaintiff's favor
for $102,620, the approximate amount of its prayer, together with interest and costs. Defendant
appeals.


Defendant's primary contention is that it was improperly denied a jury trial of plaintiff's action for
damages. In resolving this contention we first review the nature and derivation of the doctrine of
promissory estoppel. Thereafter, we discuss certain authorities governing the right to jury trial in
this state. As will appear, we have concluded that by reason of the essentially equitable nature of
the doctrine and plaintiff's exclusive reliance upon it in the present action, the case was properly
triable by the court with an advisory jury.


1. Promissory Estoppel
(1) The elements of the doctrine of promissory estoppel, as described concisely in section 90 of
the Restatement of Contracts, are as follows: ‘A promise which the promisor should reasonably
expect to induce action or forbearance of a definite and substantial character on the part of the
promisee and which does induce such action or forbearance is binding if injustice can be avoided
only by enforcement of the promise.‘ The foregoing rule has been judicially adopted in California
and it applies to actions, such as the present case, to enforce a subcontractor's bid. (Drennan v.
Star Paving Co., supra, 51 Cal.2d 409, 413-415; Saliba-Kringlen Corp. v. Allen Engineering Co.
(1971) 15 Cal.App.3d 95, 111 [92 Cal.Rptr. 799].) It is undisputed that plaintiff's complaint in
the matter before us relies exclusively upon the doctrine to enforce defendant's alleged promise
to perform its bid. In fact, the language of the complaint, summarized above, paraphrases that of
section 90 in asserting that ‘Injustice can be avoided only by enforcement of defendant's promise
to perform ....‘


We have recently characterized promissory estoppel as ‘a doctrine which employs equitable
principles to satisfy the requirement that consideration must be given in exchange for the promise
sought to be enforced. [Citations.]‘ (Raedeke v. Gibraltar Sav. & Loan Assn. (1974) 10 Cal.3d
665, 672 [111 Cal.Rptr. 693, 517 P.2d 1157], italics added; see *7  Seymour v. Oelrichs (1909)
156 Cal. 782, 794-800 [106 P. 88]; Klein v. Farmer (1948) 85 Cal.App.2d 545, 552-553 [194 P.2d
106].) Many years ago in Seymour, we recognized a comparable doctrine in the enforcement of
an oral promise to enter into a written contract of employment, where plaintiff had detrimentally
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relied thereon by surrendering his former position. We observed therein that ‘The right of courts of
equity to hold a person estopped to assert the statute of frauds, where such assertion would amount
to practicing a fraud, cannot be disputed.‘ (156 Cal. at p. 794, italics added.) We did not find that
application of the doctrine of equitable estoppel was barred by the fact that the case involved a
promise of future action rather than a representation of fact. (Pp. 797-800.)


Treatise writers and commentators have confirmed the generally equitable nature of promissory
estoppel in enforcing a promise which otherwise would be unenforceable. (See 3 Pomeroy, Equity
Jurisprudence (5th ed. 1941) § 808b, at pp. 211-216; 1 Williston, Contracts (3d ed. 1957) §
140, pp. 618-619, fn. 6; Seavey, Reliance Upon Gratuitous Promises or Other Conduct (1951)
64 Harv.L.Rev. 913, 925; Henderson, Promissory Estoppel and Traditional Contract Doctrine
(1969) 78 Yale L.J. 343, 379-380; Ames, The History of Assumpsit (1888) 2 Harv.L.Rev. 1, 14.)
As expressed by Professor Henderson, ‘[P]romissory estoppel is a peculiarly equitable doctrine
designed to deal with situations which, in total impact, necessarily call into play discretionary
powers, ...‘ (78 Yale L.J., supra, at pp. 379-380, italics added.) One distinguished commentator
has observed that promissory estoppel derives from both ‘the decisions of the courts of common
law from the very beginnings of the action of assumpsit [as well as] the decrees of courts of equity
making a very flexible use of the doctrine of 'estoppel,’ ...‘ (1A Corbin, Contracts (1963) § 194,
at p. 193, fn. omitted; see also id., § 195.) The available authorities generally concur, however,
that as of 1850 assumpsit would not lie to enforce a gratuitous promise, where the promisee's
detrimental reliance was not requested by the promisor. (Ames, supra, 2 Harv.L.Rev. at p. 14;
Seavey, supra, 64 Harv.L.Rev. at p. 913; Shattuck, Gratuitous Promises—A New Writ (1937) 35
Mich.L.Rev. 908, 909-914; 1 Williston, supra, at pp. 618-619, fn. 6; 8 Holdsworth, A History of
English Law (1966) p. 10.)


The equitable character of promissory estoppel is confirmed by a close scrutiny of the purpose of
the doctrine, namely, that ‘injustice can be avoided only by enforcement of the promise.‘ (Rest.,
Contracts, supra, § 90, italics added.) As expressed by us in a similar subcontractor bid *8
case, once the prerequisites of the doctrine are met, ‘... it is only fair that plaintiff should have
at least an opportunity to accept defendant's bid after the general contract has been awarded to
him.‘ (Drennan v. Star Paving Co., supra, 51 Cal.2d at p. 415, italics added; see also Seavey,
supra, 64 Harv.L.Rev. at p. 925; Henderson, supra, 78 Yale L.J. at p. 379 [‘The specific concern of
Section 90 with 'injustice,’ standing alone, contemplates broad judicial discretion to make use of
equitable principles‘].) We think that it is noteworthy that a proposed addition to section 90 would
add the language ‘The remedy granted for breach may be limited as justice requires.‘ (Rest.2d
Contracts (Tent. Drafts Nos. 1-7, 1973) § 90, p. 215, italics added; Swinerton & Walberg Co. v.
City of Inglewood—L. A. County Civic Center Authority (1974) 40 Cal.App.3d 98, 103, fn. 7 [114
Cal.Rptr. 834].)
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(2) We conclude, accordingly, that the doctrine of promissory estoppel is essentially equitable in
nature, developed to provide a remedy (namely, enforcement of a gratuitous promise) which was
not generally available in courts of law prior to 1850. We now move to an examination of the
authorities on the subject of the right to a jury trial, to determine whether the equitable nature of
plaintiff's action precluded a jury trial as a matter of right.


2. Right to Jury Trial
(3) The right to a jury trial is guaranteed by our Constitution. (Cal. Const., art. I, § 16.) We have
long acknowledged that the right so guaranteed, however, is the right as it existed at common law
in 1850, when the Constitution was first adopted, ‘and what that right is, is a purely historical
question, a fact which is to be ascertained like any other social, political or legal fact.‘ (People
v. One 1941 Chevrolet Coupe (1951) 37 Cal.2d 283, 287 [231 P.2d 832]; accord Southern Pac.
Transportation Co. v. Superior Court (1976) 58 Cal.App.3d 433, 436 [129 Cal.Rptr. 912]; Meyer
Koulish Co. v. Cannon (1963) 213 Cal.App.2d 419, 430 [28 Cal.Rptr. 757]; Veale v. Piercy (1962)
206 Cal.App.2d 557, 560 [24 Cal.Rptr. 91].) As a general proposition, ‘[T]he jury trial is a matter
of right in a civil action at law, but not in equity.‘ (Southern Pac. Transportation Co. v. Superior
Court, supra, 58 Cal.App.3d at p. 436; accord Abbott v. City of Los Angeles (1958) 50 Cal.2d 438,
462 [326 P.2d 484]; People v. One 1941 Chevrolet Coupe, supra, 37 Cal.2d at p. 299; Paularena
v. Superior Court (1965) 231 Cal.App.2d 906, 911 [42 Cal.Rptr. 366].) *9


(4) As we stated in People v. One 1941 Chevrolet Coupe, supra, 37 Cal.2d 283, ‘'If the action has
to deal with ordinary common-law rights cognizable in courts of law, it is to that extent an action
at law. In determining whether the action was one triable by a jury at common law, the court is
not bound by the form of the action but rather by the nature of the rights involved and the facts
of the particular case—the gist of the action. A jury trial must be granted where the gist of the
action is legal, where the action is in reality cognizable at law.’‘ (P. 299, fn. omitted, italics added.)
On the other hand, if the action is essentially one in equity and the relief sought ‘depends upon
the application of equitable doctrines,‘ the parties are not entitled to a jury trial. (E.g., Hartman v.
Burford (1966) 242 Cal.App.2d 268, 270 [51 Cal.Rptr. 309] [enforcement of promise to make a
will]; Tibbitts v. Fife (1958) 162 Cal.App.2d 568, 572 [328 P.2d 212] [establishment of constructive
trust].) Although we have said that ‘the legal or equitable nature of a cause of action ordinarily
is determined by the mode of relief to be afforded‘ ( Raedeke v. Gibraltar Sav. & Loan Assn.,
supra, 10 Cal.3d 665, 672), the prayer for relief in a particular case is not conclusive (Paularena v.
Superior Court, supra, 231 Cal.App.2d at pp. 911-912; Interinsurance Exchange v. Savior (1975)
51 Cal.App.3d 691, 694 [124 Cal.Rptr. 239]). Thus, ‘The fact that damages is one of a full range
of possible remedies does not guarantee ... the right to a jury ....‘ (Southern Pac. Transportation
Co. v. Superior Court, supra, 58 Cal.App.3d at p. 437.)


(5) In the present case, the complaint purports to seek recovery of damages for breach of contract,
in form an action at law in which a right to jury trial ordinarily would exist. ( Raedeke, supra, 10
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Cal.3d at p. 671; Interinsurance Exchange, supra, 51 Cal.App.3d at p. 694; Code Civ. Proc., §
592.) As we have seen, however, the complaint seeks relief which was available only in equity,
namely, the enforcement of defendant's gratuitous promise to perform its bid through application
of the equitable doctrine of promissory estoppel. Although there is no direct authority on point,
several cases have held that actions based upon the analogous principle of equitable estoppel may
be tried by the court without a jury. (Jaffe v. Albertson Co. (1966) 243 Cal.App.2d 592, 607-608 [53
Cal.Rptr. 25] [estoppel to bar reliance on statute of frauds]; Moss v. Bluemm (1964) 229 Cal.App.2d
70, 72-73 [40 Cal.Rptr. 50] [estoppel to bar statute of limitations defense]; Richard v. Degan &
Brody, Inc. (1960) 181 Cal.App.2d 289, 295 [5 Cal.Rptr. 263] [estoppel as defense to unlawful
detainer action]; *10  Ford v. Palisades Corp. (1950) 101 Cal.App.2d 491, 498-499 [225 P.2d
545] [statute of frauds]; see Raedeke v. Gibraltar Sav. & Loan Assn., supra, 10 Cal.3d 665, 674,
and fn. 4.)


Defendant responds by relying primarily upon certain dictum in Raedeke, supra, which also
concerned an action based on promissory estoppel. The Raedeke complaint alleged dual theories
of traditional breach of contract and promissory estoppel. We stressed that the ‘resolution of the
instant case did not depend entirely upon the application of equitable principles; the doctrine of
promissory estoppel was only one of two alternative theories of recovery.‘ (P. 674, fn. omitted.)
Accordingly, we held in Raedeke that plaintiffs were entitled to a jury trial, and that the trial court
erred in treating the jury's findings and verdict as advisory only. In a footnote, however, we added
the following dictum: ‘Moreover, even as to plaintiffs' reliance upon promissory estoppel, there
is some basis for holding that the action remained one at law. 'The fact that equitable principles
are applied in the action does not necessarily identify the resultant relief as equitable. [Citations.]
Equitable principles are a guide to courts of law as well as of equity. [Citations.] Furthermore,
the incidental adoption of equitable sounding measures to effect the application of equitable
principles in an action at law, such as for damages, does not change the character of that action.
[Citations.]’ (Paularena v. Superior Court, supra, 231 Cal.App.2d 906, 912.)‘ (10 Cal.3d at p.
674, fn. 4.)


The foregoing general principles do not alter our conclusion that the present action is, essentially,
one recognized only in courts of equity and, despite plaintiff's request for damages, is not an ‘action
at law‘ involving, to use the Raedeke language, the ‘incidental adoption of equitable sounding
measures.‘ Defendant before us has argued that because plaintiff sought to recover damages rather
than to compel defendant to perform its bid, plaintiff requested relief which is available at common
law. Yet, as we have seen, damages at law were unavailable in actions for breach of a gratuitous
promise. The only manner in which damages have been recognized in such cases of gratuitous
promises is by application of the equitable doctrine of promissory estoppel which renders
such promises legally binding. (See Saliba-Kringlen Corp. v. Allen Engineering Co., supra, 15
Cal.App.3d 95, 111.) Without the employment of this doctrine, essentially equitable, there was no
remedy at all. As illustrated by the express language of section 90 of the Restatement of Contracts,
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promissory estoppel is used to avoid injustice ‘by enforcement of the promise.‘ (Italics added.)
*11


Furthermore, the addition, in such cases, of a prayer for damages does not convert what is
essentially an equitable action into a legal one for which a jury trial would be available. This
was demonstrated in a recent case, Southern Pac. Transportation Co. v. Superior Court, supra,
58 Cal.App.3d 433, wherein plaintiff sought damages as a good faith improver of land owned by
another person. (See Code Civ. Proc., § 871.1 et seq.) The appellate court rejected the contention
that plaintiff's request for damages necessarily identified the action as one at law. The court first
noted that since the good faith improver statute had no counterpart in English common law,
‘classification of the action as either legal or equitable depends upon characterization of the nature
of the relief sought.‘ (P. 437.)


The Southern Pac. Transportation court properly observed that under the statute, the trial court
must ‘effect such an adjustment of the rights, equities, and interests‘ of the parties as was consistent
with substantial justice. (Code Civ. Proc., § 871.5.) Thus, the action was essentially one calling
for the exercise of equitable principles. The court added, ‘The fact that damages is one of a full
range of possible remedies does not guarantee real parties the right to a jury,‘ since ‘there is no
possibility of severing the legal from the equitable. The trier of fact must determine whether to
quiet title in the improver on the condition he pay to the landowner the value of the unimproved
land, or whether and in what amount, to award damages to the improver, or whether to require a
completely different form of relief. ... Such a determination is not susceptible of division into one
component to be resolved by the court and another component to be determined by a jury. Only one
decision can be made, and it must make a proper adjustment of the 'rights, equities, and interests' of
all the parties involved.‘ (Pp. 437-438.) The court concluded that in view of the various equitable
considerations involved, it would be ‘an impossible task‘ for a jury to resolve the dispute. (P. 438.)


Similarly, in the present case, the trier of fact is called upon to determine whether ‘injustice can
be avoided only by enforcement of [defendant's] promise.‘ (Rest., Contracts, § 90.) The ‘gist‘ of
such an action is equitable. Both historically and functionally, the task of weighing such equitable
considerations is to be performed by the trial court, not the jury. We conclude that the trial court
properly treated the action as equitable in nature, to be tried by the court with or without an advisory
jury as the court elected. *12


3. Exclusion of Custom Evidence
(6) Defendant next contends that the trial court erred in excluding certain evidence of industry
custom, which evidence assertedly would have supported a finding that plaintiff did not reasonably
rely upon defendant's low bid. This evidence would have shown that it is customary for the general
contractor, prior to accepting a bid, to disclose to subcontractors the approximate disparity (in
either percentage or dollar amounts) between the bids.
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The proffered testimony was properly rejected as cumulative and of doubtful relevance. At trial,
the evidence indicated that ordinarily the various subcontractors' bids are within 5 to 15 percent
of each other, and seldom more than 20 percent apart. Defendant's bid in the present case was
approximately 40 percent lower than the next lowest bid.


The record also discloses, however, that after plaintiff received all bids, its chief estimator (Potts)
called defendant's chief estimator (Bass) to confirm defendant's bid. According to Potts, he told
Bass that defendant's bid was ‘a hell of a lot‘ lower than 20 percent below the other bids, and
he asked Bass to recheck defendant's figures. Bass did so and confirmed the bid, which plaintiff
thereupon included in its master bid. The testimony of Bass was in conflict with that of Potts
as to the nature of the telephone conversation, Bass saying that Potts told him the bid was ‘in
the neighborhood‘ of 20 percent below other bids. The trial court and advisory jury evidently
disbelieved Bass. The trial court specifically found that Potts advised Bass that ‘defendant's bid
was substantially lower than other bids.‘ Moreover, both the court and the jury (responding to a
special verdict interrogatory) found that plaintiff reasonably and justifiably relied on defendant's
bid.


In light of the foregoing testimony, and the resolution by court and jury of its conflicts, it is not
reasonably likely that the proffered custom evidence would have produced a different verdict.
Plaintiff never disputed the existence of a custom to warn subcontractors of unusually low bids; in
fact, Potts' testimony was directed toward showing that plaintiff complied with such a custom by
notifying defendant of its substantially lower bid and asking for confirmation thereof. We conclude
that the court did not err in excluding the evidence. *13


4. Exclusion of Statements During Settlement Negotiations
(7) Finally, defendant contends that the trial court erred in excluding certain statements made by
plaintiff's agent, Olson, during settlement negotiations. Defendant offered to prove that, during
settlement discussions, Olson admitted that Potts recounted to him a version of the Potts-Bass
telephone conversation which was ‘practically word for word‘ the same as Bass' own version.
Such testimony might have impeached Potts' direct testimony to the effect that he advised Bass
that defendant's bid was ‘a hell of a lot‘ lower than the other bids.


The trial court properly excluded the evidence, for under Evidence Code section 1152, subdivision
(a), ‘conduct or statements made in negotiation [of compromise] ... [are] inadmissible to prove ...
liability. ...‘ Defendant relies on People ex rel. Dept. Public Works v. Forster (1962) 58 Cal.2d
257, 263-265 [23 Cal.Rptr. 582, 373 P.2d 630], wherein we held that an independent and absolute
admission of fact which is intended to admit liability is admissible even though it was made
during the course of compromise negotiations. The Forster case, however, was decided prior to
the enactment of section 1152, and the comment of the California Law Revision Commission
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make it clear that the current language of this section changed the prior law under the Forster
decision. According to the commission, ‘[t]he rule of the Forster case is changed by Section
1152 because that rule prevents the complete candor between the parties that is most conducive
to settlement.‘ (See County of San Joaquin v. Galletti (1967) 252 Cal.App.2d 840, 842-843 [61
Cal.Rptr. 62]; see also Witkin, Cal. Evidence (2d ed. 1966) pp. 337-338; but see Moving Picture
etc. Union v. Glasgow Theaters, Inc. (1970) 6 Cal.App.3d 395, 402 [86 Cal.Rptr. 33].)


In the present case, the excluded admission occurred during compromise negotiations in which
both parties were discussing, and attempting to discover, the facts underlying their dispute. The
strong public policy favoring settlement negotiations and the necessity of candor in conducting
them combine to require exclusion of Olson's admission.


The judgment is affirmed.


Tobriner, J., Mosk, J., Clark, J., and Manuel, J., concurred. *14


NEWMAN, J.
I dissent. The Chancery Court in England sometimes created rights, sometimes remedies. When
California courts decide whether a jury trial should be assured, I believe that they should focus
not on rights but on remedies. A plaintiff who seeks damages should be entitled to a jury. One
who seeks specific performance or an injunction or quiet title, etc. (plus supplementary damages
or ‘damages in lieu‘ that would have been allowed in Chancery) is not entitled to a jury.


The majority opinion here discusses ‘promissory estoppel,‘ ‘equitable estoppel,‘ ‘equitable
principles,‘ ‘equitable doctrine,‘ ‘equitable nature,‘ and even ‘injustice.‘ To pretend that words
like those enable us to isolate ‘ordinary common-law rights cognizable in courts of law‘ or that
‘the gist of the action‘ governs (quoting from People v. One 1941 Chevrolet Coupe (1951) 37
Cal.2d 283, 299 [231 P.2d 832]) seems to me to be uninstructive fictionalizing. We are told that
courts deal with ‘a purely historical question, a fact which is to be ascertained like any other social,
political or legal fact‘ ( id., at p. 287). Yet how often, I wonder, do (or should) California judges
instead decide whether the wisdom of a Corbin, in 1963, outweighs comments by Ames, Seavey,
Shattuck, and Williston written during the period from 1888 to 1957?


In fact, most rights that are now enforced via a jury were created not by courts but by legislatures.
We look at the remedy sought, not at the judicial or legislative history of the right, to decide whether
the trial is to be ‘legal‘ or ‘equitable.‘ There are troubling borderlines, but the basic rule should
be that no jury is required when plaintiff seeks equitable relief rather than ‘legal‘ damages. That
approach requires no complex, historical research regarding when and by whom certain rights
were created. It also requires less reliance on the anomalies of England's unique juridical history.
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Courts thus may focus on a basic policy concern; that is, the typically more continuing and more
personalized involvement of the trial judge in specific performance and injunctive decrees than
in mere judgments for damages.


The doctrine of promissory estoppel was not, I suggest, ‘developed to provide a remedy (namely,
enforcement of a gratuitous promise)‘ as the majority here contend. What it really did was to help
create a new right *15  (just as statutes help create new rights) that apparently, but only if we
reject what seems to have been Corbin's view, was enforced as of 1850 in Chancery but not at
common law.


Plaintiff in this case sought damages for an alleged breach of contract. He did not seek equitable
relief. Thus defendant should have been granted the jury trial he requested.


Bird, C. J., concurred.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Preliminary Provisions


West's Ann.Cal.C.C.P. § 12


§ 12. Computation of time


Currentness


The time in which any act provided by law is to be done is computed by excluding the first day,
and including the last, unless the last day is a holiday, and then it is also excluded.


Credits
(Enacted in 1872.)


West's Ann. Cal. C.C.P. § 12, CA CIV PRO § 12
Current with urgency legislation through Ch. 545 of 2022 Reg.Sess. Some statute sections may
be more current, see credits for details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 4. Miscellaneous Provisions (Refs & Annos)
Title 1. Of the General Principles of Evidence


West's Ann.Cal.C.C.P. § 1858


§ 1858. Construction of statutes or instruments; duty of judge


Currentness


In the construction of a statute or instrument, the office of the Judge is simply to ascertain and
declare what is in terms or in substance contained therein, not to insert what has been omitted,
or to omit what has been inserted; and where there are several provisions or particulars, such a
construction is, if possible, to be adopted as will give effect to all.


Credits
(Enacted in 1872.)


West's Ann. Cal. C.C.P. § 1858, CA CIV PRO § 1858
Current with urgency legislation through Ch. 545 of 2022 Reg.Sess. Some statute sections may
be more current, see credits for details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 8. Of the Trial and Judgment in Civil Actions (Refs & Annos)


Chapter 5. Trial by the Court (Refs & Annos)


West's Ann.Cal.C.C.P. § 631


§ 631. Right to jury trial; demand for jury trial; payment of nonrefundable fee
by at least one party on each side of case; failure to timely pay fee; daily deposit


of sum equal to that day’s fees and mileage of the jury; waiver of jury trial


Effective: September 17, 2012
Currentness


(a) The right to a trial by jury as declared by Section 16 of Article I of the California Constitution
shall be preserved to the parties inviolate. In civil cases, a jury may only be waived pursuant to
subdivision (f).


(b) At least one party demanding a jury on each side of a civil case shall pay a nonrefundable fee
of one hundred fifty dollars ($150), unless the fee has been paid by another party on the same side
of the case. The fee shall offset the costs to the state of providing juries in civil cases. If there are
more than two parties to the case, for purposes of this section only, all plaintiffs shall be considered
one side of the case, and all other parties shall be considered the other side of the case. Payment
of the fee by a party on one side of the case shall not relieve parties on the other side of the case
from waiver pursuant to subdivision (f).


(c) The fee described in subdivision (b) shall be due on or before the date scheduled for the initial
case management conference in the action, except as follows:


(1) In unlawful detainer actions, the fees shall be due at least five days before the date set for trial.


(2) If no case management conference is scheduled in a civil action, or the initial case management
conference occurred before June 28, 2012, and the initial complaint was filed on or after July 1,
2011, the fee shall be due no later than 365 calendar days after the filing of the initial complaint.
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(3) If the initial case management conference occurred before June 28, 2012, and the initial
complaint in the case was filed before July 1, 2011, the fee shall be due at least 25 calendar days
before the date initially set for trial.


(4) If the party requesting a jury has not appeared before the initial case management conference,
or first appeared more than 365 calendar days after the filing of the initial complaint, the fee shall
be due at least 25 calendar days before the date initially set for trial.


(d) If a party failed to timely pay the fee described in subdivision (b) that was due between June
27, 2012, and November 30, 2012, the party will be relieved of a jury waiver on that basis only if
the party pays the fee on or before December 31, 2012, or 25 calendar days before the date initially
set for trial, whichever is earlier.


(e) The parties demanding a jury trial shall deposit with the clerk or judge, at the beginning of the
second and each succeeding day's session, a sum equal to that day's fees and mileage of the jury,
including the fees and mileage for the trial jury panel if the trial jury has not yet been selected and
sworn. If more than one party has demanded a jury, the respective amount to be paid daily by each
party demanding a jury shall be determined by stipulation of the parties or by order of the court.


(f) A party waives trial by jury in any of the following ways:


(1) By failing to appear at the trial.


(2) By written consent filed with the clerk or judge.


(3) By oral consent, in open court, entered in the minutes.


(4) By failing to announce that a jury is required, at the time the cause is first set for trial, if it is
set upon notice or stipulation, or within five days after notice of setting if it is set without notice
or stipulation.
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(5) By failing to timely pay the fee described in subdivision (b), unless another party on the same
side of the case has paid that fee.


(6) By failing to deposit with the clerk or judge, at the beginning of the second and each succeeding
day's session, the sum provided in subdivision (e).


(g) The court may, in its discretion upon just terms, allow a trial by jury although there may have
been a waiver of a trial by jury.


(h) The court shall transmit the fee described in subdivision (b) to the State Treasury for deposit
in the Trial Court Trust Fund within 45 calendar days after the end of the month in which the fee
is paid to the court.


Credits
(Added by Stats.1988, c. 10, § 3, eff. Feb. 17, 1988. Amended by Stats.1988, c. 278, § 1; Stats.1989,
c. 15, § 2, eff. May 10, 1989; Stats.1998, c. 931 (S.B.2139), § 83, eff. Sept. 28, 1998; Stats.1999,
c. 83 (S.B.966), § 24; Stats.2000, c. 127 (A.B.2866), § 2, eff. July 10, 2000; Stats.2002, c.
806 (A.B.3027), § 15; Stats.2012, c. 41 (S.B.1021), § 3, eff. June 27, 2012; Stats.2012, c. 342
(A.B.1481), § 1, eff. Sept. 17, 2012.)


West's Ann. Cal. C.C.P. § 631, CA CIV PRO § 631
Current with urgency legislation through Ch. 545 of 2022 Reg.Sess. Some statute sections may
be more current, see credits for details.
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West's Annotated California Codes
Constitution of the State of California 1879 (Refs & Annos)


Article I. Declaration of Rights (Refs & Annos)


West's Ann.Cal.Const. Art. 1, § 16


§ 16. Jury trial; three-fourths verdict; waiver of jury trial; number of jurors


Currentness


Sec. 16. Trial by jury is an inviolate right and shall be secured to all, but in a civil cause three-
fourths of the jury may render a verdict. A jury may be waived in a criminal cause by the consent
of both parties expressed in open court by the defendant and the defendant's counsel. In a civil
cause a jury may be waived by the consent of the parties expressed as prescribed by statute.


In civil causes the jury shall consist of 12 persons or a lesser number agreed on by the parties in
open court. In civil causes other than causes within the appellate jurisdiction of the court of appeal
the Legislature may provide that the jury shall consist of eight persons or a lesser number agreed
on by the parties in open court.


In criminal actions in which a felony is charged, the jury shall consist of 12 persons. In criminal
actions in which a misdemeanor is charged, the jury shall consist of 12 persons or a lesser number
agreed on by the parties in open court.


Credits
(Added Nov. 5, 1974. Amended Nov. 4, 1980. Amended by Stats.1996, Res. c. 36 (S.C.A.4),
(Prop. 220, approved June 2, 1998, eff. June 3, 1998).)


Editors' Notes


LAW REVISION COMMISSION COMMENTS


1998 Amendment


For background relating to the amendment to Section 16 of Article I of the California
Constitution made by Proposition 220 (approved by the electors June 2, 1998), see Trial Court
Unification: Constitutional Revision (SCA 3), 24 Cal. L. Revision Comm'n Reports 1 (1994). [28
Cal.L.Rev.Comm. Reports App. 8 (1998)].
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Notes of Decisions (2846)


West's Ann. Cal. Const. Art. 1, § 16, CA CONST Art. 1, § 16
Current with urgency legislation through Ch. 13 of 2014 Reg.Sess. and all propositions on the
6/3/2014 ballot.


End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
California Rules of Court (Refs & Annos)


Title 8. Appellate Rules (Refs & Annos)
Division 1. Rules Relating to the Supreme Court and Courts of Appeal (Refs &
Annos)


Chapter 2. Civil Appeals (Refs & Annos)
Article 3. Briefs in the Court of Appeal (Refs & Annos)


Cal.Rules of Court, Rule 8.200
Formerly cited as CA ST A Rule 13


Rule 8.200. Briefs by parties and amici curiae


Currentness


(a) Parties' briefs


(1) Each appellant must serve and file an appellant's opening brief.


(2) Each respondent must serve and file a respondent's brief.


(3) Each appellant may serve and file a reply brief.


(4) No other brief may be filed except with the permission of the presiding justice, unless it qualifies
under (b) or (c)(7).


(5) Instead of filing a brief, or as part of its brief, a party may join in or adopt by reference all or
part of a brief in the same or a related appeal.


(b) Supplemental briefs after remand or transfer from Supreme Court


(1) Within 15 days after finality of a Supreme Court decision remanding or order transferring a
cause to a Court of Appeal for further proceedings, any party may serve and file a supplemental
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opening brief in the Court of Appeal. Within 15 days after such a brief is filed, any opposing party
may serve and file a supplemental responding brief.


(2) Supplemental briefs must be limited to matters arising after the previous Court of Appeal
decision in the cause, unless the presiding justice permits briefing on other matters.


(3) Supplemental briefs may not be filed if the previous decision of the Court of Appeal was a
denial of a petition for a writ within its original jurisdiction without issuance of an alternative writ
or order to show cause.


(c) Amicus curiae briefs


(1) Within 14 days after the last appellant's reply brief is filed or could have been filed under rule
8.212, whichever is earlier, any person or entity may serve and file an application for permission
of the presiding justice to file an amicus curiae brief. For good cause, the presiding justice may
allow later filing.


(2) The application must state the applicant's interest and explain how the proposed amicus curiae
brief will assist the court in deciding the matter.


(3) The application must also identify:


(A) Any party or any counsel for a party in the pending appeal who:


(i) Authored the proposed amicus brief in whole or in part; or


(ii) Made a monetary contribution intended to fund the preparation or submission of the brief;
and


(B) Every person or entity who made a monetary contribution intended to fund the preparation or
submission of the brief, other than the amicus curiae, its members, or its counsel in the pending
appeal.
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(4) The proposed brief must be served and must accompany the application, and may be combined
with it.


(5) The covers of the application and proposed brief must identify the party the applicant supports,
if any.


(6) If the court grants the application, any party may file an answer within the time the court
specifies. The answer must be served on all parties and the amicus curiae.


(7) The Attorney General may file an amicus curiae brief without the presiding justice's permission,
unless the brief is submitted on behalf of another state officer or agency. The Attorney General
must serve and file the brief within 14 days after the last appellant's reply brief is filed or could have
been filed under rule 8.212, whichever is earlier, and must provide the information required by (2)
and comply with (5). Any party may serve and file an answer within 14 days after the brief is filed.


Credits
(Formerly Rule 13, adopted, eff. Jan. 1, 2002. As amended, eff. Jan. 1, 2003. Renumbered Rule
8.200 and amended, eff. Jan. 1, 2007. As amended, eff. Jan. 1, 2008; Jan. 1, 2009; Jan. 1, 2017.)


Cal. Rules of Court, Rule 8.200, CA ST APPELLATE Rule 8.200
Current with amendments received through September 1, 2022. Some rules may be more current,
see credits for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
California Rules of Court (Refs & Annos)


Title 8. Appellate Rules (Refs & Annos)
Division 1. Rules Relating to the Supreme Court and Courts of Appeal (Refs &
Annos)


Chapter 9. Proceedings in the Supreme Court (Refs & Annos)


Cal.Rules of Court, Rule 8.520
Formerly cited as CA ST A Rule 29.1


Rule 8.520. Briefs by parties and amici curiae; judicial notice


Currentness


(a) Parties' briefs; time to file


(1) Within 30 days after the Supreme Court files the order of review, the petitioner must serve and
file in that court either an opening brief on the merits or the brief it filed in the Court of Appeal.


(2) Within 30 days after the petitioner files its brief or the time to do so expires, the opposing party
must serve and file either an answer brief on the merits or the brief it filed in the Court of Appeal.


(3) The petitioner may file a reply brief on the merits or the reply brief it filed in the Court of
Appeal. A reply brief must be served and filed within 20 days after the opposing party files its brief.


(4) A party filing a brief it filed in the Court of Appeal must attach to the cover a notice of its
intent to rely on the brief in the Supreme Court.


(5) The time to serve and file a brief may not be extended by stipulation but only by order of the
Chief Justice under rule 8.60.


(6) The court may designate which party is deemed the petitioner or otherwise direct the sequence
in which the parties must file their briefs.
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(b) Form and content


(1) Briefs filed under this rule must comply with the relevant provisions of rule 8.204.


(2) The body of the petitioner's brief on the merits must begin by quoting either:


(A) Any order specifying the issues to be briefed; or, if none,


(B) The statement of issues in the petition for review and, if any, in the answer.


(3) Unless the court orders otherwise, briefs on the merits must be limited to the issues stated in
(2) and any issues fairly included in them.


(c) Length


(1) If produced on a computer, an opening or answering brief on the merits must not exceed 14,000
words, including footnotes, and a reply brief on the merits must not exceed 8,400 words, including
footnotes. Each brief must include a certificate by appellate counsel or an unrepresented party
stating the number of words in the brief. The person certifying may rely on the word count of the
computer program used to prepare the brief.


(2) If typewritten, an opening or answering brief on the merits must not exceed 50 pages and a
reply brief on the merits must not exceed 30 pages.


(3) The tables required under rule 8.204(a)(1), the cover information required under rule 8.204(b)
(10), a certificate under (1), any signature block, any attachment under (h), and any quotation of
issues required by (b)(2) are excluded from the limits stated in (1) and (2).


(4) On application and for good cause, the Chief Justice may permit a longer brief.


(d) Supplemental briefs
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(1) A party may file a supplemental brief limited to new authorities, new legislation, or other
matters that were not available in time to be included in the party's brief on the merits.


(2) A supplemental brief must not exceed 2,800 words, including footnotes, if produced on a
computer or 10 pages if typewritten, and must be served and filed no later than 10 days before
oral argument.


(e) Briefs on the court's request


The court may request additional briefs on any or all issues, whether or not the parties have filed
briefs on the merits.


(f) Amicus curiae briefs


(1) After the court orders review, any person or entity may serve and file an application for
permission of the Chief Justice to file an amicus curiae brief.


(2) The application must be filed no later than 30 days after all briefs that the parties may file under
this rule--other than supplemental briefs--have been filed or were required to be filed. For good
cause, the Chief Justice may allow later filing.


(3) The application must state the applicant's interest and explain how the proposed amicus curiae
brief will assist the court in deciding the matter.


(4) The application must also identify:


(A) Any party or any counsel for a party in the pending appeal who:


(i) Authored the proposed amicus brief in whole or in part; or
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(ii) Made a monetary contribution intended to fund the preparation or submission of the brief;
and


(B) Every person or entity who made a monetary contribution intended to fund the preparation or
submission of the brief, other than the amicus curiae, its members, or its counsel in the pending
appeal.


(5) The proposed brief must be served. It must accompany the application and may be combined
with it.


(6) The covers of the application and proposed brief must identify the party the applicant supports,
if any.


(7) If the court grants the application, any party may file either an answer to the individual amicus
curiae brief or a consolidated answer to multiple amicus curiae briefs filed in the case. The answer
must be filed within 30 days after either the court rules on the last timely filed application to file
an amicus curiae brief or the time for filing applications to file an amicus curiae brief expires,
whichever is later. The answer must be served on all parties and the amicus curiae.


(8) The Attorney General may file an amicus curiae brief without the Chief Justice's permission
unless the brief is submitted on behalf of another state officer or agency. The Attorney General
must serve and file the brief within the time specified in (2) and must provide the information
required by (3) and comply with (6). Any answer must comply with (7).


(g) Judicial notice


To obtain judicial notice by the Supreme Court under Evidence Code section 459, a party must
comply with rule 8.252(a).


(h) Attachments


A party filing a brief may attach copies of relevant local, state, or federal regulations or rules, out-
of-state statutes, or other similar citable materials that are not readily accessible. These attachments
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must not exceed a combined total of 10 pages. A copy of an opinion required to be attached to the
brief under rule 8.1115(c) does not count toward this 10-page limit.


Credits
(Formerly Rule 29.1, adopted, eff. Jan. 1, 2003. Renumbered Rule 8.520 and amended, eff. Jan.
1, 2007. As amended, eff. Jan. 1, 2008; Jan. 1, 2009; Jan. 1, 2011.)


Cal. Rules of Court, Rule 8.520, CA ST APPELLATE Rule 8.520
Current with amendments received through September 1, 2022. Some rules may be more current,
see credits for details.
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2 Cal.5th 844
Supreme Court of California.


John M. CARMACK, as Trustee, etc., et al., Plaintiffs and Respondents,
v.


Rick H. REYNOLDS, Defendant;
Todd A. Frealy, as Trustee in Bankruptcy, etc., Claimant and Appellant.


S224985
|


Filed 3/23/2017


Synopsis
Background: Chapter 7 trustee brought adversary proceeding, seeking to compel turnover of the
undistributed principal to which debtor was entitled under spendthrift trust established by his late
father. The United States Bankruptcy Court for the Central District of California, Meredith A.
Jury, J., granted debtor's motion for summary judgment, and trustee appealed. The Bankruptcy
Appellate Panel (BAP), Hollowell, J., 479 B.R. 67, affirmed, and trustee appealed, and the Court
of Appeals, 2017 WL 1131882, certified question to the California Supreme Court as to the extent
to which a bankruptcy estate may reach a beneficiary's interest in spendthrift trust.


[Holding:] The Supreme Court, Liu, J., held that creditor may petition for pending distribution of
principal as well as up to 25 percent of future payments.


Question answered.


Procedural Posture(s): Certified Question.


West Headnotes (12)


[1] Trusts Spendthrift trusts
A “spendthrift trust” is a trust that provides that the beneficiary's interest cannot be
alienated before it is distributed to the beneficiary.


7 Cases that cite this headnote



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028479046&pubNum=0000164&originatingDoc=I374483a0104e11e79277eb58f3dd13cc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041313944&pubNum=0000999&originatingDoc=I374483a0104e11e79277eb58f3dd13cc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0322143101&originatingDoc=I374483a0104e11e79277eb58f3dd13cc&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/390/View.html?docGuid=I374483a0104e11e79277eb58f3dd13cc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/390k141/View.html?docGuid=I374483a0104e11e79277eb58f3dd13cc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I374483a0104e11e79277eb58f3dd13cc&headnoteId=204129386600120210927174924&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 





Carmack v. Reynolds, 2 Cal.5th 844 (2017)
391 P.3d 625, 215 Cal.Rptr.3d 749, 17 Cal. Daily Op. Serv. 2813...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 2


[2] Trusts Spendthrift trusts
Creditors of the beneficiary of a spendthrift trust generally cannot reach trust assets while
those assets are in the hands of the trustee, even if they have secured a judgment against
the beneficiary; rather, creditors must wait until the trustee makes distributions to the
beneficiary.


8 Cases that cite this headnote


[3] Trusts Validity of spendthrift trusts
The law permits spendthrift trusts because donors have the right to choose the object of
their bounty and to protect their gifts from the donees' creditors.


2 Cases that cite this headnote


[4] Statutes Purpose and intent
Court interpreting a statute seeks to ascertain the intent of the lawmakers so as to effectuate
the purpose of the statute.


5 Cases that cite this headnote


[5] Statutes Language
Court interpreting a statute begins by looking to the statutory language.


2 Cases that cite this headnote


[6] Statutes Plain Language;  Plain, Ordinary, or Common Meaning
Statutes Statute as a Whole;  Relation of Parts to Whole and to One Another
Court interpreting a statute must give the language its usual, ordinary import and accord
significance, if possible, to every word, phrase and sentence in pursuance of the legislative
purpose.


3 Cases that cite this headnote


[7] Statutes Superfluousness
A construction of a statute making some words surplusage is to be avoided.
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1 Cases that cite this headnote


[8] Statutes Context
Statutes Construing together;  harmony
Statutes Subject or purpose
The words of the statute must be construed in context, keeping in mind the statutory
purpose, and statutes or statutory sections relating to the same subject must be harmonized,
both internally and with each other, to the extent possible.


5 Cases that cite this headnote


[9] Statutes Purpose and intent;  determination thereof
Statutes Contemporary and Historical Circumstances
Statutes Plain, literal, or clear meaning;  ambiguity
If the statutory language is susceptible of more than one reasonable interpretation, court
must look to additional canons of statutory construction to determine the Legislature's
purpose; both the legislative history of the statute and the wider historical circumstances
of its enactment may be considered in ascertaining the legislative intent.


8 Cases that cite this headnote


[10] Trusts Spendthrift trusts
The general rule is that principal held in a spendthrift trust may not be touched by creditors
until it is paid to the beneficiary. Cal. Prob. Code § 15301(a).


1 Cases that cite this headnote


[11] Trusts Spendthrift trusts
Where trust assets are not protected by a spendthrift provision, the default rule is that
creditors may reach those assets. Cal. Civ. Proc. Code § 709.010(b).


[12] Trusts Spendthrift trusts
After an amount of principal of a spendthrift trust has become due and payable, but has not
yet been distributed, a creditor can petition to have the trustee pay directly to the creditor
a sum up to the full amount of that distribution unless the trust instrument specifies that
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the distribution is for the beneficiary's support or education and the beneficiary needs the
distribution for those purposes; if no such distribution is pending or if the distribution is
not adequate to satisfy a judgment, a general creditor can petition to levy up to 25 percent
of the payments expected to be made to the beneficiary, reduced by the amount other
creditors have already obtained and subject to the support needs of the beneficiary and any
dependents. Cal. Prob. Code §§ 15301(b), 15306.5, 15307.


See 13 Witkin, Summary of Cal. Law (10th ed. 2005) Trusts, § 151 et seq.


4 Cases that cite this headnote


**626  ***750  9th Cir. No. 12-60068, BAP No. CC-11-1433-HPaD, C.D. Cal. Bankr. Nos.
09-14039-MJ, 09-01205-MJ


Attorneys and Law Firms


Finlayson Toffer Roosevelt & Lilly, Jesse S. Finlayson and Matthew E. Lilly, Irvine, for Claimant
and Appellant.


Law Offices of David W. Meadows and David W. Meadows, Los Angeles, for Defendant.


The Eroen Law Firm and Robert C. Eroen for Plaintiffs and Respondents.


Opinion


Liu, J.


*847  Under the terms of a spendthrift trust established by his parents, defendant Rick H. Reynolds
is entitled to receive over $1 million, all to be *848  paid out of trust principal. Reynolds filed for
bankruptcy before the trust's first payment, and the bankruptcy trustee seeks to determine what
interest the bankruptcy estate has in the trust. The trust is governed by California law, and as the
United States Court of Appeals for the Ninth Circuit observed, the relevant statutory provisions are
“opaque.” (Frealy v. Reynolds (9th Cir. 2015) 779 F.3d 1028, 1029 (Frealy).) Probate Code section
15306.5 appears to limit the bankruptcy estate to 25 percent of the beneficiary's interest; other
provisions of the Probate Code suggest no such limitation. The Ninth Circuit asked us whether
the Probate Code limits a bankruptcy estate's access to a spendthrift trust to 25 percent of the
beneficiary's interest, where the trust pays the beneficiary entirely out of principal. We hold that the
Probate Code does not impose such an absolute limit on a general creditor's access to the trust. With
limited exceptions for distributions explicitly intended or actually required for the beneficiary's
support, a general creditor may reach a sum up to the full amount of any distributions that are
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currently due and payable to the beneficiary even though they are still in the trustee's hands, and
separately may reach a sum up to 25 percent of any payments that are anticipated to be made to
the beneficiary.


***751  I.


Reynolds's parents established the Reynolds Family Trust in 2005. The trust contains a spendthrift
clause, providing that “no interest in the income or principal of any trust created under this
instrument shall be voluntarily or involuntarily anticipated, assigned, encumbered, or subjected
to creditor's [sic] claim or legal process before actual receipt by the beneficiary.” Reynolds's
mother Patsy died in 2007. Following her death, Reynolds's father Freddie received all the trust's
distributions until Freddie died in 2009.


The trust provides that at Freddie's death, Reynolds is entitled to $250,000 from the trust if he
survives Freddie by 30 days. In addition, Reynolds is entitled to receive $100,000 a year for 10
years and then one-third of the remainder. All payments are expected to be made from principal; the
trust's assets are in undeveloped real estate that do not produce income. Those assets are estimated
to be worth several million dollars, although their exact value will not be known until the trust
assets are liquidated.


The day after his father died, Reynolds filed for voluntary bankruptcy under chapter **627  7 of
the United States Bankruptcy Code. The trustees of the Reynolds Family Trust sought a declaratory
judgment on the extent of the bankruptcy trustee's interest in the trust. The bankruptcy court held
that under the California Probate Code, the bankruptcy trustee standing as a hypothetical lien
creditor could reach 25 percent of Reynolds's interest in the trust. The bankruptcy appellate panel
affirmed. The bankruptcy trustee appealed to the *849  Ninth Circuit, which asked us to clarify if
Probate Code section 15306.5 caps a bankruptcy estate's access to a spendthrift trust at 25 percent
of the beneficiary's interest where the trust pays entirely from principal. We granted the Ninth
Circuit's request.


II.


[1]  [2]  [3] A spendthrift trust is a trust that provides that the beneficiary's interest cannot be
alienated before it is distributed to the beneficiary. Creditors of the beneficiary generally cannot
reach trust assets while those assets are in the hands of the trustee, even if they have secured a
judgment against the beneficiary. Rather, creditors must wait until the trustee makes distributions
to the beneficiary. The law permits such trusts because donors have “the right to choose the object
of [their] bounty” and to protect their gifts from the donees' creditors. (Canfield v. Security-First
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Nat. Bank (1939) 13 Cal.2d 1, 11, 87 P.2d 830 (Canfield).) Providing donors some measure of
control over their gifts encourages donors to make those gifts, to the benefit of the donor, the
beneficiary, and ultimately the beneficiary's creditors.


Under the Probate Code, spendthrift provisions are generally valid as to both trust income and trust
principal. (Prob. Code, §§ 15300 [trust income], 15301, subd. (a) [trust principal]; all statutory
references are to the Probate Code unless otherwise noted.) Yet creditors need not always wait for
distributions to reach the debtor's hands. Spendthrift provisions are invalid when grantors name
themselves beneficiaries. (§ 15304, subd. (a).) When a trust includes a valid spendthrift provision,
certain creditors may reach into the trust. Such creditors include those with claims for spousal or
child support (§ 15305) and those with restitution judgments (§ 15305.5). In addition, a state or
local public entity can reach trust assets when the beneficiary owes money for public support (§
15306, subd. (a)) unless distributions from the trust are required to care ***752  for a disabled
beneficiary (§ 15306, subd. (b)).


Even general creditors, including a bankruptcy trustee standing as a hypothetical lien creditor, have
some recourse under three provisions: section 15301, subdivision (b) (section 15301(b)), section
15306.5, and section 15307. The question here is how much access to trust principal a general
creditor has under these provisions.


[4]  [5]  [6]  [7]  [8]  [9] This is a question of statutory construction. We seek to “ascertain the
intent of the lawmakers so as to effectuate the purpose of the statute.” (Day v. City of Fontana
(2001) 25 Cal.4th 268, 272, 105 Cal.Rptr.2d 457, 19 P.3d 1196.) “[W]e begin by looking to the
statutory language. [Citation.] We must give ‘the language its usual, ordinary import and accord[ ]
significance, if possible, to every word, phrase and sentence in pursuance of the legislative *850
purpose. A construction making some words surplusage is to be avoided. The words of the statute
must be construed in context, keeping in mind the statutory purpose, and statutes or statutory
sections relating to the same subject must be harmonized, both internally and with each other,
to the extent possible.’ [Citation.] If the statutory language is susceptible of more than one
reasonable interpretation, we must look to additional canons of statutory construction to determine
the Legislature's purpose. [Citation.] ‘Both the legislative history of the statute and the wider
historical circumstances of its enactment may be considered in ascertaining the legislative intent.’
” (McCarther v. Pacific Telesis Group (2010) 48 Cal.4th 104, 110, 105 Cal.Rptr.3d 404, 225 P.3d
538.)


In construing the provisions at issue, we are mindful that the Reynolds Family Trust is distinctive
in directing all disbursements to be made from principal. In other trusts, productive assets produce
periodic income payments during the life of the trust, and preserving principal is one of the trustee's
paramount duties. (See 76 Am.Jur.2d (2016) **628  Trusts, § 429.) It is common for trusts to
specify that the principal may not be distributed for many years, and liquidating principal may
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signal that the trust's purpose has been fulfilled. We are also mindful that this case arises out
of a bankruptcy proceeding. Ordinarily, a judgment creditor who is unable to satisfy all of the
judgment out of the beneficiary's trust interest may continue to attempt to collect on the balance
of the judgment from whatever other assets the beneficiary may have. Here, however, the amount
Reynolds's creditors will receive depends on the reach of the bankruptcy trustee. Any remaining
debts after the bankruptcy process will be extinguished, and any further distributions will be
unencumbered. (11 U.S.C. § 541(c)(2).) That spendthrift provisions can work to beneficiaries'
advantage in bankruptcy in this way has long been recognized as a characteristic of such provisions.
(See Rest.3d Trusts, § 58, com. a [“An important byproduct of the limited spendthrift protection,
however, is the again limited but nevertheless important insulation that may result from a discharge
in bankruptcy.”].)


A.


We begin with section 15301(b), which provides in pertinent part: “After an amount of principal
has become due and payable to the beneficiary under the trust instrument, upon petition to the court
under Section 709.010 of the Code of Civil Procedure by a judgment creditor, the court may make
an order directing the trustee to satisfy the money judgment out of that principal amount.” Section
709.010 of the Code of Civil Procedure (section 709.010) sets forth the procedure for a judgment
creditor to petition a court to ***753  satisfy the judgment out of the debtor's trust interests.


*851  As the Ninth Circuit observed, the statute does not define “due and payable.” (Frealy, supra,
779 F.3d at p. 1033.) The phrase is used in other provisions such as section 15305, which provides
that creditors with judgments for child or spousal support may petition a court to satisfy their
judgments out of disbursements of either income or principal “as they become due and payable,
presently or in the future.” (§ 15305, subd. (b).) Any disbursement from the trust would appear
to be due and payable in the sense the phrase is used in section 15305. But, as the Ninth Circuit
recognized, applying such a reading to section 15301(b) could mean that creditors have “immediate
access to all of a beneficiary's trust principal,” which would eliminate spendthrift protections as
to principal entirely. (Frealy, at p. 1033.)


We do not think the Legislature intended to remove all protections from trust principal immediately
after specifying that spendthrift provisions are generally valid as applied to principal. (§ 15301,
subd. (a).) Instead, the Legislature provided the limiting principle in the introductory clause of
section 15301(b): “After an amount of principal has become due and payable....” (Italics added.)
This clause indicates that timing is critical: section 15301(b) reaches only those amounts which
are presently set to be paid to the beneficiary. The provision thus requires an amount of principal
to “ha[ve] become” due to the beneficiary, at which point upon a creditor's petition the court may
enter an order “directing the trustee to satisfy the money judgment out of that principal amount.” (§
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15301(b), italics added.) In other words, under this provision creditors may reach the principal
already set to be distributed and only up to the extent of that distribution. Such principal has served
its trust purposes, and in many (but not all) cases, the distribution may signal that the trust is ending.
Section 15301(b) makes these assets, and these assets only, fair game to creditors.


[10] In this light, section 15301(b) is properly viewed not as an exception to the general spendthrift
protections but as a corollary. The general rule is that principal held in a spendthrift trust may not be
touched by creditors until it is paid to the beneficiary. (§ 15301, subd. (a).) Section 15301(b) adds
that once an amount of principal has become due and payable, the court can order the trustee to pay
that amount directly to the beneficiary's creditors instead. A distribution of principal is reasonably
understood to signify that the amount distributed has satisfied its trust purposes. Because the
beneficiary's interest in those assets has effectively vested, the law no longer has any interest in
protecting **629  them (except as provided in section 15302, as explained below).


The legislative history points the same way. The provisions at issue date from the Law Revision
Commission's 1986 proposed revisions to the Probate Code. (See Selected 1986 Trust and Probate
Legislation (Sept. 1986) 18 Cal. *852  Law Revision Com. Rep. (1986) pp. 1321–1479 (1986
Report); Stats. 1986, ch. 820, § 40, p. 2750, as reenacted by Stats 1990, ch. 79, § 14, p. 463.)
The revisions were designed to remedy the patchwork nature of the prior statutory framework
while largely continuing existing law. (1986 Report, supra, at pp. 1221–1222, 1302–1306.) Prior
California statutes had not made clear that spendthrift provisions were valid as applied to principal,
though case law generally suggested they were. (Id. at p. 1302; see Seymour v. McAvoy (1898)
121 Cal. 438, 444, 53 P. 946; San Diego Trust etc. Bank v. Heustis (1932) 121 Cal.App. 675, 683–
684, 10 P.2d 158.) The Commission's report, to which we give “substantial weight” ( ***754
Van Arsdale v. Hollinger (1968) 68 Cal.2d 245, 249, 66 Cal.Rptr. 20, 437 P.2d 508, overruled on
other grounds in Privette v. Superior Court (1993) 5 Cal.4th 689, 21 Cal.Rptr.2d 72, 854 P.2d 721),
notes that the drafters sought to codify the validity of spendthrift provisions as applied to trust
principal in section 15301, subdivision (a) (section 15301(a)). (1986 Report, supra, at p. 1302.)
But the drafters also sought to clarify that once principal was due and payable, creditors could
reach it both “in the hands of the trustee and after payment to the beneficiary.” (Id. at pp. 1302–
1303.) In other words, spendthrift protections do not apply to section 15301(b) assets.


Importantly, creditors' access under section 15301(b) is not unlimited. Section 15302 explains that
where the trust instrument specifies that a distribution, whether from income or principal, is for the
beneficiary's support or education, the amount the beneficiary actually needs for either purpose
may not be reached by creditors until in the hands of the beneficiary. Section 15302 explicitly
provides that it does not apply where creditors seek access under sections 15304 through 15307, but
section 15302 does not exclude orders under section 15301(b). Section 15302 thus provides limited
continued protection to former trust assets where the donor specifically intended the distribution
to support the beneficiary. This protection encourages donors to provide for beneficiaries' support
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and helps to prevent beneficiaries from becoming public charges. (See Canfield, supra, 13 Cal.2d
at p. 11, 87 P.2d 830.)


B.


We now turn to sections 15306.5 and 15307. Both provisions are exceptions to the general validity
of spendthrift provisions as applied to trust principal established by section 15301(a). Section
15306.5, subdivision (a) (section 15306.5(a)) provides that any judgment creditor can petition
a court to order the trustee to satisfy the judgment out of payments to which the beneficiary is
entitled. But those orders are limited to “25 percent of the payment that otherwise would be made
to, or for the benefit of, the beneficiary” (§ 15306.5, subd. (b)), and they cannot cut into any amount
required to *853  support the beneficiary or the beneficiary's dependents (§ 15306.5, subd. (c)).
Section 15307, for its part, provides: “Notwithstanding a restraint on transfer of a beneficiary's
interest in the trust under Section 15300 or 15301, any amount to which the beneficiary is entitled
under the trust instrument ... in excess of the amount that is or will be necessary for the education
and support of the beneficiary may be applied to the satisfaction of a money judgment against
the beneficiary. Upon the judgment creditor's petition under Section 709.010 of the Code of Civil
Procedure, the court may make an order directing the trustee to satisfy all or part of the judgment
out of the beneficiary's interest in the trust.”


Section 15307 thus appears to allow any creditor to access all of a beneficiary's interest in a
spendthrift trust besides what is necessary for the beneficiary's education and support, whereas
section 15306.5 limits creditors to only 25 percent of the same interest. How are these two
provisions to be reconciled?


One possibility is that section 15307 is only meant to apply to income, not principal. It is true
that the Law Revision Commission titled this provision “Income in excess of **630  amount for
education and support subject to creditors' claims.” (1986 Rep., supra, 18 Cal. Law Revision Com.
Rep. at p. 1340; see also Cal. Law Revision Com. com., 54 West's Ann. Prob. Code (1991 ed.) foll.
§ 15307, p. 562 (West's Annotated Code) [“Section 15307 permits an ordinary creditor to reach
income under ***755  limited circumstances.”]; 13 Witkin, Summary of Cal. Law (10th ed. 2005)
Trusts, § 155 [“Under the Trust Law, surplus income may be reached to satisfy creditors' claims.”].)
But this title was not part of the official legislative enactments (see Stats. 1986, ch. 820, § 40,
p. 2750) and therefore cannot have any bearing on the interpretation of the statute (58 Cal.Jur.3d
(2017) Statutes, § 177). Moreover, section 15301(a), which applies only to principal, specifically
refers to section 15307, and section 15307 provides that it applies “[n]otwithstanding ... [section]
15301.” Both references would be unnecessary if section 15307 only applied to income. (See also
1986 Rep., supra, at p. 1305 [§ 15307 applies “notwithstanding a restraint on transfer of income or
principal in the trust instrument” (italics added) ].) In any event, excluding principal from section
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15307 would not resolve the tension between sections 15306.5 and 15307 for income. We thus
conclude that section 15307 applies to both income and principal, as its text plainly says.


The bankruptcy trustee suggests that section 15307 serves a different purpose from section 15306.5
by setting a higher bar for creditors than section 15306.5. Under this theory, general creditors have
“automatic” access to 25 percent of beneficiaries' trust interest under section 15306.5, with the
burden on the beneficiaries to prove that this should be reduced in light of their *854  support
needs and those of their dependents. But in exceptional circumstances, the argument goes, general
creditors can turn to section 15307 to reach beyond the 25 percent cap if they can show that
exceeding the cap would be equitable and would not cut into the beneficiaries' support or education
needs.


The bankruptcy trustee's theory might reflect sensible policy and may find some support in the
Law Revision Commission's unelaborated comment that section 15307 applies “under limited
circumstances.” (West's Ann. Prob. Code, supra, at p. 562.) However, nothing in the statutes
suggests that obtaining an order under section 15307 involves any different burden or standard
of proof than obtaining an order under any other section. On the contrary, section 15307 contains
the same reference to section 709.010 of the Code of Civil Procedure as does section 15306.5(a).
Section 709.010, for its part, does not specify any special burdens or procedures for orders under
section 15307. The bankruptcy trustee does not cite any authority in support of its theory.


Instead, the more likely answer is that section 15307 reflects a drafting error. Before the 1986
revisions, spendthrift trusts were governed by three key provisions. The first was former section
867 of the Civil Code, which generally permitted spendthrift provisions as applied to income.
(Recommendation Proposing the Trust Law (Dec. 1985) 18 Cal. Law Revision Com. Rep. (1985)
p. 596 (1985 Report).) The second provision was former section 859 of the Civil Code, which
allowed creditors to reach the “ ‘surplus’ ” beyond the beneficiary's education and support in
the limited instances where the trust instrument did not specify what to do with accumulating
income. (1985 Rep., supra, at p. 597, fn. 390, quoting Civ. Code, former § 859; see Estate of
Lawrence (1968) 267 Cal.App.2d 77, 82, 72 Cal.Rptr. 851 [trust provision specifying that “ ‘[a]ll
unexpended portions of the net income ... shall be accumulated, added to, and become a part of
the principal’ ” is valid direction for the accumulation of income].) Moreover, former section 859
said it applied “ ‘as provided in Section 709.010 of the Code of Civil Procedure,’ ” the third key
provision governing spendthrift trusts. (1985 Report, supra, at p. 597, fn. 390.) At the time, former
section 709.010 applied by reference the principles of the wage garnishment ***756  statute to
periodic trust payments, capping payments at 25 percent for general creditors and 50 percent for
support creditors. (1985 Rep., supra, at pp. 597–598, fn. 392, quoting former § 709.010.) So, where
former section 859 applied, general creditors were capped at 25 percent of periodic payments to
beneficiaries.
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**631  The Commission's original proposal reworked those provisions into the current
framework. Former section 867 of the Civil Code was the basis for proposed section 15300. (1985
Report, supra, 18 Cal. Law Revision Com. *855  Rep. at p. 625.) Former section 859 of the Civil
Code formed the basis for proposed section 15307, though section 15307 's scope is much broader
as it seemingly applies to all trust assets and not just undirected accumulations of income. (See
1985 Rep., supra, at p. 633.) And although section 15307, like former section 859, retained a
reference to section 709.010 of the Code of Civil Procedure, that reference would have been to a
much changed provision, for the proposal also contemplated amending former section 709.010 to
remove its references to the wage garnishment statute. (1985 Rep., supra, at p. 766.) Some of the
removed provisions were given new homes; for example, the provision giving preferred access to
support creditors became proposed section 15305, which also removed the 50 percent cap. (1985
Rep., supra, at pp. 630–631.) The 25 percent cap that had applied to general creditors was not
retained anywhere; if the 1985 proposal had been enacted as written, the new law would have
dramatically increased the reach of general creditors.


But the revised draft of the trust law in 1986, which was ultimately enacted, included for the first
time section 15306.5. (1986 Rep., supra, 18 Cal. Law Revision Com. Rep. at p. 1339; see Stats.
1986, ch. 820, § 40.) This new section drew on former section 709.010 and the wage garnishment
statute to create an explicit 25 percent cap on trust interests comparable to the cap protecting
wages. (1986 Rep., supra, at p. 1339.) In the process, the Commission did not meaningfully revise
its proposal for section 15307 (compare 1985 Rep., supra, 18 Cal. Law Revision Com. Rep. at
p. 633, with 1986 Rep., supra, at p. 1340), nor did the Commission clarify the role of section
15307 in light of section 15306.5. The result is that unlike Civil Code former section 859, which it
purportedly replaced, section 15307 refers to a version of section 709.010 that no longer imposes a
cap on general creditors, even as it follows a new provision, section 15306.5, that reestablishes that
same cap. In light of this history, we decline to adopt an interpretation of section 15307 that simply
undoes the limitations on general creditors that section 15306.5 sets forth in a set of specific and
carefully calibrated provisions. We conclude instead that the ultimate enactment of section 15307
without apparent limitations on the reach of general creditors was inadvertent. The Legislature
plainly intended general creditors to be limited to 25 percent of distributions from the trust.


C.


The final issue we must address is whether the 25 percent limitation of section 15306.5 applies
to section 15301(b). Section 15306.5, subdivision (f) (section 15306.5(f)) provides: “Subject
to subdivision (d), the aggregate of all orders for satisfaction of money judgments against the
beneficiary's interest *856  in the trust may not exceed 25 percent of the payment that otherwise
would be made to, or for the benefit of, the beneficiary.” Unlike section 15306.5(b) 's reference
to “[a]n order under this section,” the language of ***757  section 15306.5(f)—“all orders for
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satisfaction of money judgments”—is not limited to orders under section 15306.5. One possibility,
therefore, is that section 15306.5(f) 's cap extends to all orders under any provision of the Probate
Code.


We need not decide the full reach of the 25 percent cap under 15306.5(f) as this case involves
only the scope of sections 15301(b) and 15306.5. Whatever other orders may be subject to section
15306.5(f) 's cap, we conclude that the cap does not apply to orders under section 15301(b). As
explained above, section 15306.5 was modeled on the wage garnishment statute then in force
(Code Civ. Proc., former § 706.050 et seq., as enacted by Stats. 1982, ch. 1364, § 2) and provides
creditors a limited exception to spendthrift protections on the beneficiary's continuing interest
in the trust. As the use of the conditional in section 15306.5(f) suggests, “the payment that
otherwise would be made to” the beneficiary is best understood as referring to ongoing payments
the beneficiary stands to receive. (Italics added.) The cap thus operates to limit the sum of orders
subject to **632  section 15306.5(f) 's cap to 25 percent of any individual expected distribution.


[11] By contrast, section 15301(b) makes clear that spendthrift protections do not apply to
distributions of principal that have become due and payable. Where trust assets are not protected
by a spendthrift provision, the default rule is that creditors may reach those assets. (See § 709.010,
subd. (b).) By crafting a specific rule for this narrow class of assets, the Legislature indicated its
intent that those assets be treated differently. (See Miller v. Superior Court (1999) 21 Cal.4th 883,
895, 89 Cal.Rptr.2d 834, 986 P.2d 170 [“ ‘ “A specific provision relating to a particular subject will
govern in respect to that subject, as against a general provision, although the latter, standing alone,
would be broad enough to include the subject to which the more particular provision relates.” ’
”].) Applying section 15306.5(f) 's cap to section 15301(b) assets would defeat the Legislature's
specific intent to treat due and payable principal “in the hands of the trustee” on par with such
principal “after payment to the beneficiary.” (See 1986 Report, supra, 18 Cal. Law Revision Com.
Rep. at pp. 1302–1303.)


[12] In sum, after an amount of principal has become due and payable (but has not yet been
distributed), a creditor can petition to have the trustee pay directly to the creditor a sum up to the full
amount of that distribution (§ 15301(b)) unless the trust instrument specifies that the distribution
is for the beneficiary's support or education and the beneficiary needs the distribution for those
purposes (§ 15302). If no such distribution is pending or if the  *857  distribution is not adequate to
satisfy a judgment, a general creditor can petition to levy up to 25 percent of the payments expected
to be made to the beneficiary, reduced by the amount other creditors have already obtained and
subject to the support needs of the beneficiary and any dependents. (§ 15306.5.)


As an illustration, suppose a trust instrument specified that a beneficiary was to receive
distributions of principal of $10,000 on March 1 of each year for 10 years. Suppose further that
a general creditor had a money judgment of $50,000 against the beneficiary and that the trust
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distributions are neither specifically intended nor required for the beneficiary's support. On March
1 of the first year, upon the creditor's petition a court could order the trustee to remit the full
distribution of $10,000 for that year to the creditor directly if it has not already been paid to the
beneficiary, as well as $2,500 from each of the nine anticipated payments (a total of $22,500) as
they are paid out. If the creditor ***758  were not otherwise able to satisfy the remaining $17,500
balance on the judgment, then on March 1 of the following years, upon the general creditor's
petition the court could order the trustee to pay directly to the creditor a sum up to the remainder
of that year's principal distribution ($7,500), as the court in its discretion finds appropriate, until
the judgment is satisfied.


Conclusion
We conclude that a bankruptcy trustee, standing as a hypothetical judgment creditor, can reach
a beneficiary's interest in a trust that pays entirely out of principal in two ways. It may reach
up to the full amount of any distributions of principal that are currently due and payable to the
beneficiary, unless the trust instrument specifies that those distributions are for the beneficiary's
support or education and the beneficiary needs those distributions for either purpose. Separately,
the bankruptcy trustee can reach up to 25 percent of any anticipated payments made to, or for the
benefit of, the beneficiary, reduced to the extent necessary by the support needs of the beneficiary
and any dependents.


We Concur:


Cantil-Sakauye, C.J.


Werdegar, J.


Chin, J.


Corrigan, J.


Cuéllar, J.


Kruger, J., concurred.


All Citations


2 Cal.5th 844, 391 P.3d 625, 215 Cal.Rptr.3d 749, 17 Cal. Daily Op. Serv. 2813, 2017 Daily Journal
D.A.R. 2819
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2 Cal.5th 608
Supreme Court of California.


CITY OF SAN JOSE et al., Petitioners,
v.


The SUPERIOR COURT of Santa Clara County, Respondent;
Ted Smith, Real Party in Interest.


S218066
|


Filed 3/2/2017


Synopsis
Background: Resident brought action against city, mayor, and ten city council members for
declaratory judgment that the California Public Records Act (CPRA) required disclosure of their
private voicemails, e-mails, and text messages relating to city business. The Superior Court, Santa
Clara County, No. 1–09–150427, James P. Kleinberg, J., denied summary judgment for city,
mayor, and council members. City, mayor, and council members petitioned for writ of mandate or
prohibition. The Court of Appeal granted petition. Resident petitioned for review. The Supreme
Court granted review, superseding the opinion of the Court of Appeal.


[Holding:] The Supreme Court, Corrigan, J., held that when a city employee uses a personal
account to communicate about the conduct of public business, the writings may be subject to
disclosure under the CPRA.


Reversed and remanded.


Opinion, 169 Cal.Rptr.3d 840, superseded.


Procedural Posture(s): Petition for Discretionary Review; Petition for Writ of Mandate.


West Headnotes (24)


[1] Records Memoranda and letters in general
City employees' communications about official agency business may be subject to
disclosure as “public records” retained by the agency under the California Public Records
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Act (CPRA), even if the employees used personal e-mail or text message accounts in their
preparation or transmission. Cal. Const. art. 1, § 3(b)(2); Cal. Gov.Code §§ 6252(a), (e),
6253(a).


11 Cases that cite this headnote


[2] Records Presumption of disclosure
Records Exceptions and Exemptions from Disclosure in General
California Public Records Act (CPRA) establishes a presumptive right of access to any
record created or maintained by a public agency that relates in any way to the business of
the public agency, and the record must be disclosed unless a statutory exception is shown.
Cal. Gov't Code §§ 6253, 6254.


9 Cases that cite this headnote


[3] Statutes Purpose and intent
When Supreme Court interprets a statute, its fundamental task is to determine the
Legislature's intent so as to effectuate the law's purpose.


25 Cases that cite this headnote


[4] Statutes Context
Statutes Construing together;  harmony
In construing a statute, courts do not examine the language in isolation, but in the context
of the statutory framework as a whole in order to determine its scope and purpose and to
harmonize the various parts of the enactment.


8 Cases that cite this headnote


[5] Statutes Plain language;  plain, ordinary, common, or literal meaning
Statutes Relation to plain, literal, or clear meaning;  ambiguity
If statutory language is clear, courts must generally follow its plain meaning unless a literal
interpretation would result in absurd consequences the Legislature did not intend.


14 Cases that cite this headnote


[6] Statutes Purpose and intent;  determination thereof
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Statutes Policy considerations;  public policy
Statutes Plain, literal, or clear meaning;  ambiguity
If statutory language permits more than one reasonable interpretation, courts may consider
other aids, such as the statute's purpose, legislative history, and public policy.


22 Cases that cite this headnote


[7] Statutes Context
Statutes Statutory scheme in general
Courts consider portions of a statute in the context of the entire statute and the statutory
scheme of which it is a part, giving significance to every word, phrase, sentence, and part
of an act in pursuance of the legislative purpose.


14 Cases that cite this headnote


[8] Records Rules of construction
Given the strong public policy of the people's right to information concerning the people's
business and the constitutional mandate to construe statutes limiting the right of access
narrowly, all public records are subject to disclosure unless the Legislature has expressly
provided to the contrary. Cal. Const. art. 1, § 3(b)(2); Cal. Gov't Code § 6250.


8 Cases that cite this headnote


[9] Records Nature and definition of "record" or other material subject to requirements
Under California Public Records Act (CPRA), a “public record” is (1) a writing, (2) with
content relating to the conduct of the public's business, which is (3) prepared by, or (4)
owned, used, or retained by any state or local agency. Cal. Gov't Code § 6252(e).


2 Cases that cite this headnote


[10] Records Nature and definition of "record" or other material subject to requirements
Generally, any record kept by an officer because it is necessary or convenient to the
discharge of his official duty is a “public record” under California Public Records Act
(CPRA). Cal. Gov't Code § 6252(e).


1 Cases that cite this headnote
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[11] Records Memoranda and letters in general
Resolution of the question of whether a writing is sufficiently related to public business
to be a “public record” under the California Public Records Act (CPRA), particularly
when writings are kept in personal e-mail or text message accounts, will often involve
an examination of several factors, including the content itself; the context in, or purpose
for which, it was written; the audience to whom it was directed; and whether the writing
was prepared by an employee acting or purporting to act within the scope of his or her
employment. Cal. Gov't Code § 6252(e).


1 Cases that cite this headnote


[12] Records Memoranda and letters in general
Communications that are primarily personal, containing no more than incidental mentions
of agency business, generally will fall short of being a “writing containing information
relating to the conduct of the public's business” and thus will not constitute “public
records” under California Public Records Act (CPRA). Cal. Gov't Code § 6252(e).


7 Cases that cite this headnote


[13] Records Agencies or Custodians Affected; Persons and Entities Regulated
The Legislature and the state's judiciary are generally exempt from California Public
Records Act (CPRA). Cal. Gov't Code § 6252(f)(1).


1 Cases that cite this headnote


[14] Records Nature and definition of "record" or other material subject to requirements
Records Possession, custody, or control
In the context of determining whether writings are “prepared, owned, used, or retained by
any state or local agency” under California Public Records Act (CPRA), a governmental
entity, like a corporation, can act only through its individual officers and employees. Cal.
Gov't Code § 6252(e).


1 Cases that cite this headnote


[15] Records Public employees
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California Public Records Act (CPRA) applies not only to individuals who work in state
agencies, but also to employees in local government, since the broad term “public official”
encompasses officials in state and local agencies. Cal. Gov't Code §§ 6250, 6259.


[16] Statutes Words of inclusion
In statutory drafting, the term “includes” is ordinarily one of enlargement rather than
limitation, and the statutory definition of a thing as “including” certain things does not
necessarily place thereon a meaning limited to the inclusions.


1 Cases that cite this headnote


[17] Records Nature and definition of "record" or other material subject to requirements
Records Possession, custody, or control
Under California Public Records Act (CPRA) provision stating that a writing must be
“owned, used, or retained by any state or local agency” to qualify as a “public record,”
an agency has constructive possession of records if it has the right to control the records,
either directly or through another person. Cal. Gov't Code § 6252(e).


3 Cases that cite this headnote


[18] Records Possession, custody, or control
The purpose of the California Public Records Act (CPRA) provision prohibiting a state or
local agency from transferring a public record to a private entity in a manner that prevents
the agency “from providing the record directly pursuant to this chapter” is to prevent an
agency from evading its disclosure duty by transferring custody of a record to a private
holder and then arguing the record falls outside CPRA because it is no longer in the
agency's possession. Cal. Gov't Code § 6270.


[19] Constitutional Law Public Employees and Officials
Public employees do not forfeit all rights to privacy by working for the government.


[20] Records Discretion and balancing of interests in general
Records Employment Information; Personnel Practices and Files
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On a public records request covering writing in public employees' personal e-mail or text
message accounts, the catchall exemption from the California Public Records Act (CPRA)
permits a balance between the public's interest in disclosure and the individual's privacy
interest. Cal. Gov't Code § 6255(a).


8 Cases that cite this headnote


[21] Records Burdensomeness of request
Unless a California Public Records Act (CPRA) request is overbroad or unduly
burdensome, agencies are obliged to disclose all records they can locate “with reasonable
effort,” but such reasonable efforts do not require that agencies undertake extraordinarily
extensive or intrusive searches, and in general, the scope of an agency's search for public
records need only be reasonably calculated to locate responsive documents. Cal. Gov't
Code § 6250 et seq.


[22] Records Sufficiency and Specificity of Response
When a California Public Records Act (CPRA) request seeks public records held in
employees' nongovernmental accounts, an agency's first step should be to communicate
the request to the employees in question, and the agency may then reasonably rely on
those employees to search their own personal files, accounts, and devices for responsive
material. Cal. Gov't Code § 6250 et seq.


2 Cases that cite this headnote


[23] Records Discretion and balancing of interests in general
Records Sufficiency and specificity
When a California Public Records Act (CPRA) request seeks public records held in
employees' nongovernmental accounts, agencies strike an appropriate balance between
the agency's responsibility to search for and disclose public records and the constitutional
privacy rights of its employees by requiring employees who withhold personal records
from their employer to submit an affidavit with facts sufficient to show the information is
not a “public record” under the CPRA, if the affidavits give the requester and the trial court
a sufficient factual basis to determine that withheld material is indeed nonresponsive. Cal.
Const. art. 1, § 1; Cal. Gov't Code § 6250 et seq.


3 Cases that cite this headnote
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[24] Records Discretion and balancing of interests in general
Agencies are in the best position to implement policies that fulfill their obligations under
California Public Records Act (CPRA) yet also preserve the privacy rights of their
employees. Cal. Gov't Code § 6250 et seq.


See 2 Witkin, Cal. Evidence (5th ed. 2012) Witnesses, § 291 et seq.


**850  ***277  Ct.App. 6 H039498, Santa Clara County Super. Ct. No. 109CV150427
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Opinion


Corrigan, J.


*614  Here, we hold that when a city employee uses a personal account to communicate about the
conduct of public business, the writings may be subject to disclosure under the California Public
Records Act (CPRA or Act). 1  We overturn the contrary judgment of the Court of Appeal.


1 Government Code section 6250 et seq. All statutory references are to the Government Code
unless otherwise specified.


I. BACKGROUND


In June 2009, petitioner Ted Smith requested disclosure of 32 categories of public records from the
City of San Jose, its redevelopment agency and the agency's executive director, along with certain
other elected officials and their *615  staffs. 2  The targeted documents concerned redevelopment
efforts in downtown San Jose and included e-mails and text messages “sent or received on private
electronic devices used by” the mayor, two city council members, and their staffs. The City
disclosed communications made using City telephone numbers and e-mail accounts but did not
disclose communications made using the individuals' personal accounts.
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2 These parties, sued as defendants below and the petitioners here, are collectively referred
to as the “City.”


Smith sued for declaratory relief, arguing CPRA's definition of “public records” encompasses all
communications about official business, regardless of how they are created, communicated, or
stored. The City responded that messages communicated through personal accounts are not public
records because they are not within the public entity's custody or control. The trial court granted
summary judgment for Smith and ordered disclosure, but the Court of Appeal issued a writ of
mandate. At present, no documents from employees' personal accounts have been collected or
disclosed.


**852  II. DISCUSSION


This case concerns how laws, originally designed to cover paper documents, apply to evolving
methods of electronic communication. It requires recognition that, in today's environment, not all
employment-related activity occurs during a conventional workday, or in an employer-maintained
workplace.


Enacted in 1968, CPRA declares that “access to information concerning the conduct of the people's
business is a fundamental and necessary right of every person in this state.” (§ 6250.) In 2004,
voters made this principle part of our Constitution. A provision added by Proposition 59 states:
“The people have the right of access to information concerning the conduct ***279  of the people's
business, and, therefore, ... the writings of public officials and agencies shall be open to public
scrutiny.” (Cal. Const., art. I, § 3, subd. (b)(1).) Public access laws serve a crucial function.
“Openness in government is essential to the functioning of a democracy. ‘Implicit in the democratic
process is the notion that government should be accountable for its actions. In order to verify
accountability, individuals must have access to government files. Such access permits checks
against the arbitrary exercise of official power and secrecy in the political process.’ ” (International
Federation of Professional and Technical Engineers, Local 21, AFL-CIO v. Superior Court (2007)
42 Cal.4th 319, 328-329, 64 Cal.Rptr.3d 693, 165 P.3d 488 (International Federation).)


However, public access to information must sometimes yield to personal privacy interests. When
enacting CPRA, the Legislature was mindful of the *616  right to privacy (§ 6250), and set
out multiple exemptions designed to protect that right. (Commission on Peace Officer Standards
& Training v. Superior Court (2007) 42 Cal.4th 278, 288, 64 Cal.Rptr.3d 661, 165 P.3d 462
(Commission on Peace Officer Standards); see § 6254.) Similarly, while the Constitution provides
for public access, it does not supersede or modify existing privacy rights. (Cal. Const., art. I, §
3, subd. (b)(3).)
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[1] CPRA and the Constitution strike a careful balance between public access and personal
privacy. This case concerns how that balance is served when documents concerning official
business are created or stored outside the workplace. The issue is a narrow one: Are writings
concerning the conduct of public business beyond CPRA's reach merely because they were sent or
received using a nongovernmental account? Considering the statute's language and the important
policy interests it serves, the answer is no. Employees' communications about official agency
business may be subject to CPRA regardless of the type of account used in their preparation or
transmission.


A. Statutory Language, Broadly Construed, Supports Public Access
[2] CPRA establishes a basic rule requiring disclosure of public records upon request. (§ 6253.) 3


In general, it creates “a presumptive right of access to any record created or maintained by a
public agency that relates in any way to the business of the public agency.” (Sander v. State Bar of
California (2013) 58 Cal.4th 300, 323, 165 Cal.Rptr.3d 250, 314 P.3d 488, italics added.) Every
such record “must be disclosed unless a statutory exception is shown.” (Ibid.) Section 6254 sets out
a variety of exemptions, “many of which are designed to protect individual privacy.” (International
Federation, supra, 42 Cal.4th at p. 329, 64 Cal.Rptr.3d 693, 165 P.3d 488.) The Act also includes a
catchall provision exempting disclosure if “the public interest served by not disclosing the record
clearly outweighs the public interest served by disclosure.” (§ 6255, subd. (a).)


3 CPRA was modeled on the federal Freedom of Information Act (FOIA) (5 U.S.C. § 552).
(San Gabriel Tribune v. Superior Court (1983) 143 Cal.App.3d 762, 772, 192 Cal.Rptr. 415.)


[3]  [4]  [5]  [6]  [7] “When we interpret a statute, ‘[o]ur fundamental task ... is to determine the
Legislature's intent so as to effectuate the law's purpose. We first examine the statutory language,
giving it a plain and commonsense meaning. We do not examine that language in isolation, but
in the context of the statutory framework as a whole in order to determine its scope and purpose
and to harmonize the various parts of the enactment. If the language is ***280  clear, courts must
generally follow **853  its plain meaning unless a literal interpretation would result in absurd
consequences the Legislature did not intend. If the statutory language permits more than one
reasonable interpretation, courts may consider other aids, such as the statute's purpose, legislative
*617  history, and public policy.’ [Citation.] ‘Furthermore, we consider portions of a statute in the
context of the entire statute and the statutory scheme of which it is a part, giving significance to
every word, phrase, sentence, and part of an act in pursuance of the legislative purpose.’ ” (Sierra
Club v. Superior Court (2013) 57 Cal.4th 157, 165-166, 158 Cal.Rptr.3d 639, 302 P.3d 1026.)


[8] In CPRA cases, this standard approach to statutory interpretation is augmented by a
constitutional imperative. (See Sierra Club v. Superior Court, supra, 57 Cal.4th at p. 166, 158
Cal.Rptr.3d 639, 302 P.3d 1026.) Proposition 59 amended the Constitution to provide: “A statute,
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court rule, or other authority, including those in effect on the effective date of this subdivision,
shall be broadly construed if it furthers the people's right of access, and narrowly construed if
it limits the right of access.” (Cal. Const., art. I, § 3, subd. (b)(2), italics added.) “ ‘Given the
strong public policy of the people's right to information concerning the people's business (Gov.
Code, § 6250), and the constitutional mandate to construe statutes limiting the right of access
narrowly (Cal. Const., art. I, § 3, subd. (b)(2)), “all public records are subject to disclosure unless
the Legislature has expressly provided to the contrary.” ’ ” (Sierra Club, at p. 166, 158 Cal.Rptr.3d
639, 302 P.3d 1026.)


[9] We begin with the term “public record,” which CPRA defines to include “any writing
containing information relating to the conduct of the public's business prepared, owned, used, or
retained by any state or local agency regardless of physical form or characteristics.” (§ 6252, subd.
(e); hereafter “public records” definition.) Under this definition, a public record has four aspects.
It is (1) a writing, (2) with content relating to the conduct of the public's business, which is (3)
prepared by, or (4) owned, used, or retained by any state or local agency.


1. Writing
CPRA defines a “writing” as “any handwriting, typewriting, printing, photostating, photographing,
photocopying, transmitting by electronic mail or facsimile, and every other means of recording
upon any tangible thing any form of communication or representation, including letters, words,
pictures, sounds, or symbols, or combinations thereof, and any record thereby created, regardless
of the manner in which the record has been stored.” (§ 6252, subd. (g).) It is undisputed that the
items at issue here constitute writings.


In 1968, creating a “writing” could be a fairly involved process. Typically, a person would use
an implement to type, or record words longhand, or would dictate to someone else who would
write or type a document. Writings were generally made on paper or some other tangible medium.
These writings were physically identifiable and could be retrieved by examining the physical
repositories where they were stored. Writings exchanged with people outside *618  the agency
were generally sent, on paper, through the mail or by courier. In part because of the time required
for their preparation, such writings were fairly formal and focused on the business at hand.


Today, these tangible, if laborious, writing methods have been enhanced by electronic
communication. E-mail, text messaging, and other electronic platforms, permit writings to be
prepared, exchanged, and stored more quickly and easily. However, ***281  the ease and
immediacy of electronic communication has encouraged a commonplace tendency to share
fleeting thoughts and random bits of information, with varying degrees of import, often to broad
audiences. As a result, the line between an official communication and an electronic aside is
now sometimes blurred. The second aspect of CPRA's “public records” definition establishes a
framework to distinguish between work-related and purely private communications.
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2. Relating to the Conduct of the Public's Business
[10] The overall structure of CPRA, with its many exemptions, makes clear that not **854
everything written by a public employee is subject to review and disclosure. To qualify as a public
record, a writing must “contain[ ] information relating to the conduct of the public's business.” (§
6252, subd. (e).) Generally, any “record ... kept by an officer because it is necessary or convenient
to the discharge of his official duty ... is a public record.” (Braun v. City of Taft (1984) 154
Cal.App.3d 332, 340, 201 Cal.Rptr. 654; see People v. Purcell (1937) 22 Cal.App.2d 126, 130,
70 P.2d 706.)


[11] Whether a writing is sufficiently related to public business will not always be clear. For
example, depending on the context, an e-mail to a spouse complaining “my coworker is an idiot”
would likely not be a public record. Conversely, an e-mail to a superior reporting the coworker's
mismanagement of an agency project might well be. Resolution of the question, particularly
when writings are kept in personal accounts, will often involve an examination of several factors,
including the content itself; the context in, or purpose for which, it was written; the audience to
whom it was directed; and whether the writing was prepared by an employee acting or purporting
to act within the scope of his or her employment. Here, the City claimed all communications in
personal accounts are beyond the reach of CPRA. As a result, the content of specific records is
not before us. Any disputes over this aspect of the “public records” definition await resolution in
future proceedings.


[12] We clarify, however, that to qualify as a public record under CPRA, at a minimum, a writing
must relate in some substantive way to the conduct of the public's business. This standard, though
broad, is not so elastic as to include every piece of information the public may find interesting.
Communications that are primarily personal, containing no more than incidental *619  mentions
of agency business, generally will not constitute public records. For example, the public might
be titillated to learn that not all agency workers enjoy the company of their colleagues, or hold
them in high regard. However, an employee's electronic musings about a colleague's personal
shortcomings will often fall far short of being a “writing containing information relating to the
conduct of the public's business.” (§ 6252, subd. (e).) 4


4 We recognize that this test departs from the notion that “[o]nly purely personal”
communications “totally void of reference to governmental activities” are excluded from
CPRA's definition of public records. (Assem. Statewide Information Policy Com., Final Rep.
(Mar. 1970) 1 Assem. J. (1970 Reg. Sess.) appen. p. 9; see San Gabriel Tribune v. Superior
Court, supra, 143 Cal.App.3d at p. 774, 192 Cal.Rptr. 415.) While this conception may yield
correct results in some circumstances, it may sweep too broadly in others, particularly when
applied to electronic communications sent through personal accounts.
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Coronado Police Officers Assn. v. Carroll (2003) 106 Cal.App.4th 1001, 131 Cal.Rptr.2d 553
demonstrates the intricacy of determining whether a writing is related to public business. There,
police officers ***282  sought access to a database of impeachment material compiled by public
defenders. The attorneys contributed to the database and used its contents in their work. (Id. at
p. 1005, 131 Cal.Rptr.2d 553.) However, their representation of individual clients, though paid
for by a public entity, was considered under case law to be essentially a private function. (Id. at
pp. 1007-1009, 131 Cal.Rptr.2d 553; see Polk County v. Dodson (1981) 454 U.S. 312, 321-322,
102 S.Ct. 445, 70 L.Ed.2d 509.) Accordingly, the Coronado court concluded the database did not
relate to public business and thus was not a public record. (Id. at pp. 1007-1009, 131 Cal.Rptr.2d
553.) The court was careful to note that not all documents related to the database were private,
however. Documents reflecting policy decisions about whether and how to maintain the database
might well relate to public business, rather than the representation of individual clients. (Id. at p.
1009, 131 Cal.Rptr.2d 553.) Content of that kind would constitute public records. (Ibid.)


3. Prepared by Any State or Local Agency
The City focuses its challenge on the final portion of the “public records” definition, which
requires that writings be “prepared, owned, used, or retained by any state or local agency.” (§ 6252,
subd. (e).) The City argues **855  this language does not encompass communications agency
employees make through their personal accounts. However, the broad construction mandated by
the Constitution supports disclosure.


A writing is commonly understood to have been prepared by the person who wrote it. If an agency
employee prepares a writing that substantively relates to the conduct of public business, that
writing would appear to satisfy the Act's definition of a public record. The City urges a contrary
conclusion *620  when the writing is transmitted through a personal account. In focusing its
attention on the “owned, used, or retained by” aspect of the “public records” definition, however,
it ignores the “prepared by” aspect. (§ 6252, subd. (e).) This approach fails to give “ ‘significance
to every word, phrase, sentence, and part’ ” of the Act. (Sierra Club v. Superior Court, supra, 57
Cal.4th at p. 166, 158 Cal.Rptr.3d 639, 302 P.3d 1026.)


[13] The City draws its conclusion by comparing the Act's definitions of “local” and “state”
agency. Under CPRA, “ ‘Local agency’ includes a county; city, whether general law or chartered;
city and county; school district; municipal corporation; district; political subdivision; or any board,
commission or agency thereof; other local public agency; or entities that are legislative bodies of
a local agency pursuant to subdivisions (c) and (d) of Section 54952.” (§ 6252, subd. (a), italics
added.) The City points out that this definition does not specifically include individual government
officials or staff members, whereas individuals are specifically mentioned in CPRA's definition
of “state agency.” According to that definition, “ ‘State agency’ means every state office, officer,
department, division, bureau, board, and commission or other state body or agency, except those
agencies provided for in Article IV (except Section 20 thereof) or Article VI of the California
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Constitution.” 5  (§ 6252, subd. (f)(1), italics added.) The City contends this ***283  difference
shows the Legislature intended to exclude individuals from the local agency definition. If a local
agency does not encompass individual officers and employees, it argues, only writings accessible
to the agency as a whole are public records. This interpretation is flawed for a number of reasons.


5 Article IV establishes the Legislature, and article VI establishes the state's judiciary. (Cal.
Const., arts. IV, VI.) These branches of government are thus generally exempt from CPRA.
(See Sander v. State Bar of California, supra, 58 Cal.4th at p. 318, 165 Cal.Rptr.3d 250, 314
P.3d 488; Copley Press, Inc. v. Superior Court (1992) 6 Cal.App.4th 106, 111, 7 Cal.Rptr.2d
841.)


[14] The City's narrow reading of CPRA's local agency definition is inconsistent with the
constitutional directive of broad interpretation. (Cal. Const., art. I, § 3, subd. (b)(2); see Sierra
Club v. Superior Court, supra, 57 Cal.4th at p. 175, 158 Cal.Rptr.3d 639, 302 P.3d 1026.) Broadly
construed, the term “local agency” logically includes not just the discrete governmental entities
listed in section 6252, subdivision (a) but also the individual officials and staff members who
conduct the agencies' affairs. It is well established that a governmental entity, like a corporation,
can act only through its individual officers and employees. (Suezaki v. Superior Court (1962) 58
Cal.2d 166, 174, 23 Cal.Rptr. 368, 373 P.2d 432; Alvarez v. Felker Mfg. Co. (1964) 230 Cal.App.2d
987, 998, 41 Cal.Rptr. 514; see United States v. Dotterweich (1943) 320 U.S. 277, 281, 64 S.Ct.
134, 88 L.Ed. 48; Reno v. Baird (1998) 18 Cal.4th 640, 656, 76 Cal.Rptr.2d 499, 957 P.2d 1333.)
A disembodied governmental agency *621  cannot prepare, own, use, or retain any record. Only
the human beings who serve in agencies can do these things. When employees are conducting
agency business, they are working for the agency and on its behalf. (See, e.g., Cal. Assn. of Health
Facilities v. Dept. of Health Services (1997) 16 Cal.4th 284, 296-297, 65 Cal.Rptr.2d 872, 940 P.2d
323; cf. Competitive Enterprise Institute v. Office of Science & Technology Policy (D.C. Cir. 2016)
827 F.3d 145, 149 [reaching the same conclusion for federal FOIA requests].). We presume the
Legislature was aware of these settled principles. (See People v. Superior Court (Zamudio) (2000)
23 Cal.4th 183, 199, 96 Cal.Rptr.2d 463, 999 P.2d 686.) A writing prepared by a public employee
conducting agency business has been “prepared by” the agency within the meaning of section
6252, subdivision (e), even if the writing is prepared using the employee's personal account.


**856  The City also fails to explain how its proposed requirement that a public record be
“accessible to the agency as a whole” could be practically interpreted. Even when documents were
stored in filing cabinets or ledgers, many writings would not have been considered accessible to all
agency employees, regardless of their level of responsibility or involvement in a particular project.


[15]  [16] Moreover, although employees are not specifically mentioned in the local agency
definition, nothing in the statutory language indicates the Legislature meant to exclude these
individuals from CPRA obligations. The City argues the omission of the word “officer” from
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the local agency definition reflects a legislative intent that CPRA apply to individuals who work
in state agencies but not employees in local government. The City offers no reason why the
Legislature would draw such an arbitrary distinction. If it intended to impose different disclosure
obligations on state and local agencies, one would expect to find this difference highlighted
throughout the statutory scheme, particularly when the obligations relate to a “fundamental and
necessary right of every person in this state.” (§ 6250.) Yet there is no mention of such an intent
anywhere in the Act. Indeed, under the City's logic, CPRA obligations would potentially extend
only to state officers, not necessarily state employees. The distinction between tenured public
officers and those who hold public employment has long been recognized. ***284  (See In re M.M.
(2012) 54 Cal.4th 530, 542-544, 142 Cal.Rptr.3d 869, 278 P.3d 1221.) Considering CPRA's goal
of promoting public access, it would have been odd for the Legislature to establish different rules
for different levels of state employment. Contrary to the City's view, it seems more plausible that
the reference to “every state ... officer” in the state agency definition (§ 6252, subd. (f)) was meant
to extend CPRA obligations to elected state officers, such as the Governor, Treasurer, or *622
Secretary of State, who are not part of a collective governmental body nor generally considered
employees of a state agency. 6


6 In one respect the local agency definition is worded more broadly than the state agency
definition. Section 6252, subdivision (a) states that the term local agency “includes” a
county, city, or one of several other listed entities. In statutory drafting, the term “includes”
is ordinarily one “of enlargement rather than limitation.” (Ornelas v. Randolph (1993) 4
Cal.4th 1095, 1101, 17 Cal.Rptr.2d 594, 847 P.2d 560.) “The ‘statutory definition of a thing
as “including” certain things does not necessarily place thereon a meaning limited to the
inclusions.’ ” (Flanagan v. Flanagan (2002) 27 Cal.4th 766, 774, 117 Cal.Rptr.2d 574,
41 P.3d 575.) By contrast, the definition of “state agency” is couched in more restrictive
language: “ ‘State agency’ means every state office, officer ...,” and other listed entities. (§
6252, subd. (f), italics added.)


The City's position is further undermined by another CPRA provision, which indicates that public
records can be held by individual officials and need not belong to an agency as a whole. When
it is alleged that public records have been improperly withheld, section 6259, subdivision (a)
directs that “the court shall order the officer or person charged with withholding the records”
to disclose the records or show cause why they should not be produced. If the court concludes
“the public official's decision to refuse disclosure is not justified,” it can order “the public official
to make the record public.” (§ 6259, subd. (b).) If the court finds “that the public official was
justified in refusing” disclosure, it must “return the item to the public official without disclosing
its content.” (Ibid.) The Legislature's repeated use of the singular word “official” in section 6259
indicates an awareness that an individual may possess materials that qualify as public records.
Moreover, the broad term “public official” encompasses officials in state and local agencies,
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signifying that CPRA disclosure obligations apply to individuals working in both levels of
government.


4. Owned, Used, or Retained by Any State or Local Agency
CPRA encompasses writings prepared by an agency but also writings it owns, uses, or retains,
regardless of authorship. Obviously, an agency engaged in the conduct of public business will use
and retain a variety of writings related to that business, including those prepared by people outside
the agency. These final two factors of the “public records” definition, use and retention, thus reflect
**857  the variety of ways an agency can possess writings used to conduct public business.


As to retention, the City argues “public records” include only materials in an agency's possession
or directly accessible to the agency. Citing statutory arguments and cases limiting the duty to obtain
and disclose documents possessed by others, the City contends writings held in an employee's
personal account are beyond an agency's reach and fall outside CPRA. The argument fails.


*623  [17] Appellate courts have generally concluded records related to public business are
subject to disclosure if they are in an agency's actual or constructive possession. (See, e.g., ***285
Board of Pilot Comrs. for the Bays of San Francisco, San Pablo and Suisun v. Superior Court
(2013) 218 Cal.App.4th 577, 598, 160 Cal.Rptr.3d 285; Consolidated Irrigation Dist. v. Superior
Court (2012) 205 Cal.App.4th 697, 710, 140 Cal.Rptr.3d 622 (Consolidated Irrigation).) “[A]n
agency has constructive possession of records if it has the right to control the records, either
directly or through another person.” (Consolidated Irrigation, at p. 710, 140 Cal.Rptr.3d 622.) For
example, in Consolidated Irrigation, a city did not have constructive possession of documents
in files maintained by subconsultants who prepared portions of an environmental impact report
because the city had no contractual right to control the subconsultants or their files. (Id. at pp.
703, 710-711, 140 Cal.Rptr.3d 622.) By contrast, a city had a CPRA duty to disclose a consultant's
field survey records because the city had a contractual ownership interest and right to possess this
material. (See Community Youth Athletic Center v. City of National City (2013) 220 Cal.App.4th
1385, 1426, 1428-1429, 164 Cal.Rptr.3d 644 (Community Youth).)


An agency's actual or constructive possession of records is relevant in determining whether it has
an obligation to search for, collect, and disclose the material requested. (See § 6253, subd. (c).) It is
a separate and more fundamental question whether a document located outside an agency's walls,
or servers, is sufficiently “owned, used, or retained” by the agency so as to constitute a public
record. (See § 6252, subd. (e).) In construing FOIA, federal courts have remarked that an agency's
public records “do not lose their agency character just because the official who possesses them
takes them out the door.” (Competitive Enterprise Institute v. Office of Science and Technology
Policy, supra, 827 F.3d at p. 149.) We likewise hold that documents otherwise meeting CPRA's
definition of “public records” do not lose this status because they are located in an employee's
personal account. A writing retained by a public employee conducting agency business has been
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“retained by” the agency within the meaning of section 6252, subdivision (e), even if the writing
is retained in the employee's personal account.


[18] The City argues various CPRA provisions run counter to this conclusion. First, the City cites
section 6270, which provides that a state or local agency may not transfer a public record to a
private entity in a manner that prevents the agency “from providing the record directly pursuant
to this chapter.” (Italics added.) Taking the italicized language out of context, the City argues that
public records are only those an agency is able to access “directly.” But this strained interpretation
sets legislative intent on its head. The statute's clear purpose is to prevent an agency from evading
its disclosure duty by transferring custody of a record to a private holder and then arguing the
record falls outside CPRA because it is no longer in the agency's possession. *624  Furthermore,
section 6270 does not purport to excuse agencies from obtaining public records in the possession of
their own employees. It simply prohibits agencies from attempting to evade CPRA by transferring
public records to an intermediary not bound by the Act's disclosure requirements.


Next, the City relies on section 6253.9, subdivision (a)(1), which states that an agency must make
a public record available “in any electronic format in which it holds the information” (italics
added), and on section 6253, subdivision (a), which requires that public records be available for
inspection “during ... office hours.” These provisions do not assist the City. They merely address
the mechanics of how public records must be disclosed. They do not ***286  purport to define or
limit what constitutes a public record in the **858  first place. Moreover, to say that only public
records “in the possession of the agency” (§ 6253, subd. (c)) must be disclosed begs the question of
whether the term “agency” includes individual officers and employees. We have concluded it does.


Under the City's interpretation of CPRA, a document concerning official business is only a
public record if it is located on a government agency's computer servers or in its offices. Indirect
access, through the agency's employees, is not sufficient in the City's view. However, we have
previously stressed that a document's status as public or confidential does not turn on the arbitrary
circumstance of where the document is located.


In Commission on Peace Officer Standards, supra, 42 Cal.4th at pages 289 to 290, 64 Cal.Rptr.3d
661, 165 P.3d 462, a state agency argued certain employment information was exempt from
disclosure under CPRA because it had been placed in confidential personnel files. In considering
a Penal Code provision that deems peace officer personnel records confidential, we rejected an
interpretation that made confidentiality turn on the type of file in which records are located, finding
it “unlikely the Legislature intended to render documents confidential based on their location,
rather than their content.” (Commission, at p. 291, 64 Cal.Rptr.3d 661, 165 P.3d 462.) Although
we made this observation in analyzing the scope of a CPRA exemption, the same logic applies
to the Act's definition of what constitutes a public record in the first place. We found it unlikely
“the Legislature intended that a public agency be able to shield information from public disclosure
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simply by placing it in” a certain type of file. (Commission, at p. 291, 64 Cal.Rptr.3d 661, 165
P.3d 462.) Likewise, there is no indication the Legislature meant to allow public officials to shield
communications about official business simply by directing them through personal accounts. Such
an expedient would gut the public's presumptive right of access (Sander v. State Bar of California,
supra, 58 Cal.4th at p. 323, 165 Cal.Rptr.3d 250, 314 P.3d 488), and the constitutional imperative
to broadly construe this right (Cal. Const., art. I, § 3, subd. (b)(2)).


*625  In light of these principles, and considering section 6252, subdivision (e) in the context of
the Act as a whole (see Smith v. Superior Court (2006) 39 Cal.4th 77, 83, 45 Cal.Rptr.3d 394,
137 P.3d 218), we conclude a city employee's communications related to the conduct of public
business do not cease to be public records just because they were sent or received using a personal
account. Sound public policy supports this result.


B. Policy Considerations
Both sides cite policy considerations to support their interpretation of the “public records”
definition. The City argues the definition reflects a legislative balance between the public's right
of access and individual employees' privacy rights, and should be interpreted categorically. Smith
counters that privacy concerns are properly addressed in the case-specific application of CPRA's
exemptions, not in defining the overall scope of a public record. Smith also contends any privacy
intrusion resulting from a search for records in personal accounts can be minimized through
procedural safeguards. Smith has the better of these arguments.


The City's interpretation would allow evasion of CPRA simply by the use of a personal account.
We are aware of no California law requiring that public officials or employees use only government
accounts to conduct public business. If communications sent through personal accounts were
***287  categorically excluded from CPRA, government officials could hide their most sensitive,
and potentially damning, discussions in such accounts. The City's interpretation “would not only
put an increasing amount of information beyond the public's grasp but also encourage government
officials to conduct the public's business in private.” (Senat, Whose Business Is It: Is Public
Business Conducted on Officials' Personal Electronic Devices Subject to State Open Records
Laws? (2014) 19 Comm. L. & Pol'y 293, 322.)


It is no answer to say, as did the Court of Appeal, that we must presume public officials conduct
official business in the public's best interest. The Constitution neither creates nor requires such an
optimistic presumption. Indeed, the rationale behind the Act is that it is **859  for the public to
make that determination, based on information to which it is entitled under the law. Open access to
government records is essential to verify that government officials are acting responsibly and held
accountable to the public they serve. (CBS, Inc. v. Block (1986) 42 Cal.3d 646, 651, 230 Cal.Rptr.
362, 725 P.2d 470.) “Such access permits checks against the arbitrary exercise of official power
and secrecy in the political process.” (Ibid.) The whole purpose of CPRA is to ensure transparency
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in government activities. If public officials could evade the law simply by clicking into a different
email account, or communicating through a personal device, sensitive information could routinely
evade public scrutiny.


*626  [19] The City counters that the privacy interests of government employees weigh against
interpreting “public records” to include material in personal accounts. Of course, public employees
do not forfeit all rights to privacy by working for the government. (Long Beach City Employees
Assn. v. City of Long Beach (1986) 41 Cal.3d 937, 951, 227 Cal.Rptr. 90, 719 P.2d 660.) Even
so, the City essentially argues that the contents of personal e-mail and other messaging accounts
should be categorically excluded from public review because these materials have traditionally
been considered private. However, compliance with CPRA is not necessarily inconsistent with the
privacy rights of public employees. Any personal information not related to the conduct of public
business, or material falling under a statutory exemption, can be redacted from public records that
are produced or presented for review. (See § 6253, subd. (a).)


[20] Furthermore, a crabbed and categorical interpretation of the “public records” definition is
unnecessary to protect employee privacy. Privacy concerns can and should be addressed on a
case-by-case basis. (See International Federation, supra, 42 Cal.4th at p. 329, 64 Cal.Rptr.3d
693, 165 P.3d 488.) Beyond the definition of a public record, the Act itself limits or exempts
disclosure of various kinds of information, including certain types of preliminary drafts, notes, or
memoranda (§ 6254, subd. (a)), personal financial data (§ 6254, subd. (n)), personnel and medical
files (§ 6254, subd. (c)), and material protected by evidentiary privileges (§ 6254, subd. (k)).
Finally, a catchall exemption allows agencies to withhold any record if the public interest served
by withholding it “clearly outweighs” the public interest in disclosure. (§ 6255, subd. (a).) This
exemption permits a balance between the public's interest in disclosure and the individual's privacy
interest. (International Federation, at pp. 329-330, 64 Cal.Rptr.3d 693, 165 P.3d 488; BRV, Inc. v.
Superior Court (2006) 143 Cal.App.4th 742, 755-756, 49 Cal.Rptr.3d 519.) The analysis here, as
with other exemptions, appropriately focuses on the content of specific records rather than their
location or medium of ***288  communication. (See Commission on Peace Officer Standards,
supra, 42 Cal.4th at p. 291, 64 Cal.Rptr.3d 661, 165 P.3d 462.) 7


7 While admitting it invoked no CPRA exemptions in the proceedings below, the City
nevertheless asks us to decide that messages in employees' personal accounts are universally
exempt from disclosure under section 6255. This issue has not been preserved and is beyond
the scope of our grant of review. It also appears impossible to decide on this record.
Answering threshold questions about whether employees have a reasonable expectation of
privacy (see Hill v. National Collegiate Athletic Assn. (1994) 7 Cal.4th 1, 35, 26 Cal.Rptr.2d
834, 865 P.2d 633), or whether their messages are covered by the “deliberative process”
privilege (Times Mirror Co. v. Superior Court (1991) 53 Cal.3d 1325, 1339-1344, 283
Cal.Rptr. 893, 813 P.2d 240) would require a fact-intensive review of the City's policies
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and practices regarding electronic communications, if not the contents of the challenged
documents themselves. The record here is insufficient.


The City also contends the search for public records in employees' accounts would itself raise
privacy concerns. In order to search for responsive *627  documents, the City claims agencies
would have to demand the surrender of employees' electronic devices and passwords to their
personal accounts. Such a search would be tantamount to invading employees' homes and rifling
through their filing cabinets, the City argues. It urges no case has extended CPRA so far.


Arguments that privacy interests outweigh the need for disclosure in CPRA cases have typically
focused on the sensitive content of the documents involved, rather than the intrusiveness **860
involved in searching for them. (See, e.g., International Federation, supra, 42 Cal.4th 319, 64
Cal.Rptr.3d 693, 165 P.3d 488; Copley Press, Inc. v. Superior Court (2006) 39 Cal.4th 1272, 48
Cal.Rptr.3d 183, 141 P.3d 288.) Assuming the search for responsive documents can also constitute
an unwarranted invasion of privacy, however, this concern alone does not tip the policy balance
in the City's favor. Searches can be conducted in a manner that respects individual privacy.


C. Guidance for Conducting Searches
The City has not attempted to search for documents located in personal accounts, so the legality
of a specific kind of search is not before us. However, the City and some amici curiae do highlight
concerns about employee privacy. Some guidance about how to strike the balance between privacy
and disclosure may be of assistance.


[21] CPRA requests invariably impose some burden on public agencies. Unless a records request
is overbroad or unduly burdensome, agencies are obliged to disclose all records they can locate
“with reasonable effort.” (California First Amendment Coalition v. Superior Court (1998) 67
Cal.App.4th 159, 166, 78 Cal.Rptr.2d 847.) Reasonable efforts do not require that agencies
undertake extraordinarily extensive or intrusive searches, however. (See American Civil Liberties
Union Foundation v. Deukmejian (1982) 32 Cal.3d 440, 453, 186 Cal.Rptr. 235, 651 P.2d 822;
Bertoli v. City of Sebastopol (2015) 233 Cal.App.4th 353, 371-372, 182 Cal.Rptr.3d 308.) In
general, the scope of an agency's search for public records “need only be reasonably calculated
to locate responsive documents.” (American Civil Liberties Union of Northern Cal. v. Superior
Court (2011) 202 Cal.App.4th 55, 85, 134 Cal.Rptr.3d 472; see Community Youth, supra, 220
Cal.App.4th at p. 1420, 164 Cal.Rptr.3d 644.)


[22] CPRA does not prescribe specific methods of searching for those documents. Agencies may
develop their own internal ***289  policies for conducting searches. Some general principles
have emerged, however. Once an agency receives a CPRA request, it must “communicate the
scope of the information requested to the custodians of its records,” although it need not use the
*628  precise language of the request. (Community Youth, supra, 220 Cal.App.4th at p. 1417,
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164 Cal.Rptr.3d 644.) As to requests seeking public records held in employees' nongovernmental
accounts, an agency's first step should be to communicate the request to the employees in question.
The agency may then reasonably rely on these employees to search their own personal files,
accounts, and devices for responsive material.


[23] Federal courts applying FOIA have approved of individual employees conducting their own
searches and segregating public records from personal records, so long as the employees have been
properly trained in how to distinguish between the two. (See Ethyl Corp. v. U.S. Environmental
Protection Agency (4th Cir. 1994) 25 F.3d 1241, 1247.) A federal employee who withholds a
document identified as potentially responsive may submit an affidavit providing the agency, and
a reviewing court, “with a sufficient factual basis upon which to determine whether contested
items were ‘agency records’ or personal materials.” (Grand Cent. Partnership, Inc. v. Cuomo (2d
Cir. 1999) 166 F.3d 473, 481.) The Washington Supreme Court recently adopted this procedure
under its state public records law, holding that employees who withhold personal records from
their employer “must submit an affidavit with facts sufficient to show the information is not a
‘public record’ under the PRA. So long as the affidavits give the requester and the trial court a
sufficient factual basis to determine that withheld material is indeed nonresponsive, the agency
has performed an adequate search under the PRA.” (Nissen v. Pierce County (Wash. 2015) 183
Wash.2d 863, 357 P.3d 45, 57.) We agree with Washington's high court that this procedure, when
followed in good faith, strikes an appropriate balance, allowing a public agency “to fulfill its
responsibility to search for and disclose public records without unnecessarily treading on the
constitutional rights of its employees.” (Id., 357 P.3d at p. 58.)


[24] Further, agencies can adopt policies that will reduce the likelihood of public records **861
being held in employees' private accounts. “Agencies are in the best position to implement policies
that fulfill their obligations” under public records laws “yet also preserve the privacy rights of
their employees.” (Nissen v. Pierce County, supra, 357 P.3d at p. 58.) For example, agencies
might require that employees use or copy their government accounts for all communications
touching on public business. Federal agency employees must follow such procedures to ensure
compliance with analogous FOIA requests. (See 44 U.S.C. § 2911(a) [prohibiting use of personal
electronic accounts for official business unless messages are copied or forwarded to an official
account]; 36 C.F.R. § 1236.22(b) (2016) [requiring that agencies ensure official email messages
in employees' personal accounts are preserved in the agency's recordkeeping system]; Landmark
Legal Foundation v. Environmental Protection Agency (D.D.C. 2015) 82 F.Supp.3d 211, 225-226
*629  [encouraging a policy that official emails be preserved in employees' personal accounts as
well].)


We do not hold that any particular search method is required or necessarily adequate. We mention
these alternatives to offer guidance on remand and to explain why privacy concerns do not require
categorical exclusion of documents in personal accounts from CPRA's “public records” definition.
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If the City maintains the burden ***290  of obtaining records from personal accounts is too
onerous, it will have an opportunity to so establish in future proceedings. (See Connell v. Superior
Court (1997) 56 Cal.App.4th 601, 615-616, 65 Cal.Rptr.2d 738; State Bd. of Equalization v.
Superior Court (1992) 10 Cal.App.4th 1177, 1188, 13 Cal.Rptr.2d 342.)


D. Conclusion
Consistent with the Legislature's purpose in enacting CPRA, and our constitutional mandate to
interpret the Act broadly in favor of public access (Cal. Const., art. I, § 3, subd. (b)(2)), we hold
that a city employee's writings about public business are not excluded from CPRA simply because
they have been sent, received, or stored in a personal account.


DISPOSITION


The judgment is reversed, and the case is remanded for further proceedings consistent with this
opinion.


Cantil-Sakauye, C.J.


Werdegar, J.


Chin, J.


Liu, J.


Cuéllar, J.


Kruger, J., concurred.


All Citations


2 Cal.5th 608, 389 P.3d 848, 214 Cal.Rptr.3d 274, 45 Media L. Rep. 1389, 17 Cal. Daily Op. Serv.
1937, 2017 Daily Journal D.A.R. 1896
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The purpose is “to guarantee a jury trial to a condemnee, who has demanded a jury in an eminent domain proceeding,


without the necessity for him to post the fees.” [See Redondo Beach v. Kumnick (1963) 216 CA2d 830, 834, 31 CR
367, 369]


(4) [2:211.1] Statutory conservatorship proceedings: The CCP § 631 requirements for posting jury fees do not apply to


persons who are the subject of a petition for conservatorship under Welf. & Inst.C. § 5350 and demand a jury trial on
the issue of grave disability. [Conservatorship of John D. (2014) 224 CA4th 410, 419-422, 168 CR3d 739, 746-748]


e. Refund of fees deposited


(1) [2:212] Settlement or continuance obtained: Except as discussed below (see ¶ 2:212.1 ff.), if the case settles or the
trial is continued, jury fees deposited may be refunded on timely motion of the party who made the deposit (¶ 2:214).
[CCP § 631.3(a)]


(a) [2:212.1] Limitation—advance jury fee nonrefundable: The $150 advance jury fee required under CCP § 631(b)
is nonrefundable. [CCP § 631(c)]


(b) [2:212.2] Limitation—settlement or continuance too close to trial date for juror notification: There is no right
to a refund of jury fees deposited where the continuance or settlement occurs so close to the trial date that there is
insufficient time to notify the jurors the trial will not proceed. In such cases, the fees are forfeited and deposited in the
Trial Court Trust Fund. [See CCP § 631.3(a)]


[2:213] Reserved.


(2) [2:214] Time limitation: Requests for refunds must be submitted in writing within 20 business days from the date the
action is settled, dismissed or trial is continued. [CCP § 631.3(a)]


3. [2:215] Compare—Former Law Entitling Other Parties to Rely on Demand or Deposit: Under former law, timely
demand for jury trial preserved the right for other parties should the demanding party later change his or her mind and waive a
jury (either expressly or by failing to deposit jury fees). [See former CCP § 631(b), (c)]


Under the former statute, adverse parties had five days following receipt of the notice of waiver to “pick up” the jury by:


 — serving and filing a jury demand; and


 — depositing the jury fees.


Abrogation of the “pick-up” rule was designed to eliminate the “gamesmanship” involved in the deposit of jury fees by
requiring all parties demanding a jury to deposit advance jury fees at the same time. [See Assembly Comm. on Judiciary,
AB 3027 analysis, p. 1 (4/23/02)]


4. Challenging Improper Jury Demands


a. [2:216] Motion to strike: A motion to strike is the procedure to challenge a demand for jury where no right to jury trial
exists (e.g., in cases involving purely equitable issues).


(1) [2:216.1] Notice and hearing required: The motion to strike is heard as a law and motion matter. Regular notice and


hearing requirements apply. [ CCP §§ 1005, 1010; see Weil & Brown et al., Cal. Prac. Guide: Civ. Pro. Before Trial
(TRG), Ch. 9 Part I]


b. [2:217] Motion in limine: A motion in limine is also a proper procedure to challenge whether an action is jury triable;
see ¶ 4:154.


[2:218 - 2:241] Reserved.
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Cal. Prac. Guide Civ. Trials & Ev. Ch. 2-E


California Practice Guide--Civil Trials and Evidence  | October 2021 Update
William E. Wegner, Robert H. Fairbank & Justice Norman L. Epstein; Contributing Editor – Evidence: Judge Eli Chernow (Ret.)


Chapter 2. Right to Jury Trial


E. Waiver of Jury Trial


  1. [2:258] Authority for Waiver
 2. [2:259] Statutory Grounds—In General
 a. [2:260] Statutory provisions as exclusive methods for waiver
 3. [2:261] Waiver by Express Consent
 Tactical Considerations Re Waiver of Jury
 a. [2:265] Written waiver
 (1) [2:266] In case management statement?
 (a) [2:267] Compare—leaving jury/nonjury boxes unchecked?
 (2) [2:268] Effect of court rules as to form of jury demand
 (a) [2:269] Example
 (3) [2:270] Predispute contractual waiver unenforceable
 (4) [2:271] Arbitration agreement as waiver
 (a) [2:271.1] No violation of public policy
 (b) [2:272] Special requirements re medical malpractice arbitration
 (c) [2:273] Special requirements re real estate contract arbitration
 (d) [2:274] Special requirements re arbitration of customer's claims against securities dealers
 (5) [2:274.5] Compare—voluntary references (CCP § 638)
 (a) [2:274.6] Procedure
 (b) Application
 b. [2:275] Oral waiver
 (1) [2:276] Record of waiver
 c. [2:277] Waiver by conduct
 (1) [2:278] Acquiescence in nonjury trial
 (a) [2:281.5] No waiver by proceeding to nonjury trial after objection
 (2) [2:283] Compare—no waiver where party's position known to court
 (3) [2:287] Compare—no waiver by mutual motions for directed verdict
 (4) [2:287.1] Compare—waiver of right to assert alleged errors that may have occurred during jury trial
 (5) [2:287.5] Compare—waiver of jury trial in criminal prosecution and collateral estoppel effect of rulings


made in criminal proceeding
 d. [2:288] Limitations on express waiver
 (1) [2:289] Waiver secured by fraud
 (a) [2:290] Example
 (2) [2:291] Waiver without client's authority?
 (a) [2:292] View that client's authority not required
 (b) [2:293] View requiring client authority
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 (c) [2:294] Comment
 (d) [2:295] Compare—criminal cases
 (e) [2:295.2] Compare—competency proceedings
 1) [2:295.3] Rationale
 2) [2:295.4] Compare—court need not advise client re jury right
 (f) [2:295.5] Compare—civil commitment proceedings (Welf. & Inst.C. § 6500)
 (g) [2:295.6] Compare—conservatorship proceedings under Lantermann-Petris-Short Act (Welf. &


Inst.C. § 5000 et seq.)
 1) [2:295.7] Probate conservatorship proceedings not considering involuntary commitment


distinguished
 4. [2:297] Waiver by Failure to Make Timely Jury Demand
 a. [2:298] Right not restored by vacating trial setting
 5. [2:299] Waiver by Failure to Deposit Jury Fees
 a. [2:300] Compare—former law entitling adverse parties to demand jury upon waiver
 6. [2:301] Effect of Jury Waiver on Retrial
 a. [2:302] Trial de novo following reversal on appeal
 b. [2:303] Limited retrial after reversal on appeal
 (1) [2:304] Example
 (2) [2:305] Supplemental issues
 c. [2:306] After mistrial or grant of new trial
 (1) [2:307] Comment


1. [2:258] Authority for Waiver: The Constitutional right to jury trial “may be waived by the consent of the parties expressed
as prescribed by statute.” [Cal. Const. Art. I, § 16]


Similarly, the statutory right to jury trial is expressly subject to waiver: “… must be tried by a jury, unless a jury trial is
waived …” [CCP §§ 592, 631(a), (f)]


2. [2:259] Statutory Grounds—In General: CCP § 631 provides trial by jury may be waived by the parties in any of the
following ways:


 • By failing to appear at trial;


 • By written consent filed with the clerk or judge (¶ 2:265);


 • By oral consent, in open court, entered in the minutes (¶ 2:275);


 • By failing to make timely demand for jury trial (i.e., “at the time the cause is first set for trial …”) (see ¶ 2:297);


 • By failing to deposit the requisite advance jury fee by the date due, unless another party on the same side of the case
has paid the fee (see ¶ 2:193 ff.); or jury fees and mileage on the second and each succeeding day trial continues (see
¶ 2:196). [CCP § 631(f)(1)-(6)]


a. [2:260] Statutory provisions as exclusive methods for waiver: The California Constitution vests the Legislature with the
exclusive power to prescribe the rules under which parties may waive a jury trial (Cal. Const. Art. I, § 16). Pursuant to that
authority, the Legislature has determined that trial by jury in a civil case may be waived only in the manner designated by CCP


§ 631(f). Any purported nonstatutory waiver is unenforceable. [ Grafton Partners L.P. v. Sup.Ct. (PriceWaterhouseCoopers
L.L.P.) (2005) 36 C4th 944, 952-956, 32 CR3d 5, 9-12 (decided under predecessor statute) (disapproving prior conflicting


authority); see also Cadle Co. v. World Wide Hospitality Furniture, Inc. (2006) 144 CA4th 504, 510, 50 CR3d 480, 484;


Valley Crest Landscape Develop., Inc. v. Mission Pools of Escondido, Inc. (2015) 238 CA4th 468, 492-493, 189 CR3d
259, 278 & fn. 4; and CCP § 631(a)]
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9 Cal.5th 989
Supreme Court of California.


CONSERVATORSHIP OF the Person of O.B.
T.B. et al., as Coconservators, etc., Petitioners and Respondents,


v.
O.B., Objector and Appellant.


S254938
|


July 27, 2020


Synopsis
Background: Mother and elder sister petitioned to be appointed limited conservators of young
adult who was diagnosed with autism. The Superior Court, Santa Barbara County, No. 17PR00325,
James F. Rigali, J., issued order establishing limited conservatorship. Conservatee appealed, and
the Second District Court of Appeal affirmed, 32 Cal.App.5th 626, 244 Cal.Rptr.3d 192. The
Supreme Court granted review.


[Holding:] The Supreme Court, Cantil-Sakauye, Chief Justice, held that an appellate court
evaluating the sufficiency of the evidence in support of a finding must make an appropriate
adjustment to its analysis when the clear and convincing standard of proof applied before the trial
court; in general, when presented with a challenge to the sufficiency of the evidence associated
with a finding requiring clear and convincing evidence, the court must determine whether the
record, viewed as a whole, contains substantial evidence from which a reasonable trier of fact
could have made the finding of high probability demanded by this standard of proof; disapproving
In re Marriage of Saslow, 40 Cal.3d 848, 221 Cal.Rptr. 546, 710 P.2d 346, Crail v. Blakely, 8
Cal.3d 744, 106 Cal.Rptr. 187, 505 P.2d 1027, Nat. Auto. & Cas. Co. v. Ind. Acc. Com., 34 Cal.2d
20, 206 P.2d 841, Viner v. Untrecht, 26 Cal.2d 261, 158 P.2d 3, Stromerson v. Averill, 22 Cal.2d
808, 141 P.2d 732, Simonton v. Los Angeles T. & S. Bank, 205 Cal. 252, 270 P. 672, Treadwell v.
Nickel, 194 Cal. 243, 228 P. 25, Steinberger v. Young, 175 Cal. 81, 165 P. 432, and other cases.


Reversed and remanded.


Procedural Posture(s): Petition for Discretionary Review; Petition for Appointment of Guardian.
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West Headnotes (14)


[1] Evidence Standard, Degree, or Quantum of Proof
The standard of proof that applies to a particular determination serves to instruct the fact
finder concerning the degree of confidence society deems necessary in the correctness
of factual conclusions for a particular type of adjudication, to allocate the risk of error
between the litigants, and to indicate the relative importance attached to the ultimate
decision.


4 Cases that cite this headnote


[2] Evidence As normal, general, or default standard
The default standard of proof in civil cases is the preponderance of the evidence. Cal.
Evid. Code § 115.


3 Cases that cite this headnote


[3] Evidence Probable existence of fact
Preponderance of the evidence standard of proof simply requires the trier of fact to believe
that the existence of a fact is more probable than its nonexistence.


5 Cases that cite this headnote


[4] Criminal Law Reasonable Doubt
Standard of proof beyond a reasonable doubt applies to findings of guilt in criminal
matters.


5 Cases that cite this headnote


[5] Evidence Preponderance or reasonable doubt
The standard of proof known as clear and convincing evidence demands a degree of
certainty greater than that involved with the preponderance standard, but less than what is
required by the standard of proof beyond a reasonable doubt.


14 Cases that cite this headnote
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[6] Evidence High probability; reasonable certainty
Clear and convincing evidence standard of proof requires a finding of high probability.


144 Cases that cite this headnote


[7] Appeal and Error Character and Amount of Evidence in General
An appellate court evaluating the sufficiency of the evidence in support of a finding must
make an appropriate adjustment to its analysis when the clear and convincing standard
of proof applied before the trial court; in general, when presented with a challenge to
the sufficiency of the evidence associated with a finding requiring clear and convincing
evidence, the court must determine whether the record, viewed as a whole, contains
substantial evidence from which a reasonable trier of fact could have made the finding
of high probability demanded by this standard of proof; disapproving In re Marriage of
Saslow, 40 Cal.3d 848, 221 Cal.Rptr. 546, 710 P.2d 346, Crail v. Blakely, 8 Cal.3d 744,
106 Cal.Rptr. 187, 505 P.2d 1027, Nat. Auto. & Cas. Co. v. Ind. Acc. Com., 34 Cal.2d
20, 206 P.2d 841, Viner v. Untrecht, 26 Cal.2d 261, 158 P.2d 3, Stromerson v. Averill, 22
Cal.2d 808, 141 P.2d 732, Simonton v. Los Angeles T. & S. Bank, 205 Cal. 252, 270 P.
672, Treadwell v. Nickel, 194 Cal. 243, 228 P. 25, Steinberger v. Young, 175 Cal. 81, 165
P. 432, and other cases.


83 Cases that cite this headnote


[8] Evidence Substantial Evidence
“Substantial evidence” is evidence that is of ponderable legal significance, reasonable in
nature, credible, and of solid value, and substantial proof of the essentials which the law
requires in a particular case.


16 Cases that cite this headnote


[9] Evidence Substantial Evidence
Even if evidence is capable of being regarded as credible, reasonable, and solid, to amount
to “substantial evidence” it also must be of ponderable legal significance.


15 Cases that cite this headnote


[10] Evidence Clear and Convincing Evidence
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The clear and convincing standard of proof is used for various determinations where
particularly important individual interests or rights are at stake.


[11] Appeal and Error Character and Amount of Evidence in General
Question before a court reviewing a finding that a fact has been proved by clear and
convincing evidence is not whether the appellate court itself regards the evidence as clear
and convincing; it is whether a reasonable trier of fact could have regarded the evidence
as satisfying this standard of proof.


243 Cases that cite this headnote


[12] Mental Health Questions of fact, verdicts, and findings
Clear and convincing evidence standard of proof does not “disappear” on appeal in a
conservatorship action; rather, court must account for the standard when addressing a claim
that the evidence does not support a finding made under that standard. Cal. Prob. Code
§ 1801(e).


5 Cases that cite this headnote


[13] Appeal and Error Character and Amount of Evidence in General
An appellate court must account for the clear and convincing standard of proof when
addressing a claim that the evidence does not support a finding made under this standard.


117 Cases that cite this headnote


[14] Appeal and Error Character and Amount of Evidence in General
Appeal and Error Verdict, Findings, and Sufficiency of Evidence
When reviewing a finding that a fact has been proved by clear and convincing evidence,
the question before the appellate court is whether the record as a whole contains substantial
evidence from which a reasonable factfinder could have found it highly probable that the
fact was true; in conducting its review, the court must view the record in the light most
favorable to the prevailing party below and give appropriate deference to how the trier of
fact may have evaluated the credibility of witnesses, resolved conflicts in the evidence,
and drawn reasonable inferences from the evidence.


Witkin Library Reference: 9 Witkin, Cal. Procedure (5th ed. 2008) Appeal, § 371 [Where
Clear and Convincing Evidence Is Required.]
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**43  ***331  Second Appellate District, Division Six, B290805, Santa Barbara County Superior
Court, 17PR00325


Attorneys and Law Firms


Gerald J. Miller, under appointment by the Supreme Court, for Objector and Appellant.


Greines, Martin, Stein & Richland, Robert A. Olson and Edward L. Xanders, Los Angeles, for
Association of Southern California Defense Counsel as Amicus Curiae on behalf of Objector and
Appellant.


Keiter Appellate Law and Mitchell Keiter for Protecting Our Elders as Amicus Curiae on behalf
of Objector and Appellant.


Law Offices of Laura Hoffman King, Laura Hoffman King, Orcutt; Tardiff Law Offices, Neil S.
Tardiff; and Shaun P. Martin, San Diego, for Petitioners and Respondents.


Nelson & Fraenkel and Gretchen M. Nelson, Los Angeles, for Consumer Attorneys of California
as Amicus Curiae on behalf of Petitioners and Respondents.


Rita Himes for Legal Services for Prisoners with Children as Amicus Curiae.


Horovitz & Levy, Curt Cutting, Jeremy B. Rosen, Burbank; U.S. Chamber Litigation Center and
Janet Galeria for Chamber of Commerce of the United States as Amicus Curiae.


Thomas F. Coleman; Fitzgerald Yap Kredito and Brook J. Changala, Santa Ana, for Spectrum
Institute, TASH, and Siblings Leadership Network as Amici Curiae.


Opinion


Opinion of the Court by Cantil-Sakauye, C. J.


***332  *995  Measured by the certainty each demands, the standard of proof known as clear and
convincing evidence — which requires proof making the existence of a fact highly probable **44
— falls between the “more likely than not” standard commonly referred to as a preponderance
of the evidence and the more rigorous standard of proof beyond a reasonable doubt. We granted
review in this case to clarify how an appellate court is to review the sufficiency of the evidence
associated with a finding made by the trier of fact pursuant to the clear and convincing standard.
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The issue arises here after the probate court appointed limited coconservators for O.B., a young
woman with autism. In challenging this order, O.B. argues that the proof before the probate court
did not clearly and convincingly establish that a limited conservatorship was warranted. (See Prob.
Code, § 1801, subd. (e) [“The standard of proof for the appointment of a conservator pursuant to
this section shall be clear and convincing evidence”].)


There is a split of opinion over how an appellate court should address a claim of insufficient
evidence such as the one advanced here. One approach accounts for the fact that the clear and
convincing standard of proof requires greater certainty than the preponderance standard does.
Courts adopting this view inquire whether the record developed before the trial court contains
substantial evidence allowing a reasonable fact finder to make the challenged finding with the
confidence required by the clear and convincing standard. (E.g., T.J. v. Superior Court (2018) 21
Cal.App.5th 1229, 1239-1240, 230 Cal.Rptr.3d 928 (T.J.).) Another position maintains that the
clear and convincing standard of proof has no bearing on appellate review for sufficiency of the
evidence. (E.g., In re Marriage of Murray (2002) 101 Cal.App.4th 581, 604, 124 Cal.Rptr.2d 342.)
From this perspective, a court reviewing a finding requiring clear and convincing proof surveys
the record for substantial evidence, without also considering whether this evidence reasonably
could have yielded a finding made with the specific degree of certainty required by the clear and
convincing standard.


We conclude that appellate review of the sufficiency of the evidence in support of a finding
requiring clear and convincing proof must account for the level of confidence this standard
demands. In a matter such as the one before us, when reviewing a finding that a fact has been
proved by clear and convincing evidence, the question before the appellate court is whether the
*996  record as a whole contains substantial evidence from which a reasonable fact finder could
have found it highly probable that the fact was true. Consistent with well-established principles
governing review for sufficiency of the evidence, in making this assessment the appellate court
must view the record in the light most favorable to the prevailing party below and give due
deference to how the trier of fact may have evaluated the credibility of witnesses, resolved conflicts
in the evidence, and drawn reasonable inferences from the evidence.


***333  Because the Court of Appeal below took the position that the clear and convincing
standard of proof “ ‘ “disappears” ’ ” on appeal (Conservatorship of O.B. (2019) 32 Cal.App.5th
626, 633, 244 Cal.Rptr.3d 192) when it rejected O.B.’s challenge to the sufficiency of the evidence,
we reverse.


I. BACKGROUND
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In August 2017, respondents T.B. and C.B. filed a petition in Santa Barbara County Superior Court
requesting that they be appointed as limited coconservators for O.B., a young woman with autism
spectrum disorder. T.B. and C.B. are O.B.’s mother and older sister, respectively. At the time T.B.
and C.B. filed their petition, O.B. was 18 years old and resided with her great-grandmother, L.K.,
in Santa Barbara County.


The public defender was appointed as counsel for O.B. (See Prob. Code, § 1471.) A contested
evidentiary hearing was held in the probate court to determine whether a limited conservatorship
should be imposed. This hearing was conducted across several court sessions occurring between
September 2017 and May 2018, with the probate court judge sitting as the trier of fact. Several
witnesses testified at the hearing. Among them, T.B., C.B., L.K., and a cousin of O.B. testified
to their interactions with and observations of O.B. Dr. Kathy Khoie, a psychologist, testified that
in her opinion, O.B. was not a proper candidate for a limited conservatorship. **45  Christopher
Donati, an investigator with the Santa Barbara County Public Guardian's Office, similarly testified
that he did not feel a limited conservatorship was necessary.


Before ruling on a limited conservatorship, the judge stated that he had “been involved in numerous
hearings, and [O.B.] has been at all of them or most of them. So in addition to some of the different
witnesses I am entitled to base my decision based in part on my own observation of [O.B.] at the
proceedings.” The judge found that a limited conservatorship was “appropriate” and appointed
T.B. and C.B. as limited coconservators. The parties were asked if any requested a statement of
decision. No one did, and the judge did not otherwise explain in detail how he had arrived at his
findings. He said, “I can go through and comment on everybody's testimony. I don't see any reason
to do that. The reviewing court can look at the record.”


*997  O.B. appealed, raising several claims of error. The Court of Appeal affirmed. As relevant
here, the appellate court rejected O.B.’s argument that the evidence before the probate court
was insufficient to justify the appointment of limited coconservators. In making this argument,
O.B. explained that the clear and convincing standard of proof applies to the decision to appoint
a limited conservator and argued that the Court of Appeal “must apply the same standard in
determining whether ‘substantial evidence’ supports the judgment.” (Conservatorship of O.B.,
supra, 32 Cal.App.5th at p. 633, 244 Cal.Rptr.3d 192.) In finding the evidence sufficient, the Court
of Appeal observed that, contrary to O.B.’s position, “ ‘The “clear and convincing” standard ...
is for the edification and guidance of the trial court and not a standard for appellate review.
[Citations.] “ ‘The sufficiency of evidence to establish a given fact, where the law requires proof
of the fact to be clear and convincing, is primarily a question for the trial court to determine, and if
there is substantial evidence to support its conclusion, the determination is not open to review on
appeal.’ [Citations.]” [Citation.] Thus, on appeal from a judgment required to be based upon clear
and convincing evidence, “the clear and convincing test disappears ... ***334  [and] the usual rule
of conflicting evidence is applied, giving full effect to the respondent's evidence, however slight,
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and disregarding the appellant's evidence, however strong.” (Id., at pp. 633-634, 244 Cal.Rptr.3d
192.) 1


1 The Court of Appeal also rejected other claims of error raised by O.B. (Conservatorship of
O.B., supra, 32 Cal.App.5th at pp. 632-633, 635-636, 244 Cal.Rptr.3d 192), none of which
are presently before us.


We granted review.


II. DISCUSSION


Our analysis of the issue before us begins with an explanation of the clear and convincing standard
of proof and a survey of its various applications. We next assess how appellate courts have
perceived their role in reviewing claims that the evidence before the trial court did or did not satisfy
the clear and convincing standard. Ultimately, we conclude that logic, sound policy, and precedent
all point toward the same conclusion: When reviewing a finding made pursuant to the clear and
convincing standard of proof, an appellate court must attune its review for substantial evidence to
the heightened degree of certainty required by this standard.


A. Clear and Convincing Evidence as a Standard of Proof
[1] A “ ‘[b]urden of proof’ means the obligation of a party to establish by evidence a requisite
degree of belief concerning a fact in the mind of the trier of fact or the court.” (Evid. Code, § 115.)
“The burden of proof may require a *998  party to ... establish the existence or nonexistence of
a fact by a preponderance of the evidence, by clear and convincing proof, or by proof beyond a
reasonable doubt.” (Ibid.) The standard of proof that applies to a particular determination serves
“to instruct the fact finder concerning the degree of confidence our society deems necessary in the
correctness of factual conclusions for a particular type of adjudication, to allocate the risk of error
between the litigants, and to indicate the relative importance attached to the ultimate decision.” (
**46  Conservatorship of Wendland (2001) 26 Cal.4th 519, 546, 110 Cal.Rptr.2d 412, 28 P.3d
151 (Wendland); see also In re Winship (1970) 397 U.S. 358, 369-373, 90 S.Ct. 1068, 25 L.Ed.2d
368 (conc. opn. of Harlan, J.).)


[2]  [3]  [4] “The default standard of proof in civil cases is the preponderance of the
evidence.” (Wendland, supra, 26 Cal.4th at p. 546, 110 Cal.Rptr.2d 412, 28 P.3d 151, citing Evid.
Code, § 115.) This standard “ ‘simply requires the trier of fact “to believe that the existence of a
fact is more probable than its nonexistence.” ’ ” (In re Angelia P. (1981) 28 Cal.3d 908, 918, 171
Cal.Rptr. 637, 623 P.2d 198.) The more demanding standard of proof beyond a reasonable doubt,
meanwhile, applies to findings of guilt in criminal matters. (In re Winship, supra, 397 U.S. at p.
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364, 90 S.Ct. 1068.) Reasonable doubt “ ‘is not a mere possible doubt; because everything relating
to human affairs is open to some possible or imaginary doubt. It is that state of the case, which,
after the entire comparison and consideration of all the evidence, leaves the minds of jurors in that
condition that they cannot say they feel an abiding conviction of the truth of the charge.” (Pen.
Code, § 1096.)


[5]  [6] The standard of proof known as clear and convincing evidence demands a degree of
certainty greater than that involved with the preponderance standard, but less than what is required
by the standard of proof beyond a reasonable doubt. This intermediate standard “requires a finding
of high probability.” ( ***335  In re Angelia P., supra, 28 Cal.3d at p. 919, 171 Cal.Rptr. 637,
623 P.2d 198; see also CACI No. 201 [“Certain facts must be proved by clear and convincing
evidence .... This means the party must persuade you that it is highly probable that the fact is
true”].) 2  One commentator has explicated, “The precise meaning of ‘clear and convincing proof’
does not lend itself readily to definition. It is, in reality, a question of how strongly the minds of
the trier or triers of fact must be convinced that the facts are as contended by the proponent. ...
Where clear and convincing proof is required, the proponent must convince the jury or judge, as
the case may be, that it is highly probable that the facts which he asserts are true. He *999  must
do more than show that the facts are probably true.” (Comment, Evidence: Clear and Convincing
Proof: Appellate Review (1944) 32 Cal. L.Rev. 74, 75.)


2 The clear and convincing standard also has been described “as requiring that the evidence be
‘ “so clear as to leave no substantial doubt”; “sufficiently strong to command the unhesitating
assent of every reasonable mind.” ’ ” (In re Angelia P., supra, 28 Cal.3d at p. 919, 171
Cal.Rptr. 637, 623 P.2d 198.)


Today, the clear and convincing standard applies to various determinations “ ‘where particularly
important individual interests or rights are at stake,’ such as the termination of parental rights,
involuntary commitment, and deportation.” (Weiner v. Fleischman (1991) 54 Cal.3d 476, 487,
286 Cal.Rptr. 40, 816 P.2d 892, quoting Herman & MacLean v. Huddleston (1983) 459 U.S. 375,
389, 103 S.Ct. 683, 74 L.Ed.2d 548; see also Santosky v. Kramer (1982) 455 U.S. 745, 769, 102
S.Ct. 1388, 71 L.Ed.2d 599; Addington v. Texas (1979) 441 U.S. 418, 423-424, 99 S.Ct. 1804,
60 L.Ed.2d 323; Woodby v. Immigration Service (1966) 385 U.S. 276, 285-286, 87 S.Ct. 483,
17 L.Ed.2d 362.) Other findings requiring clear and convincing proof include whether a civil
defendant is guilty of the “oppression, fraud, or malice” that allows for the imposition of punitive
damages (Civ. Code, § 3294, subd. (a)), whether a conservator can withdraw life-sustaining care
from a conservatee (Wendland, supra, 26 Cal.4th at p. 524, 110 Cal.Rptr.2d 412, 28 P.3d 151),
whether conditions necessary for the nonconsensual, nonemergency administration of psychiatric
medication to a prison inmate have been satisfied (Pen. Code, § 2602, subd. (c)(8)), and whether
a publisher acted with the intent (“actual malice”) that must be shown for a plaintiff to prevail in
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certain kinds of defamation cases (Gertz v. Robert Welch, Inc. (1974) 418 U.S. 323, 342, 94 S.Ct.
2997, 41 L.Ed.2d 789).


Going further back in time, “[t]he requirement in civil actions of more than a preponderance of the
evidence was first applied in equity to claims which experience had shown to be inherently subject
to fabrication, lapse of memory, or the flexibility of conscience.” (Note, **47  Appellate Review
in the Federal Courts of Findings Requiring More than a Preponderance of the Evidence (1946)
60 Harv. L.Rev. 111, 112.) This court's early case law addressing the clear and convincing standard
of proof commonly involved claims of this character, such as assertions that a written instrument
should be reformed on the basis of fraud, mistake, or parol evidence. In one early case of this
kind, Lestrade v. Barth (1862) 19 Cal. 660, we observed that when the correction of a mistake in a
written instrument was sought in equity, the evidence showing such a mistake “must be clear and
convincing, making out the mistake to the entire satisfaction of the Court, and not loose, equivocal
or contradictory, leaving the mistake open to doubt.” (Id., at p. 675.) We later stated in ***336
Sheehan v. Sullivan (1899) 126 Cal. 189, 58 P. 543 (Sheehan) that “[t]he authorities are uniform
to the point that to justify a court in determining from oral testimony that a deed which purports to
convey land absolutely in fee simple was intended to be something different, as a mortgage or trust,
such testimony must be clear, convincing, and conclusive — something more than that modicum
of evidence which appellate courts sometimes hold *1000  sufficient to warrant a finding where
the matter is not so serious as the overthrow of a clearly expressed deed, solemnly executed and
delivered.” (Id., at p. 193, 58 P. 543.)


B. Consideration of the Clear and Convincing Standard in Appellate Review for
Sufficiency of the Evidence


The court in Sheehan, supra, 126 Cal. 189, 58 P. 543, also addressed how other appellate courts
had evaluated claims that parol evidence introduced before the trial court had not adequately
established that a written deed instrument, absolute on its face, was in fact a mortgage or trust.
Our opinion in Sheehan observed that through such matters (e.g., Mahoney v. Bostwick (1892)
96 Cal. 53, 30 P. 1020) the authorities “clearly declare that the rule, as above stated [requiring
clear and convincing evidence that the intent was contrary to the deed's terms], should govern trial
courts, and that, where an absolute deed has been found to be something else, the sufficiency of
the evidence to support the finding should be considered by the appellate court in the light of that
rule.” (Sheehan, at p. 193, 58 P. 543, italics added.) In other words, even though the standard of
clear and convincing evidence directly governed only the determination made by the trier of fact,
appellate courts assessing the sufficiency of the evidence still had to take this standard of proof
into account by appropriately reframing their inquiry.


It was understood even at the time Sheehan was decided that this adjustment in appellate
perspective when the clear and convincing standard applied below did not provide reviewing courts
with a liberal license to substitute their views for the conclusions drawn by the trier of fact on
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matters such as witness credibility and the resolution of conflicts in the evidence. In Jarnatt v.
Cooper (1881) 59 Cal. 703, for example, this court had explained, “It is doubtless a well-settled
rule that the party alleging fraud or mistake is bound to prove his allegation by clear and convincing
evidence. That is, that the evidence which tends to prove the alleged fraud or mistake, if standing
alone, uncontradicted, would establish a clear prima facie case of fraud or mistake. If it does not,
this Court may reverse the judgment on the ground of insufficiency of the evidence to justify
the decision. But where the evidence which tends to prove fraud or mistake, if standing alone,
uncontradicted, is sufficiently clear and convincing, we can not reverse the judgment on the ground
that such evidence is contradicted by other evidence, because the right to pass upon the credibility
of witnesses is not vested in this Court.” (Id., at p. 706.)


Since Sheehan, we have reiterated — albeit sometimes subtly — that when the clear and
convincing standard of proof applied in the trial court, an appellate court should review the record
for sufficient evidence in a manner *1001  mindful of the elevated degree of certainty required
by this standard. This guidance often has been coupled with language recognizing the limits of
such review. More than a century ago, in Wadleigh v. Phelps (1906) 149 Cal. 627, 87 P. 93, we
upheld a finding that a deed, absolute on its face, was in fact a mortgage. (Id., at p. 639, 87 P.
93.) In doing so, we expounded, “It is, of course, the universal rule that the presumption **48
of law, independent of proof, is that such a deed is ***337  what it purports to be — viz. an
absolute conveyance — and that this presumption must prevail unless the evidence to the contrary
is entirely plain and convincing. This, however, does not mean that the evidence in the record on
appeal must be entirely plain and convincing to an appellate court. This question of fact, like other
questions of fact, is one for the trial court, and while, as said in Sheehan v. Sullivan, 126 Cal. 189,
193, 58 P. 543 ..., the appellate court will consider the question as to the sufficiency of the evidence
in the light of that rule, it will not disturb the finding of the trial court to the effect that the deed is
a mortgage, where there is substantial evidence warranting a clear and satisfactory conviction to
that effect. All questions as to preponderance and conflict of evidence are for the trial court.” (Id.,
at p. 637, 87 P. 93, italics added; see also Title Ins. and Trust Co. v. Ingersoll (1910) 158 Cal. 474,
484, 111 P. 360; Couts v. Winston (1908) 153 Cal. 686, 688-689, 96 P. 357.)


Several of our more recent decisions involving the clear and convincing standard of proof also
have recognized that this standard affects a reviewing court's assessment of the sufficiency of
the evidence. In In re Angelia P., supra, 28 Cal.3d 908, 171 Cal.Rptr. 637, 623 P.2d 198, we
stated that when reviewing the sufficiency of the evidence supporting an order terminating parental
rights, issued upon a finding of clear and convincing evidence (see Civ. Code, former § 232,
subd. (a)), “ ‘the [appellate] court must review the whole record in the light most favorable to
the judgment below to determine whether it discloses substantial evidence — that is, evidence
which is reasonable, credible, and of solid value — such that a reasonable trier of fact could find
[that termination of parental rights is appropriate based on clear and convincing evidence].’ ” (In
re Angelia P., at p. 924, 171 Cal.Rptr. 637, 623 P.2d 198; see also In re Jasmon O. (1994) 8
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Cal.4th 398, 423, 33 Cal.Rptr.2d 85, 878 P.2d 1297 [taking a similar view of the appellate court's
responsibility in reviewing a finding under Civ. Code, former § 232].) In Wendland, supra, 26
Cal.4th 519, 110 Cal.Rptr.2d 412, 28 P.3d 151, where we reviewed a finding by the trial court
that the clear and convincing standard had not been satisfied, we described our task as follows:
“The ‘clear and convincing evidence’ test requires a finding of high probability .... Applying
that standard here, we ask whether the evidence ... has that degree of clarity ....” (Id., at p. 552,
110 Cal.Rptr.2d 412, 28 P.3d 151.) And most recently, in In re White (2020) 9 Cal. 5th 455,
465, 262 Cal.Rptr.3d 602, 463 P.3d 802 (White), we specified, “To deny bail under article I,
section 12(b) [of the California Constitution], a trial court must also find, by clear and convincing
evidence, “ ‘a substantial likelihood the person's release would *1002  result in great bodily harm
to others.’ [Citation.] ... On review, we consider whether any reasonable trier of fact could find,
by clear and convincing evidence, a substantial likelihood that the person's release would lead to
great bodily harm to others.”


As respondents observe, we have on other occasions provided somewhat different descriptions of
the reviewing court's role in evaluating a finding requiring clear and convincing evidence. We often
have emphasized the appellate court's general responsibility to review the record for substantial
evidence, even when the clear and convincing standard of proof applied before the trial court.
(E.g., In re Marriage of Saslow (1985) 40 Cal.3d 848, 863, 221 Cal.Rptr. 546, 710 P.2d 346;
Crail v. Blakely (1973) 8 Cal.3d 744, 750, 106 Cal.Rptr. 187, 505 P.2d 1027 (Crail); Nat. Auto.
& Cas. Co. v. Ind. Acc. Com. (1949) 34 Cal.2d 20, 25, 206 P.2d 841; Viner v. Untrecht (1945)
26 Cal.2d 261, 267, 158 P.2d 3; ***338  Stromerson v. Averill (1943) 22 Cal.2d 808, 815, 141
P.2d 732 (Stromerson); Simonton v. Los Angeles T. & S. Bank (1928) 205 Cal. 252, 259, 270 P.
672; Treadwell v. Nickel (1924) 194 Cal. 243, 260-261, 228 P. 25; Steinberger v. Young (1917)
175 Cal. 81, 84-85, 165 P. 432 (Steinberger).) In Crail, we explained that the clear and convincing
“standard was adopted ... for the edification and guidance of the trial court, and was not intended
as a standard for appellate review. ‘The sufficiency of evidence to establish a given fact, where the
law requires proof of the fact to be clear and convincing, is primarily a question for the trial court to
determine, and if there is substantial evidence to support its conclusion, **49  the determination is
not open to review on appeal.’ ” (Crail, at p. 750, 106 Cal.Rptr. 187, 505 P.2d 1027.) Respondents
extract from these decisions the principle that appellate review of a finding made under the clear
and convincing standard is limited to whether the finding is supported by evidence that is “credible,
reasonable, and solid” — words commonly used in describing “substantial evidence.” (See In re
Teed's Estate (1952) 112 Cal.App.2d 638, 644, 247 P.2d 54.) 3


3 Dissenting in Stromerson, supra, 22 Cal.2d 808, 141 P.2d 732, Justice Traynor wrote,
“While it rests primarily with the trial court to determine whether the evidence is clear
and convincing, its finding is not necessarily conclusive, for in cases governed by the rule
requiring such evidence ‘the sufficiency of the evidence to support the finding should be
considered by the appellate court in the light of that rule.’ (Sheehan[, supra], 126 Cal. 189,
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193, 58 P. 543; [citation].) In such cases it is the duty of the appellate court in reviewing
the evidence to determine, not simply whether the trier of facts could reasonably conclude
that it is more probable that the fact to be proved exists than that it does not, as in the
ordinary civil case where only a preponderance of the evidence is required ... but to determine
whether the trier of facts could reasonably conclude that it is highly probable that the fact
exists. When it [is held] that the trial court's finding must be governed by the same test with
relation to substantial evidence as ordinarily applies in other civil cases, the rule that the
evidence must be clear and convincing becomes meaningless.” (Id., at pp. 817-818, 141 P.2d
732 (dis. opn. of Traynor, J.); see also Traynor, The Riddle of Harmless Error (1970) p. 29
[“When it is the responsibility of the trier of fact to observe the requirement of clear and
convincing evidence ... it becomes the responsibility of the appellate court to test the finding
accordingly”].)


*1003  The decisions of the Courts of Appeal also do not speak with one clear voice regarding how
appellate review for sufficiency of the evidence should unfold when the standard of proof before
the trial court was clear and convincing evidence. (T.J., supra, 21 Cal.App.5th at pp. 1238-1239,
230 Cal.Rptr.3d 928 [discussing the views expressed on this subject].) One view downplays the
significance of the clear and convincing standard of proof in this context. Within this group, a
few courts have flatly stated that a requirement of clear and convincing proof before the trial
court does not necessitate any modifications to the conventional approach to appellate review for
substantial evidence in a civil matter. (Ian J. v. Peter M. (2013) 213 Cal.App.4th 189, 208, 152
Cal.Rptr.3d 323; In re Marriage of Ruelas (2007) 154 Cal.App.4th 339, 345, 64 Cal.Rptr.3d 600; In
re Marriage of Murray (2002) 101 Cal.App.4th 581, 604, 124 Cal.Rptr.2d 342; Patrick v. Maryland
Casualty Co. (1990) 217 Cal.App.3d 1566, 1576, 267 Cal.Rptr. 24.) Thus it has been said, “[t]he
substantial evidence rule that applies on appeal, applies without regard to the standard of proof
applicable at trial” (In re Marriage of Ruelas, at p. 345, 64 Cal.Rptr.3d 600), meaning that a court
reviewing a finding requiring clear and convincing proof is “not required to find more substantial
evidence to support the trial court's finding ‘than [it] would if the burden of proof had ***339
been only a preponderance of the evidence’ ” (Ian J. v. Peter M., at p. 208, 152 Cal.Rptr.3d 323).


Many courts have drawn a similar lesson from the Witkin treatise on California Procedure,
which provides in relevant part, “In a few situations, the law requires that a party produce
more than an ordinary preponderance; he or she must establish a fact by ‘clear and convincing
evidence.’ [Citations.] But the requirement applies only in the trial court. The judge may reject
a showing as not measuring up to the standard, but, if the judge decides in favor of the party
with this heavy burden, the clear and convincing test disappears. On appeal, the usual rule of
conflicting evidence is applied, giving full effect to the respondent's evidence, however slight,
and disregarding the appellant's evidence, however strong.” (9 Witkin, Cal. Procedure (5th ed.
2008) Appeal, § 371, p. 428, italics added.) The assertion that “the clear and convincing test
disappears” (ibid.) on appeal fairly imparts that this standard of proof has no bearing whatsoever
on appellate review for sufficiency of the evidence. 4
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4 The following Court of Appeal decisions have echoed the Witkin treatise's “disappears”
phrasing: Morgan v. Davidson (2018) 29 Cal.App.5th 540, 549, 240 Cal.Rptr.3d 235; In re
Alexzander C. (2017) 18 Cal.App.5th 438, 451, 226 Cal.Rptr.3d 515; Parisi v. Mazzaferro
(2016) 5 Cal.App.5th 1219, 1227, footnote 11, 210 Cal.Rptr.3d 574; In re Z.G. (2016) 5
Cal.App.5th 705, 720, 210 Cal.Rptr.3d 187; In re F.S. (2016) 243 Cal.App.4th 799, 812, 196
Cal.Rptr.3d 830; In re J.S. (2014) 228 Cal.App.4th 1483, 1493, 176 Cal.Rptr.3d 746; In re
Marriage of E. & Stephen P. (2013) 213 Cal.App.4th 983, 989-990, 153 Cal.Rptr.3d 154;
Ian J. v. Peter M., supra, 213 Cal.App.4th at page 208, 152 Cal.Rptr.3d 323; In re A.S. (2011)
202 Cal.App.4th 237, 247, 134 Cal.Rptr.3d 664; In re K.A. (2011) 201 Cal.App.4th 905,
909, 136 Cal.Rptr.3d 461; In re Levi H. (2011) 197 Cal.App.4th 1279, 1291, 128 Cal.Rptr.3d
814; In re E.B. (2010) 184 Cal.App.4th 568, 578, 109 Cal.Rptr.3d 1; In re I.W. (2009) 180
Cal.App.4th 1517, 1526, 103 Cal.Rptr.3d 538; In re Angelique C. (2003) 113 Cal.App.4th
509, 519, 6 Cal.Rptr.3d 395; In re J.I. (2003) 108 Cal.App.4th 903, 911, 134 Cal.Rptr.2d
342; In re Mark L. (2001) 94 Cal.App.4th 573, 580-581, 114 Cal.Rptr.2d 499; Sheila S. v.
Superior Court (2000) 84 Cal.App.4th 872, 881, 101 Cal.Rptr.2d 187; Ensworth v. Mullvain
(1990) 224 Cal.App.3d 1105, 1111, footnote 2, 274 Cal.Rptr. 447.


**50  *1004  Another viewpoint regards an appellate court as obligated to review the record for
substantial evidence in a manner mindful of the fact that the clear and convincing standard of proof
applied before the trial court. 5  This approach recently was adopted by the court in connection
with a dependency proceeding (see Welf. & Inst. Code, § 366.21, subd. (g)(1)(C)(ii)) in ***340
T.J., supra, 21 Cal.App.5th 1229, 230 Cal.Rptr.3d 928. The court in T.J. observed that “[i]f the
clear and convincing evidence standard ‘disappears’ on appellate review, that means the distinction
between the preponderance standard and the clear and convincing standard ... is utterly lost on
appeal ....” (T.J., at p. 1239, 230 Cal.Rptr.3d 928.) Such an outcome was regarded as compromising
“the integrity of the review process,” because if the clear and convincing standard has no bearing
whatsoever on appellate review, “the ability of the appellate court to correct error is unacceptably
weakened.” (Ibid.) Moved by these considerations, the court in T.J. concluded that it must “
‘review the record in the light most favorable to the trial court's order to determine whether there
is substantial evidence from which a reasonable trier of fact could make the necessary findings
based on the clear and convincing evidence standard.’ ” (Ibid., quoting In re Isayah C., supra,
118 Cal.App.4th at p. 694, 13 Cal.Rptr.3d 198.)


5 E.g., Johnson & Johnson Talcum Powder Cases (2019) 37 Cal.App.5th 292, 333, 249
Cal.Rptr.3d 642; T.J., supra, 21 Cal.App.5th at pages 1239-1240, 230 Cal.Rptr.3d 928;
Pulte Home Corp. v. American Safety Indemnity Co. (2017) 14 Cal.App.5th 1086, 1125,
223 Cal.Rptr.3d 47; Pfeifer v. John Crane, Inc. (2013) 220 Cal.App.4th 1270, 1299, 164
Cal.Rptr.3d 112; In re Hailey T. (2012) 212 Cal.App.4th 139, 146, 151 Cal.Rptr.3d 1; In re
Alexis S. (2012) 205 Cal.App.4th 48, 54, 139 Cal.Rptr.3d 774; In re Andy G. (2010) 183
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Cal.App.4th 1405, 1415, 107 Cal.Rptr.3d 923; In re William B. (2008) 163 Cal.App.4th
1220, 1229, 78 Cal.Rptr.3d 91; In re Baby Girl M. (2006) 135 Cal.App.4th 1528, 1536, 38
Cal.Rptr.3d 484; In re Henry V. (2004) 119 Cal.App.4th 522, 530, 14 Cal.Rptr.3d 496; In re
Isayah C. (2004) 118 Cal.App.4th 684, 694, 13 Cal.Rptr.3d 198; In re Alvin R. (2003) 108
Cal.App.4th 962, 971, 134 Cal.Rptr.2d 210; In re Luke M. (2003) 107 Cal.App.4th 1412,
1426, 132 Cal.Rptr.2d 907; Shade Foods, Inc. v. Innovative Products Sales & Marketing, Inc.
(2000) 78 Cal.App.4th 847, 891, 93 Cal.Rptr.2d 364; In re Kristin H. (1996) 46 Cal.App.4th
1635, 1654, 54 Cal.Rptr.2d 722; In re Basilio T. (1992) 4 Cal.App.4th 155, 170-171, 5
Cal.Rptr.2d 450; Opsal v. United Services Auto. Assn. (1991) 2 Cal.App.4th 1197, 1200, 10
Cal.Rptr.2d 352; In re Victoria M. (1989) 207 Cal.App.3d 1317, 1326, 255 Cal.Rptr. 498; In
re Amos L. (1981) 124 Cal.App.3d 1031, 1038, 177 Cal.Rptr. 783.


All in all, it would be a fair summarization to say that although the trend within our more recent
decisions has been to recognize that the application of the clear and convincing standard of proof
before the trial court affects appellate review for sufficiency of the evidence, our case law also
contains *1005  contrary suggestions that have contributed to what is now a significant split of
authority among the Courts of Appeal.


C. The Clear and Convincing Standard of Proof Informs Appellate Review for
Substantial Evidence


[7] We now dispel this uncertainty over the proper manner of appellate review by clarifying
that an appellate court evaluating the sufficiency of the evidence in support of a finding must
make an appropriate adjustment to its analysis when the clear and convincing standard of proof
applied before the trial court. In general, when presented with a challenge to the sufficiency of
the evidence associated with a finding requiring clear and convincing evidence, the court must
determine whether the record, viewed as a whole, contains substantial evidence from which a
reasonable trier of fact could have made the finding of high probability demanded by this **51
standard of proof. 6


6 In announcing only a general rule, we recognize that different forms of appellate review
may apply in certain circumstances when a determination has been made by the trier of fact
under the clear and convincing standard of proof. (See, e.g., McCoy v. Hearst Corp. (1986)
42 Cal.3d 835, 845-846, 231 Cal.Rptr. 518, 727 P.2d 711 [discussing appellate review of
findings of actual malice in defamation suits].)


This rule finds support in logic, in the policy interests that are often implicated when clear and
convincing evidence supplies the standard of proof, and in precedent. First, “[a]s a matter of logic,
a finding that must be based on clear and convincing evidence cannot be viewed on appeal the same
as one that may be sustained on a mere preponderance.” (In re C.H. (Tex. 2002) 89 S.W.3d 17, 25.)
As we have long acknowledged (see, e.g., Sheehan, supra, 126 Cal. at p. 193, 58 P. 543), the clear
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and convincing standard of proof normally applies directly only before the trial court; appellate
courts normally do not decide whether they themselves believe the evidence was so probative. And
the fundamental question before an appellate court reviewing for sufficiency of the evidence is the
same, regardless of the standard of proof that applied below: whether any reasonable trier of fact
could have made the finding that is now challenged on appeal. But the issue before a reviewing
court in a given case is whether the trier of fact could ***341  have made the finding it did arrive
upon, rather than a hypothetical finding involving a different standard of proof. Therefore, when
reviewing a finding that demands clear and convincing evidence, an appellate court must determine
whether the evidence reasonably could have led to a finding made with the specific degree of
confidence required by this standard.


[8]  [9] Taking the clear and convincing standard into account in this context is also logically
consistent with the principle that an appellate court addressing a claim of insufficient proof reviews
the record for substantial evidence *1006  supporting the challenged finding. Substantial evidence
is evidence that is “of ponderable legal significance,” “reasonable in nature, credible, and of
solid value,” and “ ‘substantial’ proof of the essentials which the law requires in a particular
case.” (Estate of Teed, supra, 112 Cal.App.2d at p. 644, 247 P.2d 54.) Respondents draw from this
definition of substantial evidence in advocating for their approach to appellate review. They assert
that “[s]olid, credible evidence is ... by definition, clear and convincing because we have rationally
invested with determinative significance the trial court's rejection — on credibility, persuasiveness,
or other grounds — of the evidence to the contrary,” and “[t]he evidence necessary to support the
decision below must be credible, reasonable, and solid; otherwise the judgment will be reversed.”
But these assertions ignore part of what makes substantial evidence substantial. Even if evidence
is capable of being regarded as “credible,” “reasonable,” and “solid,” to amount to substantial
evidence it also must be “of ponderable legal significance.” (Estate of Teed, at p. 644, 247 P.2d 54.)
And whether evidence is “of ponderable legal significance” (ibid.) cannot be properly evaluated
in situations such as the one at bar without accounting for the heightened standard of proof that
applied before the trial court.


[10] Second, keeping the clear and convincing standard in mind when reviewing for sufficiency
of the evidence helps ensure that an appropriate degree of appellate scrutiny attaches to findings
to which this standard applies. As previously noted, the clear and convincing standard is used
for various determinations where “ ‘particularly important individual interests or rights are at
stake.’ ” (Weiner v. Fleischman, supra, 54 Cal.3d at p. 487, 286 Cal.Rptr. 40, 816 P.2d 892.) The
selection of the clear and convincing standard in these situations reflects “a very fundamental
assessment of the comparative social costs of erroneous factual determinations.” (In re Winship,
supra, 397 U.S. at p. 370, 90 S.Ct. 1068 (conc. opn. of Harlan, J.).) That is to say, the significant
consequences of an erroneous true finding when these interests or rights are involved — such as
an improper deportation, an unnecessary involuntary commitment, or an unjustified termination of
parental rights — support the application of a heightened standard of proof, relative to the **52
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preponderance standard. Yet the use of a clear and convincing standard of proof before the trial
court may not by itself completely protect these interests, because “the trier of fact will sometimes,
despite his best efforts, be wrong in his factual conclusions.” (Ibid.) Admittedly, an appellate court
that gives appropriate deference to the trier of fact will not be in a position to detect or correct some
of these errors. But when a review of the record establishes that no reasonable fact finder could
have found a matter proved to a degree of high probability, appellate intervention reaffirms that
the interests involved are of special importance, that their deprivation requires a greater burden to
be surmounted, ***342  and that the judicial system operates in a coordinated fashion to ensure
as much.


*1007  Third, our holding is more consistent with our recent precedent and with the case law of
other state high courts than would be a contrary rule that would have appellate courts ignore the
clear and convincing standard when reviewing for substantial evidence. As discussed ante, in In re
Angelia P., supra, 28 Cal.3d at page 924, 171 Cal.Rptr. 637, 623 P.2d 198, In re Jasmon O., supra,
8 Cal.4th at page 423, 33 Cal.Rptr.2d 85, 878 P.2d 1297, Wendland, supra, 26 Cal.4th at page
552, 110 Cal.Rptr.2d 412, 28 P.3d 151, and White, supra, 9 Cal.5th at page 465, 262 Cal.Rptr.3d
602, 463 P.3d 802, we recognized that the applicability of the clear and convincing standard of
proof before the trial court was relevant to appellate review of the evidentiary record. (Cf. Dart
Industries, Inc. v. Commercial Union Ins. Co. (2002) 28 Cal.4th 1059, 1082, 124 Cal.Rptr.2d 142,
52 P.3d 79 (conc. opn. of Brown. J.).) Moreover, a survey of the case law of other state courts of
last resort reveals numerous recent decisions in which these courts have calibrated their review for
sufficient evidence to reflect that the clear and convincing standard of proof applied to the finding
at issue. (E.g., In re N.G. (Ind. 2016) 51 N.E.3d 1167, 1170; Moore v. Stills (Ky. 2010) 307 S.W.3d
71, 82-83; In re B.D.-Y. (2008) 286 Kan. 686, 187 P.3d 594, 606; Ex parte McInish (Ala. 2008) 47
So.3d 767, 778; In re B.T. (2006) 153 N.H. 255, 891 A.2d 1193, 1198; In re S.B.C. (2002) 2002
Assistance (Dec. 9, 1987, T.I.A.S. No. 91-503 (eff. May 3, 1991) (Treaty MLAT)) 64 P.3d 1080,
1083; In re C.H., supra, 89 S.W.3d at p. 25; Hudak v. Procek (Del. 2002) 806 A.2d 140, 150;
Rogers v. Moore (Minn. 1999) 603 N.W.2d 650, 658; In re N.H. (1998) 168 Vt. 508, 724 A.2d
467, 470; Estate of Robinson v. Gusta (Miss. 1989) 540 So.2d 30, 33; In Interest of Bush (1988)
113 Idaho 873, 749 P.2d 492, 495; Taylor v. Commissioner of Mental Health (Me. 1984) 481 A.2d
139, 153; Blackburn v. Blackburn (1982) 249 Ga. 689, 292 S.E.2d 821, 826.)


Our approach also harmonizes with the firmly established rule in criminal cases that the
prosecution's burden of proving a defendant's guilt beyond a reasonable doubt affects how an
appellate court reviews the record for substantial evidence. In Jackson v. Virginia (1979) 443 U.S.
307, 99 S.Ct. 2781, 61 L.Ed.2d 560 (Jackson), the United States Supreme Court considered “what
standard is to be applied in a federal habeas corpus proceeding when the claim is made that a person
has been convicted in a state court upon insufficient evidence.” (Id., at p. 309, 99 S.Ct. 2781.)
The Jackson court decided that “the critical inquiry on review of the sufficiency of the evidence
to support a criminal conviction must be not simply to determine whether the jury was properly
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instructed, but to determine whether the record evidence could reasonably support a finding of
guilt beyond a reasonable doubt.” (Id., at p. 318, 99 S.Ct. 2781.) The high court explained that
“this inquiry does not require a court to ‘ask itself whether it believes that the evidence at the trial
established guilt beyond a reasonable doubt.’ [Citation.] Instead, the relevant question is whether,
after viewing the evidence in the light most favorable to the prosecution, any rational trier of
fact could have found the essential elements of the crime beyond a reasonable doubt. [Citation.]
This familiar standard gives full play to the responsibility of the trier of fact fairly to resolve
*1008  conflicts in the testimony, to weigh the evidence, and to draw reasonable inferences from
basic facts to ultimate facts. Once a defendant has been found guilty of the crime charged, the
factfinder's role as weigher of the evidence is preserved through a legal conclusion that upon
judicial review all of the evidence is to be considered in the **53  light most favorable to ***343
the prosecution.” (Id., at pp. 318-319, 99 S.Ct. 2781.)


The decision in Jackson prompted this court “to review and define the California standard for
review” of a claim brought by a defendant on direct appeal alleging that a criminal conviction
lacked sufficient support in the evidentiary record. (People v. Johnson (1980) 26 Cal.3d 557, 562,
162 Cal.Rptr. 431, 606 P.2d 738.) We concluded in Johnson that the standard of review already
established by our case law was consistent with the rule announced in Jackson. (Johnson, at p.
577, 162 Cal.Rptr. 431, 606 P.2d 738.) “[W]henever the evidentiary support for a conviction faces
a challenge on appeal,” we determined, “the court must review the whole record in the light most
favorable to the judgment below to determine whether it discloses substantial evidence such that a
reasonable trier of fact could find the defendant guilty beyond a reasonable doubt.” (Id., at p. 562,
162 Cal.Rptr. 431, 606 P.2d 738.) We observed that when engaging in this review, an appellate
court “ ‘must view the evidence in a light most favorable to respondent and presume in support
of the judgment the existence of every fact the trier could reasonably deduce from the evidence.’
” (Id., at p. 576, 162 Cal.Rptr. 431, 606 P.2d 738.)


[11] Thus it has long been the law that appellate inquiry into the sufficiency of the evidence
associated with a criminal conviction both accounts for the beyond a reasonable doubt standard
of proof that applied before the trial court and extends an appropriate degree of deference to the
perspective of the trier of fact. And with infrequent exceptions, appellate courts have grasped
what this kind of review entails. This experience contradicts respondents’ argument that a rule that
requires the clear and convincing standard of proof to be taken into account when reviewing for
substantial evidence will encourage these same courts to overstep their authority by reweighing
the evidence themselves. Out of an abundance of caution, however, we use this opportunity to
emphasize that as in criminal appeals involving a challenge to the sufficiency of the evidence, an
appellate court reviewing a finding made pursuant to the clear and convincing standard does not
reweigh the evidence itself. In assessing how the evidence reasonably could have been evaluated
by the trier of fact, an appellate court reviewing such a finding is to view the record in the light
most favorable to the judgment below; it must indulge reasonable inferences that the trier of fact
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might have drawn from the evidence; it must accept the fact finder's resolution of conflicting
evidence; and it may not insert its own views regarding the credibility of witnesses in place of
the assessments conveyed by the judgment. (See, e.g., People v. Veamatahau (2020) 9 Cal.5th 16,
35-36, 259 Cal.Rptr.3d 205, 459 P.3d 10; *1009  People v. Gomez (2018) 6 Cal.5th 243, 278, 307,
240 Cal.Rptr.3d 315, 430 P.3d 791.) To paraphrase the high court in Jackson, supra, 443 U.S. at
page 318, 99 S.Ct. 2781, the question before a court reviewing a finding that a fact has been proved
by clear and convincing evidence is not whether the appellate court itself regards the evidence as
clear and convincing; it is whether a reasonable trier of fact could have regarded the evidence as
satisfying this standard of proof.


This court's precedent offers less support for respondents’ position that appellate review for
sufficiency of the evidence should in no way account for the clear and convincing standard of proof
that applied before the trial court. As observed ante, respondents emphasize language appearing
in a line of decisions beginning with Steinberger, supra, 175 Cal. 81, 165 P. 432 ***344  and
including our statement in Crail, supra, 8 Cal.3d 744, 106 Cal.Rptr. 187, 505 P.2d 1027, that
the clear and convincing “standard was adopted ... for the edification and guidance of the trial
court, and was not intended as a standard for appellate review. ‘The sufficiency of evidence to
establish a given fact, where the law requires proof of the fact to be clear and convincing, is
primarily a question for the trial court to determine, and if there is substantial evidence to support
its conclusion, the determination is not open to review on appeal.’ ” (Crail, at p. 750, 106 Cal.Rptr.
187, 505 P.2d 1027; see also In re Marriage of Saslow, supra, 40 Cal.3d at p. 863, 221 Cal.Rptr.
546, 710 P.2d 346; Nat. Auto. & Cas. Co. v. Ind. Acc. Com., supra, 34 Cal.2d at p. 25, 206 P.2d
841; Viner v. Untrecht, supra, 26 Cal.2d at p. 267, 158 P.2d 3; **54  Stromerson, supra, 22 Cal.2d
at p. 815, 141 P.2d 732; Simonton v. Los Angeles T. & S. Bank, supra, 205 Cal. at p. 259, 270 P.
672; Treadwell v. Nickel, supra, 194 Cal. at pp. 260-261, 228 P. 25; Steinberger, 175 Cal. at pp.
84-85, 165 P. 432.) Respondents assert that representations such as this commit this court to the
position that the clear and convincing standard of proof has no bearing on appellate review for
substantial evidence.


We disagree. For starters, it is not perfectly clear that Steinberger and its progeny all stand for the
proposition that the clear and convincing standard of proof's application before the trial court has no
effect upon appellate review for sufficiency of the evidence. As it appeared in Steinberger, supra,
175 Cal. 81, 165 P. 432, the assertion that “if there be substantial evidence to support the conclusion
reached below, the finding is not open to review on appeal” served to clarify a point made earlier
in the opinion, that it was the province of the fact-finder to resolve conflicts in the evidence. (Id., at
p. 85, 165 P. 432.) Statements in our later decisions also could be read as stopping well short of the
absolutist position respondents assign to them. To say that clear and convincing evidence is not a
standard for appellate review is correct in the sense that an appellate court normally does not itself
review the record for clear and convincing proof. Likewise, representations that an appellate court
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reviews the record for substantial evidence, without further explanation of what that evidence must
establish, could be understood as more incomplete than incorrect.


*1010  We nevertheless appreciate that the decisions respondents rely upon have been interpreted,
and not entirely without reason, as casting the clear and convincing standard of proof as irrelevant
to appellate review for sufficiency of the evidence. (See, e.g., Morgan v. Davidson, supra, 29
Cal.App.5th at p. 549, 240 Cal.Rptr.3d 235.) Even so understood, however, these decisions mean
only that our court has in the past sent mixed signals regarding the issue before us. As we have
explained, the clear trend within our recent case law, which finds support in older decisions of this
court, has been to recognize that when a heightened standard of proof applied before the trial court,
an appropriate adjustment must be made to appellate review for sufficiency of the evidence. We
confirm today that this modern trend is correct. We therefore disapprove In re Marriage of Saslow,
supra, 40 Cal.3d 848, 221 Cal.Rptr. 546, 710 P.2d 346; Crail v. Blakely, supra, 8 Cal.3d 744, 106
Cal.Rptr. 187, 505 P.2d 1027; Nat. Auto. & Cas. Co. v. Ind. Acc. Com., supra, 34 Cal.2d 20, 206
P.2d 841; Viner v. Untrecht, supra, 26 Cal.2d 261, 158 P.2d 3; Stromerson v. Averill, supra, 22
Cal.2d 808, 141 P.2d 732; Simonton v. Los Angeles T. & S. Bank, supra, 205 Cal. 252, 270 P. 672;
Treadwell v. Nickel, supra, 194 Cal. 243, 228 P. 25; and ***345  Steinberger v. Young, supra, 175
Cal. 81, 165 P. 432, to the extent each could be read as regarding the use of the clear and convincing
standard of proof before the trial court as having no effect on appellate review for sufficiency of
the evidence. (See Moss v. Superior Court (1998) 17 Cal.4th 396, 401, 71 Cal.Rptr.2d 215, 950
P.2d 59; People v. Carbajal (1995) 10 Cal.4th 1114, 1126, 43 Cal.Rptr.2d 681, 899 P.2d 67.) 7


7 Insofar as they are inconsistent with our holding, we also disapprove Ian J. v. Peter M.,
supra, 213 Cal.App.4th 189, 152 Cal.Rptr.3d 323, In re Marriage of Ruelas, supra, 154
Cal.App.4th 339, 64 Cal.Rptr.3d 600, In re Marriage of Murray, supra, 101 Cal.App.4th
581, 124 Cal.Rptr.2d 342, and Patrick v. Maryland Casualty Co., supra, 217 Cal.App.3d
1566, 267 Cal.Rptr. 24, as well as the Court of Appeal decisions that have described the
clear and convincing standard as disappearing on appeal: Morgan v. Davidson, supra, 29
Cal.App.5th 540, 240 Cal.Rptr.3d 235; In re Alexzander C., supra, 18 Cal.App.5th 438, 226
Cal.Rptr.3d 515; Parisi v. Mazzaferro, supra, 5 Cal.App.5th 1219, 210 Cal.Rptr.3d 574; In
re Z.G., supra, 5 Cal.App.5th 705, 210 Cal.Rptr.3d 187; In re F.S., supra, 243 Cal.App.4th
799, 196 Cal.Rptr.3d 830; In re J.S., supra, 228 Cal.App.4th 1483, 176 Cal.Rptr.3d 746; In
re Marriage of E. & Stephen P., supra, 213 Cal.App.4th 983, 153 Cal.Rptr.3d 154; In re A.S.,
supra, 202 Cal.App.4th 237, 134 Cal.Rptr.3d 664; In re K.A., supra, 201 Cal.App.4th 905,
136 Cal.Rptr.3d 461; In re Levi H., supra, 197 Cal.App.4th 1279, 128 Cal.Rptr.3d 814; In
re E.B., supra, 184 Cal.App.4th 568, 109 Cal.Rptr.3d 1; In re I.W., supra, 180 Cal.App.4th
1517, 103 Cal.Rptr.3d 538; In re Angelique C., supra, 113 Cal.App.4th 509, 6 Cal.Rptr.3d
395; In re J.I., supra, 108 Cal.App.4th 903, 134 Cal.Rptr.2d 342; In re Mark L., supra, 94
Cal.App.4th 573, 114 Cal.Rptr.2d 499; Sheila S. v. Superior Court, supra, 84 Cal.App.4th



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2046119909&pubNum=0007053&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&fi=co_pp_sp_7053_549&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_549 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2046119909&pubNum=0007053&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&fi=co_pp_sp_7053_549&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_549 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986100635&pubNum=0000661&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986100635&pubNum=0000661&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973121968&pubNum=0000661&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973121968&pubNum=0000661&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949113560&pubNum=0000661&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949113560&pubNum=0000661&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1945112083&pubNum=0000661&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1943114535&pubNum=0000661&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1943114535&pubNum=0000661&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1928123168&pubNum=0000660&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924117975&pubNum=0000660&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1917006199&pubNum=0000660&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1917006199&pubNum=0000660&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998044181&pubNum=0004040&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&fi=co_pp_sp_4040_401&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_401 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998044181&pubNum=0004040&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&fi=co_pp_sp_4040_401&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_401 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995166255&pubNum=0004040&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&fi=co_pp_sp_4040_1126&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1126 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029745000&pubNum=0007047&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029745000&pubNum=0007047&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012947362&pubNum=0007047&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012947362&pubNum=0007047&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002542693&pubNum=0003484&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002542693&pubNum=0003484&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990041441&pubNum=0000227&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990041441&pubNum=0000227&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2046119909&pubNum=0007047&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2046119909&pubNum=0007047&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043383376&pubNum=0007047&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043383376&pubNum=0007047&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040363212&pubNum=0007047&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040330003&pubNum=0007047&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040330003&pubNum=0007047&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037955905&pubNum=0007047&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037955905&pubNum=0007047&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034160424&pubNum=0007047&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029849722&pubNum=0007047&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029849722&pubNum=0007047&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026724048&pubNum=0007047&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026724048&pubNum=0007047&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026467798&pubNum=0007047&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026467798&pubNum=0007047&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025640401&pubNum=0007047&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021718644&pubNum=0007047&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021718644&pubNum=0007047&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020728402&pubNum=0007047&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020728402&pubNum=0007047&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003857614&pubNum=0007047&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003857614&pubNum=0007047&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003358846&pubNum=0003484&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001546514&pubNum=0003484&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001546514&pubNum=0003484&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000600339&pubNum=0003484&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Conservatorship of O.B., 9 Cal.5th 989 (2020)
470 P.3d 41, 266 Cal.Rptr.3d 329, 20 Cal. Daily Op. Serv. 7528...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 21


872, 101 Cal.Rptr.2d 187; and Ensworth v. Mullvain, supra, 224 Cal.App.3d 1105, 274
Cal.Rptr. 447.
We also use this opportunity to comment upon another provision within the Witkin treatise's
discussion of appellate review of findings involving clear and convincing evidence. After
observing that “the clear and convincing test disappears” on appeal, the treatise adds that
“[o]n appeal, the usual rule of conflicting evidence is applied, giving full effect to the
respondent's evidence, however slight, and disregarding the appellant's evidence, however
strong.” (9 Witkin, Cal. Procedure, supra, Appeal, § 371, p. 428.) It should be understood
that even if conflicts in the evidence are viewed this way by a reviewing court, giving “full
effect” to the respondent's evidence, “however slight” (ibid.), does not necessarily mean that
this evidence will amount to substantial evidence of “ponderable legal significance” (Estate
of Teed, supra, 112 Cal.App.2d at p. 644, 247 P.2d 54) which reasonably could have
been regarded as sufficient to establish a fact with the certainty required by the clear and
convincing standard.


**55  *1011  [12] Finally, respondents raise a narrower argument sounding in legislative intent.
They assert that even if we were to conclude here that the clear and convincing standard of
proof does not simply disappear when an appellate court reviews for substantial evidence, the
Legislature thought this standard vanished on appeal when it enacted the limited conservatorship
statute (Stats. 1990, ch. 79, § 14, pp. 463, 523; see also Stats. 1980, ch. 1304, § 6, pp. 6409–
4400) and specified that the standard of proof for the appointment of a conservator is clear and
convincing evidence (Stats. 1995, ch. 842, § 7, pp. 6409–6410). Respondents argue that we should
defer to this expectation in interpreting the requirement of clear and convincing evidence found
in Probate Code section 1801, subdivision (e).


This argument is not persuasive. Respondents fail to identify anything within the text or legislative
history of Probate Code section 1801 affirmatively establishing that the Legislature believed the
clear and convincing standard of proof should be ignored by an appellate court reviewing a
record for substantial evidence. Instead, respondents assert that when the Legislature recognized
limited conservatorships and directed that the clear and convincing standard of proof applies to the
appointment of a conservator, “it did so against ***346  the backdrop of 150 years of consistent
precedent from this Court squarely holding that such standards [of proof] direct only the trial
court, and do not apply (‘disappear’) on appeal.” Thus, respondents claim, the Legislature should
be regarded as having implicitly incorporated this judicially created rule within the statute. As
we have explained, however, our precedent did not consistently articulate the view respondents
ascribe to it. Therefore, even if we were to regard our case law as informing prevailing expectations
among legislators, and these expectations as reflective of legislative intent, respondents’ argument
would still falter at the outset. Given the mixed signals sent by our past decisions, we still could not
reasonably conclude that when the Legislature provided for limited conservatorships and specified
in section 1801, subdivision (e) that the appointment of a conservator requires clear and convincing



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000600339&pubNum=0003484&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990153153&pubNum=0000227&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990153153&pubNum=0000227&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0289846227&pubNum=0155583&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1952113451&pubNum=0000225&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&fi=co_pp_sp_225_644&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_644 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1952113451&pubNum=0000225&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=RP&fi=co_pp_sp_225_644&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_644 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000218&cite=CAPRS1801&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_7fdd00001ca15 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000218&cite=CAPRS1801&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000218&cite=CAPRS1801&originatingDoc=I68f2d640d04411eabc828196ec3e3eca&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_7fdd00001ca15 





Conservatorship of O.B., 9 Cal.5th 989 (2020)
470 P.3d 41, 266 Cal.Rptr.3d 329, 20 Cal. Daily Op. Serv. 7528...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 22


evidence, it intended for appellate courts to completely disregard this standard of proof when
reviewing the record developed before the probate court for substantial evidence.


[13]  [14] To summarize, we hold that an appellate court must account for the clear and convincing
standard of proof when addressing a claim that the evidence does not support a finding made
under this standard. When reviewing a finding that a fact has been proved by clear and convincing
evidence, the question before the appellate court is whether the record as a whole contains
substantial evidence from which a reasonable fact finder could have found it highly probable
that the fact was true. In conducting its review, the court must view the record in the light most
favorable to the prevailing party below and give appropriate deference to how the trier of fact may
have evaluated the credibility of witnesses, resolved conflicts in the evidence, and *1012  drawn
reasonable inferences from the evidence. Because the Court of Appeal below believed that the
clear and convincing standard of proof “ ‘ “disappears” ’ ” on appeal (Conservatorship of O.B.,
supra, 32 Cal.App.5th at p. 633, 244 Cal.Rptr.3d 192), we remand the cause to that court for it to
reevaluate the sufficiency of the evidence in light of the clarification we have provided.


III. DISPOSITION


We reverse the judgment of the Court of Appeal and remand the cause to that court **56  for
further proceedings consistent with this opinion.


Chin, J., Corrigan, J., Liu, J., Cuéllar, J., Kruger, J., and Groban, J., concurred.


All Citations


9 Cal.5th 989, 470 P.3d 41, 266 Cal.Rptr.3d 329, 20 Cal. Daily Op. Serv. 7528, 2020 Daily Journal
D.A.R. 7797


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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PATRICIA COWLIN, Appellant,
v.


WILLIAM A. PRINGLE, Respondent.


Civ. No. 12547.
District Court of Appeal, Second District, Division 1, California.


Aug. 12, 1941.


HEADNOTES


(1)
Jury § 21 (1)--Waiver of Jury Trial--Sufficiency of Demand.
There is a substantial compliance with the requirements that a jury be demanded when the cause
is first set upon the trial calendar, as provided in Code Civ. Proc., § 631, subd. 4, where demand
for a jury is made in a written memorandum for setting a case for trial, and where it is before the
trial court when the case is called on a “pre-trial” calendar and set for trial on its merits.


(2)
Jury § 22--Waiver of Jury Trial--Failure to Deposit Fees--Where Deposit Made by Adversary.
There is no waiver of a jury trial as demanded by a plaintiff by reason of his failure to deposit
the amount of jury fees for the first and second days of trial in the manner provided by law where
the fees for such days were deposited in advance by the defendant. In such case the rule against
requiring performance of idle acts (Civ. Code, § 3532), applies.


See 15 Cal. Jur. 347; 31 Am. Jur. 591.


(3)
Jury § 22--Waiver of Jury Trial--Failure to Deposit Fees--Relief from Waiver.
If there should be a waiver of a jury trial by reason of plaintiff's failure to prepay jury fees for two
days notwithstanding their payment by the defendant, the plaintiff is relieved thereof where the
court accepts payment of fees for subsequent days on defendant's refusal to make further payment.


(4)
Jury § 30--Waiver of Jury Trial--Effect of Waiver--Relief from.
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Whenever a doubt exists as to the propriety of granting relief from a waiver of a jury trial, such
doubt, by reason of the constitutional guaranty, should be resolved in favor of according a litigant
a trial by jury.


(5)
Appeal and Error § 1525--Determination--Harmless and Reversible Error-- Denial of Trial by Jury.
Where the right to a trial by jury is denied to one justly entitled thereto, such denial amounts to a
miscarriage of justice, requiring a reversal of the judgment against him.


SUMMARY


APPEAL from a judgment of the Superior Court of Los Angeles County. Charles S. Burnell, Judge.
Reversed. *473


Action for personal injuries arising out of an automobile accident. Judgment for defendant
reversed.


COUNSEL
Eugene L. Wolver and Louis Miller for Appellant.
Gibson, Dunn & Crutcher and Philip C. Sterry for Respondent.


WHITE, J.


Plaintiff appeals from a judgment in favor of defendant, William A. Pringle, in an action to recover
damages for personal injuries arising out of an automobile accident in which such injuries are
alleged to have occurred as a result of the concurrent negligence of respondent herein and various
other defendants named in the complaint. After issue had been joined through the filing of answers
by all defendants the plaintiff, appellant herein, caused the case to be set for trial by filing with the
court a written memorandum for setting for trial. In this written memorandum, which is supplied
by the court clerk, there appears the interrogatory, “Is jury demanded?”; and which query plaintiff
answered in the affirmative by inserting thereafter the word “Yes”. Pursuant to said memorandum
the case was on March 9, 1939, set for “pre-trial”, a procedure preliminary to trial on the merits
then in vogue in the Superior Court of Los Angeles County. The pre-trial date was fixed for March
24, 1939. On the last named date, when all parties were represented by their counsel, the court,
with plaintiff's jury demand on file and before it, set the case for trial on its merits on June 12,
1939. On June 2nd, ten days before the date set for trial, the attorney for one of the defendants, R.
Leslie Sparks, deposited with the clerk of the Superior court the sum of $24 as the first day's jury
fees. Plaintiff had not theretofore paid any jury fees.
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With plaintiff's demand for a jury still on file and the jury fees deposited as aforesaid the case, after
several continuances, was finally called for trial on October 4, 1939, with all parties personally
present and represented by their respective counsel. A jury was duly and regularly empaneled and
sworn to try the cause. Plaintiff proceeded with the introduction of her evidence and the cause was
adjourned at the close of the first court day to the following morning, *474  when the defendant
R. Leslie Sparks paid the required jury fees for the second day of trial. During the afternoon of
the second day plaintiff rested her case. Thereupon all of the answering defendants, including
respondent herein, made respective motions for nonsuit. All of such motions were granted except
that of the respondent, whose motion was denied. During a recess which followed the rulings on the
motions for nonsuit the court advised counsel for plaintiff and the remaining defendant that unless
the jury fees for the following day were paid the case could not proceed as a jury trial. Counsel
for plaintiff thereupon requested that the matter continue as a jury trial and deposited the jury fees
for the following day and at the same time offered to pay all other fees that might thereafter be
required. At this time counsel for respondent advised the court and counsel for appellant that the
defendant had not demanded a jury trial, did not desire to try the case before a jury, and would
not pay any portion of any jury fee, and further, that in the opinion of counsel it was extremely
doubtful as to plaintiff's right to proceed with the trial of said cause before a jury.


The court, however, ordered that the payment of the fees by the plaintiff be set forth in the minutes
and that the trial continue before the jury. Respondent thereupon proceeded with his defense and
presented the same in its entirety to the jury, examining several witnesses, and thereupon rested.
Adjournment was taken until the following morning, October 6th. Upon the last named date, during
the absence of the jury, respondent moved the court for a dismissal of the jury, which motion was
granted and the jury was discharged. An immediate motion was made by appellant for a mistrial,
which was denied. Thereupon, over the objection of appellant the court ordered that the cause
proceed before the court sitting without a jury. All of the evidence having been taken in the presence
of the jury, the only proceeding had before the court sitting without a jury was the argument of
counsel. Following such argument and submission of the case, the court signed findings of fact
and conclusions of law and entered judgment in favor of respondent. Appellant's motion thereafter
made for a new trial was denied. This appeal is from the judgment. *475


Appellant first urges a reversal on the ground that by its action in dismissing the jury the trial court
deprived her of the right to a trial by jury as guaranteed by sec. 7, article I of the Constitution of
this state. The applicable portion of the constitutional provision reads as follows: “The right of
trial by jury shall be secured to all, and remain inviolate ...”


(1) The action here in question being a personal injury case the plaintiff was entitled to a jury
trial as a matter of right under the Constitution (Bieser v. Davies, 119 Cal. App. 659, 664 [7 Pac.
(2d) 388]) unless she waived such right in the manner prescribed by law. Subdivision 4 of section
631 of the Code of Civil Procedure provides for a waiver of a jury trial by failure to demand the
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same when the cause is first set upon the trial calendar when, as here, it is so set by notice or
stipulation; and subdivision 5 of the same section declares that a jury trial is waived when there is
a failure to deposit the amount of one day's jury fees in the manner provided by law. That appellant
made her demand for a jury trial seems beyond question. She made such demand in her written
memorandum for setting the case for trial and such demand was before the court when the case
was called on the pre-trial calendar and set for trial on its merits. Manifestly, this amounted to a
substantial compliance with the requirement that a jury must be demanded when the cause is first
set upon the trial calendar. ( 2) Respondent, however, contends that because appellant, as plaintiff
in the court below, did not deposit jury fees for the first and second days of the trial, even though
such fees were regularly deposited by one of the defendants, she thereby waived her right to a
jury trial. This claim is without merit. The record affirmatively shows that one of the defendants
deposited the first day's jury fees on the tenth day before the date originally set for trial and months
before the case was actually called for trial. We cannot assume that had such defendant not paid
the jury fees for the first day's trial appellant would not have done so. Further, when such fees were
paid, we perceive no existing necessity for plaintiff to also tender another jury fee for the first day
of trial. “The law neither does nor requires idle acts.” (Section 3532, Civil Code.) The only object
for the requirement in civil cases that the first day's jury fees must be deposited *476  in advance
of the trial date would seem to be that of a reasonable precaution to prevent the jurors from being
defrauded by unscrupulous parties. In other words, to insure provision being made by the litigants
in civil cases for the jury's compensation. Also, possibly to prevent a demand for a jury being
used as a pretext to obtain continuances and thus trifle with justice. (Conneau v. Geis, 73 Cal. 176,
177 [14 Pac. 580, 2 Am. St. Rep. 785].) No such considerations or reasons appear here, nor is
there anything in the record which suggests that by proceeding with the case as a jury trial the
proceedings would have been delayed or that respondent would have been injured in any manner.


(3) Even though it be conceded that appellant waived her right to a jury trial, as held by the trial
court, it seems clear to us that when the court accepted the appellant's deposit of jury fees for
the third day of the trial and ordered the proceedings to continue as a jury case the appellant was
thereby relieved of any waiver upon her part of a jury trial. That the court has power to relieve a
litigant of a waiver of trial by jury is firmly established in our law. (Subdiv. 7, section 631, Code
of Civil Procedure; Doll v. Anderson, 27 Cal. 248; Bullock v. Consumers Lbr. Co., 3 Cal. Unrep.
609 [31 Pac. 367]; Dickey v. Kuhn, 125 Cal. App. 68 [13 Pac. (2d) 834]; Hill v. Peres, 136 Cal.
App. 132, 140; Nevin v. Mallon, 136 Cal. App. 571, 573 [29 Pac. (2d) 303]; Stern v. Hillman, 115
Cal. App. 156, 159 [300 Pac. 972]; Duran v. Pickwick Stages System, 140 Cal. App. 103, 109 [35
Pac. (2d) 148].) Such relief may be granted by the court after failure to deposit jury fees (Davis
v. Conant, 10 Cal. App. (2d) 73, 75 [51 Pac. (2d) 151]; Stern v. Hillman, supra). There is also
creditable authority for the statement that the purpose of section 631 of the Code of Civil Procedure
is to grant the parties the right to waive a jury trial, but not to make such waiver irrevocable (Duran
v. Pickwick Stages System, supra). ( 4) Whenever a doubt exists as to the propriety of granting
relief from such waiver of jury trial such doubt, by reason of the constitutional guarantee, should
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be resolved in favor of according a litigant a trial by jury (Loranger v. Nadeau, 215 Cal. 362, 368
[10 Pac. (2d) 63, 84 A. L. R. 1264]).


(5) Where as here the right to trial by jury is denied to one justly entitled thereto such denial
amounts to a miscarriage *477  of justice and a reversal of the judgment is required (Union Oil
Company of California v. Hane, 27 Cal. App. (2d) 106, 110 [80 Pac. (2d) 516]).


The foregoing conclusions at which we have arrived render unnecessary the discussion or
determination of other points raised on this appeal.


The judgment is reversed and the cause remanded for a new trial in conformity with the views
herein expressed.


York, P. J., and Doran, J., concurred.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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36 Cal.4th 478
Supreme Court of California


CUMMINS, INC., et al., Petitioners,
v.


The SUPERIOR COURT of Riverside County, Respondent;
Edward D. Cox et al., Real Parties in Interest.


No. S117726.
|


July 18, 2005.


Synopsis
Background: Buyers of a motor home brought an action under the Song-Beverly Consumer
Warranty Act against the manufacturer of the home and the manufacturer of the home's engine, and
defendants moved for summary adjudication on the ground the act was inapplicable because the
motor home was bought in another state. The Superior Court of Riverside County, No. RIC36195,
Dallas Holmes, J., denied the motion and defendants appealed. The Court of Appeal affirmed.


[Holding:] The Supreme Court granted review, superseding the opinion of the Court of Appeal,
and in an opinion by George, C.J., held that the Act did not apply to vehicles bought outside the
state.


Reversed.


Opinion 1 Cal.Rptr.3d 129 superseded.


West Headnotes (6)


[1] Statutes Purpose and intent
In construing a statute, court's task is to ascertain the intent of the Legislature so as to
effectuate the purpose of the enactment.
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[2] Statutes Language and intent, will, purpose, or policy
In construing a statute, courts look first to the words of the statute, which are the most
reliable indications of the Legislature's intent.


5 Cases that cite this headnote


[3] Statutes Construing together;  harmony
Courts construe the words of a statute in context, and harmonize the various parts of an
enactment by considering the provision at issue in the context of the statutory framework
as a whole.
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[4] Antitrust and Trade Regulation What law governs;  territorial limitations
The Song–Beverly Consumer Warranty Act, providing that if a manufacturer or its
representative in California fails to repair a new motor vehicle to conform to any express
warranty after a reasonable number of attempts to repair, the manufacturer must replace
the vehicle or pay restitution, did not apply to a buyer who resides in California who
bought the vehicle in another state, but brought the vehicle for repair to the manufacturer's
authorized repair facility in California, and repeated attempts to repair the vehicle proved
unsuccessful. West's Ann.Cal.Civ.Code § 1791 et seq.


See 2 Witkin, Summary of Cal. Law (9th ed. 1988) Sales, § 307.
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[5] Statutes Legislative Construction
Although an expression of legislative intent in a later enactment is not binding upon a
court in its construction of an earlier enacted statute, it is a factor that may be considered.


8 Cases that cite this headnote


[6] Antitrust and Trade Regulation Warranties and Service Contracts
The Song–Beverly Consumer Warranty Act is a remedial measure whose terms properly
should be interpreted broadly to effectuate its purposes. West's Ann.Cal.Civ.Code § 1791
et seq.
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Attorneys and Law Firms


***823  Foley & Lardner, Tami S. Smason, Leila Nourani and Shauhin Talesh, Los Angeles, for
Petitioner Cummins, Inc.


Sutton & Murphy, Thomas M. Murphy, Mission Viejo, Patrick J. Wehage and ***824  Kody J.
Diaz for Petitioner Winnebago Industries, Inc.


No appearance for Superior Court.


Law Offices of Lawrence J. Hutchens, Lawrence J. Hutchens and Michael S. Humphries,
Bellflower, for Real Parties in Interest.


Opinion


GEORGE, C.J.


*483  **99  The Song–Beverly Consumer Warranty Act (hereafter sometimes referred to as the
Act), Civil Code section 1791 et seq., 1  provides that if a manufacturer or its representative in this
state fails to repair a new motor vehicle to conform to any express warranty after a reasonable
number of attempts to repair, the manufacturer must replace the vehicle or pay restitution. (§
1793.2, subd. (d)(2).) The question presented in this case is whether a buyer who resides in
California may bring suit against a manufacturer under the Act when the buyer purchased the
vehicle in another state, but brought the vehicle for repair to the manufacturer's authorized repair
facility in California, and repeated attempts to repair the vehicle proved unsuccessful. We conclude
that the Act does not apply unless the vehicle was purchased in California.


1 All further statutory references are to the Civil Code.


I.


During a visit to Idaho, plaintiffs Edward and Sandi Cox, who are California residents, purchased
a motor home manufactured by defendant Winnebago Industries, Inc. and equipped with an engine
made by defendant Cummins, Inc. 2  Plaintiffs filed a complaint in the Riverside County Superior
Court against defendants, alleging that the motor home did not conform to express warranties and
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that its engine was defectively manufactured. The first cause of action was a claim for breach
of express warranty and violation of the Act. Plaintiffs alleged that their vehicle was defective
in numerous ways. The complaint alleged that the manufacturers' authorized repair facilities in
Riverside County, California, had failed to remedy these defects after numerous attempts, and
that the manufacturers violated the Act by not replacing the vehicle or providing a refund. The
complaint sought actual damages of $285,872.80 plus attorney fees and a civil penalty of up to
twice the amount of actual damages, the remedies provided in section 1794, subdivision (e)(1).
*484  The complaint also alleged other claims, including a violation of the federal “lemon law,”
the Magnuson–Moss Consumer Warranty Act. (15 U.S.C. § 2301 et. seq.)


2 Although Winnebago and Cummins are petitioners in this writ proceeding, for clarity we
shall refer to them as defendants, which is their status in the underlying action.


Defendants moved for summary adjudication of the first cause of action on the ground that
plaintiffs had purchased the motor home in Idaho, arguing that the Act applies only to vehicles
purchased in California. In opposing the motion, plaintiffs argued that the California statute applies
if the manufacturer's representative in California—that is, the authorized repair facility—fails after
a reasonable number of attempts to repair the vehicle to conform to the express warranty. The trial
court denied the motion for summary adjudication. Defendants filed a petition for writ of mandate
in the Court of Appeal. That court issued an alternative writ, but after briefing and argument denied
the writ, concluding that the Act applies whenever a manufacturer that sells goods in California (or
its representative) “fails to service or repair the good to conform to its express ***825  warranty,
even in cases when the particular good was purchased out of state.” We granted review.


II.


The Song–Beverly Consumer Warranty Act was enacted to address the difficulties faced
by consumers in enforcing express warranties. Consumers frequently were frustrated by the
inconvenience of having to return goods to the manufacturer for repairs and by repeated
unsuccessful attempts to remedy the problem. (See Comment, Toward an End to Consumer
Frustration— **100  Making the Song–Beverly Consumer Warranty Act Work (1974) 14 Santa
Clara L.Rev. 575, 580.) The Act protects purchasers of consumer goods by requiring specified
implied warranties, placing strict limitations on how and when a manufacturer may disclaim those
implied warranties, and providing mechanisms to ensure that manufacturers live up to the terms
of any express warranty. (See §§ 1792–1792.5, 1793, 1793.2.)


Among other provisions, the Act requires manufacturers of consumer goods sold in California to
make available to buyers service and repair facilities at which goods can be repaired to conform
to any express warranties provided by the manufacturer. “Every manufacturer of consumer goods
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sold in this state and for which the manufacturer has made an express warranty” must “[m]aintain
in this state sufficient service and repair facilities” to carry out the terms of the express warranty.
(§ 1793.2, subd. (a)(1)(A).) The *485  manufacturer may maintain its own repair facility or may
designate and authorize an independent repair facility to meet its responsibilities under its express
warranties. (§ 1793.2, subd. (a)(1)(B).)


In addition, the Act specifies time frames within which repairs under an express warranty must be
provided. Service and repair at the manufacturer's authorized repair facility in the state must be
commenced “within a reasonable time.” (§ 1793.2, subd. (b).) Goods must be repaired to comply
with the warranty within 30 days, unless delay is caused by conditions beyond the control of the
manufacturer or its representative. (Ibid.)


In those instances when the goods cannot be repaired to conform to an express warranty after
a “reasonable number of attempts,” the Act specifies a remedy, in what has been referred to as
the “refund-or-replace” provisions. (§ 1793.2., subd. (d)(1) & (2); see Kwan v. Mercedes–Benz
of North America, Inc. (1994) 23 Cal.App.4th 174, 28 Cal.Rptr.2d 371.) For consumer goods
generally, the manufacturer must either replace the goods or reimburse the buyer in an amount
equal to the purchase price, less a reasonable amount for the buyer's use of the goods during
the period preceding detection of the nonconformity. (§ 1793.2., subd. (d)(1).) A buyer who “is
damaged by a failure to comply with any obligation” under the Act may bring an action for
damages and other relief. (§ 1794, subd. (a).)


The Legislature has amended the Act and adopted additional provisions that address the special
problems experienced by consumers in enforcing warranties on new motor vehicles. (See
Stats.1982, ch. 388, § 1, p. 1720; Stats.1987, ch. 1280, § 2, p. 4557; Stats.1992, ch. 1232, § 6, p.
5788; Stats.1999, ch. 448.) These provisions frequently are referred to as the lemon law. In any
case involving a new motor vehicle, there is a rebuttable presumption that a reasonable number
of attempts have been made to repair the vehicle if, within 18 months or 18,000 miles, whichever
comes first, either (1) the same problem has been subject to repair four or more times (or, if the
problem is likely to cause death or serious bodily injury, two or more times) ***826  and the buyer
has notified the manufacturer directly of the need for the repair, or (2) the vehicle is out of service
for more than 30 calendar days because of repair under the warranty. (§ 1793.22, subd. (b).) If the
buyer prevails in an action involving a new motor vehicle, the buyer may recover damages and
reasonable attorney fees and costs and, under some circumstances, a “civil penalty of up to two
times the amount of damages.” (§ 1794, subd. (e)(1).) The lemon law also provides manufacturers
with the option of establishing a third party dispute resolution process to address disputes over the
enforcement of express *486  warranties. A manufacturer that maintains such a process receives
certain advantages, including an exemption from the civil penalty unless the manufacturer has
willfully violated the law. (§ 1794, subds.(c) and (e)(2).)
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The substance of current section 1793.2, subdivision (d)(2), was added in 1987. (Stats.1987,
ch. 1280, § 2, p. 4558.) The 1987 amendment addressed continuing problems experienced by
automobile buyers in enforcing the refund-or-replace remedy. It gave the buyer of a new motor
vehicle the option of selecting reimbursement rather than a replacement vehicle, and specified in
detail **101  how the amount of reimbursement is to be calculated. (§ 1793.2, subd. (d)(2).)


The issue presented here is whether the refund-or-replace provisions contained in subdivision
(d)(2) of section 1793.2 apply to vehicles purchased outside of California. In arguing that they
do not, defendants rely primarily on the language of subdivision (a) of section 1793.2, which
imposes the duty upon “[e]very manufacturer of consumer goods sold in this state and for which
the manufacturer has made an express warranty” to provide facilities for repair of its goods
“reasonably close to all areas where its consumer goods are sold.” (Italics added.) Plaintiffs, on
the other hand, maintain that the phrase “consumer goods sold in this state” in section 1793.2,
subdivision (a) is a limitation only on the category of manufacturers that must provide repair
facilities in this state. Because section 1793.2, subdivision (d)(2), which provides the refund-or-
replace remedy for new motor vehicles, does not include an express limitation to vehicles sold in
the state, plaintiffs contend that the provisions of that subdivision should not be limited to vehicles
purchased in California. 3  Plaintiffs argue that if the Legislature had intended to limit the remedy
to goods sold in the state, it would have included in subdivision (d) an express limitation to in-
state sales, just as it did in subdivision (a) and other portions of the Act. (See, e.g., §§ 1792 [every
“sale of consumer goods that are sold at retail in this state” is accompanied by an implied warranty
of merchantability], 1792.1 [specifying when the *487  implied warranty of fitness applies to the
“sale of consumer goods that are sold at retail in this state”].)


3 In addition, none of the definitional provisions of the Act contains language limiting section
1793.2 to buyers who purchased their vehicles in California or to vehicles that were sold in
California. A “ ‘[b]uyer’ ” is defined as “any individual who buys consumer goods from a
person engaged in the business of manufacturing, distributing, or selling consumer goods at
retail.” (§ 1791, subd. (b).) The term “ ‘consumer goods' ” means “any new product or part
thereof that is used, bought, or leased for use primarily for personal, family, or household
purposes, except for clothing and consumables.” (§ 1791, subd. (a).) The term “ ‘[n]ew motor
vehicle’ ” is defined as “a new motor vehicle that is bought or used primarily for personal,
family, or household purposes.” (§ 1793.22, subd. (e)(2).)


[1]  [2]  [3]  In construing a statute, our task is to ascertain the intent of the Legislature ***827
so as to effectuate the purpose of the enactment. (Olmstead v. Arthur J. Gallagher & Co. (2004) 32
Cal.4th 804, 811, 11 Cal.Rptr.3d 298, 86 P.3d 354.) We look first to the words of the statute, which
are the most reliable indications of the Legislature's intent. (Diamond Multimedia Systems, Inc.
v. Superior Court (1999) 19 Cal.4th 1036, 1037, 80 Cal.Rptr.2d 828, 968 P.2d 539.) We construe
the words of a statute in context, and harmonize the various parts of an enactment by considering
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the provision at issue in the context of the statutory framework as a whole. (Renee J. v. Superior
Court (2001) 26 Cal.4th 735, 743, 110 Cal.Rptr.2d 828, 28 P.3d 876; Phelps v. Stostad (1997) 16
Cal.4th 23, 32, 65 Cal.Rptr.2d 360, 939 P.2d 760.)


[4]  When considered in the context of the other portions of section 1793.2, subdivision (d) is most
reasonably interpreted as applicable only to vehicles sold in California. The language employed
throughout section 1793.2 strongly suggests that no single subdivision can be read independently
of the others. Each subsequent subdivision employs language that can be fully understood only by
reference to previous subdivisions. The language used thus indicates that all the subdivisions of
section 1793.2 were intended to apply to the same universe of goods—those sold in this state.


Subdivision (a) of section 1793.2 provides that manufacturers of “consumer goods sold in this
state and for which the manufacturer has made an express warranty” must maintain or designate
repair facilities in this state. 4  *488  These facilities must be located “reasonably **102  close to
all areas where its consumer goods are sold.” (§ 1793.2, subd.(a)(1)(A).). Subdivision (b) states
that if “those service and repair facilities are maintained in this state and service or repair of
the goods is necessary because they do not conform with the applicable express warranties,”
the manufacturer or its representative in this state must commence repairs “within a reasonable
time.” (§ 1793.2, subd. (b), italics added.) ***828  5  The references to “those” facilities, “the”
goods, and “the” warranties in subdivision (b) only can be to the facilities, goods, and warranties
discussed previously in subdivision (a). Therefore “the goods” as used in subdivision (b) must
refer to the same goods described in subdivision (a)—that is, “ consumer goods sold in this state
and for which the manufacturer has made an express warranty.”


4 Section 1793.2, subdivision (a) provides in full:
“(a) Every manufacturer of consumer goods sold in this state and for which the
manufacturer has made an express warranty shall:
“(1)(A) Maintain in this state sufficient service and repair facilities reasonably close to
all areas where its consumer goods are sold to carry out the terms of those warranties or
designate and authorize in this state as service and repair facilities independent repair or
service facilities reasonably close to all areas where its consumer goods are sold to carry
out the terms of the warranties.
“(B) As a means of complying with this paragraph, a manufacturer may enter into
warranty service contracts with independent service and repair facilities. The warranty
service contracts may provide for a fixed schedule of rates to be charged for warranty
service or warranty repair work. However, the rates fixed by those contracts shall be
in conformity with the requirements of subdivision (c) of Section 1793.3. The rates
established pursuant to subdivision (c) of Section 1793.3, between the manufacturer and
the independent service and repair facility, do not preclude a good faith discount that is
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reasonably related to reduced credit and general overhead cost factors arising from the
manufacturers payment of warranty charges direct to the independent service and repair
facility. The warranty service contracts authorized by this paragraph may not be executed
to cover a period of time in excess of one year, and may be renewed only by a separate,
new contract or letter of agreement between the manufacturer and the independent service
and repair facility.
“(2) In the event of a failure to comply with paragraph (1) of this subdivision, be subject
to Section 1793.5.
“(3) Make available to authorized service and repair facilities sufficient service literature
and replacement parts to effect repairs during the express warranty period.”


5 Section 1793.2, subdivision (b) provides in full: “(b) Where those service and repair facilities
are maintained in this state and service or repair of the goods is necessary because they do
not conform with the applicable express warranties, service and repair shall be commenced
within a reasonable time by the manufacturer or its representative in this state. Unless the
buyer agrees in writing to the contrary, the goods shall be serviced or repaired so as to
conform to the applicable warranties within 30 days. Delay caused by conditions beyond
the control of the manufacturer or its representatives shall serve to extend this 30–day
requirement. Where delay arises, conforming goods shall be tendered as soon as possible
following termination of the condition giving rise to the delay.”


Subdivision (c) of section 1793.2 goes on to specify that the buyer must “deliver nonconforming
goods to the manufacturer's service and repair facility within this state,” unless “delivery cannot
reasonably be accomplished.” 6  Subdivision (c) repeatedly uses the phrase “nonconforming
goods” without further definition or explanation. That phrase draws its meaning from *489
subdivision (b), which refers to goods that “do not conform with the applicable express
warranties.” Thus, the phrase “the nonconforming goods” was meant to incorporate the same
meaning of “goods” that is used in subdivisions (a) and (b)—consumer goods that are “sold in this
state and for which the manufacturer has provided an express warranty,” and that do not conform
to that warranty.


6 Section 1793.2, subdivision (c) provides in full: “(c) The buyer shall deliver nonconforming
goods to the manufacturer's service and repair facility within this state, unless, due to reasons
of size and weight, or method of attachment, or method of installation, or nature of the
nonconformity, delivery cannot reasonably be accomplished. If the buyer cannot return the
nonconforming goods for any of these reasons, he or she shall notify the manufacturer or
its nearest service and repair facility within the state. Written notice of nonconformity to
the manufacturer or its service and repair facility shall constitute return of the goods for
purposes of this section. Upon receipt of that notice of nonconformity, the manufacturer
shall, at its option, service or repair the goods at the buyer's residence, or pick up the goods
for service and repair, or arrange for transporting the goods to its service and repair facility.
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All reasonable costs of transporting the goods when a buyer cannot return them for any of the
above reasons shall be at the manufacturers expense. The reasonable costs of transporting
nonconforming goods after delivery to the service and repair facility until return of the goods
to the buyer shall be at the manufacturers expense.”


Subdivision (d)(1) of section 1793.2 sets out the manufacturer's general duty to replace goods or
reimburse the buyer if “the manufacturer or its representative in this state does not service or repair
the goods to conform to the applicable express warranties **103  after a reasonable number of
attempts.” 7  Again, it is most reasonable to interpret the references to “the manufacturer,” “the
goods,” and “the express warranties” to signify the manufacturer, goods, and warranties as these
terms have been employed in the previous subdivisions. Therefore, it appears that the general duty
to replace goods that cannot be ***829  repaired is limited to goods that are “sold in this state and
for which the manufacturer has provided an express warranty.” (§ 1793.2, subd. (a).) 8


7 Section 1793.2, subdivision (d)(1) provides in full: “(d)(1) Except as provided in paragraph
(2), if the manufacturer or its representative in this state does not service or repair the goods
to conform to the applicable express warranties after a reasonable number of attempts, the
manufacturer shall either replace the goods or reimburse the buyer in an amount equal to the
purchase price paid by the buyer, less that amount directly attributable to use by the buyer
prior to the discovery of the nonconformity.”


8 This conclusion is consistent with an opinion of the Legislative Counsel, dated January
5, 1971, responding to several questions concerning the Act. The opinion states: “In our
opinion, the Song–Beverly Consumer Warranty Act would not apply to sales by a California
manufacturer outside of this state where the goods are sold at retail outside the state nor
to a sale by a California manufacturer within this state where the goods are resold at retail
outside the state.” (Ops. Cal. Legis. Counsel, No. 18909 (Jan. 5, 1971) Consumer Goods
Transactions, p. 13.) In support of this conclusion, the opinion cites sections 1792, 1792.1,
and 1793.2, each of which contains an express limitation to goods sold in this state. (Ops.
Cal. Legis. Counsel, No. 18909, supra, at p. 13.)


Subdivision (d)(2) of section 1793.2 sets out the manufacturer's duty to replace a new motor
vehicle or reimburse the buyer if “the manufacturer or its representative in this state is unable to
service or repair a new motor vehicle ... to conform to the applicable express warranties after a
reasonable number of attempts.” 9  Subdivision ***830  (d)(2), **104  unlike subdivision (d)(1),
does not *490  use the phrase “the goods.” Thus, subdivision (d)(2) does not directly incorporate
the limitation on “goods” contained in subdivision (a) of section 1793.2. Instead, it refers to “a
new motor vehicle,” a phrase employed for the first time in subdivision (d)(2).


9 Section 1793.2, subdivision (d)(2) provides in full:
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“(2) If the manufacturer or its representative in this state is unable to service or repair a
new motor vehicle, as that term is defined in paragraph (2) of subdivision (e) of Section
1793.22, to conform to the applicable express warranties after a reasonable number
of attempts, the manufacturer shall either promptly replace the new motor vehicle in
accordance with subparagraph (A) or promptly make restitution to the buyer in accordance
with subparagraph (B). However, the buyer shall be free to elect restitution in lieu of
replacement, and in no event shall the buyer be required by the manufacturer to accept
a replacement vehicle.
“(A) In the case of replacement, the manufacturer shall replace the buyer's vehicle with a
new motor vehicle substantially identical to the vehicle replaced. The replacement vehicle
shall be accompanied by all express and implied warranties that normally accompany new
motor vehicles of that specific kind. The manufacturer also shall pay for, or to, the buyer
the amount of any sales or use tax, license fees, registration fees, and other official fees
which the buyer is obligated to pay in connection with the replacement, plus any incidental
damages to which the buyer is entitled under Section 1794, including, but not limited to,
reasonable repair, towing, and rental car costs actually incurred by the buyer.
“(B) In the case of restitution, the manufacturer shall make restitution in an amount equal
to the actual price paid or payable by the buyer, including any charges for transportation
and manufacturer-installed options, but excluding nonmanufacturer items installed by a
dealer or the buyer, and including any collateral charges such as sales tax, license fees,
registration fees, and other official fees, plus any incidental damages to which the buyer is
entitled under Section 1794, including, but not limited to, reasonable repair, towing, and
rental car costs actually incurred by the buyer.
“(C) When the manufacturer replaces the new motor vehicle pursuant to subparagraph
(A), the buyer shall only be liable to pay the manufacturer an amount directly attributable
to use by the buyer of the replaced vehicle prior to the time the buyer first delivered
the vehicle to the manufacturer or distributor, or its authorized service and repair facility
for correction of the problem that gave rise to the nonconformity. When restitution is
made pursuant to subparagraph (B), the amount to be paid by the manufacturer to the
buyer may be reduced by the manufacturer by that amount directly attributable to use by
the buyer prior to the time the buyer first delivered the vehicle to the manufacturer or
distributor, or its authorized service and repair facility for correction of the problem that
gave rise to the nonconformity. The amount directly attributable to use by the buyer shall
be determined by multiplying the actual price of the new motor vehicle paid or payable
by the buyer, including any charges for transportation and manufacturer-installed options,
by a fraction having as its denominator 120,000 and having as its numerator the number
of miles traveled by the new motor vehicle prior to the time the buyer first delivered the
vehicle to the manufacturer or distributor, or its authorized service and repair facility for
correction of the problem that gave rise to the nonconformity. Nothing in this paragraph
shall in any way limit the rights or remedies available to the buyer under any other law.”
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Nevertheless, we conclude that subdivision (d)(2) of section 1793.2, like subdivision (d)(1), was
not meant to be read independently of the other subdivisions and likewise is limited to new motor
vehicles sold in this state. A “new motor vehicle” is just one type of “consumer goods.” The
statute treats the special provisions applicable to new motor vehicles in subdivision (d)(2) as an
exception to the general provision applicable to all consumer goods in subdivision (d)(1). The
latter subdivision states that a manufacturer who cannot repair a consumer good to comply with
express warranties must *491  replace it or make restitution, “except as provided in paragraph
(2).” Subdivision (d)(2) provides the same remedies for new motor vehicles, except that the buyer
has the option of selecting restitution instead of replacement and the statute provides additional
specifications for both the refund and restitution remedies. (See § 1793.2, subd. (d)(2)(A)-(C).)


Although the Act treats motor vehicles differently from other types of consumer goods in several
ways, we find no indication that the Legislature intended to treat motor vehicles differently with
respect to the limitation on the Act's coverage to goods sold in California. As noted above, special
provisions governing motor vehicles were added to the Act, beginning with the adoption of the
lemon law in 1982. (Stats.1982, ch. 388, § 1, p. 1720.) That law added new provisions to section
1793.2 specifying the circumstances under which a presumption would arise that a reasonable
number of attempts have been made to conform a new vehicle to the express warranties, and
also provided for a third party dispute resolution process to resolve disputes between buyers
and manufacturers. 10  Under the lemon law as originally adopted in 1982, there was no special
provision establishing a manufacturer's duty to refund or replace a nonconforming motor vehicle;
rather, that duty was established by then subdivision (d), the general duty to refund or replace
nonconforming consumer goods. Thus, all consumer goods, including motor vehicles, came under
then subdivision (d), which, under the above analysis, encompassed only goods sold in this state.


10 As originally adopted, these provisions were added to subdivision (e) of section 1793. The
substance of that subdivision later was moved to section 1793.22, which now is identified
as the Tanner Consumer Protection Act. (§ 1793.22, subd. (a); Stats.1992, ch. 1232, § 6, p.
5788.)


The substance of current subdivision (d)(2) was adopted in 1987. The 1987 amendments
to subdivision (d) added special provisions that delineate the remedy to be provided if the
manufacturer cannot repair a new motor vehicle. Subdivision (d) was renumbered as (d)(1),
without changing its substance, and subdivision (d)(2) was added. Subdivision (d)(2) tracks the
general refund-or-replace provision of (d)(1) but contains additional specifications that apply when
a new motor vehicle is involved. The buyer has the option of selecting reimbursement instead
of replacement. (§ 1793.2, subd.(d)(2).) If replacement is selected, the replacement vehicle must
be substantially identical to the one replaced, and the manufacturer is required ***831  to pay
specified incidental damages. (§ 1793.2, subd.(d)(2)(A).) If restitution is selected, the amount is to
be calculated as specified by the statute. (§ 1793.2, subd.(d)(2)(B).) Nothing in subdivision (d)(2)
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suggests the Legislature intended to broaden the coverage of the statute to vehicles sold outside
the state.


[5]  *492  Another part of the Act, the notice requirement in section 1793.1, also provides support
for the conclusion we reach. That statute specifies the contents of a notice of rights that must be
included in every “work order or repair invoice” for warranty repairs. The notice must state: “ ‘A
buyer of this product in California has the right to have this product serviced or repaired during
the warranty period.’ ” (§ 1793.1, subd. (a)(2), italics added.) The notice also must describe the
rights provided to buyers under section 1793.2, subdivision (d). The phrase “a buyer of this product
in California” indicates that the Legislature believed those rights applied only to a buyer who
purchased the product in **105  California. The quoted language in section 1793.1 was adopted in
1982, before the 1987 amendments that added subdivision (d)(2) but after the original adoption of
the general refund-or-replace requirements now contained in subdivision (d)(1). (Stats.1982, ch.
381, § 1, p. 1709.) Although an expression of legislative intent in a later enactment is not binding
upon a court in its construction of an earlier enacted statute, it is a factor that may be considered.
(West Pico Furniture Co. v. Pacific Finance Loans (1970) 2 Cal.3d 594, 610, 86 Cal.Rptr. 793,
469 P.2d 665; Botello v. Shell Oil Co. (1991) 229 Cal.App.3d 1130, 1136, 280 Cal.Rptr. 535)
Furthermore, we may presume that when the Legislature adopted subdivision (d)(2) in 1987, it
was aware of the language in section 1793.1 and understood the scope of the Act to be limited to
products purchased in California. 11


11 In support of their argument that section 1793.2, subdivision (d)(2) applies only to vehicles
sold in California, defendants cite letters from the staff of Senator Song, a co-author of the
Act, stating the Senator's belief that the Act applies only to goods sold in California. Because
our interpretation relies on the language of the Act, we find it unnecessary to consider these
letters. In addition, as we have observed, “the statements of an individual legislator, including
the author of a bill, are generally not considered in construing a statute, as the court's task
is to ascertain the intent of the Legislature as a whole in adopting a piece of legislation.”
(Quintano v. Mercury Casualty Co. (1995) 11 Cal.4th 1049, 1062, 48 Cal.Rptr.2d 1, 906 P.2d
1057; see People v. Farell (2002) 28 Cal.4th 381, 394, 121 Cal.Rptr.2d 603, 48 P.3d 1155; cf.
Gavaldon v. DaimlerChrysler Corp. (2004) 32 Cal.4th 1246, 1257, 13 Cal.Rptr.3d 793, 90
P.3d 752 [noting that letter from staff of the author of a bill to amend the Act, explaining the
purpose of amendments, supported court's interpretation of those amendments, but without
discussing whether letter was brought to the attention of the Legislature].) Defendants have
not provided any evidence that similar views were presented to the Legislature when it acted.
Furthermore, the author's opinions, as stated in these letters, were expressed in response to
particular questions and do not address the specific issue that is before us in the present case.
We note, however, that neither party has brought to our attention anything in the legislative



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970131424&pubNum=661&originatingDoc=I626c284afea311d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970131424&pubNum=661&originatingDoc=I626c284afea311d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991085723&pubNum=227&originatingDoc=I626c284afea311d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995240006&pubNum=661&originatingDoc=I626c284afea311d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995240006&pubNum=661&originatingDoc=I626c284afea311d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002429486&pubNum=4645&originatingDoc=I626c284afea311d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004516529&pubNum=4645&originatingDoc=I626c284afea311d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004516529&pubNum=4645&originatingDoc=I626c284afea311d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Cummins, Inc. v. Superior Court, 36 Cal.4th 478 (2005)
115 P.3d 98, 30 Cal.Rptr.3d 823, 05 Cal. Daily Op. Serv. 6264...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 13


history of the Act or the lemon law that is inconsistent with our interpretation of section
1793.2, subdivision (d)(2).


If the refund-or-replace provisions of the Act were applicable to goods purchased outside of the
state, uncertainties would be created as to the precise reach of the law. In the present case, plaintiffs
are California residents and all of the repair attempts took place in California. Section 1793.2 is not
limited to California residents, however. And although the statute requires the buyer to deliver the
nonconforming goods to “the manufacturer's service and repair *493  facilities within this state,”
it does not ***832  explicitly require that all of the “reasonable number” of repair attempts be
made within this state. (§ 1793.2, subds.(c) and (d)(2).) Could a nonresident sue under the Act if
he or she brought a vehicle to California for a single repair attempt after unsuccessful attempts to
repair in the state of sale? If the statute were interpreted to apply to vehicles purchased outside of
the state, its provisions would not provide an answer. 12  The circumstance that the Act does not
contain any provision that would clarify its territorial scope if it were applied to goods sold outside
the state is another factor that supports our conclusion that the Legislature contemplated that the
Act would apply only if the goods were purchased in California.


12 Some states whose lemon laws are not limited to vehicles sold in the state have addressed
such problems by requiring that the vehicle be licensed or registered in the state. (See Alaska
Stat. § 28.10 [applies to vehicles registered in the state]; Ark.Code Ann. § 4–90–403(11)
[applies to vehicles licensed or purchased in the state]; Del.Code Ann., tit. 6, § 5001(5)
[defines an automobile to include any vehicle sold or registered in the state]; D.C. Stat. §
50–501(9) [applies to vehicles sold or registered in the District of Columbia]; Fla. Stat. Ann.
§ 681.102(15) [applies to vehicles sold in the state]; Ga.Code Ann. § 10–1–782(11) [applies
to vehicles sold or registered in the state]; Idaho Code § 48–901(7) [applies to any motor
vehicle sold or licensed in the state]; Kan. Stat. Ann. § 50–645(a)(2) [applies to vehicles sold
or registered in the state]; N.J. Laws § 56:12–30 [applies to vehicles purchased or registered
in the state]; N.Y. Gen.Bus.L. § 198–a, subds. (a)(1) and (b)(2) [applies to any vehicle sold
or registered in the state]; Okla. Stat. tit. 15, § 901(A)(2) [applies to vehicles registered in the
state]; Or.Rev.Stat. § 646.315(2) [applies to vehicles sold in the state]; 73 Pa.Cons.Stat.Ann.
§ 1952 [applies to motor vehicles purchased and registered in the state]; Vt. Stat. Ann., tit.
9, § 4171(9) [applies to vehicles purchased or registered in the state]; Wyo. Stat. Ann. § 40–
17–101(a)(ii) [applies to vehicles sold or registered in the state].)


[6]  In reaching a contrary conclusion, the Court of Appeal in the present case relied **106  upon
the absence of any express language in section 1793.2, subdivision (d) limiting the subdivision to
goods sold in this state, concluding that the subdivision should be interpreted broadly in light of the
remedial purposes of the Act. We agree that the Act is a remedial measure whose terms properly
should be interpreted broadly to effectuate its purposes. (See, e.g., National R.V., Inc. v. Foreman
(1995) 34 Cal.App.4th 1072, 1080, 40 Cal.Rptr.2d 672; Music Acceptance Corp. v. Lofing (1995)
32 Cal.App.4th 610, 619, 39 Cal.Rptr.2d 159; Kwan v. Mercedes–Benz of N. America, Inc., supra,
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23 Cal.App.4th 174, 184, 28 Cal.Rptr.2d 371.) Nevertheless, we must interpret the language of the
statute as it has been written, not as it might have been drafted had the Legislature contemplated
and chosen to address, the specific concerns of California buyers who purchased their vehicle in
another state. As we have explained, the structure and language of the existing statutory provisions
indicate that the Legislature intended the Act to apply only to vehicles sold in California.


*494  III.


For the reasons stated above, the decision of the Court of Appeal is reversed.


WE CONCUR: KENNARD, BAXTER, WERDEGAR, CHIN, and MORENO, JJ.


All Citations


36 Cal.4th 478, 115 P.3d 98, 30 Cal.Rptr.3d 823, 05 Cal. Daily Op. Serv. 6264, 2005 Daily Journal
D.A.R. 8551
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170 Cal.App.3d 1125, 217 Cal.Rptr. 89


DORIS DAY et al., Cross-complainants and Respondents,
v.


JEROME B. ROSENTHAL et al., Cross-defendants
and Appellants. [And 12 other related cases.]


No. 50472.
Court of Appeal, Second District, Division 3, California.


Aug 8, 1985.


SUMMARY


In litigation by an entertainer, the estate of her late husband and former manager, her son, and
various of their family corporations, against their former attorney and associated parties, the
trial court, after a court trial, entered judgment finding the attorney liable to the clients for legal
malpractice, breach of fiduciary duty, fraud and abuse of process, and awarded them over $25
million, including $1 million in punitive damages. The trial court also entered judgment against
the attorney with respect to his affirmative claims against the clients on grounds, among others,
that the purported contracts he relied on never existed, were invalid or unenforceable because they
had been procured by undue influence, or had been breached by the attorney. The trial court also
awarded injunctive relief requiring the attorney to turn over trust funds and records belonging to
the clients. The trial court expressly found that the attorney's law partner did not commit any wilful,
intentional, fraudulent, criminal, malicious, or oppressive act, and he was thus found vicariously
liable for compensatory damages only. (Superior Court of Los Angeles County, Nos. C 938682, C
942239, C 947515, C 948122, C 948124, C 952949, C 952950, C 952951, C 952953, C 952954,
C 958726, C 958889, and C 961867, Lester E. Olson, Judge.)


The Court of Appeal affirmed, rejecting contentions of error concerning sufficiency of the
evidence, defendant's credibility as a witness, fraud, the adequacy of the findings, and pretrial
issues of discovery, denial of continuance, and denial of a request for relief from a jury trial
waiver. With respect to defendant's contention that his negligence was not proven through expert
testimony, the court held his numerous, blatant, and egregious violations of attorney responsibility
were not breaches of legal technicalities for which expert testimony was required, but were
violations of professional standards which the trial court was compelled to notice (Evid. Code, §
451, subd. (c)). With respect to other arguments which were couched in terms *1126  of sufficiency
of the evidence, the court held that, in large measure, they were disagreements with the trial court,
which chose not to believe defendant or accept his interpretation of the facts, and held that the
familiar answer to his contentions was that the court viewed the evidence in the light most favorable
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to the clients, resolving all conflicts in their favor. As to the attorney's argument that the trial
court arbitrarily discredited all of his testimony, the court held, on the contrary, the trial court
exercised its discretion under the law with more than sufficient factual basis. The court held there
was sufficient evidence of fraud, constructive or actual, to support the award of punitive damages.
It also held the clients' action was not barred by the statute of limitations, applying the rule that the
statute of limitations in an action for attorney malpractice starts to run when the plaintiff knows,
or should know, all the essential facts to establish the elements of the cause of action, and the
client has sustained appreciable and actual damage. It held the cause of action did not accrue until
the attorney-client relationship had been severed. (Opinion by Goldin, J., *  with Lui, Acting P. J.,
concurring. Separate concurring opinion by Arabian, J.)


* Assigned by the Chairperson of the Judicial Council.


HEADNOTES


Classified to California Digest of Official Reports


(1)
Attorneys at Law § 11--Attorney-client Relationship--Duties of Attorney to Client.
An attorney is required to perform any service for which he has been hired with such skill,
prudence, and diligence as lawyers of ordinary skill and capacity commonly possess and exercise
in the performance of the tasks which they undertake.


(2)
Attorneys at Law § 15--Attorney-client Relationship--Conflict of Interest and Remedies of Former
Clients--Adverse Position.
It is an attorney's duty to protect his client in every possible way and it is a violation of that duty for
the attorney to assume a position adverse or antagonistic to his client without the client's free and
intelligent consent given after full knowledge of all the facts and circumstances. The attorney is
precluded from assuming any relation which would prevent him from devoting his entire energies
to his client's interest. An attorney's failure to perform in accordance with his duty is negligence.


(3a, 3b)
Attorneys at Law § 25--Attorney-client Relationship--Liability of Attorneys--Trial of Malpractice
Actions--Expert Testimony. *1127
In an action against an attorney for professional malpractice, expert testimony is needed when it
will assist the trier of fact, but is not appropriate in all cases. Thus, where an attorney's performance
is so clearly contrary to established standards that a trier of fact may find professional negligence
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without expert testimony, it is not required. A judge may resort to expert testimony to establish
the standard of care where that standard is not a matter of common knowledge or the attorney is
practicing in a specialized field.


(4)
Attorneys at Law § 11--Attorney-client Relationship--Duties of Attorney to Client.
An attorney's duty, the breach of which amounts to negligence, is not limited to his failure to use
the skill required of lawyers. Rather, it is a wider obligation to exercise due care to protect a client's
best interest in all ethical ways and in all circumstances.


(5a, 5b)
Attorneys at Law § 13--Attorney-client Relationship--Rules of Professional Conduct--Expert
Testimony.
The standards governing an attorney's ethical duties are conclusively established by the Rules of
Professional Conduct, and cannot be changed by expert testimony. If an expert testifies contrary
to the rules, the standards established by the rules govern and the expert testimony is disregarded.
Thus, no expert testimony was required to establish an attorney's negligence in violation of his
responsibility to his clients, whose financial affairs he completely controlled, where the numerous,
blatant, and egregious violations were not breaches of legal technicalities, but violations of
professional standards which the trial court was compelled to notice. (Evid. Code, § 451, subd. (c).)


(6)
Attorneys at Law § 15.2--Attorney-client Relationship--Conflict of Interest and Remedies of
Former Clients--Disclosure of Conflict; Consent to Representation.
Rules of Professional Conduct, rules 6 and 7, governing an attorney's representation of conflicting
interests, require full and fair disclosure to the client of all facts which materially affect his rights
and interests. Dual representation is not automatically barred, but is permitted by the rules only
where disclosure is sufficient to enable the client to make free and intelligent decisions regarding
the subject matter of the representation.


(7)
Appellate Review § 153--Questions of Law and Fact--Sufficiency of Evidence--Consideration of
Evidence.
In applying the substantial evidence rule, an appellate court looks only at the evidence supporting
the successful party, and disregards the contrary showing. *1128


(8)
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Attorneys at Law § 22--Attorney-client Relationship--Liability of Attorneys--Acts Constituting
Malpractice--Failure to Investigate Tax Transaction.
An attorney with complete control over the financial affairs of his clients who put them into a tax
shelter transaction resulting in a substantial loss to the clients was guilty of malpractice, where
he advised them to get into the scheme without conducting an adequate investigation, where,
after the Internal Revenue Service issued an adverse ruling concerning a similar transaction, the
attorney failed to examine the transaction and advise changes or terminations, where, after another
client lost in a case involving a similar transaction, he failed to advise his clients about an Internal
Revenue Service offer to settle, and where he made no attempt to salvage a deduction from the
transaction that was potentially available.


(9)
Attorneys at Law § 25--Attorney-client Relationship--Liability of Attorneys--Trial of Malpractice
Actions--Sufficiency of Evidence--Credibility.
In litigation between an attorney and a former client, an entertainer, in which the attorney's
testimony was the only evidence of an alleged agreement between the attorney and the entertainer's
deceased husband-manager, making the attorney a one-half partner in the entertainer's investment
“empire,” the trial court was justified in finding the “empire” agreement did not exist, based
on its disbelief of the attorney's testimony, without the necessity of pointing to evidence of the
nonexistence of the agreement. As the burden of proving the allegation was on the attorney
attempting to enforce the agreement, the trial court could properly find “not true” any allegation he
failed to establish as the truth, and thereby discredit the attorney. The fact the attorney was pressing
his claim against a dead person, that the purported agreement was oral, that it was being presented
by the person who stood to gain the most by its establishment, and that there were no witnesses
to the actual oral agreement, imposed on the trier of fact the responsibility to pay the closest and
most careful attention to the attorney's evidence, so as to prevent an injustice to decedent's estate.
The claim was precisely the sort that is often supported by false testimony, affords an opportunity
for fraud and offers a great temptation to commit perjury.


(10)
Contracts § 5--Consent--Effect of Undue Influence.
A contract which is the product of undue influence is not enforceable, just as a contract which has
been materially breached may not be enforced.


(11)
Dismissal and Nonsuit § 49--Nonsuit and Motion for Entry of Judgment (Code Civ. Proc., §§ 581c
and 631.8)--Hearing and Determination-- Evidence--In Nonjury Trials.
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On a *1129  Code Civ. Proc., § 631.8, motion for judgment, a trial court is entitled to weigh the
evidence and disbelieve witnesses it considers unreliable.


(12)
Attorneys at Law § 25--Attorney-client Relationship--Liability of Attorneys--Trial of Malpractice
Actions--Evidence--Admissibility.
In litigation between an attorney and a former client, an entertainer, the trial court properly
excluded a demonstration-a “script” prepared by the attorney-of a conversation between the
attorney and the client concerning a complicated retainer agreement allegedly entered into 18 years
before between the attorney and the client, offered to prove that the explanation of the agreement
could have taken place in just 25 minutes, as reflected in the attorney's log book, when his in-court
explanation of the agreement took 37 pages of testimony. The script was not relevant as it could
do nothing to enhance the attorney's credibility; it was a concoction by the attorney which did not
comport with the other evidence concerning the meeting.


(13)
Witnesses § 73--Determination of Credibility--Inherent Improbability.
Even the most positive testimony of a witness may be contradicted by inherent improbabilities as
to its accuracy contained in the witness' own statement of the transaction.


(14)
Witnesses § 77--Determination of Credibility--Right to Disregard Testimony--Observation.
A trial court's observation of a party as a witness may be a sufficient basis for disbelieving him.
The manner of the witness in testifying may impress the court with a doubt as to the accuracy of
his statement.


(15)
Witnesses § 77--Determination of Credibility--Right to Disregard Testimony--Improbability.
In litigation between an attorney and a former client, an entertainer, the trial court's concern with
the improbability that the attorney could have remembered an 18-year-old conversation with the
client concerning a retainer agreement in the incredible detail to which he testified, was a proper
factor influencing the trial judge's decision to disbelieve the testimony.


(16)
Witnesses § 73--Determination of Credibility--Interest.
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The trier of fact, in passing on the credibility of a witness, is entitled to consider his interest in
the result of the case. A witness may be impeached by showing his interest in the outcome of the
litigation.


(17)
Witnesses § 74--Determination of Credibility--Province of Court and Jury.
In the face of conflicting evidence, the trier of fact is the *1130  sole judge of the credibility of
witnesses and the weight of the evidence.


(18)
Fraud and Deceit § 8--Actual Fraud--False Representations-- Concealment.
An intentional failure to disclose is an actionable fraud in the presence of a fiduciary duty to
disclose.


(19)
Damages § 23--Exemplary or Punitive Damages--Malice, Oppression and Fraud--Constructive
Fraud.
Constructive fraud or oppression constitutes an appropriate basis for an award of punitive damages.


(20)
Trial § 143--Trial by Court--Findings of Fact and Conclusions of Law-- Form and Sufficiency.
No special form of findings is mandated, so long as there are findings on each material issue.
Ultimate facts are all that must be found.


(21)
Trial § 130--Trial by Court--Findings of Fact and Conclusions of Law-- Nature and Purpose.
Findings serve the limited function of informing the parties of disputed factual determinations in
order that a claim of error may be properly reviewed on appeal.


(22)
Trial § 159--Trial by Court--Findings of Fact and Conclusions of Law-- Conclusiveness and Effect.
However unsupported or inconclusive as some findings may be, a judgment must be affirmed if
there is at least one clear finding sustained by the evidence.


(23)
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Trial § 137--Trial by Court--Findings of Fact and Conclusions of Law-- Findings on Material
Issues--Effect of Failure to Find.
The failure to find on an issue supported by substantial evidence is harmless, where the finding may
be implied from other findings or where it would necessarily have been adverse to the appellant.


(24a, 24b)
Attorneys at Law § 23--Attorney-client Relationship-- Liability of Attorneys--Accrual of Cause
of Action and Limitations in Malpractice Actions.
The statute of limitations in an action for attorney malpractice starts to run when the plaintiff
knows, or should know, all the essential facts to establish the elements of his cause of action
for legal malpractice, and the client has sustained appreciable and actual damage. Accordingly,
a cause of action by former clients against an attorney for negligence in connection with a tax
shelter transaction did not accrue until a judgment of the tax court was entered disallowing the
transaction and the clients had obtained independent counsel and accountants, where the attorney
had completely dominated *1131  the clients and exercised total control over their financial affairs.
Applied to a fiduciary, the date of discovery rule is particularly appropriate, where a defendant
maintains custody and control of a plaintiff's property or interests. Such a relationship compels a
rule of delayed accrual to avoid barring a victim of wrongful conduct from asserting a cause of
action before he could reasonably be expected to discover its existence.


[See Cal.Jur.3d, Attorneys at Law, § 282; Am.Jur.2d, Attorneys at Law, § 219.]


(25)
Attorneys at Law § 23--Attorney-client Relationship--Liability of Attorneys--Accrual of Cause of
Action and Limitations in Malpractice Actions-- Questions of Fact.
In attorney malpractice actions, the determination of the time when plaintiff suffered damage
is a question of fact. Moreover, in some cases, only the trier of fact can ascertain when the
consequential damage became sufficiently appreciable to put a reasonable person on notice.


(26)
Discovery and Depositions § 37--Protections Against Improper Discovery--Remedies in Trial
Court--Oppression--Protective Orders--Denial of Discovery.
Oppressive discovery exists when there is some showing either of an intent to create an
unreasonable burden or that the ultimate effect of the burden is incommensurate with the result
sought. The trial court is vested with wide discretion to prevent oppression, the exercise of which
will not be disturbed on appeal in the absence of abuse. (Code Civ. Proc., § 2019, subd. (b).)
Accordingly, the trial court did not abuse its discretion in denying discovery to a party where the
interrogatories came very late in the proceedings, were voluminous, and would have required so
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much time to answer that the trial would inevitably have had to be postponed, where they were
without focus, where they were in large measure inquiries concerning allegations which had been
in the pleadings for as long as five years, and where implicit in everything urged with respect to
discovery was a renewal of the party's motion for continuance of the trial.


(27)
Continuance § 2--Grounds--Discovery.
The grant or denial of a continuance to permit discovery is a matter within the sound discretion of
the trial court, whose ruling will not be disturbed except on a clear showing of abuse.


(28)
Continuance § 2--Grounds--Good Cause.
The granting of continuances is not favored and the party seeking a continuance must make a
proper showing of good cause. *1132


(29)
Continuance § 4--Review--Good Cause.
The trial court did not abuse its discretion in denying a continuance in complicated consolidated
cases, where some of the cases were more than five years old and all of the cases were overdue for
trial, where the trial date had been selected months before by all parties, and where new pleadings,
added by the other party, added nothing new to the case and were made not by order of the court,
but pursuant to a prior stipulation of the parties.


(30)
Jury § 15--Right to Jury Trial and Waiver--Waiver in Civil Cases-- Operation and Effect.
Once a party in a civil action has waived the right to jury trial, that waiver cannot thereafter be
withdrawn except in the discretion of the trial court. In exercising its discretion, a trial court may
consider diverse factors, such as delay in rescheduling the trial for jury, lack of funds, timeliness
of the request and prejudice to all the litigants. It may also consider prejudice to the court or its
calendar, the reason for the demand, whether the party seeking the jury trial will be prejudiced by
the denial of relief, and whether the other parties to the action desire a jury trial.


(31)
Jury § 15--Right to Jury Trial and Waiver--Waiver in Civil Cases-- Operation and Effect--
Withdrawal--Discretion.
The trial court did not abuse its discretion in denying a civil party's request to withdraw its waiver
of a jury trial in complicated, consolidated cases involving alleged attorney malpractice over many
years, where relief from the waiver would have caused prejudice to the court and its calendar,
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where the action was costing the other party approximately $20,000 per month, and any delay or
increase in the length of trial would have increased the legal expenses, where the party requesting
relief gave no reason for the desire for a jury trial, where the request appeared to have been a tactical
about-face, where the timing of the request suggested that it was a ploy to obtain a continuance,
and where there was no showing of prejudice to the party requesting the relief. A simple change
of mind is not enough to justify relief from a jury waiver. Prejudice by a nonjury trial cannot be
presumed.


COUNSEL
Gerald Goldfarb, James S. Tyre, Paul P. Selvin and Selvin & Weiner for Cross-defendants and
Appellants.
Irell & Manella, Robert L. Winslow, Peter J. Gregora and Hydee R. Feldstein for Cross-
complainants and Respondents. *1133


GOLDIN, J. *


* Assigned by the Chairperson of the Judicial Council.


This is an appeal from judgment entered on March 31, 1975, in 13 consolidated cases. Judgment
was in favor of Doris Day Melcher, the estate of her late husband Martin Melcher, her son Terrence
Melcher and various of their family corporations (collectively the Melchers) and against Jerome
B. Rosenthal (the Melchers' former attorney), Harland Green (Rosenthal's law partner) and various
law firms and business entities with which Rosenthal had been affiliated (collectively Rosenthal).
The judgment held Rosenthal liable to the Melchers for legal malpractice, breach of fiduciary
duty, fraud and abuse of process, and awarded them $26,396,511 including $1 million in punitive
damages. Green was held vicariously liable for compensatory damages only. 1


1 The trial court expressly found that Green did not personally commit any wilful, intentional,
fraudulent, criminal, malicious or oppressive act, and therefore Green is not liable in damages
or otherwise, to Day or to the Melcher parties or any of them, on account thereof.


The trial court also entered judgment against Rosenthal with respect to his affirmative claims
against the Melchers on grounds, among others, that the purported contracts he relied upon never
existed, were invalid or unenforceable because they had been procured by undue influence, or had
been breached by Rosenthal. The trial court also awarded injunctive relief requiring Rosenthal to
turn over trust funds and records belonging to the Melchers.


Rosenthal appeals from the judgment. 2
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2 Green also appeals. His position is that insofar as he is concerned the money judgment
has been compromised and satisfied. His appeal has not been dismissed because he was
found vicariously liable and because the disposition of the money portion of the damages
was expressly made without effect upon the other portions of the judgment or findings.
Green says simply that “no matter the disposition of the appeal insofar as any other party
is concerned, the findings, conclusions, and judgment with respect to [him] should not be
disturbed ....”


Procedural Background
This appeal is the outgrowth of an 18-year relationship between the Melchers and Rosenthal. 3


The principal characters in the drama which has become the central theme of one of the longest
continuous engagements in California civil litigation are Doris Day Melcher (sometimes Doris
Day, *1134  sometimes just plain Day), at all times a singer, entertainer and actress; Martin
Melcher (Melcher) at one time Day's agent and commencing in 1951, and ending with his death in
1968, her husband and surrogate in all her business and financial affairs; and Jerome B. Rosenthal,
“Hollywood” attorney, the person without whose guidance Melcher would not make a move, from
1952 sole attorney for the Melchers and from 1956 until his termination by the Melchers in 1968,
their attorney, accountant, business manager, investment advisor and recordkeeper.


3 The reporter's transcript in this case exceeds 15,000 pages, and the clerk's transcript is almost
12,000 pages long. There are more than 2,000 numbered exhibits which are so voluminous
that when placed in neatly stacked boxes they occupy a space approximately 6 feet long by
6 feet wide by 4 feet high.


When Rosenthal's role was cut out of the Melcher production, he filed a lawsuit alleging breach of
his 1956 retainer agreements with the Melchers. After they responded, he filed a host of others, in
essence claiming the Melchers had breached various contracts with him. The Melchers answered,
cross-complained and filed affirmative actions for breach of fiduciary duty, legal malpractice, fraud
and abuse of process. 4


4 In all, at one point in the saga, there were pending eighteen lawsuits in five jurisdictions. At
the time of trial, 13 California actions had been consolidated.


The stage was set for the action which followed albeit most of it occurred more than five years
later. 5


5 There was the usual (and unusual) deluge of demurrers, motions, answers and related
proceedings, none of which are relevant here. Certain proceedings and orders involving
discovery are issues before this court and will be detailed later.
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A nonjury trial 6  commenced on March 4, 1974, and continued uninterrupted until August 30,
1974.


6 Rosenthal asserts that he was erroneously denied a jury trial. The facts relevant to this issue
will be detailed later.


In its oral statement of intended decision the trial court summarized its basis for entering judgment
for the Melchers and against Rosenthal in each of the consolidated cases:


“The tragic drama in this case started to unfold back in the late '40's or early '50's when Jerome B.
Rosenthal began to represent Doris Day and Martin Melcher.


“It involves ... [¶] an attorney so intent on doing business with his clients, with their money ... that
he lost sight of ethical and legal principles.


“


. . . . . . . . . . .
“The case from beginning to end oozes with attorney-client conflicts of *1135  interest, clouding
and shading every transaction and depriving Doris Day and Martin Melcher of the independent
legal advice to which they were entitled. It involves kickbacks, favored treatment of one client
over others; it involves amateurish attempts to deal in the hotel and oil business that would be
humorous but for the tragic consequences. It involves the extraction of fees from Doris Day and
Martin Melcher and fees from other clients or entities for the same work performed. It involves an
undertaking to provide financial and investment advice and a complete and utter failure to provide
it. It involves a tortured effort by Rosenthal to maintain for years in the future the indentured
position in which he had held Doris Day since 1956, even after she had ceased to permit him to
act as her attorney. It involves a percentage retainer agreement that in the context of the facts of
this case is void and against public policy because of the violation of the rules of professional
conduct ....


“The evidence so reeks of negligence, a violation of the Rules of Professional Conduct and all that
is basic in the traditional relationship of attorney and client as to require that the court, as best it
can, undo the transaction that occurred so as to attempt to put Doris Day and her late husband's
estate back to a position as if they had not become enmeshed in the machinations of Rosenthal's
twisted sense of professional responsibility.”


Factual Background
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A brief summary of the more significant facts will put Rosenthal's arguments on appeal into
perspective. 7


7 The record is so massive that, of necessity, the factual background will only highlight the
evidence and, for the sake of brevity, will in some instances rely on the court's findings.
Rosenthal disputes some of the findings. His contentions are discussed post.


Rosenthal was at all times throughout his relationship with the Melchers, a lawyer, licensed to
practice in the State of California. The Melchers were successful in the make believe world of show
business, but were uneducated and unsophisticated in the real world of finance. Day relied totally
on Melcher to handle her business and financial affairs, and Melcher relied totally on Rosenthal
to handle all the Melchers' business and financial affairs. According to Day, “[Melcher] was so
impressed ... with Mr. Rosenthal that anything Rosenthal said to him was law and had to be right.
He was in awe of the man.” Rosenthal didn't disagree, “they entirely relied upon and followed
[my] recommendations .... [T]hey did nothing on their own ... nor did they ever go against the
advice. ... [T]hey did nothing independent or on their own.” *1136


On May 11, 1956, the Melchers and Rosenthal signed written retainer agreements (the 1956
retainer agreements). These “simple” agreements gave Rosenthal a 10 percent interest in virtually
everything the Melchers owned and earned. It obligated him to manage and give advice, but to
litigate only for a separate, to-be-negotiated fee. Rosenthal had already represented the Melchers
as an attorney for several years prior to May 11, 1956, and had an obligation to provide a full
disclosure of the true implications of the agreements. He never adequately informed them, and he
didn't advise them to obtain independent legal advice. They signed the agreements in all innocence
and as a result of undue influence.


For many years prior to his death, Melcher maintained an office adjacent to Rosenthal's. There
were times during which he and Rosenthal had meetings, conferences, and conversations on a
daily basis. By virtue of the attorney-client relationship, Rosenthal's status as an attorney, and his
claim to business acumen, Melcher was awed and developed a false sense of security concerning
his ability to rely and depend on the advice rendered by Rosenthal regarding Melcher's legal
and business affairs. The 1956 retainer agreements converted Rosenthal from mere attorney into
business advisor and tax planner. They gave him the contractual basis for ascendancy over the
Melchers' financial affairs.


Rosenthal took to his role as the Melchers' business advisor with gusto. He created Phoenix
Enterprises, Inc. (Phoenix), a Rosenthal dominated corporation, to package and promote oil and
gas ventures, contract drilling operations and lease equipment, and Doanbuy Lease & Company,
Inc. (Doanbuy), a Rosenthal alter ego, to operate oil wells. Between 1956 and 1962, Rosenthal
involved the Melchers in various Phoenix-promoted oil and gas ventures which were, uniformly,
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financial disasters for the Melchers and profitable for Rosenthal. 8  From 1956 to 1968, the
Melchers lost in excess of $4 million thanks to investments in Rosenthal's oil and gas promotions.
From 1956 to 1968, Rosenthal gained secret profits of more than $400,000 thanks to his creatures
Phoenix and Doanbuy.


8 In order to avoid repetition, significant details of these and other misadventures which have a
bearing upon specific issues will be detailed in connection with a discussion of those issues.


In 1962, Melcher agreed to form an oil and gas exploration partnership with a promoter named
Atkins. Two years later, when Rosenthal finally drafted the written agreements, it was a tripartite
partnership, which included him. Melcher put up the money, an initial cash contribution of
$328,000; Rosenthal and Atkins each put up a note, a promise to pay $110,000. The leases were
for the exploration of unproven territory. *1137


The partnership was in constant need of money. In the five years that followed, Melcher contributed
an additional $740,000; his “equal” partner Rosenthal contributed under $74,000 (much of it
borrowed from Melcher). Rosenthal's business management also cost the Melchers $230,000 in
“legal fees,” “overhead expenses” and “profit distributions” from the partnership to Rosenthal.
The trial court found that Rosenthal's conduct with respect to the Melcher-Atkins-Oil partnerships
was a breach of fiduciary and contractual duties owed to Melcher, and involved “repeated conflicts
of interest” on Rosenthal's part.


During 1966, Rosenthal set in motion false transactions involving oil drillers through which,
ultimately, he acquired $45,000 from Melcher and others. The trial court found the “transactions
were designed by Rosenthal ... with a fraudulent intent ... [a]nd resulted in a misappropriation,
misapplication and misuse by Rosenthal” of the money.


Rosenthal, the Melchers' tax advisor, misguided them into a 15-year tax morass.


In 1953, Rosenthal advised the Melchers to invest in a “tax shelter” promoted by his client,
Bernard Cantor. The scheme involved the purchase of Federal Land Bank bonds at slightly less
than their face value, through Cantor's company, Cantor-Fitzgerald Company (Cantor-Fitzgerald).
The bonds were to be financed entirely by a loan from Gibraltar Financial Corporation, an under
capitalized shell corporation controlled by Cantor-Fitzgerald. The investor would execute a note
for the principal sum of the bonds to Gibraltar, bearing a higher interest than the underlying bonds.
The note would be secured by the bonds. The investor would pay interest to Gibraltar and repay the
principal by sale of the bonds immediately before maturity. The scheme was supposed to generate
substantial tax benefits.
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Rosenthal induced the Melchers to purchase bonds with a face value of $3 million. The anticipated
out-of-pocket cost to the Melchers was $115,000 (the difference between the interest on the bonds
and the interest payments on the note). The scheme would have utility to the Melchers only if it
generated more than $115,000 tax savings.


Rosenthal had two conflicts from the inception of the scheme. First, Cantor-Fitzgerald was his
client. The Melchers were not informed of this detail. Second, Cantor-Fitzgerald was secretly
compensating Rosenthal for securing investors. Rosenthal, who also invested in the bond deal,
got better terms than the Melchers. And, while the Melchers, and other Rosenthal clients, such
as singer-entertainer Gordon MacRae, were paying to Gibraltar, *1138  Rosenthal was collecting
from Cantor-Fitzgerald. Of course, the Melchers were not informed of these facts, either.


Without belaboring the scheme any further, suffice it to say that it was a sham. Gibraltar had
no money to loan and didn't lend the Melchers $3 million. The bonds were never held as
security. Any competent tax attorney would have investigated and advised against the transaction.
Not Rosenthal; he had too great a personal stake in the gains he obtained from his conflicting
relationships with Cantor-Fitzgerald.


In 1958, the IRS issued a deficiency notice against the Melchers (and against MacRae) disallowing
interest deductions on account of the bond transaction. Rosenthal represented the Melchers in the
United States Tax Court in the protracted litigation which followed. In 1961 MacRae's efforts to
obtain a tax deduction arising out of a virtually identical bond transaction was unsuccessful in the
United States Court of Appeal Ninth Circuit. Rosenthal still did not advise the Melchers to cut
their losses. Any competent tax attorney would have. In 1966, when the IRS offered to settle with
the Melchers by disallowing the interest deduction, but allowing a capital theft loss in the sum
of $115,000, Rosenthal didn't even communicate the offer to his clients. He was too interested in
keeping the Melchers' money coming his way to permit its diversion to pay the IRS.


The Melchers' 1967 loss in the tax court was both predictable and substantial. They were required
to pay taxes and interest in the sum of $400,000. Through Rosenthal's negligent and conflict ridden
tax guidance in the Federal Land Bank bond transactions, the Melchers lost $400,000 to the IRS
and the $115,000 out-of-pocket they had already paid Cantor-Fitzgerald and Gibraltar.


Commencing in 1959, Rosenthal managed the Melchers into a couple of disastrous hotel deals.
As with other Rosenthal directed “investment” programs, the Melchers invested and Rosenthal
divested. The trial court said, “her [Day's] money went into the hotels, the hotel money went into
his pocket. I mean, it is just that simple.” Rosenthal never documented the Melchers' ownership in
the hotels, predictably causing chaos, confusion and litigation. Rosenthal inveigled his way into
an ownership interest in the hotels (with Melcher's money). He directed the mismanagement of
the hotels through another of his alter egos, Cabana Management, Inc.
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Under his aegis, the hotels failed. The Melchers had no idea until after Melcher's death: Rosenthal
lured them into continuing the flow of cash by telling them the hotels would soon be profitable
and were much more valuable than was the fact. When Melcher died and the stream of Melcher
*1139  money dried up, the hotels collapsed. One was adjudicated bankrupt, the other was sold
to pay creditors. The Melchers' over $3 million “investment” was lost. The trial court found that
Rosenthal had had conflicts of interest and breached his fiduciary and contractual duties to the
Melchers in virtually every aspect of the hotel ventures. His misfeasance was the cause of the
Melchers' losses.


Pursuant to the 1956 retainer agreements, Rosenthal was supposed to furnish the Melchers with
“regular statements of receipts and disbursements ... and periodic profit and loss statements.”
The trial court found that he didn't. “The ... financial material that was provided to [them] by
Rosenthal was inaccurate and misleading. Oil and gas properties and hotels ... were materially
over-valued.” And, when Melcher had Price, Waterhouse & Company do an independent study
and report which indicated that the value of the Melchers' oil and gas holdings had been overstated
in reports prepared by him, “Rosenthal ... convinced Melcher that the advice of Price, Waterhouse
& Company was improper and inaccurate.” The trial court found that Rosenthal had breached
his fiduciary and contractual obligations to the Melchers in the matter of financial statements and
accountings.


The trial court found that “[a] substantial portion of the funds which were paid by [Melchers] in
connection with business ventures and investments recommended by Rosenthal were deposited
into [Rosenthal's] trust account .... Similarly, gross receipts, royalties and other payments generated
from these business ventures and investments should also have been deposited into this account.”
But from Rosenthal's records it was impossible to tell whether all such deposits had been made. He
“developed an unorthodox and complicated accounting system for clients' funds deposited into this
trust account .... [F]unds attributable to several separate [Rosenthal] clients ... were commingled
under a single ledger. Further, funds ostensibly deposited on behalf of [Rosenthal] in an investment
venture were commingled with the funds of the [ Melchers'] and other clients participating in this
same venture.”


The Melchers never received an accounting of their trust funds and it appeared “that funds
belonging to [the Melchers] had either been distributed to ... other [Rosenthal] clients or had been
used to satisfy the obligations of these other clients.” The trial court found that $2.2 million plus, of
the Melchers' funds deposited in Rosenthal's trust account could not be accounted for, in violation
of Rosenthal's fiduciary and contractual duties to the Melchers. Furthermore, it was revealed for the
first time during the trial that something over $30,000 of the Melchers' money was in Rosenthal's
trust account. The trial court found Rosenthal had “wrongfully and deliberately *1140  withheld”
this money from the Melchers during the six years preceding the trial.
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Rosenthal was not above secretly pitting Melcher against Day for his own benefit. He had
overwhelming influence on Melcher, not on Day. But Day had the money, not Melcher. The
solution: A Day-Melcher agreement that gave Melcher 25 percent of Day's gross income for acting
as her personal manager. With that, Melcher had money, but not enough money to feed the cost-
consuming hotels and Melcher-Atkins Oil. Rosenthal's new solution: He convinced Melcher to use
Day's money without her knowledge or consent. The method was simple. The trial court found that
Melcher and Rosenthal (signatories on Day's bank accounts) would withdraw funds documented
as being “for the purpose of making a loan to Arwin [Arwin Productions, Inc., one of the Melchers'
family corporations] or one of the other Day-Melcher entities.” The family corporation would
then “loan” the funds to Melcher or directly to the needy venture. Rosenthal saw to it that, where
needed, Melcher would sign Day's name to corporate resolutions authorizing the loans. According
to the findings, the “triangle loans” were devised by Rosenthal as a means of surreptitiously piping
money from Day to Melcher to Rosenthal. Rosenthal never informed Day of this convenient
conduit. Rosenthal's advice that his client Melcher act, without informing his client Day, cost Day
almost $3 million.


From 1953 until he was dismissed by the Melchers in 1968, Rosenthal was being paid for his
services. He received fees in excess of $2.5 million directly from the Melchers, exclusive of all
the other money he acquired without their knowledge.


After Melcher's death, Rosenthal's true antagonism toward his clients came to the fore. He tried
to maintain control of the Melchers' money through Terrence Melcher whose appointment as
administrator of Melcher's estate he arranged. When Terrence wouldn't blindly follow Rosenthal's
lead, and when Terrence and Day had the temerity to fire Rosenthal, he instituted proceedings
to have Terrence removed as administrator. He also instituted 18 legal proceedings against his
former clients, “misusing confidential information acquired in the course of the attorney-client
relationship to the detriment of his former clients.” At the same time he wrongfully retained from
the Melchers files and records containing vital information directly relating to the litigation.


Rosenthal abandoned all of the assets of the Melcher-Atkins Oil partnerships, without making any
effort to salvage so much as one shard of the wreckage he had engineered. He repeatedly blocked
efforts in the bankruptcy court to save something from the hotel disasters. The court found he
*1141  did so “for the ulterior purpose” of retaining “control of the hotel's operations ... thereby
permitting [him] to continue to collect substantial sums of money from the hotel.” He also abused
the judicial process in the bankruptcy court by “filing false claims ... fraudulently increasing the
amount of his claims ... filing sham proposals ... filing meritless Petitions for Review ... initiating
collateral attacks in other federal courts; and pursuing appellate review with bad faith and without
probable cause....” Rosenthal's machinations assured that Day would suffer an unnecessary one-
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half million dollar loss in the hotel bankruptcy proceedings. The trial court found that Rosenthal's
conduct amounted to an “abuse of process and malicious prosecution.”


Terrence Melcher, as special administrator of Melcher's estate, and his attorneys and accountants,
attempted to obtain from Rosenthal information and business records of the estate. Rosenthal
resisted, almost without exception refusing to turn over the requested files and records belonging
to the Melchers. The documents were so numerous, he claimed, “'that it might take several years
to transfer all of these files.”' Documents were transmitted, sporadically, until the Melchers sought
and obtained the appointment of a receiver. Rosenthal still resisted. Sheriff's deputies had to be
called to his office to assist the receiver to take possession of the files and records. He refused
to unlock the file room and the receiver was required to call a locksmith to provide access to the
Melchers' files and records.


The trial court found, “the files taken into the possession of the Receiver contained material
information that had been withheld by Rosenthal and established that the records which he did turn
over ... were deceptive, calculated to mislead and delay.... As a final audacity, Rosenthal presented
a substantial volume of ... missing information during his own deposition in January 1974 (less
than two months before the commencement of this trial)....”


The trial court drew the conclusion from “Rosenthal's demeanor and testimony during the trial ...
that he considered his course of conduct appropriate gamesmanship and that he has never been
concerned about the continuing fiduciary obligations owed to his former clients....”


Discussion
Rosenthal urges numerous errors, some of them applicable to his affirmative role as plaintiff in the
consolidated cases (Rosenthal qua plaintiff is the term he uses and this court adopts) and others
bearing on Rosenthal solely qua defendant. The final judgment in favor of the Melchers, the one
*1142  from which Rosenthal appeals qua defendant, was, in the main, a money judgment. 9


Rosenthal's malpractice insurers settled all monetary awards with the Melchers. In this appeal
Rosenthal does not seek a reversal which would undo the financial aspects of the settlement.
(See Rosenthal v. Irell & Manella (1982) 135 Cal.App.3d 121 [185 Cal.Rptr. 92].) He wants
“vindication,” relief from the “stigmata heaped upon him.”


9 In addition to money, the judgment also forever enjoined Rosenthal from conducting any
litigation against the Melchers in any way, based upon any facts, occurrences or claims
arising prior to August 30, 1973, and granted other equitable relief to the Melchers against
Rosenthal qua defendant. Rosenthal does not seek specific relief in those areas. He says “The
language of the judgment below is money,” and simply prays that the judgment be reversed
“in whole or in part.”
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It is not clear that this court must take cognizance of Rosenthal's arguments which would not undo
the judgment. (Cf. Crangle v. City Council of Crescent City (1933) 219 Cal. 239, 241-242 [26 P.2d
24]; General Petroleum Corp. v. Beilby (1931) 213 Cal. 601, 604 [2 P.2d 797]; Leroy v. Bella Vista
Investment Co. (1963) 222 Cal.App.2d 369 [35 Cal.Rptr. 128]; but see In re Dana J. (1972) 26
Cal.App.3d 768, 771 [103 Cal.Rptr. 21].) Regardless, the issues raised by Rosenthal qua defendant
are intertwined with those argued by him qua plaintiff, and illuminate issues which this court must
reach. Therefore, all pertinent questions, whether they affect Rosenthal qua plaintiff or defendant,
will be discussed.


Because the material which must be covered is so massive, it is organized as follows:


1. Sufficiency of the evidence.


2. Credibility.


3. Fraud.


4. Findings.


5. Pretrial issues.


1. Sufficiency of the Evidence


a. Rosenthal's Malpractice
Rosenthal's thesis is not that there is a dearth of evidence of his wrong-doing, but that his
negligence was not proven through expert testimony. 10  He cites the right law for the wrong facts.
*1143


10 Rosenthal seeks a reversal in case Nos. 938682; 947515 and 948124 because of this
purported failure of the evidence. All three cases involve the 1956 retainer agreements,
which the trial court invalidated because of Rosenthal's negligence and because they were
the product of Rosenthal's undue influence and were repeatedly and continuously breached
by Rosenthal. Many of the examples of Rosenthal's malpractice are equally illustrative of
his breaches of his fiduciary duties and specific contractual breaches.


(1)An attorney is required to perform any service for which he has been hired with “such skill,
prudence, and diligence as lawyers of ordinary skill and capacity commonly possess and exercise
in the performance of the tasks which they undertake.” ( Lucas v. Hamm (1961) 56 Cal.2d 583,
591 [15 Cal.Rptr. 821, 364 P.2d 685]; Neel v. Magana, Olney, Levy, Cathcart & Gelfand (1971)
6 Cal.3d 176, 180 [98 Cal.Rptr. 837, 491 P.2d 421], Ishmael v. Millington (1966) 241 Cal.App.2d
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520, 523 [50 Cal.Rptr. 592].) ( 2)Furthermore, “it is an attorney's duty to 'protect his client in every
possible way,' and it is a violation of that duty for the attorney to 'assume a position adverse or
antagonistic to his client without the latter's free and intelligent consent given after full knowledge
of all the facts and circumstances.' The attorney is 'precluded from assuming any relation which
would prevent him from devoting his entire energies to his client's interest.' [Citations omitted].” (
Betts v. Allstate Ins. Co. (1984) 154 Cal.App.3d 688, 715-716 [201 Cal. Rptr. 528].) (Italics added.)
An attorney's failure to perform in accordance with his duty is negligence. ( Smith v. Lewis (1975)
13 Cal.3d 349, 355, fn. 3 [118 Cal.Rptr. 621, 530 P.2d 589, 78 A.L.R.3d 231].) From the time
when he became the Melcher's attorney, Rosenthal was obligated to abide by these high standards
of professional responsibility.


The record is so replete with evidence that Rosenthal breached his obligations as an attorney that
it is difficult to know which examples to choose. The 1956 retainer agreements are a good starting
place. They created the foundation for Rosenthal's abuses, overreaching and doubledealing. They
made Rosenthal the Melchers' accountant, investment advisor, recordkeeper and attorney. He
became a quadruple threat, in complete control of the Melchers' financial affairs, free of any checks
or balances.


The agreements doubled Rosenthal's percentage of the Melchers' income, from 5 percent to 10
percent. Litigation and services in connection with the production of the motion pictures and radio
and television shows were not included in the basic compensation. And, Rosenthal's 10 percent was
not calculated only on the Melchers' earned income, nor even on income derived as a consequence
of Rosenthal's services. His percentage was calculated on all that the Melchers derived from their
property, profits from the sale of property, and income of corporations in which the Melchers
owned a substantial interest. Many of Rosenthal's financial advantages were to continue long after
he had ceased to render any services.


The agreements were short and deceptively simple. They did not spell out any of the ways in which
Rosenthal would gain and the Melchers could lose. Yet, as the trial court found, Rosenthal never
adequately informed the Melchers of the terms, conditions and implications of their respective
1956 retainer agreements. *1144


The 1956 retainer agreements officially cast Rosenthal as the Melchers' financial guru. He played
the role in his own, inimitable style. From 1956 to 1962, he induced the Melchers to invest in
various oil drilling ventures. To promote the ventures, Rosenthal created Phoenix, in which he was
the controlling stockholder. Phoenix packaged the drilling ventures which Rosenthal promoted
to his clients. As an inducement to some of his more sophisticated clients, Rosenthal offered
special concessions which limited their obligations to make future payments. The Melchers were
not among the chosen few. Rosenthal neither disclosed nor offered concessions to them. And, the
Phoenix venture was just one of a number of instances in which Rosenthal favored other clients
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or investors over the Melchers. Invariably, it was the Melchers who suffered economically, to the
tune of hundreds of thousands of dollars.


Through Phoenix, Rosenthal obtained substantial undisclosed profits from the Melchers. Phoenix
was the drilling contractor for its oil drilling ventures. Phoenix, however, did not actually do
any drilling. It profited by subcontracting the work to drillers, for a lower price than it charged
Rosenthal's clients. It also gained by leasing equipment to the drilling ventures. Meanwhile, its
investors, the Melchers and others, were paying in, not taking out. Over a period of six years, out of
the profits Phoenix generated at the expense of the Melchers and others, Phoenix paid undisclosed
profits of more than a quarter of a million dollars to Rosenthal as “legal fees,” “accounting fees”
or “overhead expenses.”


Eventually, Rosenthal created an alter ego corporation, Doanbuy, to actually operate the wells. Not
only did Doanbuy's management cause expenses to exceed revenues for every year and every well,
it also managed to generate substantial fees for Rosenthal. Doanbuy obtained sufficient fees from
the Melchers and other Rosenthal clients to realize an undisclosed net operating profit. During
the same period—1963 to 1967—Doanbuy paid almost $200,000 to the Rosenthal firm as “legal
fees,” “accounting fees” and “overhead expenses.” Again, Rosenthal acquired money in the form
of substantial fees and expenses, without the knowledge or consent of the Melchers.


In still another oil well deal, Melcher agreed to form a partnership with an oil promoter named Tom
Atkins to conduct oil and gas exploration. Rosenthal was asked to prepare written documentation
for the partnership, which he did not get around to for more than two years. When finally drafted,
the written agreements were not an Atkins-Melcher partnership; they included a new partner—
Rosenthal (the Melcher-Atkins Oil partnership often identified as MOA). The agreements created
a limited partnership with Atkins as a one-third general partner and Melcher and Rosenthal equal
one-third *1145  limited partners. Over the years, the partnership was frequently in need of money.
Melcher, undeterred by his investment advisor Rosenthal (and probably encouraged by Rosenthal,
his partner) pumped more than a million dollars into it.


On Rosenthal's advice, Melcher, the limited partner, executed various personal guarantees of
the partnership obligations. Rosenthal too executed some personal guarantees. But, liability for
business debts was not his forte. He claimed there was an oral agreement that his clients, the
Melchers, would pay all the amounts owed with respect to all guaranteed obligations. According to
Rosenthal, the arrangement he had made with his own clients was that they could lose, but not he!


Rosenthal was not performing his valuable MOA services free of charge. While Melcher was
paying into the company, Rosenthal was withdrawing “legal fees,” “overhead expenses” and
“profit distributions.” The legal fees were for services which Rosenthal was already obligated to
render to Melcher under his 1956 retainer agreement. The distribution of profits to Rosenthal was
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contrary to the MOA agreement, which provided for a distribution of profits only after Melcher's
capital investment had been paid back (without interest, of course).


Rosenthal's modus operandi was no different with respect to the hotel investments into which
Rosenthal lured the Melchers. Briefly, the evidence is that while acting as attorney for a couple of
hotel promoters, Rosenthal induced Melcher to contribute the Melchers' funds to the construction
of a hotel, the Palo Alto Cabana, for an undefined equity interest in the hotel. He then induced
the Melchers to make a similar advance of funds for the construction of the Dallas Cabana
hotel. It goes without saying that Rosenthal did not disclose his relationship with the promoters
to the Melchers. Nor did he disclose to them that the promoters, who were making no capital
contribution whatsoever, were getting an interest approximately equal to the Melchers, who were
making a substantial contribution. Neither did Rosenthal bother to advise the Melchers that he
intended to acquire an ownership interest in the hotels without contributing any capital and without
contributing any services but those for which he was already being compensated by the Melchers.


Rosenthal's doubledealing continued, with the creation of another alto ego corporation, Cabana
Management, Inc. He used the management company to obtain for himself “overhead expenses”
and “legal fees,” all dutifully and unwittingly provided out of the Melchers' deep pocket, as
additional “investments” into the hotels. Ultimately, Rosenthal managed to acquire *1146  one-
half of the Melchers' interest in the hotels, without the payment of any money.


The hotel “investments” did nothing but drain the Melchers resources. Rosenthal didn't care; he
was getting “paid.” And, it was Melcher, not Rosenthal, who personally guaranteed the hotel
obligations. While Rosenthal gained, the Melchers lost—more than $3 million on the hotels.


Finally, 11  there was Rosenthal's kickback scheme.


11 This is merely the final illustration. The record contains myriad other instances of bad
financial advice, conflict, skimming, lack of candor, concealment.


In 1966, Rosenthal formed two limited partnerships, Kencal Oil Company, Ltd., (Kencal) and
Marlo Oil Company, Ltd., (Marlo) for the purpose of allowing other Rosenthal clients to participate
in oil ventures with MOA as the general partner. Rosenthal then induced the Kencal and Marlo
partners as well as Melcher, to invest a total of $198,000 to conduct drilling operations estimated
at $125,000.


A brazen plot then unfolded. Rosenthal first asked several independent drilling contractors to
prepare false invoices of $198,000. Checks payable to the contractors in the amount of the false
invoices were then drawn. In turn, the contractors were induced to cash the checks and return the
difference between the face amount of the checks and the actual drilling costs to Rosenthal.
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Rosenthal routed the difference (approximately $45,000) through his trust account from which it
was immediately withdrawn and deposited in the general account of his law firm. The money was
accounted for as “legal fees” received from the contractors. Rosenthal made no disclosure to the
Melchers of any fee paid to him by the contractors. The reason was clear: he had performed no
legal services which would justify the fees. The Rosenthal-prepared tax returns for 1966 reflected
the $45,000 as an “intangible drilling expense,” exposing all partners to an unreasonable risk of
liability for tax fraud.


It required no expert to tell the trial court that Rosenthal's perverted sense of duty to his clients,
the Melchers, is attorney negligence. (3a)Expert testimony is needed when it will assist the trier
of fact. It is not appropriate in all cases. ( Betts v. Allstate Ins. Co., supra., 154 Cal.App.3d 688,
716.) Where the attorney's performance is so clearly contrary to established standards that a trier
of fact may find professional negligence without expert testimony, it is not required. ( Wilkinson v.
Rives (1981) 116 Cal.App.3d 641, 647-648 *1147  [172 Cal.Rptr. 254]; Wright v. Williams (1975)
47 Cal.App.3d 802, 810 [121 Cal.Rptr. 194].)


(4)An attorney's duty, the breach of which amounts to negligence, is not limited to his failure to
use the skill required of lawyers. Rather, it is a wider obligation to exercise due care to protect a
client's best interests in all ethical ways and in all circumstances.


(5a)The standards governing an attorney's ethical duties are conclusively established by the Rules
of Professional Conduct. They cannot be changed by expert testimony. If an expert testifies
contrary to the Rules of Professional Conduct, the standards established by the rules govern and the
expert testimony is disregarded. (Cf. Kirsch v. Duryea (1978) 21 Cal.3d 303, 311 [146 Cal.Rptr.
218, 578 P.2d 935, 6 A.L.R.4th 334].)


(3b)Of course, a judge may resort to expert testimony to establish the standard of care when that
standard is not a matter of common knowledge, ( Wilkinson v. Rives, supra., 116 Cal.App.3d at pp.
647-648) or where the attorney is practicing in a specialized field. ( Wright v. Williams, supra., 47
Cal.App.3d at pp. 810-811.) ( 5b)However, Rosenthal's numerous, blatant and egregious violations
of attorney responsibility were not breaches of legal technicalities for which expert testimony is
required. 12  They were violations of professional standards; standards which the trial court was
compelled to notice. (Evid. Code, § 451, subd. (c).)


12 Expert testimony was necessary in case Nos. 952950 and 958726, which involved standards
of competency in the specialized field of tax law. The trial court found that Rosenthal
held himself out as “possessing specialized skill, knowledge and expertise in individual tax
planning.” As an expert, he was held to the standards of similar specialists. ( Neel v. Magana,
Olney, Levy, Cathcart & Gelfand, supra., 6 Cal.3d 176, 188.) To assist the court in the tax
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cases, both the Melchers and Rosenthal presented the views of tax experts. The court made
its decision based upon expert opinions. Rosenthal disagrees with the court's determination
of the tax issues, but not because there was no expert testimony concerning his negligence.
(See, post, pp. 1149-1152.)


Rosenthal's irresponsible “representation” of the Melchers trampled on basic attorney obligations:
he abandoned the Melchers' best interests in deference to his own; he failed truthfully to disclose
potential and actual conflicts of interests; and among other things, he failed to provide competent
and independent legal advice.


Rosenthal persistently breached rules 4 and 5 of the Rules of Professional Conduct by engaging
in business relationships with the Melchers which were potentially and actually adverse to them.
*1148


Rule 4 of the Rules of Professional Conduct 13  simply provides, “a member of the State Bar shall
not acquire an interest adverse to a client.” Rule 4 is absolute; it provides no exception where the
attorney acts with the consent of the client. ( Ames v. State Bar (1973) 8 Cal.3d 910, 915 [106
Cal.Rptr. 489, 506 P.2d 625].)


13 References are to the Rules of Professional Conduct in effect during Rosenthal's
representation of the Melchers, unless otherwise noted.


Rule 5 provides: “A member of the State Bar shall not accept employment adverse to a client or
former client, without the consent of the client or former client, relating to a matter in reference to
which he has obtained confidential information by reason of or in the course of his employment
by such client or former client.”


Without belaboring the point which is patent even upon a cursory review of the facts: Rosenthal
constantly thrust himself into conflicts with the Melchers, in violation of rules 4 and 5. He received
undisclosed “profits” from the investment of the Melchers' funds; he created alter ego corporations
and through them surreptitiously siphoned the Melchers' money into his pockets; without authority,
he loaned himself their dollars; he secretly represented promoters of ventures into which he
induced the Melchers to become investors. He involved himself in business ventures with the
Melchers then took his profits ahead of his clients; he exposed the Melchers to losses and liabilities
while avoiding personal liability himself; he induced the Melchers to discharge his obligations to
their joint business ventures.


The litany could go on, almost without end. And each phrase would add to the mountain of
evidence that Rosenthal violated rules 4 and 5. (See e.g., Caldwell v. State Bar (1975) 13 Cal.3d
488 [119 Cal.Rptr. 217, 531 P.2d 785]; Ames v. State Bar, supra., 8 Cal.3d 910; Magee v. State
Bar (1962) 58 Cal.2d 423 [24 Cal.Rptr. 839, 374 P.2d 807].)
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Rosenthal also violated rules 6 and 7 of the Rules of Professional Conduct: “A member of the State
Bar shall not accept professional employment without first disclosing his relation, if any, with the
adverse party, and his interest, if any, in the subject matter of the employment.” (Rule 6.)


A member of the State Bar shall not represent conflicting interests, except with the consent of all
parties involved.“ (Rule 7.)


(6)These rules require ”full and fair disclosure to the [client] of all facts which materially affect
his rights and interests.“ ( Neel v. Magana, Olney, Levy, Cathcart & Gelfand, supra., 6 Cal.3d
176, 189.) Dual representation *1149  is not automatically barred but is permitted by the rules
only where disclosure is sufficient to ”enable [the] client to make free and intelligent decisions
regarding the subject matter of the representation. “ ( Lysick v. Walcom (1968) 258 Cal.App.2d
136, 147 [65 Cal.Rptr. 406, 28 A.L.R.3d 368].)


Rules 6 and 7 were of no moment to Rosenthal. He repeatedly managed to involve the Melchers in
business relationships with his other clients, without revealing his dual representation. His practice
was to disclose as little as possible and conceal as much as possible. The facts, which are not in
dispute, evidence Rosenthal's violations of rules 6 and 7.


Finally, Rosenthal breached the one rule with which everyone is familiar—rule 9. It is the rule
which warns a lawyer never, never to commingle. Rosenthal commingled, depleted, misapplied
and never, never accounted, all contrary to the rule. (See e.g., Weir v. State Bar (1979) 23 Cal.3d
564 [152 Cal.Rptr. 921, 591 P.2d 19]; Black v. State Bar (1972) 7 Cal.3d 676 [103 Cal.Rptr. 288,
499 P.2d 968]; Bruns v. State Bar (1941) 18 Cal.2d 667 [117 P.2d 327]; Seavey v. State Bar (1935)
4 Cal.2d 73 [47 P.2d 281].)


Rosenthal's negligence was overwhelmingly established without the aid of expert testimony. The
rules set the standard ( Kirsch v. Duryea, supra., 21 Cal.3d at p. 311); the facts revealed Rosenthal's
violations, ”The proof ... was clear in its inculpatory impact.“ The trial judge drew the inescapable
conclusion—Rosenthal was not merely negligent. His was ”'the type of conduct [not] to be
condoned in the legal profession....'“ ( Betts v. Allstate Ins. Co., supra., 154 Cal.App.3d at pp.
716, 718.)


b. The Federal Land Bank Bond Transaction


Rosenthal makes a number of other arguments which are couched in terms of sufficiency of the
evidence. In large measure they are disagreements with the trial court, which chose not to believe
him or accept his interpretation of the facts. The familiar answer to his contentions is that we view
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the evidence in the light most favorable to the Melchers, resolving all conflicts in their favor. (
Crawford v. Southern Pacific Co. (1935) 3 Cal.2d 427, 429 [45 P.2d 183].)


His contention is that there was insufficient evidence of his negligence in the Federal Land
Bank bond transactions. In essence, his argument is a lengthy exposition of conflicting views,
heavily weighed in his favor. (7)In applying the substantial evidence rule, this court ”looks only
at the evidence supporting the successful party, and disregards the contrary showing. (Citation
omitted.)“ ( Campbell v. Southern Pacific Co. (1978) 22 Cal.3d 51, 60 *1150  [148 Cal.Rptr. 596,
583 P.2d 121].) His arguments based on his experts' testimony cannot prevail.


(8)The trial court found four istances of malpractice by Rosenthal in connection with the Federal
Land Bank bond transaction:


1. Rosenthal advised the Melchers to get into the scheme without conducting an adequate
investigation.


2. An IRS-issued 1954 revenue ruling should have alerted Rosenthal to examine the transaction
and advise changes or termination. He did none of these things.


3. Rosenthal should have advised the Melchers to settle after lack of success in the MacRae case.
He didn't, and was silent about the IRS offer to settle with the Melchers.


4. Rosenthal made no attempt to salvage a deduction for the Melchers through the theft-loss
mechanism.


Each of the findings is supported by substantial evidence. Mr. Harold S. Voegelin, the Melchers'
tax expert, testified that any reasonably competent tax attorney would have conducted the factual
investigation needed to reveal the transaction as a sham. Rosenthal admittedly did not do so.
Rosenthal did not know Gibraltar couldn't lend the borrowed money.


Mr. Voegelin's opinion was that had Rosenthal known the facts, application of the well known tax
doctrine of ”form vs. substance“ would have militated against the transaction. 14  His opinion was
based on Rosenthal's critical failure to investigate the facts. His opinion is substantial evidence
that Rosenthal negligently advised the Melchers into the transaction.


14 Rosenthal's argument that Mr. Voegelin's testimony was so badly impeached as to render
it insubstantial is based on his selective analysis of the facts. Mr. Voegelin's testimony was
to the effect that applicable doctrine, not absolute certainty, should have warned Rosenthal
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away from the deal, but didn't. (See Smith v. Lewis (1975) 13 Cal.3d 349, 359 [118 Cal.Rptr.
621, 530 P.2d 589, 78 A.L.R.3d 231].)


The uncontradicted evidence is that Rosenthal did not investigate after the 1954 revenue ruling.
Mr. Voegelin testified that a reasonably competent tax attorney would have investigated at that
point and having learned that the bonds had been resold by Gibraltar, would have rescinded or
restructured *1151  the transaction. 15  His failure to investigate, alone, is sufficient evidence of
his negligence. ( Aloy v. Mash (1985) 38 Cal.3d 413, 418-419 [212 Cal.Rptr. 162, 696 P.2d 656];
Smith v. Lewis, supra., 13 Cal.3d at p. 359.)


15 Rosenthal implies that an investigation would have been useless. He notes that Gibraltar
issued confirmation slips and statements which indicated ”as far as the Melchers and
Rosenthal were concerned, the bonds were being held as collateral. Therefore, there was no
reason to restructure the transaction to inform them that what was already the case, would be
the case.“ Mr. Voegelin testified to a number of steps Rosenthal could and should have taken
which would have revealed the true situation to him. Rosenthal also attempts to avoid the
impact of Mr. Voegelin's testimony by ”distinguishing“ the revenue ruling from the Melchers
bond transaction. His distinctions are without substance, and Mr. Voegelin so testified. We
will not now, on appeal, second guess Mr. Voegelin's testimony.


There was ample evidence to sustain the court's finding that Rosenthal was negligent when he
failed to settle with the IRS. In 1958, according to Mr. Voegelin, the tax court rendered an adverse
decision in a case very similar to the Melchers'. And, in 1961, the 9th Circuit decided the MacRae
case. It too was adverse to Rosenthal's position with respect to the bond transaction. Mr. Voegelin
and Robert Wyshak, another tax expert, testified that after the MacRae case had been decided,
the Melchers' chances of success were next to nil or nonexistent. According to Mr. Voegelin, a
competent tax attorney would have tried to salvage something for the Melchers. Rosenthal didn't;
he just continued to litigate. 16


16 Again, Rosenthal quarrels with the trial court's assessment of the evidence. He suggests that
he wasn't negligent; Melcher wanted to litigate. The record doesn't support him and if it did,
the trial court wasn't compelled to believe him. Again, Rosenthal asserts that Mr. Voegelin
was badly impeached. On the contrary, a reading of the transcript reveals that Mr. Voegelin
was consistently of the opinion that after MacRae, the Melchers situation was hopeless and
Rosenthal should have tried to settle. But, even if Rosenthal were correct, it was for the trial
court, after a comparison of all the expert testimony, to decide which expert to believe.


Based on substantial evidence, the trial court found Rosenthal negligent for failing to assert a theft-
loss deduction. Rosenthal's complaint here, is not that there was insufficient evidence, but rather
that there was no evidence the Melchers suffered a loss. His argument is that the 9th Circuit, in
effect, said so. ( Estate of Melcher v. C.I.R. (9th Cir. 1973) 476 F.2d 398.)
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The 9th Circuit never ruled on the question. After the adverse decision in the tax court, and after
Melcher had died and Day and Rosenthal had parted company, the Melchers asserted the theft-
loss deduction in a motion to reopen. The tax court, in its discretion, denied the motion (29 TCM
1010) and the 9th Circuit affirmed. In the 9th Circuit the Melchers had to persuade the court there
had been an abuse of discretion below. They were unsuccessful. 17  By contrast, the trial court in
this case had to decide by a preponderance *1152  of the evidence. It could and did consider all
the evidence concerning the possibility that had it been properly asserted, Rosenthal could have
obtained a theft-loss deduction for the Melchers. The trial court made uncontested findings that
the elements of a theft-loss deduction were present and that Rosenthal negligently failed to assert
them in the tax court. The 9th Circuit decision does not alter the fact that the trial court based its
findings on substantial evidence.


17 It is undisputed that the record before the tax court, and therefore in the 9th Circuit was
insubstantial, compared with the very substantial evidence before the trial court.


c. ”The Empire Agreement“


Rosenthal contends that in the absence of any substantial evidence, the trial court erroneously
rejected his claim regarding the 1963 ”empire agreement.“


The purported ”empire agreement“ supposedly came into existence through an oral arrangement
between Rosenthal and Melcher in 1963. Rosenthal was going to withdraw from the practice of law
virtually to control the Melcher ”empire “—principally the hotels, Melcher-Atkins Oil and Arwin
and its subsidiaries. In exchange, according to Rosenthal, he was to receive a salary of $100,000
and ” overhead“ of $57,000 a year and he was to be an equal one-half partner with Melcher in the
”empire.“ Melcher, Day and Arwin would have financial obligations; Rosenthal would not.


The trial court made two primary findings with respect to the ”empire agreement.“ First, it
found that all of Rosenthal's allegations and testimony concerning the existence of the ”empire
agreement“ was false. Second, as an alternative, the trial court determined that if an ”empire
agreement“ did exist, it was the product of Rosenthal's undue influence and had been breached
by him.


Rosenthal doesn't dispute the findings of breach of fiduciary and contractual duties. (9)His position
is that the first finding is wholly unsupported by evidence and is an example of the ”arbitrary
attitude of the trial court. ...“


Rosenthal's insinuation that some evidence of the nonexistence of the ”empire agreement“ is
required stands the law of evidence on its head. Rosenthal qua plaintiff had the burden of proving
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the existence of the ”empire agreement “ (Evid. Code, § 500) and the truth of his verified
allegations about it. As the burden of proving his allegations was on Rosenthal, the trial court could
properly ”find 'not true' any allegation which he failed to establish as the truth“ ( Brooks v. Brooks
(1944) 63 Cal.App.2d 671, 674 [147 P.2d 417]) and discredit Rosenthal. This the trial court did.
It remained unconvinced of the 1963 ”empire agreement,“ which could be proved only *1153
by Rosenthal's discredited testimony. The trial court then made a finding against the party who
had the burden of proof—Rosenthal. ( Coronet Constr. Co., Inc. v. Palmer (1961) 194 Cal.App.2d
603, 618 [15 Cal.Rptr. 601].)


The trial court had myriad bases for rejecting as false the alleged agreement. The fact that Rosenthal
was pressing his claim against a dead person, that the purported agreement was oral, that it was
being presented by the person who stood to gain the most by its establishment and that there were
no witnesses to the actual oral agreement, imposed upon the trier of fact the responsibility to pay the
closest and most careful attention to Rosenthal's evidence, so as to prevent an injustice to Melcher's
estate. The claim of an oral ”empire agreement“ against the deceased Melcher is precisely the sort
that is often supported by false testimony, affords an opportunity for fraud against the decedent's
estate and offers a great temptation to commit perjury. ( Turman v. Ellison (1918) 37 Cal.App. 204,
209-210 [174 P. 396]; see also, Paley v. Superior Court (1955) 137 Cal.App.2d 450, 462 [290 P.2d
617]; Estate of Henderson (1932) 128 Cal.App. 397, 400-01 [17 P.2d 786].)


The trial court's decision not to believe Rosenthal's ”empire agreement“ story was well grounded
in the realities of the case. Rosenthal was by no means a disinterested witness. He had a
material financial stake in the existence of the agreement. This the trial court was entitled to take
into consideration in its appraisal even if Rosenthal's testimony was uncontradicted. ( Curtis v.
Mendenhall (1962) 208 Cal.App.2d 834, 839 [25 Cal.Rptr. 627].)


Rosenthal's other testimony, regarding the 1956 retainer agreement was also discredited by the
trier of fact. The trial court was entitled to take this into consideration under the doctrine of falsus
in uno, falsus in omnibus. ( People v. Cook (1978) 22 Cal.3d 67, 86 [148 Cal.Rptr. 605, 583 P.2d
130]; Florez v. Groom Development Co. (1959) 53 Cal.2d 347, 356 [1 Cal.Rptr. 840, 348 P.2d
200]; Nelson v. Black (1954) 43 Cal.2d 612, 613 [275 P.2d 473].)


Rosenthal's numerous breaches of the fiduciary duty owed by him to the Melchers; the lack of
any written acknowledgement in Rosenthal's notes of the existence of the ”empire agreement“
throughout the five years from 1963 until Melcher's death; Doris Day's total ignorance of
the existence of such an all-pervasive agreement; and inconsistencies between the purported
oral ”empire agreement“ and the written hotel and Melcher-Atkins Oil agreements as well as
Melcher's financial statements prepared by Rosenthal after 1963, all provided the trial court with
underpinnings for its conclusion. ( Curtis v. Mendenhall, supra., 208 Cal.App.2d at pp. 839-840.)
*1154
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Rosenthal points to the judge's statement that ”there is all of these chicken tracks of irrefutable
facts“ as proof that the trial court's disbelief was irrational. Rosenthal misses the mark. As the
trial court noted, there were indeed ”facts.“ In order for the facts to establish the existence of the
” empire agreement“ the trial court was required to believe Rosenthal. It was only his testimony
which tied all the facts together and made them into the picture he was trying to paint. The trial
court thought that Rosenthal's testimony was ”the biggest balloon of hot air I have ever heard of
in my life, “ and refused to follow the ”chicken tracks“ into Rosenthal's coop. It was entitled to do
so. ( Curtis v. Mendenhall, supra., 208 Cal.App.2d at p. 840.)


Even if the trial court were wrong, and there was an ”empire agreement, “ Rosenthal would still
not be entitled to enforce it. The trial court found that if there was such an agreement, it was the
result of undue influence and had been breached. Rosenthal does not dispute these findings, at all.
(10)A contract which is the product of undue influence is not enforceable ( Gold v. Greenwald
(1966) 247 Cal.App. 296 [55 Cal.Rptr. 660]) just as a contract which has been materially breached
may not be enforced. ( Pry Corp. of America v. Leach (1960) 177 Cal.App.2d 632, 639 [2 Cal.Rptr.
425]; see 1 Witkin, Summary of Cal Law. (8th ed. 1973) p. 527.)


2. Credibility


Much of Rosenthal's case, particularly qua plaintiff, hinged on credibility. His lawsuits were for
money allegedly due him under the 1956 retainer agreements and various other written and oral
contracts with the Melchers. His explanations of the events of 18 or more years were critical. Were
he telling the truth, his recovery would likely be assured. Were he not, he would lose and the
Melchers would prevail. The court found that Rosenthal was an all-pervasive liar.


Rosenthal argues that the trial court arbitrarily discredited all of his testimony. On the contrary,
the court exercised its discretion, under the law, with more than sufficient factual basis.


The trial court rejected all of Rosenthal's affirmative claims because it was unable ”to accept as
credible the testimony of the plaintiff [Rosenthal]. “ (11)Rosenthal acknowledges, as he must, that
on a Code of Civil Procedure section 631.8 motion a trial court is entitled to weigh the evidence and
disbelieve witnesses it considers unreliable. ( County of Ventura v. Marcus (1983) 139 Cal.App.3d
612, 615 [189 Cal.Rptr. 8]; Miller v. Dussault (1972) 26 Cal.App.3d 311, 316 [103 Cal.Rptr. 147];
Greening v. General Air-Conditioning Corp. (1965) 233 Cal.App.2d 545, 550 [43 Cal.Rptr. 662].)
*1155


Rosenthal's contention that the judge was arbitrary is based upon what he calls the court's ”pivotal“
finding: ”Rosenthal's testimony regarding his conversation with Day on May 11, 1956 was false
to such an extent as to make his entire testimony unworthy of belief.“ Rosenthal acknowledges
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that ”it is within the province of the trial court to determine what credit and weight should be
given to the testimony of any witness, and that the appellate court cannot control the trial court's
finding or conclusion denying the testimony credence unless it appears that there are no matters or
circumstances which at all impair its accuracy.“ ( Garfinkle v. Montgomery (1952) 113 Cal.App.2d
149, 159 [248 P.2d 52].) He seriously insists that there are ”no matters or circumstances“ which
discredit his testimony.


He first provides his own interpretation of the court's finding. His view is that ”he told the truth
about every single event in the 18 years of events about which he testified for 17 days.“ According
to him, the only substantial evidence pertaining to the explanation of the retainer agreement he
gave Day was his own testimony (which was ”the truth“) and his office log book. Therefore, a
time discrepancy between the length of his testimony and the log book notation of time for the
meeting must have been the sole reason for the judge's disbelief.


(12)Rosenthal then argues that the trial court erroneously refused to admit into evidence a
demonstration—a ”script“ of the May 11, 1956, Day-Rosenthal conversation. It is his contention
that the ”script“ was relevant evidence of his credibility, 18  as it proved his explanation could have
taken place in just 25 minutes.


18 Rosenthal urges two errors: (1) that the trial court refused to reopen the case to admit the
evidence and (2) that the trial court did not believe the ”script“ was relevant evidence. The
former does not appear to have been the reason the ”script“ was not admitted. Such reason
was never suggested during the colloquy concerning the admissibility of the script and the
trial court never gave it as a reason. The court did not hesitate to allow Rosenthal to reopen
for the admission of other evidence several days after the ”script“ had been proffered. It
does not appear there is any validity to Rosenthal's contention that the ”script“ was rejected
because the trial court would not reopen Rosenthal's case for that purpose.


The ”script“ was not some kind of contemporaneous recording of the actual conversation. It was
a document Rosenthal prepared after he had rested his case, after the trial court had rendered its
Code of Civil Procedure section 631.8 judgment against him and after the court had explained that
it couldn't believe Rosenthal, in part because of the discrepancy between the day book entry and
Rosenthal's testimony.


The court rejected the ”script“ in a proper exercise of its discretion. Admissibility of the ”script“
depended upon its relevance. ( Endicott v. Nissan Motor Corp. (1977) 73 Cal.App.3d 917, 930
[ *1156  141 Cal.Rptr. 95, 9 A.L.R.4th 481]; Culpepper v. Volkswagen of America, Inc. (1973) 33
Cal.App.3d 510, 521 [109 Cal.Rptr. 110]; see 1 Jefferson Cal. Evid. Bench Book (2d ed. 1982) p.
559.) The ”script“ was not relevant as it could do nothing to enhance Rosenthal's credibility. It was
a concoction by Rosenthal which did not comport with the other evidence concerning the meeting.



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=113CAAPP2D149&originatingDoc=Ia83313f2fab311d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_225_159&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_159 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=113CAAPP2D149&originatingDoc=Ia83313f2fab311d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_225_159&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_159 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1952113519&pubNum=661&originatingDoc=Ia83313f2fab311d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS631.8&originatingDoc=Ia83313f2fab311d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=73CAAPP3D917&originatingDoc=Ia83313f2fab311d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_930&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_930 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977122133&pubNum=849&originatingDoc=Ia83313f2fab311d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=33CAAPP3D510&originatingDoc=Ia83313f2fab311d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_521&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_521 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=33CAAPP3D510&originatingDoc=Ia83313f2fab311d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_521&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_521 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973103597&pubNum=227&originatingDoc=Ia83313f2fab311d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Day v. Rosenthal, 170 Cal.App.3d 1125 (1985)
217 Cal.Rptr. 89


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 31


Rosenthal's own testimony put a lie to the ”script.“ He said, on the witness stand, that on May
11, 1956, he ”discussed or told Doris [Day] about at least two and maybe three documents.... The
May 11, 1956 agreement.... An agreement with Marty Melcher“ and possibly ”the artist-manager
agreement between Marty as the personal manager and Doris as the client.“ In later testimony,
he was more certain that they had talked about the third agreement. In his testimony he detailed
the elaborate procedure he used with Day—how he asked her to read the agreement, explained
each phrase minutely, paraphrased paragraphs of the agreements, answered questions and gave
his favorite explanatory examples to her. His essentially narrative testimony, which at times only
alluded to the fuller exchange he claimed took place on May 11, 1956, consists of countless
exquisite details. His testimony is reported in 37 pages of the transcript.


Rosenthal's ”script“ is a series of statements and responses, totally lacking in the details of his
testimony. It is a purported dialogue about one, not three agreements. It has none of his explanatory
examples. It appears to be nothing more than what Rosenthal was able to cull out of the transcript
to fit the time allotted to the meeting in his records. 19  It bears little resemblance to his testimonial
depiction of the occurrence.


19 Rosenthal makes much of a supposed mistaken argument—that all three agreements were
discussed in a 25-minute period. His log book (exh. 692, bk. 21, items 814, 815) shows two
meetings with Day on May 11, 1956. The first was a 25- or 45-minute meeting (the entry
has been altered) and the other was a 25-minute meeting. Three items are mentioned in the
first meeting—”review financial statements“ and the Day-Melcher agreements. The second
meeting refers only to the retainer agreement. The apparent discrepancy between 25, 50 or
70 minutes is of no moment. There is no testimony with reference to the first meeting, the
financial statements, etc. Rosenthal testified to one instance in which all three agreements
were on his desk and he reviewed them all with Day. How long he took is not the issue. It's
what he said as reflected in his testimony compared with the ” script.“


In this posture the script was simply not relevant. It would have been useless to enhance his
credibility. It created a ”heads I win, tails you lose “ situation for Rosenthal. If his testimony was
a true picture, the ”script “ was false; if his ”script“ was an accurate portrait, his testimony was
inaccurate. Either way, Rosenthal came out not truthful and his credibility was not bolstered. The
trial court properly excluded the irrelevant ”script.“


Rosenthal also argues that even if he is wrong about the ”script,“ the trial court was, nevertheless,
arbitrary in discrediting all of his testimony. *1157  Again, he focuses on the May 11, 1956,
conversation and claims there is nothing to show he was an inaccurate or untruthful witness. Hence,
according to him, the trial court's application of the doctrine in falsus in uno, falsus in omnibus (
People v. Cook, supra., 22 Cal.3d 67, 86; BAJI No. 2.22) was error.
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The trial court had ample basis for its disbelief. Contrary to Rosenthal's assertion, his testimony was
not ”completely uncontradicted.“ Rosenthal testified that he discussed the 1956 retainer agreement
at length with Day and explained the meaning of every paragraph, line and participle in it. On
the other hand, Day contended she signed the agreement without reading it and was never even
informed that the document she was signing was a retainer agreement. She expressly denied that
Rosenthal had given her any explanation of the agreement. Indeed, she testified that it was not
until many years later that she knew the agreement existed; she first saw the agreement at one of
her depositions in this case. The trial court was free to accept her version and reject Rosenthal's
conflicting evidence. ( Pierson v. Superior Court (1970) 8 Cal.App.3d 510, 518 [87 Cal.Rptr. 433].)


Rosenthal's testimony was contradicted by his log-book entry. He was a notorious note keeper,
but not so for his ”explanations“ on May 11, 1956. (13)It is settled that even the most positive
testimony of a witness may be contradicted by inherent improbabilities as to its accuracy contained
in the witness's own statement of the transaction. ( Davis v. Judson (1910) 159 Cal. 121, 128 [113
P. 147].)


The trial court had an opportunity to observe Rosenthal testify over a period of 17 days. (14)Its
observation of Rosenthal as a witness was a sufficient basis for disbelieving him. ”[T]he manner of
the witness in testifying may impress the court with a doubt as to the accuracy of his statement....
“ (Ibid.)


(15)The trial court was concerned with the improbability that Rosenthal could have remembered
the May 11, 1956, conversation in the incredible detail to which he testified in 1974, 18 years later.
The trial court commented that ” the only thing he didn't tell us is whether the sun was shining that
day.“ His remarkable memory over the great lapse of time was a proper factor influencing the trial
judge's decision. ( La Jolla Casa de Manana v. Hopkins (1950) 98 Cal.App.2d 339, 346 [219 P.2d
871]; Estate of Vetter (1930) 110 Cal.App. 597, 601 [294 P. 438]; see also, Curtis v. Mendenhall,
supra., 208 Cal.App.2d 834, 839-40.)


(16)Furthermore, the trier of fact, in passing upon the credibility of a witness, is entitled to consider
his interest in the result of the case. ( *1158  Smith v. Howard (1958) 158 Cal.App.2d 343, 349 [322
P.2d 1034].) A witness may be impeached by showing his interest in the outcome of the litigation.
Rosenthal had an enormous financial interest in the outcome of the litigation, one sufficiently great
to cast doubt on the veracity of his testimony.


Rosenthal's argument that the trial court arbitrarily discredited all of his testimony is entirely
without substance.


3. Fraud
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The trial court found two instances of fraudulent 20  conduct by Rosenthal. First, with respect
to the Kencal and Marlo Kentucky drilling program, the trial court found that the transaction
was ”fraudulent“ and that it was ” designed by Rosenthal and his agents with a fraudulent intent
to receive unwarranted and unauthorized compensation and kickbacks.“ Next, the trial court
found that Rosenthal had ”wrongfully and deliberately withheld“ $30,684.69 in the trust account
belonging to the Melchers during the last six years and that this conduct by Rosenthal ”was
oppressive and fraudulent.“


20 Rosenthal correctly observes that this issue is sui generis; that it relates only to him qua
defendant and cannot have any effect on his rights qua plaintiff. Indeed, the findings are
significant only insofar as they support an award of punitive damages.


Rosenthal claims that neither of the above findings was supported by evidence.


The facts are not in dispute, nor is Rosenthal's quarrel with the sufficiency of the evidence.
Rosenthal contests the determination by the trier of fact in the presence of contradictory evidence.


Rosenthal claims the trial court ”blithely and unjustifiably“ ignored his testimony that (1) he used
the unorthodox procedure of bookkeeping ”to show the expenditure of all of the investors' funds in
1966“ in order to obtain tax deductions for the investors in that year; (2) that on the same day the
$45,000 was transferred to the Rosenthal's firm account, the same firm sent $21,000 to Kentucky
”in payment of sums owing ... in connection with the drilling program in December of 1966 in
Kentucky“; (3) that Rosenthal only retained the funds ” temporarily“ and that he more than repaid
them; and (4) that the bookkeeping entries were made by clerks of the Rosenthal firm with whom
”Rosenthal rarely had any direct contact.“ 21  *1159


21 As an afterthought, Rosenthal argues in his responding brief that the mistake was really
labeling the $45,000 as legal fees from the drillers. Instead, ”[i]t should have been treated as
fees from MOA [Melcher-Atkins Oil],“ for salaries, legal fees and general expenses owed to
the Rosenthal firm. With chameleon-like ability to change color, Rosenthal has added another
hue to his rainbow of insults to the intelligence of the judicial system. We are supposed to
accept his ”I never touched the money“ version of the check fraud at the same time that we
buy his ”it was really mine “ story (one never hinted at by anyone until his reply brief and
not supported by a shred of evidence). We reject it.


(17)In the face of conflicting evidence, the trier of fact is ”the sole judge of the credibility of
witnesses and the weight of the evidence.... “ ( In re Clyde H. (1979) 92 Cal.App.3d 338, 344 [154
Cal.Rptr. 727]; see Marker v. Wendelken (1955) 136 Cal.App.2d 276, 279 [288 P.2d 981]; Pierson
v. Superior Court (1970) 8 Cal.App.3d 510, 518 [87 Cal.Rptr. 433].)
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Moreover, the facts showed that Rosenthal's claim to have returned $21,000 to the Kentucky
investors was false. There was a transfer of $21,000 on the date in question. But, it was made in
the form of a loan from the Rosenthal firm to Melcher-Atkins Oil. Of course, a loan is expected to
be repaid, and lends support to the court's finding that Rosenthal asserted ownership of the money,
took it as his and never intended to repay it] The loan was without doubt made with an actual intent
to conceal the origins of the money.


Rosenthal's argument of ”the other dude did it“ (his clerks) is hardly more plausible. Rosenthal
was the head of the firm; he received regular financial statements; and he actively participated in
the decision to transfer the trust funds. Rosenthal's arguments constitute questions of fact clearly
in the province of the trier of fact, and will not be disturbed on appeal.


Regarding the fraudulent retention of $30,684.69 belonging to Rosenthal's clients in his trust
account, Rosenthal argues that there was not one ” scintilla of evidence that Rosenthal had
fraudulent intent.“ Rosenthal asserts that he had a ”claim of right“ to the funds, because the parties
in the Melcher-Atkins Oil, ventures including Rosenthal, were in litigation with each other. As
such, Rosenthal argues, the ”natural inference“ would be that he was ”reserving“ the funds pending
the outcome of litigation, not that he had any fraudulent intent with respect to them.


We cannot agree with the ”natural inference“ where Rosenthal could have paid the money into
court or at least disclosed its existence to the Melchers. Indeed, the ”natural inference“ from its
concealment is an improper intent.


Furthermore, Rosenthal's claim that in order to show fraud, ”actual concealment“ or
misrepresentation must be found is legally erroneous. Rosenthal received the funds while acting in
a fiduciary capacity with the Melchers. (18)An intentional failure to disclose is an actionable fraud
in the presence of a fiduciary duty to disclose. ( Black v. Shearson, Hammill & Co. (1968) 266
Cal.App.2d 362, 367 [72 Cal.Rptr. 157]; Renaissance Realty Inc. v. Soriano (1981) 120 Cal.App.3d
Supp. 13, 16 [174 Cal.Rptr. 837].) *1160


Rosenthal claims he did not have the ”intention“ to fail to disclose as he ” did not know how much
was in the trust account or who had claims to it.“


This contention has been discredited by the trial court: (1) Rosenthal laid a ”claim of right“ to the
funds during 1968-1974. The ”natural inference“ would be that he knew of the existence of the
funds to be able to ”claim a right“ to them; (2) Rosenthal's argument, in his reply brief, that he
couldn't have known because his accountant left the Rosenthal firm in December 1968, is of no help
to him. The evidence only showed that the funds were in the trust account in 1968, but not when
they arrived. Rosenthal presumably received statements for 1967 and 1966, which would have
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reflected the existence of the funds; (3) Rosenthal's persistent failure to make available the trust
ledger cards and journal sheets until the trial court, in outrage, ordered him to do so, was correctly
interpreted by the trier of fact—despite Rosenthal's disingenuous excuses—as a deliberate attempt
to conceal any misappropriation of funds in the account.


Rosenthal further argues that the court intended to find ”constructive fraud, “ but the ”findings
appear to sound in actual fraud.“


The findings correctly found ”actual fraud“ in the deliberate retention of the ledgers which,
pursuant to his fiduciary duty, he was under an obligation to disclose. 22


22 Rosenthal disagrees. He argues that at worst, this is an instance of breach of fiduciary duty.
He concedes that ”[i]t may be that Rosenthal should have acted more diligently to ascertain
the Melchers' credit balance, if any, and deposited those funds with the court. But lack of
diligence is not fraud.“ We disagree. The facts presented here show that, not for a short
time, but for five years Rosenthal, using various excuses, ”lacked the diligence“ to ascertain
the whereabout of the ledgers: This smacks more of ”active concealment than of lack of
diligence.“


In any event, even if the court could only find ”constructive fraud,“ it would be sufficient. (19)The
fraud findings relate only to the trial court's award of punitive damages, for which ”constructive
fraud“ or oppression constitutes an appropriate basis. ( Vale v. Union Bank (1979) 88 Cal.App.3d
330, 340 [151 Cal.Rptr. 784].) Moreover, the court did find fraudulent conduct in the ”Kentucky
kickback“ scheme, and Rosenthal's outrageous conduct in that scheme amply justified an award
of punitive damages.


4. Findings
The trial court made carefully delineated findings, setting out, with precision, each material fact
in issue. Rules of Court, rule 232, in effect at the time, required nothing more. (See e.g., *1161
Pollak v. Kinder (1978) 85 Cal.App.3d 833, 839 [149 Cal.Rptr. 787]; Kanner v. Globe Bottling Co.
(1969) 273 Cal.App.2d 559, 567 [78 Cal.Rptr. 25].) Undaunted, Rosenthal makes a generalized
assault on the findings. He complains that they are organized by subject matter, are not concise,
do not fairly disclose the basis for the court's determination and raise more questions than they
answer. (20)The short response to his broadside is that no special form is mandated, so long as
there are findings on each material issue. ( Kanner v. Globe Bottling Co., supra., 273 Cal.App.2d at
p. 568.) Ultimate facts are all that must be found; more would be superfluous. ( South Bay Irr. Dist.
v. California-American Water Co. (1976) 61 Cal.App.3d 944, 997 [133 Cal.Rptr. 166]; see also,
Seeley v. Combs (1966) 65 Cal.2d 127, 132 [52 Cal.Rptr. 578, 416 P.2d 810]; City of Signal Hill
v. Wyse (1935) 9 Cal.App.2d 641, 643 [50 P.2d 1076].) ( 21)”Findings serve the limited function
of informing the parties of disputed factual determinations in order that a claim of error may be
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properly reviewed upon ... appeal.“ ( Pollak v. Kinder, supra., 85 Cal.App.3d 833, 839; Baron v.
Baron (1970) 9 Cal.App.3d 933, 937 [88 Cal.Rptr. 404].)


The findings seemed to have served their purpose. They appear more than adequate to have enabled
Rosenthal to launch a more than 300-page (opening and reply briefs) attack on the judgment. But,
if some of the findings are inadequate, Rosenthal has not established that he is entitled to a reversal
on that ground. His sweeping challenge merely alludes to a few of the 181 findings. 23


23 Rosenthal's approach borders on the ludicrous. He complains that he has been ”forced to sift
through 91 ... pages of findings ... to figure out what the court really meant.“ (Presumably
he succeeded, as his lengthy briefs demonstrate.) Then, he has the gall to suggest that the
findings ” are in the record for the court to examine for adequacy.“ Perhaps implicit in his
helpful hint is an invitation for this court to read them all and ” sift through“ his almost
800 pages of objections, counterfindings and requests for special findings to uncover what
he really wants to assert. We decline his generous invitation. ( Pacific Water Conditioning
Assn., Inc. v. City Council (1977) 73 Cal.App.3d 546, 559 [140 Cal.Rptr. 812].)


Rosenthal cannot compel reversal of the judgments simply by attacking one or more particular
findings. As long as there are other findings which support the judgment, this court will presume
the judgment was based on those findings. (22)”However, unsupported or inconclusive as some
findings may be, a judgment must be affirmed if there is at least one clear finding sustained by
the evidence.“ ( Conley v. Lieber (1979) 97 Cal.App.3d 646, 658 [158 Cal.Rptr. 770]; Kreisa v.
Stoddard (1954) 127 Cal.App.2d 627, 663 [274 P.2d 164].) *1162


In his general way, Rosenthal attacks the findings in the Federal Land Bank bond transactions. 24


Rhetorically, he asks questions which, if answered in the form of specific findings, would convert
the findings into evidentiary minutia. The trial court made complete findings factually itemizing
the various conflicts of interests, breaches of fiduciary duty and negligence as an attorney which
all sustain its judgment with respect to the bond transactions. Rosenthal points to no material fact
omitted by the court; this court perceives none. ( United Business Com. v. City of San Diego (1979)
91 Cal.App.3d 156, 182-183, fn. 13 [154 Cal.Rptr. 263].)


24 Rosenthal also questions the findings that the Melchers signed the 1956 retainer agreements
as a result of undue influence. He concedes, however, that ”the inadequacy of the findings
[of undue influence] may perhaps be remedied by findings on other grounds.“ In light of the
concession, as well as the fact that most of those other findings are not challenged and our
determination of issues affecting those other findings, we do not need to discuss his attack
on the undue influence findings. The judgment would remain unaffected irrespective of our
disposition of his challenge. Nevertheless, we emphasize that the trial court's findings that
the 1956 retainer agreements were the product of undue influence are fully supported by
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the evidence. Civil Code section 2235, as it read in 1956, created the presumption of undue
influence upon which the court could rely. ( Gold v. Greenwald (1966) 247 Cal.App.2d 296
[55 Cal.Rptr. 660].) There was no cognizable rebuttal.


Rosenthal also complains that there is no finding on the reasonable value of his bond transactions
services. First, the trial court did make an express finding that none of Rosenthal's services had
any value (finding No. 12). Second, no finding was necessary. His conflicts of interest rendered his
services valueless and required no finding on the reasonable value of his fees. ( Conservatorship
of Chilton (1970) 8 Cal.App.3d 34, 43 [86 Cal.Rptr. 860].)


Rosenthal also bemoans the absence of findings on the reasonable value of his services in two cases
involving Day's television and film contracts. His argument is without foundation. He admits the
two claims were based on the 1956 retainer agreement which the trial court found unenforceable.
Plainly, he would not have been entitled to a favorable finding on the issue of fees for services
rendered pursuant to the unenforceable contract. (23)The failure to find on an issue supported by
substantial evidence is harmless when the finding may be implied from other findings or where it
would necessarily have been adverse to the appellant. ( South Bay Irr. Dist. v. California-American
Water Co., supra., 61 Cal.App.3d at p. 995; McCullough v. Jones (1970) 11 Cal.App.3d 270, 275
[89 Cal.Rptr. 646]; Pry Corp. of America v. Leach, supra., 177 Cal.App.2d 632, 636-637; cf.
Kanner v. Globe Bottling Co., supra., 273 Cal.App.2d at p. 566.)


Third, Rosenthal did not ask the court to award him the reasonable value of his services in the two
cases. Indeed, he eschewed any desire for a *1163  quantum meruit recovery in the underlying
1956 retainer lawsuit. Finally, to reiterate, the court did make the express finding Rosenthal says
is missing. The court found that the reasonable value of all his services was zero.


Rosenthal last challenges the two findings of fraud: one that he had a fraudulent intent to receive
kickbacks from oil contractors (the Melcher-Atkins Oil $45,000 scam) and the other that he
fraudulently retained $30,000 of the Melchers' money in his trust account. Again, he is unhappy
with the form of the findings; they are ”disembodied,“ ”scattered,“ they don't track the pleadings.
His contention concerning form has been dispensed with above.


In his reply brief Rosenthal adds that he can't locate sufficient specification of the elements of
the tort, ”fraud,“ in the court's findings. It is not clear what the real thrust of his argument is.
He notes that the findings may really support theft (”conversion“). Perhaps so. He says the ”
factual underpinnings“ of fraud are nowhere stated. Nonsense. The factual underpinnings are
indeed present in the volumes of findings which describe both situations. Those findings show that
Rosenthal intentionally, rather than negligently, misled the Melchers, provided false information
and actively concealed the truth from them. In other words, the findings show fraud. (See Nelson
v. Gaunt (1981) 125 Cal.App.3d 623, 635-636 [178 Cal.Rptr. 167].)
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The findings explicitly, concisely and with clarity reveal the grounds for the judgment. Rosenthal's
attack can avail him nothing.


Rosenthal specifically challenges the trial court's finding that the statute of limitations did not bar
the Melchers' negligence causes of action with respect to the Federal Land Bank bond litigation.


On May 5, 1969, Rosenthal brought an action against the Melcher estate for legal fees of $17,500
due for the Federal Land Bank bond litigation. The Melchers responded with a cross-complaint for
attorney negligence, to which Rosenthal asserted the statute of limitations, Code of Civil Procedure
section 339, subdivision 1.


(24a)The trial court found that ”the Melcher parties could not reasonably have been expected to,
nor did they, discover the acts or omissions constituting causes of action against Rosenthal ... until
they had obtained independent counsel and accountants. ... No damages were sustained by Day
and Melcher in the bond transaction, the bond litigation ... until the judgment of the Tax Court
was entered. ...“ *1164


Rosenthal contends that the above finding is defective as a matter of law and the cause of action
is barred by the statute of limitations. 25


25 This issue affects Rosenthal qua defendant, only. As the Melcher's affirmative judgment for
Rosenthal's tax malpractice has been settled and Rosenthal released from liability it is moot.
But it exemplifies his misapprehension of his responsibilities, and is therefore included in
this opinion.


It is now settled that the statute of limitations in an action for attorney malpractice starts to run
when (1) the plaintiff knows, or should know, all the essential facts to establish the elements of his
cause of action for legal malpractice, ( Neel v. Magana, Olney, Levy, Cathcart & Gelfand, supra.,
6 Cal.3d 176, 190; Horne v. Peckham (1979) 97 Cal.App.3d 404, 416 [158 Cal.Rptr. 714]; Fleury
v. Harper & Row, Publishers, Inc. (9th Cir. 1983) 698 F.2d 1022, 1028) and (2) the client has
sustained appreciable and actual damage. ( Budd v. Nixen (1971) 6 Cal.3d 195, 203 [98 Cal.Rptr.
849, 491 P.2d 433]; Electronic Equipment Express, Inc. v. Donald H. Seiler & Co. (1981) 122
Cal.App.3d 834, 853 [176 Cal.Rptr. 239].)


The Melchers suffered substantial damage in connection with the Federal Land Bank Bond ”tax-
shelter“ scheme. The ”tax shelter“ transaction was entered by the Melchers in 1953. It was not
until 1970, that the United States Tax Court in Estate of Melcher v. Commissioner (1970) 29 TCM
1010, affirmed (9th Cir. 1973) 476 F.2d 398, disallowed all of the interest deductions claimed by
the Melchers on the grounds that the entire transaction was nothing but a sham.
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Rosenthal contends that the statute of limitations had run under the discovery rule. We cannot
agree.


(25)The determination of the time when plaintiff suffered damage is a question of fact. ( Budd v.
Nixen, supra., 6 Cal.3d 195, 202.) Moreover, in some cases, only the trier of fact can ascertain
when the consequential damage became sufficiently appreciable to put a reasonable person on
notice. ( Oakes v. McCarthy Co. (1968) 267 Cal.App.2d 231, 255 [73 Cal.Rptr. 127].)


Rosenthal alleges that on three occasions previous to the 1970 judgment the Melchers should have
been put on notice of Rosenthal's possible negligence.


Rosenthal first contends that the Melchers should have discovered the negligence in 1959, when an
independent review ordered by Melcher from Price Waterhouse & Co., informed the Melchers that
”... [i]t appears reasonable to assume that the items relating to the above bond transaction *1165
will be disallowed.“ This contention is particularly repugnant in face of the trial court's finding that
”Rosenthal negligently advised and convinced Melcher that the advice of Price Waterhouse & Co.
was improper and inaccurate.“ As a result, ”the written report itself was completely discounted
by Melcher.“


Alternatively, Rosenthal argues that the Melchers should have discovered the possible attorney
malpractice in 1958, when the Melchers received the first IRS statutory notice of deficiency
regarding the transaction, citing Moonie v. Lynch (1967) 256 Cal.App.2d 361 [64 Cal.Rptr. 55].


In Moonie, a malpractice action against an accountant, the court did say the notice of penalty gave
the client the cause of action. ( Id., at p. 364.) Moonie's facts are manifestly different from our
case. No continuing relationship was involved there; no continued misadvice; no undue influence;
no concealment. Here, it was Rosenthal who negligently advised the Melchers to enter into the
transaction; Rosenthal who represented them in the bond litigation; Rosenthal who failed to
communicate such a settlement offer to the Melchers and who did not recommend or effectuate a
settlement. The logic of this case dictates that it was Rosenthal who advised the Melchers that the
IRS erroneously disallowed the tax deduction and that it could be successfully challenged.


In the context of the continuing attorney-client relationship had Rosenthal genuinely believed in
his challenge to the IRS notice of deficiency, his error would have been remediable. A continuing
relationship implies a continuing duty to remedy the error, and thus extends the period of limitation.
( Heyer v. Flaig (1969) 70 Cal.2d 223, 230 [74 Cal.Rptr. 225, 449 P.2d 161]; Fazio v. Hayhurst,
(1966) 247 Cal.App.2d 200, 203 [55 Cal.Rptr. 370].)


The trial court found that ”[a]ll of the information which Day and Melcher ever received prior
to Melcher's death with respect to any of these business ventures and investments came from,
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and was only available to them through, Rosenthal ... and each of them reposed great trust and
confidence in him.“


Melcher, with his unquestioning blind faith in Rosenthal, and without any contrary legal advice
could not be deemed to have been put on notice of Rosenthal's legal malpractice where it was
Rosenthal, in his all consuming role of investment adviser, tax account and lawyer, who assured
him of the wisdom of his investments.


Applied to a fiduciary the date-of-discovery rule is ”particularly appropriate when the defendant
maintains custody and control of a plaintiff's *1166  property or interests.“ ( April Enterprises,
Inc. v. KTTV (1983) 147 Cal.App.3d 805, 827 [195 Cal.Rptr. 421].) ”Such a relationship compels
a rule of delayed accrual to avoid barring a victim of wrongful conduct from asserting a cause of
action before he could reasonably be expected to discover its existence.“ (Ibid.)


Rosenthal further contends that the Melchers should have discovered the attorney malpractice
when they first became obligated to ”'incur and pay attorney's fees and legal costs and
expenditures'“ to resist litigation engendered by the malpractice. ( Budd v. Nixen, supra., 6 Cal.3d
195, 201.)


This contention is likewise illogical, for the same reasons that the deficiency notice didn't start
the statute running: At all times, Rosenthal stood in a fiduciary relationship with the Melchers,
and he was the one assuring them of the value of the services and validity of the claims by which
they were incurring fees.


To accept Rosenthal's idea of notice to the Melchers would be wholly to negate the Neel and
Nixen rule. ”[T]he client may not recognize the negligence of the professional when he sees it.“ (
Neel, supra., 6 Cal.3d at p. 188.) Consequently, ”where confidential relationship, such as the
relationship between attorney and client, exists, failure to discover the facts constituting fraud or
misrepresentation may be excused. ...“ ( Jensen v. Sprigg (1927) 84 Cal.App. 519, 526 [258 P.
683]).


If anything, Rosenthal caused the statute to start at a later, rather than earlier date. He again
breached his fiduciary duty by failing to disclose to the Melchers all the facts regarding his possible
negligence which materially affected their rights and interests. Where a fiduciary has a duty to
disclose, ”any material concealment or misrepresentation will amount to fraud. ...“ ( Pashley v.
Pacific Elec. Ry. Co. (1944) 25 Cal.2d 226, 235 [153 P.2d 325]; see, Boyd v. Bevilacqua (1966) 247
Cal.App.2d 272, 290 [55 Cal.Rptr. 610].) Thus, ”[p]ostponement of accrual of the cause of action
until the client discovers, or should discover, the material facts in issue vindicates the fiduciary
duty of full disclosure; it prevents the fiduciary from obtaining immunity for an initial breach of
duty by a subsequent breach of the obligation of disclosure.“ ( Neel, supra., 6 Cal.3d at p. 189.)
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To hold here, as Rosenthal suggests, that the Melchers should have discovered their cause of action
for his tax attorney's malpractice sooner than they did, amounts to an expectation that every client
in a prolonged attorney-client relationship should have independent counsel at all times to monitor
the actions of the first attorney. Such an expectation is, of course, ludicrous. *1167


(24b)The trial court was correct. In this instance a cause of action did not accrue until the
Rosenthal-Melcher relationship had been severed.


5. Pretrial Issues


a. Discovery and Denial of a Continuance
Rosenthal, qua defendant plaintively wails that he has been deprived of a fair trial because he was
prevented from undertaking 11th-hour discovery and was denied a continuance of the trial so that
he could engage in discovery. His cry is akin to that of the man who, having killed his mother
and father, seeks mercy as he is an orphan. Even an abbreviated discovery scenario will put the
court's ruling into focus:


The litigation involved numerous transactions in which Rosenthal had represented the Melchers;
transactions in which Rosenthal had been an active participant; transactions concerning which
Melcher had taken whatever knowledge he had with him to his grave; transactions about which
Day and Terrence Melcher knew next to nothing. Rosenthal had all the information, files and
documents; the Melchers had none. Understandably, the Melchers needed information.


The Melchers sought discovery early in the litigation. In late 1968, they served a set of
interrogatories on Rosenthal in case No. 952239 (the ”1968 Interrogatories“) and in July 1969,
they served another set of interrogatories on him in case No. 938682 (the ”1969 Interrogatories“).
Rosenthal's performance was, basically, the same in each case. His replies were essentially
nonresponsive or uninformative. He was ordered to provide further answers. Again, many of his
answers were inadequate or nonresponsive. After what Rosenthal euphemistically calls ”some
initial fencing over interrogatories“ the trial court concluded that Rosenthal's failure to answer was
willful. On November 20, 1969, the court entered its first order staying all proceedings ” until such
time as [Rosenthal] made further answers“ to the 1968 interrogatories. Rosenthal was apparently
unconcerned, as he provided further answers to neither the 1968 nor the 1969 interrogatories. On
January 26, 1971, the trial court felt compelled, again, to enforce compliance with discovery by
making a stay order. Rosenthal was ordered to give ”full and complete answers to interrogatories
No. ... 40(g), 47 and 48. ... All further proceedings ... including the deposition of Doris Day are
stayed. ...“ He requested clarification and reconsideration, which was denied. On March 5, 1971,
the trial court reiterated, ”Stay order is to remain in effect until such time as [Rosenthal] has
adequately answered interrogatories.“ *1168
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Rosenthal seemingly felt that making discovery was not a high priority item. For two years he did
nothing to relieve himself of the stay orders. Then, in February 1973, he filed what he deemed to
be ”partial“ answers to the 1969 interrogatories. 26  He provided no further answers to the 1968
interrogatories, partial or otherwise.


26 The document is entitled ”Plaintiffs' (Cross-Defendants') Answers (Partial) to Interrogatories
47, 48.“ In the latter document Rosenthal said, ”the following answers do not purport to
include certain claims. ... These claims will be more fully delineated ... in further answers,
to be filed herein. ...“ (Italics added.)


In mid-1973, pursuant to stipulation, the 13 pending cases were consolidated ” for all purposes.“ 27


Pursuant to the same stipulation, the parties agreed to seek March 4, 1974, as the trial date and to
allow amendments to pleadings without leave of court. 28  In mid-June 1973, Rosenthal had still
not complied with the early discovery orders; the stays were still in effect.


27 Eight of the cases had previously been consolidated on December 5, 1969.


28 Rosenthal had entered into the agreements in the latter part of April 1973; the formal
stipulation, incorporating the agreement, was filed on June 18, 1973.


In accordance with the stipulation the trial court set March 4, 1974, as the trial date. As permitted
by the stipulation, on October 2, 1973, the Melchers amended their pleadings specifically to allege
Rosenthal's malpractice. 29  Even then, Rosenthal did not rush to remedy his discovery situation.
On November 30, 1973, more than five years after the litigation had commenced, nearly five years
after the 1968 interrogatories had been served and more than four years after the trial court had
issued its stay order, Rosenthal filed incomplete answers to the 1968 interrogatories. He ”held in
suspense“ answers to more than 50 interrogatories. He admitted the stays were still in effect and
he had no right to make discovery until they were lifted.


29 The Melchers amended case No. C 938682 to allege attorney negligence and case No. C
947515 to allege malicious prosecution, abuse of process, and legal malpractice.


Trial was now uncomfortably close, and it appeared, would actually begin, as scheduled, on March
4, 1974. 30  Using as a rationale the amended pleadings (to which he had stipulated) Rosenthal
asked for a continuance of the trial date. Suddenly, two months after the amendments, he needed
time in which to do extensive discovery on the ”new“ allegations of malpractice. 31  *1169  Yet,
while seeking a continuance in order to do discovery, he did nothing to relieve himself of the stays.
He simply conceded that his discovery was still barred by a stay order and ”anticipated“ filing
complete answers to the interrogatories on some unspecified future date. He clearly understood
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that only after he had provided discovery would he be able to proceed with discovery. Thus, as
late as December 5, 1973, Rosenthal, admittedly, had not complied with court orders which would
have opened the discovery door for him. Rosenthal's solution—further delay—was rejected by the
trial court. His motion for continuance was denied.


30 Trial was actually past due. Rosenthal's complaint in case No. 938682 had been filed in
August 1968, and his complaint in case No. 942239 had been filed in October 1968. In
mid-1973 the parties had stipulated to extend the mandatory dismissal date under Code of
Civil Procedure section 583, subdivision (b) to May 31, 1974.


31 In fact, this was not Rosenthal's first notice of the Melchers' malpractice claims against him.
As early as August 1972, the Melchers had amended their pleadings specifically to allege
Rosenthal's negligence in case Nos. 952950 and 958726, two of eight cases consolidated
in 1969. Furthermore, the 1973 amendments added negligence as an additional theory of
recovery or as a defense, without alleging additional facts. The same was true with respect to
the amendment adding causes of action for malicious prosecution and abuse of process. The
underlying facts had been alleged in the original complaint against Rosenthal on a breach
of fiduciary duty theory.


Without providing the requisite (and promised) further answers or in any other way obtaining
relief from the stay orders, just 12 days after recognizing that he had no right to make discovery,
Rosenthal acted: He served a set of interrogatories on the Melchers, followed in short order by
eight more sets and notices of several depositions, including Day's. 32


32 He served more than 160 pages of interrogatories, consisting of 361 numbered questions
with multiple subparts, all propounded in the less-than-one month period from December
17, 1973 through January 11, 1974. Most of the interrogatories related to allegations which
had remained unchanged since 1968 and 1969.


Faced with a veritable deluge of last minute requests for discovery, which they believed were both
oppressive and precluded by the stay orders, the Melchers sought a protective order. The trial court
granted their motion that the interrogatories propounded by Rosenthal ”need not be answered“
and the depositions noticed by him ”shall not be taken.“ The trial court also denied Rosenthal's
renewed request for a continuance of the trial date.


(1) The Protective Orders
Rosenthal's theme is that if only he had been able to discover more about the Melchers' negligence
causes of action, he would not have been disadvantaged qua defendant. 33  He complains that
the trial court erroneously *1170  prevented him from obtaining the needed information, but
recognizes that the validity of his position depends upon the status of the stays on January 31,
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1974, when the court issued its protective orders. 34  He concedes that if either of the stay orders
remained effective, ”the Rosenthal parties, qua defendants cannot complain of judicial error in
denying them discovery.“


33 Rosenthal recognizes that even with discovery his case qua plaintiff would not have been
improved; he would still have suffered a judgment at the close of his affirmative case. ”The
Rosenthal parties' affirmative case was defeated by a Code of Civil Procedure section 631.8
judgment. ... Therefore, even if the Rosenthal parties had fully discovered the factual bases
of those negligence claims, their affirmative case would have met no different fate. ... Hence,
it was qua defendant that the Rosenthal parties were at a disadvantage because of the denial
of discovery.“


34 Rosenthal does not dispute the validity of the stay orders. (Cf. Armstrong v. Gates (1973) 32
Cal.App.3d 952, 958 [108 Cal.Rptr. 604].)


Rosenthal cannot complain. All the verbiage in the trial court and in this court notwithstanding, the
stays were still in effect: Rosenthal never ” sufficiently,“ or fully and completely, or ”adequately“
answered the interrogatories on which the stays were based. His own representations to the
court irrefutably document the fact that such further answers as he provided before improperly
undertaking his own discovery were ”partial,“ 35  to be answered completely at a later date,
or missing entirely, held in ”suspense. “ He repeatedly admitted as much until his requested
continuance was denied on December 5, 1973. Although his position vis-á-vis the stays abruptly
changed a few days later, his shift was not because he had done anything to lift the stays. It was
simply because of his desire to undertake last minute discovery. His ipse dixit did not, however,
change his answers. They remained impartial, incomplete, inadequate and insufficient, and the
stays remained intact.


35 Rosenthal's assertion that the denomination ”partial“ merely indicated the answers were
complete but that there existed ”the prospect of further answers when and if additional
responsive information was uncovered “ is disingenuous, to say the least. The partial answers
plainly state they are not complete and will be further answered. (See fn. 26, ante, p. 1168.)


At no time did the trial court lift the stays. There was little doubt about the status of the stay
orders. Rosenthal's own December 5, 1973, documents, filed with the court, state that the stay
order previously imposed on him with reference to the 1969 interrogatories is yet to be lifted.
On January 10, 1974, when the court was being pressed to explain why Rosenthal could not go
ahead with discovery, Mr. Rhoads, Rosenthal's partner and attorney and the court engaged in the
following colloquy:


“Mr. Rhoads: Is it the Cabana management [1968 Interrogatories] stay order—
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“ The Court: Yes ...


“Mr. Rhoads: I really don't understand why we didn't get that discovery now.


“The Court: I think you have got to get all the other answers in. I don't agree ... that the stay order
in one case does not apply to all of the cases. I think the stay orders are applicable.” (Italics added.)
*1171


The colloquy continued, with specific reference to the 1968 interrogatories. Nevertheless, it is clear
that Rosenthal had not relieved himself of the stays prior to his blast of discovery attempts, and he
knew it. The Melchers' counsel repeatedly said it, the trial court communicated it and Rosenthal's
counsel acknowledged it. The trial court was so emphatic on the point that it suggested “if a motion
were before me with respect to those three depositions I would grant a protective order. ...” 36


36 The barrage of interrogatories launched by Rosenthal were not at issue; the Melchers did not
request temporary relief pending the final outcome of their motions for protective orders.


A few days later, the court temporarily suspended the depositions Rosenthal wanted to take.
Thereafter, the trial court issued its protective orders. When the trial court finally said “no” to
Rosenthal's discovery efforts, no one had any doubt that it was because the stays were in effect.
“Mr. Regardie [Rosenthal's defense counsel selected by his malpractice insurers]: [Perhaps ] the
stay order problem could have been resolved earlier; perhaps not ... it hasn't been resolved. ...” 37


Rosenthal had not provided discovery and was therefore entitled to none.


37 On January 16, 1974, Rosenthal filed further answers to the 1968 interrogatories and on
January 31, 1974, he filed further answers to the 1969 interrogatories. This was obviously
“too little, too late.” Even if the answers had lifted the stays, California Rules of Court, rule
222, as it then read, barred discovery within 30 days of the trial and would have prevented
the service of interrogatories on the Melchers.


As Rosenthal has conceded that if the stay orders were in effect he cannot prevail on the discovery
issue, little more need be said about it. Nevertheless, Rosenthal's discovery tactics were so
oppressive that they provided an independent basis for the protective orders and deserve comment
here.


(26)Oppression exists where there is “some showing either of an intent to create an unreasonable
burden or that the ultimate effect of the burden is incommensurate with the result sought.” ( West
Pico Furniture Co. v. Superior Court (1961) 56 Cal.2d 407, 417 [15 Cal.Rptr. 119, 364 P.2d 295].)
Either will do; both are present here.
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The trial court honed directly in on a major problem; the interrogatories were, basically, improper
i.e., “boiler plate.” The court coupled the “boiler plate” quality of the interrogatories with the fact
that the lawsuits were in their 11th hour, and commented that if the case had been filed in 1973 and
the question of the propriety of interrogatories was “first time up at bat, there is a strong likelihood
that interrogatory might get by .... In the posture of this case, interrogatory No. 27 illustrates the
impropriety of the interrogatory.” *1172


The posture of the case included the fact that the “boiler plate” questions referred to a “whole series
of lawsuits,” many of which, the record shows, remained unchanged from the original pleadings;
sought information related to documents generated by Rosenthal and still in his possession; and
would have required more than 1,600 hours of preparation time in order to answer the first of the
nine sets of such interrogatories.


In other words, the court perceived that the interrogatories came very late in the proceedings,
were voluminous, would require so much time to answer that the trial would inevitably have to be
postponed, and were without focus. In addition, the interrogatories were, in very large measure,
inquiries concerning allegations which had been in the pleadings for as long as five years. The trial
court should rightly have been concerned that perhaps the reason for the rush to discovery was less
to obtain information than to overburden the Melchers. Furthermore, the trial court was aware that
implicit in everything urged by Rosenthal with respect to discovery and the protective orders was
a “renewal of [his] motion for continuance of the trial.” 38  The trial court might quite reasonably
have thought the motivation for the mass of Rosenthal discovery was delay, not answers. 39


38 Although in the trial court counsel for Rosenthal said the request for a continuance was
“implicit” in all that he argued, he stated on the record, explicitly and repeatedly, that he
wanted a continuance.


39 The trial court gave as a reason for not permitting Rosenthal to conduct further depositions
“[T]he entire posture of this case ... is just not sufficient to justify the late, at the last
moment discovery scurry.” Rosenthal argues that the court's remarks show it erroneously
shifted the burden of justifying discovery to him. He is in error. Read in the context of
the various discovery proceedings, particularly those on January 22 and January 31, 1974,
it is apparent that the trial court was satisfied the Melchers had demonstrated oppression
and considering everything the court had before it, believed Rosenthal's rebuttal was not
enough. It is perfectly proper to require rebuttal to a convincing showing of oppression. (See
2 Jefferson, Cal. Evid. Bench Book (2d ed. 1982) § 45.3.)


Despite its salutary purposes (see Greyhound Corp. v. Superior Court (1961) 56 Cal.2d 355,
374 [15 Cal.Rptr. 90, 364 P.2d 266]) discovery has a serious potential for abuse. ( Id., at p.
375.) To safeguard against this potential, Code of Civil Procedure section 2019, subdivision (b),
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incorporated by reference into section 2030, subdivision (b), was enacted (ibid.) authorizing the
court to protect against “annoyance, embarrassment, or oppression.” The trial court is vested with
wide discretion to prevent oppression, the exercise of which will not be disturbed on appeal in
the absence of abuse. ( Cembrook v. Superior Court (1961) 56 Cal.2d 423, 427 [15 Cal.Rptr. 127,
364 P.2d 303].)


There was no abuse of discretion in this case. The storm of demands for discovery made by
Rosenthal after five years of thumbing his nose at efforts *1173  to get him to respond to discovery
requests alerted the trial court to take a hard look at what was happening. What it saw was too
many broad questions, requiring too great an expenditure of effort by the Melchers for results
which Rosenthal could have obtained years earlier by complying with court orders or by looking
into the records in his own possession. And, it was all coming too late in what smacked of being
a continuance game on Rosenthal's behalf.


It is difficult to imagine a scenario in which a court would be more justified in saying, “Enough!”
The trial court's exercise of discretion was “entirely reasonable.” ( Heffron v. Los Angeles Transit
Lines (1959) 170 Cal.App.2d 709, 713 [339 P.2d 567, 74 A.L.R.2d 526].) 40


40 Greyhound Corp. v. Superior Court, supra., 56 Cal.2d at page 380 cites Heffron with
approval: “[I]n ... Heffron ... it was properly pointed out that it is not an abuse of discretion to
deny discovery when the party seeking the information had been so dilatory that allowance
of discovery would hinder rather than expedite the trial.”


(2) The Motion for Continuance
The sole reason given for Rosenthal's repeated requests for a continuance was his need for
discovery. In view of our determination of the discovery issue, it is tempting to dismiss, out of
hand, Rosenthal's contention that the trial court abused its discretion when it said “no” to his
importuning, and simply to assert that the record shows no abuse. Indeed, it is tempting to add,
the trial court exhibited great tolerance; it may well have been abused. But, Rosenthal attacks the
trial court's denial of a continuance as a separate, if interconnected question. This court will not,
therefore, succumb to the temptation; it will address the issue, briefly.


(27)The grant or denial of a continuance to permit discovery is a matter within the sound discretion
of the trial court, whose ruling will not be disturbed except upon a clear showing of abuse. (
Vanderbilt Growth Fund, Inc. v. Superior Court (1980) 105 Cal.App.3d 628, 638 [164 Cal.Rptr.
621]; Wiler v. Firestone Tire & Rubber Co. (1979) 95 Cal.App.3d 621, 628 [157 Cal.Rptr. 248].)
There has been no abuse of discretion in this case.


Rosenthal asserts, “under the traditional view, the court's denial of a continuance was plain
error.” (28)On the contrary, “the granting of continuances is not favored and the party seeking a
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continuance must make a proper showing of good cause.” ( Foster v. Civil Service Com. (1983)
142 Cal.App.3d 444, 448 [190 Cal.Rptr. 893]; see County of San Bernardino v. Doria Mining
& Engineering Corp. (1977) 72 Cal.App.3d 776, 779 [140 Cal.Rptr. 383]; Cal. Rules of Court,
rule 224; *1174  § 9, subd. (b), Standards Jud. Admin.) ( 29)In the trial court, Rosenthal failed,
miserably, to show good cause for a continuance. He has done no better on appeal.


When Rosenthal first moved for a continuance, in December 1973, some of the consolidated cases
were more than five years old and all the cases were overdue for trial. The trial date had been
selected months before by Rosenthal and the other parties. Three months prior to his motion for
continuance the trial court had been assured by Rosenthal's attorney that his case preparation had
long since been geared to the March 4, 1974, trial date: “We have calendared the law firm business
as well as calendared our discovery procedures ... to coincide with the March date. That was
done many months ago. ...” Presumably, then, he was ready for a March trial. Not so, Rosenthal
contends: the case was not ready for trial because of the “new negligence causes of action.” The
“new” pleadings, he argues, gave him good cause for a continuance. His position, he claims, is
“approved” by section 9, subdivision (b)(5) of the Standards of Judicial Administration, which
provides: “The following matters should, under normal circumstances, be considered good cause
for granting the continuance of a trial date: (5). A significant change in the status of the case where,
because of a change in the parties or the pleadings ordered by the court, the case is not ready for
trial.”


Section 9 is of no help to Rosenthal. His first (and subsequent) motion was not made in “normal
circumstances.” It was presented under the (hopefully) abnormal circumstances of a case in which
the moving party has been dilatory in the extreme and has stipulated to a trial date which it seeks
to discard over objection.


Nor was Rosenthal's motion compelling because there had been a “significant” change in the case.
The trial court expressly rejected the notion that a significant change had been brought about by
the added negligence claims. In fact, it perceived no change at all: “That amended pleading didn't
change the posture of the case one iota. ... The substance was not changed.”


Neither did the trial court believe the recently expanded involvement in the case of one of
Rosenthal's attorneys 41  amounted to the changes contemplated by the Standard: “[T]hey ... sat
back and for five years, roughly, they thought they had no problems and couldn't care less ... [I]t
would be *1175  ... a little different if your firm had never been involved, but obviously they
had been here. ... [T]hey were sitting back and letting Mr. Rosenthal and Mr. Rhoads and the
predecessor firms handle this litigation. That is the choice they made and they have got to live
with it.”
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41 Rosenthal, qua plaintiff, was at all times represented by his law firm, including himself.
Rosenthal, qua defendant, was represented by attorneys selected by his malpractice insurers.
The insurers were ambivalent about being in the case. They, nevertheless, provided counsel,
Mr. Regardie, of Kirtland & Packard, who had defended Rosenthal for years in some of the
cases, and assumed his defense in all the cases about two months before trial.


Furthermore, it appears as if a section 9, subdivision (b)(5) “significant” change is one which
occurs as a result of a court order, rather than because of a change to which the parties have agreed.


This may be gleaned from the language of the introduction. “In general, the necessity for a
continuance should have resulted from an emergency ... that could not have been anticipated or
avoided.” (Italics added.) The amended pleadings in the instant case hardly fit the “emergency”
contemplated by the standard. The “new” allegations of negligence were not ordered by the court;
they were permitted by stipulation, and they would seem to be the anticipated consequences of
that agreement.


In sum, the trial court saw no good cause for a continuance, and neither do we.


b. Denial of a Jury Trial
Rosenthal recognizes that he waived his right to trial by jury. His contention is that it was an abuse
of discretion for the trial court to refuse him relief from his waiver.


At no time prior to January 23, 1974 (about five weeks before trial), did Rosenthal, qua plaintiff
or defendant, ever suggest that he wanted a jury trial. In none of the cases had he filed demand for
a jury. On August 30, 1973, he clearly indicated that he did not intend to file such a demand. 42


On October 11, 1973, he filed two written waivers of trial by jury, encompassing each of the
consolidated cases. 43  It was only on January 23, 1974, and only qua defendant, that he filed a
“demand for jury.” He recognizes *1176  what is well settled law: the purported demand was
nothing more than a request that the court exercise its discretion to relieve him of his waiver. 44


(30)“It has been a general rule in California that once a party has waived right to jury trial that
waiver cannot thereafter be withdrawn except in the discretion of the trial court.” ( Taylor v. Union
Pac. R.R. Corp. (1976) 16 Cal.3d 893, 898 [130 Cal.Rptr. 23, 549 P.2d 855].)


42 The statement was made by Mr. Rhoads, Rosenthal's partner and attorney. Rosenthal's
representation, prior to trial, is somewhat confusing. In most of the cases his firm was
counsel of record for him, for his various law firms and alter egos; in some of the cases it
represented Green as well. As of August 30, 1973, Rosenthal, his law firm and Green were
being defended by Mr. Regardie of Kirtland & Packard (selected by Rosenthal's malpractice
insurers) in case Nos. 947515 and 948124. Green was represented by Leonard Nasatir of
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Caditz & Grant in case Nos. 938682 and 952950. Mr. Nasatir was not there to carry a laboring
oar. According to his statements to the court, his role was to defend Mr. Green and assure
that his liability, if any, was vicarious.


43 Rosenthal argues that the waivers were ineffective in those cases in which Mr. Regardie was
not yet of record, even though he waived as to all the consolidated cases. His contention
cannot prevail. He waived in all cases, through Mr. Rhoads. Further, the cases had been
consolidated for all purposes, presumably including jury waivers.


44 This is not a case of inadvertent waiver such as Boal v. Price Waterhouse & Co. (1985) 165
Cal.App.3d 806 [212 Cal.Rptr. 42].


Rosenthal can prevail on this issue only if the trial court abused its discretion. “Because the matter
is one addressed to the discretion of the trial court, that court's denial of a request for relief of jury
waiver cannot be reversed in the absence of proof of abuse of discretion. [Citations.] As with all
actions by a trial court within the exercise of its discretion, as long as there exists 'a reasonable or
even fairly debatable justification, under the law, for the action taken, such action will not be here
set aside, even if, as a question of first impression, we might feel inclined to take a different view
from that of the court below as to the propriety of its action.' ( Harrison v. Sutter St. Ry. Co. (1897)
116 Cal. 156, 161 [47 P. 1019].) ” ( Gonzales v. Nork (1978) 20 Cal.3d 500, 507 [143 Cal.Rptr.
240, 573 P.2d 458].)


In exercising its discretion, a trial court may consider diverse factors: “[D]elay in rescheduling the
trial for jury, lack of funds, timeliness of the request and prejudice to all the litigants.” ( McIntosh
v. Bowman (1984) 151 Cal.App.3d 357, 363 [198 Cal.Rptr. 533]; see, March v. Pettis (1977) 66
Cal.App.3d 473, 480 [136 Cal.Rptr. 3].) The court may also consider, “prejudice to ... the court,
or its calendar” ( Bishop v. Anderson (1980) 101 Cal.App.3d 821, 824 [161 Cal.Rptr. 884]), the
reason for the demand, i.e., whether it is merely a “pretext to obtain continuances and thus trifle
with justice” ( Cowlin v. Pringle (1941) 46 Cal.App.2d 472, 476 [116 P.2d 109]), whether the
parties seeking the jury trial will be prejudiced by the court's denial of relief ( Gonzales v. Nork,
supra., 20 Cal.3d at p. 511) and whether the other parties to the action desire a jury trial. ( March
v. Pettis, supra., 66 Cal.App.3d at p. 480.)


(31)Here, the trial court exercised its reasoned discretion in making its decision. ( Gonzales v.
Nork, supra., 20 Cal.3d at p. 511.) It was painfully aware of the havoc a jury trial would create in
the court system. “Counsel's time estimates for a nonjury trial were 'Four to five months. ... Six
or eight months.”' Rosenthal's counsel informed the trial judge that without a jury it would take
from eight to twelve months. The presiding judge of the court had said, “I predict that this will
be the longest civil trial in the history of this County.” The trial court recognized that a jury trial
would substantially *1177  prolong what was going to be an extremely lengthy trial: “You have
been talking about trial estimate that would be—well I shudder to think of it. ... It is that bad.”
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From the first status conference, the trial judge observed that a jury trial would entail “all sorts of
additional complex planning. ...” The trial court envisioned a “bifurcation or unconsolidation” if
the case had to be tried to a jury.


It is apparent that granting Rosenthal's belated request for a jury trial would substantially have
lengthened the trial, making the trial judge unavailable for other assignments beyond the already
time contemplated. It would probably have required vacating the stipulated trial date selected
months earlier, and might have necessitated two or more separate trials instead of the consolidated
trial. Obviously, granting Rosenthal relief from his waiver of jury trial would have caused prejudice
to the court and its calendar.


The Melchers never requested a jury trial; they were opposed to one. Aside from the fact that their
counsel believed the case to be an inappropriate one for a jury, the Melchers had a compelling
economic reason for their opposition. The action was costing them approximately $20,000 per
month. Any delay or increase in the length of trial would have increased their already staggering
legal expenses. Prejudice to the Melchers was a factor which, standing alone, justified the trial
court's denial of Rosenthal's request. ( Bishop v. Anderson, supra., 101 Cal.App.3d at p. 824.)


Rosenthal gave no reason for his lately found desire for a jury trial. It is well settled that a simple
change of mind is not enough to justify relief from a jury waiver. ( Gonzales v. Nork, supra., 20
Cal.3d at p. 508; March v. Pettis, supra., 66 Cal.App.3d at p. 480; Cloud v. Market Street Ry. Co.
(1946) 74 Cal.App.2d 92, 104 [168 P.2d 191].) Rosenthal's request appears to have been a tactical
about-face. It was not an abuse of discretion for the trial court to deny relief on that basis, alone.


The timing of Rosenthal's request for relief from his jury waiver suggests that it was a ploy to
obtain a continuance. His repeated requests for continuances had been denied; the March 4 trial
date appeared firm. But the trial court had stated that trial would probably have to be postponed
if the case was tried to a jury. What better way to compel a continuance than to demand a jury
trial? The implication is plain, and the trial judge most likely perceived it: Rosenthal's request
for relief from his waiver was a back door path to a continuance. The trial court was justified in
denying Rosenthal relief on the basis that his request was being used as a “pretext to obtain *1178
continuances and thus trifle with justice.” ( Cowlin v. Pringle, supra., 46 Cal.App.2d at p. 476.)


There existed in this case “reasonable or even fairly debatable justification, under the law, for the
action taken.” ( Harrison v. Sutter St. Ry. Co., supra., 116 Cal. at p. 161.) The trial court exercised
its discretion in the context of what it perceived to be these justifications. It did not act arbitrarily;
rather, it proceeded reasonably in making its decision. ( Gonzales v. Nork, supra., 20 Cal.3d at p.
511; McIntosh v. Bowman, supra., 151 Cal.App.3d at p. 363.)



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=101CAAPP3D824&originatingDoc=Ia83313f2fab311d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_824&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_824 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=20CALIF3D508&originatingDoc=Ia83313f2fab311d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_508&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_508 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=20CALIF3D508&originatingDoc=Ia83313f2fab311d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_508&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_508 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=66CAAPP3D480&originatingDoc=Ia83313f2fab311d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_480&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_480 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=74CAAPP2D92&originatingDoc=Ia83313f2fab311d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_225_104&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_104 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=74CAAPP2D92&originatingDoc=Ia83313f2fab311d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_225_104&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_104 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1946111607&pubNum=661&originatingDoc=Ia83313f2fab311d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=46CAAPP2D476&originatingDoc=Ia83313f2fab311d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_225_476&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_476 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=116CAL161&originatingDoc=Ia83313f2fab311d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_220_161&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_161 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=20CALIF3D511&originatingDoc=Ia83313f2fab311d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_511&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_511 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=20CALIF3D511&originatingDoc=Ia83313f2fab311d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_511&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_511 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=151CAAPP3D363&originatingDoc=Ia83313f2fab311d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_363&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_363 





Day v. Rosenthal, 170 Cal.App.3d 1125 (1985)
217 Cal.Rptr. 89


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 52


Finally, there has been no showing of prejudice by Rosenthal. He merely asserts that what he
missed is “the common sense of a jury ... the balance of collective reflection.” Every nonjury trial
lacks this “common sense” and “collective reflection.” The distinctive ingredient in a court trial is
the absence of group deliberation. This distinction, alone, cannot amount to prejudice. ( McIntosh
v. Bowman, supra., 151 Cal.App.3d at p. 363; Byram v. Superior Court (1977) 74 Cal.App.3d 648,
653 [141 Cal.Rptr. 604].)


“Prejudice by a nonjury trial cannot be presumed; on the contrary, it is presumed that the party
had the benefit of a fair and impartial trial as contemplated by the Constitution.” ( McIntosh v.
Bowman, supra., 151 Cal.App.3d at p. 363; Glogau v. Hagan (1951) 107 Cal.App.2d 313, 318-319
[237 P.2d 329].) Lack of prejudice is yet another reason why Rosenthal cannot prevail on the jury
trial question.


In face of the trial court's reasonable exercise of its discretion, Rosenthal makes two arguments
which need to be addressed, briefly. First, he suggests that the trial court had a predisposition
against a jury trial which caused it to exercise its discretion in an arbitrary manner. This is nonsense.
The court recognized that dealing with the 13 consolidated cases as jury matters would be complex.
Separating the legal jury issues from the equitable court issues would present difficult problems.
Finding jurors willing to serve for the requisite length of time would not be easy. Should anything
happen during trial which depleted the number of jurors and alternates below 12, the specter of
a mistrial would arise.


It was in this context that the trial court stated what was patent: “In view of the incredible burden
that this litigation imposes upon the taxpayers of this community .... I think it would be an
incredible abuse of the court's discretion to restore 45  the case to a jury calendar. ...” When the
court expressed its view, the extended deadline for a jury demand had long passed *1179  and
Rosenthal had already filed his two waivers. The trial court had given Rosenthal every opportunity
to exercise his constitutional right to a jury trial and had even bent the statutory rules in Rosenthal's
favor. His argument that the trial court's rational view amounted to a negative predisposition and
caused an arbitrary ruling, is specious.


45 “Restore” is inaccurate. The case had never been on the jury trial calendar.


Rosenthal also presents a novel claim that he was entitled to ride on the coattails of codefendant
Green, who also filed a jury demand on January 23, 1974. As had Rosenthal, Green had expressly
waived jury trial, in writing, twice, in waivers filed on his behalf by two sets of his attorneys.
The waivers had been filed in all the consolidated cases. Nevertheless, the trial court afforded Mr.
Nasatir the opportunity to waive or demand by October 31, 1973. By that date Mr. Nasatir had
filed neither a waiver nor a demand, nor had he asked for an extension of the deadline. From time
to time thereafter, the trial court made statements which implied that Green through Mr. Nasatir
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still had a right to demand a jury trial. However, the trial court never extended the deadline beyond
October 31, 1973.


Rosenthal is of the view that Green was entitled to a jury trial, as a matter of right, because of his
January 23, 1974, demand. In this, Rosenthal is in error. Green was in no different position on that
date than was Rosenthal. He had expressly waived a jury trial and had allowed the Code of Civil
Procedure section 631, subd. 4, time, as extended by the trial judge, to lapse without asserting his
right. His “demand” was nothing more than a request addressed to the court's discretion.


Furthermore, it was Green's demand, not Rosenthal's. Green is not here before this court,
complaining. Rosenthal has no standing to assert error with respect to Green ( Broadway Fed. etc.
Loan Assoc. v. Howard (1955) 133 Cal.App.2d 382, 400 [285 P.2d 61]; Fisher v. Nash Bldg. Co.
(1952) 113 Cal.App.2d 397, 404 [248 P.2d 466]).


Rosenthal voluntarily gave up his right to a jury trial. There is nothing in the record which supports
his contention that the trial court was required to return it.


We have examined each of Rosenthal's remaining contentions and find no error. 46


46 Rosenthal's counsel on appeal has raised and vigorously and skillfully presented every
conceivable issue which could be urged on behalf of his client. Notwithstanding counsel's
efforts, the decision below is sustained by the record.


The judgments are affirmed. *1180


Lui, Acting P. J., concurred.


ARABIAN, J.


I concur in the judgment and in the well reasoned analysis of the opinion. I write separately to
additionally address that aspect of the case which deals with the conduct of counsel. 1


1 All references herein deal exclusively with attorney at law Jerome B. Rosenthal.


Honorable men and women are plentiful in the profession of the law who fully fathom that
membership within its ranks entails privileges, conditions and burdens.
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Yet, the recorded history of this matter discloses a course of conduct pursued by a votary of greed,
who was insatiate in his avaricious appetite, lamentable in his judgment, and who engaged in a
constant and deliberate usurpation of his noble office.


“In a profession, where unbounded trust is necessarily reposed, there is nothing surprising that
fools should neglect it in their idleness, and tricksters abuse it in their knavery, but it is the more
to the honour of those, and I will vouch for many, who unite integrity with skill and attention,
and walk honourably upright where there are so many pitfalls and stumbling blocks for those of
a different character.” 2


2 Sir Walter Scott, The Antiquary, chapter 43.


Guiding this protracted litany of litigation through many years, counsel has arraigned his
profession, subjecting it to an abuse of the most pernicious kind.


He protests that his name and reputation have been besmirched by the judgment below and urges
that we allow him to rise phoenix-like 3  from the embers of his proven path of craft, trick and
falsehood.


3 A legendary bird represented by the ancient Egyptians as living five or six centuries in the
Arabian desert, being consumed in fire by it own act, and rising in youthful freshness from
its own ashes. (Webster's Third New Internat. Dict., p. 1699.)


“In law, what plea so tainted and corrupt but, being seasoned with a gracious voice, obscures the
show of evil?” 4  Here none so obscures.


4 Shakespeare, Merchant of Venice, act 3, scene 2.


The answer to his plea and protest is as follows: “Craft is the vice, not the spirit of the profession.
Trick is professional prostitution. Falsehood is professional apostasy. The strength of a lawyer is
in thorough knowledge of legal truth, in thorough devotion to legal right. Truth and integrity can
*1181  do more in the profession than the subtlest and wiliest devices. The power of integrity is
the rule; the power of fraud is the exception.” 5


5 Judge Edward G. Ryan, Address, University of Wisconsin Law School, 1880.


A petition for a rehearing was denied September 6, 1985, and appellants' petition for review by
the Supreme Court was denied October 16, 1985. *1182


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Supreme Court of California


JAMES E. DENHAM, Petitioner,
v.


THE SUPERIOR COURT OF LOS ANGELES COUNTY,
Respondent; MARSH & KIDDER et al., Real Parties in Interest.


L.A. No. 29704.
May 6, 1970.


SUMMARY


A defendant in a civil action sought a writ of mandate to compel the trial court to dismiss the action
for plaintiff's failure to bring it to trial within two years after filing.


The Supreme Court denied a peremptory writ, holding that the trial court did not abuse its discretion
in denying the motion to dismiss. The court pointed out that the statute placed no restriction on the
exercise of the trial court's discretion. It took the view that a refusal to dismiss should be upheld if
there was any basis upon which such action could be sustained and if it appeared that no injustice
would result. It was further pointed out that there was no requirement that a motion to dismiss must
be granted unless opposed by an adequate showing of diligence or excuse for delay. (Opinion by
McComb, J., expressing the unanimous view of the court.)


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c)
Dismissal and Nonsuit § 59(2)(b)--Delay in Bringing Action to Trial--Two-Year Limitation--
Discretion of Court.
The trial court did not abuse its discretion in denying defendant's motion to dismiss a civil action
for failure to bring it to trial within two years of filing (Code Civ. Proc., § 583, subd. (a)), where,
though the affidavit of plaintiffs' attorney did not set forth facts showing an excuse for the delay, it
could be presumed that the court commissioner conducting the hearing on the motion was informed
that there had been various changes in attorneys and in the law firm representing plaintiffs and
that the commissioner took judicial notice of such changes (Evid. Code, § 452, *558  subd. (g)),
where innumerable pleadings were filed by the parties to the action, where the condition of the
trial court's calendar showed that it would have been useless for plaintiffs to attempt to obtain an
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accelerated trial date, and where denial of the motion would result in a trial on the merits of an
action which both parties had announced they were ready to try.


[Construction and application of statutory requirement or rule of court that action should be
brought to trial within specified time, note, 112 A.L.R. 1158. See also Cal.Jur.2d, Rev., Dismissal
and Nonsuit, §§ 27, 28; Am.Jur.2d., Dismissal, Discontinuance, and Nonsuit, § 61.]


(2)
Dismissal and Nonsuit § 66--Delay in Bringing Action to Trial--Duty to Dismiss.
Code Civ. Proc., § 583, subd. (a), giving a trial court discretion to dismiss an action for want
of prosecution if it is not brought to trial within two years after filing, places no restrictions on
the exercise of the trial court's discretion; in particular, there is no requirement that a motion to
dismiss must be granted unless opposed by an adequate showing of diligence or excuse for delay
(Disapproving language to the contrary in Breckenridge v. Mason, 256 Cal.App.2d 121 [64 Cal.
Rptr. 201]; Black Bros. Co. v. Superior Court, 265 Cal.App.2d 501 [71 Cal.Rptr. 344]; City of
Los Angeles v. Superior Court, 271 Cal. App.2d 292 [76 Cal.Rptr. 256]; Market-Front Co. v.
Superior Court, 271 Cal.App.2d 505 [76 Cal.Rptr. 526]; Paul W. Speer, Inc. v. Superior Court,
272 Cal.App.2d 32 [77 Cal.Rptr. 152]; and Carnation Co. v. Superior Court, 1 Cal.App.3d 891
[82 Cal.Rptr. 98].)


(3)
Dismissal and Nonsuit § 63(6)--Delay in Bringing Action to Trial--Delay Less Than Five Years--
Review.
A trial court's refusal to dismiss a civil action under Code Civ. Proc., § 583, subd. (a), for failure
to bring it to trial within two years of filing should be upheld if there is any basis upon which such
action can be sustained and if it appears that no injustice will result therefrom; the discretion is
that of the trial court and it will be disturbed only in cases of manifest abuse.


(4)
Dismissal and Nonsuit § 63(6)--Delay in Bringing Action to Trial--Delay Less Than Five Years--
Review.
A writ of mandamus would not be granted to compel a trial court to dismiss a civil action for
failure to bring it to trial within two years (Code Civ. Proc., § 583 subd. (a)), where there was
not an entire absence of any showing constituting good cause for delay presented in the trial court
upon the hearing of the motion to dismiss. *559


(5)
Appeal § 1222(1)--Review--Discretion of Lower Court.
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A reviewing court should not disturb the exercise of a trial court's discretion unless it appears that
there has been a miscarriage of justice.


(6)
Dismissal and Nonsuit § 59(1)(a)--Delay in Bringing Action to Trial-- Policy of Law.
The policy underlying the dismissal statute, which seeks to prevent unreasonable delays in
litigation, is less powerful than that which seeks to dispose of litigation on the merits rather than
on procedural grounds.


COUNSEL
Robinow & Heath, Robert W. Robinow and Acret & Perrochet for Petitioner.
No appearance for Respondent.
Harris K. Lyle, Donald E. Werner and Edward L. Lascher for Real Parties in Interest.
Edward I. Pollock and Leonard Sacks as Amici Curiae on behalf of Real Parties in Interest.


McCOMB, J.


Petitioner (hereinafter referred to as “defendant Denham”) moved in respondent court, under
section 583 of the Code of Civil Procedure, for dismissal of an action not brought to trial within
two years of the date of the filing thereof. Respondent court denied his motion, and he here seeks a
writ of mandate to compel respondent court to dismiss the action for failure to diligently prosecute.


Facts: June 19, 1964, real parties in interest (hereinafter referred to as “plaintiffs”) filed an action
against defendant Denham, the Board of Supervisors of Los Angeles County (hereinafter referred
to as “the board of supervisors”), and Glens Falls Insurance Co. (hereinafter referred to as “Glens
Falls”) to collect $21,334.63 and enforce a labor and material bond after construction by plaintiffs
of a certain vivarium (animal housing and testing annex). Prior thereto, a stop notice had been
delivered to the board of supervisors on behalf of plaintiffs, pursuant to *560  section 1190.1 of
the Code of Civil Procedure. At the time the action was filed, plaintiffs were represented by the
law firm of Lyle, Yudelson & Di Giuseppe, with James Di Giuseppe handling the matter.


By July 13, 1964, a copy of the summons and complaint had been served on each of the defendants.
The board of supervisors filed an answer July 3, 1964, and extensions of time to appear were
granted defendant Denham and Glens Falls at their request. August 31, 1964, a demurrer was filed
on behalf of defendant Denham and Glens Falls, and the hearing thereon was set for September 8,
1964. The hearing was continued to September 22, 1964, at which time the demurrer was sustained
and plaintiffs given 30 days in which to amend.


An amended complaint was filed October 22, 1964. October 30, 1964, it was stipulated that the
answer filed by the board of supervisors July 3, 1964, to the original complaint would be deemed
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an answer also to the amended complaint. Defendant Denham and Glens Falls were granted an
extension to plead to November 16, 1964, and they thereafter filed a demurrer to the first amended
complaint. The demurrer was overruled November 30, 1964.


The attorneys for defendant Denham and Glens Falls contacted James Di Giuseppe, plaintiffs'
attorney, to ascertain whether they should answer all three causes of action stated in the complaint,
and a further continuance was agreed upon. James Di Giuseppe subsequently wrote the attorneys
twice, requesting that an answer be filed. Thereafter, the attorneys asked for additional time
because of a past illness. Finally, February 10, 1965, after James Di Giuseppe had again contacted
the attorneys, an answer, as well as a cross-complaint seeking damages of $20,000, was filed on
behalf of defendant Denham and Glens Falls. Plaintiffs filed an answer to the cross-complaint
March 16, 1965, at which time a demand was made for a bill of particulars. Defendant Denham
and Glens Falls answered the demand May 5, 1965, and made a similar demand on plaintiffs.
Plaintiffs, after notice by defendant Denham given August 27, 1965, that if the bill of particulars
was not furnished within 15 days, he would move for an order imposing sanctions, filed a bill of
particulars September 10, 1965.


In the meantime, April 30, 1965, the law firm of Lyle, Yudelson & Di Giuseppe, representing
plaintiffs, was dissolved. At that time, Mr. Yudelson, who had had the primary responsibility of
preparing briefs and pleadings, left the firm to become a sole practitioner. Beginning May 1, 1965,
the firm was known as Lyle & Di Giuseppe and consisted of Harris K. Lyle, James Di Giuseppe,
and Joseph Di Giuseppe. The responsibilities formerly handled by Mr. Yudelson were assumed
by Joseph Di Giuseppe.


In July 1965, the attorneys for defendant Denham and Glens Falls filed *561  a motion for an
order exonerating the stop notice release bond and releasing the security for said bond. Between
July 7, 1965, and August 18, 1965, various points and authorities were filed by both sides, and
August 23, 1965, the motion was granted.


On the first court date of 1966, Joseph Di Giuseppe was sworn in as a Commissioner of the
Municipal Court of the Los Angeles Judicial District and thereafter had no further connection with
the firm of attorneys representing plaintiffs. As a result, James Di Giuseppe was required to assume
a tremendously increased work load, due to the fact that Harris K. Lyle was approximately 72 years
of age, and certain physical deformities from which he had been suffering for a number of years
were becoming more pronounced, thereby preventing him from handling any of the additional
responsibilities resulting from the departure of Joseph Di Giuseppe.


Between August 1965 and July 1966, James Di Giuseppe had several conversations with
defendants' attorneys, in which the possibility of settlement was mentioned. July 13, 1966, it
appearing that a settlement would not be reached, James Di Giuseppe sent said attorneys a
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certificate of readiness for execution by them. They reported, however, that defendant Denham
was out of town, that he would not be back for several weeks, and that they could not execute the
certificate without his authorization. They also stated that they thought additional discovery by
way of depositions and interrogatories would be required.


Subsequently, defendants' attorneys notified James Di Giuseppe that they wished to take the
depositions of plaintiffs, and arrangements were made, for the depositions to be taken September 9,
1966. At that time, however, James Di Giuseppe was engaged in a trial and requested a continuance
to October 25, 1966. The depositions were then taken on the rescheduled date.


December 22, 1966, James Di Giuseppe was sworn in as a Judge of the Municipal Court of the
Los Angeles Judicial District. Prior thereto, Mr. Lyle had had nothing to do with the present case
and was completely unfamiliar with its background or status. At the time of James Di Giuseppe's
judicial appointment, due to the large volume of business then pending in the office, it was
apparently physically impossible for Mr. Lyle to give immediate attention to this case and many
others then pending.


At the time he was appointed to the bench, James Di Giuseppe was in the middle of the trial of a
cause entitled, “Dorothy Rickless, Plaintiff, v. Hubert A. Temple, et al., Defendants.” numbered
786 250 on the records of the Superior Court of Los Angeles County. Mr. Lyle was required to
obtain a continuance of the trial and devote practically all of his time to familiarizing himself with
the pleadings, the testimony already taken (approximately 800 pages), the depositions, and the
prospective evidence to be *562  given in the defense. As a result, it was late in February 1967
before he became aware that the present case was in his office. At that time, he inquired about
the status of the memorandum to set and was orally informed by Judge Di Giuseppe and his then
secretary that a proper memorandum to set had been filed.


In October 1967, Mr. Lyle had occasion to review the file personally and saw that it did not contain
a copy of a memorandum to set. Realizing that Judge Di Giuseppe and his then secretary had been
mistaken when they told him a memorandum to set had been filed, he immediately prepared one
on behalf of plaintiffs. Earlier that month, a substitution of attorneys had been filed substituting
Harry K. Lyle and Donald E. Werner as attorneys for plaintiffs. Interrogatories were prepounded
to defendant Denham, and his answer was filed November 20, 1967. The at-issue memorandum
and certificate of readiness was then filed by plaintiffs November 28, 1967.


One year later, November 29, 1968, respondent court set a pretrial hearing for February 13, 1969.
At that time, it was stipulated that the action be dismissed as to the board of supervisors, and a
trial date was set for April 21, 1969, in department 1.
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Around the middle of March 1969, counsel arranged for the deposition of defendant Denham to
be taken April 10, 1969. April 8, 1969, defendant Denham gave notice that April 18, 1969, he
would move to dismiss the action for failure to prosecute with reasonable diligence, since it had
not been brought to trial more than two years after it was filed (Code Civ. Proc., § 583). April 10,
1969, Donald E. Werner filed a declaration in opposition to the motion to dismiss, with points and
authorities. In the declaration, Mr. Werner merely indicated that pretrial had been held in February
1969, that a trial date of April 21, 1969, had been assigned to the case, that a deposition of plaintiff
had been taken and depositions of defendant and a witness were then set, and that plaintiff was
ready to proceed to trial April 21, 1969. 1


1 The declaration reads: “DONALD E. WERNER, being first duly sworn, deposes and says:
“That I am an attorney at law licensed to practice before all Courts of the State of California,
and am one of the attorneys of record for the plaintiff in the above-entitled action.
“That a pretrial in this case was held in February, 1969, and a trial date of April 21, 1969,
assigned to the case. That a deposition of the plaintiff was taken and depositions of the
defendant and a witness are now set.
“That the plaintiff is ready to proceed to trial on April 21, 1969.
“I declare under penalty of perjury that the foregoing is true and correct.
“Executed this 9th day of April, 1969, at Van Nuys, Calif.
(Signed) Donald E. Werner
DONALD E. WERNER”


Since April 18, 1969, was a Friday, and it was the policy of respondent *563  court not to hear such
motions on a Friday, the matter was reset to be heard April 21, 1969, which was the date set for the
trial. At that time, counsel for the parties appeared in department 63, where defendant Denham's
motion was heard by Commissioner Nichols acting as a temporary judge (see Cal. Const., art. VI,
§ 21; People v. Tijerina (1969) 1 Cal.3d 41, 48–49 [81 Cal.Rptr. 264, 459 P.2d 680]). No reporter
was present, and there is therefore no record of the proceedings. However, in his declarations and
points and authorities in opposition to defendant Denham's petition for writ of mandate, Mr. Werner
represents that a discussion was had regarding the delay and that he informed the commissioner
generally that there had been the various changes in attorneys and in the law firm representing
plaintiffs, that there had been some correspondence between the parties, and that he had to a certain
extent relied on court procedure in getting the matter set for trial. The commissioner denied the
motion to dismiss, and the case was sent to department 1 (the master calendar court) to be assigned
for trial.


When the case was called in department 1, counsel for both sides announced readiness for trial.
However, no court being available April 21, 1969, to hear the case, it was trailed to April 22, 1969.
It was finally assigned out April 23, 1969, at which time counsel for both sides again announced
in department 1 that they were ready for trial. In department 21, however, to which the case was
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assigned, defendant Denham's attorney moved for continuance to prepare a petition for writ of
mandate, and his motion was granted. This proceeding resulted.


(1a) Question: Did the trial court abuse its discretion in denying the motion to dismiss plaintiffs'
amended complaint?


No. (2) Under section 583, subdivision (a), of the Code of Civil Procedure, the trial court, in
its discretion, may dismiss an action for want of prosecution if it is not brought to trial within
two years after it was filed. The statute places no restrictions on the exercise of the trial court's
discretion, and in particular there is no requirement that the motion to dismiss “must” be granted
unless opposed by an adequate showing of diligence or excuse for delay. (Language to the contrary
in Breckenridge v. Mason, 256 Cal.App.2d 121, 127 [4] [64 Cal.Rptr. 201]; Black Bros. Co. v.
Superior Court, 265 Cal.App.2d 501, 507 [6b] [71 Cal.Rptr. 344]; City of Los Angeles v. Superior
Court, 271 Cal.App.2d 292, 298 [76 Cal.Rptr. 256]; Market-Front Co. v. Superior Court, 271
Cal.App.2d 505, 506 [1a]-507 [1b] [76 Cal.Rptr. 526]; Paul W. Speer, Inc. v. Superior Court, 272
Cal.App.2d 32, 36, 37 [5] [77 Cal.Rptr. 152]; and Carnation Co. v. Superior Court, 1 Cal.App.3d
891, 895 [2] [82 Cal.Rptr. 98], is disapproved.) 2  *564


2 Under an amendment to section 583, subdivision (a), of the Code of Civil Procedure,
effective January 1, 1970, the Judicial Council is authorized to adopt rules prescribing the
procedure for obtaining such a dismissal. Rule 203.5 of the California Rules of Court,
effective January 1, 1970, enacted under the authority thus given to the Judicial Council, sets
forth the factors which must now be considered on a motion for such a dismissal.


(3) The exercise of the trial court's discretion will be disturbed only for clear abuse (Weeks v.
Roberts, 68 Cal.2d 802, 806 [69 Cal.Rptr. 305, 442 P.2d 361]); and if there is any basis upon which
its action can be sustained, and it appears that no injustice will result therefrom, a refusal to dismiss
should be upheld (cf. Bried v. Superior Court, 11 Cal.2d 351, 355 [79 P.2d 1091]). As stated by
this court in Hayashi v. Lorenz, 42 Cal.2d 848, 851 [271 P.2d 18], “The discretion is that of the trial
court and it will be disturbed only in cases of manifest abuse.” Furthermore, in Pacific Greyhound
Lines v. Superior Court, 28 Cal.2d 61, 68 [8] [168 P.2d 665], this court said: “As declared for this
court by Mr. Justice Shenk in Charles L. Donohoe Co. v. Superior Court (1927) 202 Cal. 15, 18
.... ‘It is only when there is an entire absence of any showing constituting good cause presented
in the Superior Court upon the hearing of the motion to dismiss that a writ of mandate to compel
the dismissal of the action may properly issue.”’ (See also Paul W. Speer, Inc. v. Superior Court,
supra., 272 Cal. App.2d 32, 36 [2, 3].) ( 4) In the present case, as will hereinafter appear, there
was not “an entire absence of any showing constituting good cause presented in [respondent court]
upon the hearing of the motion to dismiss.” Accordingly, the petition for writ of mandate should
be denied.
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(1b) The affidavit filed by plaintiffs' attorney did not set forth any facts showing an excuse for
the delay in bringing plaintiffs' action to trial; and the record in respondent court does not reflect
what showing was made orally at the hearing on the motion to dismiss, the proceedings at the
hearing not having been recorded. However, it is settled that: “A judgment or order of the lower
court is presumed correct. All intendments and presumptions are indulged to support it on matters
as to which the record is silent, and error must be affirmatively shown. This is not only a general
principle of appellate practice but an ingredient of the constitutional doctrine of reversible error.” (3
Witkin, Cal.Procedure (1954) Appeal, § 79, pp. 2238–2239; Minardi v. Collopy, 49 Cal.2d 348,
353 [7] [316 P.2d 952]; Coleman v. Farwell, 206 Cal. 740, 742 [2] [276 P. 335].)


Thus, it will be presumed that, as alleged in the declarations and points and authorities in opposition
to defendant Denham's petition for writ of mandate, plaintiffs' present attorney informed the
commissioner conducting the hearing that there had been the various changes in attorneys and in
the law firm representing plaintiffs. In addition, it will be presumed that the commissioner took
judicial notice under section 452, subdivision (g), of *565  the Evidence Code 3  of such changes,
particularly inasmuch as two of them resulted from the appointment of a member of the firm as
commissioner or judge of the Los Angeles Municipal Court. As pointed out by Mr. Witkin in his
work on Evidence, “Sometimes ‘common knowledge’ is merely that of the particular professional
group which administers the judicial processes, i.e., the bench and bar.” (Witkin, Cal. Evidence
(2d ed. 1966) Judicial Notice, § 175, subd. (6), p. 162; cf. People v. Adamson, 34 Cal.2d 320, 333
[16] [210 P.2d 13]; Estate of Loud, 70 Cal.App.2d 399, 403 [161 P.2d 49].)


3 Section 452 of the Evidence Code provides, in part: “Judicial notice may be taken of the
following matters to the extent that they are not embraced within Section 451:
“
. . . . .
“(g) Facts and propositions that are of such common knowledge within the territorial
jurisdiction of the court that they cannot reasonably be the subject of dispute.”


Innumerable pleadings were filed by the parties to the action, as reflected by the voluminous court
file. It has been held with respect to the five-year mandatory period that such fact, in itself, does
not constitute sufficient excuse for the delay. (Hayutin v. Rudnick, 158 Cal.App.2d 593, 595 [1]
[322 P.2d 1023].) The present case, however, involves the two-year discretionary period, and the
fact that innumerable pleadings were filed is a factor which, together with the frequent changes in
plaintiffs' attorneys' law firm and the resultant pressure on the attorneys remaining in the office,
may be considered in determining whether plaintiffs have shown that the delay was excusable.


It will be observed that although plaintiffs' certificate of readiness was filed November 28, 1967,
it was not until November 29, 1968, that respondent court assigned a pretrial hearing date. The
pretrial hearing was set for February 13, 1969, at which time the case was set for trial April 21,
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1969, well within the mandatory five-year period. 4  Defendant Denham suggests that because
plaintiffs did not take any steps, after filing their certificate of readiness, to obtain an accelerated
trial date, they have shown no excuse for the year's delay in obtaining a trial date. Respondent
court, however, must be deemed to have knowledge of the condition of its *566  own calendar.
(Evid. Code, § 452; see Stuart v. Hollywood Turf Club, 146 Cal.App.2d 261, 263 [303 P.2d 897].)
According to reports filed by respondent court with the Judicial Council, of which reports this court
may take judicial notice (see Whittaker v. Superior Court, 68 Cal.2d 357, 362, fn. 4 [66 Cal.Rptr.
710, 438 P.2d 358]), in October 1967 there were pending in the central branch of respondent court
over 7,500 civil cases which were at issue and in which certificates of readiness were filed. Of
these, approximately 3,900 has been set for future contested trial. In December 1968, there were
17,296 civil cases which were at issue and in which certificates of readiness had been filed, and
only 1,700 of them had been set for future contested trial. By November 1969, the backlog of civil
cases awaiting trial setting had mounted to more than 18,000. Under the circumstances, it would
have been useless for plaintiffs to attempt to obtain an accelerated trial date.


4 As noted above, although defendant had agreed to the trial date of April 21, he gave notice on
April 8 that he would move to dismiss the action on April 18, and because of the intervening
weekend the motion was not actually heard until the day set for trial. We observe that when
a defendant proposes to move for dismissal for want of prosecution, he should himself use
reasonable diligence to file his motion and bring it to hearing sufficiently in advance of the
trial date to avoid inconveniencing the court, the parties, and the witnesses. A failure to do
so, moreover, may be taken into consideration by the court in ruling on the motion.


(5) As indicated above, a reviewing court should not disturb the exercise of a trial court's discretion
unless it appears that there has been a miscarriage of justice. Thus, in Loomis v. Loomis, 181
Cal.App.2d 345, 348–349 [4–6] [5 Cal.Rptr. 550], it was said: “It is fairly deducible from the
cases that one of the essential attributes of abuse of discretion is that it must clearly appear to
effect injustice. [Citations.] Discretion is abused whenever, in its exercise, the court exceeds the
bounds of reason, all of the circumstances before it being considered. The burden is on the party
complaining to establish an abuse of discretion, and unless a clear case of abuse is shown and
unless there has been a miscarriage of justice a reviewing court will not substitute its opinion and
thereby divest the trial court of its discretionary power.” (See also City of Los Angeles v. Superior
Court, 271 Cal.App.2d 292, 294 [1] [76 Cal.Rptr. 256]; Ordway v. Arata, 150 Cal.App.2d 71, 78
[309 P.2d 919]; Estate of Hart, 119 Cal.App.2d 310, 318 [12] [259 P.2d 703].)


(1c) In the present case, the result of respondent court's denying the motion to dismiss will be to
have a trial on the merits of an action which both parties announced they were ready to try. ( 6)
Although a defendant is entitled to the weight of the policy underlying the dismissal statute, which
seeks to prevent unreasonable delays in litigation, the policy is less powerful than that which seeks
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to dispose of litigation on the merits rather than on procedural grounds. (Daley v. County of Butte,
227 Cal.App.2d 380, 390 [7] [38 Cal.Rptr. 693].) *567


The alternative writ of mandamus is discharged, and the petition for a peremptory writ is denied.


Mosk, Acting C. J., Peters, J., Tobriner, J., Burke, J., Sullivan, J., and Files, J., *  concurred.
* Assigned by the Acting Chairman of the Judicial Council.


On May 27, 1970, the opinion was modified to read as printed above. *568


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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239 Cal.App.4th 828
Court of Appeal, First District, Division 4, California.


Christine DIAMOND et al., Plaintiffs and Respondents,
v.


Serge RESHKO et al., Defendants and Appellants.


A139251
|


Filed August 20, 2015
|


As Modified September 17, 2015


Synopsis
Background: Taxi cab passenger brought action against taxi driver, taxi company, and other
motorist after she was injured in vehicle collisions. After settlement was reached with taxi
defendants, a jury trial was held at which taxi defendants agreed to appear and participate as a
party defendant. The Superior Court, San Francisco City & County, No. CGC–11–511948, Peter
J. Busch, J., decline to admit evidence of the settlement agreement, and later entered judgment on
jury verdict for passenger, and other motorist appealed.


Holdings: The Court of Appeal, Ruvolo, P.J., held that:


[1] settlement agreement was admissible, and


[2] exclusion of settlement agreement was a miscarriage of justice which required reversal.


Reversed.


Procedural Posture(s): On Appeal; Judgment.


West Headnotes (17)


[1] Appeal and Error Admission or exclusion of evidence in general
A trial court's ruling on the admissibility of evidence is generally reviewed for abuse of
discretion.
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2 Cases that cite this headnote


[2] Appeal and Error Evidence and Witnesses in General
Court of Appeal would review for abuse of discretion trial court's evidentiary rulings, in
taxi cab passenger's personal injury action against other motorist, which prevented jury
from knowing about taxi cab passenger's settlement with taxi defendants.


3 Cases that cite this headnote


[3] Evidence Compromise or settlement
Evidence of a settlement agreement between a plaintiff and one or more joint tortfeasors
is not admissible to prove the liability of the settling tortfeasor. Cal. Evid. Code § 1152.


1 Cases that cite this headnote


[4] Witnesses Settlement agreements
Evidence of a plaintiff's settlement with one or more defendants is admissible at trial to
prove witness bias and to prevent collusion. Cal. Evid. Code § 1152.


1 Cases that cite this headnote


[5] Compromise, Settlement, and Release Settlement with fewer than all defendants;
"Mary Carter" agreements
When a defendant is a party to a sliding scale settlement, which is also called a “Mary
Carter” agreement, that agreement must be disclosed to the jury if the settling defendant
testifies at trial, unless the court finds that the disclosure will create a substantial danger
of undue prejudice. Cal. Civ. Proc. Code § 877.5(a)(2).


[6] Compromise, Settlement, and Release Illegality
Witnesses Settlement agreements
A term in a settlement agreement requiring the settling defendant to stay in the case during
trial is not per se improper, but the settling defendant's position should be revealed to the
court and jury to avoid committing a fraud on the court, and to permit the trier of fact to
properly weigh the settling defendant's testimony.
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1 Cases that cite this headnote


[7] Compromise, Settlement, and Release Admissibility
Witnesses Settlement agreements
An agreement requiring a settling defendant to participate as a party and/or witness at
a subsequent jury trial is presumptively admissible evidence at that trial, as without this
evidence, the jury is prevented from fully assessing the motivations of both the plaintiff
and the settling defendant, and from properly weighing the credibility of their witnesses.


[8] Pretrial Procedure Motions in limine;  preclusion of evidence, argument, or
reference
While trial judges ordinarily enjoy broad discretion with respect to the admission and
exclusion of evidence in ruling on motions in limine, a court's discretion is limited by the
legal principles applicable to the case.


[9] Pretrial Procedure Motions in limine;  preclusion of evidence, argument, or
reference
Trial Admission of evidence in general
The scope of discretion with respect to the admission and exclusion of evidence in ruling
on motions in limine always resides in the particular law being applied, i.e., in the legal
principles governing the subject of the action.


[10] Courts Abuse of discretion in general
Action that transgresses the confines of the applicable principles of law is outside the scope
of discretion, and such action is called an “abuse” of discretion.


[11] Witnesses Interest of party to civil action or proceeding in general
Settlement agreement between taxi cab passenger and taxi defendants which required
defendants to appear and participate at trial was admissible in passenger's personal
injury action against other motorist involved in accident; jury was deprived of its
right to determine whether taxi defendants' evidence, arguments, and concessions were
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substantively genuine, or whether that its presentation was biased and it had tactically
joined forces with passenger for reasons unrelated to the merits of passenger's case.


[12] Appeal and Error Structural, fundamental, or constitutional error
“Structural errors” as would require reversal are structural defects in the constitution of
the trial mechanism affecting the framework within which the trial proceeds, rather than
simply an error in the trial process itself.


[13] Appeal and Error Structural, fundamental, or constitutional error
A structural error requires reversal without regard to the strength of the evidence or other
circumstances.


[14] Appeal and Error Structural, fundamental, or constitutional error
A structural error which would require reversal is one that, by its very nature, implicates
the fundamental fairness of judicial proceedings.


[15] Appeal and Error Documentary evidence
Exclusion of settlement agreement between taxi passenger and taxi cab defendants,
which required taxi defendants to appear and participate at trial, from trial of passenger's
remaining claims against other motorist involved in accident was not structural error;
rather, Court of Appeal would review error for a miscarriage of justice.


[16] Appeal and Error Relation Between Excluded Evidence and Final Outcome or
Result
A trial court's error in excluding evidence is grounds for reversing a judgment only if
the party appealing demonstrates a miscarriage of justice, that is, that a different result
would have been probable if the error had not occurred; a miscarriage of justice should
be declared only when the court, after an examination of the entire cause, including the
evidence, is of the opinion that it is reasonably probable that a result more favorable to the
appealing party would have been reached in the absence of the error.
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[17] Appeal and Error Opinions and conclusions in general
Exclusion of settlement agreement between taxi cab passenger and taxi defendants,
which required defendants to appear and participate at trial, from passenger's personal
injury action against taxi defendants and other motorist involved in accident was a
miscarriage of justice which required reversal; material conflicts in the trial evidence
bore directly on difficult tasks of determining the primary cause of the accident and the
extent of passenger's damages, jury was prevented from fully assessing the credibility of
the witnesses called by passenger and taxi defendants and from evaluating the tactical
motivations underlying the presentations and arguments advanced at trial.


See 6 Witkin & Epstein, Cal. Criminal Law (4th ed. 2012) Reversible Error, § 8.


**440  Trial Court: San Francisco Superior Court, Trial Judge: Hon. Peter J. Busch. (San Francisco
City & County Super. Ct. No. CGC–11–511948)


Attorneys and Law Firms


Counsel for Appellants: Law Office of Michael F. Brown and Michael F. Brown, Sedgwick LLP,
Christina J. Imre, Douglas J. Collodel, Michael M. Walsh.


Counsel for Respondents Amir Mansouri and Antonin Mastalir: Gilbert, Kelly, **441  Crowley
& Jennett LLP, Timothy W. Kenna, Paul A. Bigley, Rebecca J. Smith


Counsel for Respondents Christine Diamond and Andrew Diamond: Bartko, Zankel, Bunzel &
Miller, Stephen T. Cox, Simon R. Goodfellow


RUVOLO, P.J.


*830  I.


INTRODUCTION


Christine Diamond was injured while riding as a passenger in a taxi that was involved in a collision
with another car. Diamond and her husband, Andrew (the Diamonds), brought a negligence action
against the drivers and owners of each vehicle. The Diamonds settled their claims against the taxi
driver, Amir Mansouri, the owner of the cab, Antonin Mastalir, and the Yellow Cab Collective
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(referred to collectively in the singular as Yellow Cab). Pursuant to a provision in the settlement
agreement, Yellow Cab agreed to appear and participate as a party defendant at the Diamonds' jury
trial. At the conclusion of the evidence the jury found both drivers were negligent and attributed
60 percent responsibility to the driver of the other car, Serge Reshko, and his mother, Valentina
Reshko (the Reshkos). The trial court *831  entered a judgment on the jury verdict holding the
Reshkos liable to the Diamonds for $406,698, plus fees and costs.


On appeal, the Reshkos contend the trial court committed structural error by excluding evidence of
the pretrial settlement between the Diamonds and Yellow Cab. We hold that, while not structural
error, the trial court abused its discretion by excluding this relevant evidence and, under the
circumstances, the error was prejudicial. Therefore, the judgment must be reversed.


II.


STATEMENT OF FACTS


A. Background
The accident that gave rise to this litigation occurred shortly before 7:00 p.m. on January 4, 2011,
at the intersection of California and Cherry Streets in San Francisco. That segment of California
Street consists of four driving lanes, two facing east and two west, with outside parking lanes on
each side. The intersection at California and Cherry is controlled by traffic lights.


San Francisco Police Officer Mark Lantrip investigated the accident and prepared a police report.
When he arrived at the scene, two vehicles were in the middle of the intersection, a Yellow Cab taxi
that had been broadsided and a Chevrolet Caprice with front-end damage. The occupants of both
vehicles had been transported to San Francisco General Hospital, where Lantrip went to interview
them.


Christine Diamond, a passenger in the cab, made the following statement: “I remember being in
the cab and it was making a U-turn. A motorcycle went by and the cab driver hits his brakes. After
that, the cab driver proceeded to make a U-turn and I don't remember anything after that.” Amir
Mansouri, the cab driver, told Lantrip that he picked up his fare on California Street in front of
California Pacific Medical Center (CPMC), and then waited at the intersection with Cherry Street
for the light regulating the cars on California Street to turn yellow. Then, Mansouri reported, “I
got situated to make a U-turn. I started into the intersection to make a U-turn and the light turned
red. As I was making the U-turn, I was making the U-turn [sic ] and the car hit me.”
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Serge Reshko, the driver of the other car, left the hospital before Lantrip arrived, **442  so Lantrip
contacted him by telephone the day after the accident. Reshko said he was traveling in the inside
(left) lane on California Street, heading toward Cherry Street. As he approached the light, Reshko
reported, *832  “I saw the cab starting to make a U-turn in front of me. I hit my brakes and skidded
into the cab. I was going about 35 miles per hour.”


Lantrip also made telephone contact with an eyewitness to the accident, Joe Sweeney. Sweeney
gave the following statement: “I was the first car at the light on Cherry street facing south.... I saw
the cab in the far right lane [on California Street] beginning to make a U-turn. Cab was halfway
into the turn and the Chevy broadsided it. I spoke to the driver of the Chevy and he said to me ‘That
was a stupid thing he did, making the turn like that’ and I told him, ‘Well, you were speeding.’
And he replied, ‘I was trying to make the light.’ ”


Lantrip issued a citation to Mansouri for making an improper U-turn from an outside lane and
also cited Reshko for speeding. As part of his investigation, Lantrip made a determination that
the improper U-turn was the primary collision factor in the accident, and the other vehicle that
was traveling too fast for conditions was an associated factor. Lantrip concluded that the speed
of the approaching vehicle was not the primary factor because “[i]f the U-turn wasn't made, the
speeding vehicle probably would have made it through the intersection without striking another
vehicle. [¶] And our opinion as traffic accident investigators, the cab driver should have gone
around the block instead of trying to make an illegal U-turn in the middle of an intersection with
other vehicles present.”


B. The Lawsuit
In June 2011, the Diamonds filed this negligence action against Yellow Cab and the Reshkos.
A jury trial was scheduled to begin on September 24, 2012. In their September 2012 mediation
brief, the Diamonds took the position that the extensive discovery conducted by the parties
established that the clear negligence of both drivers caused Christine Diamond extensive injuries,
and that insurance companies for both sets of defendants had committed bad faith by rejecting the
Diamonds' demands to pay their respective policy limits.


When the case was called for trial on September 24, 2012, Yellow Cab disclosed to the Reshkos
and the trial court that it had reached a settlement with the Diamonds. The trial was continued, and,
a few days later, Yellow Cab filed a motion under section 877.6 of the Code of Civil Procedure
for a determination that the settlement with the Diamonds was reached in good faith. Yellow Cab
disclosed the material terms of the agreement including that (1) the three Yellow Cab defendants
would jointly tender $350,000 to Christine Diamond and $50,000 to Andrew Diamond; (2) the
attorney who represented Yellow Cab “agreed to remain an active participant” at the Diamonds'
jury trial; and (3) the Diamonds agreed to provide a covenant not to execute and a release of all
claims against Yellow Cab.
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*833  At a hearing on the motion for a good faith determination, the Reshkos argued that they
did not oppose a good faith finding provided that there was a “recognition at trial that there's been
a settlement.” Ultimately, the court made a good faith determination without deciding whether
evidence of the Diamond/Yellow Cab settlement was admissible at trial. The court reasoned that
ruling on the admissibility of evidence was a trial court function, and it was “not going to tell the
trial judge what to do.” A formal order determining good faith settlement was entered on December
7, 2012.


**443  In March 2013, the Diamonds' jury trial began with preliminary matters, including a
motion in limine by the Reshkos for an order that the jury be informed about the Diamonds'
settlement with Yellow Cab. They argued the settlement was admissible to show bias or prejudice
arising out of the fact that Yellow Cab and the Diamonds now were allied against the Reshkos.
The Diamonds opposed the motion, arguing that witness bias generally would not be an issue,
but conceded that it would be if the cab driver's trial testimony about the accident conflicted with
deposition testimony he gave before the settlement was reached. Yellow Cab joined the Diamonds
in opposing the motion, arguing its trial counsel had a legal right to participate fully at trial. Yellow
Cab's trial attorney assured the court that he was “not going to be going overboard,” other than
on the issue of liability, claiming that his client had always felt the accident was not its fault.
The Reshkos countered that the settlement affected the trial as to damages, not just liability. They
argued the settlement freed Yellow Cab from having to dispute causation and damages, and would
allow it to force the Reshkos into a “bad guy” role while Yellow Cab curried favor with the jury.
This distorted role gave the Diamonds and Yellow Cab traction for a joint theory that the Reshkos
were primarily liable for the accident.


The trial court decided to reserve ruling on the Reshkos' motion, explaining: “We're making
projections about how things will play out and we are making projections about how they will
appear to the jury and I think it's more appropriate to see how things actually unfold.”


C. Trial Evidence Regarding Liability
In addition to testimony about the police investigation of the accident, the jury heard from
four primary percipient witnesses. Christine Diamond testified that shortly before the accident
occurred, she hailed a cab at the curb on California Street outside CPMC, where she had been
visiting her six-week-old son, who had been born prematurely, and who was in the hospital's
newborn intensive care unit (NICU). She got into the rear passenger seat of the cab, which was
facing west, and asked the driver to take her to her home in North Beach, which was east of the
hospital. Christine could not remember *834  if she put on her seat belt, but testified that it was
her habit to wear one. The next thing she remembered was waking up in an ambulance.
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Amir Mansouri testified that after Christine told him where she wanted to go, he decided to make
a U-turn at the intersection of California and Cherry. While still stopped at the curb on California
Street in front of CPMC, he checked his mirrors to make sure the road was clear and, at that point,
he saw a Caprice approaching from “far away.” Looking forward, Mansouri could see that the
light at the intersection with Cherry was green, so he activated his signal and drove toward the
intersection. He moved the cab completely into the outside driving lane, and when he reached the
intersection the light turned yellow. He then pulled into the intersection and “situated” himself to
make a U-turn by “straddling” both driving lanes and coming to a complete stop to wait for the
light to turn red. When the light turned red and the eastbound California Street traffic stopped,
Mansouri started to make his U-turn. He saw the Caprice approaching in the inside westbound
lane on California Street, but he fully expected it to stop at the light. Instead, the other driver ran
the light and broadsided his cab.


**444  Mansouri testified that he clearly remembered that when he looked in his rearview mirror
before he pulled away from the curb, Christine was wearing her seat belt. 1  When faced with prior
deposition testimony that he did not remember if Christine put on her seat belt, Mansouri reiterated
that he did remember seeing her wear the seat belt, but also acknowledged he could not be 100
percent sure. Under cross-examination, Mansouri also admitted that he made the U-turn from the
outside, right-hand lane, but he insisted that his turn was not illegal. Mansouri told the jury he went
to court to fight his citation and “won,” but he could not recall why the ticket was dismissed. When
asked whether he accepted any responsibility for the accident that occurred, Mansouri answered
“No.”


1 Mansouri testified: “You know, she tell me where to go and it was--at the same time I was
doing my way bill, looking in the mirror and she told me where she is going and I remember
highly that she had the seat belt on, yeah.”


Serge Reshko testified that he was driving westbound on the inside lane of California Street along
with the speed of traffic as he approached the intersection at Cherry Street. 2  The light was yellow,
so he accelerated to about 35 or 40 miles per hour in order to cross the intersection before the light
turned red. To his right, Reshko noticed Mansouri's cab, moving alongside the curb in the parking
lane at around five miles per hour with its left turn signal on, and he assumed that it was going to
pull into the outside *835  driving lane next him. Instead, the cab driver looped or arced the cab
all the way into the intersection and, without ever stopping, proceeded to make a U-turn directly
in front of where Reshko was attempting to beat the yellow light. Reshko applied his brake, but
hit the cab at almost a perpendicular angle. Reshko admitted that he was speeding, apologized for
his actions, and accepted responsibility for his part in the accident.
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2 Reshko was 19 years old and had been driving for less than a year when the accident occurred.
These and other facts were used to support the Diamonds' claim against Valentina Reshko
for negligent entrustment. The jury rejected that claim and it is not an issue on appeal.


Joe Sweeney testified that he was in his car at the intersection of Cherry and California when the
accident occurred. His car was on Cherry Street facing south stopped at a red light, but he was
looking to his left in anticipation of making a turn onto California Street. He noticed the cab at the
curb in front of CPMC. He also saw when the cab driver “pulled out and started doing sort of a
slow U-turn,” and then an “older car came just screaming into the intersection and T-boned” the
taxi. Sweeney could not see the signals controlling the traffic on California Street, but he testified
that he believed Reshko ran a red light because his own light was red when the cab started his turn
and it was green at the time of impact. Sweeney also opined that Reshko was driving at a “rate
of speed that makes you scared,” probably 45 to 50 miles per hour. From Sweeney's perspective,
the cab driver made a “really stupid move,” but he was moving slowly, unlike the other driver
who was speeding.


Sweeney testified that he pulled over after the accident to see if he could help and found himself
talking with Reshko. According to Sweeney, Reshko essentially admitted that he ran a red light
because he was late for a date. Sweeney testified that Reshko was “blithely unaware of what he
had done.” The Reshkos' trial counsel asked why Sweeney did not tell Officer Lantrip that Reshko
admitted running a red light. Sweeney replied that the police **445  report was true as far as it
went, but the officer was busy dealing with too many issues and his report was not complete.


The parties presented conflicting testimony regarding the primary cause of the accident. Jon
Landerville, Yellow Cab's accident reconstruction expert, was called as a witness by Yellow Cab
during the Diamonds' case-in-chief. 3  Landerville's opinions included the following: (1) Reshko
was speeding at a rate of 50 to 55 miles per hour; (2) when Mansouri made the decision to do a
U-turn, Reshko was two blocks behind him, too far back for Mansouri to judge Reshko's speed,
which is why Mansouri did not perceive him as a threat; and (3) if Reshko had not been speeding,
the accident would not have *836  happened. Landerville also testified that the use of a seat belt
would not have affected the nature or severity of Christine's injuries and, in any event, there were
indications that she probably was wearing it when the collision occurred.


3 The record provides no explanation as to how it came to be that Yellow Cab's liability expert
witness was allowed to be called as a witness out of order and during the Diamonds' case.


Brian Doherty, the Reshkos' accident reconstruction expert, testified during their case-in-chief to
the following opinions: (1) Reshko was driving at approximately 45 miles per hour when he started
to apply his brakes but was unable to stop before striking the left side of the taxi; (2) the primary
cause of the accident was the illegal U-turn of the cab, which was made from the right lane of
California Street; (3) Christine suffered a “far side lateral impact,” meaning that the cab was struck
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on the opposite side of the vehicle from where she was sitting; and (4) the far side impact combined
with the fact that Christine was not wearing a seat belt caused her to be thrown across the interior
of the cab, which would not have happened if she had been wearing a seat belt. According to
Doherty, Mansouri was the primary cause of the accident because he crossed two lanes of traffic to
make an illegal U-turn and failed to check for traffic immediately before making the turn. Doherty
also testified that the evidence regarding the location and nature of Christine's injuries supported
his conclusion that she was not wearing her seat belt.


D. Christine Diamond's Injuries
Christine testified that her first clear memory after getting into the taxi was of being in the
ambulance, strapped on her back and feeling very disoriented. She felt “a lot of pain” between
her shoulder blades and spine. When she arrived at the hospital, emergency room staff gave her
pain medication and took X-rays and a CT scan, which showed that Christine suffered a “left T1
transverse process rib fracture.” She had cuts and bruises, and a piece of glass had to be removed
from her leg. At the emergency room, Andrew Diamond took photographs of his wife's injuries
that were later admitted into evidence at the jury trial.


The emergency room doctor offered to admit Christine, but she elected to go home because her
breasts were very engorged and painful from the milk she had been unable to pump, and even if
she had stayed in the hospital, the only treatment recommendation was rest and pain medication.
During the following week, Christine was confined to her bed, unable to visit with her infant son,
and spent most of the time lying on her back because it was too painful to sit up. She testified
that the pain in her back and thoracic area was so bad that it interfered with her sleep even
though she was taking oxycodone *837  and Percocet **446  . She also suffered from headaches,
light sensitivity and dizziness. However, Christine testified that the accident did not cause her to
experience any neck pain. 4


4 In years prior to the accident, Christine had suffered from neck pain and sought treatment
from a chiropractor.


On January 12, 2011, Christine sought treatment from Dr. Kenneth Light, an orthopedic surgeon.
Light concluded that in addition to the traverse process and rib fracture, Christine also had a
compression of the T3 vertebra. His initial diagnosis was that the injuries would heal with time
and physical therapy and, in the meantime, Christine's pain could be controlled with medication.


On January 24, 2011, Christine sought treatment from Dr. Dean Chou, a neurosurgeon and
professor of neurosurgery at the University of California San Francisco (UCSF) Spine Center.
During that visit, Christine reported minimal neck pain but continuous upper back pain which
she described at the time as “six out of ten sharp, aching, and exhausting discomfort.” During a
physical exam, Christine exhibited a limited range of motion with regard to the movement of her
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head, and tender shoulder muscles. The left rib fracture evident on the emergency room X-rays
was indicative of a forceful impact. Dr. Chou concluded Christine's injuries would heal with time
and, in the meantime, he prescribed home childcare for her infant son, who had been released
from the NICU.


Dr. Light and Dr. Chou continued to monitor Christine's progress, but her back pain persisted. At
trial, both doctors opined that Christine had a secondary condition associated with the accident.
Dr. Light diagnosed Christine with posttraumatic arthritis, an inflammatory condition caused by
physical stress to the joint of the spine. Light testified that this type of joint damage is permanent,
often causes chronic pain, and that the symptoms gradually worsen with age. Dr. Chou testified
that Christine most likely has a “myofascial injury” secondary to the accident. This condition
occurs when the muscles, nerves and “fascia” area have been so stretched and inflamed that,
although the “actual trauma is no longer happening, ... the patient still has severe, severe pain from
this inflammatory process.” Chou opined that because Christine's myofascial injury had persisted
beyond two years it was probably chronic.


The Diamonds also elicited testimony from Christine's psychiatrist, Dr. Marc Jacobs. Jacobs
testified that Christine first came to see him in April 2011, and that she should have come to him
earlier but it was too painful for her to get around. Jacobs diagnosed Christine with “Post-Traumatic
Stress *838  Disorder” (PTSD) caused by two closely timed traumatic events, the premature
birth of her son and the automobile accident; these two events reinforced each other, causing a
tremendous amount of anxiety. Dr. Jacobs testified that Christine was still suffering from PTSD at
the time of trial, although she had been doing better. He also anticipated she would require future
treatment because she was pregnant again, and the trial was causing her to relive the accident.


The Diamonds' expert economist testified that Christine's lost income, which included some
projected future loss, was $184,302.22. After the accident, Christine had six weeks of maternity
leave from her job at a financial services company where she helped clients administer their
employee benefit plans. However, she did not feel well enough to work until August 2011. Initially,
she assumed a 20 percent **447  part-time schedule, and subsequently increased her hours over
time, finally returning to a full-time schedule in September 2012.


The Reshkos presented expert medical testimony from two doctors. Dr. Jeffrey Meter, an
orthopedic surgeon, reviewed Christine's medical records and examined her in March 2012.
At trial, Dr. Meter agreed with the preliminary diagnosis of both Dr. Light and Dr. Chou that
the type of injuries that Christine suffered during the accident should have healed with time.
However, Dr. Meter opined that the rib and spine fractures did actually heal without causing
permanent damage. He diagnosed Christine with preexisting thoracic degenerative disc disease
and preexisting cervical degenerative disc disease. Meter testified that his diagnosis was consistent
with Christine's X-rays and imaging exams, which showed that at the time the accident occurred
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Christine already had “fairly significant arthritis in her neck and in her upper back ... for somebody
of her age.” These conditions were also consistent with Christine's report that prior to the accident
she had sought treatment with a chiropractor in 2003 and in 2010. Meter attributed Christine's
ongoing pain to the degenerative changes caused by her preexisting arthritis along with being a
new mother and having to lift and carry her baby.


The second expert, Dr. Mark Strassberg, is a neurologist and psychiatrist who conducted a
psychiatric examination of Christine in August 2012. Dr. Strassberg testified that many events
in Christine's life caused her anxiety, but the accident could not have caused her to suffer from
PTSD because Christine could not remember anything about the accident. According to Strassberg,
“PTSD is an anxiety disorder ... specifically based around irrational fears reflective of recurrent
memories of the event. If you can't remember the event, then you can't develop the irrational fears.”
Strassberg testified that his own experience as well as the pertinent literature showed that a person
who has amnesia about an event cannot develop PTSD from that event.


*839  Eric Drabkin, a forensic economist employed by the Reshkos to evaluate the Diamonds'
economic losses resulting from the accident, offered damages calculations that were significantly
lower than plaintiffs' figures. For example, Drabkin identified five potential dates when Christine
could have returned to work and used those dates to calculate a range of potential lost earnings
of between $25,489.50 and $106,140.


E. Closing Arguments
After the close of the evidence the Reshkos requested that the trial court preclude Yellow Cab from
addressing the Diamonds' damages during closing arguments. They argued that Yellow Cab and
the Diamonds had been in collusion throughout the trial and that permitting them to “team[ ]up”
against the Reshkos on damages issues would be prejudicial and improper in light of the fact that
Yellow Cab had already settled out of the case and no longer had a “horse in this race.” Yellow Cab
and the Diamonds opposed the Reshkos' request. Yellow Cab's trial counsel argued that his clients
did not want to participate in the trial and “pay the freight,” but that was a term of the settlement,
and they now had the right to participate fully in the trial. The Yellow Cab attorney also argued
that he was very experienced in valuing these types of cases, and that he was “nobody's puppet.”
The Diamonds' trial counsel chastised the Reshkos for complaining that people were “ganging up”
on them when they were the ones who had wrongfully refused to settle **448  this case prior to
trial. Pointing out that the Reshkos were offered the “same deal” as was offered to Yellow Cab,
the Diamonds argued that the Reshkos' insurance carrier made the wrong decision by deciding to
“roll the dice,” and that “[e]verybody knew this was coming.”


The trial court denied the Reshkos' request to restrict the scope of Yellow Cab's argument. The court
observed that there was a good faith determination and no evidence of collusion had been presented
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at trial. Therefore, the court concluded that it had no legal basis for restricting the judgment of
Yellow Cab's counsel regarding how he wanted to try this case.


During his closing argument, the Diamonds' trial counsel argued that Mansouri's U-turn may have
been technically illegal but that it was reasonable under the circumstances, and that the only reason
Mansouri was negligent was that he failed to take a second look behind him before completing
the U-turn. Plaintiffs' counsel characterized the cab driver's mistake as understandable, pointing
out that he did look earlier, before starting the slow U-turn, and at that point Reshko was far away.
In other words, the Diamonds' counsel argued, Mansouri did not anticipate Reshko's “reckless
speed.” Plaintiffs' counsel then attempted to highlight evidence supporting his recommendations
for each category of damage allegedly *840  suffered by his clients which, when added together,
were in the range of $1 million and $1.2 million for Christine, and around $200,000 for Andrew.


Yellow Cab's trial counsel argued that Mansouri was the “less culpable” party and that Reshko
was the “bad guy here.” Counsel acknowledged that Mansouri violated the law by making a U-
turn from an outside lane, but he argued that the turn was not a substantial factor in causing the
accident, and that his client used reasonable care under the circumstances. Thus, Yellow Cab's trial
counsel urged the jury to apportion between 0 and 25 percent of the liability for the accident to his
client. Next, Yellow Cab's attorney acknowledged that the Diamonds incurred significant medical
bills and other losses, and urged the jury to award all of their claimed past economic damages,
which were approximately $294,000. Counsel stated that part of the future medical damages claim
was speculative, but he admitted that, “unfortunately,” Christine did have a different spine as a
result of the accident, and he urged the jury to award $150,000 in future economic damages. He
recommended $150,000 for past general damages, an additional $150,000.00 for future general
damages, and $50,000 to $75,000 for loss of consortium. Thus, Yellow Cab argued that the
evidence supported a total damages award of approximately $800,000.


The Reshkos' trial counsel argued that Mansouri was the primary cause of the accident, relying
on the police report and highlighting problems with Mansouri's trial testimony. He also criticized
the accident reconstruction analysis conducted by Yellow Cab's expert and spent time reviewing
the damages evidence. Ultimately, the Reshkos’ counsel argued that the negligence of both drivers
were substantial factors in causing the accident, the accident was a bad one, and the Diamonds were
entitled to compensation for their injuries. According to the Reshkos, putting aside the speculative
figures, the Diamonds' damages totaled approximately $302,900.71.


The Diamonds' first point on rebuttal was that Officer Lantrip had incomplete information which
led him to the erroneous conclusion that Mansouri was primarily responsible for the accident.
Plaintiffs' counsel then attempted to undermine **449  Reshkos' contention that the damages
claims were speculative. Finally, characterizing the Reshkos' damages calculations as “laughable,”
plaintiffs' counsel urged the jury to compare them to the recommendations of Mr. Bigley, trial
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counsel for Yellow Cab: “I mean, they are way under even what Mr. Bigley said. I mean, it just--
and, you know, Mr. Bigley is no fool. He's not going to get up here and throw a big number up
there if he doesn't have to. He's going to put the number up that he knows how to do this, he knows
how to estimate, how to set up damages estimations in arguments like this. He's done it lots and
lots of times.”


*841  F. The Jury Verdict
The jury completed a special verdict form pursuant to which it found that Amir Mansouri and
Serge Reshko were both negligent and substantial factors causing harm to Christine Diamond.
They awarded economic damages in the amount of $258,778, and $137,000 in future economic
damages. For noneconomic damages, the jury awarded $150,000 for past damages, $150,000 for
future damages, and $50,000 for loss of consortium. Thus, the total damages award was $745,778.
Finally, the jury found that Christine was not negligent, and apportioned responsibility for her
harm 40 percent to Mansouri and 60 percent to Reshko.


On April 19, 2013, the trial court entered judgment against the Reshkos in the sum of $406,698, 5


together with costs and interest. In a motion for new trial, the Reshkos argued that Yellow Cab's
participation as a party defendant deprived the Reshkos of a fair trial. The trial court issued a
tentative ruling to deny the motion pursuant to previous rulings made during the trial. At a hearing
on the motion, the Reshkos requested clarification regarding the court's reasoning. Denying the
request for clarification and the motion itself, the trial court stated that it had already addressed
the Reshkos' arguments during the trial.


5 The $406,698 figure represents the sum of (1) $210,000, which is 60 percent of $350,000,
the total award of noneconomic damages; and (2) $196,698, which is the balance of the
total economic damages award after deducting a credit for the portion of the Yellow Cab
settlement that was paid to compensate the Diamonds for economic damages. To determine
what portion of the $350,000 Yellow Cab settlement was attributable to the Diamonds'
economic damages, the court applied the following formula: First, it determined that the total
economic damages award constituted 56.88 percent of the total damages award. Second, it
determined that 56.88 percent of the Yellow Cab settlement constituted $199,080. Third, it
deducted $199,080 from the total economic damages award of $395,778, which left a balance
of $196,698. No challenge to these calculations is made on appeal.


A July 2013 amended judgment holds the Reshkos liable to the Diamonds for $406,698, together
with costs and fees totaling $31,698.48, plus interest.
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III.


DISCUSSION


A. Standard of Review
[1] “A trial court's ruling on the admissibility of evidence is generally reviewed for abuse of
discretion. [Citations.]” (Zhou v. Unisource Worldwide (2007) 157 Cal.App.4th 1471, 1476, 69
Cal.Rptr.3d 273; see also *842  Austin B. v. Escondido Union School Dist. (2007) 149 Cal.App.4th
860, 885, 57 Cal.Rptr.3d 454[“[w]e review a trial court's decision to admit or exclude evidence
under the abuse of discretion standard”]; Caira v. Offner (2005) 126 Cal.App.4th 12, 31-32,
24 Cal.Rptr.3d 233 [order **450  excluding evidence of a settlement agreement pursuant to
Evid.Code, § 1152 reviewed for an abuse of discretion].)


[2] The Diamonds contend this deferential standard applies here, characterizing the trial court
rulings which prevented the jury from knowing about the Yellow Cab settlement as “garden-
variety” evidentiary rulings. In a separate respondents' brief in support of the judgment, 6  Yellow
Cab agrees with the Diamonds that the standard of review is abuse of discretion, and goes so far
as to argue that admitting this evidence would have been an abuse of discretion because it would
have unfairly prejudiced the Diamonds by conveying a message to the jury that Yellow Cab was
responsible for the accident.


6 “Anyone who was a party below, whose interest is adverse to or would be affected by reversal
or modification of the appealed judgment, may file a respondent's brief, even if not named
in the judgment. [Citations.]” (Eisenberg et al., Cal. Practice Guide, Civil Appeals and Writs
(The Rutter Group 2014), ¶ 9:195.1, p. 9-55.) Yellow Cab has an interest in this litigation
resulting from its contractual obligation under the settlement agreement to participate in the
Diamonds' trial. (Everman v. Superior Court (1992) 8 Cal.App.4th 466, 472, 10 Cal.Rptr.2d
176 (Everman ).) That interest would be adversely affected by a reversal of the judgment.


On the other hand, the Reshkos contend that, under the circumstances presented, the trial court's
rulings are subject to de novo review because excluding evidence of the Diamonds' pretrial
settlement agreement with Yellow Cab deprived the Reshkos of a fundamental right to a fair trial.
They argue the jury could not properly assess witness credibility, perceive trial tactics or evaluate
trial arguments without knowledge of the fact that Yellow Cab switched sides before trial. In order
to properly do its job, the Reshkos argue, the jury needed to know that Yellow Cab no longer had
any “skin in the game.”



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014378364&pubNum=0007047&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014378364&pubNum=0007047&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011946417&pubNum=0007047&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011946417&pubNum=0007047&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006162425&pubNum=0007047&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006162425&pubNum=0007047&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS1152&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0427538528&pubNum=0106155&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=TS&docFamilyGuid=I394474f3c38211e4aaf6867cc59f7cb6&fi=co_pp_sp_106155_9%3a195.1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_106155_9:195.1 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0427538528&pubNum=0106155&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=TS&docFamilyGuid=I394474f3c38211e4aaf6867cc59f7cb6&fi=co_pp_sp_106155_9%3a195.1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_106155_9:195.1 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992134087&pubNum=0003484&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992134087&pubNum=0003484&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992134087&pubNum=0004041&originatingDoc=Ic50a8c60476511e58212e4bbedac7c67&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Diamond v. Reshko, 239 Cal.App.4th 828 (2015)
191 Cal.Rptr.3d 438, 15 Cal. Daily Op. Serv. 9296, 2015 Daily Journal D.A.R. 9622


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 17


The heightened standard of review that the Reshkos seek is not supported by the case authority
upon which they rely, People v. Waidla (2000) 22 Cal.4th 690, 741, 94 Cal.Rptr.2d 396, 996 P.2d
46 (Waidla ). One issue in that appeal from a death penalty judgment was whether the trial court
erred by excluding the appellant from participating in some of the trial proceedings. Recognizing
that a criminal defendant has a constitutional right to be present at his own trial, the Supreme Court
applied a de novo standard of review to that trial court order. (Id. at p. 741, 94 Cal.Rptr.2d 396, 996
P.2d 46.) However, when reviewing evidentiary rulings from the same trial, the Supreme Court
applied an abuse of discretion standard of review. (Id. at pp. 718, 723, 94 Cal.Rptr.2d 396, 996
P.2d 46.) Thus, Waidla confirms that our standard of review in this case is abuse of discretion.


*843  B. Analysis
[3] The Diamonds and Yellow Cab contend this case is governed by Evidence Code section 1152,
which provides in relevant part: “Evidence that a person has, in compromise ..., furnished or offered
or promised to furnish money or any other thing ... to another who has sustained ... loss or damage ...
is inadmissible to prove his or her liability for the loss or damage or any part of it.” (Id., subd. (a).)
This statute codifies the rule that evidence of a settlement agreement between a plaintiff and one or
more joint tortfeasors is not admissible to prove the liability of the settling tortfeasor. (Granville v.
Parsons (1968) 259 Cal.App.2d 298, 303, 66 Cal.Rptr. 149; see Brown v. Pacific E.R. Co. (1947)
79 Cal.App.2d 613, 619, 180 P.2d 424; Albrecht v. Broughton (1970) 6 Cal.App.3d 173, 178, 85
Cal.Rptr. 659.) This rule does not resolve **451  the present appeal because the Reshkos did not
seek to offer evidence of the settlement agreement as proof of Yellow Cab's liability.


[4] As the Reshkos argued in the trial court, evidence of a plaintiff's settlement with one or
more defendants is admissible at trial to prove witness bias and to prevent collusion. (Granville
v. Parsons, supra, 259 Cal.App.2d at pp. 303-304, 66 Cal.Rptr. 149; Shepherd v. Walley (1972)
28 Cal.App.3d 1079, 1083, 105 Cal.Rptr. 387; see also CACI No. 217 [instructing jury that
evidence of a settlement may not be considered “to determine responsibility for any harm,” but
may only be considered to decide whether witness who has settled is “biased or prejudiced” or
whether his testimony is “believable”]; CACI No. 5003 [in deciding whether to believe a witness's
testimony, the jury may consider whether he showed “any bias or prejudice” or if he has “a personal
relationship with any of the parties involved in the case” or “a personal stake in how the case is
decided”].)


[5] In fact, when a defendant is a party to a sliding scale settlement, which is also called a “Mary
Carter” agreement, that agreement must be disclosed to the jury if the settling defendant testifies at
trial, unless the court finds that the disclosure will create a substantial danger of undue prejudice.
(Code Civ. Proc., § 877.5, subd. (a)(2); Alcala Co. v. Superior Court (1996) 49 Cal.App.4th 1308,
1316, 57 Cal.Rptr.2d 349 (Alcala ); Moreno v. Sayre (1984) 162 Cal.App.3d 116, 125, 208 Cal.Rptr.
444.) 7
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7 “The typical ‘Mary Carter’ agreement is secret, calls for the settling defendant to participate
in the trial on the plaintiff's behalf, and provides for a settling defendant to be credited for
amounts the plaintiff recovers from nonsettling defendants. [Citation.] Its collusive nature
and potential for fraud have been well documented and recognized. [Citation.] The interests
of the parties are clearly realigned in a manner not apparent to the trier of fact.” (Alcala,
supra, 49 Cal.App.4th at p. 1316, 57 Cal.Rptr.2d 349.)


*844  The Diamond/Yellow Cab settlement was not a sliding scale agreement, although the
specific term of the settlement which is at issue in this appeal also appears in the standard sliding
scale agreement--that is, the term requiring the settling defendants to participate as parties at the
plaintiffs' jury trial. In this context, the justification for allowing a settling defendant to participate
at trial is to prevent the nonsettling defendants from making an “empty chair” argument by
ascribing “fault to an actor who is not present to defend himself.” (Everman, supra, 8 Cal.App.4th
at p. 470, 10 Cal.Rptr.2d 176.)


[6] Pertinent authority establishes that a term in a settlement agreement requiring the settling
defendant to stay in the case during trial is not per se improper, but the settling defendant's position
should be revealed to the court and jury to avoid committing a fraud on the court, and to permit
the trier of fact to properly weigh the settling defendant's testimony. (Pellett v. Sonotone Corp.
(1945) 26 Cal.2d 705, 713, 160 P.2d 783 (Pellett ); Everman, supra, 8 Cal.App.4th at p. 473, 10
Cal.Rptr.2d 176.)


Pellett, supra, 26 Cal.2d 705, 160 P.2d 783, was an appeal from a judgment of nonsuit in favor of
several defendants in a personal injury action arising out of the negligent manufacture of a hearing
aid. The issue before the court was whether the plaintiff's pretrial settlement with one defendant
constituted a release which, under the law at that time, would have constituted a release of all
joint tortfeasors. (Id. at p. 710, 160 P.2d 783.) Although that issue is not relevant here, the Pellett
**452  court also withheld its approval of a provision in the settlement which required the settling
defendant to appear as a party at trial and to defend the lawsuit without disclosing the settlement to
the court or parties. As the court explained, “While the trial court did not find, and we cannot hold
as a matter of law, that there was any fraud or collusion in this case, such an agreement might lead
to a fraud upon the court by concealing the position of a party who is an important witness in the
action.” (Id. at p. 713, 160 P.2d 783.) Ultimately, the Pellett court elected not to decide whether
the settlement term was invalid because (1) the parties had not raised the issue on appeal, and (2)
the record established that, notwithstanding the requirement of secrecy, the agreement had been
disclosed. Therefore, “the court or jury could weigh the testimony of [the settling defendant] in the
light of the knowledge that, since the agreement provided that a judgment could not be enforced
against him, he was not a witness who was adverse to the plaintiff.” (Ibid.)
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In Everman, supra, 8 Cal.App.4th at p. 468, 10 Cal.Rptr.2d 176, the plaintiff was seriously injured
when a postal service jeep he was driving was struck by a pickup truck. The pickup truck driver
claimed he was distracted by an oncoming trash truck that crossed over the center line a short
distance ahead of where the accident occurred while attempting to make a right turn. The plaintiff
sued the pickup truck driver and his employer, the trash truck driver and his employer, and
the *845  city for designing and maintaining a dangerous road. (Id. at p. 469, 10 Cal.Rptr.2d
176.) Prior to trial, the plaintiff entered into a proposed settlement with the pickup truck driver
defendants, which was conditioned on securing a good faith determination. (Id at p. 470, 10
Cal.Rptr.2d 176.) The trial court denied a motion for a good faith determination, finding that a
term in the agreement requiring the pickup truck driver to participate and be represented at trial
was collusive “ ‘in the sense that it is not above board when you have a person who is insulated
from further liability, who is fully settled, sitting in a case, in a sense taking a position on behalf
of the plaintiff.’ ” (Ibid.)


The Everman court reviewed the trial court order pursuant to a petition for writ of mandate.
(Everman, supra, 8 Cal.App.4th at p. 469, 10 Cal.Rptr.2d 176.) The nonsettling defendants argued
the settlement was inherently collusive and deceitful because the jury would likely not be advised
about the agreement, and thus would not know the truck driver defendant's “true status as a
defendant facing no monetary liability.” (Id. at p. 471, 10 Cal.Rptr.2d 176.)


Applying Pellett, the Everman court concluded that a settlement agreement which is “otherwise
within the good faith ‘ball park’ ... is not subject to disapproval solely because it provides for
continuing participation in the trial of the lawsuit by a settling defendant” but, “[a]s a general rule,
the possible bias of such a participating defendant should be disclosed to the jury...” in order to
avoid committing a fraud on the court. (Everman, supra, 8 Cal.App.4th at p. 473, 10 Cal.Rptr.2d
176.) In the case before the Everman court, the settling defendants had already agreed to disclose
the agreement and therefore, the trial court abused its discretion by denying the motion for good
faith settlement solely because the agreement contained a term requiring the settling defendant to
continue to participate in the trial. (Ibid.)


[7] Pellett and Everman establish that an agreement requiring a settling defendant to participate as
a party and/or witness at a subsequent jury trial is presumptively admissible evidence at that trial.
**453  Without this evidence, the jury is prevented from fully assessing the motivations of both the
plaintiff and the settling defendant, and from properly weighing the credibility of their witnesses.
(Pellett, supra, 26 Cal.2d at p. 713, 160 P.2d 783; Everman, supra, 8 Cal.App.4th at pp. 471–473,
10 Cal.Rptr.2d 176; Bobrow/Thomas & Associates v. Superior Court (1996) 50 Cal.App.4th 1654,
1663, fn. 5, 58 Cal.Rptr.2d 626 [recognizing that a trial court may introduce evidence of settlement
agreement to help explain why the plaintiff no longer blames the settling defendant for its injury];
Zelayeta v. Pacific Greyhound Lines, Inc. (1951) 104 Cal.App.2d 716, 729, 232 P.2d 572 [evidence
that trial witnesses settled their own claims against defendant was admissible to show bias].)
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Neither set of respondents provides this court with a substantive response to Pellett or Everman.
Instead, Yellow Cab contends that Pellett is not good *846  law because it was overruled by Leung
v. Verdugo Hills Hospital (2012) 55 Cal.4th 291, 302, footnote 1, 145 Cal.Rptr.3d 553, 282 P.3d
1250 (Leung ). In Leung, the Supreme Court disapproved the “common law release rule,” and
partially overruled prior decisions, including Pellett, to the extent they applied that rule. (Id. at p.
302.) The part of Pellett upon which we rely has nothing to do with the common law release rule
and remains good law. For their part, the Diamonds contend that even if evidence of the settlement
agreement was potentially admissible, the Reshkos cannot establish that the trial court abused its
discretion because the record shows that the court “assessed and reassessed its decision not to
inform the jury of the settlement three times.” (Original italics.)


[8]  [9]  [10] “While trial judges ordinarily enjoy broad discretion with respect to the admission
and exclusion of evidence in ruling on motions in limine [citation], a court's discretion is limited by
the legal principles applicable to the case. [Citation.] ‘ “The scope of discretion always resides in
the particular law being applied, i.e., in the ‘legal principles governing the subject of [the] action....’
Action that transgresses the confines of the applicable principles of law is outside the scope of
discretion and we call such action an ‘abuse’ of discretion.” ’ [Citation.]” (Katiuzhinsky v. Perry
(2007) 152 Cal.App.4th 1288, 1294, 62 Cal.Rptr.3d 309.)


[11] In the present case, although the trial court refused to inform the jury about the settlement
agreement at least three times, the record does not convey precisely why the court made these
rulings. As best as we can determine from this unclear record, the court concluded that the good
faith settlement determination precluded it from admitting evidence of the settlement unless some
other evidence of bias or collusion was uncovered during the trial. This ruling transgressed the
confines of the applicable legal principles in at least three ways.


First, the good faith settlement determination did not limit the trial court's authority to admit
evidence of that settlement at trial. To the contrary, as the superior court judge who made the good
faith settlement determination in this case recognized, the decision whether to admit evidence of
the settlement was for the trial court to make. (Alcala, supra, 49 Cal.App.4th at pp. 1317–1319,
57 Cal.Rptr.2d 349.) Alcala was a mandate proceeding challenging a good faith determination of
a sliding scale settlement agreement. The Alcala court not only denied the writ, it also denied a
request to direct the lower court to amend its order containing the good faith determination to
explicitly require the disclosure of the settlement agreement and all of its terms at the trial **454
because, as the appellate court explained, “[t]hat is a matter for the trial court to decide through in
limine motions and evidentiary rulings.” (Id. at p. 1318, fn. 7, 57 Cal.Rptr.2d 349, italics omitted.)


*847  Second, a good faith determination of a settlement agreement which contains a term
requiring continued participation by a settling defendant is premised on a presumption that the
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jury will be made aware of the settlement in some way. As discussed above, the very reason a term
in a settlement agreement which requires ongoing participation by the settling defendant is not per
se collusive is because evidence of that settlement can and should be disclosed to the jury at trial.
(Everman, supra, 8 Cal.App.4th at p. 468, 10 Cal.Rptr.2d 176.) 8


8 “ ‘ “Collusion has been variously defined as (1) ‘a deceitful agreement or compact between
two or more persons, for the one party to bring an action against the other for some evil
purpose, as to defraud a third party of his right’; (2) ‘a secret arrangement between two
or more persons, whose interests are apparently conflicting, to make use of the forms
and proceedings of law in order to defraud a third person, or to obtain that which justice
would not give them, by deceiving a court or its officers’; and (3) ‘a secret combination,
conspiracy, or concert of action between two or more persons for fraudulent or deceitful
purposes.’ [Citation.]” [Citation.]’ [Citation.]” (Andrade v. Jennings (1997) 54 Cal.App.4th
307, 327, 62 Cal.Rptr.2d 787.)


Alcala, supra, 49 Cal.App.4th 1308, 57 Cal.Rptr.2d 349 makes this same point in the context of a
review of a sliding scale agreement. The nonsettling defendants in that case argued that a term in the
agreement requiring the continued participation of the settling defendants was collusive because
of the unique way the parties had structured the settlement and calculated the settling defendants'
liability. Rejecting this contention, the Alcala court reasoned that although the settlement created a
“complicated” relationship among the various parties, it was not beyond the jury's understanding
and “[w]ith proper disclosure by the court of the terms of the settlement agreement and the
relationship of the parties, the jury may be made aware of the realignment of the interests of the
parties and the potential bias on the part of the settling defendants and their witnesses.” (Id. at p.
1317, 57 Cal.Rptr.2d 349.)


Third, the trial court appears to have based its rulings on the Diamonds' and Yellow Cab's shared
misperception about the relevance of settlement agreement evidence when a settling defendant
appears and fully participates at trial. This evidence is not relevant simply to explain a bias that has
otherwise been brought to the attention of the jury. Rather, the evidence is independently relevant
because disclosing the realignment of the interests of all of the parties who appear at trial prevents
collusion, and assists the jury in making reasoned determinations regarding liability and damages
by facilitating informed evaluations of trial tactics, the credibility of the parties and their respective
counsel, and, ultimately, the substantive trial evidence.


Therefore, we conclude it was an abuse of discretion for the trial court to exclude evidence of
the Diamond/Yellow Cab settlement, including the clause in the agreement that required Yellow
Cab to attend and participate in the trial. In answer to Yellow Cab's assertion that the Diamonds
would have been prejudiced by the *848  admission of settlement evidence, nothing in this record
suggests any reason why this concern could not have been deftly avoided through the use of a
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limiting instruction. (See Shade Foods, Inc. v. Innovative Products Sales & Marketing, Inc. (2000)
78 Cal.App.4th 847, 915, 93 Cal.Rptr.2d 364; CACI No. 217 **455  [Evidence of Settlement];
CACI No. 5003 [Witnesses].)


Furthermore, the trial court's initial erroneous assessment of the settlement evidence led to two
subsequent and additional errors. After waiting to see how the proceedings would unfold, the
trial court overlooked later presented evidence of witness bias. During his deposition, Mansouri
testified that he did not remember whether Christine had her seat belt on, but at trial he testified
that he looked in his rearview mirror before pulling away from the curb and saw that Christine
was wearing her seat belt. While the testimonial discrepancy itself was revealed, the jury was
deprived of evidence which could have supported a conclusion that Mansouri was biased in favor
of the plaintiffs now that he had settled his case with the Diamonds. Indeed, when the matter of the
settlement's admissibility was argued to the court at the start of the trial, counsel for the Diamonds
essentially conceded the fact of the settlement with Yellow Cab would be relevant in the event
Mansouri's trial testimony materially departed from his earlier deposition testimony.


Finally, by the time Yellow Cab presented closing argument on the damages issue, its bias in favor
of the Diamonds and against the Reshkos was indisputable. Yellow Cab helped the Diamonds
make their case against the Reshkos by characterizing Serge Reshko as “the bad guy.” It went
further by disavowing explicitly the contributory negligence defense, even temporally allying its
own liability expert witness with the Diamonds' during the latters' case-in-chief. Yellow Cab's
counsel then conceded during his closing argument virtually all of the Diamonds' claimed damages,
and proposed an evaluation of those damages that the Diamonds subsequently approved while
vouching for the credibility of Yellow Cab's attorney.


Yellow Cab contends that their litigation strategy and damages evaluation had always conflicted
with the Reshkos' approach, and they insist that they had a legal right to present their version of
this case to the jury. This contention is unsupported by a citation to authority and ultimately is
beside the point. The bias inherent in a settling defendant's realignment with the plaintiff's interest
may or may not affect the conduct of the plaintiff or settling defendant at trial, but that is a question
for the jury to decide. Because the settlement agreement was kept secret, the jury in this case was
deprived of its right to determine whether Yellow Cab's evidence, arguments, and concessions
were substantively genuine, or whether that its presentation was biased and it had tactically joined
forces with the Diamonds for reasons unrelated to the merits of the Diamonds' case.


*849  C. Prejudice
[12]  [13]  [14] The Reshkos argue that the erroneous trial court rulings amounted to a “structural
error,” requiring per se reversal of the judgment. Structural errors are “ ‘structural defect[s] in the
constitution of the trial mechanism ... affecting the framework within which the trial proceeds,
rather than simply an error in the trial process itself....’ ” (In re Angela C. (2002) 99 Cal.App.4th
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389, 394, 120 Cal.Rptr.2d 922.) “A structural error requires reversal without regard to the strength
of the evidence or other circumstances. [Citation.] [¶] The United States Supreme Court has
found structural errors, however, only in a very limited class of cases: the total deprivation of
the right to counsel at trial [citation], a biased judge [citation], unlawful exclusion of members of
the defendant's race from a grand jury [citation], denial of the right to self-representation at trial
[citation], denial of the right to a public trial **456  [citation], and erroneous reasonable-doubt
instruction to jury [citation]. [Citation.]” (Id. at pp. 394-395, 120 Cal.Rptr.2d 922.) In other words,
a structural error is one that, by its very nature “implicates the fundamental fairness of judicial
proceedings.” (Id. at p. 395, 120 Cal.Rptr.2d 922.)


[15]  [16] Excluding evidence of the Diamond/Yellow Cab settlement in a civil trial was not
structural error. Instead, a “trial court's error in excluding evidence is grounds for reversing a
judgment only if the party appealing demonstrates a ‘miscarriage of justice’--that is, that a different
result would have been probable if the error had not occurred. [Citations.]” (Zhou v. Unisource
Worldwide, supra, 157 Cal.App.4th at p. 1480, 69 Cal.Rptr.3d 273.) “ ‘ “[A] ‘miscarriage of justice’
should be declared only when the court, ‘after an examination of the entire cause, including the
evidence,’ is of the ‘opinion’ that it is reasonably probable that a result more favorable to the
appealing party would have been reached in the absence of the error.” ’ [Citation.]” (Pool v. City
of Oakland (1986) 42 Cal.3d 1051, 1069, 232 Cal.Rptr. 528, 728 P.2d 1163.)


[17] On appeal, both sets of respondents contend that the Reshkos cannot meet this high standard
of prejudice. The Diamonds argue “there is no evidence in the record that the evidence that came in
at trial would have been any different if the trial court judge had told the jury about the settlement.”
The flaw in this theory is that the settlement agreement itself is the material evidence that was
improperly excluded from this trial. Yellow Cab argues there is nothing in the trial record to
indicate that the fact of the settlement actually impacted any witness testimony. First, as discussed
above, Mansouri's testimony about whether Christine wore her seat belt strongly suggests that the
settlement agreement directly impacted his testimony. Second, in assessing prejudice, the question
is not simply whether the settlement affected the witness testimony but more fundamentally
whether knowledge of the settlement agreement would have affected the jury's assessment of the
conflicting evidence that was actually produced at this trial.


*850  Because it was prevented from learning that the Diamonds had already settled their case
against Yellow Cab, the jury was denied the opportunity to consider the effect of that settlement on
the trial strategies the parties employed in their respective efforts to influence the jury's resolution
of the material conflicts in the trial evidence. Many of those conflicts, which we highlighted in
our factual summary of this case, bore directly on the jury's most difficult tasks of determining the
primary cause of the accident and the extent of Christine's damages. In our opinion, it is reasonably
probable that the jury's resolution of conflicting evidence pertaining to at least some of the material
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disputed issues would have been more favorable to the Reshkos if the jury had been made aware
of the fact that the Diamonds settled their case against Yellow Cab prior to trial.


Indeed, this case serves as a virtual textbook illustration as to why Pellett and Everman hold that
evidence of a pretrial settlement between the plaintiff and one or more defendants who participate
fully in the ultimate trial is relevant and ordinarily should be disclosed to the jury. (Pellett, supra,
26 Cal.2d at p. 713, 160 P.2d 783; Everman, supra, 8 Cal.App.4th at pp. 471-473, 10 Cal.Rptr.2d
176.) Without that evidence, the jury was prevented from fully assessing the credibility of the
witnesses called by the Diamonds and Yellow Cab, and from evaluating the tactical motivations
underlying the presentations and arguments that the Diamonds and Yellow Cab advanced at trial.
On this record, the errors could well have affected the outcome **457  of the trial. Therefore, not
only was it an abuse of discretion to exclude evidence of the Diamond/Yellow Cab settlement,
but it was prejudicial to the Reshkos, requiring a reversal of the judgment entered following the
jury's verdict.


IV.


DISPOSITION


The judgment is reversed. Costs on appeal are awarded to the Reshkos against all respondents.


We concur:


REARDON, J.


STREETER, J.


All Citations


239 Cal.App.4th 828, 191 Cal.Rptr.3d 438, 15 Cal. Daily Op. Serv. 9296, 2015 Daily Journal
D.A.R. 9622
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140 Cal.App. 103, 35 P.2d 148


BLANCHE DURAN, Respondent,
v.


PICKWICK STAGES SYSTEM (a Corporation) et al., Appellants.


Civ. No. 8372.
District Court of Appeal, Second District, Division 2, California.


July 23, 1934.


HEADNOTES


(1)
NEGLIGENCE--PLEADING--DENIALS--ADMISSIONS--NONSUIT.
In this action for damages for personal injuries sustained while a passenger on a stage, where the
complaint alleged that one defendant transferred all its assets to a second defendant “and assumed
all of the existing and contingent liabilities of” the first defendant, although it was clear that the
plaintiff intended to allege that the second defendant assumed such liabilities, the complaint did
not so allege and the failure of the second defendant to deny the allegation did not amount to an
admission that it had assumed such liabilities; and in the absence of evidence to connect said second
defendant with the management or operation of the stage a nonsuit should have been granted.


(2)
PLEADING--DENIALS--ADMISSIONS.
A defendant, by his failure to deny a specific allegation, admits what is alleged, but he does not
admit what the pleader had in his mind and failed to put into his allegation, however clear it is that
the pleader intended to make such an allegation.


(3)
NEGLIGENCE--CORPORATIONS--ASSUMPTION OF DEBTS--PRESUMPTIONS.
While a quasi-public corporation cannot transfer its franchises and assets without legislative
authority so to do, and such a transfer might be void, where it was admitted in said action that
one defendant had transferred all its assets to a second defendant, no agreement could be implied
therefrom that the indebtedness of the transferor was assumed by the transferee, even if the facts
showed that the assets in the hands of the transferee remained subject to the debts of the transferor.


(4)
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ID.--INTOXICATION--EVIDENCE.
In said action, there was no prejudicial error in admitting evidence that the driver of the stage had
been drinking from two to four hours prior to the time the stage departed and that certain witnesses
smelled the odor of *104  liquor on his breath immediately after the accident, where there was no
evidence that the driver was under the influence of intoxicating liquor and the manner in which
the evidence showed the stage was handled on the trip conclusively opposed any such suggestion.


(5)
ID.--AUTOMOBILES--UNAVOIDABLE ACCIDENT--EVIDENCE.
In said action, where the accident occurred when the driver lost consciousness, and there was
evidence that the driver had been sick all during the trip but “had been fighting it off”, it was
a question of fact for the jury to determine whether or not, considering the high degree of care
required of the driver of a stage containing passengers, the action of the driver in continuing at the
wheel of the stage, alone in the driver's compartment, without advising someone of his condition
and having someone there with him, constituted negligence, and it could not be said as a matter
of law that the accident was unavoidable.


Duty and liability of carrier of passengers for hire by automobile, note, 69 A. L. R. 980. See, also,
Cal. Jur. 1928 Supp. 300.


(6)
ID.--PLEADING--ISSUES--RES IPSA LOQUITUR--INSTRUCTIONS.
The amended complaint having alleged negligence in general terms, it was perfectly proper, under
the circumstances of said accident, for the trial court to give the jury instructions embodying the
doctrine of res ipsa loquitur.


(7)
ID.--JURY TRIALS--WAIVER--DISCRETION--ABSENCE OF PREJUDICE.
Although one day's jury fee was not deposited ten days prior to the date set for trial in said action,
as required by section 631 of the Code of Civil Procedure, the trial court had discretion to order a
trial by jury; and there was no reversible error where a motion for a new trial, based on the ground
that prejudice resulted from the jury trial, was denied by the judge who saw the witnesses, heard
the evidence and observed the jury, and there was nothing in the record on appeal indicating such
prejudice.


(8)
TRIAL--JURY TRIALS--WAIVER--PRESUMPTIONS--PREJUDICE.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1929108245&pubNum=104&originatingDoc=I84617154fb0f11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Duran v. Pickwick Stages System, 140 Cal.App. 103 (1934)
35 P.2d 148


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 3


The purpose of section 631 of the Code of Civil Procedure, which requires one day's jury fee to
be deposited ten days prior to the date set for trial, is to grant the parties the right to waive a jury
trial and not to impose conditions constituting an irrevocable waiver, and the trial court may use
its discretion in determining whether under the circumstances a waiver should actually be implied;
and there is no presumption on appeal that prejudice resulted from trial before a jury.


(9)
NEGLIGENCE--PERSONAL INJURIES--DAMAGES--VERDICT.
In this action for damages for personal injuries the verdict for $10,000 could not be disturbed on
appeal where plaintiff's doctor testified that she sustained injuries to the twelfth rib, the coccyx
and the internal condyle of the right humerus, that there was a quarter *105  inch atrophy of the
right forearm, that if the pressure on the ulnar nerve was not relieved she would be permanently
disabled, and that unless something were done in the way of an operation she would always have
more or less pain and discomfort at the end of the spine, and there was other evidence indicating
that she had suffered intense pain and had been unable to work since the time of the accident.


SUMMARY


APPEAL from a judgment of the Superior Court of Los Angeles County. Henry B. Neville, Judge
Presiding. Affirmed in part and reversed in part.


The facts are stated in the opinion of the court.


COUNSEL
B. P. Gibbs, Harry C. Lucas and Orla St. Clair for Appellants.
Arthur C. Webb and James MacIntosh for Respondent.


ARCHBALD, J.


pro tem.-From a judgment entered on the verdict of a jury against defendants Pickwick Stages
System and Pacific Greyhound Lines, Inc., in favor of plaintiff for damages for personal injuries
alleged to have been sustained by her while traveling as a passenger on a stage owned and operated
by defendant Pickwick Stages System, both defendants have appealed.


Plaintiff and her husband boarded a stage of defendant Pickwick Stages System at Los Angeles at
about 12 P. M. on October 24, 1929, for El Centro. The stage went over what is known as Valley
Boulevard, through Pomona, Ontario and Riverside and then over what is called the “Jack Rabbit”
trial to Banning and on to Brawley, making many stops along the way. About two miles south of
Brawley the driver, without any warning or indication of previous sickness observed by any of the
passengers, turned around with a look of pain on his face, threw up his hands and fell over in the
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seat unconscious. The driverless vehicle angled from the right to the left side of the highway, off
the road into a shallow ditch and up on the side of an embankment, where it turned over on its
right side. Defendants in their answer denied negligence and pleaded unavoidable accident as a
defense, but the jury evidently found against defendants on both issues. *106


[1] The amended complaint alleged that between the date of the accident, October 25, 1929, and
the filing of the complaint herein “defendant Pickwick Stages System, a California corporation,
assigned, transferred and set over to defendant Pacific Greyhound Lines, Inc., all of its properties,
assets, franchises and operating rights, and assumed all of the existing and contingent liabilities of
the said Pickwick Stages System, a corporation, defendant herein”. Such allegation was not denied.
The evidence showed without contradiction that Pickwick Stages System owned and operated the
stage herein mentioned at the time of the accident. At the close of plaintiff's case motions for
nonsuit were made by defendants Pickwick Greyhound of California, Ltd., and Pacific Greyhound
Lines, Inc., on the ground that the evidence failed to connect such defendants or either of them
with the management or operation of said stage. The motion of Pickwick Greyhound of California,
Ltd., was granted, but that of defendant Pacific Greyhound Lines, Inc., was denied. Such denial
was based on the assumption that by failing to deny the allegation above quoted such defendant
had admitted that it assumed the liabilities of its assignor, Pacific Stages System.


It is true that such failure to deny admitted the definite allegation that said Pickwick Stages System
transferred all of its assets to the Pacific Greyhound Lines, Inc., but from such admission alone an
agreement to assume and pay all of the existing and contingent liabilities of the Pickwick Stages
System cannot be implied. (Chase v. Michigan Tel. Co., 121 Mich. 631 [80 N. W. 717]; Luedecke
v. Des Moines Cabinet Co., 140 Iowa, 223 [118 N. W. 456, 32 L. R. A. (N. S.) 616].) It is urged,
however, that the rest of the allegation, “and assumed all of the existing and contingent liabilities
of said Pickwick Stages System”, is an express allegation that the defendant Pacific Greyhound
Lines, Inc., assumed such liabilities. The allegation does not so read. The subject of the latter phrase
is “Pickwick Stages System”, and the allegation is that such corporation assumed the liabilities
of said Pickwick Stages System, not that the Pickwick Greyhound Lines, Inc., assumed them. We
may admit that the pleader intended to say that the latter corporation made such assumption and
agreement, and that as it stands the allegation is nonsensical, to say the least. [2] *107  In our
opinion, however, a defendant by the failure to deny a specific allegation admits what is alleged,
not what the pleader had in his mind but failed to put into the allegation, however clear it may be
that he intended to make such allegation. Any other rule would abrogate the law we now have that
the complaint must contain a statement of the facts constituting the cause of action in ordinary and
concise language, open the door to great carelessness in pleading and make a pleading sufficient if
it appeared merely that the pleader clearly intended to allege certain things necessary to his cause
of action although he did not do so, thus placing an impossible burden on a defendant, who would
then not only have to deny the allegations contained in the complaint but as well any that might be
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necessary to make that pleading state a cause of action, if such contention is carried to its logical
conclusion. The motion for nonsuit as to Pacific Greyhound Lines, Inc., should have been granted.


[3] Unquestionably a quasi-public corporation cannot transfer its franchises and assets without
legislative authority so to do (City of South Pasadena v. Pasadena Land & Water Co., 152 Cal.
579, 583 [93 Pac. 490]), but such question is not involved here. Such a transfer might be void, but
no agreement could be implied therefrom that the indebtedness of the transferor was assumed by
the transferee. Nor would such assumption be implied even if the facts showed that the assets in
the hands of the corporation receiving them remained subject to the debts of the transferor.


[4] Certain testimony to the effect that the driver had been drinking from two to four hours
prior to the time the stage departed and that certain witnesses smelled the odor of liquor on his
breath immediately after the accident was admitted over the objection of defendants. There was
no evidence at all that the driver was under the influence of intoxicating liquor, and the manner in
which the evidence shows the stage was handled, not only on the level pavement but “up over the
hill” on the “winding, curving piece of highway” known as the “Jack Rabbit trial”, conclusively
opposes any such suggestion. In our opinion, however, no prejudice could have resulted in the face
of such evidence and by reason of evidence hereinafter discussed. *108


[5] If there was no other negligence on the part of the driver of the stage than what could be implied
from the fact that he suddenly lost consciousness and in consequence the control of his vehicle, we
would agree with appellants' contention that the accident was unavoidable and that the evidence
does not support the verdict. The evidence shows, however, that the driver “had been sick all the
way down, feeling sick”, and “had been fighting it off”, but that it came on him suddenly and
“I passed out suddenly”. The driver also told a passenger that he had eaten some cucumbers for
breakfast and that they poisoned him and caused his condition. He testified on direct examination,
however, that he did not know what caused his collapse unless it was the result of a party in his
apartment from two to four hours before he left, at which “we had a few drinks”. It would seem,
considering the high degree of care required of the driver of a stage containing passengers, that it
was a question of fact for the jury to determine whether or not the action of the driver in continuing
at the wheel of the stage, alone in the driver's compartment in the condition he was in, without
advising someone of his condition and having someone there with him, constituted negligence. In
our opinion there was evidence to support the conclusion that the accident was not unavoidable
but was the result of the negligence of the driver for which the owner and operator of the stage
was responsible.


[6] The amended complaint having alleged negligence in general terms, it was perfectly proper,
under the circumstances of the accident, for the court to give instructions to the jury embodying
the doctrine of res ipsa loquitur.
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[7] In view of the fact that one day's jury fee was not deposited ten days prior to the date set for
trial, as required by section 631 of the Code of Civil Procedure, it is contended that trial by jury
was waived and that the court had no discretion to order it. Section 7 of article I of the Constitution
provides that the right of trial by jury shall be secured to all and remain inviolate, “but may be
waived in civil actions by the consent of the parties, signified in such manner as may be prescribed
by law”. The ten last quoted words “look to actual legislation upon the subject” (Exline v. Smith, 5
Cal. 112), and in section 631 of the Code of Civil Procedure the legislature has set out the manner
in which *109  the consent of the parties to such waiver may be signified. It is not only by express
consent, but by one implied by law from the failure to do certain required things. At a very early
day the Supreme Court held that the court “has the right, notwithstanding such waiver, to direct
an issue of fact to be tried by the jury”, and said that “besides this, it would not be presumed
that any injury had accrued to the plaintiff in consequence of the issues of fact being tried by a
jury instead of the court”. (Doll v. Anderson, 27 Cal. 248, 251.) In the case of Norland v. Gould,
200 Cal. 706 [254 Pac. 560], deposit was not made as required by rule of court ten days prior to
date of trial, and the trial court refused to grant a continuance and permit a jury trial, the court
there saying: “We find no grounds for disturbing the exercise of the discretion of the trial court
with reference to this matter,” indicating at least that “discretion” was involved in making such
denial. In the case of Dickey v. Kuhn, 125 Cal. App. 68, 72 [13 Pac. (2d) 834], the court said that
“notwithstanding a jury had been waived in the statutory manner, it is within the discretion of the
trial court to disregard the waiver and try the case by a jury”, and that “the court did not abuse its
discretion in so doing”. A hearing of said cause in the Supreme Court was denied September 19,
1932. See, also, Burbank v. McIntyre, 135 Cal. App. 482 [27 Pac. (2d) 400], and Nevin v. Mallon,
136 Cal. App. 571 [29 Pac. (2d) 303].


[8] In view of the foregoing it is our opinion that the purpose of section 631 of the Code of
Civil Procedure is to grant the parties the right to waive a jury trial and not to impose conditions
constituting an irrevocable waiver, and that the trial court may use its discretion in determining
whether under the circumstances a waiver should actually be implied. No presumption exists that
prejudice resulted from trial before a jury (Doll v. Anderson, supra), and a motion for new trial
based on this contention was denied by the judge who saw the witnesses, heard the evidence and
observed the jury, and we find nothing in the record indicating such prejudice.


[9] A more serious question is whether or not the verdict of $10,000 was the result of passion
or prejudice on the part of the jurors, rather than the exercise of an intelligent discretion which
finds support in the evidence. Plaintiff did *110  not call in a doctor until her return home and
did not receive even first aid treatment until such doctor came to her home about 7 o'clock on
the evening of the day following the accident. The doctor so called testified that plaintiff was a
“strong, healthy lady” prior to the accident; that when he examined her after being called in he
found her “suffering from a severe pain in her neck and her right arm from the shoulder down
and in the back, in the region of the twelfth rib, and in the region of the coccyx”; that there “were
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bruises on her body and she complained of pain in her head”. He found an injury “at the coccyx”
which he diagnosed as a fracture and treated. The twelfth rib was separated or pulled apart from
the spinal column, and there was a fracture of the internal condyle of the right arm, which member
was “put in a splint”. The doctor also testified that he “strapped her right side for the fractured
ribs with adhesive plaster from the pelvis up”, and gave her some medicine for the pain; that he
had not yet dismissed the case at the time of trial; that he made an examination of plaintiff before
the trial and “found her very nervous”, with “a marked callus over the region of the 12th rib”,
and “some thickening of the internal condyle on examination of the humerus of the right arm”.
It was his opinion that there was a permanent injury to the ulnar nerve, affecting the sensation
and use of the fingers of the right hand, and that plaintiff might have pain and tenderness in her
back from the rib injury “the rest of her life”, due to pressure on the nerves and muscles of that
region; that the “soreness on sitting” and need “to have a pillow”, of which she complained, was
likely to remain “unless there is a surgical operation performed, removing the coccyx”; that in his
opinion “the chances are against her for a full recovery”, based on “her present physical condition
and also the length of time that has elapsed since she had the injury”. Dr. Galvin, a witness for
plaintiff, who was called into the case for consultation some weeks after the injury, testified as to
the injury to the twelfth rib, the coccyx and the internal condyle of the right humerus, and that
as a result of such fracture “she was getting some pressure on the ulnar nerve”; that “there was a
quarter inch atrophy of the right forearm as compared with the left”; that “as far as the injury to the
nerve was concerned, that depended entirely *111  on whether or not the pressure was relieved.
If the pressure was not relieved she would be permanently disabled, as evidenced by changes of
sensation and loss of power in her right arm”. This doctor felt that “unless something was done in
the way of an operation, that she would always have more or less pain and discomfort at the end
of the spine”, and that “as far as the ribs are concerned I felt at that time that that would come out
all right”. There is other evidence from which the jury could conclude that plaintiff had suffered
intense pain and had been unable to work since the time of the accident.


Dr. Ledyard, a witness for defendants, who examined plaintiff November 4, 1929, testified that her
health on that date was “comparatively good to what it is now”-a little more than two years after
the first examination. There was other evidence conflicting seriously with some of the foregoing
which indicated that the injuries were not nearly as serious as the above seems to show, and that
plaintiff's condition at the time of trial, when apparently she had to be helped from the courtroom
into the judge's chambers so that an expert could examine her at the request of defendants, was
not due to the injuries resulting from the accident but to arthritis. In our opinion, however, such
conflict was for the jury to determine and it did so adversely to such conflicting evidence, and a
motion for new trial was denied by the judge who heard the evidence and saw the witnesses, to
whom such adverse contention was addressed in the first instance.


In view of such evidence we cannot say that the judgment rendered is “so plainly and outrageously
excessive as to suggest, at the first blush, passion or prejudice or corruption on the part of the jury”
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which we understand is the test to meet before an appellate court can hold the action of the trial
court in denying the motion for a new trial to be erroneous and set aside the verdict of a jury. (Hale
v. San Bernardino Valley Traction Co., 156 Cal. 713 [106 Pac. 83].)


Judgment reversed as to appellant Pacific Greyhound Lines, Inc., and affirmed as to appellant
Pickwick Stages System.


Craig, Acting P. J., and Desmond, J., concurred. *112
A petition by appellants to have the cause heard in the Supreme Court, after judgment in the District
Court of Appeal, was denied by the Supreme Court on September 13, 1934.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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3 Cal.5th 1099
Supreme Court of California.


F.P., Plaintiff and Respondent,
v.


Joseph MONIER, Defendant and Appellant.


S216566
|


Filed 11/27/2017


Synopsis
Background: Younger cousin brought action against older cousin for sexual battery, gender
violence, and intentional infliction of emotional distress. The Superior Court, Sacramento County,
No. 06AS00671, Robert Ahern, J., entered judgment for younger cousin after bench trial, and did
not act on older cousin's request for a statement of decision. Older cousin appealed. The Court of
Appeal, 166 Cal.Rptr.3d 551, affirmed as modified.


[Holding:] After grant of review, the Supreme Court, Chin, J., held that a trial court's error in
failing to issue a requested statement of decision is not reversible per se but rather is subject to
harmless error review.


Affirmed.


Procedural Posture(s): Petition for Discretionary Review; Other.


West Headnotes (1)


[1] Appeal and Error Conclusions of Law
A trial court's error in failing to issue a requested statement of decision is not reversible
per se but rather, pursuant to both statute governing requests for statements of decision and
constitutional mandate precluding reversal based on procedural error absent miscarriage
of justice, is subject to harmless error review. Cal. Const. art. 6, § 13; Cal. Civ. Proc. Code
§ 632.


See 7 Witkin, Cal. Procedure (5th ed. 2008) Trial, § 390 et seq.
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Opinion


Chin, J.


* Presiding Justice of the Court of Appeal, First Appellate District, Division One, assigned by
the Chief Justice pursuant to article VI, section 6 of the California Constitution.


*1102  Section 632 of the Code of Civil Procedure 1  provides that “upon the trial of a question of
fact by the court,” the court “shall issue a statement of decision explaining the factual and legal
basis for its decision as to each of the principal controverted issues at trial upon the request of any
party appearing at the trial.” We granted review in this case to decide whether a court's error in
failing to issue a statement of decision as this section requires is reversible per se. The Court of
Appeal held that such errors are not reversible per se, but are subject to harmless error review.
The court based its conclusion on article VI, section 13 of the California Constitution (article VI,
section 13), which provides: “No judgment shall be set aside, or new trial granted, in any cause,
on the ground of misdirection of the jury, or of the improper admission or rejection of evidence,
or for any error as to any matter of pleading, or for any error as to any matter of procedure, unless,
after an examination of the entire cause, including the evidence, the court shall be of the opinion
that the error complained of has resulted in a miscarriage of justice.” For reasons explained below,
we agree with the Court of Appeal and affirm its judgment.
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1 All further unlabeled statutory references are to the Code of Civil Procedure.


*1103  Factual and Procedural Background


In February 2006, plaintiff F.P. sued defendant Joseph Monier for acts of sexual **1077  battery
that defendant allegedly committed in 1990 and 1991, when plaintiff was 10 years old and
defendant was 17 years old. Plaintiff also sued defendant's parents for negligence, alleging that
they had failed reasonably to care for, supervise, direct, oversee, and protect her from defendant.
Defendant filed an answer denying the allegations and asserting in part that others were at fault
and that any liability should be apportioned among them.


Before trial, plaintiff settled her claim against defendant's parents. The rest of the action went
to trial before the court. The evidence presented during that trial showed, among other things,
that plaintiff's father also sexually abused plaintiff during the time period in question. Dr.
Laurie Wiggen, a licensed clinical psychologist who treated plaintiff from September 2005 until
December 2007, diagnosed plaintiff as having posttraumatic stress disorder and attributed it to the
traumas resulting from the molestations by her father and defendant. Dr. Wiggen could not separate
the harm done by defendant from that done by plaintiff's father, testifying that their conduct was
“cumulatively impactful.” Dr. Eugene Roeder, a licensed psychologist who evaluated plaintiff
in July 2005, diagnosed plaintiff as suffering from major depression, an anxiety disorder, and
posttraumatic stress disorder. Like Dr. Wiggen, Dr. Roeder could not distinguish the symptoms
defendant had caused from those plaintiff's father had caused, but he testified that the molestation
by plaintiff's father “was dramatically more traumatic than” the molestation by defendant because
plaintiff's relationship with her father “was a much more central, basic relationship in her life” and
“[h]er relationship with the [defendant] was more tangential.”


The court issued a tentative decision on April 29, 2009, finding that defendant had committed
the alleged acts and that his conduct was a substantial factor in causing plaintiff's injuries. The
court indicated its intent to award damages in the amount of $305,096, consisting of $44,800 for
lost income, ***506  $10,296 for past and future medical expenses, and $250,000 for general
noneconomic damages. The court instructed plaintiff's counsel to prepare a judgment. Later that
day, defendant timely filed a request for a statement of decision requesting, as relevant here, that
the court set forth “the basis upon which” it was awarding special damages, emotional distress
damages, past and future medical expenses, and lost wages.


On May 1, 2009, plaintiff's counsel submitted a proposed judgment to the court. In an
accompanying declaration, counsel explained: (1) he faxed a copy of the proposed judgment to
defendant's counsel after trial on April 29, 2009, and was informed that defendant's counsel was
no longer at that *1104  number; (2) the next day, April 30, he faxed a copy of the proposed
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judgment to the new fax number of defendant's counsel and left counsel a voicemail explaining
that the trial judge, who had been visiting, “needed” the proposed judgment reviewed and signed
“immediately” because the judge “was leaving Sacramento on May 1, 2009”; and (3) he did not
hear from defendant's counsel and submitted the proposed judgment to the court the next day, May
1, 2009.


On May 1, 2009, the court signed the judgment without issuing a separate statement of decision.
The judgment stated in relevant part: “After considering all of the evidence and testimony
presented at trial it is hereby adjudged, determined and decreed that [defendant] molested his
biological cousin, plaintiff [F.P.] numerous times when she was ten years old, including acts of
unlawful penetration, sodomy, oral copulation of him and other lewd and lascivious acts. The
conduct of Defendant ... is further found to be outrageous and a substantial factor in causing
injuries to the Plaintiff. Defendant took advantage of the vulnerability of the Plaintiff due to her
age. Plaintiff ... was injured as a proximate result of [defendant's] sexual assaults of her causing
her to incur past and future medical/psychological treatment expenses of $10,296.00. Plaintiff lost
income as a proximate result of [defendant's] sexual assaults of her in the amount of $48,800.00.”
The judgment ordered defendant to pay total damages of $305,096.00, which included general
damages of $250,000 and special damages of $55,096.00.


Defendant appealed, arguing that the trial court had erred in failing to issue a statement **1078
of decision and that the error was reversible per se. According to defendant, without a statement
of decision, it was unknown whether the trial court had apportioned general damages as the law
required. The Court of Appeal found error, but disagreed that it was reversible per se. Article VI,
section 13, the court held, precludes reversal absent a showing that the trial court's failure to issue
a statement of decision regarding the issues defendant had specified “resulted in a miscarriage of
justice.” The error here, the court found, did not result in a miscarriage of justice because defendant
had forfeited any right to apportionment of damages by failing to raise the issue at trial. Thus,
the court concluded, the absence of a statement of decision on the issue of general noneconomic
damages was of no consequence.


We granted review, limiting the issue to whether “a trial court's error in failing to issue a statement
of decision upon a timely request” is “reversible per se.” 2


2 Given this limitation, we express no opinion regarding the Court of Appeal's conclusion that
the error here was, in fact, harmless.


***507  *1105  Discussion
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The duty of a trial court in question here—to issue, upon the request of a party appearing at a
court trial of a question of fact, “a statement of decision explaining the factual and legal basis for
its decision as to each of the principal controverted issues at trial” (§ 632)—reflects many years
of statutory evolution. In 1851, the Legislature enacted section 180 of the Practice Act, which
provided that “[u]pon the trial of an issue of fact by the Court, its decision shall be given in writing,
and filed with the Clerk, within ten days after the trial took place. In giving the decision, the facts
found, and the conclusions at law, shall be separately stated. Judgment upon the decision shall
be entered accordingly.” (Stats. 1851, ch. 5, § 180, pp. 78–79.) Ten years later, the Legislature
added a provision stating that “[i]n cases tried by the court without a jury, no judgment shall be
reversed for want of a finding, or for a defective finding, of the facts, unless exceptions be made
in the court below to the finding, or to the want of a finding.” (Stats. 1861, ch. 522, § 2, p. 589.)
Five years after that, in 1866, the Legislature combined these provisions into a single section that
provided: “Upon a trial of issue of fact by the Court, judgment shall be entered in accordance with
the finding of the Court, and the finding, if required by either party, shall be reduced to writing
and filed with the Clerk. In the finding filed, the facts found and the conclusions of law shall be
separately stated. In such cases no judgment shall be reversed on appeal for want of a finding in
writing at the instance of any party who, at the time of the submission of the cause, shall not have
requested a finding in writing, and had such request entered in the minutes of the Court ....” (Stats.
1865–1866, ch. 619, § 2, p. 844.)


In 1872, when the Legislature enacted the Code of Civil Procedure, it replaced these provisions
with section 632 and former section 633. Section 632 provided: “Upon the trial of a question of
fact by the Court, its decision must be given in writing and filed with the Clerk within twenty
days after the cause is submitted for decision, and unless the decision is filed within that time the
action must again be tried.” Former section 633 provided: “In giving the decision, the facts found
and conclusions of law must be separately stated. Judgment upon the decision must be entered
accordingly.” (Repealed by Stats. 1933, ch. 744, § 198, p. 1904.) Two years later, the Legislature
amended section 632 by (1) extending the time for filing the decision from 20 to 30 days, and (2)
deleting the clause stating that “the action must again be tried” if the decision was not filed within
the specified time. (Code Amends. 1873–1874, § 79, p. 312.)


In 1933, the Legislature combined these separate provisions into a single section 632, which
provided in relevant part: “In superior courts and municipal courts, upon the trial of a question
of fact by the court, its decision must *1106  be given in writing and filed with the clerk within
thirty days after the cause is submitted for decision. In giving the decision, the facts found and
the conclusions of law **1079  must be separately stated. ... [¶] Judgment upon the decision must
be entered accordingly.” (Stats. 1933, ch. 744, § 105, p. 1876.) In 1959, the Legislature added a
sentence to the section stating that “[t]he statement of facts found shall fairly disclose the court's
determination of all issues of fact in the case.” (Stats. 1959, ch. 637, § 1, p. 2613.)
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The Legislature next substantively revised the section in 1968. As here relevant, the amended
section provided: “In superior courts, upon [the] trial [of a question of fact by the court,] the court
shall announce ***508  its intended decision. Within the time after such announcement permitted
by rules of the Judicial Council, any party appearing at the trial may request findings. Unless
findings are requested, the court shall not be required to make written findings and conclusions. ...
[¶] ... [¶] Where findings are required, they shall fairly disclose the court's determination of all
issues of fact in the case.” (Stats. 1968, ch. 716, § 1, pp. 1417–1418.)


The current version of section 632 began to take shape in 1981, when the Legislature amended
the statute to provide: “In superior ... courts, ... upon the trial of a question of fact by the court,
written findings of fact and conclusions of law shall not be required. Upon the request of any party
appearing at the trial, made within 10 days after the court announces a tentative decision, ... the
court shall issue a statement of decision explaining the factual and legal basis for its decision as
to each of the principal controverted issues at trial. The request for a statement of decision shall
specify those controverted issues as to which the party is requesting a statement of decision. ... [¶]
The statement of decision shall be in writing, unless the parties appearing at trial agree otherwise.”
(Stats. 1981, ch. 900, § 1, p. 3425.)


In 1998, the Legislature slightly reordered this language so that the statute provided in relevant
part, as it does today, as follows: “In superior ... courts, upon the trial of a question of fact by
the court, written findings of fact and conclusions of law shall not be required. The court shall
issue a statement of decision explaining the factual and legal basis for its decision as to each of the
principal controverted issues at trial upon the request of any party appearing at the trial. The request
must be made within 10 days after the court announces a tentative decision .... The request for a
statement of decision shall specify those controverted issues as to which the party is requesting
a statement of decision. ... [¶] The statement of decision shall be in writing, unless the parties
appearing at trial agree otherwise.” (Stats. 1998, ch. 931, § 84, p. 6442.)


As this discussion demonstrates, except between 1872 and 1874, when section 632 stated that “the
action must again be tried” upon a trial court's *1107  failure to file its decision within the specified
time, the statutes have not specified the consequences of noncompliance. They have, however, at
times expressly precluded reversal for a failure to make findings if the appealing party did not
object to the failure in the trial court or file a written request for findings and have it entered in
the court's minutes.


Moreover, at least since 1851, our generally applicable statutes have precluded reversal for errors
in civil cases absent prejudice. Section 71 of the 1851 Practice Act provided that “[t]he Court
shall, in every stage of an action, disregard any error or defect in the pleadings, or proceedings,
which shall not affect the substantial rights of the parties; and no judgment shall be reversed or
affected by reason of such error or defect.” (Stats. 1851, ch. 5, § 71, p. 61.) In 1872, the Practice
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Act provision became section 475, which initially provided: “The Court must, in every stage of
an action, disregard any error or defect in the pleadings or proceedings which does not affect
the substantial rights of the parties, and no judgment shall be reversed or affected by reason of
such error or defect.” Since 1897, when the Legislature last amended it, section 475 has provided:
“The court must, in every stage of an action, disregard any error, improper ruling, instruction, or
defect, in the pleadings or proceedings which, in the opinion of said court, does not affect the
substantial rights of the parties. No judgment, decision, or ***509  decree shall be reversed or
affected by reason of any error, ruling, instruction, or defect, unless it shall appear from the record
that such error, ruling, instruction, or defect was prejudicial, and also **1080  that by reason of
such error, ruling, instruction, or defect, the said party complaining or appealing sustained and
suffered substantial injury, and that a different result would have been probable if such error, ruling,
instruction, or defect had not occurred or existed. There shall be no presumption that error is
prejudicial, or that injury was done if error is shown.” (Stats. 1897, ch. 47, § 1, p. 44.)


More importantly, for over 100 years, the California Constitution has also expressly precluded
reversal absent prejudice. In 1911, California voters added former article VI, section 4½ to the state
Constitution, which provided: “No judgment shall be set aside, or new trial granted in any criminal
case on the ground of misdirection of the jury or the improper admission or rejection of evidence, or
for error as to any matter of pleading or procedure, unless, after an examination of the entire cause
including the evidence, the court shall be of the opinion that the error complained of has resulted
in a miscarriage of justice.” (Italics added.) Three years later, the voters expanded the provision's
reach to civil cases by changing the phrase “in any criminal case” to “in any case.” (See Vallejo etc.
R.R. Co. v. Reed Orchard Co. (1915) 169 Cal. 545, 553–554, 147 P. 238.) Since 1966, when the
Constitution was reorganized, the provision has appeared as article VI, section 13, which states:
“No judgment shall be set aside, or new trial granted, in any cause, on the ground of misdirection
of the jury, or of the improper admission or *1108  rejection of evidence, or for any error as to any
matter of pleading, or for any error as to any matter of procedure, unless, after an examination of
the entire cause, including the evidence, the court shall be of the opinion that the error complained
of has resulted in a miscarriage of justice.” (Italics added.)


As we have explained, article VI, section 13 generally “prohibits a reviewing court from setting
aside a judgment due to trial court error unless it finds the error prejudicial.” (People v. Chun (2009)
45 Cal.4th 1172, 1201, 91 Cal.Rptr.3d 106, 203 P.3d 425.) The section applies to both constitutional
and nonconstitutional errors. (People v. Cahill (1993) 5 Cal.4th 478, 501, 20 Cal.Rptr.2d 582, 853
P.2d 1037 (Cahill).) It “empower[s]” appellate courts “to examine ‘the entire cause, including the
evidence,’ ” and “require[s]” them “to affirm the judgment, notwithstanding error, if error has not
resulted ‘in a miscarriage of justice.’ ” (People v. O'Bryan (1913) 165 Cal. 55, 64, 130 P. 1042.)
To be sure, even under section 13, an error is reversible per se when it constitutes “a ‘ “structural
[defect] in the ... trial mechanism” ’ that defies evaluation for harmlessness.” (Soule v. General
Motors Corp. (1994) 8 Cal.4th 548, 579, 34 Cal.Rptr.2d 607, 882 P.2d 298 (Soule); see People
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v. Anzalone (2013) 56 Cal.4th 545, 554, 155 Cal.Rptr.3d 352, 298 P.3d 849 [“A structural error
requires per se reversal because it cannot be fairly determined how a trial would have been resolved
if the grave error had not occurred.”]; Sandquist v. Lebo Automotive, Inc. (2016) 1 Cal.5th 233,
261, 205 Cal.Rptr.3d 359, 376 P.3d 506 [finding error “reversible per se” because its “effects are ‘
“unmeasurable” ’ and ‘ “def[y] analysis by ‘harmless-error’ standards” ’ ”].) But “[c]ategorization
of an error as structural represents ‘the exception and not the rule.’ ” (People v. Sivongxxay
(2017) 3 Cal.5th 151, 178, 219 Cal.Rptr.3d 265, 396 P.3d 424.) “[A] strong presumption” exists
against finding that an error falls within the structural category, and “it will be the rare case”
where an error—even “a constitutional violation”—“will not ***510  be subject to harmless error
analysis.” (Anzalone, supra, at p. 554, 155 Cal.Rptr.3d 352, 298 P.3d 849.)


Based on these provisions, we agree with the Court of Appeal that a trial court's error in failing
to issue a requested statement of decision is not reversible per se, but is subject to harmless error
review. Nothing in the language of section 632 as it now stands establishes a rule of automatic
reversal, and nothing in the statute's legislative history suggests the Legislature intended the current
statute to have that effect. On the contrary, the statute's evolution—specifically, the deletion, after
only two years, of language requiring that an action “again be tried” for noncompliance—cuts
against reading the statute in that manner. Thus, there is no statutory directive to override section
475, which, as explained above, precludes reversal absent prejudice. Nor is there any basis for
construing section 632 to conflict with the **1081  constitutional mandate of article VI, section 13,
which precludes reversal “for any error as to any matter of procedure, unless, after an examination
of *1109  the entire cause, including the evidence, the court shall be of the opinion that the error
complained of has resulted in a miscarriage of justice.” Although in a particular case a trial court's
failure to issue a requested statement of decision may amount to a structural defect in the trial
mechanism that defies evaluation for harmlessness, we cannot say this type of error “fall[s] into the
rare class of mistakes that are reversible per se.” (People v. Sivongxxay, supra, 3 Cal.5th 151, 180.)


Defendant argues that, notwithstanding the relevant constitutional and statutory provisions, a rule
of automatic reversal is dictated by our precedents. “This court,” he asserts, “has stated almost
since statehood that a judgment must be reversed for failure to provide required findings, and has
restated the rule time and again since” the adoption of section 475 in 1872, the extension of article
VI, section 4½ to civil cases in 1914, and the adoption of article VI, section 13 in 1966.


Defendant is correct that many of our decisions suggest a rule of automatic reversal. For example,
in possibly our first decision on the subject, after quoting section 180 of the Practice Act, we
reversed a judgment and remanded for a new trial, stating: “We are of opinion that this law is not
merely directory, and we have no right to destroy or impair its efficacy. It is intended by it, that the
decision of the Court shall be the basis of the judgment in the same manner as the verdict of a jury;
and it follows, that without such decision the judgment cannot stand.” (Russel v. Armador (1852)
2 Cal. 305 (Russel).) Eighty-five years later, in 1937, we stated that if “findings are necessary”
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under section 632 “and have not been waived,” it “is undoubtedly the law” that a court's “failure
to make them constitutes prejudicial and reversible error.” (Carpenter v. Pacific Mut. Life Ins. Co.
(1937) 10 Cal.2d 307, 326, 74 P.2d 761.)


However, our decisions are not as uniform as defendant argues. In McQuillan v. Donahue (1874)
49 Cal. 157, the trial court, in a bench trial, decided the case “orally in favor of the plaintiff,”
and “[n]o decision in writing was ever given or filed.” The defendant moved for a new trial
pursuant to section 632, which stated at the time that “the action must again be tried” if the court
failed to file its decision within the specified time. The motion was denied, and the defendant
appealed, citing Russel. We affirmed, stating: “We are of opinion that this provision of the statute
is directory merely.” (McQuillan, at p. 158) In Gregory v. Gregory (1894) 102 Cal. 50, 51, 36 P.
364, the unsuccessful plaintiffs in a quiet title action tried by the court sought reversal ***511
on the ground that “findings of fact were not waived, and none were filed by the court below.”
We rejected the claim, citing the principle that “a judgment will not be reversed for want of a
finding upon a particular issue, where it is apparent that the omission in no way prejudiced *1110
the appellant.” (Id. at p. 52, 36 P. 364.) In Gates v. McLean (1886) 70 Cal. 42, 46, 11 P. 489,
we explained: “It has been repeatedly held, that even when the [trial] court has omitted to find
upon a material issue, a new trial may be denied if on the evidence the finding must have been
adverse to the party asking the new trial. By parity of reason, a new trial may be denied if a finding
in favor of the party asking the new trial (upon a particular issue) could not have changed the
result.” (See Murphy v. Bennett (1886) 68 Cal. 528, 530, 9 P. 738 [“There should be findings upon
all the material issues in the case, but a judgment will not be reversed for want of a finding on a
particular issue, where it is apparent that the failure to find on that issue is in no way prejudicial
to the appellant.”]; Hutchings v. Castle (1874) 48 Cal. 152, 156 [although trial court “should have
found upon the issue,” because there was “no legal evidence sufficient to justify a finding” for
defendant, “the omission to find ... could not have prejudiced the defendant” and “is [not] a reason
for reversing the judgment”].)


In several decisions that predated the 1914 addition to our Constitution of a “miscarriage of
justice” provision for civil cases (former article VI, section 4½), we required, based on section
475, a showing of prejudice to justify reversal. In McCourtney v. Fortune (1881) 57 Cal. 617, 619
(McCourtney), we **1082  held that a judgment may not be reversed for a trial court's failure to
make a finding on a particular issue where the omission “is not prejudicial to the appellant.” Citing
section 475, we explained that “[n]o judgment can be reversed for any error or irregularity in the
proceedings of a case which does not affect the substantial rights of the parties.” (McCourtney,
at p. 619.) Applying this rule, we held that, because the finding the trial court had failed to make
was, in light of other findings, “of no moment,” the omission was, “if anything, a mere irregularity,
from which no possible injury could result to the appellants, and it is no ground for the reversal
of the judgment.” (Id. at pp. 619, 620.) A few years later, citing McCourtney, we explained that
“[w]hen the [trial] court fails to find on a material issue, the judgment will not be reversed, if the
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finding omitted must have been adverse to the appellant.” (People v. Center (1885) 66 Cal. 551,
564, 6 P. 481, italics added.)


Ten years after McCourtney, in Winslow v. Gohransen (1891) 88 Cal. 450, 451–452, 26 P. 504
(Winslow), we explained that a trial court's failure to make a finding on all issues is not reversible
error if there was no evidence to support a finding on the omitted issues in favor of the complaining
party, or if the evidence on those issues was insufficient to support such a finding. Again citing
section 475, we reasoned: “In either case the finding of the court could only be against the
allegation, and consequently would not ‘invalidate’ the judgment rendered in accordance with the
other findings; and inasmuch as the failure to make such finding would not affect the substantial
rights of the appellant, the judgment ought not to be reversed.” (Winslow, supra, at p. 452, 26 P.
504.) In other words, we explained, “[i]f the omitted findings must have *1111  been adverse to the
appellant, their omission is not error sufficient to authorize the reversal of the judgment.” (Id. at pp.
452–453, 26 P. 504.) Notably, none of the decisions on which defendant relies cited or discussed
section 475 or its “substantially identical” source, section 71  ***512  of the 1851 Practice Act.
(Cahill, supra, 5 Cal.4th at p. 525, fn. 6, 20 Cal.Rptr.2d 582, 853 P.2d 1037.)


We began grounding the prejudice inquiry in the state Constitution soon after the 1914 amendment
to former article VI, section 4 1 //2 that made its “miscarriage of justice” standard applicable in civil
cases. In Maloof v. Maloof (1917) 175 Cal. 571, 573, 166 P. 330, the defendant sought reversal in
a case tried by the court based on the court's “failure to find upon material issues.” We rejected the
claim, explaining: “[I]t is perfectly apparent, on the whole record, that the trial judge did not think
that the defendant had established a cause of action in her favor, and that if, when he signed the
findings, his attention had been directed to the specific issue under discussion, he would inevitably
have made a finding on it against the defendant. We are satisfied that the omission to find did not
result in a ‘miscarriage of justice,’ and the error must therefore be disregarded under the provision
of [former] section 4 1 //2 of article VI of the Constitution.” (Id. at p. 574, 166 P. 330.) Again, none
of the decisions on which defendant relies cites or discusses the constitutional “miscarriage of
justice” provision for civil cases that has existed since 1914.


The significance of this analytical omission is clear from our decision in Cahill, supra, 5 Cal.4th
at page 509, 20 Cal.Rptr.2d 582, 853 P.2d 1037, which relied on the constitution's “miscarriage
of justice” provision to overrule our decisions holding that the erroneous admission of a coerced
confession is reversible per se under California law. Cases predating adoption of the constitutional
provision, we explained, did not consider or decide whether the erroneous admission of a coerced
confession constitutes a “miscarriage of justice” within the meaning of that provision such that
reversal is required “without regard to the other evidence received at trial.” (Cahill, at p. 494,
fn. 10, 20 Cal.Rptr.2d 582, 853 P.2d 1037.) Cases postdating that event, we continued, had “lost
sight of” the new provision's “principal purpose and significance” insofar as they focused on
the persuasive impact that coerced confessions, “ ‘as a class,’ ‘[a]lmost invariably’ ” have. (Id.
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at p. 503, 20 Cal.Rptr.2d 582, 853 P.2d 1037.) Recognition of this impact “simply means that
the improper admission of a confession is much more likely to affect the outcome of a trial
than are other categories of evidence, and **1083  thus is much more likely to be prejudicial
under the traditional harmless-error standard.” (Ibid.) But this increased likelihood of prejudice
“does not ... justify the judicial adoption of a state-law rule that automatically and monolithically
treats all improperly admitted confessions as requiring reversal of the defendant's conviction;
the California constitutional reversible-error provision was adopted for the specific purpose of
eliminating just such a prophylactic approach to reversible error.” (Ibid.) As to considerations of
stare decisis, we reasoned in part that (1) the precedents supporting the defendant did not even
*1112  “attempt to explain how a rule requiring automatic reversal ... was compatible with the
purpose of the applicable state constitutional provision” (id. at p. 508, 20 Cal.Rptr.2d 582, 853
P.2d 1037), and (2) following them “would fail to give proper recognition to the important public
policies underlying the [constitutional] reversible error provision” (ibid.), including maintaining
“the public's confidence in the criminal justice system” (id. at p. 509, 20 Cal.Rptr.2d 582, 853
P.2d 1037).


In Soule, supra, 8 Cal.4th at page 574, 34 Cal.Rptr.2d 607, 882 P.2d 298, we relied on article
VI, section 13 and Cahill in the civil context in declining to follow the “[d]ecades old” principle,
recited in “a substantial body of California decisions,” that ***513  “the erroneous denial of
correct specific instructions covering a civil litigant's supportable ‘theory of the case’ ” is reversible
per se. We first observed that the “line of authority [was] not unbroken,” and that “[a] number of
decisions” had “assessed the actual effect of” such errors “on the judgment.” (Soule, at p. 575, 34
Cal.Rptr.2d 607, 882 P.2d 298.) We next explained that the principles Cahill discussed, “properly
adapted, apply with equal or even greater force to the issue before us.” (Id. at p. 578, 34 Cal.Rptr.2d
607, 882 P.2d 298.) “As in Cahill, the express terms of” article VI, section 13 “weigh against
automatic reversal,” because the section “explicitly mentions ‘misdirection of the jury’ as error
[that] warrants reversal” only if a miscarriage of justice would otherwise result. (Soule, at p. 579, 34
Cal.Rptr.2d 607, 882 P.2d 298.) And decisions applying “the traditional rationale that certain forms
of instructional omission in civil cases are ‘inherently’ prejudicial” had “ ‘lost sight of the principal
purpose and significance of’ ” our constitutional “harmless error” provision. (Ibid.) “Erroneous
civil instructional omissions, like the criminal evidentiary error at issue in Cahill, may be more
or less likely to cause actual prejudice, depending on their nature and context. Particularly serious
forms of error might ‘almost invariably’ prove prejudicial in fact. But it does not follow that courts
may ‘automatically and monolithically’ treat a particular category of civil instructional error as
reversible per se. Article VI, section 13 of the California Constitution requires examination of
each individual case to determine whether prejudice actually occurred in light of the entire record.
[Citation.] [¶] Finally, we may not blindly endorse traditional rules of automatic reversal ... in order
to preserve doctrinal stability. As in Cahill, our adherence to such principles would undermine
the important and still-vital requirements and policies of article VI, section 13 of the California
Constitution. No form of civil trial error justifies reversal and retrial, with its attendant expense
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and possible loss of witnesses, where in light of the entire record, there was no actual prejudice to
the appealing party.” (Soule, at p. 580, 34 Cal.Rptr.2d 607, 882 P.2d 298.)


In People v. Breverman (1998) 19 Cal.4th 142, 172–179, 77 Cal.Rptr.2d 870, 960 P.2d 1094,
we again relied on article VI, section 13 and Cahill to overrule, for purposes of noncapital
cases, our prior decisions announcing a rule of near-automatic reversal for a trial court's error in
failing to instruct, sua sponte, on all lesser included offenses the evidence supports. This error,
*1113  we explained, “is not a fundamental structural defect in the mechanism of the criminal
proceeding [citation] which cannot or should not be evaluated for prejudice by reference to
‘the entire cause, including the evidence.’ ” (Id. at p. 176, 77 Cal.Rptr.2d 870, 960 P.2d 1094.)
Instead, “it is a mere trial error, one committed in the presentation of the case to the jury,” and
its “probable adverse effect ... in a particular case can readily be assessed by an individualized,
concrete examination of the record in that case.” (Ibid.) Although our prior decision **1084
announcing the rule mentioned the constitutional harmless error provision, it simply “assert[ed],
as an ipse dixit” (id. at p. 176, 77 Cal.Rptr.2d 870, 960 P.2d 1094), that this “form of error
is itself a miscarriage of justice” (ibid.), and it “provided [no] significant analysis to support
the conclusion that the California Constitution precludes, rather than requires, examination of
the entire record, including the evidence, for actual harm” (id. at pp. 175–176, 77 Cal.Rptr.2d
870, 960 P.2d 1094). The constitutional “obligation” under article VI, section 13 to determine
whether an error produced a miscarriage of justice “cannot be avoided” ***514  by such “ipse
dixit.” (Id. at p. 176, 77 Cal.Rptr.2d 870, 960 P.2d 1094.) This analytical shortcoming, combined
with Cahill's “reexamination of the meaning of” the constitutional harmless error provision,
“compelled” overruling our precedents and “depart[ing] from the ‘fundamental,’ though ‘flexible,’
jurisprudential policy of stare decisis.” (Id. at p. 178, 77 Cal.Rptr.2d 870, 960 P.2d 1094, fn. 26.)


In light of these decisions, the precedents on which defendant relies, which fail to mention, let
alone discuss, the constitutional harmless error provision, do not offer a sound basis for a rule
of automatic reversal. Because article VI, section 13 of the California Constitution explicitly
identifies “any error as to any matter of procedure” (ibid.) as error that warrants reversal only if
a miscarriage of justice would otherwise result, here, as in Soule and Cahill, its “express terms ...
weigh against automatic reversal” (Soule, supra, 8 Cal.4th at p. 579, 34 Cal.Rptr.2d 607, 882
P.2d 298) for a court's procedural error in failing to issue a statement of decision. Even were our
precedents uniform in applying a rule of automatic reversal, as Soule explains, “we may not blindly
endorse” that rule “in order to preserve doctrinal stability,” because doing so “would undermine
the important and still-vital requirements and policies of article VI, section 13.” (Soule, at p. 580,
34 Cal.Rptr.2d 607, 882 P.2d 298.) Given the constitutional provision, an inquiry into prejudice
is required.


In addition to relying on precedent, defendant argues that, because a trial court's error in failing
to issue a statement of decision “impairs” the “fundamental right[ ]” to a trial, “which necessarily
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includes the right to a decision on the matters in dispute,” “[i]t is a ‘structural defect’ in the trial
proceedings” that is reversible per se. According to defendant, in a nonjury trial, a court's “findings
are, in substance, a special verdict,” and “the statement of decision is the court's final decision.”
It follows, defendant argues, that a failure to issue a statement of decision constitutes “a failure to
decide the case,” and that “[e]ntering judgment without issuing a required statement of decision is
tantamount to” entering judgment in a jury trial *1114  “without having the jury render a verdict.”
Defendant also argues that a court's error in failing to issue a statement of decision “ ‘defies
evaluation for harmlessness’ ”; because a court is free to revise its statement of intended decision,
when it enters judgment without issuing a statement of decision, “it is impossible to speculate what
the result might have been had the judge complied with the mandate of [section] 632.”


In light of our precedent and the terms of the relevant statutes, we reject defendant's arguments.
Regarding our precedent, as noted above, in Winslow, supra, 88 Cal. 450, 26 P. 504, we explained
that where a trial court fails to make a finding on an issue that could only be decided in a way
that “would not ‘invalidate’ the judgment rendered in accordance with the other findings” (id. at p.
452, 26 P. 504), “the failure to make such finding would not affect the substantial rights of” (ibid.)
the complaining party and “is not error sufficient to authorize the reversal of the judgment” (id.
at p. 453, 26 P. 504). In a separate decision decided the same year as Winslow, we explained that
the rule defendant here invokes—where a trial court fails to make findings upon all the material
issues presented by the pleadings, “there has been a mistrial, and the [court's] decision, having been
rendered before the case has been fully tried, is considered to have been a decision ‘against law’ ”—
applies only where a finding on the omitted issue “would have the effect to countervail or destroy
the effect of the [court's] other ***515  findings.” (Brison v. Brison (1891) 90 Cal. 323, 328, 27 P.
186.) Thus, “[i]f the findings which are made are of such a character as to dispose of issues which
are **1085  sufficient to uphold the judgment, it is not a mistrial or against law to fail or omit
to make findings upon other issues which, if made, would not invalidate the judgment.” (Ibid.)
The next year, in Diefendorff v. Hopkins (1892) 95 Cal. 343, in the course of restating the rule
that a trial court's failure to make a finding on an issue that “could make no possible difference in
the result” (id. at p. 347)—i.e., had “become immaterial” (id. at pp. 347–348)—“is not error, or
at least, ... not a prejudicial error” (id. at p. 348), we rejected the argument that a failure to find
upon all issues “is prejudicial error, because it deprives [the complaining party] of the advantages
which it was the purpose of the statute (Code Civ. Proc. secs. 632, 633) to secure, viz., a final
adjudication upon each separate issue, to serve as a basis for a final judgment by this court on the
appeal.” (Ibid.) Consistent with these precedents, we have more generally explained that “[t]he
absence of findings [does] not make [a] judgment void, but at most [is] only ... error reviewable
on appeal.” (May v. Hatcher (1900) 130 Cal. 627, 629, 63 P. 33.)


Also relevant are decisions involving the adequacy of factual findings and legal conclusions
contained in the judgment itself. As detailed earlier, before the 1960's, the relevant statutes required
that a court's findings of facts and conclusions of law “be separately stated” in writing, and that
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“[j]udgment upon the decision ... be entered accordingly.” (Stats. 1959, ch. 637, § 1, *1115  p.
2613; see Stats. 1968, ch. 716, § 1, pp. 1417–1418.) Notwithstanding this wording, we have
consistently held that factual findings and legal conclusions in the judgment satisfied the statutory
requirements. (Estate of Janes (1941) 18 Cal.2d 512, 514, 116 P.2d 438; Estate of Exterstein (1934)
2 Cal.2d 13, 15–16, 38 P.2d 151; Prothero v. Superior Court (1925) 196 Cal. 439, 443, 238 P. 357;
Shaingold v. Shaingold (1923) 191 Cal. 438, 439, 216 P. 603; McKelvey v. Wagy (1910) 157 Cal.
406, 408, 108 P. 268; May v. Hatcher, supra, 130 Cal. at p. 628, 63 P. 33; Locke v. Klunker (1898)
123 Cal. 231, 239, 55 P. 993; Hopkins v. Warner (1895) 109 Cal. 133, 139, 41 P. 868.) Thus, even
under the prior statutory language, it was not true, as defendant asserts, that a trial court's failure to
issue a decision, separate from the judgment, setting forth its factual findings and conclusions of
law necessarily meant that there was a failure to decide the case. Nothing suggests the Legislature,
in amending section 632 to require “a statement of decision explaining the factual and legal basis
for [the court's] decision” instead of a decision stating factual findings and conclusions of law,
intended to change our well-established rule.


Here, as previously explained, the judgment set forth the following: (1) defendant molested
plaintiff numerous times when she was 10 years old, including acts of unlawful penetration,
sodomy, oral copulation of him and other lewd and lascivious acts; (2) his conduct was outrageous
and a substantial factor in causing plaintiff's injuries; (3) he took advantage of plaintiff's
vulnerability due to her age; (4) plaintiff was injured as a proximate result of defendant's conduct,
causing her to incur past and future medical/psychological treatment expenses of $10,296; and (5)
plaintiff lost income as a proximate result of defendant's conduct in the amount of $48,800. Given
these findings, defendant is incorrect that the trial court's failure to issue a separate statement of
decision constituted a failure to decide the case.


Finally, defendant's argument, which depends largely on cases applying the language of earlier
provisions, is inconsistent ***516  with aspects of the relevant statutes as they stand today. Under
section 632 as it was enacted in 1872, courts trying issues of fact were required to issue written
findings of facts and conclusions of law in all cases, even if not requested. Beginning in 1959, the
written findings had to “disclose the court's determination of all issues of fact in the case.” (Stats.
1959, ch. 637, § 1, p. 2613, italics added.) However, since section 632 was amended in 1981,
courts must issue a statement of decision “explaining the factual and legal basis for its decision”
only if a party makes a timely request, and must address in that statement only the “controverted
issues” a party “specif[ies]” in the request. (Harvard Investment Co. v. Gap Stores, Inc. (1984) 156
Cal.App.3d 704, 709–710, fn.3, 202 Cal.Rptr. 891.) In light of these provisions, and the **1086
cases discussed above, we reject defendant's assertion that *1116  a court's failure to issue a
statement of decision addressing the specified issues necessarily constitutes a complete “failure
to decide the case.”
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Of course, the more issues specified in a request for a statement of decision and left unaddressed
by a court's failure to issue one, the “more difficult, as a practical matter, [it may be] to establish
harmlessness.” (People v. Mil (2012) 53 Cal.4th 400, 412, 135 Cal.Rptr.3d 339, 266 P.3d 1030
[adopting prejudice test and rejecting per se reversal for instructions that omit multiple elements
of a criminal offense].) A trial court's failure to issue a properly requested statement of decision
may effectively shield the trial court's judgment from adequate appellate review. (E.g., Gordon v.
Wolfe (1986) 179 Cal.App.3d 162, 167–168, 224 Cal.Rptr. 481 [without a statement of decision
allocating general and special damages, “we are unable to review the sufficiency of the [lump sum]
award properly by examining its various components in light of the evidentiary support for each of
them”].) As plaintiff herself acknowledges, “a trial court's failure to issue a statement of decision
may at times require reversal in order for the appellate court to effectively perform a review of the
material issues.” But the possibility of causing prejudice even “in many cases ... does not ... justify
the judicial adoption of a state-law rule that automatically and monolithically treats all [failures to
issue a requested statement of decision] as requiring reversal.” (Cahill, supra, 5 Cal.4th at p. 503,
20 Cal.Rptr.2d 582, 853 P.2d 1037.) As we have explained, our “constitutional reversible-error
provision was adopted for the specific purpose of eliminating just such a prophylactic approach
to reversible error.” (Ibid.)


It is true that, in this case, the correct procedure was not followed before the court signed and
entered the judgment. Defendant did not have the requisite time to file objections to the proposed
judgment before the court signed and entered the judgment. 3  However, citing our Constitution's
“miscarriage of justice” provision, we have long held that similar procedural errors are subject to
harmless error review. (Miller v. Murphy (1921) 186 Cal. 344, 350, 199 P. 525 [failure to serve
proposed findings before court signed them was not prejudicial]; Baker v. Eilers Music Co. (1917)
175 Cal. 652, 656–657, 166 P. 1006 ***517  [premature signing of findings and judgment was
not prejudicial].)


3 If a party timely requests a statement of decision, a proposed statement of decision and
judgment must be prepared and served on all parties by either the court or a party the court
designates. (Cal. Rules of Court, rule 3.1590(f).) “Any party may, within 15 days after the
proposed statement of decision and judgment have been served, serve and file objections
to the proposed statement of decision or judgment.” (Id., rule 3.1590(g).) Here, the court
signed the proposed judgment two days after plaintiff's counsel first attempted to fax it to
defendant's counsel.


*1117  Disposition


For reasons stated above, we affirm the Court of Appeal's judgment.
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CANTIL–SAKAUYE, C. J.


CORRIGAN, J.


LIU, J.


CUÉLLAR, J.


KRUGER, J.


HUMES, J. * , concurred.


All Citations


3 Cal.5th 1099, 405 P.3d 1076, 225 Cal.Rptr.3d 504, 17 Cal. Daily Op. Serv. 11,212, 2017 Daily
Journal D.A.R. 11,149
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231 Cal.App.3d 1698, 283 Cal.Rptr. 128


WAYNE GANN et al., Plaintiffs and Appellants,
v.


WILLIAMS BROTHERS REALTY, INC. et al., Defendants and Respondents.


No. B048548.
Court of Appeal, Second District, California.


Jul 9, 1991.


SUMMARY


The prospective purchasers of real property brought an action against a real estate broker for breach
of fiduciary duty, imposition of constructive trust, and intentional interference with economic
advantage, after their attempt to purchase the property failed due to their inability to secure
financing and defendant engaged in negotiations with the seller to purchase the property. Plaintiffs
failed to deposit jury fees not less than 25 days before trial as required by Code Civ. Proc., § 631,
and the trial court denied their motion to relieve them of the resulting jury trial waiver. The trial
court entered a judgment of dismissal pursuant to Code Civ. Proc., § 631.8, subd. (a) (motion for
judgment after completion of presentation of evidence), having found that no broker- principal
relationship existed between the parties. (Superior Court of Santa Barbara County, No. SM 61557,
Royce R. Lewellen, Judge.)


The Court of Appeal affirmed, holding that the trial court did not abuse its discretion by considering
defendant's claim of hardship (to grant relief within five days of trial would work a hardship in
its trial preparation) in denying plaintiffs' motion to relieve them of their jury trial waiver. The
court also held that the trial court did not err in finding there was no fiduciary relationship between
the parties: the written agreement between the parties stated that the listing was subject to the
purchase of specified lots, and escrow as to that purchase expired due to plaintiffs' failure to secure
financing. Further, plaintiffs admitted that the listing would be conditioned upon close of escrow,
and the date on which they later informed defendant that escrow was cancelled was weeks prior
to negotiations between defendant and the seller. (Opinion by Stone (S. J.), P. J., with Gilbert and
Yegan, JJ., concurring.) *1699


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b)
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Jury § 11--Right to Jury Trial and Waiver--Civil Cases--Relief From Waiver--Hardship in
Defendant's Trial Preparation as Reason to Deny Relief.
In an action by prospective purchasers of real property against a real estate broker for breach
of fiduciary duty, imposition of constructive trust, and intentional interference with economic
advantage, the trial court did not abuse its discretion in denying plaintiffs' motion for relief from
their waiver of jury trial. Plaintiffs had neglected to deposit jury fees not less than 25 days before
trial as required by Code Civ. Proc., § 631. A writ of mandate is the appropriate vehicle to
secure a jury trial allegedly wrongfully withheld without the usual demonstration of prejudice or
miscarriage of justice required to obtain a reversal after judgment. In any case, defendant did allege
prejudice in its opposition, i.e., that to grant relief within five days of trial would work a hardship in
its trial preparation, and it could not be said, as a matter of law, that the court abused its discretion
by considering defendant's claim of hardship in denying the motion.


[See Cal.Jur.3d, Jury, § 21; 7 Witkin, Cal. Procedure (3d ed. 1985) Trial, § 108 et seq.]


(2)
Jury § 11--Right to Jury Trial and Waiver--Civil Cases--Relief From Waiver.
Given the public policy favoring trial by jury, the trial court should grant a motion to be relieved
of a jury waiver, unless, and except, where granting such a motion would work serious hardship
to the objecting party. Where doubt exists concerning the propriety of granting relief from such
waiver, this doubt, by reason of the constitutional guaranty of right to jury trial (Cal. Const., art.
I, § 16), should be resolved in favor of the party requesting trial by jury. The court abuses its
discretion in denying relief where there has been no prejudice to the other party or to the court
from an inadvertent waiver. The prejudice that must be shown from granting relief from the waiver
is prejudice from the granting of relief and not prejudice from the jury trial. In exercising its
discretion, the trial court may consider delay in rescheduling jury trial, lack of funds, timeliness
of the request, and prejudice to the litigants. A court does not abuse its discretion where any
reasonable fact supporting denial of relief can be found, even if a reviewing court, as a question
of first impression, might take a different view.


[Authority of state court to order jury trial in civil case where jury has been waived or not demanded
by parties, note, 9 A.L.R.4th 1041.] *1700


(3a, 3b)
Brokers § 24--Actions Against Brokers--Evidence--Existence of Fiduciary Relationship.
In an action by prospective purchasers of real property against a real estate broker for breach
of fiduciary duty, imposition of constructive trust, and intentional interference with economic
advantage, the trial court did not err in finding that there was no fiduciary relationship between



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS631&originatingDoc=I33327cdcfabd11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0284158030&pubNum=0122487&originatingDoc=I33327cdcfabd11d9bf60c1d57ebc853e&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=113443&cite=7WITPROCChVIIIs108&originatingDoc=I33327cdcfabd11d9bf60c1d57ebc853e&refType=NA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART1S16&originatingDoc=I33327cdcfabd11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART1S16&originatingDoc=I33327cdcfabd11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981027006&pubNum=0000849&originatingDoc=I33327cdcfabd11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981027006&pubNum=0000849&originatingDoc=I33327cdcfabd11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Gann v. Williams Brothers Realty, Inc., 231 Cal.App.3d 1698 (1991)
283 Cal.Rptr. 128


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 3


the parties. The court based its determination, not on the lack of a writing signed by the party
to be charged, but on the fact that the written agreement between the parties stated the listing
was subject to the purchase of specified lots, and escrow as to that purchase expired due to
plaintiffs' failure to secure financing. The court's finding was supported by substantial evidence. In
addition to the express wording of the listing agreement, plaintiffs admitted that the listing would
be conditioned upon close of escrow, and the date on which they later informed defendant that
escrow was cancelled was weeks prior to negotiations between defendant and the seller. Moreover,
the information provided by the plaintiffs to the defendant was not in his capacity as a broker or
potential broker, but as a potential joint venturer. Since no broker-principal relationship ever arose,
there was no concomitant fiduciary duty owed to plaintiffs.


(4)
Appellate Review § 152--Scope--Questions of Law and Fact--Sufficiency of Evidence--
Consideration of Evidence--Motion for Judgment After Presentation of Evidence.
On appeal from a judgment entered pursuant to Code Civ. Proc., § 631.8 (motion for judgment after
completion of presentation of evidence), the reviewing court views the evidence most favorably
to the respondent and examines whether substantial evidence exists to support the judgment.


(5)
Brokers § 22--Duty of Full Disclosure--Real Estate Agent.
An agent is under a duty not to compete with his principal on matters connected with the agency,
and a contract of agency may be implied from the parties' conduct. An agent is charged with
the duty of fullest disclosure of all material facts concerning the transaction that might upset the
principal's decision. A real estate agent has the same obligation of undivided service and loyalty
that is imposed on a trustee in favor of his beneficiary.


(6)
Brokers § 9--Employment and Authority of Brokers--Oral Agreement as Creating Fiduciary
Relationship Between Parties.
An oral agreement authorizing someone to act as an agent and find a buyer for the principal's
property and under which the agent received confidential information respecting the property is
sufficient to create a fiduciary relationship between the parties.


(7)
Frauds, Statute of § 6--Agreements for Lease or Sale of Real Property-- Applicability of Statute
to Recovery From Fiduciary *1701  Commissions or Secret Profits.
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Although Civ. Code, § 1624, the statute of frauds, is applicable to the collection of compensation or
commission by an agent or broker, it does not apply to a cause of action to recover from fiduciary
commissions or secret profits.


COUNSEL
Gerald Mason for Plaintiffs and Appellants.
Stoker & Myer and Richard Travers Paynter for Defendants and Respondents.


STONE (S. J.), P. J.


Wayne Gann (Gann) and Gann Investments, Inc., (GII) appeal from judgment of dismissal pursuant
to Code of Civil Procedure section 631.8, subdivision (a). 1  They contend that the trial court
erred in failing to relieve them of their waiver of jury trial and in applying the wrong standard in
determining the nonexistence of broker-principal relationship between Williams Brothers Realty,
Inc. (Williams Brothers) and GII. We find no error and affirm the judgment.


1 That section provides in pertinent part, “(a) After a party has completed his presentation of
evidence in a trial by the court, the other party, without waiving his right to offer evidence in
support of his defense or in rebuttal in the event the motion is not granted, may move for a
judgment. The court as trier of the facts shall weigh the evidence and may render a judgment
in favor of the moving party, ...”


Facts
Appellants filed an action against Williams Brothers and David L. Williams for damages for breach
of fiduciary duty, imposition of constructive trust, and intentional interference with economic
advantage. The basis of the action was a business transaction concerning appellants' attempt
to purchase certain lots in the City of Santa Maria. March 30, 1988, appellants entered into a
written contract with Continental Paragon Corporation (Continental) evidenced solely by escrow
instructions under the terms of which appellants agreed to purchase 30 lots in tract No. 5445 for
$1,395,000. As part of the same transaction, Continental granted appellants an option to purchase
an *1702  additional 28 lots in tract No. 5445 subject to closing escrow on the first 30 lots by
May 16, 1988. Appellants obtained additional extensions until June 28, 1988, but were unable to
secure financing by that date. Continental informed Gann that the extension to June 28th was the
last extension Gann would receive.


Before the March 30th escrow opened on the property, David L. Williams expressed interest to
Gann in participating in a joint venture to develop the project and also solicited employment on
behalf of Williams Brothers as appellants' broker. At that time, Gann informed Williams that GII
had its own subsidiary that acted as broker, but gave Williams all of GII's financial projections
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and information on the proposed project. Williams Brothers subsequently decided against the joint
venture.


Williams again expressed an interest in acting as appellants' broker after escrow opened. According
to Gann, he reached an oral agreement with David L. Williams on or about June 1, 1988, in which
GII would employ Williams Brothers to act as its broker for a 1.5 percent commission. David L.
Williams mailed a listing agreement unsigned by Williams Brothers to GII which Gann signed
but did not return. Gann instructed the real estate director of GII to hold the agreement until
escrow closed and informed David L. Williams the agreement would be sent at that time. The date
of commencement in the listing agreement was contingent upon close of escrow and appellants'
acquiring title to the property.


Gann testified that he met with David L. Williams to advise Williams that, although the escrow had
expired by its terms, GII was continuing with the project with West Coast Construction in a joint
venture and GII would hold to its arrangement with Williams when escrow closed. Gann knew
that David L. Williams or Williams Brothers, as the exclusive listing agent for Continental on the
Sunrise Hills Project, would receive a commission from Continental on the sale to GII. Gann never
asked David L. Williams to participate in any of the negotiations with Continental and Williams
was not responsible for GII's inability to obtain financing. The parties stipulated that by July 21,
1988, Williams Brothers was heavily involved in negotiations to purchase the project.


Discussion


1. No Abuse of Discretion in Failing to Relieve Plaintiffs of Jury Waiver.
The Santa Barbara Superior Court Clerk served notice on appellants that they waived the right
to jury trial because of failure to deposit jury fees not *1703  less than 25 days before trial as
required by Code of Civil Procedure section 631. The next day, appellants' counsel mailed a notice
of motion and motion for relief from default based on sections 631 and 473 accompanied by a
tender of first-day jury fees. Appellants' counsel declared that, although he was aware of section
631, he was unaware that Santa Barbara County Superior Court applied the section strictly. He
had never tried a jury case in Santa Barbara Superior Court or in any county other than San Luis
Obispo within the previous five years and in that period, the San Luis Obispo Superior Court Clerk
had been willing to accept first-day jury fees from the party demanding a jury at any time prior
to commencement of trial.


Respondents filed opposition to the motion in which they argued that appellants failed to show
mistake, inadvertence or excusable neglect, but demonstrated merely an erroneous assumption of
leniency by a sister jurisdiction. Respondents contended that revival of a jury trial less than five
days before trial would work an undue hardship upon them. They stated that they had engaged
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in substantial preparation of their defense and since they had been informed that appellants had
failed to deposit jury fees, had prepared no jury instructions.


Additionally, they stated that appellants' counsel had never attempted to ascertain whether they
would stipulate to relief from waiver, but chose to give them only five days within which to prepare
their defense for trial by jury rather than a “more simple and expedient trial to the court.” The court
denied the motion. (1a) Appellants contend this ruling was an abuse of discretion, that the court
gave no reasons for its ruling, and that respondents have not established prejudice from granting
the motion.


Section 631 provides in pertinent part that “(a) Trial by jury may be waived by the several parties
to an issue of fact in any of the following ways: ... (5) By failing to deposit with the clerk, or judge,
advance jury fees 25 days prior to the date set for trial, ... [¶] (d) The court may, in its discretion
upon just terms, allow a trial by jury although there may have been a waiver of a trial by jury.”


(2) Courts have held that, given the public policy favoring trial by jury, the trial court should
grant a motion to be relieved of a jury waiver “unless, and except, where granting such a motion
would work serious hardship to the objecting party.” (Boal v. Price Waterhouse & Co. (1985) 165
Cal.App.3d 806, 809 [212 Cal.Rptr. 42].) Where doubt exists concerning the propriety of granting
relief from such waiver, this doubt, by reason of the constitutional guarantee of right to jury trial
(Cal. Const., art. I, § 16), should be resolved *1704  in favor of the party requesting trial by jury.
(Cowlin v. Pringle (1941) 46 Cal.App.2d 472, 476 [116 P.2d 109].)


The court abuses its discretion in denying relief where there has been no prejudice to the other party
or to the court from an inadvertent waiver. (Winston v. Superior Court (1987) 196 Cal.App.3d 600,
602 [242 Cal.Rptr. 113]; Byram v. Superior Court (1977) 74 Cal.App.3d 648, 654 [141 Cal.Rptr.
604].) The prejudice which must be shown from granting relief from the waiver is prejudice
from the granting of relief and not prejudice from the jury trial. (Winston v. Superior Court,
supra, 196 Cal.App.3d at p. 603.) In exercising its discretion, the trial court may consider delay
in rescheduling jury trial, lack of funds, timeliness of the request and prejudice to the litigants.
(McIntosh v. Bowman (1984) 151 Cal.App.3d 357, 363 [198 Cal.Rptr. 533].) A court does not
abuse its discretion where any reasonable factors supporting denial of relief can be found even
if a reviewing court, as a question of first impression, might take a different view. (Simmons v.
Prudential Ins. Co. (1981) 123 Cal.App.3d 833, 839 [177 Cal.Rptr. 37]; Day v. Rosenthal (1985)
170 Cal.App.3d 1125, 1176 [217 Cal.Rptr. 89].)


Some courts have held that a party should not be able to obtain a reversal on this ground after
judgment without a showing of prejudice occurring in the trial. (McIntosh v. Bowman, supra, 151
Cal.App.3d 357, 362.) Although it is difficult to envision precisely how one shows prejudice from
denial of a jury trial aside from that inherent in deprivation of a constitutional right, the seldom
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articulated reason for allowing the trial court's determination to stand is that a party should not
be able to play “Heads I win. Tails you lose” by waiting until after judgment to seek review of
the denial of relief from jury waiver. (Id., at p. 363.) Thus courts have held that prejudice will
not be presumed from the fact that the trial was to the court rather than to the jury. (Ibid.; Byram
v. Superior Court, supra, 74 Cal.App.3d at p. 653.) Rather, it is presumed that the party had the
benefit of a fair and impartial trial. (McIntosh v. Bowman, supra, 151 Cal.App.3d at p. 363.)


(1b) Consequently, writ of mandate is the appropriate vehicle to secure a jury trial allegedly
wrongfully withheld without the usual demonstration of prejudice or miscarriage of justice
required to obtain a reversal after judgment. (See McIntosh, supra, 151 Cal.App.3d at p. 364;
Byram v. Superior Court, supra, 74 Cal.App.3d at p. 654; Winston v. Superior Court, supra, 196
Cal.App.3d 600, 603.) Here, however, even without requiring appellants to demonstrate prejudice
from the court's denial of their motion, we find no abuse of discretion. Although the trial court did
not state any grounds for its ruling, respondents had alleged prejudice to them in their opposition,
i.e., that to grant relief within five days of trial would work a hardship in their *1705  trial
preparation. We cannot say, as a matter of law, that the court abused its discretion in considering
respondents' claim of hardship in denying the motion.


2. Court Did Not Apply Wrong Standard in
Determining Lack of Broker- principal Relationship.


As appellants indicate, all three of their theories of recovery—broker's breach of fiduciary duty,
constructive fraud, and interference with prospective business advantage—rested on the alleged
existence of a broker-principal relationship between Williams Brothers and GII at the time
Williams Brothers commenced negotiations with Continental for the purchase of the property in
question.


(3a) Appellants assert that, assuming the existence of a broker- principal relationship, Williams
would be precluded from appropriating GII's Sunrise Hills business opportunity as it would
constitute a breach of the duty of undivided loyalty owed by a broker to his principal. (See Ward
v. Taggart (1959) 51 Cal.2d 736, 741 [336 P.2d 534].) Appellants assert that the trial court erred
in finding no fiduciary relationship because the court erroneously believed the statute of frauds
prevented it.


(4) On appeal from a judgment made pursuant to Code of Civil Procedure section 631.8,
the reviewing court views the evidence most favorably to respondent and examines whether
substantial evidence exists to support the judgment. (Robert H. Jacobs, Inc. v. Westoaks Realtors,
Inc. (1984) 159 Cal.App.3d 637, 642 [205 Cal.Rptr. 620].) ( 5) An agent is under a duty not to
compete with his principal on matters connected with the agency and a contract of agency may be
implied from the parties' conduct. (Pollack v. Lytle (1981) 120 Cal.App.3d 931, 940 [175 Cal.Rptr.
81].) An agent is charged with the duty of fullest disclosure of all material facts concerning the
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transaction that might upset the principal's decision. (Buckley v. Savage (1960) 184 Cal.App.2d
18, 27 [7 Cal.Rptr. 328].) A real estate agent has the same obligation of undivided service and
loyalty that is imposed on a trustee in favor of his beneficiary. (Ibid.)


(6) Additionally, an oral agreement authorizing someone to act as an agent and find a buyer for
the principal's property and under which the agent received confidential information respecting
the property is sufficient to create a fiduciary relationship between the parties. (See Beeler v.
West American Finance Co. (1962) 201 Cal.App.2d 702, 705 [20 Cal.Rptr. 190].) ( 7) Although
Civil Code section 1624, the statute of frauds, is applicable to the collection of compensation or
commission by the agent or broker, it does *1706  not apply to a cause of action to recover from
fiduciary commissions or secret profits. (Steiner v. Rowley (1950) 35 Cal.2d 713, 717 [221 P.2d 9].)


(3b) However, the trial court here did not base its decision on the lack of a writing signed by the
party to be charged. The court found that a fiduciary relationship never arose because the written
agreement stated that the listing was subject to the purchase of the lots of Sunrise Hills Estates.
Thus there would be no developer-agent relationship unless and until the developer took title to
the property.


Substantial evidence supports the court's finding. In addition to the express wording of the listing
agreement, Gann admitted that the listing would be conditioned upon close of escrow and, for that
reason, advised David L. Williams that he would not return the listing agreement until that time.
He later informed Williams that escrow was cancelled June 28th, weeks before the negotiations
between Williams Brothers and Continental took place. Moreover, the information provided by
Gann was not to Williams as a broker or potential broker, but to Williams as a potential joint
venturer.


Consequently, since no broker-principal relationship ever arose, there was no concomitant
fiduciary duty owed to appellants.


The judgment is affirmed. Costs to respondents.


Gilbert, J., and Yegan, J., concurred. *1707
1 See 1 Cal.4th 689 for Supreme Court opinion.


2 Reprinted without change in 2 Cal.App.4th 1129, to permit tracking pending review by the
Supreme Court.


3 See 54 Cal.3d 723 for Supreme Court opinion.
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4 Reprinted without change in 2 Cal.App.4th 1135, to permit tracking pending review by the
Supreme Court.


5 Reprinted without change in 2 Cal.App.4th 1147, to permit tracking pending review by the
Supreme Court.


6 Reprinted without change in 2 Cal.App.4th 1159, to permit tracking pending review by the
Supreme Court.


7 On January 30, 1992, cause transferred to Court of Appeal, Sixth Appellate District, with
directions.


8 See 54 Cal.3d 1032 for Supreme Court opinion.


9 On January 30, 1992, cause transferred to Court of Appeal, Second Appellate District, with
directions.


10 See 54 Cal.3d 1041 for Supreme Court opinion.
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20 Cal.3d 500, 573 P.2d 458, 143 Cal.Rptr. 240
Supreme Court of California


ALBERT GONZALES, Plaintiff and Respondent,
v.


JOHN G. NORK, Defendant and Appellant


S.F. No. 23544.
January 17, 1978.


SUMMARY


Plaintiff filed an action for malpractice and fraud against defendant, a doctor, and a hospital.
Defendant moved for a separate trial on its special defenses of release and statute of limitations,
and further moved for two juries, one to try the special defenses and one to try the case in chief.
The trial court granted motion for a separate trial on the special defenses, but denied the motion
for separate juries. Plaintiff initially requested a jury trial, but when his motion to proceed in forma
pauperis as to payment of jury fees was denied, waived a jury. Defendant also waived a jury trial,
and the hospital then claimed a jury and posted fees. After 27 days of trial of the special defenses
before the jury, the trial court pointed out that although the hospital was paying for the jury, it had
become clear that the issues being presented related solely to plaintiff and defendant. The court
requested the parties to be prepared after the weekend to advise the trial court how it should proceed
under those circumstances. When the trial resumed, and after testimony concluded, counsel met
with the judge to review jury instructions on the special defenses. At that time counsel for the
hospital, referring to the trial court's inquiry of the preceding session, waived right to jury trial
and moved to dismiss the jury. Defendant's counsel stated he was not aware of any basis on which
defendant had a standing to object or complain to the hospital's waiver of the jury. Following a
brief recess, counsel then argued the special defenses, and submitted those issues to the trial court
for decision. The next morning, before the trial court had discharged the jury, defendant's counsel
sought relief from his prior jury waiver. After hearing arguments from counsel, the trial court
denied defendant's motion for relief from jury waiver, discharged the jury, and then ruled in favor
of plaintiff on the special defenses. Defendant's *501  motion for a new jury to decide the merits of
the case was denied, and the trial continued before the judge sitting as a trier of fact. He ultimately
found in favor of plaintiff, awarding him compensatory and punitive damages. (Superior Court of
Sacramento County, No. 228566, B. Abbott Goldberg, Judge.)


After the Court of Appeal reversed the judgment on the ground the trial court abused its discretion
in denying defendant's motion for relief from jury waiver, the Supreme Court granted a hearing,
held the trial court did not abuse its discretion, and retransferred to the Court of Appeal for
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disposition of plaintiff's appeal on the merits. The court held that defendant's motion for relief
from waiver of the jury was addressed to the discretion of the trial court, and its denial could not
be reversed in the absence of proof of abuse of discretion. Accordingly, the court held, in light of
the totality of the circumstances, that the trial judge did not abuse his discretion in denying the
motion. The court stated that the considerations supporting the trial court's ruling were that the
motion was untimely presented after argument on the special defenses had concluded, the likely
inconvenience to witnesses, the risk of an angry and prejudiced jury, defendant's failure to excuse
his delay in seeking relief, and his failure to demonstrate prejudice from the denial of relief. The
court also stated that the timing of the motion, made after argument relating to special defenses
had been made to the trial judge, gave rise to the suspicion that the motion signified merely that
defendant, after arguing before the trial judge, had changed his mind about the tactical advantages
of jury trial vis-a-vis court trial. (Opinion by Tobriner, Acting C. J., expressing the unanimous
view of the court.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Jury § 15--Right to Jury Trial and Waiver--Waiver in Civil Cases-- Operation and Effect--
Withdrawal.
Once a party in a civil *502  case has waived his right to a jury trial, the waiver cannot thereafter
be withdrawn except in the discretion of the trial court. Because the matter is one addressed to the
discretion of the trial court, its denial of a request for relief of the jury waiver cannot be reversed in
the absence of proof of abuse of discretion. As with all actions by a trial court within the exercise
of its discretion, as long as there exists a reasonable or even fairly debatable justification under
the law for the action taken, such action will not be set aside on appeal even if, as a question of
first impression, the appellate court might be inclined to take a different view from that of the trial
court as to the propriety of the action.


(2a, 2b)
Jury § 15--Right to Jury Trial and Waiver--Waiver in Civil Cases--Operation and Effect--
Withdrawal--Discretion of Trial Court.
In a malpractice action against a doctor and a hospital, in which, after 27 days of trial, the hospital,
the only party to claim the jury, waived jury trial, and the doctor, who had waived a jury at the
commencement of the trial, did not move for relief from jury waiver until the following morning,
the trial court did not abuse its discretion in denying the motion. As a result of the delay, the motion
was made after the parties had already argued issues relating to special defenses to the trial judge
as a trier of fact, giving rise to the suspicion that the motion signified merely that the doctor had
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changed his mind about the tactical advantages of a jury trial vis-a-vis a court trial. Moreover, the
granting of the belated motion might have inconvenienced witnesses and, because of intervening
newspaper publicity, have prejudiced the other parties to the action, and the doctor neither offered
an adequate justification for his delay in seeking relief nor presented sufficient showing that he
would be prejudiced by the denial of the motion.


[See Cal.Jur.3d, Jury, § 18; Am.Jur.2d, Jury, § 69.]


(3)
Jury § 15--Right to Jury Trial and Waiver--Waiver in Civil Cases-- Operation and Effect--
Withdrawal--Surprise.
The surprise which will justify a party's relief from a jury waiver in a civil case must be some
condition or situation in which the party is unexpectedly placed to his injury, without any default
or negligence of his own, which ordinary prudence could not have guarded against. *503


COUNSEL
Hardy, Erich & Brown, William A. Wilson and John F. Harper for Defendant and Appellant.
Freidberg & Mart and Edward Freidberg for Plaintiff and Respondent.


TOBRINER, Acting C. J.


Defendant Nork alone appeals from a judgment for plaintiff, contending inter alia that the trial court
abused its discretion in denying his motion for relief from waiver of jury trial. Codefendant Mercy
Hospital, the only party to claim the jury, waived jury trial in the early afternoon of July 23, 1973;
Nork did not move for relief from jury waiver until the following morning. As a result of this delay,
at the time of Nork's motion the parties had already argued issues relating to special defenses to the
trial judge as a trier of fact, giving rise to the suspicion that the motion signified merely that Nork,
after arguing before the judge, had changed his mind about the tactical advantages of jury trial
vis-a-vis court trial. In addition, the granting of Nork's belated motion might have inconvenienced
witnesses and, because of intervening newspaper publicity, have prejudiced the other parties to
the action. Moreover, Nork offered no adequate justification for his delay in seeking relief and
presented no sufficient showing that he would be prejudiced by the denial of the motion. Taking
all these facts into consideration, we conclude that the trial court did not abuse its discretion in
denying Nork's request but had ample grounds for doing so.


To demonstrate that the trial court's ruling was not an abuse of discretion, we summarize the
proceedings in the trial court leading to the denial of Nork's motion. Charging medical malpractice
and fraud, plaintiff Gonzales filed the present action against Nork and Mercy Hospital. Nork
moved for a separate trial on his special defenses of release and statute of limitations, and further
moved for two juries, one to try the special defenses and one to try the case in chief. The trial
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court granted the motion for a separate trial on the special defenses, but denied the motion for
separate juries.


Plaintiff initially requested jury trial, but when the court denied his motion to proceed in forma
pauperis as to payment of jury fees, waived a *504  jury. Nork also waived jury trial. Codefendant
Mercy Hospital then claimed a jury and posted fees.


The parties first tried the special defenses before the jury. On Friday, July 20, after 27 days of trial,
the judge pointed out that although Mercy Hospital was paying for the jury, it had become clear
over the course of the trial that the issues being presented to the jury related solely to plaintiff and
defendant Nork. The court requested the parties to be prepared on the following Monday to advise
the court how it should proceed under those circumstances.


After testimony concluded on Monday, July 23, counsel met with the judge to review jury
instructions on the special defenses. At that time counsel for Mercy Hospital, referring to the
court's inquiry of the preceding Friday, waived right to jury trial and moved to dismiss the jury.
The following discussion ensued:


“The Court: Well, I don't suppose this is a motion to which either the plaintiff or the defendant
Nork can respond. Is there any question about the right of Mercy Hospital to waive the jury if it
is so disposed?


“Mr. Brown: 1  [Defendant Nork's counsel] Not hearing from Mr. Freidberg, I will reply to the
Court's inquiry by stating that I'm not aware of any basis upon which defendant Nork has a standing
to object or complain.


1 Nork was represented by two attorneys—Mr. Brown, who was engaged to defend the cause
of action for malpractice, and Mr. Harper, who was engaged by Nork to defend the cause of
action in fraud. Only Brown was present at the time of Mercy's motion to dismiss the jury.


“Mr. Freidberg: [Plaintiff's counsel] I concur in that, Your Honor.


“


. . . . . . . . . . .
“The Court: Well, nobody else has claimed the jury, so that leaves us with the problem, gentlemen,
of what do we do now?”


The court and counsel then discussed the time required to argue the issues of the special defense
to the judge as trier of fact. Mr. Brown, Nork's counsel, requested a 30-minute recess so he could
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return to his office to gather materials for argument. Following the recess, counsel *505  returned,
argued the special defenses, and submitted those issues to the court for decision. 2


2 When Mercy Hospital's motion to dismiss the jury was granted, the court clerk suggested
that the jury could be dismissed by phone. Plaintiff's attorney and the trial judge, however,
expressed the desire to thank the jury personally; the hospital's attorney agreed and
volunteered to pay the jury fees out of his own pocket for the next day of trial. It was thus
fortuitous that the jury had not yet been dismissed when Nork moved for relief from his
waiver of jury trial.


At no time on July 23 did Nork's counsel suggest that his client might be interested in reclaiming
the jury or in seeking relief from his prior waiver of jury trial. The court's assertion that “nobody
else has claimed the jury” met with no objection. Although Nork's counsel requested a recess, he
made that request for the limited purpose of preparing to argue before the judge as trier of fact,
not to consult with his client or cocounsel concerning jury waiver. Upon return from that recess,
he argued the case to the judge without objection, thus acknowledging that the judge, and not the
jury, would resolve the issues raised by the special defense.


The next morning, before the court had discharged the jury, Nork's counsel sought relief from
his prior jury waiver. (See Code Civ. Proc., § 631, subd. 8.) Excusing his failure to seek relief
earlier on the ground that he had been caught by “surprise” by Mercy Hospital's motion, Brown
argued that his client would be prejudiced by a court trial because counsel had disclosed damaging
information to the trial judge on the assumption that the judge would not be sitting as trier of fact.


As opposing counsel pointed out, granting Nork's motion would not restore the case to the position
it occupied when Mercy Hospital moved to dismiss the jury. In the interim, counsel for all parties
had argued the special defense issues to the judge as a trier of fact, and he had indicated that he was
ready to rule on the matter. Under these circumstances Nork's belated motion raised the suspicion
that Nork's counsel sensed that the judge was about to rule against them—as indeed he did shortly
after denying Nork's motion for relief from jury waiver. Apparently Nork's counsel merely wished
to reargue the special defenses before a different, hopefully more receptive, trier of fact.


Counsel for Mercy Hospital pointed out that a newspaper article had appeared stating that the jury
would be dismissed because of the hospital's reluctance to pay jury fees; the court took judicial
notice of the article, which carried a half-inch high headline declaring “Nork Jury to be Excused.”
Counsel for the hospital expressed the fear that the jury, if *506  retained, would be hostile toward
his client. Echoing similar fears, plaintiff's counsel observed that the jury appeared much less
friendly that morning.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS631&originatingDoc=I9d1dc7e3facb11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Gonzales v. Nork, 20 Cal.3d 500 (1978)
573 P.2d 458, 143 Cal.Rptr. 240


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 6


Plaintiff's counsel reminded the court that he had an expert witness scheduled to testify on
Thursday, and had estimated that he needed one and a half days to lay the foundation for the
testimony. If Nork were permitted to reclaim the jury, counsel ventured, the time consumed in
deciding upon jury instructions, in instructing the jury, and in jury deliberation would make it
impossible for plaintiff to call his expert to testify on Thursday. The result, counsel claimed, would
be a serious inconvenience to plaintiff and his witness.


Counsel for Nork did not discuss the asserted inconvenience to witnesses. Responding to Mercy
Hospital's fear of jury prejudice, Nork's counsel pointed out that the jury had been admonished not
to read newspaper accounts of the trial. Counsel for plaintiff and the hospital, however, questioned
the sufficiency of the admonition under the circumstances of the case.


After hearing argument from counsel, the court denied Nork's motion for relief from jury waiver,
discharged the jury, and then ruled in favor of plaintiff on the special defenses. Nork then moved
for a new jury to decide the merits of the case. The court denied that motion, and trial continued
before the judge sitting as trier of fact. 3  He ultimately found in favor of plaintiff, awarding him
$1,710,447.17 in compensatory damages and $2 million in punitive damages.


3 Nork sought review by writ of mandate of the trial court's rulings denying relief from jury
waiver and refusing a second jury for the trial on the merits, but both the Court of Appeal
and this court denied his petition.


Nork appealed from the judgment. Although his brief on appeal raised numerous issues, the Court
of Appeal, holding that the trial court abused its discretion in denying Nork's motion for relief
from jury waiver, reversed the judgment without reaching the other issues. We granted a hearing
to examine more fully the ruling of the trial court.


Although Nork had a constitutional right to a jury trial when this suit commenced (see Cal. Const.,
art. I, § 16), he expressly waived that right without limitation on the second day of trial. 4  (1) “It
has been a *507  general rule in California that once a party has waived his right to a jury trial
waiver cannot thereafter be withdrawn except in the discretion of the trial court.” (Taylor v. Union
Pac. R.R. Corp. (1976) 16 Cal.3d 893, 898 [130 Cal.Rptr. 23, 549 P.2d 855]; accord People v.
Chambers (1972) 7 Cal.3d 666, 670 [102 Cal.Rptr. 776, 498 P.2d 1024]; March v. Pettis (1977) 66
Cal.App.3d 473, 479-480 [136 Cal.Rptr. 3]; Oakes v. McCarthy Co. (1968) 267 Cal.App.2d 231,
265 [73 Cal.Rptr. 127].) Because the matter is one addressed to the discretion of the trial court,
that court's denial of a request for relief of jury waiver cannot be reversed in the absence of proof
of abuse of discretion. (See Ferrea v. Chabot (1898) 121 Cal. 233, 236 [53 P. 689, 1092]; Hayden
v. Friedman (1961) 190 Cal.App.2d 409, 412 [12 Cal.Rptr. 17]; Harmon v. Hopkins (1931) 116
Cal.App. 184, 188 [2 P.2d 540].) As with all actions by a trial court within the exercise of its
discretion, as long as there exists “a reasonable or even fairly debatable justification, under the law,
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for the action taken, such action will not be here set aside, even if, as a question of first impression,
we might feel inclined to take a different view from that of the court below as to the propriety of
its action.” (Harrison v. Sutter St. Ry. Co. (1897) 116 Cal. 156, 161 [47 P. 1019].)


4 The only reservation Nork expressed when he waived jury trial was that his waiver was
without prejudice to his right to claim error in the denial of his previous motion requesting
separate juries for the special defenses trial and for the case in chief. The Court of Appeal
properly rejected this claim of error, stating that: “The clear language of the statute [Code of
Civil Procedure section 597.5] compels the conclusion that a separate jury trial of the special
defenses is not required by sections 597 and 597.5. The legislative omission of any language
requiring 'separate juries' in either section 597.5 or 597 is totally consistent with an intent to
foster economical use of judicial time.”
Nork also argued that the jurors were subject to challenge for cause under Code of Civil
Procedure section 602, as having served as jurors in a previous trial between the same parties
on the same cause of action. The Court of Appeal correctly determined that the trial on the
special defenses was not a “previous trial” for the purposes of the statute since the trial is
not completed until all issues have been resolved.


(2a) Applying this standard, we conclude that in light of the totality of the circumstances before
him, the trial judge did not abuse his discretion in denying Nork's motion. Surely it was not
unreasonable for the judge to conclude that all parties were willing to proceed without a jury when,
after stating in the presence of all counsel that Mercy Hospital had waived the jury and “nobody
else has claimed the jury,” he hears no objection, no reply, no request for a continuance, and no
claim for a jury. As the trial judge remarked to counsel later, “All he [Mr. Brown, Nork's counsel]
said was he wanted time to get his notes for his argument, which was fine. But had you said you
wanted time to confer with Mr. Harper or do anything you wanted at that time, you could have
done so, Mr. Brown.” *508


Thereafter, at Brown's request, counsel repaired to their offices to prepare to argue the special
defenses, returned to court, and argued the matter at length before the judge as trier of fact. Again
no word was uttered by anyone to claim a jury.


When counsel for Nork finally moved for relief from jury waiver the next morning, circumstances
had changed. Counsel had argued the special defenses issues to the judge, and had observed his
reactions to the argument. The court had before it plaintiff's objection that the delay which would
result from granting the motion would inconvenience his witness; Mercy Hospital's concern that
prejudice might result from a newspaper article which stated that the jury would be dismissed
because of the hospital's reluctance to continue paying fees; and the court's own judicial notice
of that article.
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In view of the change in circumstances caused by Nork's delay in seeking relief, the trial court
clearly acted within its discretion in denying his motion. In the language of the Court of Appeal in
Cloud v. Market Street Ry. Co. (1946) 74 Cal.App.2d 92, 104 [168 P.2d 191]: “the case presented
was no different from any other in which a plaintiff after first waiving a jury because he had decided
that it was preferable to try his case to a court, afterwards changed his mind and sought relief from
his waiver. If the denial of the motion under such circumstances is an abuse of discretion, then
every litigant who changed his mind about a jury trial after first waiving one would equally be
entitled to be relieved upon a like motion.” 5


5 Nork argues that the quoted language of Cloud v. Market Street Ry. Co., supra, 74 Cal.App.2d
92, was overruled by the enactment of Code of Civil Procedure section 631, subdivision 8
which provides that a litigant may be relieved of jury waiver at the court's discretion. In
Taylor v. Union Pacific R.R. Corp. (1976) 16 Cal.3d 893 [130 Cal.Rptr. 23, 549 P.2d 855],
however, we observed that section 631, subdivision 8 “constitutes a codification of earlier
appellate expressions ... wherein it was said: 'Where a trial by jury has been regularly and
voluntarily waived, such waiver cannot later be withdrawn except in the discretion of the
court. [Citation.] Under the circumstances ... which suggest no more than that the defendants
changed their mind after two waivers, the court did not abuse its discretion in having the
case tried without a jury.”' (16 Cal.3d at p. 899.)


Nork now argues that the trial judge could have avoided reargument of the special defenses and
inconvenience to plaintiff's witness by denying Nork's motion for relief from jury waiver as to
the special defenses but retaining the jury for the trial on the merits. This argument is inconsistent
with Nork's position before the trial court. There Nork argued strenuously that the special defense
issues should be tried by the existing jury, but added that if the existing jury were dismissed and
the *509  court ruled against him on the special defenses, he would then move for a new jury to
try the merits. In other words, Nork never suggested that the existing jury be retained to decide the
merits; he moved instead that a new jury be empaneled for that purpose, a motion which the trial
court properly denied. He should not now be heard to argue that the trial court abused its discretion
in not adopting a position which Nork declined to advocate before that court.


Moreover, Nork failed to excuse his delay in seeking relief from jury waiver until after argument
on the special defenses and failed, likewise, to demonstrate prejudice arising from the denial of
his request. In attempting to justify his delay in seeking relief, Nork argues that Harper, one of his
attorneys, was absent at the time of Mercy Hospital's motion to dismiss the jury and that Brown,
who was present, was taken by “surprise.” Neither argument is persuasive.


Harper's absence from the proceedings of July 23 is immaterial; Nork does not allege that Brown
was not qualified to represent him, that Brown did not act in his client's interest, or that Brown
disagreed with Harper on the desirability of jury trial. Neither did Brown request a continuance
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—which the judge indicated he would have granted—to consult with Harper. Nork's argument
reduces to the assertion that if Harper had been present he, unlike his cocounsel, would have
promptly sought to reclaim the jury, an assertion which is purely speculative.


(3) Whether or not Brown was “surprised” by Mercy Hospital's waiver of the jury, that surprise
does not excuse the untimely motion for relief. The surprise which will justify relief must be “some
condition or situation in which a party ... is unexpectedly placed to his injury, without any default
or negligence of his own, which ordinary prudence could not have guarded against.” (Miller v. Lee
(1942) 52 Cal.App.2d 10, 16 [125 P.2d 627]; Tammen v. County of San Diego (1967) 66 Cal.2d
468, 478 [58 Cal.Rptr. 249, 426 P.2d 753].)


As we observed earlier, on Friday, July 20, the court called the attention of all counsel to the fact
that the factual issues presented to the jury involved only those parties, Gonzales and Nork, who
had already waived jury trial. The court further asked Mercy Hospital's counsel to respond on
the following Monday to the question how the court should proceed under the circumstances in
which the only party paying for the *510  jury had no interest in the verdict. 6  Obviously Mercy
Hospital's likely response to that query would be that the court should proceed without a jury, thus
saving Mercy Hospital the expense of paying daily jury fees. Thus when the hospital moved to
dismiss the jury, Nork's counsel should have been fully prepared to state to the court his view on
whether the jury should be dismissed. If he were not so prepared, he at least bore the obligation
so to inform the court and to request additional time to determine and present Nork's position on
the matter.


6 Nork asserts that the court's inquiry related only to the question whether the issue of special
defenses would be tried by the jury, not to the retention of a jury for the case in chief. In view
of the fact that the trial of special defenses had almost concluded at the time when the court
raised the subject, and that the court had already rejected Nork's motion for separate triers
of fact on the special defenses and the case in chief, we conclude that Nork's interpretation
of the court's inquiry is improbable.


Finally, Nork failed to demonstrate to the trial court, and does not show us, that prejudice would
arise from the denial of his request for relief. Nork claims that during the trial of the special defenses
he disclosed certain damaging information to the trial judge which he would not have disclosed to
a trier of fact; he fails, however, to particularize those disclosures 7  or to explain how they were
prejudicial. Undoubtedly in the course of trial on the special defenses Nork's counsel revealed to
the trial judge matters inadmissible in evidence, some of which might have been unfavorable to
Nork. But a trial judge, when sitting as a trier of fact, routinely encounters inadmissible evidence.
He is expected and obliged to ignore that evidence and base his decision only on competent and
admissible evidence. (See So. Cal. Jockey Club v. Cal. etc. Racing Bd. (1950) 36 Cal.2d 167, 176
[223 P.2d 1]; Desper v. J. T. Jenkins Co. (1961) 197 Cal.App.2d 277, 288 [17 Cal.Rptr. 307];
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Claremont Press Pub. Co. v. Barksdale (1960) 187 Cal.App.2d 813, 818 [10 Cal.Rptr. 214].)
Because Nork has not detailed the disclosures he made to the trial court, nor demonstrated their
prejudicial effect, we can only assume that the trial court could and did ignore any inadmissible
disclosures and based its decision on the evidentiary record.


7 When asked by the trial judge to particularize the disclosures to which he referred, Nork's
counsel indicated generally that they concerned matters of insurance coverage, collateral
lawsuits, settlement negotiations, procedural problems, and so forth. Nork has not attempted
here or in the trial court to specify further exactly what disclosures were made or to
demonstrate prejudice flowing from those disclosures.


(2b) In conclusion, the issue before us is not whether we in our particular individualistic judgment
would have reached the same decision as did the trial judge. We do not independently review
the wisdom *511  of his ruling; we decide whether, in view of the relevant considerations before
him, he arbitrarily exercised his discretion and reached a decision that no reasonable judge would
have reached. We have set out those considerations which support the ruling below: the untimely
motion presented after argument on the special defenses had concluded; the likely inconvenience
to witnesses; the risk of an angry and prejudiced jury; Nork's failure to excuse his delay in seeking
relief; his failure to demonstrate prejudice from the denial of relief. Taking these considerations
into account, we cannot conclude that the trial court acted arbitrarily and unreasonably in denying
the motion for relief from jury waiver.


Nork has presented numerous other issues on appeal which the Court of Appeal, erroneously
concluding that Nork had been deprived of his right to trial by jury, did not resolve. In order to
assure that these issues are initially considered by the Court of Appeal before their presentation
to us, we retransfer this cause to the Court of Appeal for resolution of those issues. (See Taylor v.
Union Pac. R.R. Corp., supra, 16 Cal.3d 893, 895, 901.)


The cause is retransferred to the Court of Appeal, Third Appellate District, for disposition of
defendant's appeal on the merits. With respect to the proceeding before this court each side shall
bear its own costs on appeal.


Mosk, J., Clark, J., Richardson, J., Sullivan, J., *  Taylor, J., †  ]] and Sims, J., †  concurred.
* Retired Associate Justice of the Supreme Court sitting under assignment by the Chairperson


of the Judicial Council.


† Assigned by the Chairperson of the Judicial Council.
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† Assigned by the Chairperson of the Judicial Council.


Appellant's petition for a rehearing was denied February 16, 1978. *512
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36 Cal.4th 944
Supreme Court of California


GRAFTON PARTNERS L.P., et al., Petitioners,
v.


The SUPERIOR COURT of Alameda County, Respondent;
PriceWaterhouseCoopers L.L.P., Real Party in Interest.


No. S123344.
|


Aug. 4, 2005.


Synopsis
Background: Partnership sued auditor for breach of contract and other causes of action. The
Superior Court of Alameda County, No. 2002-056106, Ronald M. Sabraw, J., granted auditor's
motion to strike partnership's demand for jury trial. Partnership petitioned for writ of mandate.
The Court of Appeal ruled that provision in contract for waiver of jury trial was unenforceable.


[Holding:] On petition for review, the Supreme Court, George, C.J., held that predispute agreement
that any lawsuit between parties would be adjudicated in a court trial, and not by jury trial, was
unenforceable; disapproving Trizec Properties, Inc. v. Superior Court, 229 Cal.App.3d 1616, 280
Cal.Rptr. 885.


Judgment of Court of Appeal affirmed.


Chin, J., filed a concurring opinion.


West Headnotes (5)


[1] Jury Form and sufficiency of waiver
Predispute agreement that any lawsuit between parties would be adjudicated in a court
trial, and not by jury trial, was unenforceable; contractual waiver of jury trial violated
state constitutional right to jury trial in civil cases, absent legislative authorization,
and statute authorizing waiver of jury trial did not authorize predispute waiver of that



https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0146358901&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0245743001&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991089981&pubNum=227&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991089981&pubNum=227&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0218429701&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/230/View.html?docGuid=I2ffdd3b904fa11da83e7e9deff98dc6f&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/230k28(5)/View.html?docGuid=I2ffdd3b904fa11da83e7e9deff98dc6f&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Grafton Partners v. Superior Court, 36 Cal.4th 944 (2005)
116 P.3d 479, 32 Cal.Rptr.3d 5, 86 Empl. Prac. Dec. P 42,070...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 2


right; disapproving Trizec Properties, Inc. v. Superior Court, 229 Cal.App.3d 1616, 280
Cal.Rptr. 885. West's Ann.Cal.Const. Art. 1, § 16; West's Ann.Cal.C.C.P. § 631(d)(2).


See 7 Witkin, Cal. Procedure (4th ed. 1997) Trial, § 113 et seq.; Annot., Contractual Jury
Trial Waivers in State Civil Cases (1996) 42 A.L.R. 5th 53.


113 Cases that cite this headnote


[2] Statutes Language and intent, will, purpose, or policy
Statutes Context
The court looks first to the words of the statute in an attempt to ascertain legislative intent,
examining the disputed phrases in the context of the statute as a whole.


1 Cases that cite this headnote


[3] Statutes Associated terms and provisions;  noscitur a sociis
Statutes Similarity or difference
Under the canon of statutory construction known as “noscitur a sociis,” ordinarily the court
interprets related statutory provisions on the assumption that they each operate in the same
manner, and courts may conclude that the Legislature would not intend one subsection of
a subdivision of a statute to operate in a manner markedly dissimilar from other provisions
in the same list or subdivision.


11 Cases that cite this headnote


[4] Statutes Associated terms and provisions;  noscitur a sociis
Under the canon of statutory construction known as “noscitur a sociis,” the meaning of a
word may be ascertained by reference to the meaning of other terms which the Legislature
has associated with it in the statute, and its scope may be enlarged or restricted to accord
with those terms.


8 Cases that cite this headnote


[5] Courts Intermediate appellate court
The Supreme Court is not bound to follow the decision of a single intermediate appellate
court.


4 Cases that cite this headnote
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Opinion


GEORGE, C.J.


*950  **480  The present case concerns what is principally a question of statutory interpretation.
At issue is Code of Civil Procedure section 631, 1  a provision prescribing the six means by which
parties to a civil lawsuit may waive **481  their right to have their disputes adjudicated in a jury
trial rather than in a court trial. Petitioners contend a contractual agreement that is entered into
prior to any dispute arising between the contracting parties is not one of the means authorized by
statute. In consequence, they claim, their predispute agreement that any lawsuit between them and
real party would be adjudicated in a court trial, and not by jury trial, was unenforceable. The Court
of Appeal agreed with petitioners' contention, as do we, for the reasons that follow.


1 All further statutory references are to the Code of Civil Procedure unless otherwise indicated.
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I


In March 1999, petitioners engaged real party in interest PriceWaterhouseCoopers L.L.P. (hereafter
real party), an accounting firm, to audit certain accounts belonging to two of petitioners'
partnerships, Grafton and Allied. On March 11, 1999, real party sent petitioners an engagement
letter confirming the terms of the retainer agreement. Under the heading “[r]elease and
indemnification,” the letter released real party from liability in the event of misrepresentation by
the partnerships' management and specified that real party would not be liable to the partnerships
except for willful misconduct or fraud. A waiver followed, expressed in these terms: “In the
unlikely event that differences concerning [real party's] services or fees should arise that are not
resolved by mutual agreement, to facilitate judicial resolution and save time and expense of both
parties, [petitioners and real party] agree not to demand a trial by jury in any action, proceeding
or counterclaim arising out of or relating to [real party's] services and fees for this engagement.”


On June 27, 2002, petitioners filed a complaint against real party, alleging negligence,
misrepresentation, and other causes of action based upon real party's asserted failure to disclose
and its cover-up of fraudulent business *951  practices that it discovered during its audit. A third
amended complaint was filed on March 19, 2003, and petitioners demanded a jury trial. The trial
court, relying upon the waiver contained in the engagement letter, granted real party's motion to
strike the jury demand.


Petitioners filed a petition for writ of mandate or prohibition in the Court of Appeal, and that
court granted relief in petitioners' favor. It concluded that a predispute waiver of a jury trial is not
authorized by section 631, and that only those waivers authorized by statute are consistent with
article I, section 16 of the California Constitution. We granted real party's petition for review.


II


[1]  When parties elect a judicial forum in which to resolve their civil disputes, article I, section 16
of the California Constitution accords them the right to trial by ***8  jury (with limited exceptions
not relevant in the present case). 2  Our Constitution treats the historical right to a jury resolution
of disputes that have been brought to a judicial forum as fundamental, providing that in “a civil
cause,” any waiver of the inviolate right to a jury determination must occur by the consent of the
parties to the cause as provided by statute. (Cal. Const., art. I, § 16.) 3
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2 Family law proceedings and other actions as to which a right to jury trial did not exist at
common law do not fall under this constitutional provision. (Cassidy v. Sullivan (1883) 64
Cal. 266, 28 P. 234.)


3 Article I, section 16 provides in pertinent part: “Trial by jury is an inviolate right and shall
be secured to all, but in a civil cause three-fourths of the jury may render a verdict. A jury
may be waived in a criminal cause by the consent of both parties expressed in open court
by the defendant and the defendant's counsel. In a civil cause a jury may be waived by the
consent of the parties expressed as prescribed by statute.” (Italics added.)


The statute implementing this constitutional provision is section 631. It holds inviolate the right to
trial by jury, and prescribes that a jury may be waived in civil cases only as provided in subdivision
(d) of its provisions. (§ 631, subd. (a).) Subdivision (d) describes six means by which the right to
jury trial may be forfeited or waived, including failure to appear at trial, failure to demand jury
trial within a specified period after the case is set for trial, failure to pay required fees in advance
or during trial, oral consent in open court, or written consent filed with the clerk or the court.


**482  A


We begin with a discussion of the relevant state constitutional provision, because the one other
Court of Appeal decision to have considered whether predispute jury trial waivers are enforceable
concluded that, although *952  section 631 does not authorize such waivers, they are permissible
without statutory authorization. (Trizec Properties, Inc. v. Superior Court (1991) 229 Cal.App.3d
1616, 280 Cal.Rptr. 885 (Trizec ).) The appellate court reasoned that nothing in the applicable
constitutional provision prohibits such waivers, which it found comparable to the arbitration
clauses found in many contracts. (Id. at p. 1618, 280 Cal.Rptr. 885.)


The difficulty with the analysis in Trizec is that it is inconsistent with an established line of cases
beginning with an early decision of this court. In Exline v. Smith (1855) 5 Cal. 112 (Exline )
and subsequent cases, we interpreted substantially similar constitutional language and held that
the rules under which the parties to a lawsuit may waive a jury trial must be prescribed by the
Legislature, which is without power to delegate to the courts the responsibility of determining
the circumstances under which such a waiver may be permitted. (Id. at pp. 112–113; People v.
Metropolitan Surety Co. (1912) 164 Cal. 174, 177, 128 P. 324; Biggs v. Lloyd (1886) 70 Cal. 447,
448–449, 11 P. 831; see also Parker v. James E. Granger, Inc. (1935) 4 Cal.2d 668, 679, 52 P.2d
226 [section 631 identifies the exclusive means by which the right to jury trial may be waived];
Cohill v. Nationwide Auto Service (1993) 16 Cal.App.4th 696, 700, 19 Cal.Rptr.2d 924 [same];
Selby Constructors v. McCarthy (1979) 91 Cal.App.3d 517, 524, 154 Cal.Rptr. 164 [“Section 631
has been repeatedly interpreted as setting forth strict requirements”]; De Castro v. Rowe (1963)
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223 Cal.App.2d 547, 552, 36 Cal.Rptr. 53 [“It has been repeatedly held that trial by jury may be
waived only in the manner designated by ... section 631”]; 7 Witkin, Cal. Procedure (4th ed. 1997)
Trial, § 113, p. 131.) Applying our decisions, and examining ***9  the history of the constitutional
provision, the Court of Appeal in the present case similarly concluded that a waiver of the right
to jury trial is permissible only to the extent expressly authorized by statute. In so holding, the
Court of Appeal rejected the reasoning of the decision in Trizec that, although section 631 does
not authorize predispute waivers of jury trial, such waivers, like those in arbitration agreements,
are permissible on nonstatutory grounds. (Trizec, supra, 229 Cal.App.3d at p. 1618, 280 Cal.Rptr.
885.) The Court of Appeal in the present case explained that nonstatutory authority for waiver of
the right to jury trial is not permitted by our Constitution.


We can find no more succinct and accurate analysis of the relevant constitutional provision than
that employed by Justice Simons writing for the Court of Appeal in its decision below:


“The California Constitution, as originally adopted in 1849, set out the right to a jury trial in the
strongest possible terms: ‘ “[T]he right of trial by jury shall be secured to all, and *953  remain
inviolate for ever; but a jury trial may be waived by the parties in all civil cases in the manner
to be prescribed by law.” ’ ([Exline, supra,] 5 Cal. 112, 112, quoting Cal. Const. of 1849, art. I,
§ 3.) Soon after the Constitution's adoption, the Legislature enacted a statute that set out specific
situations in which a civil jury is deemed waived and then added, ‘ “The Court may prescribe by
rule what shall be deemed a waiver in other cases.” ’ (Exline, at p. 112, quoting § 179 of the Cal.
Civil Practice Act [Stats. 1851, ch. 5, § 179, p. 78].) 4


4 “Section 179 of the California Civil Practice Act provided: ‘Trial by jury may be waived
by the several parties to an issue of fact, in actions arising on contract; and with the assent
of the Court in other actions, in the manner following: [¶] 1st. By failing to appear at the
trial: [¶] 2d. By written consent, in person or by attorney, filed with the Clerk. [¶] 3d. By
oral consent in open Court, entered in the minutes. The Court may prescribe by rule what
shall be deemed a waiver in other cases.’ ”


“In Exline the Supreme Court considered a jury waiver that arose under a court rule adopted
pursuant to the statute (§ 179 of the Cal. Civil Practice Act). The Supreme Court concluded that
our Constitution forbids the creation of judicial rules of waiver, even if such rules are promulgated
pursuant to a **483  legislative delegation of such power to the judiciary. The court interpreted
the phrase ‘prescribed by law’ within article I, section 3, of the California Constitution of 1849,
to mean that the Legislature, alone, had the power to determine the circumstances under which a
jury could be waived. ‘The Constitution has imposed the power as well as the necessity upon the
Legislature, of determining in what cases a jury trial may be waived, which cannot be transferred or
delegated to any other department of Government. The words “prescribed by law,” look to actual
legislation upon the subject, and in no just sense can be extended to a permission of the exercise of
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this power to others. [¶] ... [T]he power to “prescribe by law” is legislative and cannot be conferred
on judicial officers....' (Exline, supra, 5 Cal. at pp. 112–113.)


“Since Exline, the constitutional requirement that the Legislature prescribe the methods for a civil
jury waiver has become firmly rooted. [The] Supreme Court has, on numerous occasions, stricken
trial court rules and disapproved of appellate court decisions creating nonstatutory waivers. (See
People v. Metropolitan Surety Co., [supra,] 164 Cal. 174, 177–178, 128 P. 324 [invalidating local
rule setting out nonstatutory basis for waiver]; Biggs v. Lloyd, [supra,] 70 Cal. 447, 11 P. 831
[same]; see ***10  Robinson v. Puls (1946) 28 Cal.2d 664, 666, 171 P.2d 430 [disapproving
District Courts of Appeal cases finding waiver when party with legal and equitable claims failed
to specify jury issues in its jury demand].)


*954  “Post-Exline efforts to modify the California Constitution have reinforced the holding of
that case. In the Constitutional Convention of 1878–1879, 5  it was proposed that the requirement of
legislative action be deleted and the authority to waive a civil jury be granted to the parties on their
own or acting with judicial approval. 6  The primary argument advanced on behalf of the proposed
amendments was that the parties should have the freedom to agree to waive a right that belonged to
them. Yet, the Convention rejected these proposals and reenacted the jury waiver provision without
material change. In relevant part, the new provision stated: ‘A trial by jury may be waived ... in civil
actions by the consent of the parties, signified in such manner as may be prescribed by law.’ (Cal.
Const. of 1879, art. I, § 7.) Because the Constitutional Convention of 1878–1879 reenacted the
‘prescribed by law’ terminology contained in the former versions of the California Constitution,
it effectively incorporated Exline's construction of that phrase. (See Sarracino v. Superior Court
(1974) 13 Cal.3d 1, 8, 118 Cal.Rptr. 21, 529 P.2d 53.)


5 “Comments made during the debate at a Constitutional Convention, including failed motions
to amend, may properly be referenced for the light they shed on provisions actually enacted.
(Lewis v. Superior Court (1999) 19 Cal.4th 1232, 1261–1262, 82 Cal.Rptr.2d 85, 970 P.2d
872; id. at p. 1265, 82 Cal.Rptr.2d 85, 970 P.2d 872 (conc. opn. of Baxter, J.); Moss v.
Superior Court (1998) 17 Cal.4th 396, 419, 71 Cal.Rptr.2d 215, 950 P.2d 59.)”


6 “During the 1878–1879 Constitutional Convention, various delegates made proposals to
amend the Constitution's jury provision to give parties the express power to waive a jury, or
to make jury waiver subject to judicial approval. The proposals were voted down. (1 Debates
& Proceedings, Cal. Const. Convention 1878–1879, pp. 253, 255, 303–305.) [¶]....”


“Nearly a century later, in 1970, the California Constitution Revision Commission considered the
impact of the right to jury trial on overcrowded court dockets, but concluded it lacked the expertise
to prescribe significant changes, while other, more capable bodies were studying the problem. 7


(Transcript, Cal. Const. Revision Com. meeting of July 23, 1970, pp. 97–98.) The commission
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did adopt one pertinent modification, further clarifying that only the Legislature may prescribe
the manner in which parties may consent to a civil jury waiver: ‘In a civil cause a jury may be
waived by the consent of the parties expressed as prescribed by statute.’ (Minutes, Cal. Const.
Revision Com. meeting of Oct. 8–9, 1970, pp. 5–7, italics added.) Later, the Legislature submitted
this revision to the voters, who approved it in November **484  1974. (Ballot Pamp., Gen. Elec.
(Nov. 5, 1974) Proposed Amends. to Cal. Const. with arguments to voters, pp. 26, 70.) The current
jury waiver provision, now contained in article I, section 16 of the California Constitution, retains
this language.


7 “Some of the organizations referenced were the California Conference of Judges, the
Legislature, the Judicial Council of California, the State Bar of California and local bar
associations....”


*955  “Hence, California constitutional history reflects an unwavering commitment to the
principle that the right to a civil jury trial may be waived only as the Legislature prescribes, even in
the face of concerns that the interests of the parties and the courts would benefit from a relaxation
of this requirement.”


***11  The court in the Trizec case, however, failed to acknowledge the judicial decisions and
the constitutional history described above, commenting merely that the constitutional provision
“cannot be read to prohibit individuals from waiving, in advance of any pending action, the right
to trial by jury in a civil case.” (Trizec, supra, 229 Cal.App.3d at p. 1618, 280 Cal.Rptr. 885.)
The court drew support from decisions enforcing arbitration agreements, pointing out that such
agreements also constitute a waiver of the right to jury trial, but nonetheless have been approved
as a permissible means to “ ‘select a forum that is alternative to and independent of, the judicial.’ ”
(Ibid., quoting Madden v. Kaiser Foundation Hospitals (1976) 17 Cal.3d 699, 714, 131 Cal.Rptr.
882, 552 P.2d 1178 (Madden ).)


The analogy to arbitration agreements is not persuasive. Unlike predispute jury waivers,
predispute arbitration agreements are specifically authorized by statute. (§ 1281 [“A written
agreement to submit to arbitration an existing controversy or a controversy thereafter arising is
valid, enforceable and irrevocable, save upon such grounds as exist for the revocation of any
contract”], italics added.) Moreover, as is demonstrated by the language quoted from our Madden
decision, arbitration agreements are distinguishable from waivers of the right to jury trial in that
they represent an agreement to avoid the judicial forum altogether. Specifically distinguishing
arbitration from the waiver of jury trial authorized by section 631 (and refusing to apply that
statute), we observed in Madden that a principal feature of an arbitration agreement is that the
contracting parties agree they will “not submit[ ] their controversy to a court of law in the first
instance.” (Madden, supra, 17 Cal.3d at p. 713, 131 Cal.Rptr. 882, 552 P.2d 1178.)
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In essence, real party concedes that jury waivers are permissible only to the extent they
are authorized by statute, and merely claims that the history of article I, section 16 of the
state Constitution does not suggest that delegates to the constitutional convention, subsequent
legislators, or the voters by initiative measure intended to “suggest any level of specificity
concerning, or policy toward the nature of, the legislative authorization of jury waivers in civil
cases.” According to real party, the constitutional provision was not intended to “embody any
particular policy concerning the conditions under which a jury waiver might be appropriate.
Rather, article I, section 16 ... simply delegates to the Legislature—through the provision that
waiver methods be ‘prescribed by statute’—the task of making these policy judgments.”


*956  In the next part, we shall examine the text of the statute to determine whether a predispute
waiver of the right to jury trial is consistent with the fairly specific language of the statute. But
we reject at the outset real party's assertion that the constitutional provision discloses a neutral
policy with respect to the issue of waiver of jury trial in a judicial proceeding. Our decision in the
Exline case was based in part upon our understanding that the Framers of the Constitution intended
to restrict to the Legislature the power and obligation to establish rules for jury waivers, because
“[t]he right of trial by jury is too sacred in its character to be frittered away or committed to the
uncontrolled caprice of every judge or magistrate in the State.” (Exline, supra, 5 Cal. at p. 113.)
Later cases confirm that the right to trial by jury is considered so fundamental that ambiguity in
the statute permitting such waivers must be “resolved in favor of according to a litigant a jury
trial.” (Loranger v. Nadeau (1932) 215 Cal. 362, 368, 10 P.2d 63, overruled on other grounds in
***12  Reich v. Purcell (1967) 67 Cal.2d 551, 555, 63 Cal.Rptr. 31, 432 P.2d 727.) Similarly, lower
courts have observed that the right to trial by jury is so **485  important that it must be “zealously
guarded” in the face of a claimed waiver (Byram v. Superior Court (1977) 74 Cal.App.3d 648,
654, 141 Cal.Rptr. 604). This has led to consistent interpretation of section 631 as providing strict
and exclusive requirements for waiver of jury trial (Selby Constructors v. McCarthy, supra, 91
Cal.App.3d at p. 524, 154 Cal.Rptr. 164) and requiring courts to resolve doubts in interpreting the
waiver provisions of section 631 in favor of a litigant's right to jury trial. (Cohill v. Nationwide Auto
Service, supra, 16 Cal.App.4th at p. 699, 19 Cal.Rptr.2d 924; Byram v. Superior Court, supra, 74
Cal.App.3d at p. 654, 141 Cal.Rptr. 604.) These principles of construction inform our interpretation
of the statute, as we shall explain.


We agree with the Court of Appeal in the present case that, “[a]s our recitation of California's
constitutional history reveals, unless the Legislature prescribes a jury waiver method, we cannot
enforce it.” To the extent Trizec Properties, Inc. v. Superior Court, supra, 229 Cal.App.3d 1616,
280 Cal.Rptr. 885, holds that the right to jury trial may be waived in a manner that is without
statutory authorization, it is disapproved.
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B


Having confirmed that waiver of the right to jury trial in a civil cause is permitted only as prescribed
by statute, we turn to the relevant statute, which, as we have seen, should be interpreted strictly
in order to preserve the right to jury trial. Section 631 is the sole statute governing waiver of a
jury in a civil judicial proceeding. In subdivision (a) it provides: “The right to a trial by jury as
declared by Section 16 of Article I of the California Constitution shall be preserved to the parties
inviolate. In civil cases, a jury may only be waived pursuant to subdivision (d).” (§ 631, subd. (a),
italics added.) Subdivision (d) *957  identifies the six means by which the right to a jury may
be forfeited or waived, declaring: “A party waives trial by jury in any of the following ways: [¶]
(1) By failing to appear at the trial. [¶] (2) By written consent filed with the clerk or judge. [¶]
(3) By oral consent, in open court, entered in the minutes. [¶] (4) By failing to announce that a
jury is required, at the time the cause is first set for trial, if it is set upon notice or stipulation, or
within five days after notice of setting if it is set without notice or stipulation. [¶] (5) By failing
to deposit with the clerk, or judge, advance jury fees as provided in subdivision (b). [¶] (6) By
failing to deposit with the clerk or judge, at the beginning of the second and each succeeding day's
session, the sum provided in subdivision (c).”


Real party contends that subsection (2) of subdivision (d) (§ 631, subd. (d)(2)) permits persons to
waive jury trial by contract prior to any legal dispute, so long as one of them, subsequently having
become a party to litigation concerning the legal dispute, files the waiver with the clerk or judge.
Real party asserts the provision does not restrict the time at which the waiver agreement may be
entered into. We agree with the Court of Appeal that our decision in Madden, supra, 17 Cal.3d
699, 131 Cal.Rptr. 882, 552 P.2d 1178, supports a contrary conclusion.


Madden, a party to a health care contract that contained an arbitration clause, relied upon section
631 in an effort to avoid arbitration of a dispute arising out of the contract. She asserted that the jury
waiver contained in the arbitration clause was unenforceable because it failed to comply ***13
with section 631, yet resulted in the loss of the right to trial by jury. (Madden, supra, 17 Cal.3d
at p. 713, 131 Cal.Rptr. 882, 552 P.2d 1178.)


This court disagreed, concluding that section 631 was more limited in its application than Madden
claimed. Although an arbitration agreement results in the waiver of the right to jury trial, we
concluded section 631 applied only once litigation had commenced. We said that the statute
“presupposes a pending action, and relates only to the manner in which a party to such action can
waive his right to demand a jury trial instead of a court trial. It does not purport to prevent parties
from avoiding jury trial by not submitting their controversy to a court of law in the first instance.
Indeed it has always been understood without question that parties could eschew jury trial either
by settling the underlying controversy, or by agreeing to a method of resolving that controversy,
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such as **486  arbitration, which does not invoke a judicial forum.” (Madden, supra, 17 Cal.3d
at p. 713, 131 Cal.Rptr. 882, 552 P.2d 1178, italics added.)


In other words, it was our view that section 631 applies only once there is a pending action—once
the parties have “submitt[ed] their controversy to a court of law.” (Madden, supra, 17 Cal.3d at p.
713, 131 Cal.Rptr. 882, 552 P.2d 1178.) By inference, only *958  persons who already are parties
to a pending action may enter into a waiver of jury trial as provided by the statute. And as the
Court of Appeal in the present case reasoned, “[i]f only parties to a pending action may waive a
jury under section 631, then it is logical to conclude that both the execution of the written consent
and the filing of that consent must occur during the pendency of the civil action.”


We also note that, although the decision in Trizec, supra, 229 Cal.App.3d 1616, 280 Cal.Rptr.
885, determined that a predispute waiver of jury trial was permissible on nonstatutory grounds
—a conclusion correctly rejected in the present case by the Court of Appeal, as established in
the preceding part—Trizec relied upon language quoted above from our Madden decision in
concluding that section 631 does not authorize such waivers. (Trizec, supra, 229 Cal.App.3d at
p. 1618, 280 Cal.Rptr. 885.)


Real party objects, claiming the circumstance that section 631 “presupposes a pending action”
(Madden, supra, 17 Cal.3d at p. 713, 131 Cal.Rptr. 882, 552 P.2d 1178) “does not mean that
written consents cannot be prepared before the action is instituted and then filed in court during
the pending action within the meaning of section 631(d)(2).” It claims that the “manner of waiver”
referred to in our Madden decision “involves merely the effectuation of the waiver. In this case,
the manner of effectuation was the filing of the written consent ‘with the clerk or judge.’ (§ 631(d)
(2).)” Somewhat inconsistently, it claims our Madden decision concerned arbitration proceedings,
not jury trial waivers pursuant to section 631, rendering mere dicta the excerpts from Madden relied
upon by the Court of Appeal. Real party urges this court to rely upon the asserted plain meaning
of the statute, contending that “nothing in the plain language of section 631(d)(2) provides that
the written consent must be prepared or executed at any particular time, only that it must be ‘filed
with the clerk or judge.’ ”


We are not persuaded by real party's claims. As noted above, because our state Constitution
identifies the right to jury trial as “inviolate” (Cal. Const., art. I, § 16), any ambiguity or doubt
concerning the waiver provisions of section 631 must be “resolved in favor of according to a
litigant a jury trial.” (Loranger v. Nadeau, ***14  supra, 215 Cal. at p. 368, 10 P.2d 63; Cohill v.
Nationwide Auto Service, supra, 16 Cal.App.4th at p. 699, 19 Cal.Rptr.2d 924; Byram v. Superior
Court, supra, 74 Cal.App.3d at p. 654, 141 Cal.Rptr. 604.) We believe the language of section
631, subdivision (d) strongly suggests that waiver of the right to jury trial must occur subsequent
to the initiation of a civil lawsuit. At the very least, section 631, subdivision (d)(2) is ambiguous
concerning the validity of waivers entered into prior to the emergence of a legal dispute.
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[2]  *959  We look first to the words of the statute in an attempt to ascertain legislative intent,
examining the disputed phrases in the context of the statute as a whole. (See Olmstead v. Arthur
J. Gallagher & Co. (2004) 32 Cal.4th 804, 811, 11 Cal.Rptr.3d 298, 86 P.3d 354; Robert L. v.
Superior Court (2003) 30 Cal.4th 894, 900–901, 135 Cal.Rptr.2d 30, 69 P.3d 951.)


We observe that the grammar of section 631, subdivision (d) strongly supports the inference
that both the agreement to waive jury trial and the filing of any such agreement must occur
subsequent to the commencement of the lawsuit. The term “party” at the beginning of section
631, subdivision (d) is the subject of each of the following six subsections. These subsections set
out the exclusive permissible methods by which a “party” may waive a jury. (Parker v. James E.
Granger, Inc., supra, 4 Cal.2d at p. 679, 52 P.2d 226.) Grammatically, the term “party” must carry
the same meaning for each subsection for which it is the subject. For five out of the six subsections
prescribing the exclusive method by which jury trial may be **487  waived, the term “party” can
refer only to a party to an ongoing lawsuit; specifically, the subdivision provides that a “party”
waives jury trial by failing to appear at the trial, by consent in open court, by failing to demand
a jury within a specified period after the case is set for trial, or by failing to deposit jury fees in
advance of or during trial with the clerk or judge. The word “party” must carry the same meaning
in the subsection that concerns us, leading to the conclusion that a person must be a party to a
lawsuit in order to waive jury trial.


Similarly, the circumstance that five of the six subsections of section 631, subdivision (d) refer
to an act or omission that, as a temporal matter, must occur entirely during the period following
the commencement of litigation strongly suggests that the waiver described in subsection (2) also
refers to an act that is undertaken entirely during the period after the lawsuit was filed. Specifically,
a failure to appear, to demand jury trial, or to pay necessary fees—or an oral consent in open court
—must occur in its entirety after the litigation has commenced. If the Legislature had intended a
different temporal reach for section 631, subdivision (d)(2), we believe it would have explicitly
stated so—as it did in connection with arbitration and reference agreements. (See §§ 638, 1281.)


Furthermore, section 631, subdivision (d) is phrased in the present tense. The subdivision provides
that the party, that is, the party to a lawsuit, permissibly “waives” jury trial (thereby agreeing to
a court trial) by written consent filed with the clerk or the court. Thus the person must be a party
when he or she “waives” the right to jury trial; there is no reference in the past tense to any action
taken by nonparties prior to the initiation of the lawsuit.


*960  We also observe that, in five of the six subsections of section 631, subdivision (d), persons
may lose the important right to have their disputes adjudicated before a jury (rather than by the
court) only by their own act or failure to act after the litigation begins. Specifically, parties to
***15  lawsuits may lose their right to jury trial by their own failure to appear, to demand jury
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trial, or to pay necessary fees, or by their acts in open court. Under real party's theory, however,
the opposing party in the lawsuit unilaterally can precipitate his or her opponent's loss of the right
to a jury trial by filing, once a lawsuit commences, an agreement that was entered into prior to the
dispute and prior to the filing of a lawsuit. We do not see any textual support for the result that
would follow from real party's interpretation.


[3]  [4]  Ordinarily we interpret related statutory provisions on the assumption that they each
operate in the same manner, and courts may conclude that the Legislature would not intend one
subsection of a subdivision of a statute to operate in a manner “ ‘markedly dissimilar’ ” from other
provisions in the same list or subdivision. (People ex rel. Lungren v. Superior Court (1996) 14
Cal.4th 294, 307, 58 Cal.Rptr.2d 855, 926 P.2d 1042.) This canon of statutory construction, known
as noscitur a sociis, supports our interpretation of section 631, as the Court of Appeal recognized.
Under this canon, “the meaning of a word may be ascertained by reference to the meaning of
other terms which the Legislature has associated with it in the statute, and ... its scope may be
enlarged or restricted to accord with those terms.” (People v. Rogers (1971) 5 Cal.3d 129, 142, 95
Cal.Rptr. 601, 486 P.2d 129 (conc. & dis. opn. of Mosk, J.); see also People v. Jones (2003) 112
Cal.App.4th 341, 354, 4 Cal.Rptr.3d 916 (conc. & dis. opn. of Kolkey, J.) [“ ‘a word takes meaning
from the company it keeps' ”]; Blue v. Bontá  (2002) 99 Cal.App.4th 980, 990, 121 Cal.Rptr.2d
483.) Employing this aid to interpretation, and recalling that any doubts in interpreting section 631
should be resolved in favor of preserving the right to jury trial, we do not believe the language of
section 631 supports real party's view.


We also do not find any indication the Legislature intended the result proposed by real party.
On the contrary, when the Legislature has authorized waiver of the right to trial in a court of
law prior to the emergence of a dispute, it has done so explicitly. As already noted, for example,
section 1281, authorizing arbitration agreements, provides: “A written agreement to submit to
arbitration an existing controversy or a controversy **488  thereafter arising is valid, enforceable
and irrevocable, save upon such grounds as exist for the revocation of any contract.” (Italics added.)
Section 638, authorizing courts to transfer a dispute to a referee upon the agreement of the parties,
initially provided that a referee may be appointed “ upon the agreement of the parties filed with
the clerk, or judge, or entered into the minutes” (Stats.1951, ch. 1737, § 93, p. 4117), but that
statute was amended in 1982 to include *961  predispute agreements, now authorizing a judicial
reference “upon the agreement of the parties filed with the clerk, or judge, or entered in the minutes,
or upon the motion of a party to a written contract or lease that provides that any controversy
arising therefrom shall be heard by a referee ....” (§ 638, as amended by Stats.1982, ch. 440, §
1, p. 1810, italics added.)


As we noted in our Madden decision, the purpose of section 631 is to implement article I, section
16 of the state Constitution (Madden, supra, 17 Cal.3d at p. 712, 131 Cal.Rptr. 882, 552 P.2d
1178), a constitutional provision intended to safeguard the right to jury trial. Further, as explained
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by the Court of Appeal in the present case, article I, section 16 of the state Constitution requires
the Legislature to prescribe the methods by which the right to jury trial may be waived, and
“[t]he lack of legislative direction in ***16  section 631 on the enforceability of predispute jury
waivers hardly constitutes the legislative prescription required by our Constitution.” Resolving
any ambiguity in favor of preserving the right to jury trial, as we must, we conclude section 631
does not authorize predispute waiver of that right.


C


We now address real party's objections to the conclusion reached by the Court of Appeal.


Real party asserts that nothing in the legislative history of section 631 explicitly supports the
view that the statute was intended to impose a temporal limitation on when the written consent
is prepared and entered into.


We find that, to the extent the relevant history provides any guidance at all, it yields the opposite
conclusion. The predecessor to section 631 was adopted in 1851, providing in relevant part that
“[t]rial by jury may be waived by the several parties to an issue of fact, in actions arising on
contract; and with the assent of the Court in other actions, in the manner following: [¶] 1st. By
failing to appear at the trial: [¶] 2d. By written consent, in person or by attorney, filed with the
Clerk. [¶] 3d. By oral consent in open Court, entered in the minutes.” (Stats.1851, ch. 5, § 179,
p. 78.) The statute was reenacted in 1872 without change, as part of the Code of Civil Procedure,
and was amended various times to add provisions that appear in the current statute.


In the 1851 and 1872 version of the statute quoted above, a jury waiver was permissible under
three circumstances that applied equally in contract and noncontract actions. In addition, a jury
waiver in actions other than those arising out of a contract claim required the assent of the court.
Necessarily, then, waivers in noncontract cases could not be accomplished until after the litigation
commenced. Yet the three types of waiver available in noncontract *962  actions—failure to
appear, written consent filed with the clerk, and oral consent in open court—were the very same
types of waiver that were available in contract actions, suggesting that for all actions, a waiver
could be accomplished only after the commencement of the litigation. Furthermore, the statute
referred to waiver by “parties” in “actions,” implying that the waiver would occur in the context
of ongoing litigation.


Real party asserts that the predecessor to section 631 was based upon the 1850 New York Code
of Civil Procedure. 8  Real party adds that New York courts enforce predispute jury waivers. We
agree that the New York statute, which was part of the influential **489  Field Code, was the
model for our own, but this fact adds little weight to real party's position. Unlike the California
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decisions reviewed above, New York courts hold that the relevant statute is not the exclusive source
of authority for waiver of the right to jury trial; rather, waiver is not limited to the modes established
by the relevant statute. (Baird v. Mayor of New York (1878) 74 N.Y. (29 Sickels) 382, 1878 WL
12667 [the right to jury trial is not entitled to special protection, and courts may approve waivers
“not provided for by any statute”]; R.J. Marshall, Inc. v. Turner Const. Co. (1954) 207 Misc. 490,
137 N.Y.S.2d 541, 543, affd. 285 A.D. 1164, 141 N.Y.S.2d 824; ***17  In re Slade (1943) 182
Misc. 21, 43 N.Y.S.2d 281, 283; West's N.Y. McKinney's Forms (2005) Civil Practice Law and
Rules, Trials, § 7:302(c); but see Moot v. Moot (App.1915) 214 N.Y. 204, 108 N.E. 424, 426.)
We have not discovered any New York authority that relies upon the statute cited by real party
in support of the conclusion that predispute waiver of jury trial is permissible. Indeed, real party
does not claim that the original New York enactment that formed the basis for section 631 itself
has been interpreted as authorizing predispute waivers, but merely asserts that New York courts
have “ long enforced predispute jury waivers, albeit often with little analysis.”


8 In 1850, section 796 of the New York Code of Procedure provided: “Trial by jury may be
waived by the several parties, to an issue of fact, in actions arising on obligations, and with
the assent of the court[ ] in other actions, in the manner following: [¶] 1. By failing to appear
at the trial: [¶] 2. By written consent, in person or by attorney, filed with the clerk: [¶] 3. By
oral consent in open court, entered in the minutes.”


Furthermore, this is not the first time we have declined to be guided by the practice in an
asserted majority of other jurisdictions—including New York—when interpreting section 631. For
example, relying upon this state's unique constitutional provision and the exclusive nature of the
waiver provisions set out in section 631, we declined to follow the asserted majority practice of
presuming that mutual motions for directed verdict constitute a waiver of jury trial. (Parker v.
James E. Granger, Inc., supra, 4 Cal.2d at pp. 679–680, 52 P.2d 226; see also Wells v. Lloyd (1936)
6 Cal.2d 70, 75, 56 P.2d 517 [referring to the majority rule on waiver by mutual motion for directed
verdict as the “New York rule”]; 7 Witkin, Cal. Procedure, supra, Trial, § 113(c), p. 131.)


*963  Real party's legislative acquiescence claim is equally unhelpful to its position. It is premised
upon the Legislature's having amended section 631 on four occasions subsequent to the decision of
the court in Trizec, supra, 229 Cal.App.3d 1616, 280 Cal.Rptr. 885, thereby evidencing legislative
acquiescence in the conclusion reached by that court. But the court in Trizec concluded that section
631 does not authorize predispute waivers.


Although real party has supplied material relating to the legislative history of section 631, apart
from evidence that the California statute was based upon a New York model, real party does not
claim these materials disclose an express legislative intent to authorize predispute jury waivers at
the time the predecessor to section 631 originally was enacted. Nor does real party supply evidence
that such an intent developed and was expressed on any subsequent occasion when the Legislature
amended the statute.
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[5]  Next, real party asserts that its interpretation of section 631's “plain language” serves the
settled expectations of many persons who have entered into waivers in reliance on the Trizec
decision. 9  Real party comments that the principle of stare decisis is intended to serve such reliance
interests, and urges that we not disturb the result of the Trizec decision. We note with interest that
real party does not defend Trizec's identification of a nonstatutory basis for predispute waiver of
jury trial, however, apparently acknowledging **490  that a nonstatutory basis for a waiver of jury
***18  trial is not permitted by our Constitution. In any event, this court, of course, is not bound
to follow this decision of a single intermediate appellate court, and in past cases we have declined
to consider reliance upon Court of Appeal decisions when we are called upon to determine for the
first time whether those decisions were correct. (Foley v. Interactive Data Corp. (1988) 47 Cal.3d
654, 689, fn. 28, 254 Cal.Rptr. 211, 765 P.2d 373.)


9 Real party contends two subsequent decisions have relied upon Trizec, supra, 229
Cal.App.3d 1616, 280 Cal.Rptr. 885. Both cases concerned arbitration agreements, however.
One referred to the Trizec decision in passing, noting only that the decision had approved
predispute jury waivers. (Lagatree v. Luce, Forward, Hamilton & Scripps (1999) 74
Cal.App.4th 1105, 1117, 88 Cal.Rptr.2d 664.) Also in the context of interpreting an
arbitration agreement, the other case relied upon Trizec's warning that a predispute jury
waiver “ ‘must be clearly apparent in the contract and its language must be unambiguous and
unequivocal, leaving no room for doubt as to the intention of the parties.’ ” (Badie v. Bank
of America (1998) 67 Cal.App.4th 779, 804, 79 Cal.Rptr.2d 273.) Because these decisions
did not consider whether predispute jury waivers are consistent with California law, they do
not constitute authority on that issue and they add no weight to real party's claims.


Real party draws our attention to asserted anomalies created by the conclusion we reach. First, it
points out that section 631 permits parties to forfeit the right to jury trial even if the forfeiture is
caused by their own negligence in failing to file a timely demand for jury trial (see *964  § 631,
subd. (d)(4)), or their failure to deposit necessary fees in a timely manner. (See § 631, subd. (d)
(5), (6).) It would be anomalous, according to real party, to permit loss of the important right to
jury trial through negligence, while prohibiting a knowing, voluntary, written waiver of the right
entered into before any dispute has arisen between parties to a contract.


We do not believe our interpretation produces an anomalous result. The forfeiture provisions upon
which real party relies were created by the Legislature. They form part of a considered procedural
scheme intended to create a balanced adversarial system and a fair system of public administration
of justice—a system that can be altered by legislation after due deliberation.


The Legislature evidently had confidence that the initiation of a lawsuit within the adversarial
system would sufficiently focus the attention of the litigants to produce a considered decision



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS631&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991089981&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991089981&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991089981&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989004398&pubNum=661&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989004398&pubNum=661&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991089981&pubNum=227&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991089981&pubNum=227&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991089981&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999209760&pubNum=3484&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999209760&pubNum=3484&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991089981&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998224836&pubNum=3484&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998224836&pubNum=3484&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS631&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS631&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS631&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS631&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS631&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06 





Grafton Partners v. Superior Court, 36 Cal.4th 944 (2005)
116 P.3d 479, 32 Cal.Rptr.3d 5, 86 Empl. Prac. Dec. P 42,070...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 18


whether to demand—and pay for—a jury trial based on an informed understanding of the stakes
involved. Once litigation commences and the time to demand a jury trial approaches, parties
ordinarily have counsel and their decision whether to demand jury trial is likely to be a part of
their litigation strategy. The adversarial system is premised upon the making of such considered,
strategic decisions.


Real party next questions why we would recognize the validity of arbitration agreements that are
entered into in advance of any dispute—agreements that waive an entire package of trial rights
—but balk at permitting a more limited waiver in the form of a predispute waiver of jury trial.
The answer is readily apparent: the Legislature has enacted a comprehensive scheme authorizing
predispute arbitration agreements (§ 1280 et seq.), expressing a strong state policy favoring
arbitration. (Moncharsh v. Heily & Blase (1992) 3 Cal.4th 1, 9, 10 Cal.Rptr.2d 183, 832 P.2d 899.)
As was stated by the Court of Appeal in the present case, “[t]here is no comparable state policy
favoring court trials in the judicial forum. To the contrary there exists a long standing public policy
in favor of trial by jury.”


In addition, arbitration (like reference hearings) conserves judicial resources far more than the
selection of a court trial over a jury trial. It therefore is rational for the Legislature to promote the
use of arbitration and reference hearings by permitting predispute agreements, while not according
the same advantage to jury trial waivers.


Real party asserts that the conclusion we reach would promote an increase in the number of
arbitration agreements and jury trials, and would isolate California commercial enterprises from
their counterparts in other jurisdictions where predispute waivers of the right to jury trial are
permitted.


*965  To begin with, we find no basis for the unsupported assumptions that our conclusion
***19  would promote additional jury trials or arbitrations or, if it did so, that such a result would
contravene public policy. With respect to the practice of other jurisdictions, we acknowledge
that the majority of state and federal jurisdictions permit predispute waiver of the right to jury
trial. (See Annot., Contractual Jury Trial Waivers in State Civil Cases (1996) 42 A.L.R.5th
53 [collecting cases]; Annot., Contractual Jury Trial Waivers in Federal Civil Cases (1989) 92
A.L.R.Fed. 688 [collecting cases].) But there is no indication that in other jurisdictions there
are constitutional provisions like California's that have been interpreted as requiring exclusively
legislative authorization for **491  waiver of the right to jury trial in civil cases. (See, e.g., Baird
v. Mayor of New York, supra, 74 N.Y. (29 Sickels) 382, 1878 WL 12667; Lowe Enterprises v. Dist.
Ct. (2002) 118 Nev. 92, 40 P.3d 405, 410; Malan Realty Investors, Inc. v. Harris (Mo.1997) 953
S.W.2d 624, 625–627.) Moreover, real party has not cited, and our research has not disclosed, any
case holding that language such as that found in section 631 would authorize predispute waiver
of jury trial. 10
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10 Rather, our research has disclosed at least one decision reaching a contrary result. (See Malan
Realty Investors, Inc. v. Harris, supra, 953 S.W.2d at pp. 625–627 [finding that a rule of court
similar to section 631 applies only to pending actions, even though predispute contractual
waivers not authorized by the rule nonetheless should be permitted].)


We believe that real party's contention concerning the practice of other jurisdictions is better
addressed to the Legislature, which can evaluate the benefit of joining these other jurisdictions,
study the problems identified by courts in other jurisdictions with respect to predispute waivers
(especially in the context of form consumer agreements; see fn. 12, post ), and provide safeguards
that are best suited to protect litigants against such problems. 11


11 For example, the Legislature recently incorporated a variety of safeguards and constraints in
legislation relating to premarital support and property agreements. (See Fam Code, §§ 1612,
1615, as amended by Stats.2001, ch. 286, §§ 1, 2 [requiring that the agreement be in writing
and providing various protections for the party against whom enforcement is sought relating
to the issue of voluntariness, including the timing of the waiver agreement, the presence
of counsel, explicit explanation of the rights being waived, language proficiency, and other
matters].)


Pacific Legal Foundation, as amicus curiae in support of real party, contends we should uphold
freedom of contract in connection with predispute waivers. Putting aside consideration of the
state Constitution and the language of section 631, we observe that even those jurisdictions
permitting predispute waiver of the right to jury trial do not uncritically endorse unregulated
freedom of contract; rather, they seek to protect the constitutional right to jury trial with a number of
safeguards not typical of commercial law, including requirements that the party seeking to enforce
the agreement bear the burden of proving that the waiver clause was entered into knowingly
and voluntarily, restrictions on the types of contracts that may contain jury *966  waivers,
presumptions against a finding of voluntariness, inquiries regarding the parties' representation by
counsel as well as relative bargaining power and sophistication, and consideration of font size and
placement of the waiver clause within the contract. 12  Safeguards such as these may be **492
effectively ***20  drawn by the Legislature, which may determine which limitations best serve
both private and public interests, keeping in mind potentially divergent concerns faced by business
entities negotiating commercial contracts, on the one hand, and consumers presented with form
contracts, on the other. Our reluctance to substitute our judgment for that of the Legislature in this
context must be especially marked, because of the state constitutional requirement that waiver of
the right to jury trial be prescribed only by statute. That reluctance is fortified by our awareness
of the difficulties experienced in other jurisdictions, where disagreements persist concerning such
matters as allocation of the burden of proof when a party resists enforcement of a contractual
waiver of jury trial. (See fn. 12, ante.)



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997211106&pubNum=713&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=RP&fi=co_pp_sp_713_625&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_713_625 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997211106&pubNum=713&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=RP&fi=co_pp_sp_713_625&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_713_625 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS631&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003409&cite=CAFAMS1612&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003409&cite=CAFAMS1615&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS631&originatingDoc=I2ffdd3b904fa11da83e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Grafton Partners v. Superior Court, 36 Cal.4th 944 (2005)
116 P.3d 479, 32 Cal.Rptr.3d 5, 86 Empl. Prac. Dec. P 42,070...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 20


12 Some (perhaps most) of the courts endorsing predispute jury waivers, pointing to the
paramount constitutional standing of the right to jury trial, impose a presumption against
finding a waiver of the constitutional right, or at least require that the waiver have been
knowing and voluntary. (Medical Air Technology Corp. v. Marwan Inv., Inc. (1st Cir.2002)
303 F.3d 11, 18; Paracor Finance, Inc. v. General Elec. Capital Corp. (9th Cir.1996) 96 F.3d
1151, 1166, fn. 21; Telum, Inc. v. E.F. Hutton Credit Corp. (10th Cir., 1988) 859 F.2d 835,
837; K.M.C. Co. v. Irving Trust Co. (6th Cir.1985) 757 F.2d 752, 758; National Equipment
Rental, Ltd. v. Hendrix (2d Cir.1977) 565 F.2d 255, 258; Cooperative Finance Ass'n., Inc. v.
Garst (N.D.Iowa 1995) 871 F.Supp. 1168, 1171 [collecting cases]; Malan Realty Investors,
Inc. v. Harris, supra, 953 S.W.2d at p. 627; Fairfield Leasing Corp. v. Techni–Graphics
(N.J.Super. Ct.App.Div.1992) 256 N.J.Super. 538, 607 A.2d 703, 706;  47 Am.Jur.2d (1998)
Jury, § 72, pp. 777–778; Annot., Contractual Jury Trial Waivers in State Civil Cases, supra,
42 A.L.R.5th § 5, pp. 82–83.)


Many courts, indulging a presumption against waiver and requiring that the waiver be
knowing and voluntary, have been forced to examine particular waiver clauses to evaluate
font size, use of italics, and the position of the waiver clause within the contract (see
National Equipment Rental, Ltd. v. Hendrix, supra, 565 F.2d at p. 258; RDO Financial
Services Co. v. Powell (N.D.Tex.2002) 191 F.Supp.2d 811, 813; Cooperative Finance
Ass'n, Inc. v. Garst, supra, 871 F.Supp., at pp. 1171–1172; Fairfield Leasing Corp. v.
Techni–Graphics, supra, 607 A.2d at p. 706 [relying upon the U. Com.Code and refusing
to enforce an inconspicuous “non-negotiated jury waiver clause” in a form contract when
the resisting party was not represented by counsel]; 7 Standard Pennsylvania Practice
2d (2005 Supp.) § 42:4), and to determine whether the parties were represented by
counsel and to examine the parties' relative bargaining power. (RDO Financial Services
Co. v. Powell, supra, 191 F.Supp.2d at p. 813; Whirlpool Financial Corp. v. Sevaux
(N.D.Ill.1994) 866 F.Supp. 1102, 1105–1106; Lowe Enterprises, L.P. v. Dist. Ct., supra,
40 P.3d at pp. 410–411; Fairfield Leasing Corp. v. Techni–Graphics, supra, 607 A.2d at
p. 706.) There is disagreement whether the party seeking to enforce or the party seeking to
avoid the waiver clause should bear the burden of proof that the contract was entered into
knowingly and voluntarily. (Medical Air Technology Corp. v. Marwan Inv., Inc., supra,
303 F.3d at p. 18, fn. 3; RDO Financial Services Co. v. Powell, supra, 191 F.Supp.2d at p.
813; Annot., Contractual Jury Trial Waivers in Federal Civil Cases, supra, 92 A.L.R.Fed.
at p. 695.)


*967  In sum, after considering the history of California's constitutional and statutory provisions
governing waiver of the right to jury trial, we conclude that it is for the Legislature, not this court,
to determine whether, and under what circumstances, a predispute waiver of jury trial will be
enforceable in this state.
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Real party and some of the amicus curiae briefs filed in support of real party suggest that,
because predispute waivers of the right to jury trial assertedly have become commonplace in the
commercial context, in reliance upon Trizec, supra, 229 Cal.App.3d 1616, 280 Cal.Rptr. 885,
our decision should apply only prospectively. In light of the nature of the interests at stake,
we do not believe that it would be appropriate to apply our decision prospectively. Ordinarily,
judicial decisions apply retrospectively. (Burris v. Superior Court (2005) 34 Cal.4th 1012, 1023,
22 Cal.Rptr.3d 876, 103 P.3d 276, Smith v. Rae– ***21  Venter Law Group (2002) 29 Cal.4th 345,
372, 127 Cal.Rptr.2d 516, 58 P.3d 367.) Although prospective application may be appropriate in
some circumstances when our decision alters a settled rule upon which parties justifiably relied,
ordinarily this is only when a decision constitutes a “ ‘clear break’ ” with decisions of this court or
with practices we have sanctioned by implication, or when we “disapprove[ ] a longstanding and
widespread practice expressly approved by a near-unanimous body of lower-court authorities.”
(People v. Guerra (1984) 37 Cal.3d 385, 401, 208 Cal.Rptr. 162, 690 P.2d 635.) The decision in
Trizec, supra, 229 Cal.App.3d 1616, 280 Cal.Rptr. 885, a single Court of Appeal decision that
erroneously interpreted our state Constitution, is hardly the kind of “uniform body of law that might
be justifiably relied on....” (Burris v. Superior Court, supra, 34 Cal.4th at p. 1023, 22 Cal.Rptr.3d
876, 103 P.3d 276.)


Moreover, in light of our determination that governing California constitutional and statutory
provisions do not permit predispute jury waivers, it would not be appropriate to enforce such a
waiver and thereby deny the right to jury trial to a party who has timely and properly requested
such a trial and complied with other applicable statutory prerequisites. Our decision will not deny
any party a substantial right or his or her day in court—real party has not put forth any theory under
which parties have a substantial right not to have future disputes resolved by a jury. Our decision
simply will deny to those who might have acted in reliance upon Trizec, supra, 229 Cal.App.3d
1616, 280 Cal.Rptr. 885, a benefit that they never had the right to obtain—that is, a predispute
waiver of the right to a jury trial. Under our decision, of course, once a dispute arises the parties
may elect to waive a jury trial (pursuant to the means set forth in section 631) and have the matter
determined by the court.


*968  III


The judgment of the Court of Appeal is affirmed.


KENNARD, BAXTER, CHIN, MORENO, JJ., and SPENCER, J. * , concur.
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* Honorable Vaino Hassan Spencer, Presiding Justice of the Court of Appeal, Second
Appellate District, Division One, assigned by the Chief Justice pursuant to article VI, section
6 of the California Constitution.


**493  Concurring Opinion by CHIN, J.
I reluctantly concur in the majority opinion. While the majority's conclusion adheres to a strict
parsing of Code of Civil Procedure section 631, subdivision (d) (maj. opn., ante, 32 Cal.Rptr.3d at
pp. 14–15, 116 P.3d at pp. 486–487), 1  I write separately to urge the Legislature to enact legislation
expressly authorizing predispute jury waivers. (Cal. Const., art. I, § 16.)


1 All further statutory references are to the Code of Civil Procedure unless otherwise noted.


As the majority acknowledges, our decision is out of step with the authority in other state and
federal jurisdictions, most of which have permitted predispute jury waivers. (Maj. opn., ante, 32
Cal.Rptr.3d at pp. 18–19, 116 P.3d at pp. 490–491.) The Texas Supreme Court recently observed
that “nearly every state court that has considered the issue has held that parties may agree to waive
their right to trial by jury in certain future disputes, including the supreme courts in Alabama,
Connecticut, Missouri, Nevada, and Rhode Island. The same is true of federal courts.” (In re
Prudential Ins. of America (Tex.2004) 148 S.W.3d 124, 132–133, ***22  fns. omitted (In re
Prudential ).) Only the Supreme Court of Georgia (Bank South, N.A. v. Howard (1994) 264 Ga.
339, 444 S.E.2d 799), and now our court, have reached a different conclusion.


Section 631, subdivision (d)(1) through (6), currently provides the only means by which parties
may waive jury trial in a civil case. Although our state Constitution declares that the right to a
jury trial is “inviolate” (Cal. Const., art I., § 16), and we have described such right as “sacred in
its character” (Exline v. Smith (1855) 5 Cal. 112, 113), the Legislature has prescribed methods by
which a party may impliedly waive, i.e., forfeit, the right to a jury trial by failing to undertake
certain actions, such as depositing necessary fees. (See § 631, subd. (d)(1), (4), (5), (6).) As real
party PriceWaterhouseCoopers L.L.P. argues, it makes little sense to authorize such forfeitures,
and yet categorically prohibit knowing and voluntary jury trial waivers simply because they are
made before any dispute arises.


Although the Court of Appeal here concluded that section 631, subdivision (d)(2) does not
authorize predispute jury waivers, it nonetheless described such waivers as offering an “attractive
middle ground” between jury trials and arbitration; agreements between parties to resolve future
disputes by *969  court trial would minimize fears of excessive jury awards while affording greater
procedural safeguards than those available in arbitration. The Texas Supreme Court explained the
appeal of a predispute jury waiver this way: “[I]f parties are willing to agree to a non-jury trial, we
think it preferable to enforce that agreement rather than leave them with arbitration as their only
enforceable option. By agreeing to arbitration, parties waive not only their right to trial by jury but
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their right to appeal, whereas by agreeing to waive only the former right, they take advantage of
the reduced expense and delay of a bench trial, avoid the expense of arbitration, and retain their
right to appeal. The parties obtain dispute resolution of their own choosing in a manner already
afforded to litigants in their courts. Their rights, and the orderly development of the law, are further
protected by appeal. And even if the option appeals only to a few, some of the tide away from
the civil justice system to alternate dispute resolution is stemmed.” (In re Prudential, supra, 148
S.W.3d at p. 132.)


As the majority emphasizes (maj. opn., ante, 32 Cal.Rptr.3d at pp. 11, 14, 116 P.3d at pp. 484–
486), we long ago evinced the belief that any “ambiguity” in section 631 “should be resolved in
favor of according to a litigant a jury trial.” (Loranger v. Nadeau (1932) 215 Cal. 362, 368, 10 P.2d
63, overruled on other grounds in Reich v. Purcell (1967) 67 Cal.2d 551, 555, 63 Cal.Rptr. 31, 432
P.2d 727.) This should not, however, sound the death knell for predispute jury waivers. “While
the public policy favoring jury trials subjects jury waiver agreements to strict construction, the
application of that policy will not void every such agreement.” (Mall, Inc. v. Robbins (Ala.1982)
412 So.2d 1197, 1199.)


Indeed, we should join other jurisdictions in recognizing that “there is no abstract public **494
policy against contractual waivers of the right to civil jury trial.” (Okura & Co. (America), Inc.
v. Careau Group (C.D.Cal.1991) 783 F.Supp. 482, 488 (Okura ) [citing Moore's Federal Practice
treatise]; Telum, Inc. v. E.F. Hutton Credit Corp. (10th Cir. 1988) 859 F.2d 835, 837 [“Agreements
waiving the right to trial by jury are neither illegal nor contrary to public policy”]; see also In re
Prudential, supra, 148 S.W.3d at p. 131 [“Public policy that permits parties to waive trial altogether
surely does not forbid waiver of trial by jury”].) As a practical matter, in a ***23  diversity action,
a federal court will routinely enforce a knowing and voluntary predispute jury waiver as a matter
of federal law. (See, e.g., Okura, supra, 783 F.Supp. at p. 488.) Our decision today would prohibit
the same knowing and voluntary waiver if parties filed their action in state court.


*970  Finally, numerous amici curiae argue that barring predispute jury waivers will have far-
reaching negative consequences. I agree that the Legislature, and not this court, is the appropriate
body to address and evaluate these concerns. (See maj. opn., ante, 32 Cal.Rptr.3d at pp. 19–21,
116 P.3d at pp. 490–492.) If amici curiae's concerns are valid, however, the Legislature has yet
more reason to adopt the majority rule that predispute jury waivers are enforceable.


All Citations


36 Cal.4th 944, 116 P.3d 479, 32 Cal.Rptr.3d 5, 86 Empl. Prac. Dec. P 42,070, 05 Cal. Daily Op.
Serv. 6887, 2005 Daily Journal D.A.R. 9387
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In re MARIO C. et al., Minors.
MONTEREY COUNTY DEPARTMENT OF


SOCIAL SERVICES, Petitioner and Respondent,
v.


KAREN J., Objector and Appellant.


No. H006595.
Court of Appeal, Sixth District, California.


Dec 20, 1990.


SUMMARY


A mother's parental rights to the custody and control of two of her children were terminated
pursuant to Civ. Code, § 232, subd. (a)(7). (Superior Court of Monterey County, No. A2153,
William D. Curtis, Judge.)


The Court of Appeal affirmed. It held that clear and convincing evidence supported the trial
court's finding it would be detrimental to return the mother's children to her. It also held there
was substantial evidence that reasonable reunification services, designed to aid the mother in
overcoming the problems that led to the loss of custody, were provided or offered to the mother.
Finally, the court held, the trial court erred in failing to consider whether the two children's interests
required that counsel be appointed to represent them; however, this error did not prejudice the
children's rights and interests, since there was no indication that either child had any interest in
having the petition denied, and both children understood what adoption meant. (Opinion by Elia,
J., with Capaccioli, Acting P. J., and Bamattre-Manoukian, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b)
Delinquent, Dependent, and Neglected Children § 25.6--Judgment, Order, or Decree--Proceedings
to Terminate Parental Rights--Detriment in Returning Children to Mother.
In a proceeding to terminate a mother's parental rights pursuant to Civ. Code, § 232, subd. (a)
(7), clear and convincing evidence supported the trial court's finding it would be detrimental to
return the mother's children *600  to her. The evidence included both reports and testimony by
social workers chronicling the lengthy involvement of the county department of social services
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with the mother. They described the extensive referrals for neglect and abuse of her children over
the preceding 17-year period, a 10-year-old psychological evaluation that diagnosed the mother's
problems as a lack of mental and psychological maturity, and the many failed attempts to involve
the mother in counseling. The Civ. Code, § 233, report also chronicled the children's significant
emotional and behavioral disturbances. It reported that they had been the victims of physical,
sexual and emotional abuse, and it concluded that it would be detrimental to return the children
to the mother's custody.


(2)
Delinquent, Dependent, and Neglected Children § 23--Termination of Parental Rights--Questions
of Fact; Evidence--Detriment in Returning Child to Parents.
A party petitioning to terminate parents' rights to custody and control of their children must
establish by clear and convincing evidencethat it would be detrimental to return the children to
their parents' custody.


(3)
Delinquent, Dependent, and Neglected Children § 26.6--Termination of Parental Rights--Opening,
Modification and Vacation of Judgment or Orders-- Reunification Plan.
A reunification service plan should be well defined, specific, and tailored to provide services that
will lead to the resumption of a family relationship. Reunification services are voluntary, however,
and an unwilling or indifferent parent cannot be forced to comply with them.


(4)
Delinquent, Dependent, and Neglected Children § 26.6--Termination of Parental Rights--Opening,
Modification and Vacation of Judgment or Orders-- Reunification Plan--Sufficiency of Services
Offered.
In a proceeding to terminate a mother's parental rights pursuant to Civ. Code, § 232, subd. (a)
(7), the record contains substantial evidence that reasonable reunification services, designed to
aid the mother in overcoming the problems that led to the loss of custody, were provided or
offered to her. She was offered or received a plethora of services over the preceding 17 years. The
reunification service agreement designed to overcome the problems leading to the dependency of
her two children included the obligation to visit regularly with the children, receive an alcohol/
drug evaluation and referral for treatment, attend counseling on a weekly basis, maintain clean
housing, and abstain from criminal activity. Although a social worker's conditioning visitation
on the mother's taking a prescribed drug without a court order could not be condoned, neither
this requirement nor *601  discussions by the worker with an adoption worker had a significant
negative effect on the mother's ability to reunify with her children.
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[See Cal.Jur.3d (Rev), Delinquent and Dependent Children, § 176; 10 Witkin, Summary of Cal.
Law (9th ed. 1989) Parent & Child, § 703.]


(5)
Delinquent, Dependent, and Neglected Children § 17.4--Right to Counsel--Minor's Right in
Proceedings to Terminate Parental Rights--Effect of Failure to Appoint.
In a proceeding to terminate a mother's parental rights pursuant to Civ. Code, § 232, subd. (a)(7),
the trial court erred in failing to consider whether the two children's interests required that counsel
be appointed to represent them. Civ. Code, § 237.5, expressly requires courts to consider the need
for counsel; the only discretion the court retains is to determine whether the child's interests would
be best served by such an appointment. However, violation of this requirement was subject to a
determination whether the children's rights and interests were adversely affected to the extent that
a miscarriage of justice occurred. Psychological evaluations had been performed on both children,
and both had been interviewed by a social worker who prepared the Civ. Code, § 233, report about
their understanding of the termination proceedings and whether they wanted to have any further
contact with their mother. There was no indication that either child had any interest in having the
petition denied, and both children understood what adoption meant. Thus the trial court's failure
did not prejudice them.


COUNSEL
Abby Abinanti for Objector and Appellant.
Ralph R. Kuchler and Albert H. Maldonado for Petitioner and Respondent.


ELIA, J.


Karen J. appeals an order terminating her parental rights to her children, Mario C. and Trisha C.,
under Civil Code 1  section 232, subdivision (a)(7). She argues on appeal that clear and convincing
evidence does *602  not support the trial court's findings; that reasonable reunification services
were not provided her; and that the trial court failed to consider appointing counsel for the minors,
in compliance with Civil Code section 237.5, subdivision (a), and her children were prejudiced
by this failure. Although we conclude the trial court failed to comply with section 237.5, the error
does not require reversal. Since we reject appellant's additional claims of error, we will affirm the
termination order.


1 All further code references are to the Civil Code unless otherwise noted.


Factual and Procedural Background
Mario C., was born on September 13, 1980; Trisha C. was born on October 27, 1982. They are
the youngest of appellant's five children, all of whom have been or currently are dependents of
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the Monterey County Juvenile Court. Appellant's daughter Tabatha A. was ultimately freed for
adoption in 1977; her daughter Michelle A.'s dependency was terminated when, at the age of 14,
she married and had a child; James A. is in long-term foster care.


James, Mario and Trisha were taken into protective custody on March 17, 1988, after they had been
left outside their home without adult supervision for several hours. They were made dependents of
the juvenile court on May 3, 1988. Appellant signed a one-page reunification service agreement
but refused to sign the longer one which had been prepared for her. She also refused referrals to
the Family Resource Center and County Mental Health. The primary tasks of the full reunification
service agreement were to begin drug counseling and to continue in therapy. Appellant ultimately
signed this agreement on October 15, 1988.


A six-month review hearing was conducted on November 1, 1988.


A 12-month review and permanency planning hearing was conducted on May 2, 1989. As a result
of this hearing, the case was referred for the initiation of proceedings to terminate appellant's and
the children's father's parental rights under section 232.


A petition was filed under section 232, subdivision (a)(7) on July 18, 1989. A contested hearing
on the petition was conducted on November 7, 1989. On November 21, the court filed an order
terminating appellant's parental rights. This appeal ensued.


I. Clear and Convincing Evidence
(1a) Appellant first argues that clear and convincing evidence does not support the court's finding
that it would be detrimental to return the children *603  to her custody. The gravamen of her
argument, however, is that she was not the source of the detriment suffered by Mario and Trisha.


Appellant misapprehends the burden on petitioner. (2) It must establish by clear and convincing
evidence (In re Angelia P. (1981) 28 Cal.3d 908, 924 [171 Cal.Rptr. 637, 623 P.2d 198]), inter
alia, that it would be detrimental to return the children to their parents' custody. ( 1b) The evidence
in support of the trial court's determination on this issue included both reports and testimony by
the various social workers which chronicled the department's involvement with appellant as far
back as 1971; the extensive referrals for neglect and abuse of her children over the preceding 17-
year-period, a 10-year-old psychological evaluation which diagnosed appellant's problems as a
lack of mental and psychological maturity, and the many failed attempts to have appellant become
involved in counseling.


The section 233 report also chronicled the significant emotional and behavioral disturbances of
Trisha and Mario, and reported that they had been the victims of physical, sexual, and emotional
abuse at the hands of appellant and her boyfriends. The report concluded, based on psychologist
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Dr. Thomas Reidy's evaluations of the children's problems and needs and appellant's inadequate
parenting skills, that it would be detrimental to return the children to appellant's custody. Dr. Reidy
testified that Mario, then 8, was suffering from oppositional behavior disorder, and that he had
diagnosed Trisha as having an overanxious disorder of childhood. The prognosis for both children
was guarded. He also testified that it would be detrimental to Trisha to have ongoing contact with
her mother, because Trisha's own emotional disturbance was severe and appellant had no insight
into her children's problems. He had diagnosed appellant as suffering from a mixed personality
disorder with antisocial and dependency traits, and as having a history of poly-drug abuse and
dependency.


We have no difficulty concluding, on this record, that clear and convincing evidence supports
the trial court's determination that it would have been detrimental to return Mario and Trisha to
appellant's custody.


II. Reunification Services
Section 232, subdivision (a)(7) requires, inter alia, that a court determine that “reasonable services
have been provided or offered to the parents which were designed to aid the parents to overcome the
problems which led to the deprivation or continued loss of custody ....” This is consistent with the
federal requirement, enunciated in 42 United States Code section 671 (a)(15). (3) A reunification
service plan should be well defined, specific, and tailored to provide services that will lead to the
resumption of a family *604  relationship. (See In re Victoria M. (1989) 207 Cal.App.3d 1317,
1326-1330 [255 Cal.Rptr. 498]; In re John B. (1984) 159 Cal.App.3d 268, 275 [205 Cal.Rptr. 321];
In re Jamie M. (1982) 134 Cal.App.3d 530.545 [184 Cal.Rptr. 778]; In re Bernadette C. (1982)
127 Cal.App.3d 618, 626 [179 Cal.Rptr. 688].) Reunification services are voluntary, however, and
an unwilling or indifferent parent cannot be forced to comply with them. (In re Jonathan R. (1989)
211 Cal.App.3d 1214, 1220 [259 Cal.Rptr. 863]; In re Lynna B. (1979) 92 Cal.App.3d 682, 702
[155 Cal.Rptr. 256].)


(4) Appellant contends that the majority of the provisions in the service agreement were not
designed to remedy her barriers to parenting, and that this service plan was similar to others which
had been unsuccessful in reuniting her with her other children. She argues that, like the mother
in Victoria M., supra, she was provided no assistance related to the problems which led to her
children's dependency.


We have reviewed the entire record, and find appellant's argument unavailing. The record reveals
that she has been offered or received a veritable plethora of services since 1971, including
instruction in homemaking, parent education, individual and family counseling, psychological
and psychiatric counseling, drug and alcohol counseling, and housing referral and counseling.
The reunification service agreement designed to overcome the problems which led to Mario
and Trisha's dependency included the obligation to visit regularly with the children, to receive



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS232&originatingDoc=I134130f4fabe11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS671&originatingDoc=I134130f4fabe11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=207CAAPP3D1317&originatingDoc=I134130f4fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_1326&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1326 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=207CAAPP3D1317&originatingDoc=I134130f4fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_1326&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1326 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989025937&pubNum=227&originatingDoc=I134130f4fabe11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=159CAAPP3D268&originatingDoc=I134130f4fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_275 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984139442&pubNum=227&originatingDoc=I134130f4fabe11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=134CAAPP3D530&originatingDoc=I134130f4fabe11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982134566&pubNum=227&originatingDoc=I134130f4fabe11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=127CAAPP3D618&originatingDoc=I134130f4fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_626&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_626 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=127CAAPP3D618&originatingDoc=I134130f4fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_626&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_626 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982101327&pubNum=227&originatingDoc=I134130f4fabe11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=211CAAPP3D1214&originatingDoc=I134130f4fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_1220&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1220 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=211CAAPP3D1214&originatingDoc=I134130f4fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_1220&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1220 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989097469&pubNum=227&originatingDoc=I134130f4fabe11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=92CAAPP3D682&originatingDoc=I134130f4fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_702&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_702 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979111297&pubNum=227&originatingDoc=I134130f4fabe11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





In re Mario C., 226 Cal.App.3d 599 (1990)
276 Cal.Rptr. 548


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 6


an alcohol/drug evaluation and referral for treatment, to attend counseling on a weekly basis,
to maintain clean housing, and to abstain from criminal activity. Appellant was also counseled
regarding job training and employment and was offered transportion to various appointments. Dr.
Reidy testified that in his opinion, the service agreement was adequate.


Appellant failed to make any significant progress toward reunification, however. She was jailed
for prostitution during the course of the children's dependency; admitted to using cocaine for
six months after they were placed in protective custody; refused referrals to counseling and saw
a counselor only for a few months between March 1988 and November 1989. She failed to
follow through on a drug evaluation referral. Her housing was inadequate. She visited Mario and
Trisha only twice between March and August 1988. She then saw them on a biweekly basis until
Christmas, when she injured Trisha on a visit and visitation was suspended. She was uncooperative
in her psychological evaluation, and, according to Dr. Reidy, “felt she could handle her own
problems, and really didn't need [therapy].”


Appellant has two additional specific complaints about the reunification process. The first is that as
a precondition to visitation and counseling, her *605  social worker required her to take the drug
Elavil. The social worker testified appellant had told her early in the reunification process that her
psychiatrist, Dr. Buche, had prescribed Elavil for her. The social worker, without medical or court
authority, made appellant's use of this drug a precondition to visits with the children because her
behavior had been reported as aggressive by other social workers. The social worker admitted that
this precondition was partly the reason for the infrequency of appellant's visits with the children
between April and August 1988. The Family Resource Center, to which the social worker had
referred appellant for counseling, had also refused to counsel appellant until she was taking Elavil.
Second, appellant points to the fact that in August 1988, only a few months into the reunification
process, and well before the department's normal time line, her social worker had discussions with
an adoption worker. There is no evidence, however, that reunification efforts were suspended, or
that permanency planning was improperly expedited as a result of these discussions.


While we do not condone the social worker's conditioning visitation on appellant's taking Elavil
without a court order supported by competent evidence that visitation would be detrimental
without it, we are not persuaded that either this requirement or the August 1988 discussions had
a significant negative effect on appellant's ability to reunify with her children. We are satisfied
that the reunification service plan was a good faith effort on behalf of respondent. (Cf. In re John
B., supra, 159 Cal.App.3d at p. 275.) We conclude, in sum, that the record discloses substantial
evidence that reasonable services, designed to aid appellant in overcoming the problems which
led to the loss of custody, were provided or offered her. (In re Robert J. (1982) 129 Cal.App.3d
894, 901 [181 Cal.Rptr 188]; § 232, subd. (a)(7).)


III. Appointment of Counsel for the Minors
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Section 237.5, subdivision (a) 2  mandates that at the commencement of a termination hearing, a
court consider whether the interests of the minors require appointment of counsel. (5) Appellant
contends that the trial court failed to consider whether Mario and Trisha's interests required counsel
be appointed to represent them, and that this failure requires reversal.


2 Section 237.5 provides as follows: “At the beginning of the proceeding on a petition filed
pursuant to this chapter counsel shall be appointed as follows: (a) The court shall consider
whether the interests of the minor require the appointment of counsel. If the court finds
that the interests of the minor do require such protection, the court shall appoint counsel to
represent the minor. If the court finds that the interests of the minor require the representation
of counsel, counsel shall be appointed whether or not the minor is able to afford counsel.
The minor shall not be present in court unless the minor so requests or the court so orders.”


Neither in the minute orders nor in the reporter's transcript is there any indication that the court
considered appointing separate counsel to represent *606  Mario and Trisha at any time before or
during the termination hearing. We must therefore consider whether this failure was error.


We disagree with the view expressed by other courts that section 237.5 “permits but does not
mandate” considering whether to appoint independent counsel to represent a minor's interests
during the hearing. (See, e.g., In re Rico W. (1986) 179 Cal.App.3d 1169, 1178 [225 Cal.Rptr. 472];
In re Patricia E. (1985) 174 Cal.App.3d 1, 7 [219 Cal.Rptr. 783].) That statement is applicable only
to former section 237.5, which provided that a court may appoint counsel to represent a minor in
a section 232 proceeding. Even this discretion was limited by our Supreme Court in In re Richard
E. (1978) 21 Cal.3d 349 [146 Cal.Rptr. 604, 579 P.2d 495]. In that case, the court held that a
trial court “must exercise its discretion” to appoint counsel for a minor at the commencement of
the proceedings absent an immediate showing that counsel is not required to protect the child's
interests. (Id. at p. 354; see also Adoption of Michael D. (1989) 209 Cal.App.3d 122, 135 [256
Cal.Rptr. 884].)


Section 237.5 was amended in 1981, however. It now expressly requires courts to consider the
need for counsel; if there is such a need, the court must appoint independent counsel to represent
the child. The only discretion the court retains is to determine whether the child's interests would
be best served by such an appointment. In light of the absence of any record evidence that the trial
court considered whether separate counsel should be apppointed to represent Mario and Trisha,
we conclude it failed to comply with section 237.5.


A court's failure to make this determination does not automatically result in reversal, however. In
Richard E., although the record disclosed no evidence that the trial court had considered the need
for independent counsel for the minor, the court held that the error was not reversible absent a
showing of prejudice. Nothing in the language of present section 237.5 makes a violation of its
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terms reversible per se. We therefore conclude the Richard E. prejudice test should also be applied
to violations of the present statute. Accordingly, we must determine whether the trial court's failure
to consider appointing counsel for Mario and Trisha adversely affected their rights and interests
to the extent that a miscarriage of justice occurred. (In re Richard E., supra, 21 Cal.3d at p. 354;
Adoption of Michael D., supra, 209 Cal.App.3d at p. 135; In re Melicia L. (1988) 207 Cal.App.3d
51, 54 [254 Cal.Rptr. 541]; In re Brittany H. (1988) 198 Cal.App.3d 533, 555 [243 Cal.Rptr. 763].)


We are not unsympathetic to appellant's suggestion that counsel for the petitioner in a termination
hearing may not be in the best position to *607  represent the interests of a child to the court.
Petitioner is constrained by a statutory scheme which mandates, at most, 18 months of reunification
services. (Welf. & Inst. Code, § 366.25, subd. (a).) If reunification fails within this time frame
it is petitioner's responsibility to implement a permanent plan. And if, as here, the children are
adoptable, absent certain exceptions, adoption is the statutorily preferred permanent plan.


Such a plan presupposes that it is generally in the best interests of children who cannot be reunified
with their parents to move on to another permanent home. Whether such a course is in a particular
child's best interests, however, is a matter which may be the subject of dispute in individual
proceedings. We share appellant's concern with any assumption that petitioner is necessarily in the
best position to make that determination.


Section 237.5 recognizes the possibility of a conflict between the interests of petitioner and those
of the children, however, and allows the court to appoint independent counsel in the presence
of such a conflict. Under the statute, a court is required to conduct some form of inquiry at the
commencement of the hearing to determine the presence or absence of a conflict. The difficulty is
that evidence on this issue may not be manifest at that time. If this is the case, a pretrial hearing
would afford the court an opportunity to consider and determine whether a minor's needs required
the appointment of counsel.


This is not a case, like In re Melicia L., supra, 207 Cal.App.3d at pages 54-55, however, where the
only child of several dependent siblings who had not been sexually abused was freed for adoption,
and where no consideration was given to whether the child's developmental delays would have
been better treated through the preservation of family ties. Psychological evaluations had been
performed on both Mario and Trisha by Dr. Reidy, and both children had been interviewed by the
social worker who prepared the section 233 report about their understanding of the termination
proceedings, and whether they wanted to have any further contact with their mother. Both were
also involved in ongoing therapy.


Appellant contends, however, that allegations of abuse levelled against one of Trisha's foster
families indicated respondent's failure to protect the children while in its care. She suggests this
created a conflict of interest which made it inappropriate for respondent to represent the children.
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We disagree. While we abhor the fact that Trisha, who had already suffered so much, may have
been the victim of sexual abuse while in foster care, we do not think this fact automatically
disqualifies respondent from adequately representing the children's interests in the termination
proceeding. There was no indication here that either Trisha or Mario had any interest in *608
having the termination petition denied; both children understood that adoption meant “you never
go back to live with your real mom and dad, you go live with another family forever” and both
said it would be “ok” not to live with their real mom again.


We are satisfied on this record that respondent adequately represented the best interests of the
children in this proceeding. We therefore conclude that appellant has failed to demonstrate that
Mario and Trisha were prejudiced by the trial court's failure to comply with section 237.5, and that
the order terminating appellant's parental rights should be affirmed.


The trial court's order is affirmed.


Capaccioli, Acting P. J., and Bamattre-Manoukian, J., concurred.
A petition for a rehearing was denied January 10, 1991, and appellant's petition for review by the
Supreme Court was denied March 21, 1991. *609


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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21 Cal.3d 349, 579 P.2d 495, 146 Cal.Rptr. 604
Supreme Court of California


In re RICHARD E., a Minor. LOS ANGELES COUNTY
DEPARTMENT OF ADOPTIONS, Plaintiff and Respondent,


v.
ROBERT E., Defendant and Appellant


L.A. No. 30774.
May 30, 1978.


SUMMARY


In proceedings to terminate parental custody and control of a seven-year- old minor (Civ. Code,
§ 232), evidence was introduced that the mother had abandoned the child and that the child was
born while the father was in prison, had been in a foster home since age three, and had been visited
three times by the father, who was currently sentenced on multiple convictions to a prison term
of at least twenty-five years. The child's father and brothers testified in the father's favor. Counsel
was not appointed for the minor. Judgment was entered removing custody and control from the
parents. (Superior Court of Los Angeles County, No. A 9388, Lester E. Olson, Judge.)


On appeal by the father, the Supreme Court affirmed, holding that, while the trial court had erred
in failing to appoint counsel for the minor (Civ. Code, § 237.5), the error had not been prejudicial.
The court further held that, while express findings as to the child's best interest had not been
made as required by Civ. Code, § 4600, there had been substantial compliance with that section,
noting remarks by the trial court as to the probability that the father would not be released from
prison in time to establish a meaningful parental relationship. (Opinion by Clark, J., with Mosk,
Richardson and Manuel, JJ., concurring. Separate dissenting opinion by Bird, C. J., with Tobriner
and Newman, JJ., concurring.) *350


HEADNOTES


Classified to California Digest of Official Reports


(1)
Statutes § 35--Construction--Language--Words and Phrases--Particular Words--“May”--
Discretion.
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Where the Legislature uses both “shall” and “may” in close proximity in a particular context, it
may be inferred that the import of “may” is a grant of discretion, not to be disturbed on review
unless abused.


(2)
Appellate Review § 142--Review--Discretion of Trial Court--Abuse of Discretion.
To be entitled to relief on appeal from an alleged abuse of discretion, a party must clearly
demonstrate that the resulting injury is sufficiently grave as to manifest a miscarriage of justice.


(3)
Delinquent, Dependent and Neglected Children § 17--Right to Counsel-- Termination of Parental
Rights--Counsel for Minor.
In a proceeding to free a child from parental custody and control (Civ. Code, § 232), the court must
exercise its discretion, under Civ. Code, § 237.5 (judge may appoint attorney to represent minor),
by determining whether the child has separate interests not protected in the contest between parents
and petitioner. In the absence of a showing on the issue of the need for independent counsel for
the minor, failure to appoint constitutes error.


[See Cal.Jur.3d, Family Law, § 222; Am.Jur.2d, Parent and Child, § 41.]


(4)
Delinquent, Dependent and Neglected Children § 31--Appeal--Termination of Parental Rights--
Counsel for Minor--Harmless Error.
Failure to appoint counsel for a minor in a freedom from parental custody and control proceeding
(Civ. Code, § 232), does not require reversal of the judgment in the absence of a miscarriage of
justice. On appeal from a termination of a father's parental rights, no prejudice to the minor was
suggested by the record in connection with the trial court's erroneous failure to appoint counsel
for the minor, where substantial evidence supported the recommendations in the probation report
and where the father had been given full opportunity to demonstrate his love for his sons and the
favorable development of his older children notwithstanding his long absences in prison. *351


(5)
Delinquent, Dependent and Neglected Children § 24--Findings-- Termination of Parental Rights--
Substantial Compliance.
In proceedings to terminate parental custody and control (Civ. Code, § 232), there was substantial
compliance with Civ. Code, § 4600 (requiring a finding that parental custody would be detrimental
and nonparental custody is required to serve the best interests of the child), even though no express
findings were made. After all of the evidence had been received, the court stated that the probability
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that the parent would be released from prison soon enough to embark upon a meaningful parental
position was nonexistent. In rendering judgment, the court recited that it had found that an award
of custody to the parent would be detrimental and that an award to a nonparent was required to
serve the best interests and welfare of the minor.


COUNSEL
Richard J. Stall, Jr., under appointment by the Court of Appeal, for Defendant and Appellant.
John H. Larson, County Counsel, Lester J. Tolnai and Sterling R. Honea, Deputy County Counsel,
for Plaintiff and Respondent.


Clark, J.


Robert E. appeals from judgment declaring that custody and control of his minor son, Richard,
should be removed from the minor's parents and placed in plaintiff Los Angeles County
Department of Adoptions (County). (See Civ. Code, § 232, subd. (a)(4).) 1  We affirm the judgment.


1 The record on appeal fails to disclose that judgment was entered herein, but examination of
the trial court record pursuant to California Rules of Court, rule 12(a), demonstrates judgment
was entered on 18 September 1975. Robert E. has a right to appeal from that judgment. (Code
Civ. Proc., §§ 902, 904.1.)


County seeks to free Richard from custody and control of his parents on grounds (1) the minor,
seven and one-half years of age when the petition was filed, had been almost since birth provided
for by public *352  agencies, without support or communication from parents who intended to
abandon him, and (2) the father had been convicted of a felony which not only made him unfit to
have custody of the minor but also required his confinement for such length of time as to deprive
the minor of a normal home life. 2  Only the father (Robert) seeks relief from the judgment based
as to him on the finding that “no reasonable possibility” existed “that the father would be released
from prison soon enough to embark upon a meaningful parental relationship.” (Civ. Code, § 232,
subd. (a)(4).)


2 At the time the petition was filed, Civil Code section 232, subdivision (a), read in pertinent
part: “An action may be brought for the purpose of having any person under the age of 18
years declared free from the custody and control of either or both of his parents when such
person comes within any of the following descriptions: ... (4) Whose parent [is] convicted
of a felony, if the felony of which such parent [was] convicted is of such nature as to prove
the unfitness of such parent ... to have future custody and control of the child, or if any term
of sentence of such parent ... is of such length that the child will be deprived of a normal
home for a period of years.” (Note: The underscored portion of the statute was deleted by
1976 amendment (Stats. 1976, ch. 940, § 2).)



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACIS232&originatingDoc=I4276732afad411d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CASTAR12&originatingDoc=I4276732afad411d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS902&originatingDoc=I4276732afad411d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS902&originatingDoc=I4276732afad411d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS904.1&originatingDoc=I4276732afad411d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACIS232&originatingDoc=I4276732afad411d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACIS232&originatingDoc=I4276732afad411d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





In re Richard E., 21 Cal.3d 349 (1978)
579 P.2d 495, 146 Cal.Rptr. 604


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 4


The mother, whose whereabouts are unknown but who was served by publication, has not appeared
in these proceedings. The court found that she intended to abandon the minor (Civ. Code, § 232,
subd. (a)(1)), and granted the petition as to her also.


Robert was born in Missouri in 1939. He has, in addition to Richard, other sons aged 16, 15 and 13
years at the time the petition was filed. They reside in foster homes. Speaking of his relationship
with his children he states: “I happen to be that ‘one in a million type of natural father’ that I love
my sons to the extent that I will effect any means or actions at my disposal for the betterment of
their welfare regardless of the consequences to myself personally.”


Robert has not chosen the most laudable means to better the welfare of his children. In June 1967
he was convicted of armed bank robbery and sentenced to 20 years confinement in a federal prison.
While on parole in 1968, he was arrested and convicted of second degree burglary. In August 1974,
again on parole, he was arrested for bank robbery, and in November 1974 he was sentenced in
federal court upon multiple convictions to a term of at least 25 years.


Richard was born in September 1967 while appellant was in prison following first conviction.
Since placed in a foster home when three years old, Richard has never seen his mother or father
with the exception of three visits by Robert in the spring of 1974. Neither parent has *353
contributed to his support. Robert, who was represented by appointed counsel at hearing on the
petition, contends the judgment must be reversed because the court failed to also appoint counsel
for Richard, citing In re Dunlap (1976) 62 Cal.App.3d 428 [133 Cal.Rptr. 310].


Dunlap involved a custody and control proceeding for the 14th child of Juanita Dunlap, a 43-
year-old widow. At the time of birth Juanita refused to reveal the name of the baby's father and
voluntarily relinquished the child to a foster home because she had then “about nine” children
living at home, was under a strain, and feared the baby would not be accepted by the other children.
When the child was three years of age Juanita sought to remove her from the foster parents. They
petitioned pursuant to Civil Code section 232 to free the child from Juanita's care and custody.
A probation report (see Civ. Code, § 233) made a strong recommendation in favor of the foster
parents as being in the best interest of the child. For unexplained reasons the report was not received
in evidence.


The Dunlap trial court found on conflicting evidence Juanita had never intended to abandon
the baby and ordered she be delivered to Juanita “forthwith.” In reversing, the Court of Appeal
expressed concern that neither the petitioner nor a parent had advocated a position necessarily
based in any part on the minor's best interests. Noting the probation report had not been received
in evidence, the court concluded the minor's interests had not been adequately protected, holding
there to be reversible error in the failure to appoint independent counsel for the minor pursuant
to Civil Code section 237.5.
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Civil Code section 237.5 provides procedures for hearing on a petition to free a child from parental
custody and control. It states the judge “shall” read the petition to the child's parents, if they are
present; the judge “shall” explain any term or allegation contained in the petition, the nature of the
proceeding, its procedures, and possible consequences, upon request by the minor or either parent;
the judge “shall” ascertain whether the minor and parents have been advised of the right to be
represented by counsel, and advise them of such if they were unaware; the judge “shall” appoint
counsel to represent each parent who appears and is unable to afford counsel; and the judge “may”
appoint an attorney to represent the minor whether or not he is able to afford counsel.


(1) When the Legislature has, as here, used both “shall” and “may” in close proximity in a particular
context, we may fairly infer the Legislature intended mandatory and discretionary meanings,
respectively. *354  The ordinary import of “may” is a grant of discretion. (Housing Authority v.
Superior Court (1941) 18 Cal.2d 336, 337 [115 P.2d 468].) An exercise of such discretion will
not be disturbed on review unless abused. (6 Witkin, Cal. Procedure (2d ed. 1971) p. 4234.) Even
failure to state reasons for a discretionary decision does not constitute, by itself, abuse of discretion.
(People v. Edwards (1976) 18 Cal.3d 796, 799 [135 Cal.Rptr. 411, 557 P.2d 995].) ( 2) Further,
to be entitled to relief on appeal from an alleged abuse of discretion, it must clearly appear the
resulting injury is sufficiently grave to manifest a miscarriage of justice. (Brown v. Newby (1940)
39 Cal.App.2d 615, 618 [103 P.2d 1018].)


(3) A proceeding to free a child from parental custody and control is essentially accusatory in
nature, directed to challenges against the parent—not against the child. (In re Rodriguez (1973)
34 Cal.App.3d 510, 514 [110 Cal.Rptr. 56].) The petitioner must establish that a parent is guilty
of abandoning, cruelly treating or neglecting the child; or is addicted, morally depraved; or is
a convicted felon, is mentally deficient, or is otherwise incapable of caring for the child. (Civ.
Code, § 232.) Thus, the issue at a hearing is whether a parent is fit to raise the child. To that end
are directed all the arguments of opposing parties, parents claiming they are fit and petitioners
claiming otherwise, and with each side generally contending it is protecting the best interests of
the child. It is thus likely that in a particular case the court will be fully advised of matters affecting
the minor's best interests, and little assistance may be expected from independent counsel for the
minor in furtherance of his client's or the court's interests. However, when the court finds a child
has separate interests not protected in the contest between parents and a petitioner, the court must
exercise its discretion by appointing separate counsel.


In confronting the particular circumstances in Dunlap the court concluded the minor's interests
were prejudiced because she had not been represented. It was recognized that while the court
possesses broad discretion in the matter (In re Dunlap, supra, 62 Cal.App.3d 428, 438),
appointment of counsel is nevertheless required in the absence of an affirmative showing the
minor's interests would otherwise be protected. (Id.)
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Thus, in absence of a showing on the issue of the need for independent counsel for a minor, failure
to appoint constitutes error. However, this is not to say a court must always exercise its discretion
in favor of appointing counsel. The court possesses broad discretion in determining *355  need
for counsel, and exercise of discretion will not be disturbed on appeal except for manifest abuse.
But here no showing on the issue of need for counsel was made, and thus no basis upon which
the court could exercise its discretion not to appoint counsel existed. Failure to appoint counsel in
such circumstances is error. (In re Dunlap, supra, 62 Cal.App.3d 428, 438.) The rule we adopt of
course requires counsel be appointed at the commencement of proceedings absent an immediate
showing upon which the court can exercise its discretion against making an appointment.


(4) Failure to appoint counsel in the context of a freedom from parental custody and control
proceeding is dissimilar to denial of the fundamental right to counsel where one is charged
with crime or juvenile misconduct. (See In re Robinson (1970) 8 Cal.App.3d 783, 786 [87
Cal.Rptr. 678].) None of the personal deprivations flowing from denial of counsel in juvenile court
proceedings are present here. (See In re Winship (1970) 397 U.S. 358 [25 L.Ed.2d 368, 90 S.Ct.
1068]; In re Gault (1967) 387 U.S. 1 [18 L.Ed.2d 527, 87 S.Ct. 1428].) Accordingly, failure to
appoint counsel for a minor in a freedom from parental custody and control proceeding does not
require reversal of the judgment in the absence of miscarriage of justice. (See Brown v. Newby,
supra, 39 Cal.App.2d 615, 618.)


There is nothing in the record of the instant proceeding suggesting the minor was prejudiced
because he was not represented by independent counsel. The court concluded on substantial
evidence in accordance with the probation report that awarding custody to either parent would be
detrimental to Richard. On the other hand, Robert was afforded full opportunity to demonstrate
that his continuing custody of Richard would be in Richard's best interests. He testified, conceding
his criminal violations but expressing his love and devotion for Richard. Each of his other sons—
all living in foster homes for several years—also testified in a manner very favorable to Robert. 3


3 The trial court commented on Robert's sons as follows: “I don't think I have ever experienced
three minors of age thirteen, fifteen and sixteen that were such outstanding witnesses, such
intelligent persons. Not only did they indicate their deep devotion to their father, but they
are very bright ... I am sorry to say that half of the attorneys that come into this courtroom
cannot communicate as well as these three children can.”


The record discloses and Robert suggests nothing which independent counsel for the minor might
have done to better protect Richard's interests. The court made its judgment with full knowledge
of family relationships affecting Robert and Richard, noting particularly the very *356  favorable
manner in which Robert's other children had developed notwithstanding his long absence from
the family. It thus appears the court had before it all factual matters which may have persuaded
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it that Richard's interests would be best served by not depriving Robert of custody. 4  In such
circumstances, no miscarriage of justice resulted from the court's failure to exercise its discretion
to appoint counsel for Richard. 5


4 We do not imply that the favorable impression created by Robert's older children was
necessarily a factor to be weighed in favor of continuing Robert's custody of Richard. After
all, the older children were all in large part the products of the foster home program.


5 In Dunlap, supra, 62 Cal.App.3d 428, the court reversed judgment without expressly
considering the question of a miscarriage of justice. To the extent that Dunlap suggests a
per se rule that reversal automatically follows from failure of the trial court to exercise its
discretion, it is disapproved. However, there are circumstances in that case, primarily the
failure to place in evidence the probation report, suggesting failure to appoint independent
counsel for the minor may have resulted in a miscarriage of justice.


(5) Robert further complains the trial court failed to make findings required by Civil Code section
4600. 6  (See In re B. G. (1974) 11 Cal.3d 679 [114 Cal.Rptr. 444, 523 P.2d 244].) Robert did not
request the court make findings of fact (see Code Civ. Proc., § 632), and the court made no express
finding or conclusion. However, after all evidence had been received the court stated: “The court
does not have to conclude that [Robert] is going to be in jail for thirty-five years or even twenty-
five years. [The aggregate length of multiple federal terms imposed on Robert is in dispute.] The
only thing that the court has got to consider is whether there is any reasonable probability that
he will be released at some time soon enough to embark upon a meaningful parental position in
respect to Richard, and that probability is totally nonexistent, it really is.” (Italics added.) While
the court's statement does not comply with the literal requirements of Civil Code section 4600 (see


6 Section 4600 provides in pertinent part: “In any proceeding where there is at issue the custody
of a minor child .... [¶] Before the court makes any order awarding custody to a person or
persons other than a parent ... it shall make a finding that an award of custody to a parent
would be detrimental to the child and the award to a nonparent is required to serve the
best interests of the child. ...” In re B. G., supra, 11 Cal.3d 679, 698-699), in rendering its
judgment the court further recited: “... the court having found that an award of custody of
[Richard E.], minor, to said citees, or either of them, would be detrimental to said minor and
that an award of custody to a non-parent is required to serve the best interests and welfare
of said minor ....”


We deem the court's statements to constitute a finding that, by reason of Robert's incarceration, he
is unfit to provide future custody and control *357  of Richard, and Richard would be deprived of
a normal home for a period of years, within the meaning of Civil Code section 232, subdivision
(a)(4). The court's statements otherwise constitute compliance with Civil Code section 4600. That
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section does not specify any particular form for findings. (See Hopkins v. Warner (1895) 109 Cal.
133, 139 [41 P. 868]; Guardianship of Sharp (1940) 41 Cal.App.2d 79, 84 [106 P.2d 244].)


The judgment is affirmed.


Mosk, J., Richardson, J., and Manuel, J., concurred.


BIRD, C. J.


I respectfully dissent.


In the realm of human relationships few are more fundamental than that between father and son.
Today, this court is upholding the legitimacy of a proceeding in which this unique relationship was
irrevocably severed despite the fact that the trial court failed to appoint counsel for the son, failed
to ascertain his wishes, and based its decision on grounds that have subsequently been held to be
insufficient by the Legislature. I cannot sanction such a result.


The termination of parental custody and control is a drastic measure which results in (1) severing all
legal relationships between parent and child; (2) appointing a legal guardian in place of the parent;
(3) placing the child for adoption; (4) cutting off all communication and contact between parent
and child; and (5) imposing a binding, unmodifiable order on both parent and child. Despite these
irrevocable consequences, the majority conclude that the error committed in the trial proceeding
was harmless. I simply cannot join such reasoning.


I
The facts of this case are unusual. The father, appellant, has maintained strong relationships with
at least three of his sons, 1  and had actively attempted to reunite his family prior to his arrest in
August 1974 for bank robbery. At the trial proceeding, his three older sons testified and indicated
their strong desire to maintain the family unit to the extent this was possible. There was conflicting
testimony regarding the extent of *358  contact between appellant and his son, Richard. The
three sons and the father testified to several visits at which Richard was present. While he was
incarcerated, appellant had also regularly corresponded with Richard.


1 Only Richard's status was at issue in the hearing. The county department of adoptions did
not seek to free the three older sons from their father's custody and control.


Richard was not present at the hearing. Moreover, two months before the hearing he was apparently
moved from the foster home where he had resided since 1969. His brothers were unable to contact
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him. It further appeared from remarks by the court that the Los Angeles County Department of
Adoptions had prevented appellant from seeing Richard after his arrest in August 1974. Appellant's
attorney was not able to interview Richard prior to the hearing.


The Los Angeles County Department of Adoptions, who petitioned pursuant to Civil Code section
232 et seq. to terminate appellant's parental rights, presented as evidence only the minor's birth
certificate, the judgment of appellant's conviction and sentence, and a five-page probation report.
The preparer of the probation report had not interviewed either Richard or his father, but apparently
compiled the report from the files of various county agencies and the federal Bureau of Prisons.
The report contained no social study, no psychological evaluation of Richard, nor any prognosis
for his development under alternate dispositions. (Compare In re Marcos S. (1977) 73 Cal.App.3d
768, 775 [140 Cal.Rptr. 912].) It contained a short summary of the minor's history and his parents'
contacts with him, and it concluded, “The minor has made a good adjustment in his present foster
home where he has responded to the security, love and warmth of the foster parents.” As of the date
of the hearing, however, he had apparently been removed from that home. There was conflicting
evidence whether the foster parents wished to adopt Richard or whether termination would result
in a change of placement. The record is otherwise devoid of any psychological data on Richard,
of any evidence of his feelings about his father, or his possible preferences regarding his future.
Richard was two weeks short of eight years old at the time of the hearing.


Several months before the hearing, appellant petitioned the court for appointment of an attorney
for himself and for his son. The court's minute order of May 21, 1975, ordered counsel appointed
for appellant, but no reference was made to counsel for the minor.


Although the court found that appellant had not intended to abandon Richard (Civ. Code, § 232,
subd. (a)(1)), it held that the term to which *359  appellant had been sentenced would render it
improbable that he could establish a meaningful parental relationship with Richard. (Civ. Code,
§ 232, subd. (a)(4).) This appeal followed. During the pendency of this appeal, the Legislature
deleted as a ground for termination of parental rights the length of a parent's confinement. (Civ.
Code, § 232, subd. (a)(4).)


II
Civil Code section 232 et seq. provide a procedure for removing a minor child from the custody
and control of the natural parents, thereby freeing the child for adoption. As the majority point
out, a section 232 proceeding is in large part accusatory in nature, directed at establishing that
the natural parent is, for one of the reasons enumerated in that statute, incapable of caring for
the child. Because of the “drastic remedy” of complete severance of the parent-child bond (In
re T. M. R. (1974) 41 Cal.App.3d 694, 703 [116 Cal.Rptr. 292]), the Legislature has provided
procedural safeguards in section 232 proceedings, including the right to appointed counsel for
indigent parents. (Civ. Code, § 237.5.)
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The thrust of section 232 proceedings, however, is to provide for the welfare of the child, not to
punish the parents. (Civ. Code, § 232.5.) Thus, Civil Code section 237.5 also provides for court-
appointed counsel for the minor. The Court of Appeal in In re Dunlap (1976) 62 Cal.App.3d
428, 438 [133 Cal.Rptr. 310], concluded that the statutory scheme providing for termination of
parental rights, when viewed as a whole, indicated a legislative intent that counsel be appointed
for the minor unless the circumstances indicate that the child's interests would be otherwise
protected. Noting that in the adversary setting of a section 232 proceeding it is often difficult for
the interests of a child to be clearly and impartially articulated, the court stated: “The Legislature's
recognition of the rights of personality of the child as the touchstone of proceedings to free
him from parental custody and control is evidenced by its mandate in Civil Code section 232.5
that the statutory scheme ‘be liberally construed to serve and protect the interests and welfare
of the child.’ The Legislature's recognition of the importance of the proceedings to the child is
shown by its enactment of Civil Code section 238 providing that the results of the action are
conclusively binding upon the child. The Legislature's recognition of the significance of counsel
to the protection of the child is disclosed by the reference in Civil Code section 237.5 to the child's
‘right’ to counsel. *360


“Liberal construction of Civil Code section 232 et seq. to serve and protect the interests and welfare
of the child requires that the burden of persuasion with respect to the trial court's determination
to appoint or deny the child independent counsel be placed upon justifying the decision to deny
counsel. Unless the burden is allocated in that fashion, there may well be no one involved, except
in an adversary position, in the proceedings to assert the right of a child too young to assert it
for himself. If the right is not asserted, the child's right of personality, recognized as the primary
consideration of the process, may be determined without the protection of counsel uninfluenced
by his advocate's duty to another party.” ( Id., at p. 439, italics added.)


The majority opinion correctly analyzes Dunlap as holding that “appointment of counsel is
nevertheless required in the absence of an affirmative showing the minor's interests would
otherwise be protected.” (Maj. opn., ante, at p. 354.) The majority then conclude that it was error
under these circumstances not to appoint counsel for Richard. (Maj. opn., ante, at p. 355.) However,
it goes on to hold that failure to appoint counsel for Richard is not reversible per se. The majority
conclude that no prejudicial error occurred in this case because (1) appellant was afforded a full
opportunity to persuade the trial court that continuation of his parental rights was in Richard's best
interest, and (2) there was nothing further that independent counsel could have done to protect
Richard's interests.


However, the fact that appellant was given the opportunity to present his case does not address the
fact that Richard's interests were not protected. The majority ignore the careful analysis in Dunlap
of both the legislative intent behind section 237.5 and the practical difficulties in ascertaining a
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child's separate interests. 2  The Dunlap court recognized the importance of the proceedings to the
child, and the danger in relying on the adversary process to ascertain a child's separate interests.
To protect the child, the court placed the burden of proof “upon [the one] justifying the decision to
deny counsel.” (In re Dunlap, supra, 62 Cal.App.3d 428, 439.) Thus, the Dunlap court implicitly
recognized that it cannot be presumed that adverse parties in a custody proceeding will fully and
adequately advise the court regarding the minor's best interests. 3  *361


2 Respondent stated at oral argument that it is the duty of the probation officer to conduct an
investigation and articulate the interests of the child. (Civ. Code, § 233.) This case illustrates
the inadequacy of that argument. (See also In re Dunlap, supra, 62 Cal.App.3d 428, 440,
fn. 3.)


3 The problem may be especially difficult where, as here, the child is not present in court.
Civil Code section 234 states that the child must be present if over the age of 12. If under
12, however, the child is to be present only “upon order of the court after necessity being
shown.” The record does not show that anyone requested Richard's presence in court.


Further, the majority have ignored the state of the record in this case. The trial court was impressed
with the quality of testimony from Richard's three older brothers, the regard they had for their
father and their interest in keeping the family together. The court was troubled by the prospect of
separating the family. Yet the court had no evidence regarding Richard's attachment to his brothers
or father when it made its decision. Absent any psychological information regarding Richard,
the trial court was forced to speculate that “maybe Richard is not as strong as his brothers.” In
this highly unusual case, this court can only speculate as to what counsel for Richard might have
contributed. At the minimum, appointed counsel could have interviewed Richard and ascertained
his feelings toward his brothers and his father and discussed his future. This information could
have been conveyed to the court. Finally, counsel could have supplemented the sketchy probation
report. 4


4 On the desirability of appointing counsel for children in adoption-related proceedings and the
role such counsel might play, see Bodenheimer, New Trends and Requirements in Adoption
Law and Proposals for Legislative Change (1975) 49 So.Cal.L.Rev. 10, 98-102, and sources
cited therein.


It is possible that Richard had not formed any strong attachment to his father. However, it is also
possible that he or his appointed counsel might have presented testimony favorable to maintaining
his relationship to his father. The failure to appoint counsel is presumptively error, as the majority
recognize. On the basis of this record, how can this court speculate and conclude that failure to
appoint counsel was not prejudicial to Richard or to his father?
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III
The failure to appoint counsel for Richard was compounded by the failure to comply with Civil
Code section 4600. This court held in In re B. G. (1974) 11 Cal.3d 679, 696 [114 Cal.Rptr. 444,
523 P.2d 244], that Civil Code section 4600 applies in any proceeding in which child custody is
an issue. That section states, “If a child is of sufficient age and capacity to reason so as to form an
intelligent preference as to custody, the court shall consider and give due weight to his wishes in
making an award of custody or modification thereof.” (Italics added.) That section further requires
that an award of custody to a nonparent may only be made following a finding that “an award
of custody to a parent would be detrimental to the *362  child and the award to a nonparent is
required to serve the best interests of the child.”


Section 4600 has been held applicable in section 232 proceedings (In re T. M. R., supra, 41
Cal.App.3d 694, 704; see In re Rose G. (1976) 57 Cal.App.3d 406, 417 [129 Cal.Rptr. 736]), and
the majority appear to hold it is applicable here. (Maj. opn., ante, at pp. 356-357.) Indeed, the
trial judge in the instant case was aware of its applicability. Section 4600 does not require that
the wishes of a child of tender years be automatically adopted. What it does require is that in a
decision as important as permanent custody, the personality of the individual child be taken into
account with his wishes ascertained if possible. (See generally, Wald, State Intervention on Behalf
of “Neglected” Children: Standards for Removal of Children from Their Homes, Monitoring the
Status of Children in Foster Care, and Termination of Parental Rights (1976) 28 Stan.L.Rev. 623,
696-697.) This evidence may then be accorded “due weight” along with the other evidence adduced
at the hearing. In the present case, nothing in the record indicates that anyone ever attempted to
interview Richard prior to the proceedings to ascertain his wishes in this matter.


This court need not determine at what age a minor's wishes must be ascertained. But if there is no
information at all in the record regarding the personality or possible preferences of a child of nearly
eight years, the court has failed to comply with section 4600. Further, without this information,
it was impossible for the trial court to ascertain whether termination was necessarily in Richard's
best interests or whether it could prove detrimental to him. In view of the testimony of his brothers,
such evidence would have been critical.


Furthermore, in a proceeding to terminate parental rights, section 4600 requires a finding that
custody in a parent would be detrimental to the child and custody in a nonparent would be necessary
to further the child's best interests. (In re T. M. R., supra, 41 Cal.App.3d 694, 703-704.) This court
in In re B. G., supra, 11 Cal.3d 679, 698-699, stated: “[W]e conclude that section 4600 permits
the ... court to award custody to a nonparent against the claim of a parent only upon a clear showing
that such award is essential to avert harm to the child. A finding that such an award will promote
the ‘best interests' or the ‘welfare’ of the child will not suffice.” In the present case the trial judge
failed to make the required finding.
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The majority deem this omission corrected by the court's statement and subsequent order. (Maj.
opn., ante, at p. 356.) The order was prepared by *363  counsel for the county department of
adoptions. It does not contain specific findings based on the evidence in this case, but merely
recites the language of section 4600. As the court noted in In re Rose G., supra, 57 Cal.App.3d
406, 416, basic fairness, as well as adequate appellate review, requires written findings at trial.
(See also In re John H., ante, pp. 18, 34-36 [145 Cal.Rptr. 357, 577 P.2d 177], dis. opn., by Bird,
C. J.) In custody proceedings involving minor children, it is inappropriate for an appellate court
to imply a missing finding even if supported by evidence in the trial record. (In re Rose G., supra,
57 Cal.App.3d 406, 417.)


IV
Finally, it should be noted that the trial court specifically found in appellant's favor on the issue
of abandonment. The court based its adverse finding solely on the length of appellant's prison
term and the fact that it would preclude the establishment of a normal parental relationship.
The trial judge stated, “The only thing that the court has got to consider is whether there is any
reasonable probability that he will be released at some time soon enough to embark on a meaningful
parental position in respect to Richard ....” (Italics added.) No evidence was received regarding
the circumstances of the crime except appellant's statement that he took part in a bank robbery to
obtain money to move his family to Florida. The court did not attempt to ascertain the probable
length of appellant's prison term. 5  (Cf. In re T. M. R., supra, 41 Cal.App.3d 694, 701-702.)


5 Appellant stated that he had been sentenced under 18 United States Code section 4208(a)
(2) (now § 4205(b)(2)). If so, he would be eligible for parole at any time at the discretion of
the federal Parole Commission. Because he had not yet been permanently located within the
prison system, no case worker was available to testify on this point.


During the pendency of this appeal, the Legislature expressly deleted the length of a parent's
confinement as a ground for termination of parental rights. (Stats. 1976, ch. 940, § 2, p. 2152.)


This court has held that repeal of a criminal statute without a saving clause requires abatement
of pending proceedings against one charged under the former statute. (People v. Rossi (1976) 18
Cal.3d 295, 304 [134 Cal.Rptr. 64, 555 P.2d 1313].) Whether the statute at issue here is sufficiently
analogous to a criminal statute to require similar treatment need not be decided, since the issue was
neither raised nor argued by the *364  parties. In view of the other errors in this case, however,
this court should hesitate to uphold an order terminating parental rights based solely on a ground
which the Legislature no longer deems sufficient. I would reverse.


Tobriner, J., and Newman, J., concurred.
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Appellant's petition for a rehearing was denied June 29, 1978. Bird, C. J., and Tobriner, J. were of
the opinion that the petition should be granted. *365


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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17 Cal.App.4th 808, 21 Cal.Rptr.2d 494


JOYCE M. JOHNSON-STOVALL, Petitioner,
v.


THE SUPERIOR COURT OF ORANGE COUNTY,
Respondent; A-M HOMES, INC., et al., Real Parties in Interest.


No. G014378.
Court of Appeal, Fourth District, Division 3, California.


Aug 2, 1993.


SUMMARY


Plaintiff sued defendants over a transaction involving the sale of her home. Although plaintiff had
requested a jury trial, the required fees were not posted at least 25 days prior to the trial date, as
required under Code Civ. Proc., § 631, subd. (a)(5). After the court mailed a notice of waiver to
counsel, plaintiff brought an ex parte application for leave to permit the late posting of jury fees.
The trial court denied the application, and plaintiff petitioned for a writ of mandate. (Superior
Court of Orange County, No. 664151, Ronald L. Bauer, Judge.)


The Court of Appeal issued a peremptory writ of mandate directing the trial court to vacate its
order denying plaintiff's request for jury trial, and the court further ordered that the action be tried
to a jury if either party so elected. The court held that even after a waiver of the right to trial by jury,
a court may, in its discretion, allow a case to be heard before a jury (Code Civ. Proc., § 631, subd.
(d)). The court further held that a trial court abuses its discretion in denying such relief where there
has been no prejudice to the other party or to the court from an inadvertent waiver. The court held
that defendants failed to demonstrate that if a jury trial had been ordered they would have lacked
adequate time to prepare motions in limine, exhibits, and jury instructions. (Opinion by Sills, P.
J., with Crosby and Wallin, JJ., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Jury § 15--Right to Jury Trial and Waiver--Waiver in Civil Cases--Based on Failure to Post Fees--
Relief.
In a civil action involving the sale of a home, the trial court erred in denying plaintiff's application
for leave to permit the late posting of jury fees. Jury trial is *809  a basic and fundamental part
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of our system of jurisprudence. Even after a waiver of the right to a jury trial, a court may, in its
discretion, allow a case to be heard before a jury (Code Civ. Proc., § 631, subd. (d)), and in cases
involving failure to make a request or post fees, there must be prejudice to the party opposing jury
trial. A trial court abuses its discretion as a matter of law in denying relief where there has been no
prejudice to the other party or to the court from an inadvertent waiver, and the fact that trial will
be by jury is not prejudice per se. Defendants failed to show that if a jury trial had been ordered
they would have lacked adequate time to prepare motions in limine, exhibits, or jury instructions.


[See 7 Witkin, Cal. Procedure (3d ed. 1985) Trial, § 108.]


COUNSEL
Groh, Carroll & Stern and David B. Carroll for Petitioner.
No appearance for Respondent.
Lawrence J. Galardi and Ronald D. Steinbach for Real Parties in Interest.


SILLS, P. J.


Once again we address a question which comes before us all too frequently—the right of a litigant
to a jury after failing to post fees in a timely manner. We start with an admonition from Estate of
Meeker (1993) 13 Cal.App.4th 1099, 1106 [16 Cal.Rptr.2d 825]: “[W]e need to remember that all
of us are here to serve the public and that this cannot be done when judges are inundated with fast-
track statistics and cheerleader attitudes about case disposition numbers which never seem to take
into account the rights of the parties.”


Here are the facts. The plaintiff sued numerous defendants over a transaction involving the sale
of her home. The litigation followed a normal path of pleadings, motions and discovery. In due
course and in accordance with the local rules of procedure, a “joint case management statement”
was filed. That statement included plaintiff's request for a jury trial which was subsequently set
for June 14, 1993.


Under Code of Civil Procedure section 631, subdivision (a)(5), fees must be posted at least 25 days
prior to the trial date. They were not. The last day *810  on which plaintiff should have posted
fees was May 20, 1993. The court then mailed a notice of waiver to counsel. The exact date of
mailing is not specified in the petition or exhibits, nor in the opposition to the petition, nor in the
trial court's response. All agree, however, that plaintiff's counsel received the notice at some point
in time between May 25 and June 1, 1993. We note in passing that the Memorial Day holiday was
celebrated on Monday, May 31, 1993. On June 8, 1993, plaintiff brought an ex parte application
for leave to permit the late posting of jury fees. It was denied and this petition for a writ of mandate
followed on June 10, 1993. We stayed the trial scheduled for June 14, “unless the trial judge allows
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it to proceed with a jury.” Instead of proceeding with a jury on June 14, the court continued the
trial to April 18, 1994.


There is some dispute about the relevant dates in the opposing declarations. Plaintiff alleges the
notice from the court was not received until either Friday, May 28, or Tuesday, June 1, and that
on June 3, notice was given to opposing counsel that ex parte relief would be sought on June 4.
Because the time of day the trial judge scheduled ex parte applications conflicted with another
court appearance of counsel, plaintiff was forced to reschedule the motion for the next available
time on the court's calendar—June 8, 1993.


The worst-case scenario is that plaintiff's counsel forgot to post fees on May 20, learned of the
error as early as May 21 and advised his opponent on June 3 or 4 that ex parte relief would be
sought and had his motion heard on June 8. At worst, there were only 11 working days between
the last day to post fees and hearing on the motion for relief. This hardly seems dilatory under any
set of circumstances. Perhaps in this day of heavy case loads and fast-track procedures, a referee
with a quick whistle is understandable. Nonetheless, constitutional guarantees must continue to
be our primary consideration.


The California Constitution, article I, section 16, provides in pertinent part: “Trial by jury is an
inviolate right and shall be secured to all .... In a civil cause a jury may be waived by the consent
of the parties expressed as prescribed by statute.” (1)Jury trial is a “basic and fundamental part
of our system of jurisprudence.” (Byram v. Superior Court (1977) 74 Cal.App.3d 648, 654 [141
Cal.Rptr. 604].)


Even after a waiver of the right to trial by jury, a court may in its discretion still allow a case to
be heard before a jury. (Code Civ. Proc., § 631, subd. (d).) And, it is well established in cases
involving failure to make a request or post fees that there must be prejudice to the party opposing
jury trial. In *811  Wharton v. Superior Court (1991) 231 Cal.App.3d 100, 104 [282 Cal.Rptr.
349], this principle was articulated after review of the applicable decisions: “Where the right to
jury is threatened, the crucial focus is whether any prejudice will be suffered by any party or the
court if a motion for relief from waiver is granted. [Citations.] A trial court abuses its discretion
as a matter of law when '... relief has been denied where there has been no prejudice to the other
party or to the court from an inadvertent waiver. [Citations.]' ”


The mere fact that trial will be by jury is not prejudice per se. Defendants contend they would be
prejudiced by having the trial heard before a jury because they would not have time between June
8 (the hearing on the motion for relief) and June 14 (the trial date) to prepare jury instructions and
motions in limine and to enlarge exhibits into charts for use in front of the jury.
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Given the current April 1994 trial date, none of these tasks should now pose any problem. However,
our task is to determine if any prejudice was demonstrated at the time the motion was heard.


We assume, perhaps naively, that motions in limine are selectively tailored to the unique facts of
the case and given the time it takes a court to study them, are of significant importance to the
conduct of the trial. They are not, like antiaircraft flak, to be thrown up in vast quantity to harass the
enemy. Defendants contend they would be prejudiced in that they would not have time to prepare
motions in limine, but do not give us a clue as to what motions they are interested in bringing, let
alone what problems they would encounter in bringing them in time for trial on June 14. Absent
some showing as to the specific motions to be brought and their attendant complexity, we can
comfortably say as a matter of law that prejudice was not established. Incantations of “motions in
limine—motions in limine—motions in limine” will not do.


The same can be said of exhibits. Absent a showing of the specific problems involved in the
preparation of pictorial enlargements or “blow ups” uniquely required for a jury trial, we cannot
say as a matter of law that prejudice was shown. It may well be that the sheer number of exhibits
could pose some problem in this regard, but the record before us is silent on that subject.


Likewise, we are unimpressed with the contention that defendants would have insufficient time to
prepare jury instructions. They had known since January 17, 1992, that plaintiff wanted a jury. We
would think that jury instructions bearing on such vital issues as burden of proof (see *812  BAJI
No. 2.60) would have been thought about long before the eve of trial. Most jury instructions are
printed on standard forms which every court clerk possesses. Those few which must be crafted to
fit the facts of a particular case are such an important part of trial preparation that they should not
be left to the last moment. Preparation of jury instructions and verdict forms should commence
long before trial. If, indeed, defense trial preparation was so lax that jury instructions had not
been prepared by May 20, we are not only unimpressed with defendants' contention concerning
insufficient time, but, given their emphasis on the plaintiff's supposed tardiness in moving for
relief, their argument amounts to nothing more than the pot calling the kettle black.


We invited and received informal replies from the real parties in interest and the trial court. Further
proceedings would add nothing to our review. (See Palma v. U.S. Industrial Fasteners, Inc. (1984)
36 Cal.3d 171, 178 [203 Cal.Rptr. 626, 681 P.2d 893].) Let a peremptory writ of mandate issue
directing the Orange County Superior Court to vacate its order of June 8, 1993, and June 14, 1993,
denying plaintiff's request for jury trial. The action must be tried to a jury if either party so elects.


Crosby, J., and Wallin, J., concurred. *813


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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50 Cal.4th 68
Supreme Court of California


Alan Richard KLEIN et al., Plaintiffs and Appellants,
v.


UNITED STATES of America et al., Defendants and Respondents.


No. S165549.
|


July 26, 2010.


Synopsis
Background: Recreational land user brought action under the Federal Tort Claims Act (FTCA)
against United States and a government volunteer, alleging that United States negligently
maintained road in national forest, and that United States was liable for volunteer's vehicular
negligence. United States moved for summary judgment. The United States District Court for
the Central District of California, Percy Anderson, Presiding Judge, granted motion. Land user
appealed. The Court of Appeals certified a question to the California Supreme Court, 537 F.3d
1027.


[Holding:] The Supreme Court, Kennard, J., held that recreational use immunity statute does
not relieve landowners of duty to avoid negligence in driving, disapproving Shipman v. Boething
Treeland Farms, Inc., 77 Cal.App.4th 1424, 92 Cal.Rptr.2d 566.


Question answered.


Baxter, J., filed dissenting opinion, in which Chin and Corrigan, JJ., joined.


West Headnotes (11)


[1] Statutes Purpose and intent
In construing statutes, courts aim to ascertain the intent of the enacting legislative body so
that the courts may adopt the construction that best effectuates the purpose of the law.


21 Cases that cite this headnote



https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0152848101&originatingDoc=I4697efcd98b111dfa765bd122ea7dc89&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016640734&pubNum=0000506&originatingDoc=I4697efcd98b111dfa765bd122ea7dc89&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016640734&pubNum=0000506&originatingDoc=I4697efcd98b111dfa765bd122ea7dc89&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0126702401&originatingDoc=I4697efcd98b111dfa765bd122ea7dc89&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000048835&pubNum=0003484&originatingDoc=I4697efcd98b111dfa765bd122ea7dc89&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000048835&pubNum=0003484&originatingDoc=I4697efcd98b111dfa765bd122ea7dc89&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0127904001&originatingDoc=I4697efcd98b111dfa765bd122ea7dc89&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0218429701&originatingDoc=I4697efcd98b111dfa765bd122ea7dc89&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0152659901&originatingDoc=I4697efcd98b111dfa765bd122ea7dc89&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/361/View.html?docGuid=I4697efcd98b111dfa765bd122ea7dc89&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/361k1076/View.html?docGuid=I4697efcd98b111dfa765bd122ea7dc89&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I4697efcd98b111dfa765bd122ea7dc89&headnoteId=202260613600120190610114709&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 





Klein v. United States of America, 50 Cal.4th 68 (2010)
235 P.3d 42, 112 Cal.Rptr.3d 722, 10 Cal. Daily Op. Serv. 9454...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 2


[2] Statutes Language and intent, will, purpose, or policy
In construing statutes, courts look first to the words of the statute, because the statutory
language is generally the most reliable indicator of legislative intent.


40 Cases that cite this headnote


[3] Statutes Contemporary and Historical Circumstances
Statutes Legislative History
Statutes Plain, literal, or clear meaning;  ambiguity
When statutory text is ambiguous, or it otherwise fails to resolve the question of
its intended meaning, courts look to the statute's legislative history and the historical
circumstances behind its enactment.


20 Cases that cite this headnote


[4] Statutes Construction in View of Effects, Consequences, or Results
In construing statutes, the court may consider the likely effects of a proposed interpretation,
because where uncertainty exists consideration should be given to the consequences that
will flow from a particular interpretation.


2 Cases that cite this headnote


[5] Torts Defenses and Mitigating Circumstances
The strictest sense of the term “immunity” is “a complete defense that does not negate
the tort.”


[6] Negligence Construction of statutes in general
The recreational use immunity statute does not confer an immunity in the strictest sense
of that term, but rather negates the tort of negligence by providing that a landowner “owes
no duty of care” to persons using the land for recreation, either to maintain safe premises
or to warn of hazards. West's Ann.Cal.Civ.Code § 846.


11 Cases that cite this headnote


[7] Automobiles Employment-related issues
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Automobiles Defenses
The recreational use immunity statute does not relieve landowners of the duty to avoid
acts of negligence in driving a motor vehicle committed by the landowner or by the
landowner's employee while acting within the course of the employment; disapproving
Shipman v. Boething Treeland Farms, Inc., 77 Cal.App.4th 1424, 92 Cal.Rptr.2d 566.
West's Ann.Cal.Civ.Code § 846.


See Annot., Effect of statute limiting landowner's liability for personal injury to
recreational user (1986) 47 A.L.R.4th 262; Cal. Jur. 3d, Government Tort Liability, § 54;
Cal. Civil Practice (Thomson Reuters 2010) Torts, § 16:34; 8 Miller & Starr, Cal. Real
Estate (3d ed. 2001) § 22:66; 6 Witkin, Summary of Cal. Law (10th ed. 2005) Torts, § 1103.


7 Cases that cite this headnote


[8] Statutes Express mention and implied exclusion;  expressio unius est exclusio
alterius
Generally, when one part of a statute contains a term or provision, the omission of that
term or provision from another part of the statute indicates the Legislature intended to
convey a different meaning.


8 Cases that cite this headnote


[9] Negligence Property, conditions, activities and persons covered
The provision of the recreational use immunity statute relieving landowners of the duty
of care to “keep the premises safe for entry or use by others for any recreational purpose”
encompasses only premises liability claims arising from alleged breaches of property-
based duties. West's Ann.Cal.Civ.Code § 846.


17 Cases that cite this headnote


[10] Negligence Willful or malicious acts;  gross negligence
The exception to the recreational use immunity statute for a “willful or malicious failure to
warn against a dangerous condition, use, structure or activity” limits both the safe-premises
immunity granted by the statute's first paragraph as to dangerous conditions and structures,
and the third paragraph's immunity from liability for injuries caused by recreational users,
as to dangerous uses and activities. West's Ann.Cal.Civ.Code § 846.


12 Cases that cite this headnote
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[11] Negligence Property, conditions, activities and persons covered
The recreational use immunity statute is broad in respect of the type of interest held by the
landowner, the nature of the property, and the sorts of activities considered “recreational.”
West's Ann.Cal.Civ.Code § 846.
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Opinion


KENNARD, J.


*71  **44  Plaintiff Alan Richard Klein was riding a bicycle for recreation on a two-lane
paved road in Angeles National Forest in Southern California when he was struck head-on by
an automobile driven by a part-time volunteer working for the United States Fish and Wildlife
Service. Having been seriously injured in the collision, plaintiff sued the United States government
(the owner of the national forest land) and its volunteer worker.


At issue here is the scope and applicability of California's Civil Code section 846, which provides,
as relevant here, that a landowner “owes no duty of care to keep the premises safe for entry or use
by others for any recreational purpose.” The Ninth Circuit Court of Appeals has asked this court
to decide whether this provision applies to “acts of vehicular negligence *72  committed by the
landowner's employee in the course and scope of his employment that cause personal injury to a
recreational user of that land.” 1
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1 Rule 8.548(a) of the California Rules of Court provides: “On request of the United States
Supreme Court, a United States Court of Appeals, or the court of last resort of any state,
territory, or commonwealth, the [California] Supreme Court may decide a question of
California law if: [¶] (1) The decision could determine the outcome of a matter pending in
the requesting court; and [¶] (2) There is no controlling precedent.”


We conclude that Civil Code section 846 's liability shield does not extend to acts of vehicular
negligence by a landowner or by the landowner's employee while acting within the course of the
employment. We base this conclusion on section 846 's plain language. The statutory phrase “keep
the premises safe” is an apt description of the property-based duties underlying premises liability,
a liability category that does not include vehicular negligence. Furthermore, a broad construction
of that statutory phrase would render superfluous another provision of section 846 shielding
landowners from liability for failure to warn recreational users about hazardous conditions or
activities on the land.


I


The facts are taken from the Ninth Circuit's order in Klein v. United States (9th Cir.2008) 537 F.3d
1027 requesting that this court decide a question of California law.


On August 29, 2004, plaintiff Alan Richard Klein was riding his bicycle for recreation on Bear
Divide Road in Angeles National Forest in California. Bear Divide Road is a two-lane paved
road that is open to the public and that is owned and ***725  maintained by defendant United
States government. As plaintiff 2  was cycling northbound, he was struck head-on by an automobile
driven by defendant David Anderberg, a part-time volunteer for the United States Fish and Wildlife
Service, who later told a California Highway Patrol officer that at the time of the collision he had
been on his way to observe birds.


2 Although both Alan Klein and his wife Sheryll Klein are plaintiffs in this lawsuit, for
convenience we use “plaintiff” in the singular to refer to Alan Klein.


The injuries plaintiff sustained in the collision were severe, including a partially severed ear,
broken ribs, a collapsed lung, a brain injury affecting memory and speech, and a brachial plexis
injury 3  that permanently deprived him of the use of his left arm. In addition to these physical
injuries, the collision resulted in a substantial loss of income, and thus serious financial *73
hardship, to plaintiff **45  and his wife, coplaintiff Sheryll Klein. This occurred because plaintiff
was forced to take a medical retirement from his federal government job as an air traffic controller,
while his wife, so that she could provide care for plaintiff, took an early retirement from her job
as an elementary school principal.
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3 The brachial plexus is a network of nerves running from the neck to each arm and controlling
the movement of certain chest and arm muscles. (See Mosby's Medical Dict. (5th ed. 1998)
p. 218.)


After exhausting their administrative remedies, plaintiffs brought suit against the United States
and Anderberg in federal district court in the Central District of California. The action against the
United States was brought under the Federal Tort Claims Act, which provides for liability “where
the United States, if a private person, would be liable to the claimant in accordance with the law
of the place where the act or omission occurred.” (28 U.S.C. § 1346(b)(1).) Against the United
States, plaintiffs alleged two negligence theories: (1) the United States negligently maintained
Bear Divide Road in an unsafe condition, and (2) the United States was vicariously liable for the
vehicular negligence 4  of its volunteer employee, David Anderberg. Only the latter negligence
theory is at issue here.


4 As we use it here, the term “vehicular negligence” means negligence in driving a motor
vehicle, as opposed to other forms of negligence involving a vehicle, such as leaving the
vehicle parked in an unsafe location or in an unsafe condition.


In its answer to plaintiffs' complaint, the United States defended on the ground that Civil Code
section 846 shielded it, as owner of the United States Forest Service land on which the accident
had occurred, from any negligence liability to a person, such as plaintiff, who was injured while
using that land for recreation. The United States also disputed plaintiffs' allegation that, at the
time of the accident, Anderberg was acting in the course and scope of his employment as a Forest
Service volunteer.


The United States filed a summary judgment motion, which the district court granted. Regarding
plaintiffs' negligence theory that the United States was vicariously liable for Anderberg's vehicular
negligence, the district court assumed for purposes of ruling on the motion that at the time of
the accident Anderberg was a United States employee acting within the course and scope of his
employment. The district court concluded, nonetheless, that California's Civil Code section 846
immunized the United States, as a landowner, from liability for any injuries to plaintiffs ***726
resulting from negligent driving by Anderberg.


Plaintiffs appealed to the Ninth Circuit Court of Appeals. Recognizing the important issue of
California law presented by this case, the Ninth Circuit requested that we decide this question:
Does section 846 immunize a landowner from liability for acts of vehicular negligence committed
by the landowner's employee in the course and scope of his employment that cause personal injury
to a recreational user of that land?
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*74  II


In its order requesting that this court decide a question of California law, the Ninth Circuit
explained why it had concluded that the question had not been authoritatively resolved under
existing precedents. The Ninth Circuit's explanation provides a useful background for resolving
the legal question at issue.


The Ninth Circuit observed, preliminarily, that although the landowner in this case happens to
be the United States, under the Federal Tort Claims Act the federal government is liable only
if a private person would be liable in the same circumstances under state law. Accordingly, the
question to be decided is whether Civil Code section 846 's immunity would protect a private
landowner from liability for damages resulting from physical harm to a person who has entered
the landowner's property to engage in a recreational activity, when that harm was caused by the
vehicular negligence of the landowner or the landowner's employee. (Klein v. United States, supra,
537 F.3d 1027, 1030.)


Regarding that question, the Ninth Circuit concluded that there was “ ‘no clear controlling
California precedent’ squarely” addressing the issue. (Klein v. United States, supra, 537 F.3d 1027,
1030.) The court recognized that an intermediate state appellate court—Division Six of the Second
Appellate **46  District Court of Appeal—had held, in Shipman v. Boething Treeland Farms,
Inc. (2000) 77 Cal.App.4th 1424, 92 Cal.Rptr.2d 566, that Civil Code section 846 's landowner
immunity does extend to vehicular negligence. In Shipman, the plaintiff, a 16–year–old boy,
was driving an all-terrain vehicle along a dirt road on the defendants' private property when his
vehicle collided with a station wagon driven by the defendants' employee. The plaintiff sued the
defendants, seeking damages for personal injury suffered in the collision, basing the action in part
on the theory that the defendants were vicariously liable for negligent driving by their employee.
The trial court granted summary judgment for the defendants, and the plaintiff appealed. The
Court of Appeal affirmed, concluding that Civil Code section 846 shielded the defendants from
negligence liability for an injury to an uninvited recreational user of their land, even an injury
caused by vehicular negligence. (Shipman, supra, 77 Cal.App.4th at pp. 1428, 1432, 92 Cal.Rptr.2d
566.)


The Ninth Circuit recognized that Shipman is squarely on point, and it acknowledged that it
generally accepts state intermediate appellate court decisions in the absence of relevant precedent
from a state's highest court. (Klein v. United States, supra, 537 F.3d 1027, 1031–1032.) But the
Ninth Circuit said that in this particular instance it had found what it termed “convincing evidence”
that this court likely would disagree with the Court of Appeal's *75  decision in Shipman. (Klein,
at p. 1032.) The Ninth Circuit explained that it had found nothing in Civil Code section 846 's
language, or in the circumstances surrounding its enactment, to indicate that it was intended to
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provide immunity for negligent driving or, otherwise ***727  stated, that it was “anything more
than a premises liability exemption statute.” (Klein v. United States, supra, 537 F.3d 1027, 1032.)


Its doubts about Shipman's validity were also based, the Ninth Circuit explained, on certain
statements in this court's opinions in Ornelas v. Randolph (1993) 4 Cal.4th 1095, 17 Cal.Rptr.2d
594, 847 P.2d 560 (Ornelas ) and Avila v. Citrus Community College Dist. (2006) 38 Cal.4th 148,
41 Cal.Rptr.3d 299, 131 P.3d 383 (Avila ). (Klein v. United States, supra, 537 F.3d 1027, 1032–
1034.)


In Ornelas, this court held that Civil Code section 846 immunized a property owner from liability
for personal injuries that eight-year-old Jose Ornelas had sustained on the owner's property. The
injuries occurred when other children playing on top of old farm machinery that was stored on
the defendant's property dislodged a metal pipe that fell on the Ornelas child. (Ornelas, supra, 4
Cal.4th 1095, 1098, 17 Cal.Rptr.2d 594, 847 P.2d 560.) This court rejected the argument, supported
by earlier Court of Appeal decisions, that Civil Code section 846 does not apply if the property on
which the injury occurred was, at the time of the injury, unsuitable for recreational use. (Ornelas,
supra, at p. 1108, 17 Cal.Rptr.2d 594, 847 P.2d 560.) The Ninth Circuit found significance in
this court's explanation in Ornelas of the rationale for section 846 immunity: “One who avails
oneself of the opportunity to enjoy access to the land of another for one of the recreational
activities within the statute may not be heard to complain that the property was inappropriate for
the purpose.” (Ornelas, supra, at p. 1108, 17 Cal.Rptr.2d 594, 847 P.2d 560.) This description, the
Ninth Circuit stated, “invokes the concept of premises liability.” (Klein v. United States, supra,
537 F.3d 1027, 1033.)


Avila, the other decision of this court mentioned by the Ninth Circuit, did not directly involve
Civil Code section 846. Rather, it concerned the scope of California's Government Code section
831.7, which immunizes public entities from liability for injuries sustained during a “hazardous
recreational activity.” 5  But in Avila this court recognized **47  that section 831.7's legislative
history revealed that it had been “designed to mirror Civil Code section 846 's circumscription of
property-based duties.” ( *76  Avila, supra, 38 Cal.4th 148, 157, 41 Cal.Rptr.3d 299, 131 P.3d
383.) For that reason, this court in Avila gave some consideration to the scope of the immunity
conferred by section 846. The Ninth Circuit reasoned that what this court said in Avila about section
846, although not binding as precedent, was relevant in determining how this court would likely
decide the question of California law regarding the scope of section 846. (Klein v. United States,
supra, 537 F.3d 1027, 1032–1033.)


5 Government Code section 831.7, subdivision (a), provides: “Neither a public entity nor a
public employee is liable to any person who participates in a hazardous recreational activity,
including any person who assists the participant, or to any spectator who knew or reasonably
should have known that the hazardous recreational activity created a substantial risk of injury
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to himself or herself and was voluntarily in the place of risk, or having the ability to do so
failed to leave, for any damage or injury to property or persons arising out of that hazardous
recreational activity.”


In Avila, the plaintiff was a college student who had been struck in the head by a pitched ball while
at bat during an intercollegiate baseball game at a community college. (Avila, supra, 38 Cal.4th
148, 152, 41 Cal.Rptr.3d 299, 131 P.3d 383.) The plaintiff sued the college, seeking damages
for unspecified personal injuries caused by ***728  being hit by the baseball. (Id. at pp. 152–
153, 41 Cal.Rptr.3d 299, 131 P.3d 383.) He alleged that the pitcher had hit him intentionally and
that the college was negligent in failing to supervise and control the pitcher. (Id. at p. 153, 41
Cal.Rptr.3d 299, 131 P.3d 383.) In a demurrer to the plaintiff's complaint, the defendant community
college relied on Government Code section 831.7. The trial court sustained the demurrer, but on
the plaintiff's appeal, the Court of Appeal reversed, concluding that section 831.7 did not apply
under these circumstances. (Avila, supra, at p. 153, 41 Cal.Rptr.3d 299, 131 P.3d 383.) This court
granted review.


Finding Government Code section 831.7's relevant language somewhat ambiguous, this court
reviewed the statute's legislative history to determine the legislative intent underlying its
enactment. This court stated its conclusion about that legislative intent in these words, which
the Ninth Circuit considered particularly significant: “Thus, Government Code section 831.7 was
adopted as a premises liability measure, modeled on Civil Code section 846, and designed to
limit liability based on a public entity's failure either to maintain public property or to warn of
dangerous conditions on public property. Nothing in the history of the measure indicates the statute
was intended to limit a public entity's liability arising from other duties, such as any duty owed
to supervise participation in particular activities.” (Avila, supra, 38 Cal.4th 148, 157–158, 41
Cal.Rptr.3d 299, 131 P.3d 383.)


Ultimately, however, this court found it unnecessary to decide “whether the immunity created
by [Government Code] section 831.7 extends only to premises liability claims.” (Avila, supra,
38 Cal.4th 148, 159, 41 Cal.Rptr.3d 299, 131 P.3d 383.) Instead, this court reached the narrower
conclusion that “school-sponsored and supervised sports activities are not ‘recreational’ in
the sense intended by the statute, and thus section 831.7 does not apply to immunize public
educational entities from liability to students for injuries sustained during participation in such
activities.” (Ibid.)


Finally, to explain its request that this court decide whether Civil Code section 846 's immunity
extends to vehicular negligence claims, the Ninth *77  Circuit stressed the potential impact the
resolution of that issue would have, in these words: “[I]t is of no small moment that the federal
government owns millions of acres of National Park and National Forest land within the state
of California. Shielding the United States from liability for the negligent driving, and possibly
for other negligent acts, of its employees on all of these lands may have substantial and negative
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consequences for the many residents of and visitors to California who make use of federal lands
for recreational purposes.” (Klein v. United States, supra, 537 F.3d 1027, 1033.)


III


[1]  [2]  In construing statutes, we aim “to ascertain the intent of the enacting legislative body
so that we may adopt the construction that best effectuates the purpose of the law.” (Hassan v.
Mercy American River **48  Hospital (2003) 31 Cal.4th 709, 715, 3 Cal.Rptr.3d 623, 74 P.3d 726;
accord, Chavez v. City of Los Angeles (2010) 47 Cal.4th 970, 986, 104 Cal.Rptr.3d 710, 224 P.3d
41; Coachella Valley Mosquito and Vector Control District v. Cal. Public Employment Relations
Bd. (2005) 35 Cal.4th 1072, 1087, 29 Cal.Rptr.3d 234, 112 P.3d 623.) We look first to the words of
the statute, “because the statutory language is generally the most reliable indicator of legislative
intent.” ( ***729  Hassan v. Mercy American River Hospital, supra, at p. 715, 3 Cal.Rptr.3d 623,
74 P.3d 726; accord, Chavez v. City of Los Angeles, supra, at p. 986, 104 Cal.Rptr.3d 710, 224 P.3d
41; People v. Toney (2004) 32 Cal.4th 228, 232, 8 Cal.Rptr.3d 577, 82 P.3d 778.)


[3]  [4]  When the statutory text is ambiguous, or it otherwise fails to resolve the question of its
intended meaning, courts look to the statute's legislative history and the historical circumstances
behind its enactment. (Mejia v. Reed (2003) 31 Cal.4th 657, 663, 3 Cal.Rptr.3d 390, 74 P.3d
166.) Finally, the court may consider the likely effects of a proposed interpretation because “
‘[w]here uncertainty exists consideration should be given to the consequences that will flow from
a particular interpretation.’ ” (Ibid., quoting Dyna–Med, Inc. v. Fair Employment & Housing Com.
(1987) 43 Cal.3d 1379, 1387, 241 Cal.Rptr. 67, 743 P.2d 1323.)


We turn now to the text of Civil Code section 846 to determine its plain meaning with regard to
the statute's purpose.


A. Statutory Language
Civil Code section 846, in its first paragraph, defines the scope of the immunity granted to
California landowners, in these words: “An owner of any estate or any other interest in real
property, whether possessory or nonpossessory, owes no duty of care to keep the premises safe
for entry or use by others for any recreational purpose or to give any warning of *78  hazardous
conditions, uses of, structures, or activities on such premises to persons entering for such purpose,
except as provided in this section.” In its second paragraph, section 846 defines “recreational
purpose” by reference to a list of activities that qualify as “recreational,” including among them
all types of “vehicular riding.” In its third paragraph, section 846 states that by allowing another
to enter or use property for recreation the property's owner does not “(a) extend any assurance
that the premises are safe for such purpose, or (b) constitute the person to whom permission has
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been granted the legal status of an invitee or licensee to whom a duty of care is owed, or (c)
assume responsibility for or incur liability for any injury to person or property caused by any act
of such person to whom permission has been granted except as provided in this section.” Finally,
in its fourth paragraph, section 846 provides three limitations on, or exceptions to, the landowner
immunity it has granted, stating that the immunity does not apply to “willful or malicious failure
to guard or warn against a dangerous condition, use, structure or activity,” nor does it apply when
permission to enter is granted for a consideration, nor when persons are expressly invited rather
than merely permitted to enter the land.


[5]  [6]  Preliminarily, we observe that although Civil Code section 846 is commonly referred to
as an immunity provision, and although for convenience we refer to it that way here, it is does
not confer an immunity in the strictest sense of that term, which is “a complete defense ... [that]
does not negate the tort.” (Black's Law Dict. (1996 pocket ed.) p. 298; see Myers v. Philip Morris
Companies, Inc. (2002) 28 Cal.4th 828, 832, fn. 2, 123 Cal.Rptr.2d 40, 50 P.3d 751.) Section 846
does not merely eliminate a damage remedy for certain types of negligent conduct by a landowner.
The wording of section 846 's first paragraph, providing that a landowner “owes no duty of care”
to persons using the land for recreation, either to maintain safe premises or to warn of hazards,
does indeed “negate the tort,” because the existence of a duty owed to the injured person is an
essential element of the negligence tort. (See Paz v. State of California (2000) 22 Cal.4th 550, 559,
93 Cal.Rptr.2d 703, 994 P.2d 975.)


***730  By the plain meaning of the language in its first paragraph, Civil Code section 846
absolves California landowners of two separate and distinct duties: the duty to “keep the **49
premises safe” for recreational users, and the duty to warn such users of “hazardous conditions,
uses of, structures, or activities” on the premises. (Civ.Code, § 846, 1st par.) Section 846 's third
paragraph adds an additional immunity, stating that by granting permission to enter for recreational
use a property owner does not extend any assurance that the premises are safe for recreational use,
confer on the recreational user the legal status of an invitee or licensee, or assume responsibility for
any injury *79  that a recreational user may cause to another person. This latter provision shields
the landowner from liability for injuries caused by (rather than to) recreational users.


[7]  Here, we are concerned only with the scope of the first of these immunities, which absolves
property owners of any duty to “keep the premises safe” for recreational use. The allegations of
plaintiffs' complaint do not implicate the other forms of immunity afforded by Civil Code section
846. Plaintiffs have not sued under a failure-to-warn theory, they have not alleged that plaintiff
Alan Klein relied on any assurance that the property was safe, they have not alleged that plaintiff
Alan Klein was an invitee or licensee, and they have not alleged that another recreational user
caused plaintiff Alan Klein's injuries. These other forms of section 846 immunity are relevant here
only insofar as they assist us in construing the scope of the safe-premises immunity.
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For three reasons, we conclude that the plain language of Civil Code section 846 's first paragraph,
absolving landowners of the safe-premises duty, supports the conclusion that section 846 does
not relieve landowners of the duty to avoid vehicular negligence. First, the phrase “keep the
premises safe” is an apt description of the property-based duties underlying premises liability, a
liability category that does not include vehicular negligence. Second, differences in the statutory
descriptions of the safe-premises immunity and the hazard-warning immunity suggest that the
former is considerably narrower in scope and does not apply to activities like motor vehicle driving.
Third, the expansive construction of the safe-premises clause urged by the United States would
render the hazard-warning clause superfluous. We elaborate on these reasons.


As we have noted, Civil Code section 846, in its first paragraph, absolves landowners of the duty
“to keep the premises safe.” The United States urges us to construe this provision as absolving
landowners from any duty of care to refrain from negligence in the conduct of activities, such as
driving motor vehicles, on their land. In other words, the United States would have us construe
the duty “to keep the premises safe” as being coextensive with the duty to use due care to avoid
injury to recreational users of their land, subject only to the three immunity exceptions—willful
or malicious conduct, entry granted for a consideration, and express invitation—that are set forth
in section 846 's fourth paragraph. We disagree.


First, it is unlikely that California's Legislature intended Civil Code section 846 's premises-based
language to be interpreted so broadly as to include any and all factors that might create a personal
injury risk on one's property. Had the Legislature intended such a broad immunity, it would have
been a simple *80  matter to provide in section 846 that landowners owe no duty of care to avoid
personal injury to persons using their land for recreation. By providing instead that a landowner
owes no duty to “keep the premises safe,” the Legislature ***731  has selected language implying
a narrower immunity, focused on premises liability claims arising from property-based duties. As
one Court of Appeal has explained, “[b]roadly speaking, premises liability alleges a defendant
property owner allowed a dangerous condition on its property or failed to take reasonable steps to
secure its property against criminal acts by third parties.” (Delgado v. American Multi–Cinema,
Inc. (1999) 72 Cal.App.4th 1403, 1406, fn. 1, 85 Cal.Rptr.2d 838; see also Alcaraz v. Vece (1997)
14 Cal.4th 1149, 1156, 60 Cal.Rptr.2d 448, 929 P.2d 1239 [premises liability is based on the duty
“to maintain land in one's possession in a reasonably safe condition”].) The duty to drive a motor
vehicle safely, by contrast, does not arise from ownership or possession of land.


[8]  The second reason is based on a comparison of the statutory language describing **50
the safe-premises and hazard-warning immunities. It is a general rule of statutory construction
that “[w]hen one part of a statute contains a term or provision, the omission of that term or
provision from another part of the statute indicates the Legislature intended to convey a different
meaning.” (Cornette v. Department of Transportation (2001) 26 Cal.4th 63, 73, 109 Cal.Rptr.2d
1, 26 P.3d 332; accord, Wasatch Property Management v. Degrate (2005) 35 Cal.4th 1111,
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1118, 29 Cal.Rptr.3d 262, 112 P.3d 647; People v. Gardeley (1996) 14 Cal.4th 605, 621–622,
59 Cal.Rptr.2d 356, 927 P.2d 713.) In Civil Code section 846 's first paragraph, the statutory
description of the hazard-warning immunity expressly refers to hazardous “uses of” and “activities
on” as well as “conditions” of the owner's land. By contrast, the statutory description of the safe-
premises immunity makes no reference to uses or activities. It does not, for example, absolve a
landowner of a duty to “keep activities on the premises safe,” but only from the duty to keep
“the premises” themselves safe. Had the Legislature intended to extend the liability shield to
negligently conducted activities, such as dangerous driving, it could simply have provided, in the
first paragraph, that a landowner owes no duty of care to avoid, prevent, remedy, or give any
warning of hazardous conditions, uses, structures, or activities, on the land. The Legislature did not
do so. Instead, it selected language carrying a strong implication that the safe-premises immunity
is narrower than the hazard-warning immunity, and does not extend to unsafe activities such as
negligent driving of a vehicle.


[9]  The third reason relies on another statutory construction principle, that courts must strive to
give meaning to every word in a statute and to avoid constructions that render words, phrases, or
clauses superfluous. (People v. Trevino (2001) 26 Cal.4th 237, 245–246, 109 Cal.Rptr.2d 567, 27
P.3d 283; People v. Woodhead (1987) 43 Cal.3d 1002, 1010, 239 Cal.Rptr. 656, 741 P.2d 154.) The
broad construction of the safe-premises immunity *81  provision that the United States urges us
to adopt would violate this rule. The duty to “keep the premises safe,” as the United States views
it, encompasses not only the duty to prevent or remedy hazardous conditions on the property, and
possibly also to guard against criminal activity by third parties, but also the duty to use due care
in the conduct of any activity on the property. In other words, the United States would have us
construe the language in Civil Code section 846 's first paragraph absolving landowners of the
duty “to keep the premises safe” as absolving landowners of any duty of care to avoid personal
injury to recreational users of their land. But such a broad reading of the safe-premises immunity
would encompass ***732  tort claims based on a failure to warn of potentially dangerous activities
because, as to such activities, a landowner can “keep the premises safe” either by conducting the
activities in a safe manner or by warning others of the risks posed by those activities. Therefore,
it is not reasonable to construe the phrase “keep the premises safe” as encompassing one of
those alternative safety approaches but not the other. Unless the phrase “keep the premises safe”
is construed narrowly to mean preventing or remedying dangerous physical conditions on the
property, the alternative expansive construction renders superfluous the separate liability shield
for failures to warn of hazardous activities. To give independent meaning and purpose to Civil
Code section 846 's hazard-warning clause, we construe Civil Code section 846 's safe-premises
clause more narrowly to encompass only premises liability claims arising from alleged breaches
of property-based duties.


For these three reasons that are based on the plain language of Civil Code section 846 's first
paragraph, we conclude that section 846 does not bar a recreational user's vehicular negligence
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claim against a landowner. 6  Although section 846 is broad in many respects, it is not all-
encompassing, and it does not release landowners or their employees from their basic duty to use
due care while engaged in potentially hazardous activities such as driving a motor vehicle.


6 Insofar as it is inconsistent with this conclusion, the state Court of Appeal's decision in
Shipman v. Boething Treeland Farms, Inc., supra, 77 Cal.App.4th 1424, 92 Cal.Rptr.2d 566,
is disapproved.


**51  [10]  Our conclusion is not altered by consideration of the language of Civil Code section
846 's fourth paragraph stating that the section “does not limit the liability which otherwise
exists ... for willful or malicious failure to guard or warn against a dangerous condition, use,
structure or activity.” This provision establishes a limitation on, or exception to, the various section
846 immunities. The reference to a “willful or malicious failure to ... warn against a dangerous
condition, use, structure or activity” (italics added) limits the hazard-warning immunity provided
by section 846 's first paragraph. The reference to a “willful or malicious failure to guard ...
against a dangerous condition, use, structure or activity” limits both the safe-premises immunity
*82  granted by the first paragraph (as to dangerous conditions and structures) and the third
paragraph's immunity from liability for injuries caused by recreational users (as to dangerous uses
and activities). The words “guard against a dangerous ... activity” aptly describe a duty relating
to the dangerous activity of a third party, such as a recreational user, and would be an odd choice
of words to describe a duty relating to the landowner's own activities. Thus, section 846 's fourth
paragraph does not establish a limitation or exception for the landowner's own willful or malicious
conduct. We may infer that the Legislature perceived no need for such a limitation inasmuch as it
had not provided a corresponding immunity for activities, such as vehicle driving, conducted by
the landowner or the landowner's employee.


B. Legislative History
Having concluded, based on the plain meaning of its language, that Civil Code section 846 does
not bar vehicular negligence claims against landowners, it is not necessary to consider the statute's
legislative history. Our review of that legislative history reveals, however, that it is consistent with
our conclusion.


***733  As this court observed in Ornelas, the legislative history for Civil Code section 846 is
sparse and, at least on some points, inconclusive. (Ornelas, supra, 4 Cal.4th 1095, 1105, fn. 8, 17
Cal.Rptr.2d 594, 847 P.2d 560.) “A letter from the bill's Senate sponsor to the Governor urging
favorable consideration suggests that it would encourage owners who might otherwise fear liability
to grant access to their property.” (Ibid.) As this court has noted, however, in crafting legislation
that would prevent the closure of private lands to recreational users because of landowners'
liability concerns, the California Legislature sought to strike a fair balance between the interests
of private landowners and those of recreational users. (Id. at p. 1108, 17 Cal.Rptr.2d 594, 847
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P.2d 560.) Our conclusion here, that section 846 encompasses premises liability claims but not
vehicular negligence claims, furthers this legislative objective of balancing the respective interests
of landowners and persons using their lands for recreation. Construing section 846 to confer an
immunity from liability for injuries caused by the negligent conduct of the landowner or the
landowner's employees might well discourage recreational use of the land, thereby defeating the
underlying statutory purpose. Moreover, the Legislature might well have concluded that it is fair
to hold both landowners and recreational users to essentially the same standard of care. Thus, if
the landowner and a recreational user are engaged in the same activity on the land at the same
time—whether hunting, bicycle riding, or driving a vehicle—each should owe the same duty of
care to the other and each should be subject to the same liability if a breach of that duty results in
personal injury to the other. At the same time, the landowner is relieved of liability for recreational
user injuries *83  when the theory of liability depends on a duty that the law otherwise imposes
specifically and uniquely on landowners.


The summary prepared by the Legislative Counsel for the original 1963 bill states that the bill
“provides that an owner of an estate in real property is not liable for injuries to people who enter
upon his land for various recreational purposes” (Legis. Counsel, Rep. on Sen. Bill No. 639 (1963
Reg. Sess.) July 5, 1963) and this wording is repeated in some other legislative history documents
relating to that bill. These statements might be read as suggesting that Civil Code section 846
confers a blanket immunity. But if the Legislature had actually intended such a broad **52  and
unqualified immunity, it could have used the Legislative Counsel's broad and unqualified wording.
That it chose rather different wording suggests that it intended a narrower and more focused
immunity, and the language of the statute itself is the most reliable guide to legislative intent.


We note also that legislative history materials from the 1980 amendment that extended Civil
Code section 846 's protections to owners holding nonpossessory interests in land consistently
summarize the section as providing “that an owner of any estate in real property owes no duty of
care to keep the premises safe for entry or use by others for any recreational purpose.” (Sen. Com.
on Judiciary, analysis of Assem. Bill No.1966 (1979–1980 Reg. Sess.) as amended Feb. 11, 1980,
p. 1, italics added.) Likewise, the debate surrounding the 1980 amendment to section 846 focused
on whether nonpossessory landowners should be given an incentive to “protect the public from
dangerous conditions on the land.” (See, e.g., Assem. Com. on Judiciary, analysis of Assem. Bill
No.1966 (1979–1980 Reg. Sess.) as amended Feb. 11, 1980, p. 3, italics added.) These statements
support our construction of section 846 as barring only premises liability ***734  claims arising
from property-related duties.


C. Public Policy Considerations
Although our construction of Civil Code section 846 is not based on public policy considerations,
we review those considerations briefly to ensure that the construction we adopt will not produce
manifestly adverse effects that the Legislature could not have intended when it enacted that law.
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The state has a strong interest in promoting the safe driving of motor vehicles and in preventing
or minimizing personal injuries resulting from motor vehicle accidents. Our construction furthers
these interests by encouraging property owners and their employees to drive safely on their lands
so as to reduce collisions with, and injuries to, persons engaged in recreational activities on those
lands.


Regarding activities other than motor vehicle driving, our construction, as previously mentioned,
has the effect of holding landowners and those who *84  enter their property for recreational
purposes to essentially the same standard of care. The landowner's status as landowner does not
result in the imposition of additional duties or a higher standard of care, but neither does it relieve
the landowner from the general duty imposed on all, landowner and recreational user of land alike,
to exercise due care while performing activities that could result in injuries to others.


Attempting to demonstrate the “artificiality of the distinction” (post, p. 7 (dis. opn. of Baxter,
J.)) that we draw here between negligence consisting of a failure to remedy a dangerous physical
condition and negligence in the performance of an activity, the dissent relies heavily on a series
of hypothetical scenarios. In constructing these examples, the dissent avoids mention of any
factual detail that would establish the landowner's actual negligence, thereby creating a false
impression that if Civil Code section 846 's liability shield is not extended to cover these
situations, landowners may be held liable for conduct that is entirely blameless. Moreover, the
dissent nowhere acknowledges the arbitrary distinctions that would determine liability under the
construction of section 846 that it proposes.


An example illustrates the latter point. A landowner is visited by his brother, who lives in another
state, and the two travel in the same car to a tavern where they spend the afternoon talking and
consuming alcoholic beverages. On their return to the landowner's property, the car goes out of
control, as a result of excessive speed and the driver's inebriation, while making the turn from the
public highway onto the landowner's property. The car strikes a recreational hiker, who is seriously
injured. Under the dissent's proposed interpretation of Civil Code section 846, if the negligent
driver is the landowner, he is liable for the hiker's injuries if the hiker happens to be standing beside
the public road, off of the landowner's property, but section 846 shields the owner from liability if
the hiker is standing just a few feet away on the landowner's property. And if the negligent driver
happens to be the landowner's brother, rather than the landowner, the **53  brother is liable for
the hiker's injuries regardless of where the hiker happens to be standing when struck, because Civil
Code section 846 's liability shield applies only to persons having an interest in the land. Under
the construction we adopt here, of course, the identity of the driver and the hiker's exact location
at the time of injury are not relevant in making the liability determination.
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IV


Having concluded that Civil Code section 846 's safe-premises immunity clause ***735  does
not encompass vehicular negligence claims, we consider and reject the arguments that defendant
United States offers against this statutory construction.


*85  To support its position that Civil Code section 846 precludes recovery against a landowner for
an injury caused by vehicular negligence, defendant United States seizes on language in this court's
decision in Ornelas characterizing section 846 as “extremely broad” (Ornelas, supra, 4 Cal.4th
1095, 1105, 17 Cal.Rptr.2d 594, 847 P.2d 560). But Ornelas dealt with an injury caused by farm
equipment being stored on the premises, a hazardous condition of the property. Nowhere in this
court's discussion of the scope of section 846 did this court consider unsafe activities undertaken
by landowners or their employees. More specifically, at no point did this court in Ornelas, or
in any other case before this one, address whether section 846 immunity would extend to cover
affirmative acts of negligence on the part of landowners or their employees.


[11]  Viewed in context, the “extremely broad” language in Ornelas refers to the type of interest
held by the landowner (possessory or nonpossessory), the nature of the property (developed
or undeveloped, urban or rural, natural or altered), and the sorts of activities considered
“recreational” (including even the spontaneous, unsupervised play of young children). (Ornelas,
supra, 4 Cal.4th 1095, 1100–1102, 1105–1108, 17 Cal.Rptr.2d 594, 847 P.2d 560.) Civil Code
section 846 is indeed broad in each of those respects. Ornelas made this point to explain why the
statute applies to protect landowners from liability even if the land at issue is not well suited to
recreational pursuits. (Ornelas, supra, at p. 1105, 17 Cal.Rptr.2d 594, 847 P.2d 560.) This court
stated that, “assuming the requisite ‘interest’ in land, the plain language of the statute admits of
no exceptions, either for property ‘unsuitable’ for recreational use or otherwise.” (Id. at p. 1105,
17 Cal.Rptr.2d 594, 847 P.2d 560.)


Defendant United States relies also on this language in Ornelas: “The landowner's duty to the
nonpaying, uninvited recreational user is, in essence, that owed a trespasser under the common
law as it existed prior to Rowland v. Christian [ (1968) ] 69 Cal.2d 108, 70 Cal.Rptr. 97, 443
P.2d 561; i.e., absent willful or malicious misconduct the landowner is immune from liability for
ordinary negligence.” (Ornelas, supra, 4 Cal.4th 1095, 1100, 17 Cal.Rptr.2d 594, 847 P.2d 560.)
Because this language was unnecessary to the decision in Ornelas, it was dictum, and thus lacking
in precedential force (City of Hope National Medical Center v. Genentech, Inc. (2008) 43 Cal.4th
375, 390, 75 Cal.Rptr.3d 333, 181 P.3d 142), particularly in light of the facts of Ornelas, which
involved a premises liability claim based on the allegedly hazardous condition of the property (see
Brown v. Kelly Broadcasting Co. (1989) 48 Cal.3d 711, 734–735, 257 Cal.Rptr. 708, 771 P.2d 406
[stating that a decision's positive authority is limited by the facts presented by the case] ). Indeed,
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until now every Civil Code section 846 case this court has decided has involved an injury arising
out of the condition of privately owned property, rather than an injury arising out of an allegedly
unsafe activity being conducted on the property. (See Prince v. Pacific Gas & Electric Co. (2009)
45 Cal.4th 1151, 90 Cal.Rptr.3d 732, 202 P.3d 1115 [child injured while attempting to dislodge a
kite from a power line on defendant's property]; *86  Lewis v. Superior Court (1999) 19 Cal.4th
1232, 82 Cal.Rptr.2d 85, 970 P.2d 872 [plaintiff injured when horse he was riding stepped into
a rut on defendant's private road]; Hubbard v. Brown (1990) 50 Cal.3d 189, 266 Cal.Rptr. 491,
785 P.2d 1183 [plaintiff injured ***736  when he ran his motorcycle into a fence on defendant's
property]; Delta Farms Reclamation Dist. No. 2028 v. Superior Court (1983) 33 Cal.3d 699, 190
Cal.Rptr. 494, 660 P.2d 1168 **54  [two teenage girls drowned in canal owned by defendant].)


Furthermore, it appears that the quoted Ornelas language on which defendant United States relies
is an inaccurate or at least incomplete description of a landowner's duty to a trespasser under the
common law as it existed in California before Rowland v. Christian, supra, 69 Cal.2d 108, 70
Cal.Rptr. 97, 443 P.2d 561. As described by this court in Rowland, the general rule under the
common law was that trespassers are “obliged to take the premises as they find them insofar as
any alleged defective condition thereon may exist,” and that “the possessor of the land owe[d]
them only the duty of refraining from wanton or willful injury.” (Rowland, supra, 69 Cal.2d at
p. 114, 70 Cal.Rptr. 97, 443 P.2d 561, italics added.) Twelve years earlier, this court had given
this somewhat more nuanced description of existing California law: “[I]n cases involving active
conduct, as distinguished from condition of the premises, the landowner or possessor may be liable
for failure to exercise ordinary care toward a licensee whose presence on the land is known or
should reasonably be known to the owner or possessor.” (Oettinger v. Stewart (1944) 24 Cal.2d
133, 138, 148 P.2d 19.)


Although Oettinger involved a licensee or “business visitor” rather than a trespasser, the court
implied that, at least under some circumstances, a landowner, while engaged in “active conduct,”
was obliged to exercise reasonable care toward a trespasser if the landowner knew that the
trespasser was present, or had reason to anticipate that the trespasser would be present, in the area
where the injury occurred. (Oettinger, supra, 24 Cal.2d at pp. 138–139, 148 P.2d 19.) Among the
cases this court cited as having recognized the above described landowner duty was Hamakawa v.
Crescent Wharf & W. Co. (1935) 4 Cal.2d 499, 50 P.2d 803, a case involving a trespasser. There,
this court had held that the defendant, who was in control of the premises that the plaintiff had
entered without permission, owed a duty “to conduct its activities with reasonable care for [the
plaintiff's] safety” if, but only if, the defendant “knew or from facts within its knowledge should
have known of the plaintiff's presence.” (Hamakawa, supra, at pp. 501–502, 50 P.2d 803.) This
description of the duty that a landowner owes to a trespasser at common law is consistent with
section 336 of the Restatement Second of Torts, which states: “A possessor of land who knows
or has reason to know of the presence of another who is trespassing on the land is subject to
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liability for physical harm thereafter caused to the trespasser by the possessor's failure to carry on
his activities upon the land with reasonable care for the trespasser's safety.”


*87  Of course, Civil Code section 846 makes a plaintiff's common law status, whether invitee or
trespasser, irrelevant to the question of the defendant landowner's liability. What we decide today
is whether section 846 shields a landowner from liability for a recreational user's injury caused
by the negligent driving of the landowner's employee. The dictum in this court's Ornelas decision
regarding a landowner's duty to a trespasser under earlier common law (Ornelas, supra, 4 Cal.4th
1095, 1100, 17 Cal.Rptr.2d 594, 847 P.2d 560) offers little instruction on that issue. This court had
no need in Ornelas to consider negligence unrelated to the upkeep of the premises, as Ornelas
involved the sort of injury typically arising under section 846— ***737  an injury resulting from
the condition of the land.


V


In response to the Ninth Circuit's request for clarification of California law, we conclude that Civil
Code section 846 does not shield a landowner from liability to a recreational user for personal
injury resulting from the negligent driving of the landowner's employee acting within the course
and scope of employment.


WE CONCUR: GEORGE, C.J., WERDEGAR, and MORENO, JJ.


Dissenting Opinion by BAXTER, J.
I respectfully dissent. It is clear to me **55  that under Civil Code section 846, 1  the so-called
recreational use immunity statute, the owner of an estate in real property is not liable for any
injury suffered, as the result of the owner's mere ordinary negligence, by one who is on the
property, without payment or invitation, for recreational purposes. The owner's statutory immunity
for ordinary negligence under such circumstances applies not only to injuries caused by physical
conditions on the property, but also to those caused by the owner's uses of, and activities on, the
property, such as the negligent driving at issue here. As I shall explain, this result is compelled by
a fair reading of the statutory language and by the policies underlying the immunity, as we have
previously described them.


1 All further unlabeled statutory references are to the Civil Code.


At the outset, I share a natural sympathy for the injured plaintiff in this case. It certainly seems
that a bicyclist injured in a traffic accident on a public highway should be able to recover from
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the employer of a negligent driver who struck him while engaged in the course and scope of
the employment. Unfortunately, however, the accident at issue here involved a federal employee
driving on federal land. For better or worse, Congress has cloaked the federal government in
California with any tort immunity a private person, including a private landowner, would have
under state law, such as the *88  recreational use immunity conferred by section 846. (28 U.S.C.
§ 1346(b)(1).) Moreover, though the government actively promotes the free public recreational
use of its national forest lands and roads, case law has consistently held that it does not thereby
“expressly invite[ ]” members of the public onto its property, so as to come within an express
statutory exception to immunity. (§ 846, 4th par.) 2  These anomalous, and perhaps counterintuitive,
circumstances should not influence our resolution of the issue the Ninth Circuit has asked us to
decide here. We should resist the temptation to make bad law from bad facts.


2 See, e.g., Mattice v. U.S. (9th Cir.1992) 969 F.2d 818, 820–821 (section 846 applied to paved
secondary access road in national park); Termini v. U.S. (9th Cir.1992) 963 F.2d 1264, 1265–
1266 (§ 846 applied to Forest Service road in Angeles National Forest); Phillips v. U.S. (9th
Cir.1979) 590 F.2d 297, 299–300 (Forest Service promotional literature was not “express
invitation” to enter national forest); see also Ravell v. U.S. (9th Cir.1994) 22 F.3d 960, 962–
963 (invitation to general public to attend air show on military base was not “express[ ]
invit[ation]” to injured spectator); Johnson v. Unocal Corp. (1993) 21 Cal.App.4th 310, 317,
26 Cal.Rptr.2d 148 (exemption from § 846 immunity requires “direct, personal invitation”
to injured person).


Instead, we must focus on how section 846 properly applies to the millions of individual California
property owners—agricultural, industrial, commercial, and residential—who face exposure to tort
liability when persons who have entered private ***738  land for recreational purposes, often
without the owners' permission, come into contact with the owners' normal activities on their
property. For multiple reasons, the majority reaches the wrong interpretation of section 846 as
applied to these owners.


The Legislature's primary purpose in adopting section 846 was to encourage the owners of real
property to allow recreational use of the property by others without fear that if an owner's mere
negligence on the premises injured such a user, the owner would face tort liability. As discussed
below, nothing in the legislative history of section 846, or in our case law directly interpreting this
statute, manifests an intent to immunize only static physical “conditions” on the property, while
leaving the owner fully exposed if his or her normal activities on the property injure a person who
has entered, without payment or invitation, for recreational purposes. Though the majority insists
otherwise, there is no readily apparent reason why the Legislature would make such a distinction.
Landowners do not simply maintain their property, they use it. If the law seeks to encourage such
owners to allow nonpaying, uninvited strangers to enter and use their land for recreational purposes
without fear of personal injury liability, both “conditions” and “use” immunity are equally justified.
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Of course, as this court has indicated, the statute also reflects a policy that it is unfair **56
to subject a landowner to tort liability when nonpaying, uninvited *89  strangers enter against
the landowner's will for recreational purposes. This was a primary ground for our holding that
section 846 applies even to land that is unsuitable for recreation, and even where the landowner
seeks to prevent recreational entry and use by others. In reaching this conclusion, we stressed that
section 846 sets forth only two requirements for immunity: “(1) the defendant must be the owner
of an ‘estate or any other interest in real property, whether possessory or nonpossessory’; and (2)
the plaintiff's injury must result from the ‘entry or use [of the “ premises”] for any recreational
purpose.’ (§ 846.)” (Ornelas v. Randolph (1993) 4 Cal.4th 1095, 1100, 17 Cal.Rptr.2d 594, 847
P.2d 560, italics added (Ornelas ).)


As we explained in Ornelas, the Legislature “could reasonably determine that a landowner—any
landowner—should not in fairness be held liable for injuries sustained by a trespasser from the
recreational use of the owner's property.” (Ornelas, supra, 4 Cal.4th at p. 1105, 17 Cal.Rptr.2d
594, 847 P.2d 560, italics added.) Indeed, we noted, the Legislature could recognize the “evident”
injustice of subjecting a landowner who seeks to prevent recreational entry to greater liability
than one who permits such entry. (Id., at p. 1107, 17 Cal.Rptr.2d 594, 847 P.2d 560.) In sum, we
indicated, the statute's purpose is to ensure that “[t]he landowner's duty to the nonpaying, uninvited
recreational user is, in essence, that owed a trespasser under the common law as it existed prior to
Rowland v. Christian [ (1968) ] 69 Cal.2d 108, 70 Cal.Rptr. 97, 443 P.2d 561 [ (Rowland ) ]; i.e.,
absent willful or malicious misconduct the landowner is immune from liability [to a recreational
user] for ordinary negligence. [Citations.]” (Id., at p. 1100, 17 Cal.Rptr.2d 594, 847 P.2d 560,
italics added; see also Rest.2d Torts, § 333 [under traditional common law rule, possessor of land
is not liable to trespassers for failure to exercise due care either to put the land in a reasonably safe
condition or “to carry on his activities so as not to endanger them” (italics added) ].) 3


3 The majority insists that, in expressing this principle, our Ornelas opinion provided an
“inaccurate or at least incomplete” description of pre-Rowland California law. (Maj. opn.,
ante, 112 Cal.Rptr.3d at p. 736, 235 P.3d at p. 54.) This law, the majority asserts, had
developed nuances that acknowledged a landowner's duty to exercise due care in “active
conduct” toward a trespasser whose presence was, or reasonably should have been, known.
(Ibid; see also Rest.2d Torts, supra, § 336.) The point is of little moment. The simple fact is
that, in Ornelas, we discerned a legislative intent, by the adoption of section 846, to absolve
a landowner of any duty to avoid negligent “conduct” toward a recreational trespasser.


***739  Land may be unsuitable for recreation, and the owner may attempt to prevent recreational
trespassing, not only because of dangerous physical conditions of the land itself, but because the
activities the owner is conducting on the property—whether industrial, agricultural, commercial,
residential, or even recreational—simply make it incompatible with recreational use by outsiders.
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No reason appears why those activities, if not willful or malicious, should nonetheless expose the
owner to tort liability when a trespasser who enters the land for recreational purposes is injured.


*90  Despite all this, the majority concludes that section 846 's basic immunity extends only to the
physical condition of the land itself, not to uses or activities on the land by the owner, such as the
operation of a motor vehicle by the owner (or the owner's employee). To support its conclusion,
the majority first points to features of the statutory language. However, I respectfully submit that
the majority's parsing of the statute does not withstand scrutiny. To put my views in context, I
briefly review the statutory terms.


For our purposes, the significant portions of section 846 are contained in the first, third, and fourth
paragraphs. The first paragraph provides in pertinent part that one with a possessory interest in
real property “owes no duty of care to keep the premises safe for entry or use by others for any
recreational purpose,” or to “give any warning [to such recreational entrants or users] of hazardous
conditions, uses of, structures, or activities on such premises.” (§ 846, italics added.)


The third paragraph says that a landowner who gives permission to another for recreational **57
entry and use does not thereby (a) warrant “that the premises are safe for such purpose,” (b) accord
the permitted person “the legal status of an invitee or licensee to whom a duty of care is owed, or
(c) assume responsibility for or incur liability for any injury ... caused by any act of such person.
...” (§ 846, italics added.)


Finally, the fourth paragraph states, inter alia, that section 846 “does not limit the liability which
otherwise exists (a) for willful or malicious failure to guard or warn against a dangerous condition,
use, structure or activity.” (§ 846, italics added.)


When all is said and done, the majority relies almost exclusively on two aspects of the first
paragraph. First, the majority focuses upon the phrase “keep the premises safe.” The majority
insists this phrase conjures up the notion of “premises liability,” a term of art generally associated
with a landowner's “property-based” duty to maintain the land and buildings themselves in a
reasonably safe condition. (Maj. opn., ante, 112 Cal.Rptr.3d at p. 730, 235 P.3d at p. 49, italics
added.) The Legislature, the majority assumes, must have so understood when it chose the statutory
language. This phrase, the majority insists, does not extend to the owner's negligent day-to-day
activity unrelated to property maintenance, such as careless operation of a vehicle, even though the
negligent conduct ***740  occurs on his or her own property and causes injury to a recreational
user.


I am not persuaded. In the first place, there is no hard-and-fast rule that “premises liability”—the
liability exposure of a possessor of land to persons injured thereon—is limited to what the majority
deems the “property-based *91  duties” (maj. opn., ante, 112 Cal.Rptr.3d at p. 731, 235 P.3d at
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p. 49) of physical care, maintenance, and repair. Generally, “ ‘[t]he proper test to be applied to
the liability of the possessor of land ... is whether in the management of his property he has acted
as a reasonable man in view of the probability of injury to others....' ” (Alcaraz v. Vece (1997)
14 Cal.4th 1149, 1156, 60 Cal.Rptr.2d 448, 929 P.2d 1239, quoting Rowland, supra, 69 Cal.2d
108, 119, 70 Cal.Rptr. 97, 443 P.2d 561.) Nothing in that formulation necessarily distinguishes
between dangers arising from mere negligent property maintenance by the possessor, on the one
hand, and dangers arising from activities the possessor or others are conducting on the property,
on the other. (See, e.g., Ann M. v. Pacific Plaza Shopping Center (1993) 6 Cal.4th 666, 674, 25
Cal.Rptr.2d 137, 863 P.2d 207 [duty of landlord to tenant or patron to protect against foreseeable
criminal activity on the property]; Austin v. Riverside Portland Cement Co. (1955) 44 Cal.2d 225,
233, 282 P.2d 69 [possessor's duty to warn contractor's employees of danger posed by operation
of crane near live power lines].)


In any event, the Legislature did not use the term of art “premises liability,” as it might easily
have done. Instead, the statute employs the broader phrase “keep the premises safe.” This phrase
reasonably encompasses all failures to exercise due care that render the “premises” unsafe for
recreational use by uninvited, nonpaying outsiders. Such failures may as easily and commonly
involve the owner's active conduct on the property, and the day-to-day use the owner makes of it,
as they do static physical conditions on the land. As indicated above, no logical reason appears why
the phrase “keep the premises safe” should provide immunity only for one, and not for the others.


The following examples illustrate the artificiality of the distinction the majority proposes:


A salvage yard, surrounded by a fence posted with “customers only” and “no children” signs,
is strewn with carelessly heaped piles of parts and scrap metal recovered from junked vehicles.
Attracted by the piles, two neighborhood teenagers, X and Y, enter for purposes of amusing
themselves. X scrambles onto one of the piles. His weight causes it to shift, and he is partially
buried in debris, causing him injury. Meanwhile, Y's attention is diverted to an auto crushing
machine, which is operating nearby. Y accidentally places his hand in the path of the crushing
mechanism. The operator fails to shut off the machine in time, and Y's arm is seriously mangled.
Under the majority's proposed holding, the salvage yard owner is immune from liability to X, but
is liable for the negligent injury caused to Y.


**58  Similarly, a wheat farmer has fenced his fields and posted them with “ no trespassing” signs.
During the harvest season, three bored adolescents who *92  live nearby come onto the property
to see what recreational opportunities might present themselves. One of the adolescents, C, enters
a rarely used barn, which the farmer has allowed to fall into disrepair. C climbs up into the hayloft
and falls through the rotten structure, injuring himself. Meanwhile, C's companions, D and E, play
a form of “tag” in the farmer's wheat fields, using the tall, ripe summer wheat as cover. While D
is hiding, the farmer, harvesting his wheat with a combine, accidentally ***741  runs over D's
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leg, causing serious injury. Under the majority's analysis, the farmer is not liable to C, but is fully
exposed to liability to D.


Finally, a landowner, A, has a rural home with substantial acreage. On a remote portion of his
property, he has constructed, for his own recreational use, a dirt bike course that includes moguls,
blind curves, and water hazards. The owner has fenced off his land to discourage entry by strangers.
He is familiar with the challenges the course presents, and, because of his efforts to deter outsiders,
he assumes he will encounter no other riders. Hence, to maximize his fun, A rides at the highest
speed the course will accommodate. While he is doing so, two other dirt bikers, B and C, negotiate
the fence, enter the property with their vehicles, and begin riding on the course. B rounds a blind
curve, unaware of the hidden water hazard just beyond. He crashes into the water, and is injured.
Moments later, C speeds through the same curve, only to see A bearing down on him. The bikes
ridden by A and C collide, injuring C. Under the majority's narrow construction of “keep the
premises safe,” A is immune from liability for B's injury, but is fully exposed to liability for the
injury caused to C.


Section 846 's immunity for failure to “keep the premises safe” does not, by its terms, admit of
such arbitrary distinctions. Nor are they justified in light of the clear public policy implemented
by the statute. 4


4 The majority provides its own hypothetical example in an attempt to show that section 846
might operate arbitrarily in certain circumstances if interpreted to absolve a landowner of
due care toward a nonpaying, uninvited recreational user with respect to the owner's uses
and activities on the property as well as physical conditions thereon. (Maj. opn., ante, 112
Cal.Rptr.3d at pp. 734–735, 235 P.3d at pp. 52–53.) Of course, any statutory policy choice
may produce arbitrary results in isolated instances. But the majority fails to persuade that the
policies reflected in section 846—to encourage the availability of suitable private land for
recreation while protecting the owners of unsuitable land from liability for mere negligence
to recreational trespassers—are best served by its pinched construction of the statute.


The majority next observes that the first paragraph of section 846 also states an immunity for
failure “to give any warning of hazardous conditions, uses of, structures, or activities on such
premises.” (Italics added.) Confronted with the fact that this phrase specifically refers to active
conduct as well as physical conditions, the majority reasons that the immunity for failure to warn
is simply broader than the “premises safe” immunity. Because a broad *93  construction of the
“premises safe” immunity to include uses and activities would encompass failure-to-warn theories,
the majority asserts, such a construction would render the separate immunity for failure to warn
unnecessary and superfluous. Hence, the majority concludes, the “premises safe” immunity must
apply only to physical conditions, while the broader failure-to-warn immunity extends to activities
and uses as well.
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For several reasons, this analysis is not convincing. In the first place, no reason appears why
the Legislature would wish to immunize landowners, as against recreational users, for failing to
warn about hazardous activities and uses, while holding them fully liable for the activities and
uses themselves. A more logical approach would be just the opposite—immunity for hazardous
activities and uses, so long as the landowner provided adequate warning to persons entering the
land for recreational purposes.


Consider the following example: As all agree, the statute would immunize a farmer ***742  from
negligence liability for failing to warn nonpaying, uninvited recreational entrants that he is about
to spray his crops with toxic pesticides. Nonetheless, he does post prominent **59  notices of
the imminent spraying at numerous locations on the fence around his land. Notwithstanding these
warnings, trespassers climb through the fence and enter the property to hunt pheasant. Satisfied
that the warnings he provided would deter recreational entrants, the farmer negligently fails to
notice the hunters' presence, and he proceeds with the spraying operation. Several of the hunters
suffer injurious reactions. Under the majority's interpretation of section 846, the farmer's act of
spraying exposes him to liability, even though he provided clear warnings, and even though he
would have been immune from liability for his negligent failure to do so. It is difficult to conclude,
as a matter of common sense, that the Legislature intended such a result.


Moreover, contrary to the majority's assertion, it is simply not true that if the “premises safe”
immunity applies to uses and activities as well as physical conditions, the failure-to-warn immunity
becomes superfluous. On the contrary, separate treatment of the two immunities, as applied to both
static physical conditions and active conduct, is rational and logical, because the duties to which
these immunities relate are themselves often separate. Situations may arise where due care could
be satisfied either by directly reducing, avoiding, or eliminating dangers arising from conditions or
activities on one's property—i.e., “keep[ing] the premises safe”—or by giving adequate warning
of the dangers. In some cases, where due care cannot make conditions or activities on the premises
safe—such as those arising from inherently or unavoidably dangerous agricultural or industrial
operations—due care, where such a duty is owed, may still require the landowner to warn potential
entrants of these dangers.


*94  Ample reason thus exists to absolve a landowner of negligence liability to an injured
recreational user whether a duty would otherwise arise to eliminate dangerous conditions and
activities, or simply to warn of them. In my view, section 846 does just that.


If there were any doubt on this point, the fourth paragraph of section 846 resolves it. As indicated
above, this paragraph declares in pertinent part that the statute “does not limit the liability which
otherwise exists ... for [a landowner's] willful or malicious failure to guard or warn against a
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dangerous condition, use, structure or activity ....” (Italics added.) Two aspects of this provision
unambiguously refute the majority's construction of the statutory immunity.


First, the paragraph evidences the Legislature's intent to deal separately and equally with the
respective duties to “warn against,” and to “guard ... against,” dangers on the property, whether
those dangers arise from “condition [s]” and “structure[s],” or from “activit[ies]” and “use[s].” (§
846, 4th par.) Insofar as the paragraph withdraws or withholds immunity for landowners' “willful
or malicious” acts or omissions that injure recreational users, it does so across the board, for failures
both to “guard ... against,” and to “warn against,” injury-causing dangers, stemming either from
physical conditions, or from the owners' uses or activities.


As so worded, the fourth paragraph thus clarifies the scope and extent of the first paragraph's
immunity. The fourth paragraph makes clear that there is no immunity if the failure to “guard ...
against,” or to “warn against,” dangerous “condition[s], use[s], structure[s] or activit[ies]” was
“willful or malicious.” But the statute's ***743  need to specify the broad range of circumstances
in which immunity is not provided obviously arises because the statute does otherwise provide
immunity under the same circumstances for merely negligent acts or omissions. The paragraph
clearly implies that its exception from immunity for “willful or malicious” conduct is coextensive
with the immunity for conduct that is merely negligent. Since the exception applies to a failure to
“guard ... against” dangerous “use[s]” and “activit[ies]” as well as hazardous physical conditions,
so must the immunity. (§ 846, 4th par.)


Thus, the most natural way to read the statute is that, under the first paragraph, the immunity
extends to conditions, activities, and uses, except, under the fourth paragraph, those that are
“willful or malicious.” Under this construction, the first paragraph's phrase “keep the premises
safe” is simply an analog of the fourth paragraph's phrase **60  “guard ... against a dangerous
condition, use, structure or activity.”


*95  The majority suggests the fourth paragraph's withdrawal of immunity for “willful or
malicious” failure to “guard ... against” “use[s]” and “activit [ies]” may properly be read as
referring only to the third paragraph, which specifies that a landowner who gives permission to
another person to enter for recreational purposes does not thereby “assume responsibility for or
incur liability for any injury ... caused by any act of such person.” (§ 846, 3d par., italics added.)
Because the only express immunity set forth in section 846 for “act[s]” is the third-paragraph
immunity for the “act[s]” of a permitted user, this line of reasoning goes, the fourth paragraph
must simply mean that if the landowner has acted in a “willful or malicious” fashion, his or her
immunity for the “act” of a permitted recreational user will not apply.


But this unduly narrow construction of the fourth paragraph's references to “use[s]” and
“activit[ies]” finds no support in the statutory language. By its terms, the fourth paragraph's
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withdrawal of immunity for “willful or malicious” conduct by the landowner broadly extends
to all failures to “guard or warn against a dangerous condition, use, structure or activity.” (§
846, 4th par.) Nothing in this phrase suggests it is limited to those particular “act [s]” of a third
person to whom the landowner has given permission for recreational entry and use, though such
a qualification could easily have been expressed. And, as indicated above, the broad phrasing of
the fourth paragraph's exception to immunity clearly implies that the immunity itself also extends
not only to “condition[s]” of the land, but to “use[s]” and “activit [ies]” thereon—including those
of the landowner.


Indeed, it is difficult to imagine how the scenario to which the majority confines the fourth
paragraph's withdrawal of immunity would ever occur. If I understand the majority's position
correctly, the withdrawal of immunity for “willful or malicious” failure to “guard ... against”
“use[s]” or “activit [ies]” on the land that injured a recreational user would apply only in the
almost inconceivable case where the landowner “willful[ly] or malicious[ly]” failed to prevent a
recreational user, whom the landowner had permitted to enter, from injuring another person on
the land. Such a circumstance is so unlikely in real life that it stretches credulity to believe the
Legislature was focused on it.


Moreover, contrary to the majority's analysis, the third paragraph of section 846 supports, rather
than undermines, my reading of the statute. The third paragraph states, inter alia, that merely by
***744  giving permission to enter and use the property for recreational purposes, the landowner
does not thereby grant “the person to whom permission has been granted the legal status of an
invitee or licensee to whom a duty of care is owed ....” (§ 846, 3d par., italics added.) The obvious
purpose of this provision is to equate the statutory immunity against a permissive recreational user,
who might otherwise be *96  entitled to greater common law protection as “an invitee or licensee,”
with that afforded in the case of a recreational trespasser. By using the broad, unqualified term “a
duty of care” (ibid., italics added) to describe the extent of this immunity, the statutory language
strongly suggests that a landowner simply owes no duty of care (other than to refrain from “willful
or malicious” conduct) to prevent injury to uninvited, nonpaying persons, whether trespassers or
“permittee[s],” who enter and use the land for recreational purposes (id., 4th par.).


The majority concedes that the legislative history of section 846 is sparse, and further
acknowledges that the Legislative Counsel's summary of the original 1963 bill (bill “provides that
an owner of an estate in real property is not liable for injuries to people who enter upon his land for
various recreational purposes”) (Legis. Counsel, Rep. on Sen. Bill No. 639 (1963 Reg. Sess.) July
5, 1963) suggests an intent to create a blanket immunity for injuries arising from a landowner's
negligence. Nonetheless, the majority insists its narrower view of the intended immunity finds
support in the legislative history of the 1980 amendment to section 846.
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I do not agree. One example cited by the majority simply parrots the statutory phrase “keep the
premises safe.” (Sen. Com. on Judiciary, analysis of Assem. Bill No.1966 **61  (1979–1980
Reg. Sess.) as amended Feb. 11, 1980, p. 1.) As I have indicated above, this language does not
necessarily track the narrower term of art “premises liability.” Moreover, at least some of the
1980 legislative documents, while reciting the statutory language, state interchangeably that the
statute “exempts an owner of any estate in real property from liability to recreational users of his
premises.” (E.g., Assem. Com. on Judiciary, Bill Digest, Assem. Bill No.1966 (1979–1980 Reg.
Sess.) as amended Feb. 11, 1980, p. 2.) This broader language suggests a blanket immunity for
all injuries negligently caused by a landowner to a nonpaying, uninvited person on the property
for recreational purposes.


The majority suggests that if the Legislature meant to immunize a landowner against all injuries
sustained by a nonpaying, uninvited recreational user of the property as the result of the
landowner's negligence, it could simply have stated that rule in so many words. But given the
ample indicia that the Legislature did intend to immunize both conditions and activities, if not
“willful or malicious,” its failure to set forth the rule with the grammatical exactitude the majority
proposes cannot be dispositive.


The majority also speculates that by applying the immunity only to physical conditions, and
not to “use[s]” and “activit[ies],” the Legislature sought to strike a reasonable balance between
landowners and recreational users of land. The premise of this theory is that if the statute
absolved *97  landowners of liability for their negligent conduct toward those on the property
for recreational purposes, persons would be discouraged from using private lands for recreation,
contrary to the purpose of section 846.


But there are two responses to this line of reasoning. First, as the Legislature must have understood,
the greater a landowner's potential exposure to liability for ***745  injuries to nonpaying,
uninvited recreational users, the greater is his or her incentive to discourage or prohibit such use.
Second, as this court has previously made clear, section 846 also justly applies to landowners
who do discourage recreational entry and use of their unsuitable property. As indicated, that
unsuitability may arise as much from the owner's activities on the property that are incompatible
with recreation, as from physical conditions thereon.


The majority also posits that the Legislature may have sought to place a landowner and a
recreational user of the land on an equal footing, such that each owes a similar duty of care to
refrain from injurious conduct when they are jointly engaged in activities on the property. The
majority offers no evidence for this equal-footing theory. Moreover, as previously indicated, it flies
in the face of the policies we have said underlie section 846. First, the statute seeks to encourage a
landowner to permit outsiders to enter and use the land for recreational purposes, even though (1)
the recreational users have no right to enter for this purpose, and (2) the owner has the absolute
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right to exclude them. Second, the statute seeks to protect a landowner who does exercise his or
her absolute right to discourage recreational entry—perhaps because the owner's own use of the
land is incompatible with safe recreation by outsiders—from unjust exposure to tort liability when
an outsider nonetheless enters for purposes of recreation and is injured while on the property.


Neither of these objectives is served by placing a landowner and a recreational user who enters the
land without right or permission on an equal footing with respect to their respective activities on
the land. Instead, as the Legislature undoubtedly concluded, the landowner is entitled to protection
for his or her own uses and activities when, as a result of the owner's mere negligence, a nonpaying,
uninvited person who has entered the property for recreational purposes suffers injury.


For all these reasons, I am strongly persuaded that section 846 provides immunity both for
negligent property maintenance by a landowner, and for negligent active conduct by the owner
on the property, when a resulting danger causes injury to a nonpaying, uninvited person who is
present for recreational purposes. I believe the majority's contrary holding seriously misconceives
the legislative purpose and undermines the public policy reflected in section 846.


*98  **62  Accordingly, I would respond to the Ninth Circuit's request for clarification of
California law by concluding that Civil Code section 846 does shield a landowner from liability to
a nonpaying, uninvited recreational user for personal injury resulting from the negligent driving
of the landowner's employee acting in the course and scope of employment.


CONCUR: CHIN and CORRIGAN, JJ.


All Citations


50 Cal.4th 68, 235 P.3d 42, 112 Cal.Rptr.3d 722, 10 Cal. Daily Op. Serv. 9454, 2010 Daily Journal
D.A.R. 11,485
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75 Cal.App.5th 844
Court of Appeal, Fifth District, California.


LGCY POWER, LLC, Petitioner,
v.


The SUPERIOR COURT OF FRESNO COUNTY, Respondent;
Michael Jed Sewell, Real Party in Interest.


F082353
|


Filed 03/01/2022


Synopsis
Background: Former employee brought action against his employer, a Utah limited liability
company (LLC), alleging breach of employment agreement and failure to pay wages and
commissions. The Superior Court, Fresno County, No. F082353, D. Tyler Tharpe, J., overruled
employer's demurrer. Employer petitioned for writ of mandate.


Holdings: The Court of Appeal, Snauffer, J., held that:


[1] in matter of first impression, provision of Labor Code which allowed employee residing in
California to have his or her claims against employer litigated in California, was exception to
California's compulsory cross-complaint statute;


[2] in matter of first impression, provision of Labor Code provided exception for employee to
bring action against employer; and


[3] in matter of first impression, the Constitution's Full Faith and Credit Clause did not require
application of Utah's compulsory cross-complaint rule in determining whether employee could
bring claims in California court against employer.


Petition denied.


Procedural Posture(s): Petition for Writ of Mandate; Demurrer to Complaint.
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West Headnotes (17)


[1] Appeal and Error Objections and exceptions;  demurrer
Decision to sustain or overrule demurrer is legal ruling subject to de novo review on appeal.


[2] Appeal and Error Statutory or legislative law
Court of Appeal reviews questions of statutory interpretation de novo.


[3] Statutes Intent
When interpreting statutory language, the court begins with the fundamental rule that its
primary task is to determine the lawmakers’ intent.


[4] Statutes Reason, reasonableness, and rationality
Statutes Plain Language;  Plain, Ordinary, or Common Meaning
Statutes Legislative History
The process of interpreting the statute to ascertain legislative intent may involve up to
three steps: (1) the court looks to the plain meaning of the statutory language; (2) the court
then looks to its legislative history; and (3) the court finally looks to the reasonableness
of a proposed construction.


[5] Statutes Language and intent, will, purpose, or policy
The Legislature's chosen language is the most reliable indicator of its intent in enacting
a statute, because it is the language of the statute itself that has successfully braved the
legislative gauntlet.


[6] Statutes Undefined terms
The court gives the words of the statute a plain and commonsense meaning unless the
statute specifically defines the words to give them a special meaning.
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[7] Statutes Plain language;  plain, ordinary, common, or literal meaning
In the interpretation of statute where language is clear, its plain meaning should be
followed.


[8] Statutes Absent terms;  silence;  omissions
Court is not empowered to insert language into statute, as doing so would violate cardinal
rule of statutory construction that courts must not add provisions to statutes. Cal. Civ. Proc.
Code § 1858.


[9] Statutes Absence of Ambiguity;  Application of Clear or Unambiguous Statute or
Language
If statutory language is clear and unambiguous, the court's task is at an end, for there is
no need for judicial construction; in such a case, there is nothing for the court to interpret
or construe.


[10] Set-off and Counterclaim Effect of failure to assert or claim;  compulsory
counterclaim
In the breach of contract context, the compulsory cross-complaint rule means any claims
the defendant has against the plaintiff based on the same contract generally must be
asserted in a cross-complaint, even if the claims are unrelated to the specific breach
or breaches that underlie the plaintiff's complaint. Cal. Civ. Proc. Code §§ 426.10(c),
426.30(a).


[11] Set-off and Counterclaim Effect of failure to assert or claim;  compulsory
counterclaim
Provision of Labor Code, which allows an employee residing in California to have his or
her claims against employer litigated in California, is exception to California's compulsory
cross-complaint statute, which otherwise required employee to allege in cross-complaint
any related cause of action, at time of serving answer to complaint, he or she had against
employer. Cal. Civ. Proc. Code § 426.30; Cal. Lab. Code § 925.
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[12] Set-off and Counterclaim Effect of failure to assert or claim;  compulsory
counterclaim
Provision of Labor Code, which allowed an employee residing in California to have
claims against employer litigated in California, was exception to California's compulsory
cross-complaint statute and, thus, employee was not barred from bringing action against
employer, a Utah limited liability company (LLC), alleging breach of employment
agreement and failure to pay wages and commissions, despite fact that employee failed
to bring cross-complaint in employer's Utah action against employee arising from same
dispute; employee's action contained a clear request to void employment agreement's
choice of law and forum selection provision requiring Utah law to govern agreement
and Utah courts to be venue for any dispute, and trial court order overruling demurrer
necessarily concluded the provision was void. Cal. Civ. Proc. Code § 426.30(a); Cal. Lab.
Code § 925.


[13] Mandamus Form, requisites, and sufficiency in general
Employer forfeited any argument that provision of Labor Code, which allowed an
employee residing in California to have claims against employer litigated in California,
was inapplicable to employee, as exception to California's compulsory cross-complaint
statute, in action against employer, a Utah limited liability company (LLC), alleging breach
of employment agreement and failure to pay wages and commissions, as employer failed
to present argument under separate heading in memorandum supporting its petition for
writ of mandate. Cal. Civ. Proc. Code § 426.30(a); Cal. Lab. Code § 925; Cal. R. Ct.
8.204(a)(1)(B), 8.485.


[14] Set-off and Counterclaim Effect of failure to assert or claim;  compulsory
counterclaim
Provision of Labor Code, which allowed an employee residing in California to have
claims against employer litigated in California, was exception to California's compulsory
cross-complaint statute and, thus, employee was not barred from bringing action against
employer, a Utah limited liability company (LLC), alleging breach of employment
agreement and failure to pay wages and commissions, despite contention that employment
agreement was entered into in January 2015 and not modified after January 1, 2017, the
date of applicability of Labor Code provision; although agreement was never modified in
writing, oral modifications to employee's position, job responsibilities and compensation
structure allegedly occurred in April or May 2017. Cal. Civ. Code § 1698(b); Cal. Civ.
Proc. Code § 426.30(a); Cal. Lab. Code § 925.
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[15] Judgment Adjudications operative in other states;  full faith and credit
Under Constitution's Full Faith and Credit Clause, a final judgment in one state, if rendered
by a court with adjudicatory authority over the subject matter and persons governed by
the judgment, qualifies for recognition throughout the land; for claim and issue preclusion
purposes, in other words, the judgment of the rendering state gains nationwide force. U.S.
Const. art. 4, § 1.


2 Cases that cite this headnote


[16] Judgment Adjudications operative in other states;  full faith and credit
The Constitution's Full Faith and Credit Clause does not require a state to substitute for its
own statute, applicable to persons and events within it, the statute of another state reflecting
a conflicting and opposed policy; however, a state may not enact a law that advances a
policy of hostility to the public acts of another state. U.S. Const. art. 4, § 1.


2 Cases that cite this headnote


[17] States Full faith and credit in each state to the public acts, records, etc. of other states
Constitution's Full Faith and Credit Clause did not require application of Utah's
compulsory cross-complaint rule in determining whether employee could bring claims in
California court against employer, a Utah limited liability company (LLC), alleging breach
of employment agreement and failure to pay wages and commissions; although action was
pending in Utah and no final judgment had been entered, that was natural consequence
of parallel proceedings in courts with concurrent jurisdiction. U.S. Const. art. 4, § 1; 28
U.S.C.A. § 1738; Utah R. Civ. P. 13(a).


2 Cases that cite this headnote


**52  ORIGINAL PROCEEDINGS; in mandate. D. Tyler Tharpe, Judge. (Super. Ct. No.
20CECG01508)


Attorneys and Law Firms


Alston & Bird, Jesus M. Jauregui, Kaitlin H. Owen, Los Angeles, and Newman A. Nahas, Dallas,
TX, for Petitioner.
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No appearance for Respondent.


Snell & Wilmer, Mark O. Morris, Salt Lake City, UT, Jing Hua, Cameron J. Cutler and Sarah A.
Hafen, Salt Lake City, UT, for Real Party in Interest.


OPINION


SNAUFFER, J.


**53  *850  California Labor Code section 925 went into effect on January 1, 2017, and provides
that employers cannot force an employee who resides and works primarily in California to agree,
as a condition of employment, to: (1) litigate a claim arising in California in a forum outside
of California; or (2) waive the employee's right to the substantive protection of California law
with respect to a controversy arising in California. (Labor Code, § 925, subd. (a)(1)—(2).) 1  Any
provision in a contract that violates these terms is voidable by the employee, and if a violative
provision is rendered void at the employee's request, the matter must be adjudicated in California
under California law. (§ 925, subd. (b).)


1 Labor Code section 925 will be referred to as “section 925.”


This writ proceeding requires us to address the interplay between section 925 and California's
compulsory cross-complaint statute (Code Civ. Proc., § 426.30), as well as the interplay between
section 925 and the Full Faith and Credit Clause of the United States Constitution (U.S. Const.,
art IV, § 1). 2


2 The Full Faith and Credit Clause of the United States Constitution will sometimes be referred
to as “the Clause.”


The petitioner in this writ proceeding, LGCY Power, LLC (“LGCY”), is a Utah limited liability
company formed in Delaware and headquartered in Salt Lake County, Utah. It markets and sells
residential solar energy systems in various parts of the western United States. Michael Jed Sewell,
the real party in interest, is a California resident who worked for LGCY as a sales representative,
and later a sales manager, from January 2015 to August 2019.


Around August 2019, Sewell and six other former LGCY executives and managers left LGCY
and formed a competing solar company. LGCY filed suit in Utah state court against all seven of
them, alleging various causes of *851  action including breach of their employment agreements
with LGCY, which contained noncompetition, non-solicitation, and confidentiality provisions.
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Most of the defendants, but not Sewell, filed a joint cross-complaint in the Utah action alleging
claims including LGCY's breach of their employment agreements and failure to pay wages and
commissions. Rather than join this cross-complaint, Sewell filed a complaint in Fresno County
Superior Court alleging virtually identical claims as those of his codefendants in their Utah cross-
complaint.


LGCY demurred to Sewell's complaint, contending his causes of action were barred by both
California and Utah's compulsory cross-complaint statutes, which both require that a defendant
bring any related causes of action he or she has against the plaintiff in a cross-complaint. (Code
Civ. Proc., § 426.30, subd. (a); Ut. Rules Civ. Proc., rule 13(a).) 3  The superior court overruled the
demurrer, concluding **54  section 925 provided an exception to Code of Civil Procedure section
426.30, subdivision (a), and thus Sewell was not precluded under California law from bringing his
claims in California despite there being a pending related suit in Utah.


3 We will refer to Utah Rules of Civil Procedure, rule 13(a) as “Rule 13(a).” With this one
exception, all statutory references are to California Codes.


LGCY brings this petition for a writ of mandate challenging the Fresno County Superior Court's
order overruling its demurrer. LGCY requests we issue a writ of mandate directing the superior
court to vacate its order overruling the demurrer and enter a new order sustaining the demurrer.


We are required to answer two related questions of first impression in this opinion. First, does
section 925 provide an exception to California's compulsory cross-complaint statute (Code Civ.
Proc., § 426.30) such that an employee who comes within section 925 's purview may file a
complaint in California alleging claims that are related to the causes of action their employer has
filed against them in a pending action in a sister state? We conclude the answer to this question
is yes.


Second, if a related action was filed first and is still pending in a sister state (here, Utah), does
the Clause compel a state court (here, California) to extend credit to and apply the sister state's
compulsory cross-complaint statute? We conclude the answer to this question is no.


LGCY has not demonstrated that the Fresno County Superior Court erred in overruling its
demurrer, and we therefore deny its petition.


*852  FACTS


I. Background
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LGCY is a Delaware limited liability company with its principal place of business in Utah. LGCY
is a certified partner of a company called Sunrun Solar which markets and sells residential solar
energy systems in various parts of the western United States, primarily through direct door-to-door
sales. LGCY hires an extensive number of sales managers and representatives. The sales managers
and representatives are required to sign comprehensive employment agreements which include
noncompetition, non-solicitation, and confidentiality provisions.


Sewell joined LGCY in January 2015 and signed a “Solar Representative Agreement” with
LGCY that month. The agreement stated Sewell was hired as a “solar sales representative in such
geographic area (“Area”) as the Company may determine to sell solar panels, solar panel-related
products and services offered by the Company[.]” Sewell was to be compensated as set forth in
a compensation schedule attached to the agreement. The agreement provided Sewell would be an
independent contractor and not an employee.


The agreement also contained a provision pertaining to choice of law and forum selection issues.
We will refer to this provision as “the Provision.” Regarding choice of law, the Provision stated
the agreement “shall be governed by the laws of State of Utah, without giving effect to any choice
of law provision or rule (whether in the State of Utah or any other jurisdiction) that would cause
the application of the laws of any jurisdictions other than the State of Utah.” As for the litigation
forum, the Provision stated that jurisdiction and venue for any legal action arising out of any of
the subject matter addressed in the agreement “shall be in the state or federal Utah **55  court of
competent jurisdiction.” The record on appeal contains only Sewell's employment agreement, so
it is unknown precisely how similar it was to any of LGCY's other employment agreements.


Around August 2019, Sewell and several other executives and managers left LGCY and formed a
solar sales company, Sunder Energy, LLC (“Sunder”), in direct competition with LGCY. Sunder
was formed in Delaware and its principal executive office is in South Jordan, Utah, which is in
Salt Lake County.


II. Utah litigation
On September 23, 2019, LGCY filed a complaint in state court in the Third Judicial District
Court, Salt Lake County, State of Utah, captioned as *853  LGCY Power, LLC v. Nielsen et al,
Case No. 190907492, against Sewell and six other individuals engaged in the Sunder enterprise.
The complaint alleged causes of action against the defendants for breach of their employment
agreements, breach of the covenant of good faith and fair dealing, breach of fiduciary duty, breach
of the Utah Uniform Trade Secrets Act (Utah Code Ann. § 13-24-1, et seq.), intentional interference
with contract and prospective economic relations, and declaratory relief. All of the causes of action
were against all defendants, except the declaratory relief claim, which was against only one of the
defendants (not Sewell).



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS13-24-1&originatingDoc=I8c68498099c311ec9d32f193f9f64434&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





LGCY Power, LLC v. Superior Court, 75 Cal.App.5th 844 (2022)
291 Cal.Rptr.3d 50, 22 Cal. Daily Op. Serv. 2287, 2022 Daily Journal D.A.R. 2042


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 9


The gravamen of LGCY's claims was that the defendants, acting in concert, breached contractual
obligations and fiduciary duties during and after the time they worked for LGCY, misappropriated
LGCY's trade secrets, and tortiously interfered with LGCY's existing and prospective contractual
relationships. The defendants supervised LGCY's sales operations in a number of states, including
Arizona, Nevada, California, and Texas.


The complaint further averred all seven defendants signed employment agreements when they
were hired by LGCY, and each of their agreements contain the same noncompetition, non-
solicitation, confidentiality clauses, and choice of law and venue provisions. It was also alleged
that each of the defendants had managerial or executive responsibilities.


On November 18, 2019, Sewell and the other named defendants filed a joint answer to the
complaint. On February 11, 2020, four of the defendants—excluding Sewell—filed a joint cross-
complaint in the Utah court alleging claims including breach of contract and failure to pay
wages owed under the respective laws of the states of Utah, Arizona, Nevada, and Texas. 4  The
cross-complaint also alleged LGCY failed to pay for commissions owed under each defendant's
respective employment agreement.


4 At all times, all seven defendants were represented by the same counsel, even though
individual defendants, including Sewell, took different actions in their defense of the lawsuit.
Utah Rule 13(a) uses the term “counterclaim” to refer to what Code of Civil Procedure
section 426.30 calls a “cross-complaint.”


A. Motion to dismiss the California defendants
Before the four defendants filed their joint cross-complaint, on December 13, 2019, Sewell and
defendant Michael Gutschmidt, who both resided in California at that time, filed a motion to
dismiss the two of them as defendants on the stated grounds of forum non conveniens and lack of
personal jurisdiction. Relevant to both grounds, Sewell and Gutschmidt (“California defendants”)
submitted declarations stating that they both had been living and **56  working in California for
many years (Sewell since January 2016 *854  and Gutschmidt since April 2016), had never made
a sale in Utah for LGCY, and traveled to Utah two or three times a year for business meetings and
rarely traveled to Utah for any other reason.


The California defendants also argued in their motion that the Utah court should give “little
deference” to the forum selection clause in their employment agreements because LGCY's decision
to sue in Utah “seeks to circumvent the substantial protections that California law affords its
employees and independent contractors.” The two defendants discussed the applicability of
California Business and Professions Code section 16600 and Labor Code section 925.
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Business and Professions Code section 16600 provides that “every contract by which anyone is
restrained from engaging in a lawful profession, trade, or business of any kind is to that extent
void.” (Bus. & Prof. Code, § 16600.)


Labor Code section 925 provides in full:


“(a) An employer shall not require an employee who primarily resides and works in California,
as a condition of employment, to agree to a provision that would do either of the following:


“(1) Require the employee to adjudicate outside of California a claim arising in California.


“(2) Deprive the employee of the substantive protection of California law with respect to a
controversy arising in California.


“(b) Any provision of a contract that violates subdivision (a) is voidable by the employee, and
if a provision is rendered void at the request of the employee, the matter shall be adjudicated in
California and California law shall govern the dispute.


“(c) In addition to injunctive relief and any other remedies available, a court may award an
employee who is enforcing his or her rights under this section reasonable attorney's fees.


“(d) For purposes of this section, adjudication includes litigation and arbitration.


“(e) This section shall not apply to a contract with an employee who is in fact individually
represented by legal counsel in negotiating the terms of an agreement to designate either the
venue or forum in which a controversy arising from the employment contract may be adjudicated
or the choice of law to be applied.


*855  “(f) This section shall apply to a contract entered into, modified, or extended on or after
January 1, 2017.” (§ 925.)


The California defendants cited to Utah case law purportedly holding that an “unfair or
unreasonable” forum selection provision may be set aside (Prows v. Pinpoint Retail Systems, Inc.
(Utah 1993) 868 P.2d 809, 812) and that such a provision is unfair or unreasonable if it contravenes
strong public policy of either the forum state or the state preferred by the defendant. (Jacobsen
Const. Co., Inc. v. Teton Builders (Utah 2005) 106 P.3d 719, 724.) The defendants argued the court
should give no deference to LGCY's decision to sue in Utah in light of California's public policy
against restrictive employment covenants and forum selection causes in employment agreements.


LGCY filed an opposition to all the grounds raised. In their reply, the California defendants
raised the additional argument that the Utah court should apply principles of comity and defer to
California's strong public policy against forum selection clauses.
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On March 30, 2020, the Utah court denied the motion to dismiss. The court concluded **57
Utah was an appropriate forum under Utah's forum non conveniens doctrine and stated that “[t]he
question of which state's law applies is not a proper consideration in the forum non conveniens
analysis.” The court also ruled it had personal jurisdiction over the California defendants because
there was a “rational nexus” to exercise jurisdiction over them based, in part, on their consenting
to Utah's jurisdiction in the forum selection clause of their employment agreements. The court also
stated it was not ruling on the comity issue because it was belatedly raised in the reply brief, and
not ruling on the choice of law question. However, the court stated the California defendants could
reassert both of those issues in a later filing.


B. California defendants' summary judgment motion
On June 18, 2020, Sewell and Gutschmidt filed a motion for summary judgment in the Utah action.
They argued that because they are California residents, the Utah court should invoke principles
of comity and apply California law with respect to the two of them. They first argued that the
noncompetition clauses of their respective employment agreements are void under Business and
Professions Code section 16600. Second, and directly relevant to this petition, the California
defendants attempted to invoke the provisions of section 925. They noted they each originally
signed their agreements before January 1, 2017, but argued their agreements were modified
after that date when they were promoted. They asserted their promotions came with new job
responsibilities and increased compensation. In addition *856  to their argument based on comity
principles, they contended once again they lacked sufficient minimum contacts with Utah to
subject them to personal jurisdiction in Utah for purposes of that lawsuit.


LGCY contested the arguments made by the California defendants and asserted facts supporting
jurisdiction in Utah. Further, in arguing that section 925 did not apply, LGCY contended the
employment agreements were executed before 2017, the agreements were not duly modified as
they contained a provision that any modifications to the agreements must be made in writing, and
the California defendants were independent contractors, not employees.


On October 14, 2020, the Utah court denied the summary judgment motion in a brief order. The
court stated it was denying the motion for the reasons discussed on the record at the motion hearing,
but the parties have not included a reporter's transcript of that hearing in this proceeding. However,
the court's order did state that the court concluded “the application of comity as requested in the
Summary Judgment Motion is not appropriate in this case.” The order also stated the court “did
not reach any choice-of-law issues and does not make any choice-of-law determinations[.]”


III. California litigation
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A. Sewell action – Fresno County Superior Court
Sewell filed a complaint against LGCY in Fresno County Superior Court on May 22, 2020,
alleging, among other things, claims of breach of contract, unjust enrichment, and California
wage claims, and requesting declaratory relief. He avers that as a regional manager for LGCY he
was misclassified as an independent contractor and LGCY failed to pay him roughly $80,000 in
commissions.


On June 30, 2020, LGCY demurred to the complaint, claiming Sewell's claims were compulsory
cross-complaints under Code of Civil Procedure section 426.30 and **58  thus barred because
they were not raised in the pending Utah action. LGCY also added in the memorandum of
points and authorities in support of its demurrer that Sewell's claims were also barred by Utah's
compulsory cross-complaint statute, Rule 13(a). LGCY noted Sewell filed his complaint in Fresno
County three months after the other defendants filed the cross-complaint in the Utah action, and
that Sewell's complaint and the Utah cross-complaint allege the same causes of action.


Code of Civil Procedure section 426.30, subdivision (a) provides that “if a party against whom a
complaint has been filed and served fails to allege in a *857  cross-complaint any related cause of
action which (at the time of serving his answer to the complaint) he has against the plaintiff, such
party may not thereafter in any other action assert against the plaintiff the related cause of action
not pleaded.” Rule 13(a) similarly provides that “[a] pleading must state as a counterclaim any
claim that—at the time of its service—the pleader has against the opposing party if the claim ...
arises out of the transaction or occurrence that is the subject matter of the opposing party's claim”
and does not require joining a party over whom jurisdiction cannot be acquired.


LGCY argued that since Sewell's claims against LGCY arise from his contractual relationship with
LGCY—the same contractual relationship from which LGCY's claims arose against him—Sewell
was required under both California and Utah's compulsory cross-complaint statutes to assert his
claim in a cross-complaint in the Utah action. Sewell's failure to do so, LGCY contends, barred
his claims.


On November 4, 2020, Sewell filed an opposition to the demurrer arguing that section 925 created
an applicable exception to Code of Civil Procedure section 426.30. He further argued he lacked
sufficient minimum contacts with Utah to establish personal jurisdiction over him there.


On December 10, 2020, the superior court overruled the demurrer in its entirety. First, the court
noted Code of Civil Procedure section 426.30, subdivision (a), is prefaced with the phrase “[e]xcept
as otherwise provided by statute” and therefore section 925, if it applied in this case, would provide
an exception to California's compulsory cross-complaint statute. The court next determined that
even though Sewell entered into the employment agreement prior to 2017, Sewell's complaint
alleges the contract was modified by a fully executed oral modification after January 1, 2017,
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when Sewell received a change in compensation after his promotion. Accepting the allegations
of Sewell's complaint as true for purposes of the demurrer, the court determined section 925
applied and provided an exception to the compulsory cross-complaint rule codified in Code of
Civil Procedure section 426.30. The court explained:


“[LGCY] also argues that Labor Code section 925 does not create an exception to the
compulsory cross-complaint statute. This argument is not persuasive. To hold that Section 925
is not an exception under Code of Civil Procedure section 426.30 would render Section 925
meaningless[,] thereby violating the rules of statutory construction. When courts interpret a
statute, the fundamental task is to determine the Legislature's intent so as to effectuate the law's
purpose. (See City of San Jose v. Superior Court (2017) [2] Cal.5th 608, 616 [214 Cal.Rptr.3d
274, 389 P.3d 848].) It is evident from the text of Section 925 that the statute's intent is to provide
a California-based *858  employee with a California forum to litigate employment-related
claims if the terms of his or her employment change on or after January 1, **59  2017. (See
Midwest Motor Supply Co. v. Superior Court of Contra Costa County [(2020)] 56 Cal.App.5th
[702, 270 Cal.Rptr.3d 683 (Midwest Motor Supply)].)


“The demurrer is overruled.”


B. Gutschmidt action – San Diego County Superior Court
On May 27, 2020, Gutschmidt filed his own separate action in San Diego County Superior Court
alleging, among other things, claims of breach of contract, unjust enrichment, and California wage
claims, and requesting declaratory relief. Namely, Gutschmidt contends that as a regional manager
for LGCY he was misclassified as an independent contractor and LGCY failed to pay him roughly
$70,000 in commissions.


On December 16, 2020, the superior court sustained LGCY's demurrer to the Gutschmidt action
without leave to amend. This ruling was made six days after the Fresno County Superior Court's
ruling that is the basis of this writ petition. We discuss it because it provides useful context.


First, the San Diego court found Gutschmidt's claims to be compulsory counterclaims under either
Utah or California statutory law and thus were required to be asserted in the Utah action. The
court declined to accept either of Gutschmidt's arguments that (1) he was not required to assert the
crossclaims based on section 925, and (2) the Utah court lacked personal jurisdiction over him.


With regard to the application of section 925, the court explained that even were it applicable, it
would make the employment agreement voidable, not void, and there was no evidence the parties
took any action to exercise the option to void the agreement:
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“The language here is permissive: providing only that certain contractual provisions are
‘voidable’ if requested by an employee in a dispute that is covered by the statute. Cal. Lab.
Code § 925(b). Section 925 does not, by its terms, prevent a California employee from pursuing
claims in any jurisdiction.


“Further, nothing in the language of Section 925 overturns principles of law requiring the
adjudication of related claims among parties in a single action. Cal. Civ. Pro. Code § 426.30(a).
There is no authority that Section 925 is an exception to California's compulsory cross-complaint
statute or to the compulsory counterclaim laws of any other state.


*859  “Under the compulsory cross-complaint statute, Section 426.40(b) instructs that the
compulsory cross-complaint rule does not apply if the other court is ‘prohibited ... from
entertaining the cause of action not pleaded.’ Cal. Civ. Pro. Code § 426.40(b) (emphasis added).
Section 925, by its plain terms, does not prohibit Gutschmidt from pursing his claims against
LGCY in Utah. Gutschmidt offers no reason why he cannot pursue his claims against LGCY
in the Utah action.”


The court also deferred to the Utah's court's finding that Gutschmidt is subject to personal
jurisdiction in Utah. Accordingly, the San Diego Superior Court ordered Gutschmidt's entire action
dismissed without prejudice.


IV. Writ petition filed
On February 9, 2021, LGCY filed the instant petition challenging the superior court's ruling
overruling the demurrer. The petition asserted Sewell's causes of action asserted in the California
action are barred as a matter of law for multiple reasons and asked this court to issue a writ of
mandate directing the superior **60  court to vacate its ruling overruling the demurrer and to enter
a new ruling sustaining the demurrer.


On June 18, 2021, we issued an order staying the superior court proceedings in the California
action and directing Sewell to file an informal response to the merits of LGCY's petition. We asked
Sewell to address five issues LGCY raised in its petition, which he did in a filed response to our
order, and LGCY then filed a reply to Sewell's response. We then issued an order to show cause,
after which Sewell filed a written return and LGCY filed a reply to the return.


DISCUSSION


I. Standard of review
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[1]  [2] The decision to sustain or overrule a demurrer is a legal ruling subject to de novo
review on appeal. (Balikov v. Southern California Gas Co. (2001) 94 Cal.App.4th 816, 819, 114
Cal.Rptr.2d 614.) We likewise review questions of statutory interpretation de novo. (Christensen
v. Lightbourne (2019) 7 Cal.5th 761, 771, 249 Cal.Rptr.3d 281, 444 P.3d 85.)


II. LGCY's contentions
LGCY contends the trial court erred in overruling the demurrer for two independent and sufficient
reasons. First, it claims the Full Faith and Credit Clause of the United States Constitution required
the superior court to give *860  effect to Utah's compulsory cross-complaint statute, under which
Sewell's claims would be barred for failing to bring them in the Utah action.


Second, LGCY contends that, notwithstanding that the Clause mandates that Utah law be applied,
Sewell's claims are also compulsory counterclaims under California's compulsory cross-complaint
statute (Code Civ. Proc., § 426.30, subd. (a)) that are now barred for failure to assert them in Utah.
LGCY also contends that section 925 does not provide an exception to California's compulsory
cross-complaint statute. Additionally, LGCY contends that even if section 925 did provide an
exception to the compulsory cross-complaint statute, various threshold criteria of section 925 were
not satisfied here and thus section 925 cannot apply. Specifically, LGCY contends (1) Sewell was
an independent contractor as opposed to an employee, (2) Sewell's employment agreement was
not entered into or modified after January 1, 2017, and (3) Sewell never obtained a court order
rendering the Provision void.


We first will explain how Sewell's claims are not compulsory counterclaims under California law
because section 925 provides an exception to California's compulsory cross-complaint statute. This
exception allowed Sewell to bring his claims here in California despite there being a related action
pending in a sister state. We also will reject LGCY's arguments that there are factual threshold
issues regarding the applicability of section 925 that prevent its application to Sewell here. We
then will explain how the Clause did not compel the superior court to give full faith and credit to
Utah's compulsory cross-complaint statute.


III. Principles of statutory interpretation
[3]  [4] We set forth the pertinent rules of statutory construction that inform our interpretation
of section 925 and relevant sections of the Code of Civil Procedure. When interpreting statutory
language, “ ‘[w]e begin with the fundamental rule that our primary task is to determine the
lawmakers’ intent.’ ” [Citation.] The process of interpreting the statute to ascertain that intent
may involve up to three steps. [Citations.] ... We have explained **61  this three-step sequence as
follows: ‘we first look to the plain meaning of the statutory language, then to its legislative history
and finally to the reasonableness of a proposed construction.’ ” (MacIsaac v. Waste Management
Collection & Recycling, Inc. (2005) 134 Cal.App.4th 1076, 1082, 36 Cal.Rptr.3d 650 (MacIsaac).)



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001573654&pubNum=0004041&originatingDoc=I8c68498099c311ec9d32f193f9f64434&refType=RP&fi=co_pp_sp_4041_819&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_819 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001573654&pubNum=0004041&originatingDoc=I8c68498099c311ec9d32f193f9f64434&refType=RP&fi=co_pp_sp_4041_819&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_819 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2048654655&pubNum=0007052&originatingDoc=I8c68498099c311ec9d32f193f9f64434&refType=RP&fi=co_pp_sp_7052_771&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_771 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2048654655&pubNum=0007052&originatingDoc=I8c68498099c311ec9d32f193f9f64434&refType=RP&fi=co_pp_sp_7052_771&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_771 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS426.30&originatingDoc=I8c68498099c311ec9d32f193f9f64434&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS925&originatingDoc=I8c68498099c311ec9d32f193f9f64434&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS925&originatingDoc=I8c68498099c311ec9d32f193f9f64434&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS925&originatingDoc=I8c68498099c311ec9d32f193f9f64434&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS925&originatingDoc=I8c68498099c311ec9d32f193f9f64434&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS925&originatingDoc=I8c68498099c311ec9d32f193f9f64434&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS925&originatingDoc=I8c68498099c311ec9d32f193f9f64434&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS925&originatingDoc=I8c68498099c311ec9d32f193f9f64434&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007880400&pubNum=0004041&originatingDoc=I8c68498099c311ec9d32f193f9f64434&refType=RP&fi=co_pp_sp_4041_1082&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1082 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007880400&pubNum=0004041&originatingDoc=I8c68498099c311ec9d32f193f9f64434&refType=RP&fi=co_pp_sp_4041_1082&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1082 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007880400&pubNum=0004041&originatingDoc=I8c68498099c311ec9d32f193f9f64434&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





LGCY Power, LLC v. Superior Court, 75 Cal.App.5th 844 (2022)
291 Cal.Rptr.3d 50, 22 Cal. Daily Op. Serv. 2287, 2022 Daily Journal D.A.R. 2042


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 16


[5]  [6]  [7] “In the first step of the interpretive process we look to the words of the
statute themselves. [Citations.] The Legislature's chosen language is the most reliable indicator
of its intent because ‘ “it is the language of the statute *861  itself that has successfully
braved the legislative gauntlet.” ’ [Citation.] We give the words of the statute ‘a plain and
commonsense meaning’ unless the statute specifically defines the words to give them a special
meaning.” (MacIsaac, supra, 134 Cal.App.4th at pp. 1082—1083, 36 Cal.Rptr.3d 650.) “ ‘It is
axiomatic that in the interpretation of a statute where the language is clear, its plain meaning should
be followed.’ ” (Security Pacific National Bank v. Wozab (1990) 51 Cal.3d 991, 998, 275 Cal.Rptr.
201, 800 P.2d 557 (Security Pacific).)


[8]  [9] Furthermore, we are not empowered to insert language into a statute, as “[d]oing so
would violate the cardinal rule of statutory construction that courts must not add provisions to
statutes.” (Security Pacific, supra, 51 Cal.3d at p. 998, 275 Cal.Rptr. 201, 800 P.2d 557.; see also
Code Civ. Proc., § 1858 [“[i]n the construction of a statute ..., the office of the Judge is simply
to ascertain and declare what is in terms or in substance contained therein, not to insert what
has been omitted, or to omit what has been inserted ....”].) “If the statutory language is clear and
unambiguous, our task is at an end, for there is no need for judicial construction. [Citations.] In such
a case, there is nothing for the court to interpret or construe.” (MacIsaac, supra, 134 Cal.App.4th
at p. 1083, 36 Cal.Rptr.3d 650.)


IV. California statutory law does not bar Sewell's claims
[10] Code of Civil Procedure section 426.30, subdivision (a), provides, “Except as otherwise
provided by statute, if a party against whom a complaint has been filed and served fails to allege
in a cross-complaint any related cause of action which (at the time of serving his answer to the
complaint) he has against the plaintiff, such party may not thereafter in another action assert against
the plaintiff the related cause of action not pleaded.” A “related cause of action” is one that “arises
out of the same transaction, occurrence, or series of transactions and occurrences as the cause of
action which the plaintiff alleges in his complaint.” (Code Civ. Proc., § 426.10, subd. (c).) “In
the breach of contract context, the rule means any claims the defendant has against the plaintiff
based on the same contract generally must be asserted in a cross-complaint, even if the claims
are unrelated to the specific breach or breaches that underlie the plaintiff's complaint.” (Frog
Creek Partners, LLC v. Vance Brown, Inc. (2012) 206 Cal.App.4th 515, 538, 141 Cal.Rptr.3d
834; see also Align Technology, Inc. v. Tran (2009) 179 Cal.App.4th 949, 960, 102 Cal.Rptr.3d
343 [employer's claims against former employee for misappropriation of patents were barred by
compulsory cross-complaint rule because employer failed to cross-claim *862  against employee
in response to employee's prior cross-complaint for wrongful termination and breach of contract
because all claims arose out of employment relationship].) 5
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5 The statutes in the article of the Code of Civil Procedure dealing with compulsory cross-
complaints (Code of Civ. Proc., § 426.10 et seq.) are silent regarding the application of the
doctrine to litigation occurring in other jurisdictions. Sections 426.30 and 426.40 provide
exceptions to the compulsory cross-complaint rule but none are applicable to the present
situation. The statutory scheme does not apply if “[t]he court in which the action is pending
does not have jurisdiction to render a personal judgment against the person who failed to
plead the related cause of action.” (Code Civ. Proc., § 426.30, subd. (b)(1).) While this may
limit the application to courts of specialized jurisdiction, the law would still apply to nearly
every federal and state court, as long as the court has personal jurisdiction over the litigant.
Likewise, the law does not apply if the court in the first action is “prohibited by the federal
or state constitution or by a statute from entertaining the cause of action not pleaded.” (Code
Civ. Proc., § 426.40, subd. (b).) Based on the language of the compulsory cross-complaint
statutes, it is clear the law was intended to apply to courts of other jurisdictions as long as
none of the exceptions apply.
While neither party raises an issue with this point, we address it, nonetheless.


**62  LGCY's claims and Sewell's claims are all based on the same contract, Sewell's employment
agreement, and thus are all “related cause[s] of action” under Code of Civil Procedure section
426.10, subdivision (c). Therefore, without considering section 925, Sewell's claims would
be compulsory cross-complaints under Code of Civil Procedure section 426.30, subdivision
(a). However, section 925 provides an exception to Code of Civil Procedure section 426.30,
subdivision (a).


We recognize that section 925 does not reference Code of Civil Procedure section 426.30, nor
does it otherwise expressly state that it operates as an exception to the compulsory cross-complaint
rules. However, section 925 's language conveys that it is intended as an exception to Code of Civil
Procedure section 426.30, subdivision (a).


Section 925, subdivision (b), provides that in any instance in which a contractual provision that
violates subdivision (a) is rendered void at the employee's request, “the matter shall be adjudicated
in California and California law shall govern the disputes.” (Italics added.) This language clearly
evinces a legislative intent that all cases and controversies that fall within section 925 's purview
be litigated in California. Consistent with this interpretation is the fact that section 925 provides no
exceptions to its applicability, even for instances in which the employer has already filed a pending
action against the employee in another state.


[11] There will, of course, be instances, as in this case, where the employer will file suit first in
a sister state, the employee will move the sister state's court to dismiss the action on section 925
grounds, and the court will *863  deny the employee's motion, thereby keeping the employer's
suit pending in the sister state. But the fact that there will be such instances does not make any
less clear the California Legislature's intent that all cases and controversies—or at least as many as
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possible—that fall under section 925 be adjudicated in California. Since section 925 was intended
to apply in every case or controversy in which its criteria are satisfied, we conclude it is a statutory
exception to Code of Civil Procedure section 426.30, subdivision (a).


LGCY argues that it is significant that section 925 provides that contract clauses that violate
subdivision (a) are only “voidable” at the request of the employee, instead of void ab initio. As
LGCY contends, “[t]he word ‘voidable’ here is dispositive.” LGCY explains, by citing to long-
time California precedent, that voidable contracts do not become void until (1) a litigant petitions
a tribunal to adjudicate the provision void, and (2) the tribunal grants the petition. LGCY cites
Storrs v. Belmont Gold Min. & Milling Co. (1938) 24 Cal.App.2d 551, 76 P.2d 197:


**63  “ ‘A voidable act takes its full and proper legal effect unless and until it is disputed and
set aside by some tribunal entitled so to do. [Citation.] “Voidable” means subject to be avoided
by judicial action of a court of adequate jurisdiction. [Citation.] And a voidable contract is one
which is void as to the wrongdoer but not void as to the wronged party unless he elect[s] to so
treat it. [Citation.] A voidable contract is one which may be rendered null at the option of one
of the parties, but is not void until so rendered.” (Id. at p. 556 [76 P.2d 197].)


LGCY states that Sewell failed to move the Utah court to void the Provision when his
counterclaims became due, and no court had ever adjudicated the Provision void. From this, LGCY
argues that, when Sewell's claims became due as counterclaims in Utah, section 925 had no effect
because one of the conditions precedent to its effect—i.e., that the forum selection clause be
rendered void—was not satisfied. From this LGCY concludes “Sewell's claims would have been
equally due under California law as under Utah law, and they would have been equally subject
to waiver.”


This argument is somewhat unclear. However, we perceive LGCY to ultimately be heading toward
this conclusion: Sewell's failure to have obtained a court order voiding the Provision before filing
his California complaint means that section 925 did not apply to him, and, therefore, section 925
could not provide him an exception to California's compulsory cross-complaint statute in this case.


Before explaining why we disagree with this conclusion, we first would note that LGCY is
probably correct that, under section 925, a violative forum selection clause is not void until a
court renders a decision ruling it *864  void. That is to say, a violative clause does not become
void simply by the employee declaring an intent to void it. We believe this is probably a correct
interpretation of section 925 because subdivision (b) requires that a violative “provision [be]
rendered void at the request of the employee[.]” (Italics added.) In our view, the most plausible
interpretation of this language is that an employee is required to request a court to render a decision
that the offending clause is void.
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[12] But assuming a court order was required to void the Provision, section 925 did not require
Sewell to request or obtain such an order prior to his claims becoming due in Utah or prior to filing
his original complaint in California, lest section 925 become unavailable for him. Indeed, section
925 does not contain time limits.


Since section 925 does not state a time limit for requesting to void a violative provision, we would
apply notions of fairness and reasonableness in this situation to determine whether Sewell's request
to void was timely. But before applying these notions here, we first would need to conclude Sewell
made such a request to the court and the court did issue such an order. We conclude that Sewell's
complaint contained a clear request to void the Provision and that the court's order overruling the
demurrer necessarily entails the court voided the Provision.


Sewell's complaint asserts as part of the claim for declaratory relief that he is “entitled to an
order from this Court declaring that” his entire employment agreement is void for violating
California public policy and “various California statutes,” and specifically that the Provision is
void for violating Business and Professions Code section 16600 and California public policy. The
complaint includes in the prayer for relief a request that the court declare his entire employment
agreement void as well as a request that the court “find” that LGCY **64  and the other named
defendants “violated” section 925. The complaint, liberally construed, certainly conveys not just an
intent but a request that the Provision be rendered void on section 925 grounds. Sewell also raised
section 925 and the Provision's voidability in his opposition to LGCY's demurrer. These efforts to
apprise the superior court of section 925 and the voidability of the Provision were timely. LGCY
has not contended it was prejudiced by Sewell's allegedly belated effort to void the Provision.


LGCY argues that Sewell never “requested” the Provision be voided; instead, in LGCY's view,
Sewell assumed he could void the Provision himself by merely expressing an intent that it be void.
First, we have just explained that Sewell did request that the court void the provision. Second, it
would not matter here if Sewell ever made such a request or instead just assumed he could void the
Provision himself. This is because while the *865  superior court's order overruling the demurrer
did not expressly void the Provision, it necessarily did so by implication. The court concluded
section 925 provided an exception to Code of Civil Procedure section 426.30 that applied in this
case, and this conclusion necessarily entails that the superior court voided the Provision.


Finally, LGCY argues section 925 cannot provide an exception to Code of Civil Procedure section
426.30, subdivision (a), because of what Code of Civil Procedure section 426.40, subdivision (b),
provides. Subdivision (b) states, in part, that the compulsory cross-complaint rule does not apply
if “the court in which the action is pending [is] prohibited by the federal or state constitution
or by a statute from entertaining the cause of action not pleaded.” (Code Civ. Proc., § 426.40,
subd. (b).) LGCY argues that section 925 does not prohibit Sewell from pursuing his claims in
Utah and thus it cannot constitute an exception contemplated by Code of Civil Procedure section
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426.40, subdivision (b). This reasoning is unsound because there is no authority stating that Code
of Civil Procedure section 426.40's enumerated exceptions to the compulsory cross-complaint rule
are exhaustive.


A. Threshold issues bearing on section 925 's applicability
As we have mentioned, LGCY disputes that section 925 applies even as a threshold matter.
It contends in its petition for writ of mandate the timing of the contract and the nature of the
relationships between LGCY and Sewell remove Sewell from section 925 's protections for at
least two reasons. First, section 925 only applies to contracts that were “entered into, modified, or
extended on or after January 1, 2017,” and Sewell's contract was entered into in January 2015 and,
LGCY argues, not modified after January 1, 2017. Second, section 925 only applies by its terms
to an “employee” who enters into an “employment” relationship with an “employer,” and LGCY
contends Sewell was an independent contractor, not an employee. Additionally, our June 18, 2021,
order for an informal response raised a third threshold question: Did Sewell ever manifest an intent
to void his employment agreement?


We have already answered this third question: Sewell did timely manifest an intent to void
his agreement, and furthermore the superior court's order overruling the demurrer necessarily
concluded the Provision is void. We will now address the two threshold issues LGCY raises.


1. Sewell's status as an employee


[13] LGCY asserts in a footnote in its petition for writ of mandate that section 925 only applies
by its terms to an “employee,” and Sewell was an *866  independent **65  contractor, and thus
not within the statute's purview. LGCY further says in the footnote: “Because Sewell has already
provided the Court with LGCY's briefing on these issues, LGCY incorporates by reference the
arguments and authorities in its opposition to Sewell's motion for summary judgment in the Utah
action. (See Exhibit K to Sewell's Opp. At pp. 26—31.)” LGCY does not address this point
anywhere else in any of its filings with this court.


We conclude LGCY has forfeited any argument regarding Sewell's classification as a worker for
failure to present it under a separate heading in the memorandum supporting its writ petition.
California Rules of Court, rule 8.485 provides that, with exceptions not applicable here, “rule
8.204 governs the form and content of documents in” writ proceedings. Rule 8.204(a), governing
the contents of briefs in civil appeals, requires that a brief “state each point under a separate
heading or subheading summarizing the point[.]” (Cal. Rules of Court, rule 8.204(a)(1)(B).) Case
law also counsels toward finding forfeiture in these circumstances. (Consolidated Irrigation Dist.
v. City of Selma (2012) 204 Cal.App.4th 187, 201, 138 Cal.Rptr.3d 428 [argument not presented
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under a separate heading forfeited]; Hall v. Department of Motor Vehicles (2018) 26 Cal.App.5th
182, 193, 236 Cal.Rptr.3d 756 [argument in footnote forfeited]; Sabi v. Sterling (2010) 183
Cal.App.4th 916, 947, 107 Cal.Rptr.3d 805 [“Footnotes are not the appropriate vehicle for stating
contentions on appeal.”]; Colores v. Board of Trustees (2003) 105 Cal.App.4th 1293, 1301, fn. 2,
130 Cal.Rptr.2d 347 [“[I]t is not appropriate to incorporate by reference, into a brief, points and
authorities contained in trial court papers, even if such papers are made a part of the appellate
record”].) “These well settled rules of appellate practice are not mere technicalities. They ensure
that opposing parties are fairly apprised of contentions so as to afford a full and fair opportunity
to respond.” (Golden Door Properties, LLC v. County of San Diego (2020) 50 Cal.App.5th 467,
555, 264 Cal.Rptr.3d 309.)


In light of this forfeiture finding, we will not address the superior court's implied finding that, for
purposes of the demurrer, Sewell's complaint alleged sufficient facts to establish he was a LGCY
employee and not an independent contractor.


2. Oral modification of employment agreement


The superior court concluded Sewell's promotion and resulting change in pay structure and
job responsibilities, which occurred after January 1, 2017, constituted modifications to Sewell's
employment agreement that would bring it within the purview of section 925. We find no error
in this conclusion.


Sewell does not dispute that his employment agreement was never modified in writing. We also
recognize the agreement contained a clause *867  providing that no modification of the agreement
would be binding “unless executed in writing by the party to be bound thereby.” However, Civil
Code section 1698, subdivision (b), provides that “[a] contract in writing may be modified by an
oral agreement to the extent that the oral agreement is executed by the parties.” Sewell contends
the oral modifications to his agreement were fully executed and thus valid modifications under
Civil Code section 1698, subdivision (b). He in turn argues these modifications, occurring after
January 1, 2017, bring him under section 925 's protection. Assuming the allegations in Sewell's
complaint are true, as we must on demurrer (Sheehan v. San Francisco 49ers, Ltd. (2009) 45
Cal.4th 992, 996, 89 Cal.Rptr.3d 594, 201 P.3d 472), the alleged oral modifications to his position,
job responsibilities, **66  and pay structure were executed modifications that brought him under
section 925.


[14] We first observe Sewell's employment agreement set forth his position, job responsibilities,
and compensation structure, and thus a change to any of these aspects would constitute a
modification to the written agreement. A modification to compensation has already been held to
be sufficient to bring an employment contract within the purview of section 925. (Midwest Motor
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Supply, supra, 56 Cal.App.5th at pp. 715—716, 270 Cal.Rptr.3d 683.) Midwest Motor Supply
involved a written modification to an employment contract, which is not the case here. But this
is irrelevant because Sewell's complaint avers that his pay structure “changed” in “April or May
2017.” We liberally construe this allegation to mean that his new pay structure was effectuated
in April or May 2017, resulting in an “executed” (not merely executory) modification to the
employment agreement (Civ. Code, § 1698, subd. (b)). (Ferrick v. Santa Clara University (2014)
231 Cal.App.4th 1337, 1341, 181 Cal.Rptr.3d 68 [complaint's allegations construed liberally in
favor of pleader on demurrer].) Put differently, we do not construe this allegation to mean that
the parties agreed Sewell's pay structure would be changed but was never effectuated. Moreover,
Sewell's and LGCY's complaints both allege Sewell was promoted from sales representative to
regional sales manager, and Sewell's complaint further alleges his promotion to manager came
with added job responsibilities.


We therefore conclude that, for purposes of the demurrer, the alleged oral modifications to Sewell's
position, job responsibilities, and compensation structure, occurring after January 1, 2017, were
sufficient to bring Sewell's employment agreement under section 925. 6  That Sewell's employment
agreement contains a provision that requires all modifications be in writing does *868  not make
Civil Code section 1698, subdivision (b), inapplicable. This is clear from comparing Civil Code
section 1698, subdivision (b), to subdivision (c) and to the Law Revision Commission comments
on Civil Code section 1698.


6 Counsel indicated at oral argument that even certain minor accommodations or a single,
modest change to a term or circumstance of employment would necessarily constitute a
contractual modification. We reject that overly broad conceptualization. However, we need
not establish a lower limit of changes substantial enough to be considered a modification of
an employment contract, because we are satisfied that the change in work duties, title and
compensation described here, taken together, are sufficient.


Civil Code section 1698, subdivision (c), reads in relevant part: “Unless the contract otherwise
provides, a contract in writing may be modified by an oral agreement supported by new
consideration.” The Law Revision Commission comments on Civil Code section 1698 provide
in part: “The introductory clause of subdivision (c) recognizes that the parties may prevent
enforcement of executory oral modifications by providing in the written contract that it may only
be modified in writing.... Such a provision would not apply to an oral modification valid under
subdivision (b).” (Cal. Law Revision Com. com., 9 West's Ann. Civ. Code (2011 ed.) foll. § 1698,
p. 458, italics added.) The Law Revision Commission comments thus clarify that where, as here,
a written agreement prohibits oral modifications, an oral modification nevertheless is enforceable
to the extent it has been executed by the parties.


V. Full Faith and Credit doctrine
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Our analysis does not end with our conclusion that section 925 provides an applicable **67
exception to California's compulsory cross-complaint statute and therefore the trial court did not
err in overruling the demurrer based on California law. This is because LGCY argues that, even
if section 925 provides an exception to California's compulsory cross-complaint statute, the Full
Faith and Credit Clause of the United States Constitution nevertheless compelled the superior court
to apply Utah's compulsory cross-complaint rule in determining whether Sewell could bring his
claims in California.


Article IV, section 1, of the United States Constitution provides that “full faith and credit shall
be given in each state to the public acts, records, and judicial proceedings of every other
state.” (Unnecessary capitalization omitted.) This is supplemented by a provision in the Federal
Judicial Code, which states: “Such Acts, records and judicial proceedings or copies thereof ... shall
have the same full faith and credit in every court within the United States and its Territories and
Possessions as they have by law or usage in the courts of such State, Territory or Possession from
which they are taken.” (28 U.S.C. § 1738.)


[15] The United States Supreme Court has interpreted the Clause as requiring that an out-of-
state judgment be given the same effect in the several *869  states as it would be given in the
adjudicating state. (Mills v. Duryee (1813) 11 U.S. 481, 485, 7 Cranch 481, 3 L.Ed. 411.) “A final
judgment in one State, if rendered by a court with adjudicatory authority over the subject matter
and persons governed by the judgment, qualifies for recognition throughout the land. For claim
and issue preclusion (res judicata) purposes, in other words, the judgment of the rendering State
gains nationwide force.” (Baker by Thomas v. General Motors Corp. (1998) 522 U.S. 222, 233,
118 S.Ct. 657, 139 L.Ed.2d 580, fn. omitted.) The Court has also held that a statute is a “public
act” within the Clause's meaning, and hence entitled to some measure of credit. (Franchise Tax
Bd. of California v. Hyatt (2016) 578 U.S. 171, 176, 136 S.Ct. 1277, 194 L.Ed.2d 431 (Hyatt II).)


However, different credit is owed to statutes versus judgments under full faith and credit precedent.
In the United States Supreme Court's words:


“As we have explained, ‘[o]ur precedent differentiates the credit owed to laws (legislative
measures and common law) and to judgments.’ Baker [by Thomas] v. General Motors Corp.,
522 U.S. 222, 232, 118 S.Ct. 657, 139 L.Ed.2d 580 (1998). Whereas the full faith and
credit command ‘is exacting’ with respect to ‘[a] final judgment ... rendered by a court with
adjudicatory authority over the subject matter and persons governed by the judgment,’ id., at
233, 118 S.Ct. 657, it is less demanding with respect to choice of laws. We have held that the
Full Faith and Credit Clause does not compel ‘ “a state to substitute the statutes of other states
for its own statutes dealing with a subject matter concerning which it is competent to legislate.”
’ Sun Oil Co. v. Wortman, 486 U.S. 717, 722, 108 S.Ct. 2117, 100 L.Ed.2d 743 (1988) (quoting
Pacific Employers Ins. Co. v. Industrial Accident Comm'n, 306 U.S. 493, 501, 59 S.Ct. 629, 83
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L.Ed. 940 (1939)).” (Franchise Tax Bd. of California v. Hyatt (2003) 538 U.S. 488, 494 [123
S.Ct. 1683, 155 L.Ed.2d 702] (Hyatt I).)


[16] The United States Supreme Court further instructs that the Clause “ ‘does not require a State
to substitute for its own statute, applicable to persons and events within it, the statute of another
State reflecting a conflicting and opposed policy.’ ” ( **68  Hyatt II, supra, 578 U.S. at p. 176,
136 S.Ct. 1277; quoting Carroll v. Lanza (1955) 349 U.S. 408, 412, 75 S.Ct. 804, 99 L.Ed. 1183.)
However, a state may not enact a law that advances a “ ‘policy of hostility to the public Acts’ ”
of a sister state. (Hyatt II, at p. 176, 136 S.Ct. 1277.)


LGCY does not acknowledge this United States Supreme Court precedent holding that statutes are
entitled to less credit than judgments. Instead, LGCY makes an argument that implies that Utah's
compulsory cross-complaint rule is entitled to the same credit as a final judgment. Its argument also
implies that the superior court was constitutionally compelled to apply the Utah statute even though
no final judgment had yet been *870  rendered in Utah. Framed differently, LGCY contends that,
in situations where an action is pending in a state court, and a defendant files a related claim in a
sister state's court that the first state's law considers to be a compulsory counterclaim, the Clause
compels the second state's court to give credit to the first state's compulsory cross-complaint statute
and deem the claim barred. LGCY cites just one case to support this proposition, but it is inapposite.
There is no federal or California authority standing for the proposition that, in situations where an
action is pending in one state and no final judgment has been entered, and a related action is filed
in a sister state, full faith and credit principles compel the second state's court to give credit to the
first state's compulsory cross-complaint statute.


The case LGCY relies on is R.S. v. PacifiCare Life & Health Ins. Co. (2011) 194 Cal.App.4th
192, 128 Cal.Rptr.3d 1 (PacifiCare). It cites that case for the proposition that “[w]hen, as here,
a California court is determining whether claims that could have been asserted in a prior related
action are barred, the Full Faith and Credit Clause of the U.S. Constitution requires the California
court to consider the compulsory cross-complaint rule of the foreign state.” However, PacifiCare's
holding does not instruct that the superior court here was compelled under full faith and credit
principles to apply Utah's Rule 13(a) to Sewell's claims.


In PacifiCare, multiple insurance companies together filed a lawsuit in Missouri state court seeking
to rescind insurance policies for two insured individuals. (PacifiCare, supra, 194 Cal.App.4th at
p. 196, 128 Cal.Rptr.3d 1.) Five months later, the insureds filed in the Missouri action a cross-
complaint for breach of contract based on the insurer's termination of benefits. (Ibid.) The insureds
later dismissed without prejudice their breach of contract cross-complaint, and the next day filed
in California state court a complaint against the insurers seeking damages for breach of contract
and related claims. (Ibid.)
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The insurers moved the California court to stay the California proceeding since the California
complaint raised issues identical to those raised in the company's Missouri declaratory relief action.
The insurers asked the California court to await the Missouri court's entry of judgment before
proceeding with the California matter, and the California court agreed. (PacifiCare, supra, 194
Cal.App.4th at p. 196, 128 Cal.Rptr.3d 1.) The Missouri court eventually entered judgment for
the insureds and ordered the insurers to pay the insureds their full benefits under their policies,
including benefits withheld in the past. (Ibid.)


The California court lifted its stay after the Missouri court entered its judgment, and the insurers
thereafter demurred to the California complaint. (PacifiCare, supra, 194 Cal.App.4th at p. 196,
128 Cal.Rptr.3d 1.) The demurrer argued that Missouri's compulsory cross-complaint rule, which
insurers asserted California had to apply under full faith and credit principles, **69  barred
the insureds' *871  lawsuit. (Ibid.) The insureds countered that Missouri's compulsory cross-
complaint rule did not apply to their California claims, and thus their withdrawal of those claims
from the Missouri action did not prohibit them from pursuing the claims in California. (Id. at pp.
196—197, 128 Cal.Rptr.3d 1.)


The trial court sustained the demurrer without leave to amend, recognizing that “constitutional
mandates and California law directed the court to look to Missouri law to determine the
consequences under Missouri's compulsory counterclaim rule of [the insureds] not pursuing their
counterclaims in the Missouri proceeding.” (PacifiCare, supra, 194 Cal.App.4th at p. 197, 128
Cal.Rptr.3d 1.) The trial court concluded that, under Missouri's compulsory cross-complaint law,
the Missouri judgment barred the insureds' California claims because those claims could have and
should have been brought as counterclaims in Missouri. (Ibid.) The Court of Appeal affirmed,
stating that “[t]he full faith and credit clause obligates California to enforce the Missouri judgment
to the same effect as if [the insurers] sought the judgment's enforcement in Missouri.” (Id. at p.
201, 128 Cal.Rptr.3d 1.)


LGCY contends PacifiCare could not be more apposite. However, PacifiCare's fundamentally
different procedural posture renders it inapposite to this case. PacifiCare involved the preclusive
effect of a judgment, whereas this case presents the question of what preclusive effect a statute
has before a final judgment is entered. The similarity between PacifiCare and this case is that
both present a question concerning the credit owed to a sister state's compulsory cross-complaint
statute. LGCY highlights this similarity but downplays the critical difference that in PacifiCare a
final judgment had been obtained, which is not the case here.


The PacifiCare court's reasoning makes clear that the existence of a final judgment in the sister
state (Missouri) controlled the analysis and disposition there. Because there was a final judgment
rendered in Missouri, the Clause required the California court to determine what effect that
judgment would have in Missouri and then apply that same effect in California. To determine the
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effect the judgment would have there, the Court of Appeal correctly observed it had to consider
the effect of Missouri's compulsory cross-complaint statute. The Court of Appeal cited Missouri
case law holding that Missouri's “ ‘compulsory counterclaim rule is simply the codification of
the principles of res judicata and collateral estoppel. Claims and issues which would have been
litigated in a prior adjudicated action are precluded in a later action between the same parties or
those in privity with them.’ ” (PacifiCare, supra, 194 Cal.App.4th at p. 203, 128 Cal.Rptr.3d 1,
quoting Beasley v. Mironuck (Mo.Ct.App.1994) 877 S.W.2d 653, 656.) Since the effect of the
Missouri judgment would be to bar the insureds' counterclaims in Missouri, the California Court
of Appeal correctly concluded that full faith and credit principles required that the judgment be
given that same effect in California.


*872  In PacifiCare, Missouri's compulsory cross-complaint statute was relevant in determining
what effect the Missouri judgment would have in Missouri. Thus, if it could be said that the
PacifiCare court applied the Clause to Missouri's compulsory cross-complaint statute, it was for
the purpose of determining what effect the judgment would have in Missouri. Critically important
is that the PacifiCare court did not hold that the Clause applied to Missouri's compulsory cross-
complaint statute untethered to the Missouri judgment. The PacifiCare case stands for the **70
proposition that a court, when determining the preclusive effect of a sister state judgment, must
consider the effect the sister state's compulsory cross-complaint statute may have on the judgment.


[17] Therefore, the single case LGCY relies on to support its argument is inapposite. We have
found no other authority standing for LGCY's proposition that, in these circumstances, the Clause
compels a California court to give credit to a sister state's compulsory cross-complaint statute
while the sister state case is still pending and hence a final judgment has not yet been entered. We
therefore reject LGCY's contrary proposition. LGCY has not presented a convincing argument as
to how the Clause compelled the superior court to sustain its demurrer to the California action.


We recognize that denying this petition creates the possibility that the Utah and California actions
will proceed concurrently, and that one action may lead to a judgment first and then be applied
as res judicata in the other. This “ ‘is a natural consequence of parallel proceedings in courts with
concurrent jurisdiction[.]’ ” (Advanced Bionics Corp. v. Medtronic, Inc. (2002) 29 Cal.4th 697,
706, 128 Cal.Rptr.2d 172, 59 P.3d 231.) However, avoiding this undesirable possibility requires a
public-policy exception to the Clause that the law does not recognize.


DISPOSITION


The order to show cause is discharged and the petition for writ of mandate is denied. Upon finality
of this opinion, the stay of trial proceedings is vacated. (State Water Resources Control Bd. v.
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Superior Court (2002) 97 Cal.App.4th 907, 919, 118 Cal.Rptr.2d 784.) Real party in interest is
awarded his costs on appeal.


WE CONCUR:


POOCHIGIAN, ACTING P. J.


DETJEN, J.


All Citations


75 Cal.App.5th 844, 291 Cal.Rptr.3d 50, 22 Cal. Daily Op. Serv. 2287, 2022 Daily Journal D.A.R.
2042
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prises, to request proposals from all qualified minoritv and women business enterprises, 
and to annually report to the Governor and the Legislature on the le\el of participation 
by minority and women enterprises


(d) The bill would require contracts for engineering or architectural services to 
comply with provisions goserning contracts bv public agencies for architectural, engi
neering, and land sur\ eying services and other specified provisions governing competi
tive bidding on state contracts


(el The bill would prescribe procedures and criteria for advertising for proposals and 
awarding contracts for these services and would specify terms and conditions to be 
included in those contracts


(f) The bill would prohibit the displacement, as defined, of any permanent, tempo- 
rar\, or part-time emplosee of the department b\ services for which the department 
has contracted


(g) The bill w'ould repeal these provisions on January 1, 1993
(2) Existing law requires the department each sear to submit to the commission a 


recommended annual and 5-year estimate of all federal and state funds available for 
transportation purposes


This bill would require the department to annually prepare and submit to the appro
priate fiscal and policy committees of the Legislature, and to the Joint Legislative 
Budget Committee, a project delivers plan, as specified, and an annual revision of that 
plan, as specified The bill would require the Legislative Analyst to include its assessment 
of the project dehVery plan in its annual analysis of the Governor’s proposed budget The 
bill would prescribe specified requirements regarding permanent and temporary capi
tal outlay support staff


The bill would repeal these provisions on January 1, 1993
(3) Existing law authorizes the department, whenever the commission has allocated 


funds for construction, improvement, or maintenance of any portion of a state highway
w'lthin a city or a county, to enter into a cooperative agreement wnth the city or county
for performance of the work bv the department or the city or county, or for apportioning 
expenses of the work between the department and the city or county


This bill w'ould extend this authorization to instances in which a public entity other 
than the commission has allocated funds for state highway improvement and would also 
authorize the department to enter into those cooperative agreements with a county 
transportation commission


(4) Under existing law', the proposed budget for funds in the State Highway Account 
in the State Transportation Fund is organized on a program basis


This bill w'ould require that specified program elements be separated into (a) work 
performed by state employees and (b) w'ork accomplished by contract for professional 
and technical services


The bill would repeal these provisions on January 1, 1993 
Ch 10 (SB 203) Presley Civil actions


(1) Under existing law, the signature of an attorney or party constitutes a certificate 
that the person has read the pleading, motion, or paper, and that it is well grounded and 
that it is not interposed for any improper purpose In addition, if the paper is not signed, 
it is required to be stricken if not promptly signed Furthermore, if a pleading is signed 
in violation of the above provisions, the court, upon motion or its own initiative and after 
notice and an opportunity to be heard, is required to impose sanctions, as specified 
These provisions only apply in Riverside County and San Bernardino County and remain 
in effect until January 1, 1991, when they will be repealed.


This bill would suspend the operation of these provisions until July 1, 1988.
(2) Existing law provides for the methods by which a trial by jury in a civil action may 


be waived.
This bill would rex'ise and recast these provisions, including revising the provisions for 


providing for waiver when a party fails to deposit with the clerk or judge jury fees or 
any mileage or transportation fees, as specified, and deleting provisions specifying a 
notice of a w'aiver to be given to all adverse parties by the clerk of a court


(3) Under existing law, provisions providing for the payment of jury fees in civil cases


NOTE: Superior numbers appear as a separate section at the end of the digests
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by a county and reimbursement to the county by the party were repealed as of January 
1, 1988


This bill would reenact these provisions
(4) Under existing law, if a party makes a specified settlement offer that is not 


accepted and the party not accepting the offer fails to obtain a more fax orable offer, the 
party making the offer may, in the court’s discretion, be awarded reasonable attorney's 
fees for services after the date of the offer, as specified These provisions only apply in 
Riverside County and San Bernardino County and remain m effect until January 1,1991, 
when thej- will be repealed


This bill would suspend the operation of these provisions until July 1, 1988
(5) The bill would declare that it is to take effect immediately as an urgency statute


Ch 11 (AB 2130) Klehs Income taxes bank and corporation taxes
The California Personal Income Tax Fairness, Simplification, and Conformity Act of 


1987 and the California Bank and Corporation Tax Fairness, Simplification, and Con
formity Act of 1987 (Chs 1138 and 1139, Stats 1987) made numerous substantive changes 
to both the Personal Income Tax Law' and the Bank and Corporation Tax Law with 
respect to, among other things, conformity to federal law, tax credits, tax deductions, and 
tax rates


This bill w'ould make numerous technical corrections and supplemental changes to 
both the Personal Income Tax Law' and the Bank and Corporation Tax Law, as amended 
by the new acts Among other things, it would amend provisions relating to adjusted 
gross income, net tax, filing status, research and development expenses, nonresidents, 
the minimum tax credit, annuities, solar energy, net operating losses, installment obliga
tions, collection of taxes, effective dates, disaster losses, financial corporations, deprecia
tion, exemptions capital gains, minimum tax, the alternative minimum tax, moving 
expenses, lump-sum distributions, change in taxable year, joint returns, regulated invest
ment companies, exempt organizations, bad debts, subchapter "S corporations," install
ment sales, accounting methods, passive activity credits, and small business stock It 
would add provisions incorporating federal law relating to federal thrift saving funds, 
modifying state provisions referring to federal tax credits, disallowing capital loss car
rybacks, relating to clinical testing of drugs, relating to a veteran’s organization, relating 
to exempt organizations, and relating to regulated investment companies It would 
repeal provisions that are superfluous, redundant, or obsolete


The federal 1987 Budget Reconciliation Act made numerous changes in the federal 
income tax laws


This bill would provide conformity to the federal changes relating to deduction of 
mutual fund administrative expenses, taxable years other than calendar years, separate 
treatment of publicly traded partnerships under the passive loss rule, net operating loss 
provisions relating to treatment of built-in depreciation, and limitation on use of pre
acquisition losses to offset built-in gains


The bill would take effect immediately as a tax levy, but would be applicable to taxable 
or income years beginning on or after January 1, 1987, unless specified otherwise


Ch 12 (AB 924; Tanner Hazardous waste and substance releases- liability busi
ness plans


(1) Existing law requires the Attorne} General, upon the request of the State Depart
ment of Health Services, to recover from the liable person the costs incurred from the 
Hazardous Substance Account (“California Superfund”) or the Hazardous Substance 
Cleanup Fund for hazardous substance removal and remedial actions Existing law' 
defines “liable person” and “responsible party,” for these purposes with reference to the 
federal Comprehensive Environmental Response, Compensation, and Liability Act of 
1980, which generally makes liable the owners and operators of hazardous substance 
facilities and the transporters and disposers of hazardous substances, except as specified


The bill would provide that an owner of property, as defined, is presumed not to be 
liable for these costs and would prohibit the bringing of an action to recover these costs 
against an owner of property unless the department certifies that specified facts apply 
concerning the lelease


NOTE: Superior numbers appear as a separate section at the end of the digests
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40 Cal.App.5th 1
Court of Appeal, Second District, Division 7, California.


Andrijana MACKOVSKA et al., Plaintiffs and Appellants,
v.


VIEWCREST ROAD PROPERTIES LLC, et al., Defendants and Respondents.


B288778
|


Filed 09/17/2019


Synopsis
Background: Landlords brought action against foreclosure sale purchaser and property manager,
claiming purchaser wrongfully removed their personal belongings and took possession of
residential property. The Superior Court of Superior Court, Los Angeles County, No. BC639501,
Gregory W. Alarcon and Barbara A. Meiers, JJ., set case for jury trial, determined landlord waived
right to jury trial by failing to timely post jury fees, denied motion for relief from jury trial waiver,
and, following court trial, entered judgment for purchaser. Landlord appealed.


Holdings: The Court of Appeal, Segal, J., held that:


[1] grant of motion for relief from jury trial waiver would not have prejudiced foreclosure sale
purchaser, and


[2] landlord was not required to show prejudice resulting from jury trial in order to prevail on
appeal after judgment.


Reversed.


Procedural Posture(s): On Appeal; Motion for Relief from Order or Judgment; Judgment;
Application to Continue Trial; Demand for Jury Trial.


West Headnotes (14)


[1] Jury Denial or Infringement of Right
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The jury as a fact-finding body occupies so firm and important a place in California's
system of jurisprudence that any interference with its function in this respect must be
examined with the utmost care. Cal. Const. art. 1, § 16.


[2] Appeal and Error Right to jury trial
Jury Denial or Infringement of Right
The denial of a trial by jury to one constitutionally entitled thereto constitutes a miscarriage
of justice and requires a reversal of the judgment. Cal. Const. art. 1, § 16.


[3] Jury Operation and effect of waiver
The trial court should grant a motion for relief of a jury waiver unless, and except, where
granting such a motion would work serious hardship to the objecting party. Cal. Const.
art. 1, § 16; Cal. Civ. Proc. Code § 631(g).


3 Cases that cite this headnote


[4] Jury Operation and effect of waiver
When there is doubt about whether to grant relief from a jury trial waiver, the court must
resolve that doubt in favor of the party seeking a jury trial. Cal. Const. art. 1, § 16; Cal.
Civ. Proc. Code § 631(g).


2 Cases that cite this headnote


[5] Jury Operation and effect of waiver
In a motion for relief from waiver of a jury trial, the crucial question is whether the party
opposing relief will suffer any prejudice if the court grants relief. Cal. Const. art. 1, § 16;
Cal. Civ. Proc. Code § 631(g).


3 Cases that cite this headnote


[6] Jury Operation and effect of waiver
The prejudice which must be shown by the opposing party, from granting relief from the
waiver of a right to jury trial, is prejudice from the granting of relief, and not prejudice
from the jury trial. Cal. Const. art. 1, § 16; Cal. Civ. Proc. Code § 631(g).
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6 Cases that cite this headnote


[7] Jury Operation and effect of waiver
The mere fact that trial will be by jury is not prejudice per se warranting denial of motion
for relief from jury waiver. Cal. Const. art. 1, § 16; Cal. Civ. Proc. Code § 631(g).


1 Cases that cite this headnote


[8] Jury Operation and effect of waiver
Denying relief from waiver of jury trial where the party opposing the motion for relief
has not shown prejudice is an abuse of discretion. Cal. Const. art. 1, § 16; Cal. Civ. Proc.
Code § 631(g).


3 Cases that cite this headnote


[9] Jury Operation and effect of waiver
Grant of landlord's motion for relief from jury trial waiver in wrongful possession action
would not have prejudiced foreclosure sale purchaser, and thus court abused discretion in
failing to grant motion; purchaser could not have suffered “serious hardship” in nine-day
period between time court re-set case for court trial and landlord filed motion for relief.
Cal. Const. art. 1, § 16; Cal. Civ. Proc. Code § 631(g).


[10] Jury Amount or value in controversy
The classification of a civil case based on the amount in controversy does not affect the
parties' right to a jury trial. Cal. Const. art. 1, § 16.


[11] Appeal and Error Particular Matters as Brought up
Although review by way of extraordinary writ is normally the better practice, the denial
of a jury trial is reviewable on appeal from the judgment. Cal. Const. art. 1, § 16.


[12] Appeal and Error Right to jury trial
Mandamus Trial by jury
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As in cases considered on a petition for writ of mandate, parties who challenge the denial
of relief from the waiver of a jury trial by appeal after judgment need not show actual
prejudice resulting from a trial by the court rather than a jury. Cal. Const. art. 1, § 16; Cal.
Civ. Proc. Code § 631(g).


[13] Appeal and Error Right to jury trial
Improper denial of jury trial is per se prejudicial. Cal. Const. art. 1, § 16.


2 Cases that cite this headnote


[14] Appeal and Error Right to jury trial
Landlord was not required to show prejudice resulting from jury trial in order to prevail
on appeal after judgment on claim that trial court abused discretion in denying motion
for relief from jury trial waiver; landlord's request was timely, neither the opposing party
nor the court suffered prejudice as a result of the request, and there was no suggestion of
gamesmanship. Cal. Const. art. 1, § 16.


Witkin Library Reference: 7 Witkin, Cal. Procedure (5th ed. 2008) Trial, § 108 [Relief
From Waiver; Review of Order Denying Relief.]


**802  APPEAL from a judgment of the Superior Court of Los Angeles County, Barbara
A. Meiers and Gregory W. Alarcon, Judges. Reversed. (Los Angeles County Super. Ct. No.
BC639501)


Attorneys and Law Firms


Law Offices of Walter H. Hackett and Walter Henry Hackett, Diamond Bar, for Plaintiffs and
Appellants Andrijana Mackovska and Aleksandar Mackovski.


Lenore L. Albert, in pro. per., for Plaintiff and Appellant Lenore Albert.
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*4  INTRODUCTION


Aleksandar Mackovski and Andrijana Mackovska sued Viewcrest Road Properties claiming
Viewcrest wrongfully removed their personal belongings and took possession of residential
property Viewcrest had purchased at a foreclosure sale. After sustaining Viewcrest's demurrer to
Mackovska's causes of action for lack of standing, the trial court set Mackovski's case for a jury
trial. The court subsequently ruled, however, Mackovski waived his right to a jury trial by failing to
timely post jury fees. Nine days later, Mackovski filed a motion for relief from the jury trial waiver,
which the trial court denied, and the case proceeded to a court trial, at which Viewcrest prevailed.
But a party opposing a motion for relief from a jury trial waiver must make a showing of prejudice.
Because Viewcrest did not make that showing, the trial court erred in denying Mackovski's motion.


Mackovski did not file a petition for writ of mandate seeking immediate appellate review of the
trial court's order denying his motion for relief from the jury waiver. Instead, he waited to raise the
issue until his appeal from the adverse judgment following the court trial. Some cases hold **803
that when a party seeks review of such an order on appeal from the judgment without having filed
a petition for writ of mandate challenging the order, the party must show actual prejudice from the
denial of a jury trial. Other cases hold that the party appealing from the judgment need not make
such a showing of prejudice. We agree with the latter line of cases and reverse the trial court's order
erroneously denying Mackovski's motion for relief from the jury trial waiver. We also reverse an
order imposing sanctions against Mackovski, Mackovska, and their attorney, Lenore Albert, under
Code of Civil Procedure section 128.5.


FACTUAL AND PROCEDURAL BACKGROUND


A. Viewcrest Purchases the Property, and the Tenants Move Out
On August 12, 2013 Viewcrest purchased real property at a foreclosure sale. At the time, two
tenants, Barry Young and Marilyn Tesauro, lived at the *5  property and were paying rent to
Mackovska. On August 13, 2013 Michael Tessler, acting as a property manager for Viewcrest,
delivered a handwritten note addressed to the occupants of the property stating he wanted to discuss
the orderly transfer of possession.


That same day, Michael Tessler received a telephone call from a person named Rory who claimed
to be a representative of the occupants of the property. Michael Tessler attempted unsuccessfully
to meet with Rory to arrange for the occupants to vacate the property voluntarily in exchange
for a payment by Viewcrest. Michael Tessler eventually asked for Rory's e-mail address to send
a proposal. At Rory's request, Michael Tessler sent Mackovski a draft agreement proposing to
pay the tenants $2,500 to vacate the premises voluntarily. Mackovski conveyed a counteroffer of
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$25,000 by sending an e-mail stating, “Thank you for the offer, but a zero is missing.” Viewcrest
did not accept Mackovski's counteroffer. Instead, Viewcrest retained an attorney and, on August
22, 2013, served the tenants with a notice to quit.


On August 25, 2013 Young and Tesauro advised Viewcrest in writing they were the tenants of
the former owners. Young and Tesauro agreed with Viewcrest they would remain in possession
of the property, pay rent to Viewcrest, and voluntarily vacate by November 20, 2013. Young and
Tesauro removed most of their belongings from the property on November 9, 2013, intending to
vacate the property the next day. Viewcrest intended to take possession of the property as soon as
Young and Tesauro moved out.


B. Mackovski Moves In
On November 10, 2013 Young returned to the property to collect his remaining items. While
Young was there, Mackovski and another person arrived and attempted to enter the property. Young
called the police, who arrived and directed Mackovski and his companion to leave. Disturbed
by Mackovski's conduct, Young called Michael Tessler and told him he could no longer protect
his (Michael Tessler's) interest in the property. Later that evening, Young met with Irwin Tessler,
Michael Tessler's father, to deliver the keys. Young told Irwin Tessler he had left a few belongings
at the property and asked Irwin Tessler to place them in the alley behind the house.


Irwin Tessler drove to the property, saw it was occupied, and called the police. The police arrived
and said they had already been to the property earlier that day. Irwin Tessler showed the police the
trustee's deed upon sale conveying title to Viewcrest and explained that whoever was occupying
the property (it turned out to be Mackovski) **804  was there without Viewcrest's consent. The
police spoke to Mackovski, who showed them a copy of a *6  complaint Mackovska filed against
Bank of America in August 2013 and asserted the complaint gave him the right to occupy the
premises. The police left without requiring Mackovski to leave.


C. Viewcrest Changes the Locks
On November 12, 2013 an attorney advised Michael Tessler that Viewcrest could take possession
of the property from any unlawful occupants by entering the property at a time and in a manner that
would not disturb the peace. Following this advice, Irwin Tessler and his other son, Jason, went to
the property, found it vacant, gained access using the keys Young had delivered, and changed the
locks. The only items of personal property Irwin Tessler saw in the house were two air mattresses
and bedding, a portable radio, some food, a few items of clothing, and several pairs of shoes. In
the garage there was a car, a small box of tools, and a washer and dryer.


Rory subsequently went to the property and challenged Irwin Tessler's right to occupancy. Irwin
Tessler called the police, who arrived just before Mackovski also arrived. The police inspected the
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property and informed Mackovski that all of the personal property had been removed and placed
either in a pile in the alley or in a car in the garage. The police gave Mackovski some of the personal
belongings and drove the car out of the garage.


D. Mackovski and Mackovska Sue Viewcrest, and the Trial Court Sets and Re-sets the Case
for Trial


Mackovski and Mackovska, represented by Albert, filed this action on November 2, 2016 against
Viewcrest, Michael Tessler, and Irwin Tessler. Mackovski and Mackovska alleged Viewcrest
“wrongfully took possession of the [property] and removed all of the tenants' belongings.” They
asserted causes of action for fraud, trespass to chattels, conversion, negligence, and intentional
infliction of emotional distress.


On July 10, 2017 the trial court (Judge Meiers) sustained Viewcrest's demurrer to Mackovska's
causes of action without leave to amend. The court overruled Viewcrest's demurrer to Mackovski's
cause of action for fraud and his claim for punitive damages. The July 10, 2017 hearing on the
demurrer included a case management conference, 1  and the court set the matter for a *7  jury trial
on August 21, 2017, six weeks later. 2  Mackovski, however, did not post jury fees on or before the
date scheduled for the initial case management conference, thus waiving his right to a jury trial
under Code of Civil Procedure section 631. 3


1 On June 14, 2017 the court scheduled a case management conference for July 7, 2017. On
June 15, 2017 Viewcrest filed its demurrer and set the hearing for July 10, 2017. We augment
the record to include the June 14, 2017 notice of case management conference. (See Cal.
Rules of Court, rule 8.155(a)(1)(A).) It appears that at some point the court combined the case
management conference and the hearing on the demurrer for the same day, July 10, 2017.


2 Both Mackovski and Viewcrest requested a jury trial in their case management statements.
We augment the record to include these statements.


3 Statutory references are to the Code of Civil Procedure.


Meanwhile, on August 16, 2017 Viewcrest and the two individual defendants filed an ex parte
application to continue the trial because two “essential third party witnesses,” police officers who
had responded **805  to calls regarding the incidents at the property, had received trial subpoenas
and advised counsel for Viewcrest they would be on vacation during the week of August 21, 2017,
when the case was set for trial. Counsel for Viewcrest stated in his supporting declaration that,
because the “trial date was set on July 10, 2017, just 32 days [sic] before the trial date,” he had been
“unable to take the depositions of any third party witnesses, including the two police officer[s].”
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Mackovski opposed the ex parte application, arguing that Viewcrest and the individual defendants
had “represented that they were ready, willing and able to go to trial in August 2017” and that the
defendants, as soon as they received Mackovski's trial documents, “all of the [sic] sudden said their
witnesses were not available and they needed a trial continuance.” Mackovski pointed out that the
parties had exchanged trial exhibits, witness and exhibit lists, and proposed jury instructions, that
the defendants had not propounded any discovery and there was no discovery outstanding, and
that the case had “dragged on for almost a year.” 4


4 We augment the record to include Viewcrest's ex parte application to continue the trial and
Mackovski's opposition, both filed August 16, 2017.


The trial court granted Viewcrest's ex parte application to continue the trial. Although the court
on July 10, 2017 had set the case for a jury trial, the court's minute order granting Viewcrest's ex
parte application stated that “the case is re-set as a court trial for November 9, 2017” and that the
final status conference “is waived.” The court also ruled the discovery cut-off date would be “as
if this was the original trial date.”


Seven days later, on August 23, 2017, Mackovski posted jury fees. On August 25, 2017 Mackovski
filed a motion for relief from waiver of jury trial, which he called a “motion for jury trial.” He
argued there was “no known prejudice” to Viewcrest if the court granted the motion. Viewcrest
opposed the motion by filing a declaration by its attorney, unaccompanied by a memorandum of
points and authorities, stating Mackovski waived his right to a jury trial when he “failed to post jury
fees within the time set by the court *8  at the case management conference held July 10, 2017.” 5


Counsel also stated neither side objected at the August 16, 2017 hearing on Viewcrest's ex parte
application to continue the trial when the court ruled that the case would proceed as a court trial.


5 We augment the record to include Viewcrest's opposition to Mackovski's motion for a jury
trial, filed September 22, 2017.


On October 5, 2017 the trial court denied Mackovski's motion for relief from the jury trial waiver.
The court's minute order stated: “[Mackovski's] motion for a jury trial is denied, [Mackovski] not
having timely filed jury fees and having previously stipulated to a court trial.” Mackovski did not
seek extraordinary writ review of the denial of the motion for jury trial.


E. The Trial Court Rules for Viewcrest and Sanctions Mackovski, Mackovska, and Albert
The parties appeared on November 9, 2017, and the court transferred the case to a different
department (Judge Alarcon) for trial. The trial commenced later that day and concluded after six
days of testimony. On December 11, 2017 the court issued a nine-page proposed statement of
decision. The court credited the testimony of Michael Tessler, Irwin Tessler, and Tesauro and
discredited the testimony of Mackovski and Mackovska. The court stated: “Through the course of
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the trial, it became **806  apparent that the two conspired to attempt to force, without any legal
justification, Viewcrest to pay them money to gain possession of the Property.” The court ruled in
favor of the defendants and against Mackovski on all his causes of action.


On January 4, 2018 Viewcrest filed a motion for sanctions under section 128.5 against Mackovska,
Mackovski, and Albert. The proof of service stated counsel for Viewcrest served the motion the
previous day. Viewcrest argued the trial “made clear to the court what [the defendants] have
known all along—this case was an attempted shakedown perpetrated by a cadre of grifters with
no compunction about how and from whom they try [to] take money. Of course, the damage they
wrought would not have been possible without the assistance of an attorney, who, fully aware
of all of the facts and circumstances, lent her skill and knowledge to their effort, extending the
proceeding through a lengthy trial.” Viewcrest sought $70,540.95 in attorneys' fees and costs.
Neither the motion, memorandum of points and authorities, nor the declaration of counsel for
Viewcrest made any mention of the safe harbor period in section 128.5 or of the untimely service
of the motion. In opposition to the motion for sanctions, Albert, on behalf of herself and her two
clients, argued that Viewcrest had given insufficient notice of the motion (less than 16 court days
plus five days for mailing) and that there was no evidence the case was prosecuted in bad faith,
frivolous, or a delay tactic.


*9  On January 23, 2018 the court overruled Mackovski's objections to the proposed statement
of decision. The court adopted the proposed statement of decision as the court's final statement
of decision.


On January 29, 2018 the trial court granted Viewcrest's motion for sanctions under section 128.5
and awarded Viewcrest $70,540.95. The court found that Mackovski, Mackovska, and Albert “all
continued to prosecute this action frivolously through trial, with both subjective, and objective,
bad faith intent, for the reasons set forth in the opposing declaration and exhibits, and based upon
the Court's observations during trial.” The court also found that “notice was proper” and that a “
‘party filing a sanctions motion under [section] 128.5 does not have to comply with the 21-day
“safe-harbor” waiting period applicable to [section] 128.7.’ ”


The trial court entered judgment on February 9, 2018. Mackovski, Mackovska, and Albert timely
appealed from the judgment and the order imposing sanctions.


DISCUSSION


A. The Trial Court Abused Its Discretion in Denying Mackovski's Motion for Relief from the
Jury Trial Waiver
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[1]  [2] Article I, section 16 of the California Constitution provides: “Trial by jury is an inviolate
right and shall be secured to all .... In a civil cause a jury may be waived by the consent of the
parties expressed as prescribed by statute.” “ ‘The jury as a fact-finding body occupies so firm
and important a place in our system of jurisprudence that any interference with its function in
this respect must be examined with the utmost care.’ ” (Monster, LLC v. Superior Court (2017)
12 Cal.App.5th 1214, 1225, 219 Cal.Rptr.3d 814; see Brown v. Mortensen (2019) 30 Cal.App.5th
931, 940, 242 Cal.Rptr.3d 67 [“ ‘The constitutional right of trial by jury is not to be narrowly
construed.’ ”]; Hodge v. Superior Court (2006) 145 Cal.App.4th 278, 283, 51 Cal.Rptr.3d 519 [“A
jury trial is an important constitutional right that should be ‘ “zealously guarded by the courts.”
’ ”].) “ ‘The denial of a trial by jury **807  to one constitutionally entitled thereto constitutes a
miscarriage of justice and requires a reversal of the judgment.’ ” (People v. One 1941 Chevrolet
Coupe (1951) 37 Cal.2d 283, 300, 231 P.2d 832.)


[3]  [4] A party in a civil case may waive the right to a jury trial under section 631 in several
ways, including by failing to deposit jury fees “on or before the date scheduled for the initial
case management conference in the action.” (§ 631, subds. (c), (f)(5).) Even when a civil litigant
waives his or her right to a jury trial, however, the trial court has discretion to “allow *10  a trial
by jury.” (§ 631, subd. (g); see Tesoro del Valle Master Homeowners Assn. v. Griffin (2011) 200
Cal.App.4th 619, 638, 133 Cal.Rptr.3d 167 (Tesoro); Johnson-Stovall v. Superior Court (1993) 17
Cal.App.4th 808, 810, 21 Cal.Rptr.2d 494 (Johnson-Stovall); Massie v. AAR Western Skyways, Inc.
(1992) 4 Cal.App.4th 405, 410, 5 Cal.Rptr.2d 654 (Massie).) The trial court should grant a motion
for relief of a jury waiver “unless, and except, where granting such a motion would work serious
hardship to the objecting party.” (Boal v. Price Waterhouse & Co. (1985) 165 Cal.App.3d 806,
809, 212 Cal.Rptr. 42 (Boal); see Gann v. Williams Brothers Realty, Inc. (1991) 231 Cal.App.3d
1698, 1703, 283 Cal.Rptr. 128 (Gann).) When there is doubt about whether to grant relief from
a jury trial waiver, the court must resolve that doubt in favor of the party seeking a jury trial.
(See Grafton Partners v. Superior Court (2005) 36 Cal.4th 944, 958, 32 Cal.Rptr.3d 5, 116 P.3d
479 [“because our state Constitution identifies the right to jury trial as ‘inviolate’ [citation], any
ambiguity or doubt concerning the waiver provisions of section 631 must be ‘resolved in favor of
according to a litigant a jury trial’ ”]; Tesoro, at p. 638, 133 Cal.Rptr.3d 167 [same]; Rodriguez
v. Superior Court (2009) 176 Cal.App.4th 1461, 1470, 98 Cal.Rptr.3d 728 [courts “are to resolve
doubts in interpreting the waiver provisions of such a statute [allowing a waiver] in favor of a
party's right to a jury trial”].)


[5]  [6]  [7]  [8] In a motion for relief from waiver of a jury trial, the crucial question is whether
the party opposing relief will suffer any prejudice if the court grants relief. (Tesoro, supra, 200
Cal.App.4th at p. 638, 133 Cal.Rptr.3d 167; see Johnson-Stovall, supra, 17 Cal.App.4th at p. 810,
21 Cal.Rptr.2d 494 [“it is well established in cases involving failure to make a request or post fees
that there must be prejudice to the party opposing jury trial”]; Wharton v. Superior Court (1991)
231 Cal.App.3d 100, 104, 282 Cal.Rptr. 349 [“Where the right to jury is threatened, the crucial
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focus is whether any prejudice will be suffered by any party or the court if a motion for relief
from waiver is granted.”].) “ ‘The prejudice which must be shown from granting relief from the
waiver is prejudice from the granting of relief and not prejudice from the jury trial.’ ” (Massie,
supra, 4 Cal.App.4th at p. 411, 5 Cal.Rptr.2d 654.) “The mere fact that trial will be by jury is
not prejudice per se.” (Johnson-Stovall, at p. 811, 21 Cal.Rptr.2d 494.) Denying relief where the
party opposing the motion for relief has not shown prejudice is an abuse of discretion. (Tesoro,
at p. 639, 133 Cal.Rptr.3d 167; Johnson-Stovall, at pp. 811-812, 21 Cal.Rptr.2d 494; Massie, at
p. 412, 5 Cal.Rptr.2d 654.)


[9] In opposition to Mackovski's motion for relief from jury trial waiver, Viewcrest submitted
the declaration of its attorney of record, who described as follows the prejudice Viewcrest would
suffer if the court granted Mackovski's motion: “Defendants have proceeded as if this case it [sic]
to be tried to the court. Significant additional expense will be incurred of [sic] the case if [sic] tried
instead to a jury. Defendants will be prejudiced if they are forced **808  to bear this additional
expense where (a) Plaintiff has already waived the right to a jury, (b) where the amount in dispute
is less than $50,000 ... and (c) *11  there is no contract providing for the recovery of attorneys
fees to the prevailing party.” None of these reasons shows prejudice.


As discussed, prejudice from having to try the case to a jury is not prejudice for purposes of a
motion for relief from a jury trial waiver. (Johnson-Stovall, supra, 17 Cal.App.4th at pp. 810-811,
21 Cal.Rptr.2d 494; Massie, supra, 4 Cal.App.4th at p. 411, 5 Cal.Rptr.2d 654.) Thus, counsel's
assertion that a jury trial would impose “significant additional expense” does not support the trial
court's denial of the motion.


Moreover, counsel's statement that Viewcrest had proceeded as if the parties were going to try the
case to the court was not only unsupported by any specifics, it was demonstrably false. As stated,
Viewcrest asked for a jury trial, and on July 10, 2017 the court set the case for a jury trial on August
21, 2017. The court did not “re-set” the case for a court trial until August 16, 2017, at which time
the court continued the trial to November 9, 2017, giving Viewcrest plenty of time to prepare for
a jury trial. Given the chronology, the only time Viewcrest could have proceeded as if there was
going to be a court trial was the nine-day period from August 16, 2017, when the court “re-set”
the trial from a jury trial to a court trial, to August 25, 2017, when Mackovski filed his motion
for relief from waiver of jury trial. It is hard to see how, from those nine days, Viewcrest could
have suffered “serious hardship” (Boal, supra, 165 Cal.App.3d at p. 809, 212 Cal.Rptr. 42) or
any prejudice that would justify denying Mackovski's motion for relief. And it is equally unlikely
Viewcrest could have suffered any other (unarticulated) prejudice because the court had already
continued the trial to November 9, 2017, giving Viewcrest over two months to prepare for a jury
trial. (See Johnson-Stovall, supra, 17 Cal.App.4th at pp. 811-812, 21 Cal.Rptr.2d 494 [granting
relief from a jury waiver six days before trial did not prejudice the opposing party because there
was still sufficient time to prepare jury instructions, file motions in limine, and exchange trial
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exhibits]; cf. Gann, supra, 231 Cal.App.3d at pp. 1704-1705, 283 Cal.Rptr. 128 [trial court did not
abuse its discretion in denying a motion for relief from a jury waiver where “to grant relief within
five days of trial would work a hardship in [the parties'] trial preparation”].) 6


6 Viewcrest asserts that, when the court granted Viewcrest's ex parte application on August 16,
2017 to continue the trial, Mackovski stipulated to a court trial. There is no record, however,
of any such stipulation, and Mackovski filed his motion for relief from the jury trial waiver
nine days after the hearing on the ex parte application, which suggests he did not stipulate.
And even if Mackovski did stipulate to a court trial at the (unreported) hearing on Viewcrest's
ex parte application, he immediately withdrew his stipulation and took appropriate steps to
restore the jury trial the court had initially ordered.


Given the procedural status of the case, the evidence of prejudice in counsel for Viewcrest's
declaration fell far short. The first specific item of prejudice in the declaration, that Mackovski had
already waived his right to a *12  jury trial, was not prejudice at all. It was simply a procedural fact
that required Mackovski to file a motion for relief from the jury trial waiver in the first place. It was
not a fact the court could use to find Viewcrest would suffer prejudice if the court granted relief.


[10] The second item of prejudice, that the amount in controversy was less than $50,000, was
similarly irrelevant. Viewcrest does not argue otherwise, nor cite any evidence in the record of how
the amount **809  of Mackovski's claim created any prejudice. Viewcrest also cites no authority
for the proposition that having to try a case to a jury is more prejudicial when the plaintiff seeks less
than $50,000 or that the right to a jury trial is any less in civil cases involving less than $50,000,
or even in limited civil cases involving less than $25,000. The classification of a civil case does
not affect the parties' right to a jury trial. Indeed, even where the mandatory expedited jury trial
provisions of section 630.20 and California Rules of Court, rule 3.1545 apply in a limited civil
case, the parties still have the right to a jury trial (albeit by a “reduced jury panel”). (§ 630.21,
subd. (a); see §§ 630.23, subd. (b) [“The jury shall be composed of eight jurors and one alternate,
unless the parties have agreed to fewer jurors.”], 630.26, subd. (a) [“A vote of six of the eight
jurors is required for a verdict, unless the parties stipulate otherwise.”].)


The third ground of claimed prejudice, the absence of an attorneys' fees provision, was also not
evidence of prejudice. Counsel for Viewcrest presumably was suggesting his clients would be
prejudiced because they expected to prevail, but would be unable to recover their attorneys' fees.
To the extent that is prejudice, it arises from the American rule requiring litigants, in the absence
of an applicable statutory or contractual provision, to bear their attorneys' fees. (See Mountain
Air Enterprises, LLC v. Sundowner Towers, LLC (2017) 3 Cal.5th 744, 751, 220 Cal.Rptr.3d 650,
398 P.3d 556 [“Under the American rule, each party to a lawsuit ordinarily pays its own attorney
fees.”].) It is not prejudice from granting relief from a jury trial waiver.
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Viewcrest did not come close to making the requisite showing of prejudice. (See Boal, supra, 165
Cal.App.3d at p. 810, 212 Cal.Rptr. 42 [“In short, the claim of prejudice borders on being frivolous
and cannot support the denial of the motion.”].) The trial court abused its discretion in denying
Mackovski's motion for relief from the jury trial waiver. (See Tesoro, supra, 200 Cal.App.4th at
p. 639, 133 Cal.Rptr.3d 167 [“ ‘The court abuses its discretion in denying relief where there has
been no prejudice to the other party or to the court from an inadvertent waiver.’ ”].)


B. Mackovski Does Not Have To Show Actual Prejudice
[11] Mackovski's failure to file a petition for writ of mandate after the trial court denied his motion
for relief from jury trial waiver does not preclude *13  review of that order on appeal from the
judgment. Although “review by way of extraordinary writ is ‘normally ... the better practice,’
” the “denial of a jury trial is ‘reviewable on appeal from the judgment.’ ” (Monster, LLC v.
Superior Court, supra, 12 Cal.App.5th at p. 1224; see Van de Kamp v. Bank of America (1988)
204 Cal.App.3d 819, 862, 251 Cal.Rptr. 530 [“While the better practice is to seek review of such
a ruling by writ, saving the time and expense of a court trial if a jury trial improperly was denied,
the ruling may be reviewed on appeal from the judgment.”].)


[12]  [13] Viewcrest argues that, because Mackovski challenged the denial of relief from the
waiver of a jury trial after judgment instead of seeking a writ of mandate, Mackovski must show
actual prejudice to prevail on his appeal. As in cases considered on a petition for writ of mandate,
however, appellants need not show actual prejudice resulting from a trial by the court rather than
a jury. (See Byram v. Superior Court (1977) 74 Cal.App.3d 648, 654, 141 Cal.Rptr. 604 (Byram)
[petitioner for writ of mandate need not show actual prejudice caused by improper denial of jury
trial after waiver].) Instead, “improper **810  denial of jury trial is per se prejudicial.” (Boal,
supra, 165 Cal.App.3d at p. 810, 212 Cal.Rptr. 42; see Simmons v. Prudential Ins. Co. (1981) 123
Cal.App.3d 833, 838-839, 177 Cal.Rptr. 37 (Simmons) [“ ‘The denial of a jury trial after waiver
where no prejudice is shown to the other party or to the court is prejudicial.’ ”]; Bishop v. Anderson
(1980) 101 Cal.App.3d 821, 825, 161 Cal.Rptr. 884 (Bishop) [same].)


Viewcrest cites a different line of cases, including Gann, supra, 231 Cal.App.3d 1698, 283
Cal.Rptr. 128, McIntosh v. Bowman (1984) 151 Cal.App.3d 357, 198 Cal.Rptr. 533 (McIntosh),
and Byram, supra, 74 Cal.App.3d at p. 654, 141 Cal.Rptr. 604, to argue Mackovski must show
actual prejudice. 7  The court in Gann summarized the law from this line of cases as follows: “Some
courts have held that a party should not be able to obtain a reversal on [the ground the trial court
abused its discretion in denying relief from a jury trial waiver] after judgment without a showing of
prejudice occurring in the trial. [Citation to McIntosh.] Although it is difficult to envision precisely
how one shows prejudice from denial of a jury trial aside from that inherent in deprivation of a
constitutional right, the seldom articulated reason for allowing the trial court's determination to
stand is that a party should not be able to play ‘Heads I win. Tails you lose’ by waiting until after
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judgment to seek review of the denial of relief *14  from jury waiver. [Citation to McIntosh.] Thus
courts have held that prejudice will not be presumed from the fact that the trial was to the court
rather than to the jury. [Citations to McIntosh and Byram.] Rather, it is presumed that the party had
the benefit of a fair and impartial trial.” (Gann, at p. 1704, 283 Cal.Rptr. 128.)


7 Viewcrest also cites Winston v. Superior Court (1987) 196 Cal.App.3d 600, 242 Cal.Rptr.
113, which, like Byram, granted a petition for writ of mandate after the trial court improperly
denied the petitioner relief from a jury trial waiver. Following Byram, the court in Winston
held, “When a trial court has abused its discretion in denying relief from a waiver of jury trial,
a writ of mandate prior to the trial is the proper remedy.” (Winston, at p. 603, 242 Cal.Rptr.
113.) The court in Winston did not address the standard in an appeal or the circumstances in
which a party challenging a trial court's denial of relief from a jury trial waiver must show
actual prejudice from that ruling.


Neither Gann nor McIntosh nor Byram supports the proposition that an appellant must show actual
prejudice following the improper denial of relief from a jury waiver. First, Byram was an original
proceeding on a petition for writ of mandate, not an appeal. (Byram, supra, 74 Cal.App.3d at p.
650, 141 Cal.Rptr. 604.) And neither Gann nor McIntosh concluded the trial courts in those cases
abused their discretion in denying relief from a jury trial waiver. (Gann, supra, 231 Cal.App.3d at
p. 1704, 283 Cal.Rptr. 128; McIntosh, supra, 151 Cal.App.3d at p. 363, 198 Cal.Rptr. 533.) Thus,
at best, the pronouncements by these courts on the standard applied to an appeal challenging a
trial court's denial of relief from waiver of a jury trial are dicta. (See, e.g., Gann, at pp. 1704-1705,
283 Cal.Rptr. 128 [“even without requiring appellants to demonstrate prejudice from the court's
denial of their motion” for relief from the jury waiver, the trial court did not abuse its discretion
on the merits of the motion].)


And they are not even persuasive dicta. Gann, McIntosh, and Byram are based on two presumptions
that a “chain of case law” (Byram, supra, 74 Cal.App.3d at p. 652, 141 Cal.Rptr. 604) dating back to
1931 has misapplied and adopted. (See ibid. [lamenting the adoption of an inappropriate standard
of review of a trial court's denial of a jury trial based on appellate decisions employing overbroad
language].) First, **811  Gann, McIntosh, and Byram all repeat the questionable statement that
courts cannot presume prejudice from denial of the right to a jury trial because we assume a party
had the benefit of a fair and impartial court trial. (See Gann, supra, 231 Cal.App.3d at p. 1704,
283 Cal.Rptr. 128; McIntosh, supra, 151 Cal.App.3d at p. 363, 198 Cal.Rptr. 533; Byram, at p.
653, 141 Cal.Rptr. 604.) This assumption, however, arises from cases that were tried to a jury
instead of the court after the plaintiffs had waived their right to a jury trial. (See Gann, at p.
1704, 283 Cal.Rptr. 128 [citing Byram and McIntosh]; Byram, at p. 653, 141 Cal.Rptr. 604; Oakes
v. McCarthy Co. (1968) 267 Cal.App.2d 231, 265, 73 Cal.Rptr. 127; McIntosh, at p. 363, 198
Cal.Rptr. 533, citing Glogau v. Hagan (1951) 107 Cal.App.2d 313, 237 P.2d 329, which cited
Harmon v. Hopkins (1931) 116 Cal.App. 184, 2 P.2d 540, which in turn cited Doll v. Anderson
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(1865) 27 Cal. 248.) 8  These cases, which involved claimed error in having a jury trial rather than
a court trial, required a showing of *15  prejudice. In contrast, “ ‘[d]enial of the right to a jury
trial is reversible error per se, and no showing of prejudice is required of a party who lost at trial.’
” (Rincon EV Realty LLC v. CP III Rincon Towers, Inc. (2017) 8 Cal.App.5th 1, 18, 213 Cal.Rptr.3d
410 (Rincon); see Valley Crest Landscape Development, Inc. v. Mission Pools of Escondido, Inc.
(2015) 238 Cal.App.4th 468, 493, 189 Cal.Rptr.3d 259 [same]; Van de Kamp v. Bank of America,
supra, 204 Cal.App.3d at p. 862, 251 Cal.Rptr. 530 [“Denial of the right to trial by jury is an act
in excess of the court's jurisdiction and is reversible error per se.”].)


8 Thus, the sources of the assumption repeated in Gann, McIntosh, and Byram that prejudice
by a court trial cannot be presumed are Oakes v. McCarthy Co. and Doll v. Anderson. The
court in Oakes stated: “There is no presumption that prejudice results merely because the
case is tried to a jury.” (Oakes, supra, 267 Cal.App.2d at p. 265, 73 Cal.Rptr. 127.) The
court in Doll similarly stated: “[I]t would not be presumed that any injury had accrued to the
plaintiff in consequence of the issues of fact being tried by a jury instead of the court.” (Doll,
supra, 27 Cal. at p. 251.)


Second, Gann, McIntosh, and Byram all presume that, if courts do not require a showing of actual
prejudice, parties will play “ ‘Heads I win, Tails you lose’ ” and wait until after judgment to
challenge a trial court's denial of relief from a jury waiver. (See Gann, supra, 231 Cal.App.3d at
p. 1704, 283 Cal.Rptr. 128 [citing McIntosh]; see McIntosh, supra, 151 Cal.App.3d at p. 363, 198
Cal.Rptr. 533 [citing Byram]; Byram, supra, 74 Cal.App.3d at p. 653, 141 Cal.Rptr. 604.) Byram
quoted this coin-tossing language from Tyler v. Norton (1973) 34 Cal.App.3d 717, 110 Cal.Rptr.
307, where the trial court held a court trial after a different judge denied the defendants' motion for
a jury trial and instructed them to renew the motion in the “trial department,” which the defendants
failed to do. (Id., at pp. 721-722, 110 Cal.Rptr. 307.) The court in Tyler held the defendants could
not argue “any error in the assignment of the case” after proceeding, without objection, to try the
case for two days to the court. (Id. at p. 722, 110 Cal.Rptr. 307.)


[14] Where, as here, the party makes a timely request for relief from a jury trial waiver and
neither the other party nor the court would suffer prejudice as a result of that request, the concerns
expressed by the court in Tyler do not exist. The Supreme Court has made clear that such improper
gamesmanship arises when a party loses a case after proceeding with a court trial without objecting
to the absence of a jury and then complains the case was erroneously tried to the court. (See **812
Taylor v. Union Pac. R.R. Corp. (1976) 16 Cal.3d 893, 900-901, 130 Cal.Rptr. 23, 549 P.2d 855
[citing Tyler and stating “it is well established that ‘... a party cannot without objection try his case
before a court without a jury, lose it and then complain that it was not tried by jury’ ”]; see also
Conservatorship of Joseph W. (2011) 199 Cal.App.4th 953, 967-968, 131 Cal.Rptr.3d 896.) That
did not happen here. Mackovski (and, when the court initially set the case for trial, Viewcrest)
wanted a jury trial, thought he had one (as did Viewcrest), and only lost it because Viewcrest filed
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an ex parte application to continue the trial and the court, in granting the ex parte application,
“re-set” the case for a court trial. There is no suggestion in the record Mackovski was playing
games with his right to a jury trial, and Viewcrest does not argue he was. Indeed, Mackovski and
Viewcrest did not even know who their trial judge was going to be until the morning of the first
*16  day of trial, when Judge Meiers transferred the case to Judge Alarcon for trial. At that point
there was no time to file a petition for writ of mandate.


Concluding that the erroneous denial of the right to a jury trial in this case is reversible per se
comports with both the inviolate nature of the right to a jury trial (see Shaw v. Superior Court
(2017) 2 Cal.5th 983, 994, 216 Cal.Rptr.3d 643, 393 P.3d 98; Grafton Partners v. Superior Court,
supra, 36 Cal.4th at p. 958, 32 Cal.Rptr.3d 5, 116 P.3d 479) and the revocability of jury trial waivers
under section 631 (see Byram, supra, 74 Cal.App.3d at pp. 650-651, 141 Cal.Rptr. 604 [“[t]he
purpose of section 631 is to provide a means whereby the parties may waive a jury but not to
impose conditions constituting an irrevocable waiver”]; Cowlin v. Pringle (1941) 46 Cal.App.2d
472, 476, 116 P.2d 109; Duran v. Pickwick Stages System (1934) 140 Cal.App. 103, 109, 35 P.2d
148). The construct created (in dicta) by cases like Gann, McIntosh, and Byram to distinguish
between the erroneous denial of a jury trial “in the first instance,” before there has been any waiver,
and the erroneous denial of a jury trial in the “second instance,” after an unsuccessful motion for
relief from a jury trial waiver, undermines these principles. (See Rincon, supra, 8 Cal.App.5th at
p. 18, 213 Cal.Rptr.3d 410 [describing a supposed “ ‘split of authority’ ” in the two situations].)
Indeed, the consequence is the same in either instance: The court has wrongfully denied a party its
constitutional right to a jury trial. And in either situation, the aggrieved party has the same choice:
challenge the constitutional violation (however it occurred) by writ of mandate or by appeal. Where
the aggrieved party has not attempted to game the system by failing to object to a trial by the court,
there is no reason to apply a stricter standard on appeal.


Moreover, as stated, courts have recognized how difficult, if not impossible, it is to show prejudice
from the denial of the constitutional right to a jury trial. (Gann, supra, 231 Cal.App.3d at
p. 1704, 283 Cal.Rptr. 128; see Beasley v. Wells Fargo Bank (1991) 235 Cal.App.3d 1383,
1398, 1 Cal.Rptr.2d 446 [the “task of proving actual prejudice on appeal” is “daunting (perhaps
impossible)”].) Thus, requiring an appellant challenging an order denying a motion for relief from
a jury trial waiver to show actual prejudice would essentially leave discretionary mandate review as
the only practical remedy, hardly adequate protection for a constitutional right that is such “ ‘a basic
and fundamental part of our system of jurisprudence [it] should be zealously guarded.’ ” (Stofer
v. Shapell Industries, Inc. (2015) 233 Cal.App.4th 176, 189, 182 Cal.Rptr.3d 478; see Villano v.
Waterman Convalescent Hospital, Inc. (2010) 181 Cal.App.4th 1189, 1205, 105 Cal.Rptr.3d 276
[“If [the appellant] had **813  sought review by writ, she would not have been required to show a
miscarriage of justice; however, we would have had the option of denying the writ and waiting to
see whether she prevailed at trial.”]; see also People v. Miller (N.Y. Sup. Ct. 1990) 149 Misc.2d 554,
561, 566 N.Y.S.2d 429 [“The historic background of constitutional provisions establishing the jury
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mode of *17  trial would appear to secure to the citizen who, upon reflection and in due course,
seeks in good faith and without prejudice to retrieve it after waiver. And where there is no objective
basis to justify denial of such a petition, the discretionary withholding of the right can only equate
with its abridgement.”].) When addressing “a right so fundamental as to be characterized by our
Constitution as one which should ‘remain inviolate,’ the court should only deny the privilege thus
accorded’ ” where “some adverse consequence will flow’ ” from a party's change of heart. (People
v. Osmon (1961) 195 Cal.App.2d 151, 154, 15 Cal.Rptr. 263].)


Finally, more recent cases have expressed concern about the dicta in cases like Gann, McIntosh,
and Byram and have affirmed that a party appealing from an order denying a jury trial need not
show prejudice. (See, e.g., Brown v. Mortensen, supra, 30 Cal.App.5th at p. 938, 242 Cal.Rptr.3d
67 [“Unwarranted denial of the right to a jury trial is in excess of the trial court's jurisdiction and
constitutes reversible error per se.”]; Rincon, supra, 8 Cal.App.5th at p. 18, 213 Cal.Rptr.3d 410
[“when a trial court erroneously deprives a party of a jury trial on a cause of action the party was
entitled to submit to a jury, reversal of the judgment on that cause of action is required”]; Valley
Crest Landscape Development, Inc. v. Mission Pools of Escondido, Inc., supra, 238 Cal.App.4th at
p. 493, 189 Cal.Rptr.3d 259.) We therefore follow the line of authority created by Boal, Simmons,
and Bishop and conclude Mackovski does not have to show prejudice.


C. The Trial Court's Order Imposing Sanctions Must Be Vacated
As stated, before the trial court issued its final statement of decision, Viewcrest filed a motion
under section 128.5 seeking monetary sanctions against Mackovski, Mackovska, and Albert.
The court granted the motion and awarded Viewcrest $70,540.95 in sanctions. The trial court's
order imposing sanctions under section 128.5 was based “primarily” on the court's finding, “after
conducting the court trial,” that the action was frivolous and that the plaintiffs and their attorney
prosecuted it in bad faith. Because the court should not have conducted the trial it did, its findings
must be vacated and cannot be the basis of a sanctions order under section 128.5. Therefore, the
order imposing sanctions is vacated. 9


9 We do not reach the arguments by Mackovski and Albert that Viewcrest did not comply with
the procedural requirements of section 128.5. As for the sanctions order against Mackovska,
Viewcrest is not entitled to sanctions against her under section 128.5 because Viewcrest did
not comply with the safe harbor provision before the court sustained Viewcrest's demurrer to
Mackovska's causes of action without leave to amend. (See In re Marriage of Sahafzadeh-
Taeb and Taeb (2019) 39 Cal.App.5th 124, 128, fn. 2, 251 Cal.Rptr.3d 610, 612, fn. 2;
Nutrition Distribution, LLC v. Southern SARMs, Inc. (2018) 20 Cal.App.5th 117, 124-125,
228 Cal.Rptr.3d 737.)
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*18  DISPOSITION


The judgment is reversed. The order awarding sanctions is vacated. Albert's request for sanctions
is denied. The parties are to bear their costs on appeal.


Perluss, P. J., and Zelon, J., concurred.


All Citations


40 Cal.App.5th 1, 252 Cal.Rptr.3d 800, 19 Cal. Daily Op. Serv. 9394, 2019 Daily Journal D.A.R.
9072


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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66 Cal.App.3d 473, 136 Cal.Rptr. 3


MARLENE A. MARCH, as Administratrix, etc., Plaintiff and Appellant,
v.


JOHN A. PETTIS, JR., et al., Defendants and Respondents


Civ. No. 38061.
Court of Appeal, First District, Division 4, California.


January 5, 1977.


SUMMARY


Plaintiff administratrix brought an action seeking a partnership accounting and damages for
professional malpractice of lawyers and accountants. Defendant-attorneys initially requested trial
by jury, and plaintiff, in her at-issue memorandum, indicated that she did not request a jury.
Subsequently, defendant-attorneys waived their right, and plaintiff immediately demanded a jury
and offered to tender jury fees. The demand was rejected and the action proceeded to trial without
a jury, resulting in a judgment in favor of defendants. (Superior Court of Alameda County, No.
431498, Lyle E. Cook, Judge.)


On appeal by plaintiff, the Court of Appeal affirmed, holding that plaintiff had expressly waived
her right to a jury in her at-issue memorandum under Code Civ. Proc., § 631, subd. 2, which
provides that a party may waive a jury by written consent filed with the clerk or judge. The court
further held that the provisions in Code Civ. Proc., § 631, subds. 4 and 8 (which allow a party to
“pick-up” a jury in a situation where they have previously waived their right in reliance on another
party's demand that has since been withdrawn), do not apply to an express waiver situation. The
court also held that, considering the disadvantage to the three other parties to the action who did
not desire or request a jury, the trial court had not abused its discretion under Code Civ. Proc.,
§ 631, subd. 4, which provides that the court may allow a trial by jury even if there has been a
waiver. (Opinion by The Court.) *474


HEADNOTES


Classified to California Digest of Official Reports


(1)
Jury § 14--Waiver in At-issue Memorandum.
The right to a jury trial (Cal. Const., art. I, § 16) may not be waived by implication, but only
affirmatively and in the manner designated by Code Civ. Proc., § 631. A failure to request a jury in
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an at-issue memorandum for trial does not of itself constitute a waiver. However, where plaintiff
expressly answered “no” in her at-issue memorandum, in response to the question whether a jury
trial was demanded, the response was an express waiver under Code Civ. Proc., § 631, subd. 2,
which provides that a party may waive a jury by written consent filed with the clerk or judge.


[Sufficiency of waiver of full jury, note, 93 A.L.R.2d 410. See also Cal.Jur.2d, Jury, § 22;
Am.Jur.2d, Jury, § 84.]


(2)
Jury § 15--Express Waiver--Reliance on Demand by Other Party.
The purpose of Code Civ. Proc., § 631, subd. 4, is to obviate the unintended waiver of the right
to a jury trial by a party who, in reliance on another party's express demand, fails to demand a
jury, in a situation where the other party's demand is subsequently withdrawn. The purpose is not
to protect a party who has intended to, and expressly waives, a jury. Thus, in an action against
several defendants seeking a partnership accounting and damages for professional malpractice of
lawyers and accountants, plaintiff was not entitled under that subdivision to demand a jury as a
matter of right, where she had expressly waived her right to a jury by responding “no,” in her
at-issue memorandum, to the question whether a jury trial was demanded, and where defendant
attorneys subsequently withdrew their previous demand.


(3)
Jury § 15--Express Waiver--Reliance on Demand by Other Party.
Code Civ. Proc., § 631, subd. 8, allows a party who has waived a jury by failure to demand or
to post fees, to “pick-up” the jury upon waiver by another party who had previously demanded a
jury. The proviso does not address the situation where a party has expressly waived a jury trial, or
the situation where a party who has made a demand, and then waived it, wishes to “pick-up” the
jury again upon waiver by the adverse party. Thus, in an action against several defendants seeking
a partnership accounting and damages for professional malpractice of lawyers and accountants,
plaintiff *475  was not entitled under that subdivision to demand a jury as a matter of right, where
she had expressly waived her right to a jury by responding “no,” in her at-issue memorandum,
to the question whether a jury trial was demanded, and where defendant attorneys subsequently
withdrew their previous demand.


(4)
Jury § 11--Waiver--Discretion of Trial Court.
Code Civ. Proc., § 6314, subd. 4, permits a court, in its discretion, to allow a trial by jury where
there has been a waiver of such right, but it does not compel a court to do so. In exercising its
discretion, a court is entitled to consider many factors, including the possibility of delay, lack of
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funds, timeliness of the request, and prejudice to all the litigants, and though doubt should be
resolved in favor of according a litigant trial by jury, by reason of the constitutional guarantee (Cal.
Const., art. I, § 16), relief will be denied where the only reason for the demand appears to be the
party's change of mind or where the demand is being used as a pretext to obtain continuances.


(5)
Jury § 11--Waiver--Discretion of Trial Court.
The trial court's denial of relief from a previous waiver of the right to a jury trial was not an
abuse of discretion under Code Civ. Proc., § 631, subd. 4, where, in an action against several
defendants seeking a partnership accounting and damages for professional malpractice of attorneys
and accountants, plaintiff had expressly waived her right, but subsequently requested a jury trial
when defendant-attorneys withdrew their demand, and where, though no problem of delay was
present, three other defendants neither desired nor requested a jury.


COUNSEL
Kornfield & Koller and Irving J. Kornfield for Plaintiff and Appellant.
Crosby, Heafey, Roach & May, Ronald A. Wagner, Peter W. Davis, Robert T. Cresswell and Gerald
L. McEnhill, for Defendants and Respondents. *476


THE COURT. *


* Before Rattigan, Acting P. J., Christian, J., and Rouse, J.†
†Assigned by the Chairman of the Judicial Council.


Marlene A. March, as administratrix of the estate of Don D. March, appeals from a judgment
adverse to her in an action in which she sought from several defendants a partnership accounting
and damages for professional malpractice of lawyers and accountants. The sole question is whether
the court erred in rejecting a demand by appellant for trial by jury.


Trial by jury had been requested only by the attorney defendants. Later, when the matter was
assigned out to trial, the attorney defendants waived a jury. Appellant immediately demanded a
jury and offered to tender jury fees. That demand was rejected and the action proceeded to trial
without a jury. The court rendered judgment in favor of defendants. Subsequent to the entry of
judgment, the case was partially settled, leaving the attorneys and accountants as defendants for
alleged malpractice. The present appeal followed.


Appellant first contends that the denial of a jury trial was improper under California Constitution,
article I, section 16. The Constitution provides: “Trial by jury is an inviolate right and shall be
secured to all .... In a civil cause, a jury may be waived by the consent of the parties expressed
as prescribed by statute.” Thus, a trial by jury must be afforded unless a party waives the right



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACNART1S16&originatingDoc=I3052d755facf11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACNART1S16&originatingDoc=I3052d755facf11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS631&originatingDoc=I3052d755facf11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACNART1S16&originatingDoc=I3052d755facf11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACNART1S16&originatingDoc=I3052d755facf11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





March v. Pettis, 66 Cal.App.3d 473 (1977)
136 Cal.Rptr. 3


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 4


as prescribed in Code of Civil Procedure section 631. Code of Civil Procedure section 631 states
that a jury may be waived in a number of ways: (a) Failure to appear at the trial (Code Civ. Proc.,
§ 631, subd. 1); (b) Express consent (Code Civ. Proc., § 631, subds. 2, 3); (c) Noncompliance
with requirements (Code Civ. Proc., § 631, subds. 4—8). (See 4 Witkin, Cal. Procedure (2d ed.
1971) Trial, § 85, p. 2918.) (1) Appellant contends that she did not waive a jury trial by indicating
in her “at issue memorandum” that she did not request a jury. Appellant correctly notes that a
failure to request a jury in a memorandum to set cause for trial 1  “does not of itself constitute a
waiver.” (DeCastro v. Rowe (1963) 223 Cal.App.2d 547, 552—553 [36 Cal.Rptr. 53].) “The right to
a jury trial may not be waived by implication, but only affirmatively and in the manner designated
by section 631 of the Code of Civil Procedure.” ( *477  Turlock Golf etc. Club v. Superior Court
(1966) 240 Cal.App.2d 693, 699 [50 Cal.Rptr. 70].) However, appellant expressly answered “no,”
in her at-issue memorandum, to the question whether a jury was demanded. This response was
an express waiver of the right to a jury trial under Code of Civil Procedure section 631, subd. 2,
which provides that a party may waive a jury by written consent filed with the clerk or judge. (See
Hayden v. Friedman (1961) 190 Cal.App.2d 409 [12 Cal.Rptr. 17].)


1 Rule 206(b), California Rules of Court, now refers to an “at issue memorandum” rather than
a “memorandum to set.”


(2) Appellant next contends that she was nevertheless entitled to demand a jury trial under the
provisions of Code of Civil Procedure section 631, subd. 4. It is important to note that Code of
Civil Procedure section 631, the jury waiver section, also sets forth the procedure for demand
of a jury trial and for deposit of jury fees. (See 4 Witkin, Cal. Procedure (2d ed. 1971) Trial, §
80, p. 2914.) Appellant argues that Code of Civil Procedure section 631, subdivision 4 2  allows a
party who has previously waived, to “pick-up” the jury. Particular reliance is placed on a saving
clause which was added to subdivision 4 in 1941. 3  Under this proviso, a waiver through failure
to demand a jury at trial setting can be withdrawn if a previous jury demand by an adverse party is
subsequently waived. (See 15 So.Cal.L.Rev. (1941) 14.) The amendment obviated the unintended
waiver which had theretofore occurred where a party failed to demand a jury, relying on another
party's express demand, and *478  thereafter lost the right to a jury trial when the demand was
withdrawn. However, when a party has already waived a jury trial by “express consent” (Code
Civ. Proc., § 631, subd. 2), relief from that waiver is not an absolute right, but is subject to the
discretion of the court. The purpose of the proviso was to protect a party who failed to demand
a jury, relying on a demand by another party, not a party who intended to and expressly waived
a jury. Appellant was not entitled as a matter of right to a trial by jury under the saving clause of
Code of Civil Procedure section 631, subdivision 4.


2 Code of Civil Procedure section 631, subdivision 4 provides:
“Trial by jury may be waived by the several parties to an issue of fact in manner following:
“
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. . . . .
“4. By failing to announce that a jury is required, at the time the cause is first set upon the
trial calendar if it be set upon notice or stipulation, or within five days after notice of setting
if it be set without notice or stipulation; provided, that in justice courts such waiver may be
made by failure of either party to demand a jury within two days after service upon him of
the notice provided for in Section 594 of this code; provided further, that in any superior
court action if a jury is demanded by either party in the memorandum to set cause for trial
and such party thereafter by announcement or by operation of law waives a trial by jury, then
in said event any and all adverse party or parties shall be given 10 days' written notice by
the clerk of the court of such waiver, whereupon, notwithstanding any rule of the court to
the contrary, such adverse party or parties shall have not exceeding five days immediately
following the receipt of such notice of waiver, within which to file and serve a demand for
a trial by jury and deposit advance jury fees for the first day's trial whenever such deposit
is required by rule of court, and if it is impossible for the clerk of the court to give such 10
days' notice by reason of the trial date, or if for any cause said notice is not given, the trial of
said action shall be continued by the court for a sufficient length of time to enable the giving
of such notice by the clerk of the court to such adverse party.
“Regardless of anything contained in the foregoing to the contrary, the court may in its
discretion, upon such terms as may be just, allow a trial by jury to be had, although there
has been a waiver of such a trial.”


3 Beginning with line 7, “provided further, that in any superior court ...”


(3) Appellant next contends that the “pick-up” provision of Code of Civil Procedure section 631,
subdivision 8 4  also grants the right to a jury trial to a party who has previously waived a jury.
Respondents contend that the pertinent language of subdivision 8 (fn. 4, commencing at line 4)
does not provide by implication that a party who has expressly waived a jury must be relieved
of that waiver as a matter of right because another party who has demanded a jury subsequently
waives it. The Legislature amended Code of Civil Procedure section 631 in 1971 by prescribing
in subdivision 8 procedures by which a jury may be waived after a case has been assigned to
a department for trial. The subdivision also includes a saving clause to allow a party, who has
previously waived a jury by failure to demand a jury or post fees, to “pick-up” the jury. The proviso
does not address either the situation where a party has expressly waived a jury trial earlier in
the proceedings, or the situation where a party who has demanded a jury trial and posted fees,
waives the jury after the trial has commenced and subsequently demands to “pick-up” the jury
again upon waiver by the adverse party. Two cases, which preceded the 1971 amendment, shed
light on the purpose of subdivision 8. In Lee v. Giosso (1965) 237 Cal.App.2d 246 [46 Cal.Rptr.
803], respondents, who had requested a jury, waived it during trial. Appellant then requested
a jury. On appeal from a judgment in favor of respondent, the court stated: “As appellant had
expressly waived a jury at the time he filed his memorandum to set and at the pretrial conference,
his subsequent demand of a jury during the trial was untimely and properly denied.” (
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4 “When the party who has demanded trial by jury either waives such trial upon or after the
assignment for trial to a specific department of the court, or upon or after the commencement
of the trial, or fails to deposit the fees as provided in subdivision 6 or 7; by the other party
either failing promptly to demand trial by jury before the judge in whose department such
waiver, other than for the failure to deposit such fees, was made, or by his failing promptly
to deposit the fees provided in subdivision 6 or 7.
“The court may, in its discretion upon such terms as may be just, allow a trial by jury to be
had although there has been a waiver of such a trial.” (Italics added.) Id., at pp. 248-249.)
Thus, relief from an express waiver was deemed to be *479  discretionary during trial. In
Hernandez v. Wilson (1961) 193 Cal.App.2d 615 [14 Cal.Rptr. 585], plaintiff posted the
first day jury fees. After a jury had been selected on the first day of trial, plaintiff waived
the jury. Defendant immediately assumed the costs. On the fourth day of trial, defendant
waived the jury. The court refused to allow plaintiff to “pick-up” the jury, concluding that
plaintiff had already waived the jury on the first day. The court stated: “once a jury or the
jury obligation has been waived, such waiver may not be reinstated.” The appellate court, in
upholding the granting of a new trial, recognized that the trial court had misapprehended its
power to exercise its discretion: “The fact that upon the hearing on the motion for new trial
the trial judge stated his opinion as to the evidence adduced at the trial cannot alter the fact
that the judge misapprehended his duty and power at the time the jury was dismissed. His
remarks at that time affirmatively show that he did not then deem a motion to be relieved of a
waiver of the right to jury trial to be one requiring exercise of discretion. With commendable
frankness he later took proper action by granting the motion for new trial.” ( Id., at p. 619.)
In Hernandez, appellant's prior waiver was made after jury selection. The court held that
relief from that waiver was discretionary, not that appellant had an absolute right to “pick-
up” the jury after it had been waived.


Consistent with the rationale of these cases, subdivision 8 allows a party who has previously
waived a jury by failing to post jury fees or failing to demand a jury to “pick-up” the jury “upon or
after the assignment for trial ... or upon or after the commencement of the trial” when another party
waives. This interpretation is congruent with subdivision 4, which “give[s] the party still desiring
a jury trial an opportunity to demand one after notice that the party first demanding one ha[s]
subsequently waived.” (15 So.Cal.L.Rev. 14.) Thus, a party who has already expressly waived
would be relieved of that waiver only in the court's discretion. The legislation was intended to
protect against unknowing waivers in order to give effect to a party's constitutional right to a
jury. None of the decisions supports the contention that a party who has expressly waived a jury
trial should thereafter be granted a jury trial as an absolute right. (See Taylor v. Union Pac. R. R.
Corp. (1976) 16 Cal.3d 893 [130 Cal.Rptr. 23, 549 P.2d 855]; Hayden v. Friedman, supra, 190
Cal.App.2d 409; Leslie v. Roe (1975) 52 Cal.App.3d 686 [125 Cal.Rptr. 157]; Cowlin v. Pringle
(1941) 46 Cal.App.2d 472 [116 P.2d 109].)
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(4) The question remains whether the trial court abused its discretion in denying appellant relief
from her previous waiver. The scope of *480  discretion allowed a trial court in dealing with a
request for jury “pick-up” and the standard of review are set forth in Hayden v. Friedman, supra,
190 Cal.App.2d at p. 412: “It is true that Code of Civil Procedure, section 631, subdivision 4,
permits a court in its discretion to allow a trial by jury where there has been a waiver of such trial,
but it does not compel a court to do so and no relief can be obtained on appeal unless the trial
court grossly abuses its discretion. [Citations.]” In exercising its discretion, a court is entitled to
consider many factors, including the possibility of delay in rescheduling the trial for a jury, lack
of funds, timeliness of request and prejudice to all the litigants. (Still v. Plaza Marina Commercial
Corp. (1971) 21 Cal.App.3d 378 [98 Cal.Rptr. 414]; Hayden v. Friedman, supra, 190 Cal.App.2d
at p. 412; Holbrook and Tarr v. Thomson (1956) 146 Cal.App.2d 800, 804 [304 P.2d 186]; Glogau
v. Hagan (1951) 107 Cal.App.2d 313, 318 [237 P.2d 329]; Cloud v. Market Street Ry. Co. (1946)
74 Cal.App.2d 92, 104 [168 P.2d 191]; Cowlin v. Pringle (1941) 46 Cal.App.2d 472 [116 P.2d
109].) “Whenever a doubt exists as to the propriety of granting relief ... such doubt, by reason of
the constitutional guarantee, should be resolved in favor of according a litigant a trial by jury.” (
Cowlin v. Pringle, supra, at p. 476.) However, relief will be denied where the only reason for the
demand appears to be the party's change of mind or where a demand for a jury is being used as a
“pretext to obtain continuances and thus trifle with justice.” ( Cowlin v. Pringle, supra, at p. 476;
see also Broadway Fed. etc. Loan Assoc. v. Howard (1955) 133 Cal.App.2d 382, 397 [285 P.2d
61]; Cloud v. Market Street Ry. Co., supra, at p. 104.)


(5) A trial court acts properly in denying relief and does not abuse its discretion where any
reasonable factors supporting denial can be found. (Hayden v. Friedman, supra, 190 Cal.App.2d
at p. 412; Harmon v. Hopkins (1931) 116 Cal.App. 184, 188 [2 P.2d 540].) Appellant voluntarily
waived a jury, presumably as a matter of trial tactics. No problem of delay was presented, as
appellant immediately offered to tender jury fees when the parties who had demanded a jury
announced their waiver. But three other parties neither desired nor requested a jury. Considering
the disadvantage to these defendants, the trial court denied appellant relief from her waiver. That
determination has not been shown to be an abuse of discretion.


The judgment is affirmed.


Appellant's petition for a hearing by the Supreme Court was denied March 3, 1977. *481


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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4 Cal.App.4th 405, 5 Cal.Rptr.2d 654


GEORGE MASSIE et al., Plaintiffs and Appellants,
v.


AAR WESTERN SKYWAYS, INC., Defendant and Respondent.


No. D013745.
Court of Appeal, Fourth District, Division 1, California.


Mar 9, 1992.


[Opinion certified for partial publication. 1 ]


1 Pursuant to California Rules of Court, rule 976.1, this opinion is certified for publication
with the exception of part II B.


SUMMARY


In an action seeking recovery for personal injuries and property damage allegedly caused by
defendant's errors in overhauling an aircraft engine, plaintiff's counsel failed to post jury fees within
the time permitted under the local court rules. Upon being informed that plaintiff had waived a
jury trial by the failure to post fees, plaintiff posted jury fees, filed a demand for jury trial, and
sought relief from the waiver. The trial court denied plaintiff's request for relief, and subsequently
entered judgment in favor of defendant. (Superior Court of San Diego County, No. N42864, Kevin
W. Midlam and Herbert B. Hoffman, Judges.)


The Court of Appeal reversed. The court held that the waiver, which adversely affected plaintiff's
case, was attributable to counsel's unfamiliarity with the local rule. Accordingly, the court held that
the trial court should have permitted a jury trial and imposed any penalty only on plaintiff's counsel,
since nothing suggested that plaintiff was responsible for the failure to post fees, both parties knew
plaintiff wanted a jury trial, upon learning of the waiver plaintiff's counsel promptly posted fees
and sought relief from the waiver, and nothing in the record suggested that granting relief would
prejudice defendant. (Opinion by Kremer, P. J., with Wiener and Nares, JJ., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1)



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CASTMR976.1&originatingDoc=I9d21b2c0fabb11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Massie v. AAR Western Skyways, Inc., 4 Cal.App.4th 405 (1992)
5 Cal.Rptr.2d 654


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 2


Attorneys at Law § 1--Professional Responsibilities--Knowledge of Court Rules.
As an officer of the court, counsel bears a professional responsibility to be aware of and
knowledgeable about local court rules. *406


(2)
Jury § 11--Right to Jury Trial--Waiver in Civil Cases--Relief from Waiver.
The trial court erred by failing to grant plaintiff relief from a waiver of a jury trial, which occurred
when plaintiff failed to post jury fees as required by local rule. Plaintiff's failure was attributable
to counsel's unfamiliarity with the local rule, nothing suggested that plaintiff was responsible for
counsel's failure, counsel acted promptly to post jury fees and to seek relief from the waiver,
and nothing in the record showed that granting plaintiff relief would prejudice defendant. In
addition, both parties knew plaintiff wanted a jury trial, and both had proposed jury instructions.
Accordingly, the trial court should have permitted a jury trial and imposed any penalty only on
plaintiff's counsel.


[See Cal.Jur.3d, Jury, § 21; 7 Witkin, Cal. Procedure (3d ed. 1985) Trial, § 108 et seq.]


COUNSEL
Wasserman & Fairshter and Arthur Wasserman for Plaintiffs and Appellants.
Luce, Forward, Hamilton & Scripps, Donald L. Salem, Callie A. Bjurstrom, Adler, Kaplan & Begy,
John W. Adler, Michael G. McQuillen and Larry S. Gosewisch for Defendant and Respondent.


KREMER, P. J.


Plaintiffs George and Tom Massie (Massie) appeal a judgment favoring defendant AAR Western
Skyways, Inc. (AAR), on Massie's complaint for negligence, products liability, fraud, breach of
contract, and common counts after Massie declared inability to proceed to trial because of the
superior court's rulings on various pretrial motions. Massie contends the court erred in granting
AAR's motion to strike Massie's designation of expert witnesses and denying Massie's motion
to submit a tardy designation of expert witnesses; excluding the testimony of asserted percipient
witness Dick Davy; and granting AAR's motion to strike Massie's demand for jury trial and denying
Massie's motion for jury trial after waiver. Concluding the court should have relieved Massie from
the jury waiver and permitted Davy to testify as a percipient witness, we reverse the judgment.
*407


I Superior Court Proceedings
In February 1989 Massie sued AAR for personal injuries and property damage allegedly incurred
in April 1988 when Massie's aircraft suffered an in- flight engine failure and made a forced
emergency landing because of AAR's errors in overhauling the aircraft's engine in April 1985.
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In June 1989 AAR answered Massie's complaint.


In July 1989 the parties filed a joint at issue memorandum noting Massie requested a jury trial.


On May 11, 1990, at a trial setting conference, the court set the matter for trial on September 4,
1990. The court ordered the parties to exchange their first designations of expert witnesses by
May 17, 1990.


On May 17, 1990, AAR served on Massie its first designation of expert witnesses.


On June 22, 1990, Massie served AAR with a first designation of expert witnesses naming as
experts chiropractor Randall Keith and aircraft mechanics expert Davy.


On July 9, 1990, AAR filed a motion to strike Massie's designation of expert witnesses as untimely.
( Code Civ. Proc., § 2034, subd. (j).) 2  The same day, Massie filed a motion to submit a tardy
designation of expert witnesses. (§ 2034, subd. (1).)


2 All statutory references are to the Code of Civil Procedure unless otherwise specified.


On July 24, 1990, the superior court granted AAR's motion to strike Massie's designation of expert
witnesses. The court denied Massie's motion to submit a tardy designation of expert witnesses.


On August 6, 1990, the parties appeared for a joint disposition conference. The court stated Massie
had waived the right to a jury trial by not posting jury fees as required under San Diego Superior
Court Rules, 3  division II, rule 1.12. In the parties' joint disposition conference report Massie
named Davy and Keith as witnesses to be called at trial; AAR objected, asserting Massie was
attempting to circumvent the court's earlier order striking Massie's designation of expert witnesses.
*408


3 All rule references are to the San Diego County Superior Court Rules unless otherwise
specified.


On August 7, 1990, Massie deposited $145 advance jury fees and filed a demand for jury trial.


On August 9, 1990, AAR filed an ex parte application to strike Massie's demand for jury trial. The
court granted AAR's application. The same day Massie filed an ex parte application for an order
allowing jury trial after waiver. The court denied Massie's application.
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On August 15, 1990, Massie filed an ex parte application for an order shortening time to file
papers “renewing” the motion to submit a tardy designation of expert witnesses. The court denied
Massie's application.


On August 29, 1990, AAR filed motions in limine to preclude testimony by Davy and Keith.


On August 31, 1990, we denied Massie's petition for writ of mandate seeking relief from the
superior court's orders granting AAR's motion to strike Massie's untimely designation of expert
witnesses and AAR's motion to strike Massie's demand for jury trial.


On September 4, 1990, the matter came for trial. The court granted AAR's motion to preclude
Davy from testifying in any capacity. 4  Massie then announced inability to proceed. The court
entered judgment favoring AAR. Massie appeals.


4 The court stated chiropractor Keith could not give his opinion but could testify about the
treatment he gave as Massie's treating physician.


II Discussion


A Right to Jury Trial


1 Massie's Waiver
(1) As an officer of the court Massie's counsel bore professional responsibility to be aware of and
knowledgeable about local court rules. (Moyal v. Lanphear (1989) 208 Cal.App.3d 491, 499 [256
Cal.Rptr. 296]; Annex British Cars, Inc. v. Parker- Rhodes (1988) 198 Cal.App.3d 788, 791 [244
Cal.Rptr. 48].) *409


Effective July 1, 1990, rule 1.12 provided in relevant part:


“When setting a case for trial, the court shall determine which party demands a jury, who will post
fees and set a deadline for the deposit of the fees. Absent a court order to the contrary, said fees shall
be posted at least five court days before the joint disposition conference. Failure to deposit the fees
on or before the date ordered and/or set forth above will constitute a waiver of the right to a jury.
[¶] At the time of the disposition conference, the court will notify the parties of any such waiver.”


On August 6, 1990, when the parties appeared for the joint disposition conference, Massie had
not deposited jury fees. Thus, the court properly notified the parties Massie had waived the right
to a jury trial. (Rule 1.12.)
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2 Massie's Request for Jury Trial After Waiver
On August 7, 1990, Massie deposited $145 advance jury fees and filed a demand for jury trial.


On August 9, 1990, Massie sought an order allowing jury trial after waiver. The court denied
Massie's request. At AAR's request the court struck Massie's demand for jury trial.


Massie contends the court erred in not allowing a jury trial because in early August 1990 the matter
had already been calendared as a jury trial, the parties had submitted requested jury instructions,
and the trial date was almost one month away. Citing section 575.2, subdivision (b), and section
631, subdivision (d), Massie contends the court should have granted relief from the jury waiver
because upon learning of rule 1.12 counsel promptly posted jury fees. We conclude the court erred
in not relieving Massie from the jury waiver.


(a) The Law
Section 575.1, subdivision (a), authorizes adoption of superior court local rules “designed to
expedite and facilitate the business of the court” and to “provide for the supervision and judicial
management of actions from the date they are filed.”


Section 575.2, subdivision (a), provides such local rules may make provision for imposition of
penalties for failure to comply with the rules. *410


Section 575.2, subdivision (b), provides: “It is the intent of the Legislature that if a failure to
comply with these rules is the responsibility of counsel and not of the party, any penalty shall be
imposed on counsel and shall not adversely affect the party's cause of action or defense thereto.”


Section 631, subdivision (a)(5), provides a party waives the right to a jury trial by failing to deposit
one day's advance jury fees 25 days before the scheduled trial date.


Section 631, subdivision (d), provides: “The court may, in its discretion upon just terms, allow a
trial by jury although there may have been a waiver of a trial by jury.”


In Cooks v. Superior Court (1990) 224 Cal.App.3d 723 [274 Cal.Rptr. 113], the superior court as
a sanction denied a jury trial because defense counsel failed to submit proposed jury instructions
within the deadline set by local “fast-track” rules of court. (Id. at pp. 724-725.) The defendant
was not personally responsible for omitting the jury instructions. (Id. at pp. 725-726.) The Court
of Appeal issued mandate directing the superior court to vacate its orders striking the defendant's
jury request and denying the defendant's motion to reinstate her demand for jury trial. (Id. at pp.
727-728.) The Court of Appeal construed section 575.2, subdivision (b), to mean “any sanction
imposed shall be only upon counsel, not the innocent party, and that such sanction upon counsel
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shall not adversely affect the party's cause of action or defense thereto.” (224 Cal.App.3d at p.
726.) The Court of Appeal noted: “Cases have held section 575.2, subdivision (b) applicable both
to fast-track local rules and other local rules, promulgated pursuant to section 575.1, affecting
supervision and management of actions.” (Ibid.)


In Moyal v. Lanphear, supra, 208 Cal.App.3d 491, we reversed the superior court's sanction of
dismissal against a plaintiff for plaintiff's counsel's failure to file a joint at-issue memorandum
within the time specified under local fast-track rules. (Id. at pp. 494-496, 502-504.) We stated
section 575.2, subdivision (b), “constitutes an exception to the general rule the negligence of an
attorney is imputed to the client. [Citation.]” (208 Cal.App.3d at p. 499.) We noted in enacting
section 575.2, subdivision (b), the Legislature “made clear its intent a party's cause of action should
not be impaired or destroyed by his or her attorney's procedural mistakes. [Citation.] Further, the
court is required to invoke section 575.2(b) on its own motion when appropriate to guarantee the
protection of an innocent party's right of action. [Citation.]” (208 Cal.App.3d at p. 502.)


In State of California ex rel. Public Works Bd. v. Bragg (1986) 183 Cal.App.3d 1018 [228 Cal.Rptr.
576], the appellate court reversed the superior court's imposition of the sanction of issue preclusion
against a party for *411  counsel's failure to file an appraisal report or list of experts within the
deadline required by local rules. The appellate court stated: “Any sanctions imposed should have
been limited to counsel because counsel, not the client, was responsible for filing the incomplete
appraisal report in violation of the local rules.” (Id. at p. 1023.)


“Courts have held that, given the public policy favoring trial by jury, the trial court should grant
a motion to be relieved of a jury waiver 'unless, and except, where granting such a motion
would work serious hardship to the objecting party.' (Boal v. Price Waterhouse & Co. (1985) 165
Cal.App.3d 806, 809 [212 Cal.Rptr. 42].) Where doubt exists concerning the propriety of granting
relief from such waiver, this doubt, by reason of the constitutional guarantee of right to jury trial (
Cal. Const., art. I, § 16), should be resolved in favor of the party requesting trial by jury. [Citation.]
[¶] The court abuses its discretion in denying relief where there has been no prejudice to the other
party or to the court from an inadvertent waiver. [Citations.] The prejudice which must be shown
from granting relief from the waiver is prejudice from the granting of relief and not prejudice from
the jury trial. [Citation.]” (Gann v. Williams Brothers Realty, Inc. (1991) 231 Cal.App.3d 1698,
1703-1704 [283 Cal.Rptr. 128].)


In Winston v. Superior Court (1987) 196 Cal.App.3d 600 [242 Cal.Rptr. 113], a party suffered
waiver of a jury trial for not timely posting jury fees. (Id. at pp. 601-602.) The superior court
denied the party's motion for relief from the waiver. (Id. at p. 602.) The Court of Appeal issued
mandate directing the superior court to restore the case to the jury calendar. (Id. at p. 603.) The
Court of Appeal noted section 631 expressly provided “a court may, in its discretion, allow a trial
by jury although there has been a waiver. Discretion in this regard is abused if relief has been
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denied where there has been no prejudice to the other party or to the court from an inadvertent
waiver. [Citations.]” (196 Cal.App.3d at p. 602.)


In Byram v. Superior Court (1977) 74 Cal.App.3d 648 [141 Cal.Rptr. 604], the plaintiff
inadvertently failed to deposit jury fees on time. (Id. at p. 650.) Jury trial was thus waived. (§
631.) The Court of Appeal stated: “The purpose of section 631 is to provide a means whereby the
parties may waive a jury but not to impose conditions constituting an irrevocable waiver, and the
trial court has discretion to allow a jury trial despite a prior waiver. [Citation.]” (74 Cal.App.3d
at pp. 650-651.) The Court of Appeal held “the *412  denial of a jury trial after waiver where no
prejudice is shown to the other party or to the court is prejudicial.” (Id. at p. 654.) 5


5 In Wharton v. Superior Court (1991) 231 Cal.App.3d 100 [282 Cal.Rptr. 349], the writ
petition was moot but the Court of Appeal set forth its views because it deemed the issue
to be of continuing public interest: “The record before us indicates that the failure to timely
deposit the proper amount of fees was the result of confusion on the part of defense counsel
concerning the proper amount of money required to be posted. Although it did not do so in
the trial court, real party filed opposition in this court and argues that petitioners' ignorance
of local court rules is not excusable neglect. [Citations.] This argument misses the point.
[¶] Where the right to jury is threatened, the crucial focus is whether any prejudice will be
suffered by any party or the court if a motion for relief from waiver is granted. [Citation.]
A trial court abuses its discretion as a matter of law when '... relief has been denied where
there has been no prejudice to the other party or to the court from an inadvertent waiver.
[Citations.]' [Citations.] [¶] Here, petitioners sought a jury trial at every conceivable stage of
the proceedings and took prompt action upon receiving notice that the proper amount of jury
fees had not been deposited. More significantly, neither real party nor the court established
that any prejudice would result by allowing a jury.” (Id. at p. 104.)


(b) Analysis
(2) Massie's not timely posting jury fees was apparently attributable to counsel's unfamiliarity with
rule 1.12. 6  The resulting waiver of jury trial necessarily adversely affected Massie's case. Nothing
in the record suggests Massie was responsible for counsel's failure. (§ 575.2, subd. (b); Cooks v.
Superior Court, supra, 224 Cal.App.3d at p. 726; Moyal v. Lanphear, supra, 208 Cal.App.3d at
p. 502; State of California ex rel. Public Works Bd. v. Bragg, supra, 183 Cal.App.3d at p. 1023.)
Upon learning of rule 1.12, Massie's counsel acted promptly to post jury fees and seek relief from
the jury waiver. (Byram v. Superior Court, supra, 74 Cal.App.3d at p. 653.) Further, nothing in
the record suggests granting Massie relief from the jury waiver would prejudice AAR. (Gann
v. Williams Brothers Realty, Inc., supra, 231 Cal.App.3d at p. 1704; Winston v. Superior Court,
supra, 196 Cal.App.3d at p. 602; Byram v. Superior Court, supra, 74 Cal.App.3d at p. 654.) To
the contrary, from at least as early as the July 1989 joint at issue memorandum AAR knew Massie
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wanted a jury trial. By August 6, 1990, both parties proposed their requested jury instructions and
included them in their joint disposition conference report. Under these circumstances, the superior
court should have permitted a jury trial and imposed any penalty only on Massie's counsel. (§
575.2, subd. (b).) *413


6 In Winston v. Superior Court, supra, 196 Cal.App.3d 600, the appellate court stated:
“Counsel's mistake as to the time for depositing jury fees resulted from the existence of two
conflicting statutes.” (Id. at p. 602.) We note rule 1.12's time for depositing jury fees differs
from section 631's time requirement.


B Expert Witnesses *


* See footnote 1, ante, page 405.


. . . . . . . . . . .


Disposition
The judgment is reversed. Each side shall bear its own costs on appeal.


Wiener, J., and Nares, J., concurred.
Respondent's petition for review by the Supreme Court was denied May 27, 1992.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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151 Cal.App.3d 357, 198 Cal.Rptr. 533


JOHN W. McINTOSH, Plaintiff and Respondent,
v.


ROBERT FRANCIS BOWMAN, Defendant and Appellant.


Civ. No. 67929.
Court of Appeal, Second District, Division 3, California.


Jan 27, 1984.


SUMMARY


In a fraud action involving the loss of plaintiff's investment in a limited partnership, the trial
court entered judgment in favor of plaintiff. At a master calendar department hearing, plaintiff
waived jury trial, but the clerk did not subsequently send written notice of such waiver to defendant
pursuant to Code Civ. Proc., § 631, subd. 4. Despite plaintiff's reiteration of his waiver of jury
during the nine-month period preceding trial, defendant failed to demand a jury after plaintiff's
announcement at the master calendar department hearing assigning the case for trial that the case
was to be tried without a jury. The trial court subsequently denied defendant's motion for a jury
trial. (Superior Court of Los Angeles County, No. C 198965, Francis X. Marnell, Judge.)


The Court of Appeal affirmed. The court held that defendant had waived jury trial pursuant to
Code Civ. Proc., § 631, subd. 8, providing that a waiver occurs upon a failure promptly to demand
jury trial when the other party waives such trial on or after assignment for trial, and that in view of
defendant's actual notice of plaintiff's waiver, the clerk's failure to send written notice of plaintiff's
waiver was irrelevant. The court further held the trial court had not abused its discretion by refusing
in effect to allow defendant to withdraw his waiver. (Opinion by Klein, P. J., with Lui and Arabian,
JJ., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b)
Jury § 14--Right to Jury Trial and Waiver--Waiver in Civil Cases--Acts Constituting Waiver--
Untimely Demand.
In a fraud action involving the loss of plaintiff's investment in a limited partnership, and in which
plaintiff had announced his waiver of jury trial several times over the nine-month period preceding
trial, defendant *358  effectively waived jury trial pursuant to Code Civ. Proc., § 631, subd. 8,
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providing for such a waiver on failure promptly to demand trial by jury when the other party waives
such trial on or after assignment for trial. At the master calendar department hearing assigning
the case for trial, defendant failed to demand a jury after plaintiff's clear announcement that the
case was to be tried without a jury. Under the circumstances, the fact that the clerk had not sent
defendant written notice of plaintiff's initial waiver of jury trial pursuant to Code Civ. Proc., § 631,
subd. 4, was irrelevant.


[See Cal.Jur.3d, Jury, § 15 et seq.; Am.Jur.2d, Jury, § 84 et seq.]


(2)
Jury § 11--Right to Jury Trial and Waiver--Waiver in Civil Cases-- Statutory Provisions.
Cal. Const., art. I, § 16, secures the right to a jury, but in a civil case such right may be waived in
a number of ways pursuant to Code Civ. Proc., § 631.


(3a, 3b)
Jury § 15--Right to Jury Trial and Waiver--Waiver in Civil Cases--Operation and Effect--Relief
From Waiver.
In a fraud action involving plaintiff's loss of his investment in a limited partnership, the trial court
did not abuse its discretion by refusing in effect to withdraw defendant's waiver of jury trial, such
waiver occurring by operation of Code Civ. Proc., § 631, subd. 8, providing for waiver of jury by
failure promptly to demand trial by jury. The granting of defendant's request for a jury trial, which
request was untimely made after the case had already been assigned for trial, would have entailed
inconvenience to witnesses and prejudice to plaintiff.


(4)
Jury § 15--Right to Jury Trial and Waiver--Waiver in Civil Cases-- Operation and Effect--
Withdrawal of Waiver--Discretion of Trial Court.
Once a party waives trial by jury at the time the case is actually scheduled for trial, such waiver
cannot be withdrawn except at the discretion of the trial court. In exercising such discretion, the
trial court may consider delay in rescheduling the trial, lack of funds, timeliness of the request,
and prejudice to all of the litigants. A trial court ruling on a request for withdrawal of waiver will
not be reversed in the absence of an abuse of discretion.


(5)
Jury § 15--Right to Jury Trial and Waiver--Waiver in Civil Cases-- Operation and Effect--
Prejudice.
With regard to a trial court's determination refusing to allow a party to withdraw his waiver of trial
by jury, a party must show that he suffered actual prejudice in order to overcome the presumption
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of a fair trial. Prejudice resulting from a nonjury trial is not to be presumed. Additionally, if a
party believes *359  that the trial court is improperly refusing to conduct a trial by jury, a writ of
mandate is the proper remedy to secure a jury trial.


(6)
Jury § 7--Right to Jury Trial and Waiver--Civil Cases--Denial of Jury Trial--Mandamus.
In a fraud action involving the loss of plaintiff's investment in a limited partnership, the proper
remedy for the trial court's allegedly erroneous denial of defendant's request for a jury trial was
a writ of mandate.


COUNSEL
Jonathan B. Cole for Defendant and Appellant.
Robert M. Snader for Plaintiff and Respondent.


KLEIN, P. J.


Defendant and appellant Robert Bowman (Bowman) appeals a judgment in favor of plaintiff and
respondent John McIntosh (McIntosh), on the ground that he was improperly denied his right to
a jury trial.


We affirm the judgment.


Facts
McIntosh, a fireman contemplating retirement after 18 years service, wanted to augment his
prospective pension by a secure investment. He was advised by Bowman, his former commanding
officer, to withdraw his savings, liquidate his securities, and borrow additional money from the
Fireman's Credit Union to enter into a limited partnership, which was to purchase a purportedly
established peach orchard. However, at the time Bowman advised McIntosh to invest in the
orchard, the limited partnership had been formed, had already taken title to the orchard and was
in financial distress and the orchard was in foreclosure.


As a prior investor in the orchard, Bowman was aware of the true situation. Shortly after obtaining
funds from McIntosh, the partnership became defunct. McIntosh's entire investment was lost.
*360


Procedural Background
In May 1977, McIntosh filed a complaint alleging fraud against Bowman and others.
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In an October 14, 1977, at-issue memorandum, McIntosh requested a jury trial. Trial was set for
May 27, 1981.


On May 27, in the master calendar department of the Los Angeles Superior Court, McIntosh's
counsel announced that McIntosh waived jury. The court clerk did not send written notice of
McIntosh's waiver to Bowman. The matter was continued to July 14, 1981.


On July 14, 1981, the parties again appeared in the master calendar department. McIntosh's counsel
again announced jury waiver. Bowman's counsel said he wanted a jury. The trial was put over until
January 5, 1982, and on January 5, was continued to March 1, 1982.


On March 1, in the master calendar department, McIntosh's counsel announced the trial was a
four-day nonjury, and the case was assigned out for trial as nonjury to department 35.


In department 35, McIntosh's counsel reiterated the jury waiver. Bowman's counsel claimed he
knew of no such waiver and that he had anticipated a jury trial. The trial court observed that
Bowman had not put up jury fees. The trial court heard argument, and denied Bowman's motion
for a jury trial, concluding that Bowman had waived jury under several subdivisions of Code of
Civil Procedure section 631, 1  specifically citing his failure to deposit jury fees timely.


1 All subsequent references to the Code of Civil Procedure will be by section number only.


The case was tried without a jury and McIntosh obtained a judgment against Bowman. Bowman's
motion for a new trial was denied and this appeal followed.


Discussion


1. Civil jury not absolute.
(1a)Bowman contends he was denied his right to a jury trial when the trial court improperly found
he had waived that right by failure to deposit jury fees timely. He relies heavily on the fact that he
never received from the court clerk the 10-day written notice of jury waiver by McIntosh. *361


(2)The California Constitution, article I, section 16, secures the right to a jury, but in a civil case,
the right may be waived in a number of ways under section 631. ( March v. Pettis (1977) 66
Cal.App.3d 473, 476-477 [136 Cal.Rptr. 3].)


Section 631 states in pertinent part: ‘Trial by jury may be waived ... in any of the following ways:
[¶] .... [¶] 4. ... in any superior court action if a jury is demanded by either party in the memorandum
to set cause for trial and such party thereafter by announcement or by operation of law waives a trial
by jury, then in said event any and all adverse party or parties shall be given 10 days' written notice
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by the clerk of the court of such waiver, whereupon, notwithstanding any rule of the court to the
contrary, such adverse party or parties shall have not exceeding five days immediately following
the receipt of such notice of such waiver, within which to file and serve a demand for a trial by
jury and deposit advance jury fees for the first day's trial whenever such deposit is required by rule
of court, ..., or if for any cause said notice is not given, the trial of said action shall be continued
by the court for a sufficient length of time to enable the giving of such notice by the clerk of the
court to such adverse party. [¶] .... [¶] 5. By failing to deposit with the clerk, or judge, a sum equal
to the amount of one day's jury fees payable under the law, 14 days prior to the date set for trial.‘


2. Waiver occurred pursuant to Section 631, subdivision 8.
(1b)Section 631, subdivision 8 states in pertinent part: ‘When the party who has demanded trial
by jury [McIntosh] either waives such trial upon or after the assignment for trial to a specific
department of the court, ..., or fails to deposit the fees as provided in subdivision 6 or 7; by the
other party [Bowman] either failing promptly to demand trial by jury before the judge in whose
department such waiver, ..., was made [Judge in Master Calendar Department], or by his failing
promptly to deposit the fees provided in subdivision 6 or 7.‘ (Italics added.)


On March 1, 1982, in the master calendar department, Bowman waived jury trial by his failure to
demand jury after McIntosh's clear announcement that the case was a four-day nonjury trial. In
fact, when the case was assigned out to department 35, Bowman's counsel conceded that he had
failed to timely demand a jury and that his conduct was ‘negligent‘ in that regard.


In department 35, Bowman requested a jury trial, and in response to the trial court's inquiry as
to why such demand had not been made earlier that morning in the master calendar department,
Bowman's counsel offered as an excuse his need to confer with Bowman. He represented that after
conferring *362  with Bowman, the determination was made to seek a jury trial. Bowman's counsel
also argued to the trial court that he had anticipated a jury trial. This argument was somewhat
incredulous in view of the fact that McIntosh repeatedly waived jury by announcement on May
27, 1981, July 14, 1981, and again on March 1, 1982, in open court in the presence of Bowman's
counsel.


3. Bowman's reliance on written notice misplaced.
The court clerk failed to send out the 10-day written notice following McIntosh's announcement
of jury waiver on May 27 pursuant to section 631, subdivision 4. However, the waiver provisions
of section 631 are in the disjunctive, and under the facts herein, subdivision 8 comes into play
and controls.


When the parties were before the judge in the master calendar department on March 1, 1982, and
McIntosh again waived jury by indicating the case was to be tried as a nonjury matter, subdivision
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8 required Bowman ‘promptly to demand trial by jury‘ before that very judge. This Bowman did
not do. He waited until the parties were sent out to a nonjury trial department and then offer a lame
excuse as to why Bowman's jury trial rights had not been perfected.


Bowman had actual notice of McIntosh's waiver back on May 27, 1981, and again on July 14, 1981,
some nine months before the March 1, 1982, trial date. On May 29, 1981, following McIntosh's
May 27 announcement of waiver, Bowman's counsel wrote to Bowman informing him that since
McIntosh had waived jury, it was up to Bowman to decide whether he wanted a jury trial.


In view of Bowman's actual notice and the applicability of subdivision 8, the lack of written notice
was an irrelevancy.


Further, Bowman has made no suggestion of any prejudice occurring in his trial, as is his burden
at this point. ( Byram v. Superior Court (1977) 74 Cal.App.3d 648, 653 [141 Cal.Rptr. 604].)


This case turns on whether the trial court committed an abuse of discretion in denying Bowman's
belated request for a jury trial. It is not to be resolved by this court's acquiescing to Bowman's
tardy attempt to invoke form over substance before this tribunal.


4. No abuse of discretion in denial of relief from waiver.
(3a)Since Bowman never admitted to a waiver of jury trial, he did not request relief therefrom in
the trial court. On appeal he contends that the trial court should have granted his request for a jury
at the time of trial. *363


(4)However, once there has been a waiver by a party at the time the case is actually scheduled for
trial, it cannot be withdrawn except at the discretion of the trial court, and a trial court ruling will
not be reversed in absence of an abuse of discretion. ‘As with all actions by a trial court within the
exercise of its discretion, as long as there exists 'a reasonable or even fairly debatable justification,
under the law, for the action taken, such action will not be here set aside, ...’‘ ( Gonzales v. Nork
(1978) 20 Cal.3d 500, 507 [143 Cal.Rptr. 240, 573 P.2d 458].)


In exercising discretion, a trial court may consider delay in rescheduling the trial for jury, lack
of funds, timeliness of the request and prejudice to all the litigants. ( March v. Pettis, supra., 66
Cal.App.3d at p. 480.)


(3b)Here, such factors were considered by the trial court. If Bowman's request for a jury had been
granted, yet another continuance would have resulted, entailing more costs and inconvenience of
witnesses. Two witnesses for McIntosh appeared for trial on May 27, 1981, and witnesses had to
be called off several times.



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=74CAAPP3D648&originatingDoc=I480cbedefa9b11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_653&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_653 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977122205&pubNum=227&originatingDoc=I480cbedefa9b11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=20CALIF3D500&originatingDoc=I480cbedefa9b11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_233_507&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_507 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=20CALIF3D500&originatingDoc=I480cbedefa9b11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_233_507&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_507 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978108004&pubNum=661&originatingDoc=I480cbedefa9b11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=66CAAPP3D480&originatingDoc=I480cbedefa9b11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_480&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_480 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=66CAAPP3D480&originatingDoc=I480cbedefa9b11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_480&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_480 





McIntosh v. Bowman, 151 Cal.App.3d 357 (1984)
198 Cal.Rptr. 533


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 7


McIntosh could ill afford any further delay financially as the subject matter of the trial involved the
alleged swindle by Bowman of McIntosh's life savings. Also, McIntosh would suffer substantial
prejudice because of the running of the five-year period to bring a case to trial.


Here, the trial court did not act arbitrarily; rather, it proceeded reasonably in making its decision.
( Gonzalez v. Nork, supra., 20 Cal.3d at p. 511.)


(5)Finally, in regards to prejudice there is a seldom articulated reason for allowing the
determination of the trial court to stand. ‘'Defendants cannot play ‘Heads I win, Tails you lose‘
with the trial court.’ Reversal of the trial court's refusal to allow a jury trial after a trial to the
court would require reversal of the judgment and a new trial. It is then reasonable to require a
showing of actual prejudice on the record to overcome the presumption that a fair trial was had
and prejudice will not be presumed from the fact that trial was to the court or to a jury.‘ ( Byram v.
Superior Court, supra., 74 Cal.App.3d at p. 653, italics added.) Prejudice by a nonjury trial cannot
be presumed; on the contrary, it is presumed that the party had the benefit of a fair and impartial
trial as contemplated by the Constitution. ( Glogau v. Hagan (1951) 107 Cal.App.2d 313, 318-319
[218 P.2d 794].)


Just as criminal defendants often play the game known as ‘'waive the lawyer,’‘ civil litigants
sometimes joust by ‘'waiving the jury.’‘ ( Heim v. Houston (1976) 60 Cal.App.3d 770, 772 [131
Cal.Rptr. 755].) This practice is so prevalent it has been coined as the game of ‘'Heads I win, Tails
*364  you lose.’‘ ( Tyler v. Norton (1973) 34 Cal.App.3d 717, 722 [110 Cal.Rptr. 307].) 2


2 The trial court made the observation that ‘I think the defendant was playing games all along
with this idea of a jury trial. He knew the plaintiff didn't want a jury; he knew it for a year in
advance ...,‘ at the close of the parties' argument on the issue and prior to its ruling to deny
Bowman's belated motions.


5. Remedy of writ not utilized.
(6)At the time the case was actually scheduled for trial in department 35, a writ of mandate was
the proper remedy to secure a jury trial where it was allegedly being improperly withheld by a trial
court. ( Byram v. Superior Court , supra., 74 Cal.App.3d at p. 654.)


Here it appears Bowman may have been playing the game. Although Bowman's request for a jury
trial was denied, he did not file a petition for writ of mandate. Instead he let the case go to trial
as nonjury and appealed on the jury waiver issue.


Disposition
The judgment is affirmed.
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Lui, J., and Arabian, J., concurred. *365
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SUNDANCE, INC.
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Synopsis
Background: Employee brought putative collective action against employer under the Fair Labor
Standards Act (FLSA). The United States District Court for the Southern District of Iowa, John A.
Jarvey, Chief Judge, 2019 WL 5089205, denied employer's motion to compel arbitration under the
Federal Arbitration Act (FAA). Employer appealed. The United States Court of Appeals for the
Eighth Circuit, Grasz, Circuit Judge, 992 F.3d 711, reversed and remanded. Certiorari was granted.


[Holding:] The Supreme Court, Justice Kagan, held that prejudice is not a condition of finding
that a party, by litigating too long, waived its right to stay litigation or compel arbitration under
the FAA; abrogating Erdman Co. v. Phoenix Land & Acquisition, LLC, 650 F. 3d 1115; Joca-Roca
Real Estate, LLC v. Brennan, 772 F. 3d 945; O. J. Distributing, Inc. v. Hornell Brewing Co., 340
F. 3d 345; PaineWebber Inc. v. Faragalli, 61 F. 3d 1063; S & H Contractors, Inc. v. A. J. Taft Coal
Co., 906 F. 2d 1507; Miller Brewing Co. v. Fort Worth Distributing Co., 781 F. 2d 494; ATSA of
Cal., Inc. v. Continental Ins. Co., 702 F. 2d 172; and other cases.


Vacated and remanded.


Procedural Posture(s): Petition for Writ of Certiorari; On Appeal; Motion to Compel Arbitration.


West Headnotes (11)


[1] Estoppel Nature and elements of waiver
A federal court assessing waiver does not generally ask about prejudice.
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2 Cases that cite this headnote


[2] Estoppel Nature and elements of waiver
“Waiver” is the intentional relinquishment or abandonment of a known right.


9 Cases that cite this headnote


[3] Contracts Waiver
Estoppel Nature and elements of waiver
To decide whether a waiver has occurred, the court focuses on the actions of the person
who held the right and seldom considers the effects of those actions on the opposing party;
this analysis applies to the waiver of a contractual right, as of any other.


6 Cases that cite this headnote


[4] Contracts Waiver
A contractual waiver normally is effective without proof of detrimental reliance.


[5] Alternative Dispute Resolution Constitutional and statutory provisions and rules of
court
The Federal Arbitration Act's (FAA) policy favoring arbitration does not authorize federal
courts to invent special, arbitration-preferring procedural rules. 9 U.S.C.A. § 1 et seq.


19 Cases that cite this headnote


[6] Alternative Dispute Resolution Constitutional and statutory provisions and rules of
court
The policy of the Federal Arbitration Act (FAA) favoring arbitration is merely an
acknowledgment of the FAA's commitment to overrule the judiciary's longstanding refusal
to enforce agreements to arbitrate and to place such agreements upon the same footing as
other contracts. 9 U.S.C.A. § 1 et seq.


16 Cases that cite this headnote
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[7] Alternative Dispute Resolution Constitutional and statutory provisions and rules of
court
The policy of the Federal Arbitration Act (FAA) is to make arbitration agreements as
enforceable as other contracts, but not more so. 9 U.S.C.A. § 1 et seq.


22 Cases that cite this headnote


[8] Alternative Dispute Resolution Construction
Under the Federal Arbitration Act (FAA), a court must hold a party to its arbitration
contract just as the court would to any other kind. 9 U.S.C.A. § 1 et seq.


22 Cases that cite this headnote


[9] Alternative Dispute Resolution Constitutional and statutory provisions and rules of
court
Despite Federal Arbitration Act's (FAA) policy favoring arbitration, a court may not devise
novel rules to favor arbitration over litigation; if an ordinary procedural rule would counsel
against enforcement of an arbitration contract, then so be it. 9 U.S.C.A. § 1 et seq.


29 Cases that cite this headnote


[10] Alternative Dispute Resolution Constitutional and statutory provisions and rules of
court
Federal Arbitration Act's (FAA) directive to a federal court to treat arbitration applications
“in the manner provided by law” for all other motions is simply a command to apply the
usual federal procedural rules, including any rules relating to a motion's timeliness, or, put
conversely, it is a bar on using custom-made rules, to tilt the playing field in favor of, or
against, arbitration. 9 U.S.C.A. § 6.


3 Cases that cite this headnote


[11] Alternative Dispute Resolution Suing or participating in suit
Prejudice is not a condition of finding that a party, by litigating too long, waived its right to
stay litigation or compel arbitration under the Federal Arbitration Act (FAA); abrogating
Erdman Co. v. Phoenix Land & Acquisition, LLC, 650 F. 3d 1115; Joca-Roca Real Estate,
LLC v. Brennan, 772 F. 3d 945; O. J. Distributing, Inc. v. Hornell Brewing Co., 340 F.
3d 345; PaineWebber Inc. v. Faragalli, 61 F. 3d 1063; S & H Contractors, Inc. v. A. J.
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Taft Coal Co., 906 F. 2d 1507; Miller Brewing Co. v. Fort Worth Distributing Co., 781
F. 2d 494; ATSA of Cal., Inc. v. Continental Ins. Co., 702 F. 2d 172; and other cases. 9
U.S.C.A. §§ 3, 4, 6.


7 Cases that cite this headnote


*1709  Syllabus *


* The syllabus constitutes no part of the opinion of the Court but has been prepared by the
Reporter of Decisions for the convenience of the reader. See United States v. Detroit Timber
& Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50 L.Ed. 499.


Petitioner Robyn Morgan worked as an hourly employee at a Taco Bell franchise owned by
respondent Sundance. When applying for the job, Morgan signed an agreement to arbitrate any
employment dispute. Despite that agreement, Morgan filed a nationwide collective action asserting
that Sundance had violated federal law regarding overtime payment. Sundance initially defended
against the lawsuit as if no arbitration agreement existed, filing a motion to dismiss (which
the District Court denied) and engaging in mediation (which was unsuccessful). Then—nearly
eight months after Morgan filed the lawsuit—Sundance moved to stay the litigation and compel
arbitration under the Federal Arbitration Act (FAA). Morgan opposed, arguing that Sundance had
waived its right to arbitrate by litigating for so long.


The courts below applied Eighth Circuit precedent, under which a party waives its right to
arbitration if it knew of the right; “acted inconsistently with that right”; and “prejudiced the other
party by its inconsistent actions.” Erdman Co. v. Phoenix Land & Acquisition, LLC, 650 F.3d
1115, 1117. The prejudice requirement is not a feature of federal waiver law generally. The Eighth
Circuit adopted that requirement because of the “federal policy favoring arbitration.” Id., at 1120.
Other courts have rejected such a requirement. This Court granted certiorari to resolve the split
over whether federal courts may adopt an arbitration-specific waiver rule demanding a showing
of prejudice.


Held: The Eighth Circuit erred in conditioning a waiver of the right to arbitrate on a showing of
prejudice. Federal courts have generally resolved cases like this one as a matter of federal law,
using the terminology of waiver. The parties dispute whether that framework is correct. Assuming
without deciding that it is, federal courts may not create arbitration-specific variants of federal
procedural rules, like those concerning waiver, based on the FAA's “policy favoring arbitration.”
Moses H. Cone Memorial Hospital v. Mercury Constr. Corp., 460 U.S. 1, 24, 103 S.Ct. 927, 74
L.Ed.2d 765. That policy “is merely an acknowledgment of the FAA's commitment to overrule the
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judiciary's longstanding refusal to enforce agreements to arbitrate and to place such agreements
upon the same footing as other contracts.” Granite Rock Co. v. Teamsters, 561 U.S. 287, 302, 130
S.Ct. 2847, 177 L.Ed.2d 567 (internal quotation marks omitted). Accordingly, a court must hold a
party to its arbitration contract just as the court would to any other kind. But a court may not devise
novel rules to favor arbitration over litigation. See Dean Witter Reynolds Inc. v. Byrd, 470 U.S.
213, 218–221, 105 S.Ct. 1238, 84 L.Ed.2d 158. The federal policy is about treating arbitration
contracts like all others, not about fostering arbitration.


The text of the FAA makes clear that courts are not to create arbitration-specific procedural rules
like the one here. Section 6 of the FAA provides that any application under the statute—including
an application to stay litigation or compel arbitration—“shall be made and heard in the manner
provided by law for the making and hearing of motions” (unless the statute says otherwise). A
directive to treat arbitration applications “in the manner provided by law” for all other motions
is simply a command to apply the usual federal procedural rules, including any rules relating
to a motion's timeliness. Because the usual federal rule of waiver does not include a prejudice
requirement, Section 6 instructs that prejudice is not a condition of finding that a party waived its
right to stay litigation or compel arbitration under the FAA.


Stripped of its prejudice requirement, the Eighth Circuit's current waiver inquiry would focus
on Sundance's conduct. Did Sundance knowingly relinquish the right to arbitrate by acting
inconsistently with that right? On remand, the Court of Appeals may resolve that question, or
determine that a different procedural framework (such as forfeiture) is appropriate. The Court's
sole holding today is that it may not make up a new procedural rule based on the FAA's “policy
favoring arbitration.” Pp. 1712 - 1714.


992 F.3d 711, vacated and remanded.


KAGAN, J., delivered the opinion for a unanimous Court.
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Opinion


Justice KAGAN delivered the opinion of the Court.


*1710  When a party who has agreed to arbitrate a dispute instead brings a lawsuit, the Federal
Arbitration Act (FAA) entitles *1711  the defendant to file an application to stay the litigation. See
9 U.S.C. § 3. But defendants do not always seek that relief right away. Sometimes, they engage
in months, or even years, of litigation—filing motions to dismiss, answering complaints, and
discussing settlement—before deciding they would fare better in arbitration. When that happens,
the court faces a question: Has the defendant's request to switch to arbitration come too late?


Most Courts of Appeals have answered that question by applying a rule of waiver specific to the
arbitration context. Usually, a federal court deciding whether a litigant has waived a right does not
ask if its actions caused harm. But when the right concerns arbitration, courts have held, a finding
of harm is essential: A party can waive its arbitration right by litigating only when its conduct
has prejudiced the other side. That special rule, the courts say, derives from the FAA's “policy
favoring arbitration.”


We granted certiorari to decide whether the FAA authorizes federal courts to create such an
arbitration-specific procedural rule. We hold it does not.


I


Petitioner Robyn Morgan worked as an hourly employee at a Taco Bell franchise owned by
respondent Sundance. When applying for the job, she signed an agreement to “use confidential
binding arbitration, instead of going to court,” to resolve any employment dispute. App. 77.


Despite that agreement, Morgan brought a nationwide collective action against Sundance in federal
court for violations of the Fair Labor Standards Act. Under that statute, employers must pay
overtime to covered employees who work more than 40 hours in a week. See 29 U.S.C. § 207(a).
Morgan alleged that Sundance routinely flouted the Act—most notably, by recording hours worked
in one week as instead worked in another to prevent any week's total from exceeding 40. See App.
12.
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Sundance initially defended itself against Morgan's suit as if no arbitration agreement existed.
Sundance first moved to dismiss the suit as duplicative of a collective action previously brought
by other Taco Bell employees. In that motion, Sundance suggested that Morgan either “join”
the earlier suit or “refile her claim on an individual basis.” Id., at 39. But Morgan declined
the invitation to litigate differently, and the District Court denied Sundance's motion. Sundance
then answered Morgan's complaint, asserting 14 affirmative defenses—but none mentioning the
arbitration agreement. Soon afterward, Sundance met in a joint mediation with the named plaintiffs
in both collective actions. The other suit settled, but Morgan's did not. She and Sundance began
to talk about scheduling the rest of the litigation.


And then—nearly eight months after the suit's filing—Sundance changed course. It moved to stay
the litigation and compel arbitration under Sections 3 and 4 of the FAA. See § 3 (providing for a stay
of judicial proceedings on “issue[s] referable to arbitration”); § 4 (providing for an order “directing
the parties to proceed to arbitration”). Morgan opposed the motion, arguing that Sundance had
waived its right to arbitrate by litigating for so long. Sundance responded that it had asserted its
right as soon as this Court's decision in Lamps Plus, Inc. v. Varela, 587 U. S. ––––, 139 S.Ct. 1407,
203 L.Ed.2d 636 (2019), clarified that the arbitration would proceed on a bilateral (not collective)
basis.


The courts below applied Eighth Circuit precedent to decide the waiver issue. See 992 F.3d 711,
713–715 (2021); No. 4:18–cv–316 (ND Iowa, June 28, 2019), App. to Pet. *1712  for Cert. 21–
33. Under that Circuit's test, a party waives its contractual right to arbitration if it knew of the
right; “acted inconsistently with that right”; and—critical here—“prejudiced the other party by
its inconsistent actions.” Erdman Co. v. Phoenix Land & Acquisition, LLC, 650 F.3d 1115, 1117
(C.A.8 2011). The prejudice requirement, as explained later, is not a feature of federal waiver law
generally. See infra, at 1712 - 1713. The Eighth Circuit adopted the requirement in the arbitration
context because of the “federal policy favoring arbitration.” Erdman, 650 F.3d at 1120; see id.,
at 1117.


Although the District Court found the prejudice requirement satisfied, the Court of Appeals
disagreed and sent Morgan's case to arbitration. The panel majority reasoned that the parties had not
yet begun formal discovery or contested any matters “going to the merits.” 992 F.3d at 715. Judge
Colloton dissented. He argued that Sundance had “led Morgan to waste time and money” opposing
the motion to dismiss and “engaging in a fruitless mediation.” Id., at 717. More fundamentally,
he raised doubts about the Eighth Circuit's prejudice requirement. Outside the arbitration context,
Judge Colloton observed, prejudice is not needed for waiver. See id., at 716. In line with that
general principle, he continued, “some circuits allow a finding of waiver of arbitration without a
showing of prejudice.” Id., at 716–717.
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We granted certiorari, 595 U. S. ––––, 142 S.Ct. 482, 211 L.Ed.2d 292 (2021), to resolve that
circuit split. Nine circuits, including the Eighth, have invoked “the strong federal policy favoring
arbitration” in support of an arbitration-specific waiver rule demanding a showing of prejudice. 1


Two circuits have rejected that rule. 2  We do too.


1 Joca-Roca Real Estate, LLC v. Brennan, 772 F.3d 945, 948 (C.A.1 2014); see O.
J. Distributing, Inc. v. Hornell Brewing Co., 340 F.3d 345, 355–356 (C.A.6 2003);
PaineWebber Inc. v. Faragalli, 61 F.3d 1063, 1068–1069 (C.A.3 1995); S & H Contractors,
Inc. v. A. J. Taft Coal Co., 906 F.2d 1507, 1514 (C.A.11 1990); Miller Brewing Co. v. Fort
Worth Distributing Co., 781 F.2d 494, 497 (C.A.5 1986); ATSA of Cal., Inc. v. Continental
Ins. Co., 702 F.2d 172, 175 (C.A.9 1983); Carolina Throwing Co. v. S & E Novelty Corp.,
442 F.2d 329, 331 (C.A.4 1971) (per curiam); Carcich v. Rederi A/B Nordie, 389 F.2d 692,
696 (C.A.2 1968).


2 See St. Mary's Medical Center of Evansville, Inc., v. Disco Aluminum Prods. Co., 969 F.2d
585, 590 (C.A.7 1992); National Foundation for Cancer Research v. A. G. Edwards & Sons,
Inc., 821 F.2d 772, 774, 777 (C.A.D.C. 1987).


II


We decide today a single issue, responsive to the predominant analysis in the Courts of Appeals,
rather than to all the arguments the parties have raised. In their briefing, the parties have disagreed
about the role state law might play in resolving when a party's litigation conduct results in the
loss of a contractual right to arbitrate. The parties have also quarreled about whether to understand
that inquiry as involving rules of waiver, forfeiture, estoppel, laches, or procedural timeliness. We
do not address those issues. The Courts of Appeals, including the Eighth Circuit, have generally
resolved cases like this one as a matter of federal law, using the terminology of waiver. For today,
we assume without deciding they are right to do so. We consider only the next step in their
reasoning: that they may create arbitration-specific variants of federal procedural rules, like those
concerning waiver, based on the FAA's “policy favoring arbitration.” Moses H. Cone Memorial
Hospital v. Mercury Constr. Corp., 460 U.S. 1, 24, 103 S.Ct. 927, 74 L.Ed.2d 765 (1983). They
cannot. For that reason, the Eighth Circuit was wrong *1713  to condition a waiver of the right
to arbitrate on a showing of prejudice.


[1]  [2]  [3]  [4] Outside the arbitration context, a federal court assessing waiver does not
generally ask about prejudice. Waiver, we have said, “is the intentional relinquishment or
abandonment of a known right.” United States v. Olano, 507 U.S. 725, 733, 113 S.Ct. 1770, 123
L.Ed.2d 508 (1993) (internal quotation marks omitted). To decide whether a waiver has occurred,
the court focuses on the actions of the person who held the right; the court seldom considers the
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effects of those actions on the opposing party. That analysis applies to the waiver of a contractual
right, as of any other. As Judge Colloton noted in dissent below, a contractual waiver “normally is
effective” without proof of “detrimental reliance.” 992 F.3d at 716; see Cabinetree of Wisconsin,
Inc. v. Kraftmaid Cabinetry, Inc., 50 F.3d 388, 390 (C.A.7 1995) (Posner, C. J., for the Court).
So in demanding that kind of proof before finding the waiver of an arbitration right, the Eighth
Circuit applies a rule found nowhere else—consider it a bespoke rule of waiver for arbitration.


The Eighth Circuit's arbitration-specific rule derives from a decades-old Second Circuit decision,
which in turn grounded the rule in the FAA's policy. See Carcich v. Rederi A/B Nordie, 389 F.2d
692, 696 (C.A.2 1968); Erdman, 650 F.3d at 1120, n. 4 (“trac[ing] the origins of [the Eighth
Circuit's] prejudice requirement to Carcich”). “[T]here is,” the Second Circuit declared, “an
overriding federal policy favoring arbitration.” Carcich, 389 F.2d at 696. For that reason, the court
held, waiver of the right to arbitrate “is not to be lightly inferred”: “[M]ere delay” in seeking a stay
of litigation, “without some resultant prejudice” to the opposing party, “cannot carry the day.” Ibid.
Over the years, both that rule and its reasoning spread. Circuit after circuit (with just a couple of
holdouts) justified adopting a prejudice requirement based on the “liberal national policy favoring
arbitration.” Carolina Throwing Co. v. S & E Novelty Corp., 442 F.2d 329, 331 (C.A.4 1971) (per
curiam); see, e.g., PaineWebber Inc. v. Faragalli, 61 F.3d 1063, 1068–1069 (C.A.3 1995); Shinto
Shipping Co. v. Fibrex & Shipping Co., Inc., 572 F.2d 1328, 1330 (C.A.9 1978).


[5]  [6]  [7]  [8]  [9] But the FAA's “policy favoring arbitration” does not authorize federal courts
to invent special, arbitration-preferring procedural rules. Moses H. Cone, 460 U.S. at 24, 103
S.Ct. 927. Our frequent use of that phrase connotes something different. “Th[e] policy,” we have
explained, “is merely an acknowledgment of the FAA's commitment to overrule the judiciary's
longstanding refusal to enforce agreements to arbitrate and to place such agreements upon the same
footing as other contracts.” Granite Rock Co. v. Teamsters, 561 U.S. 287, 302, 130 S.Ct. 2847, 177
L.Ed.2d 567 (2010) (internal quotation marks omitted). Or in another formulation: The policy is
to make “arbitration agreements as enforceable as other contracts, but not more so.” Prima Paint
Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 404, n. 12, 87 S.Ct. 1801, 18 L.Ed.2d 1270
(1967). Accordingly, a court must hold a party to its arbitration contract just as the court would to
any other kind. But a court may not devise novel rules to favor arbitration over litigation. See Dean
Witter Reynolds Inc. v. Byrd, 470 U.S. 213, 218–221, 105 S.Ct. 1238, 84 L.Ed.2d 158 (1985). If
an ordinary procedural rule—whether of waiver or forfeiture or what-have-you—would counsel
against enforcement of an arbitration contract, then so be it. The federal policy is about treating
arbitration contracts like all others, not about fostering arbitration. See ibid.; *1714  National
Foundation for Cancer Research v. A. G. Edwards & Sons, Inc., 821 F.2d 772, 774 (C.A.D.C. 1987)
(“The Supreme Court has made clear” that the FAA's policy “is based upon the enforcement of
contract, rather than a preference for arbitration as an alternative dispute resolution mechanism”).
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[10]  [11] And indeed, the text of the FAA makes clear that courts are not to create arbitration-
specific procedural rules like the one we address here. Section 6 of the FAA provides that any
application under the statute—including an application to stay litigation or compel arbitration
—“shall be made and heard in the manner provided by law for the making and hearing of
motions” (unless the statute says otherwise). A directive to a federal court to treat arbitration
applications “in the manner provided by law” for all other motions is simply a command to apply
the usual federal procedural rules, including any rules relating to a motion's timeliness. Or put
conversely, it is a bar on using custom-made rules, to tilt the playing field in favor of (or against)
arbitration. As explained above, the usual federal rule of waiver does not include a prejudice
requirement. So Section 6 instructs that prejudice is not a condition of finding that a party, by
litigating too long, waived its right to stay litigation or compel arbitration under the FAA.


Stripped of its prejudice requirement, the Eighth Circuit's current waiver inquiry would focus
on Sundance's conduct. Did Sundance, as the rest of the Eighth Circuit's test asks, knowingly
relinquish the right to arbitrate by acting inconsistently with that right? See supra, at 1711 - 1712.
On remand, the Court of Appeals may resolve that question, or (as indicated above) determine
that a different procedural framework (such as forfeiture) is appropriate. See supra, at 1712. Our
sole holding today is that it may not make up a new procedural rule based on the FAA's “policy
favoring arbitration.”


* * *


For the reasons stated, we vacate the judgment of the Court of Appeals and remand the case for
further proceedings consistent with this opinion.


It is so ordered.


All Citations


142 S.Ct. 1708, 212 L.Ed.2d 753, 22 Cal. Daily Op. Serv. 4707, 2022 Daily Journal D.A.R. 5158,
29 Fla. L. Weekly Fed. S 290
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MORTON ENGINEERING & CONSTRUCTION, INC., Plaintiff and Respondent,
v.


STANLEY DOUGLAS PATSCHECK, Defendant and Appellant.


No. F033184.
Court of Appeal, Fifth District, California.


Mar. 7, 2001.


[Opinion certified for partial publication. *  ]


* Pursuant to California Rules of Court, rules 976(b) and 976.1, this opinion is certified for
publication with the exception of parts II-VI.


SUMMARY


In a civil action, a subcontractor obtained a judgment against the contractor for nonpayment for
work completed on a public works project. The judgment included penalties for failure to pay
progress payments and retention proceeds within the time required by Bus. & Prof. Code, § 7108.5.
(Superior Court of Kern County, No. 235702, Sidney P. Chapin, Judge.)


The Court of Appeal affirmed the judgment. The court held that the trial court properly awarded
penalties pursuant to Bus. & Prof. Code, § 7108.5, for failure to pay progress payments and
retention proceeds within the time required. The statute's 2 percent penalty provision is not limited
to disciplinary actions before the Contractor's State License Board. The statute provides that a
violation shall constitute a cause for disciplinary action and shall subject the licensee to a penalty.
The next sentence of the statute authorizes recovery of attorney fees and costs to successful civil
litigants. The amendment adding the penalty was intended to provide an incentive for contractors
to pay subcontractors in a timely manner. The optimum method to achieve this goal is to allow
recovery of the penalty both in disciplinary proceedings and in civil actions. (Opinion by Cornell,
J., with Vartabedian, Acting P. J., and Buckley, J., concurring.)


HEADNOTES
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(1a, 1b, 1c)
Public Works and Contracts § 6--Contracts--Contractors' Liabilities--Statutory Penalty for
Nonpayment of Subcontractor-- *713  Availability of Penalty in Civil Actions.
In a civil action in which a subcontractor obtained a judgment against the contractor for
nonpayment for work completed on a public works project, the trial court properly awarded
penalties for failure to pay progress payments and retention proceeds within the time required by
Bus. & Prof. Code, § 7108.5. The statute's 2 percent penalty provision is not limited to disciplinary
actions before the Contractors' State License Board (CSLB). The statute provides that a violation
shall constitute a cause for disciplinary action and shall subject the licensee to a penalty. The next
sentence of the statute authorizes recovery of attorney fees and costs to successful civil litigants.
Although only the CSLB can discipline a contractor, it does not automatically follow that the 2
percent penalty can be recovered only in CSLB proceedings. The amendment adding the penalty
was intended to provide an incentive for contractors to pay subcontractors in a timely manner.
The optimum method to achieve this goal is to allow recovery of the penalty both in disciplinary
proceedings and in civil actions. The legislative history supports this interpretation, as does case
law interpreting statutes with similar penalty provisions (Pub. Contract Code, §§ 7107, 10262.5).


[See 1 Witkin, Summary of Cal. Law (9th ed. 1987) Contracts, § 90.]


(2a, 2b)
Statutes § 30--Construction--Language--Plain Meaning Rule-- Legislative History.
The court's primary task in construing a statute is to determine the Legislature's intent. The
court first turns to the words themselves for the answer. When statutory language is clear and
unambiguous there is no need for construction, and the court will not indulge in it. The court
will not speculate that the Legislature meant something other than what it said. Nor will the court
rewrite a statute to posit an unexpressed intent. If the intent of the Legislature cannot be gleaned
from the language of the statute, or if the statute is susceptible to more than one interpretation, the
court may consider the legislative history of the statute.


COUNSEL
Law Offices of Brett V. Myers and Brett V. Myers for Defendant and Appellant.
Klein, DeNatale, Goldner, Cooper, Rosenlieb & Kimball, Barry L. Goldner and Timothy G.
Scanlon for Plaintiff and Respondent. *714


CORNELL, J.


Respondent Morton Engineering & Construction, Inc. (Morton), was hired by appellant Stanley
Douglas Patscheck (Patscheck), as a subcontractor on a public works project. Patscheck failed to
pay Morton for its work. Morton obtained a judgment that included penalties for failure to pay
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progress payments and retention proceeds within the time required by Business and Professions
Code section 7108.5 1  and Public Contract Code section 7107.


1 All statutory references will be to the Business and Professions Code unless otherwise stated.


Patscheck appeals asserting the penalty provision in section 7108.5 can only be awarded
in a disciplinary action before the Contractors' State License Board (CSLB), the trial court
miscalculated the interest and penalties, and Morton was not entitled to payment for the extra work.


In the published portion of this opinion we conclude the penalty provision found in section 7108.5
is recoverable in either a disciplinary action before the CSLB or in a civil action filed by the
subcontractor. We will affirm the judgment.


Statement of Facts and the Case
El Tejon Unified School District (School District) contracted with Patscheck for what appears to be
the construction of a gymnasium and football stadium (Prime Contract). Patscheck hired various
subcontractors including Raul Gonzales (Gonzales). Gonzales, who was to provide the concrete
and structural steel for the project, apparently breached the subcontract and was overpaid, causing
Patscheck financial problems on the project.


After Gonzales abandoned the project, Patscheck entered into an oral agreement with plaintiff to
complete the concrete work for the sum of $112,800. Morton completed the work in accordance
with the plans and specifications.


By September 1996, Patscheck received payment for the entire contract amount from the School
District, less the 10 percent retention. Patscheck failed to pay Morton $31,520 admittedly due
under the contract. The reason given by Patscheck was the financial problems caused by Gonzales.


Morton filed a complaint in February 1998 containing five causes of action including breach of
contract and various common counts to recover *715  the same sum of money. Penalties pursuant
to section 7108.5 and Public Contract Code section 7107 were requested. Patscheck timely filed
an answer asserting various affirmative defenses.


Patscheck was paid all retention proceeds by July 1998. When Patscheck received the retention
proceeds from the School District, he apparently offered Morton $42,800 as full and final
settlement of all claims arising out of the project. 2  This was the amount Patscheck admitted was
due Morton under the contract, but excluded the extra work, interest and penalties. Morton rejected
the offer.
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2 The answer alleges Patscheck offered Morton all amounts due, but no evidence was admitted
at trial on this assertion. Nonetheless, Patscheck argues throughout his brief that he offered
Morton $42,800 to settle this matter.


A one-half-day court trial resulted in judgment for Morton in the amount of $111,316.73 which
included all sums due under the contract plus the extra work, interest, penalties, attorney fees and
costs. Neither side requested a statement of decision.


Discussion


I. The Penalty in Section 7108.5 Is Recoverable in a Civil Action
(1a) Section 7108.5 3  provides that upon receipt of a progress payment, the contractor must pay
any subcontractor within 10 days the amounts allowed the contractor for the work performed by
the subcontractor. The contractor may withhold from a progress payment up to 150 percent of
any amount over which a good faith dispute exists. Two sanctions are provided in the event that
a contractor fails to pay the subcontractor as required: a *716  disciplinary proceeding and/or a
penalty of 2 percent per month on the outstanding balance payable to the subcontractor (2 percent
penalty). In the event an action is instituted to collect funds wrongfully withheld, the prevailing
party is entitled to recover attorney fees and costs. The issue raised by this appeal is whether the
subcontractor can recover the 2 percent penalty in a disciplinary proceeding before the CSLB, or
in a civil action, or in both. There is no published authority interpreting the statute.


3 Section 7108.5 provides:
“A prime contractor or subcontractor shall pay to any subcontractor, not later than 10 days
of receipt of each progress payment, unless otherwise agreed to in writing, the respective
amounts allowed the contractor on account of the work performed by the subcontractors,
to the extent of each subcontractor's interest therein. In the event that there is a good faith
dispute over all or any portion of the amount due on a progress payment from the prime
contractor or subcontractor to a subcontractor, then the prime contractor or subcontractor
may withhold no more than 150 percent of the disputed amount.
“Any violation of this section shall constitute a cause for disciplinary action and shall subject
the licensee to a penalty, payable to the subcontractor, of 2 percent of the amount due per
month for every month that payment is not made. In any action for the collection of funds
wrongfully withheld, the prevailing party shall be entitled to his or her attorney's fees and
costs.
“The sanctions authorized under this section shall be separate from, and in addition to, all
other remedies either civil, administrative, or criminal.
“This section applies to all private works of improvement and to all public works of
improvement, except where Section 10262 of the Public Contract Code applies.”
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(2a) Our primary task in construing a statute is to determine the Legislature's intent. (Brown v. Kelly
Broadcasting Co. (1989) 48 Cal.3d 711, 724 [257 Cal.Rptr. 708, 771 P.2d 406].) We first turn to
the words themselves for the answer. (People v. Knowles (1950) 35 Cal.2d 175, 182 [217 P.2d 1].)
When statutory language is clear and unambiguous there is no need for construction, and we will
not indulge in it. (Solberg v. Superior Court (1977) 19 Cal.3d 182, 198 [137 Cal.Rptr. 460, 561 P.2d
1148].) We will not speculate that the Legislature meant something other than what it said. Nor will
we rewrite a statute to posit an unexpressed intent. (Woodmansee v. Lowery (1959) 167 Cal.App.2d
645, 652 [334 P.2d 991].) If the intent of the Legislature cannot be gleaned from the language
of the statute, we may consider the legislative history of the statute. (People v. Snook (1997) 16
Cal.4th 1210, 1219 [69 Cal.Rptr.2d 615, 947 P.2d 808]; Dyna-Med, Inc. v. Fair Employment &
Housing Com. (1987) 43 Cal.3d 1379, 1387 [241 Cal.Rptr. 67, 743 P.2d 1323].)


(1b) Neither of the two sanctions found in section 7108.5 states the forum in which it can be
recovered. Naturally, only the CSLB can discipline a contractor. (§ 7090.) However, it does not
automatically follow that the 2 percent penalty can only be recovered in proceedings before the
CSLB. Since section 7108.5 does not limit recovery of the 2 percent penalty only to disciplinary
proceedings, the plain meaning of the statute would appear to allow recovery of the 2 percent
penalty in either a disciplinary proceeding or a civil action.


Patscheck contends that had the Legislature intended the 2 percent penalty to be recoverable in
a civil action, it would have included the provision in the sentence that authorizes recovery of
attorney fees and costs to the successful civil litigant. According to Patscheck, by including the
penalty in the sentence that also exposes a violating contractor to discipline before the CSLB, the
Legislature evinced the intent to allow recovery of the 2 percent penalty only in actions before the
CSLB. In other words, the first sentence is limited to proceedings before the CSLB and the second
sentence is applicable to civil actions. *717


We do not find the emphasis on which sentence the 2 percent penalty is included to be justified.
The first sentence indicates the two sanctions to which a contractor who violates section 7108.5
may be subject. The second sentence is not a sanction against the contractor. The subcontractor
who institutes the collection action also is subject to attorney fees if the court rejects his or her
claim. A provision that has equal application to both parties is not a sanction against one of the
parties. Therefore, we conclude that placing the sanctions and attorney fees provision in separate
sentences does not indicate an intent on the part of the Legislature to allow recovery of the 2
percent penalty only in disciplinary actions.


(2b) We look to the legislative history of the statute if it is susceptible to more than one
interpretation to assist in determining the intent of the Legislature. (Robinson v. Fair Employment
& Housing Com. (1992) 2 Cal.4th 226, 234 [5 Cal.Rptr.2d 782, 825 P.2d 767].) ( 1c) The 2 percent
penalty was added to the statute by amendment in 1990. Prior to this amendment, the only sanction
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was a disciplinary action before the CSLB. Despite the threat of discipline, the Legislature found
there was a continuing problem with subcontractors receiving timely payment for their work; the
amendment was to provide an incentive for contractors to pay subcontractors in a timely manner
by providing remedies to the unpaid subcontractor. Repeated references are made to subjecting
the contractor to a penalty of 2 percent per month and attorney fees. 4


4 See, e.g., Assembly Committee on Governmental Efficiency and Consumer Protection,
Report on Assembly Bill No. 2620 (1989-1990 Reg. Sess.); Assembly Committee on
Governmental Efficiency and Consumer Protection, Republican Analysis of Assembly Bill
No. 2620 (1989-1990 Reg. Sess.) March 9, 1990; Senate Committee on Judiciary, Analysis
of Assembly Bill No. 2620 (1989-1990) Reg. Sess.) as amended May 16, 1990; Assembly
Committee on Governmental Efficiency and Consumer Protection, third reading analysis
of Assembly Bill No. 2620 (1989-1990 Reg. Sess.) as amended March 8, 1990; Assembly
Concurring in Senate Amendment to Assembly Bill No. 2620 (1989-1990 Reg. Sess.) as
amended June 1, 1990.


The optimum method to achieve the stated goals of this legislation is to allow recovery of the
penalty both in disciplinary proceedings and in civil actions. The numerous references in the
legislative history to subjecting the contractor to the 2 percent penalty and attorney fees supports
our interpretation since a contractor is exposed to both items of recovery only in a civil action.


We do not agree with Patscheck that allowing recovery of prejudgment interest (Civ. Code, §
3287) and the 2 percent penalty would result in a double recovery for the subcontractor. Patscheck
ignores the distinct purposes of the two items of recovery. Prejudgment interest is intended to
*718  compensate the subcontractor for loss of use of the funds. (Wisper Corp. v. California
Commerce Bank (1996) 49 Cal.App.4th 948, 960 [57 Cal.Rptr.2d 141].) The 2 percent penalty is
intended to penalize the contractor for failing to comply with statutory requirements. To preclude
recovery of both the 2 percent penalty and prejudgment interest would defeat the purpose of the
statute and reduce the impact of the 2 percent penalty. If the Legislature had intended this result,
it would have so stated. (See, e.g., Pub. Contract Code, § 7107.)


Patscheck's reliance on the legislative history of the 1996 amendment to section 7108.5 is
misplaced. In 1996 the Legislature amended section 7108.5 to clarify that the 2 percent penalty
was payable to the subcontractor and not the CSLB. The legislation was proposed by the CSLB
to “clean up” several statutes. The legislative history indicates that even though the statute had
been interpreted to mean the contractor was to pay the 2 percent penalty to the subcontractor, the
Attorney General had to argue on several occasions that the 2 percent penalty was not to be paid
to the CSLB. (Sen. Rules Com., Off. of Sen. Floor Analyses, 3d reading analysis of Sen. Bill No.
1557 (1995-1996 Reg. Sess.) as amended Aug. 21, 1996, p. 3.)
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Patscheck reasons that since the Attorney General argued that the penalty was to be paid to the
subcontractor, the penalty was being pursued in a disciplinary action. According to Patscheck, this
is evidence that the Legislature intended recovery of the 2 percent penalty only in disciplinary
proceedings.


This language in the legislative history to the 1996 amendment does not support this conclusion.
It is unclear from the cited comment whether the Attorney General was required to make this
argument in a disciplinary proceeding or in a civil action instituted by the subcontractor in
opposition to the contractor's argument that the 2 percent penalty was only recoverable by the
CSLB. Moreover, our conclusion that section 7108.5 allows recovery of the 2 percent penalty in
either a disciplinary proceeding or a civil action is consistent with the Attorney General appearing
either before the CSLB or a trial court.


We also find support for our conclusion in Public Contract Code sections 7107 and 10262.5. (Dyna-
Med, Inc. v. Fair Employment & Housing Com., supra, 43 Cal.3d at p. 1387 [statutes relating to the
same subject must be harmonized to the extent possible].) Public Contract Code section 7107, 5


subdivision (d) requires the contractor on any work of public improvement to pay the subcontractor
its portion of the retention proceeds within seven *719  days of receipt by the contractor. 6  The
failure of the contractor to comply with this requirement subjects the contractor, in lieu of interest,
to a penalty of 2 percent per month on the outstanding balance due the subcontractor. (Pub. Contract
Code, § 7107, subd. (f).) An attorney fee provision identical to that contained in section 7108.5 is
included. (Pub. Contract Code, § 7107, subd. (f).)


5 Public Contract Code section 7107 states:
“(a) This section is applicable with respect to all contracts entered into on or after January
1, 1993, relating to the construction of any public work of improvement.
“(b) The retention proceeds withheld from any payment by the public entity from the original
contractor, or by the original contractor from any subcontractor, shall be subject to this
section.
“(c) Within 60 days after the date of completion of the work of improvement, the retention
withheld by the public entity shall be released. In the event of a dispute between the public
entity and the original contractor, the public entity may withhold from the final payment an
amount not to exceed 150 percent of the disputed amount. For purposes of this subdivision,
'completion' means any of the following: [¶] ... [¶]
“(d) Subject to subdivision (e), within seven days from the time that all or any portion of
the retention proceeds are received by the original contractor, the original contractor shall
pay each of its subcontractors from whom retention has been withheld, each subcontractor's
share of the retention received. However, if a retention payment received by the original
contractor is specifically designated for a particular subcontractor, payment of the retention
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shall be made to the designated subcontractor, if the payment is consistent with the terms
of the subcontract.
“(e) The original contractor may withhold from a subcontractor its portion of the retention
proceeds if a bona fide dispute exists between the subcontractor and the original contractor.
The amount withheld from the retention payment shall not exceed 150 percent of the
estimated value of the disputed amount.
“(f) In the event that retention payments are not made within the time periods required by
this section, the public entity or original contractor withholding the unpaid amounts shall be
subject to a charge of 2 percent per month on the improperly withheld amount, in lieu of
any interest otherwise due. Additionally, in any action for the collection of funds wrongfully
withheld, the prevailing party shall be entitled to attorney's fees and costs. [¶] ... [¶]
“(h) Any attempted waiver of the provisions of this section shall be void as against the public
policy of this state.”


6 At the time of this action, the contractor had 10 days to pay the subcontractor his share of
the retention proceeds.


Public Contract Code section 10262.5 7  is the companion section to section 7108.5 for contacts
within the State Contract Act ( *720  Pub. Contract Code, § 10100 et seq.). A general contractor
is required to pay subcontractors their portion of the progress payment within 10 days of the
contractor receiving the progress payment. (Pub. Contract Code, § 10262.5, subd. (a).) Failure of
the contractor to comply with the requirements of this section requires the contractor to pay the
subcontractor a penalty of 2 percent of the outstanding balance per month for every month the
balance remains unpaid. (Ibid.) An attorney fee provision identical to that contained in section
7108.5 is included. (Pub. Contract Code, § 10262.5, subd. (a).) The sanctions in Public Contract
Code sections 10262.5 and 7107 do not include discipline by the CSLB.


7 Public Contract Code section 10262.5, subdivision (a) states: “Notwithstanding any other
provision of law, a prime contractor or subcontractor shall pay to any subcontractor, not
later than 10 days of receipt of each progress payment, the respective amounts allowed the
contractor on account of the work performed by the subcontractors, to the extent of each
subcontractor's interest therein. In the event that there is a good faith dispute over all or any
portion of the amount due on a progress payment from the prime contractor or subcontractor,
then the prime contractor or subcontractor may withhold no more than 150 percent of the
disputed amount.
“Any contractor who violates this section shall pay to the subcontractor a penalty of 2 percent
of the amount due per month for every month that payment is not made. In any action for
the collection of funds wrongfully withheld, the prevailing party shall be entitled to his or
her attorney's fees and costs.”
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Washington International Insurance Com. v. Superior Court (1998) 62 Cal.App.4th 981 [73
Cal.Rptr.2d 282] concluded that Public Contract Code section 10262.5 authorized a subcontractor
to recover the 2 percent penalty in a civil action. (62 Cal.App.4th at p. 987.) The pertinent language
of Public Contract Code section 10262.5 is virtually identical to Public Contract Code section
7107. Therefore, the conclusion of the court in Washington International that the 2 percent penalty
is recoverable in civil actions under Public Contract Code section 10262.5 is equally applicable to
actions under Public Contract Code section 7107. 8


8 Morton in this action recovered the 2 percent penalty on the wrongfully withheld retention
proceeds. Patscheck does not contend this penalty was improperly assessed.


Patscheck correctly points out that there is no mention in Public Contract Code section 10262.5
of disciplinary action and, therefore, Washington International is distinguishable from this case.
However, section 7108.5, Public Contract Code section 10262.5 and Public Contract Code section
7107 all serve the same remedial purpose: to encourage general contractors to pay timely their
subcontractors and to provide the subcontractor with a remedy in the event that the contractor
violates the statute. It would be inconsistent to hold that a subcontractor could not recover the
2 percent penalty in a civil action under section 7108.5, but could do so under Public Contract
Code sections 10262.5 and 7107. If we preclude recovery of the 2 percent penalty in civil actions
under section 7108.5 in this case, Morton would be entitled to recover the 2 percent penalty on the
withheld retention proceeds under Public Contract Code section 7107, but would not be able to
recover the 2 percent penalty on the withheld progress payment. We do not think the Legislature
intended such an inconsistent result. *721


II.-VI. *


* See footnote, ante, page 712.


. . . . . . . . . . .


Disposition
The judgment is affirmed. Costs on appeal awarded to Morton.


Vartabedian, Acting P. J., and Buckley, J., concurred. *722


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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234 Cal.App.4th 1319
Court of Appeal, Third District, California.


The PEOPLE, Plaintiff and Respondent,
v.


Charandeep SINGH, Defendant and Appellant.


C074191
|


Filed March 6, 2015
|


Review Denied June 24, 2015


Synopsis
Background: Defendant was convicted in the Superior Court, Sutter County, No. CRF11–1759,
Brian R. Aronson, J., of felony vandalism, making criminal threats, and assault with a deadly
weapon. Defendant appealed.


[Holding:] The Court of Appeal, Butz, J., held that any error in trial court's rejection of one of
defense counsel's peremptory strikes was not prejudicial.


Affirmed.


West Headnotes (13)


[1] Criminal Law Parties Entitled to Allege Error
Defendant had standing on appeal to challenge trial court's finding that defense counsel's
peremptory strikes were based on invidious group bias against Caucasian potential jurors
in violation of Batson and the prosecution's state right to representative jury, where the trial
court disallowed one of defense counsel's peremptory strikes, and defendant challenged
the finding that the strikes were improper rather than only the remedy. Cal. Const. art. 1,
§ 16.


[2] Criminal Law Error committed or invited by party complaining in general
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Defendant was not barred by the doctrine of invited error from challenging trial court's
finding that defense counsel's peremptory strikes were based on invidious group bias
against Caucasian potential jurors in violation of Batson and the prosecution's state right to
representative jury, since defendant challenged the finding that the strikes were improper
rather than only the remedy. Cal. Const. art. 1, § 16.


1 Cases that cite this headnote


[3] Criminal Law Overruling challenges to jurors
Any error was not prejudicial to defendant, in trial court's rejection of one of defense
counsel's peremptory strikes on the basis of the trial court's conclusion that defense
counsel engaged in invidious group bias against Caucasian potential jurors in violation
of Batson and the prosecution's state right to representative jury, even though defense
counsel objected that his exercise of peremptory challenges had been “chilled” by the
prosecutor's request to impose sanctions on defense counsel for any further improper
peremptory strikes, where defense counsel did not exhaust his peremptory challenges,
both the trial court and the prosecutor assured defense counsel he should not hesitate to
exercise his remaining peremptory challenges, and the trial court said defense counsel
could exercise a peremptory challenge against the same prospective juror again if defense
counsel could articulate a race-neutral reason. Cal. Const. art. 1, § 16.


3 Cases that cite this headnote


[4] Jury Peremptory challenges
Even though a subjective noninvidious bias is permissible under Batson and state right to
representative jury, the trial court nonetheless has discretion to assess how reasonable or
plausible a justification based on it may be under accepted trial strategies in determining
whether it is genuine. Cal. Const. art. 1, § 16.


[5] Criminal Law Overruling challenges to jurors
The use of a peremptory challenge to remedy an erroneous denial of a challenge to a
prospective juror for cause does not infringe on the constitutional right to a fair trial. U.S.
Const. Amend. 6.


5 Cases that cite this headnote


[6] Constitutional Law Selection and Qualifications;  Voir Dire
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Criminal Law Overruling challenges to jurors
The erroneous overruling of a peremptory challenge to a prospective juror pursuant to
Batson is not a structural violation of a defendant's right to due process under the federal
Constitution requiring reversal without a showing of prejudice, and states are free as a
result to determine the effect of such error as a matter of state law. U.S. Const. Amend. 14.


[7] Criminal Law Prejudice to rights of party as ground of review
If there was adequate legal representation and an absence of any bias on the part of the
court or jury, most constitutional errors are subject to appellate courts' review for prejudice.


4 Cases that cite this headnote


[8] Criminal Law Judgment, sentence, and punishment
Criminal Law Presumption as to Effect of Error;  Burden
Absent structural error, in both civil and criminal appeals the judgment is presumed
correct, and a record silent on a point cannot overcome this presumption.


3 Cases that cite this headnote


[9] Criminal Law Presumption as to Effect of Error;  Burden
To establish prejudicial error under state law, it is not enough for an appellant to identify
an error in the proceedings in the trial court without affirmatively establishing how the
error caused a miscarriage of justice, and mere speculations of prejudice are insufficient
to carry this burden.


7 Cases that cite this headnote


[10] Criminal Law Presumption as to Effect of Error;  Burden
Criminal Law Overruling challenges to jurors
An error in overruling a peremptory challenge to a prospective juror does not result in
any fundamental unfairness or interference with the reliability of the jury's factfinding
function, and thus it is not structural error under state law, and a defendant must
affirmatively demonstrate prejudice.


4 Cases that cite this headnote
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[11] Criminal Law Competency of jurors and challenges
Criminal Law Overruling challenges to jurors
Properly preserving a claim that a trial court erroneously limited a defendant's free exercise
of peremptory challenges and thereby caused the participation of a juror whom the
defendant found objectionable requires the exhaustion of peremptory challenges or a valid
justification for the failure to do so, and an objection in the trial court to the jury as finally
constituted.


1 Cases that cite this headnote


[12] Attorneys and Legal Services Other particular conduct
The duty of zealous advocacy on behalf of a client is limited to lawful behavior, and
thus sanctions for unlawful peremptory challenges to prospective jurors do not impede
counsel's representation.


[13] Criminal Law Orders after judgment in general
Counsel has the remedy of appeal for monetary sanctions erroneously imposed on counsel.


See 5 Witkin & Epstein, Cal. Criminal Law (4th ed. 2012) Criminal Trial, § 589, 590.


1 Cases that cite this headnote


**792  APPEAL from a judgment of the Superior Court of Sutter County, Brian R. Aronson,
Judge. Affirmed. (Super. Ct. No. CRF11–1759)


Attorneys and Law Firms


Thomas P. Owen, Burlingame, under appointment by the Court of Appeal, for Defendant and
Appellant.


Kamala D. Harris, Attorney General, Dane R. Gillette, Chief Assistant Attorney General, Michael
P. Farrell, Assistant Attorney General, Carlos A. Martinez, Daniel B. Bernstein, Deputy Attorneys
General, for Plaintiff and Respondent.
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Opinion


BUTZ, J.


*1322  A jury found defendant Charandeep Singh guilty of felony vandalism, making criminal
threats, and assault with a deadly weapon (a baseball bat); it was unable to reach a verdict with
respect to counts alleging assault with a gun and brandishing a gun (as to which the trial court
stated that it was “prepared” to declare a mistrial, although we do not find any reflection in the
minutes of that action). The trial court sentenced defendant to state prison.


Defendant's appeal centers on the prosecution's successful motion contesting the exercise of
defense counsel's peremptory challenges as being premised on invidious group bias against
Caucasian potential jurors. (As a result, we will omit any account of the facts underlying
defendant's convictions.) Defendant does not challenge the nature of the remedy that the trial
court imposed (reseating the potential juror who had been the subject of the most recent
defense peremptory challenge). Rather, defendant argues that the trial court erred in granting the
prosecution's motion, and further that this erroneous grant of the motion—coupled with a threat
to impose sanctions against defense counsel for any further improper peremptory challenges—
chilled his trial counsel's advocacy during the rest of voir dire and accordingly **793  resulted in
an unfair trial. We shall affirm the judgment.


FACTUAL AND PROCEDURAL BACKGROUND


After the initial voir dire of the original 18 prospective jurors (12 in the jury box and six seated in
chairs in front of it), the parties stipulated to excusing a number of them for hardship or cause, and
exercised four peremptory challenges. The trial court seated additional prospective jurors. After the
parties stipulated to four more excusals for cause, Juror No. 416024 was among the replacements.


There was scant voir dire of Juror No. 416024. She had read “a little bit in the paper” about the case;
she worked as a mechanic, was married (to a mill *1323  foreman), and had an adult daughter in
nursing school. She had never served previously on a jury. She had been the victim of burglaries of
her home (25 years ago) and her cars (twice in the past five years); the police had not apprehended
anyone or recovered the property. This did not make her any more likely to convict defendant if
she were otherwise not convinced of his guilt, and she would not mind having someone of her
mindset sitting in judgment of her.


There was also brief voir dire of Juror No. 439656, who revealed that 40 years earlier she had
been convicted of assault after a teenager slapped the juror's small child; she paid a fine. She
did not believe the experience would affect her deliberations, because she felt she deserved her
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punishment. Her husband had been a police officer about 50 years earlier (before she met him),
which would not affect her evaluation of any police witnesses. She would be comfortable making
credibility determinations if presented with conflicting testimony. After she mentioned that her
two sons were both in prison, the parties conducted further private voir dire of Juror No. 439656
in chambers. One son had been convicted of burglaries, and the other for drug issues. She felt
they both deserved this punishment, and it would not affect the manner in which she evaluated
the case against defendant because she did not think that defendant should be punished regardless
of his guilt. For reasons not apparent on the record, defense counsel and the trial court believed
her responses merited concern short of cause to dismiss her. The trial court also denied a defense
challenge for cause to a secretary with (as the trial court found) only an attenuated link to a
Yuba County Superior Court judge against whom defense counsel had a standing peremptory
challenge as presiding judge she had convened a grand jury to indict him while he was pursuing
an appointment to the Yuba County bench that she did not support (see Santana v. Superior Court
(May 16, 2012, C066008, 2012 WL 1777801) [nonpub. opn.] & related cases [issuing peremptory
writ directing superior court to grant motion setting aside indictment] ).


Reconvening in open court, the prosecutor exercised a peremptory challenge to one prospective
juror and thereafter passed the jury for cause. Defense counsel first excused the secretary, and
then five additional prospective jurors; the last of these was Juror No. 416024. During the course
of these challenges, the prosecutor requested a sidebar conference. After the challenge to Juror
No. 416024, the prosecutor again asked to address the court outside the jury's presence. The court
asked Juror No. 416024 to remain in the courtroom while it conferred with counsel in chambers.


The prosecutor observed that defense counsel had exercised these peremptory challenges solely
against Caucasians and not against any seated prospective jurors who did not **794  appear to
be Caucasian. “[I]t just seems improbable to *1324  me that [defense counsel does not] find[ ]
[any] fault with any of the non-white jurors but has non-race-related reasons for striking the eight
that he has.” The court stated that it did appear to be true that the subjects of defense counsel's
peremptory challenges were all “non-minorities, and I'm not even sure whether that's an accurate
terminology anymore, but that's what I will use instead of whites because I don't like that word
either.” It observed that both race and ethnic origin can be “cognizable groups under the law.” It
thus concluded that the prosecutor had established a prima facie showing that invidious group bias
was the basis for the defense peremptory challenges.


Defense counsel offered justifications for the first seven peremptory challenges. In each instance,
the trial court agreed that the justifications at least on their face were neutral (although it did not
always agree with defense counsel's evaluation of the prospective jurors).
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This left Juror No. 416024. Defense counsel was concerned about her attitude because (as noted
above) she was the victim of an unsolved car burglary. Counsel speculated that this possibly could
have involved some type of vandalism, which was among the present charges.


Because it was already after 4:30 p.m., the court noted that it would reconvene on the motion on the
following day, at which point it would determine (as the prosecution requested) the credibility of
the proffered justifications for the challenges: “The trial court has a duty to determine the credibility
of the ... proffered explanations ..., which is what I will do tomorrow morning.” It asked Juror No.
416024 to return as well. 1


1 The trial court never expressly ruled on the justification for excusing Juror No. 416024.


In arguing against the motion, defense counsel pointed out that the jury panel was about 80 to
85 percent Caucasian, and there were six Caucasians seated in the jury box. He also asserted his
bona fides as an officer of the court in exercising his peremptory challenges. The court pointed
out that the 50-50 split among the seated jurors actually cut against defendant's argument, because
that was a much lower proportion than the panel. It did not discount the need for hunches in jury
selection, but in applying the close scrutiny necessary when peremptory challenges are contested
—particularly when there appeared to be a pattern—it found some of defense counsel's reasons
simply to be “disingenuous,” specifying in particular the defense peremptory challenges against
two men on the basis of their prior experience as jurors. It did not agree that the first, whose prior
criminal trial had settled, appeared angry in any respect, merely frustrated at the waste of time. As
for the other, who had served on a hung jury, the trial court agreed that he did appear frustrated
with the holdout minority but had also served on two other juries *1325  that did reach verdicts,
for which reason the basis for the challenge “just doesn't seem to me to be a very good reason” 2


because this would neutralize the one unsatisfactory experience. The court did not expressly rule
on the credibility of the remaining justifications for the peremptory challenges (including Juror
No. 416024).


2 Here and elsewhere the trial court used language couched in terms of whether it agreed with
the justification for the challenges. This is not a pertinent concern in evaluating a justification
for a peremptory. However, in light of the court's explicit statement on the previous day that
it would be focusing on credibility, we interpret the language it used in that manner.


Having found exclusion based on membership in a cognizable group, the court **795  asked
the prosecutor—who wanted to complete the trial promptly because a witness would be leaving
the area—for his preferred remedy. At first, the prosecutor did not want to reseat Juror No.
416024, because he was concerned she would hold this against the prosecution. He asked instead
simply to continue with voir dire and the imposition of monetary sanctions in the event of any
further impermissible challenges. The court nonetheless reseated Juror No. 416024 and restored







People v. Singh, 234 Cal.App.4th 1319 (2015)
184 Cal.Rptr.3d 790, 15 Cal. Daily Op. Serv. 2319, 2015 Daily Journal D.A.R. 2662


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 8


an additional challenge (for a total of three) to defense counsel, stating defense counsel “could
exercise [it] against [her] if he wanted to and he would just have to articulate a race-neutral reason.”
The court even suggested that her body language was “a little bit more tough than most of the
other[s],” and her demeanor after reseating her should be a subject of close scrutiny.


After additional voir dire, the trial court denied defense counsel's challenge to a juror in chambers
for cause, although it considered it “a close one.” During the discussion in chambers, the trial court
assured defense counsel that he should not hesitate to use his remaining peremptory challenges
if he had a proper basis for doing so, noting that it believed a challenge to this last juror would
be valid. The prosecutor pointed out that the six prospective jurors in front of the jury box now
subject to voir dire were Caucasian, so the exercise of a peremptory challenge would not raise a
suspicion in his mind. Defense counsel stated he nevertheless felt a chilling effect, because he was
concerned the judge would not evaluate jurors in the same way he did. He continued to express
concern with Juror No. 416024, asserting that she had “glared” at him “once or twice.” The court
stated that defense counsel should not be reluctant to excuse her on this basis.


Back in open court, defense counsel exercised a peremptory challenge against the subject of his
unsuccessful challenge for cause in chambers. After one more peremptory challenge from the
prosecutor, both counsel accepted the jury as constituted. 3  At the commencement of trial, defense
counsel noted *1326  for the record that he would have excused Juror No. 416024 because of the
manner in which she had been looking at him. He would also have excused Juror No. 439656 based
on the voir dire earlier in chambers that we have noted above. He asserted that he had declined to
excuse them out of concern that the court would not sustain the challenges.


3 Notably, defense counsel still had two unexercised peremptory challenges.


DISCUSSION


I. General Principles


Ultimately, we do not need to rule on the substance of the trial court's resolution of the prosecution's
motion to contest the defense peremptory challenges or the remedy it imposed. (We note here that
our summary of the proceedings should not be taken as tacit approval of the manner in which the
issue was addressed; e.g., see fns. 1–2, ante.) But to give context to this appeal, we will nonetheless
briefly note the pertinent principles that govern these motions.


Building upon the state and federal constitutional right to a representative cross-section of the
community on a jury, People v. Wheeler (1978) 22 Cal.3d 258, 148 Cal.Rptr. 890, 583 P.2d 748
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(Wheeler ) held that a peremptory challenge rooted in invidious group bias, i.e., a presumption
based on the mere status of a prospective juror as a member of a cognizable group rather than any
particular specific bias, is subject to objection if the opposing party can make a prima facie case
of an inference **796  to this effect. The burden then switches to the proponent of the challenge
to establish that it is rooted in a bona fide concern about a bias particular to the juror. (Id. at pp.
275–277, 280–281, 148 Cal.Rptr. 890, 583 P.2d 748; see People v. Fuller (1982) 136 Cal.App.3d
403, 423 & fn. 25, 186 Cal.Rptr. 283 [Wheeler requires only a reasonable inference for prima facie
showing]; see also Johnson v. California (2005) 545 U.S. 162, 168, 125 S.Ct. 2410, [162 L.Ed.2d
129, 138] [interpreting Wheeler as requiring “more likely than not” standard, which is too strict;
only inference is required].) The federal high court subsequently established the same principle as
a matter of the federal right to equal protection of a defendant and prospective jurors, as well as
the interest of the community at large in fair proceedings. (Batson v. Kentucky (1986) 476 U.S. 79,
87, 106 S.Ct. 1712, [90 L.Ed.2d 69, 81] (Batson ); accord, Powers v. Ohio (1991) 499 U.S. 400,
406, 111 S.Ct. 1364, [113 L.Ed.2d 411, 422] (Powers ).)


II. Defendant May Raise This Issue on Appeal


[1] The People contend defendant does not have “standing” to challenge the finding that defense
counsel committed a Wheeler–Batson violation, and we *1327  should accordingly dismiss the
appeal. The People misapprehend the nature of their supporting authority.


People v. Willis (2002) 27 Cal.4th 811, 118 Cal.Rptr.2d 301, 43 P.3d 130 (Willis ) is a case focused
not on the basis for a finding of a Wheeler–Batson violation, but on the remedy. It authorized
a trial court to craft a remedy (at the moving party's request) other than dismissal of the seated
juror and the remainder of the panel 4  as prescribed in Wheeler, supra, 22 Cal.3d at p. 282, 148
Cal.Rptr. 890, 583 P.2d 748. 5  (Willis, at p. 814, 118 Cal.Rptr.2d 301, 43 P.3d 130.) At the outset
of voir dire, the defense counsel had unsuccessfully sought to dismiss the panel as not having
a cross-section of minorities representative of the community; during voir dire, the trial court
then twice determined the defense counsel was “systematically” 6  excluding Caucasian males
with peremptory challenges, and—after input from the prosecutor, who argued that the Wheeler
remedy would only reward defense counsel with the result he desired—in each instance simply
resumed voir dire with the remainder of the panel (also issuing an order subjecting defense
counsel to personal monetary sanctions for any further violations). (Willis, at pp. 815–816, 118
Cal.Rptr.2d 301, 43 P.3d 130.) “As the present case demonstrates, situations can arise **797
in which the remedy of mistrial and dismissal of the [panel] accomplish nothing more than to
reward [the offending party] and postpone trial. Under such circumstances, and with the assent of
the [moving] party, the trial court should have the discretion to issue appropriate orders short of
outright dismissal of the remaining jury, including assessment of sanctions against [the offending
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party] ... and reseating any improperly [challenged] jurors if they are [still] available....” (Id. at p.
821, 118 Cal.Rptr.2d 301, 43 P.3d 130.)


4 Although the terms are frequently used interchangeably, the Supreme Court has designated
pool as the master list of potential jurors assembled from source lists, venire as the subgroup
of the pool assembled at the courthouse, and panel as the subgroup of the venire assigned
to a courtroom for voir dire. (People v. Bell (1989) 49 Cal.3d 502, 520, fn. 3, 262 Cal.Rptr.
1, 778 P.2d 129; cf. Code Civ. Proc., § 194, subds. (e), (g) & (q) [using terms “master list,”
“pool,” and “panel”].) While both Wheeler and Willis refer to dismissal of the remainder
of the “venire,” it is clear they mean the panel in the courtroom, not all of the jurors at the
courthouse.


5 Wheeler itself had posited the possibility of other remedies, but decided to defer the
exploration of them for another day. (Wheeler, supra, 22 Cal.3d at p. 282, fn. 29, 148
Cal.Rptr. 890, 583 P.2d 748.) Batson eschewed prescribing any remedy for a violation as a
matter of federal constitutional law. (Batson, supra, 476 U.S. at p. 99, fn. 24, 106 S.Ct. 1712,
[90 L.Ed.2d at p. 90, fn. 24].)


6 This is a frequent judicial malapropism; in its technical sense, this refers only to the lack of
representation of cognizable groups in a venire, not a panel. (People v. Fuentes (1991) 54
Cal.3d 707, 716, fn. 4, 286 Cal.Rptr. 792, 818 P.2d 75.)


Willis rejected the defendant's claim that anything other than the Wheeler remedy violated
Wheeler's core concern with a representative cross-section; Willis stated that it would be
“anomalous” to allow the party who “caused the unrepresentative jury” to complain about it on
appeal. ( *1328  Willis, supra, 27 Cal.4th at p. 822, 118 Cal.Rptr.2d 301, 43 P.3d 130, italics
added.) 7  Because it is a violation of the prosecutor's right to a jury that is a representative
cross-section of the community, the complaining party's choice of remedy was not subject to the
defendant's challenge. (Willis, at pp. 822–823, 118 Cal.Rptr.2d 301, 43 P.3d 130.) A prosecutor's
choice to waive the Wheeler remedy also did not run afoul of Batson's focus on the rights of
disqualified jurors to equal protection in voir dire, because in some instances those jurors might
be reseated and in any event dismissal of the remaining panel “does little to vindicate the rights of
those excluded.” (Willis, at p. 823, 118 Cal.Rptr.2d 301, 43 P.3d 130.)


7 Although this would sound at first blush as if Willis were imposing a species of invited error,
it later stated “we find it unnecessary to reach [the claim] ... that defendant, who exercised
the improper challenges at issue, ... should be deemed to have invited any error in allowing
that jury to try his case.” (Willis, supra, 27 Cal.4th at p. 824, 118 Cal.Rptr.2d 301, 43 P.3d
130; see also id. at p. 817, 118 Cal.Rptr.2d 301, 43 P.3d 130 [citing dissent in underlying
appellate court opinion].)
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People v. Morris (2003) 107 Cal.App.4th 402, 131 Cal.Rptr.2d 872 (Morris ) is another case
that does not address the substantive basis for a finding of a Wheeler–Batson violation. The trial
court found defense counsel had been exercising challenges to Caucasian males on the basis of
invidious group bias. However, it rejected the prosecutor's express request for the Wheeler remedy
and simply proceeded with voir dire. (Morris, at p. 409, 131 Cal.Rptr.2d 872.) Morris agreed the
prosecutor's lack of consent rendered the court's inaction a violation of both Wheeler and Willis.
(Morris, at p. 411, 131 Cal.Rptr.2d 872.) However, the appellate court concluded this violation
of the prosecutor's right was not for the defendant to raise on appeal. (Id. at pp. 413–414, 131
Cal.Rptr.2d 872.) It based its analysis on the reasoning in Powers, supra, 499 U.S. at page 415, 111
S.Ct. 1364, which accorded a Caucasian defendant “standing” to raise the equal protection claims
of excluded jurors and the community at large based on a prosecutor's exercise of peremptory
challenges for reasons of racial group bias. (Morris, at p. 411, 131 Cal.Rptr.2d 872.) Powers found
the defendant had suffered an “ ‘injury in fact’ ” and had a “close relation” to the third party,
who had a “hindrance” to the assertion of their rights (Powers, at p. 411, 111 S.Ct. 1364 [cited
in Morris, at p. 412, 131 Cal.Rptr.2d 872] ); on the basis of these Powers criteria, Georgia v.
McCollum (1992) 505 U.S. 42, 56, 112 S.Ct. 2348, [120 L.Ed.2d 33] had accorded the prosecution
standing to challenge defense peremptory challenges as being made on the basis of racial group
bias. Defendant Morris, by contrast, did not suffer any injury because the jury that tried him was
of his own choosing, nor did he have **798  any interest in common with jurors he excluded on
an impermissible basis. As a result, he could not raise error affecting the prosecution on appeal.
(Morris, at pp. 413–414, 131 Cal.Rptr.2d 872.)


[2] Whether couched as a form of invited error or considered as part of a standing analysis,
what underlies these cases is a defendant's status as the offending party whose actions brought
about the remedy contested on appeal. The considerations in Willis and Morris do not apply to a
defendant who *1329  seeks to contest the underlying determination that defense counsel was in
fact the offending party who is precluded from contesting the remedy on appeal. If the trial court
erred in making that determination, then necessarily any remedy was unwarranted. Consequently,
defendant may raise the issue of the finding that defense counsel committed a Wheeler–Batson
violation.


III. Defendant Cannot Establish Prejudice


[3]  [4] Defendant disputes whether Caucasians are a cognizable group as defined for purposes
either of equal protection (People v. Garcia (2000) 77 Cal.App.4th 1269, 1273–1274, 92
Cal.Rptr.2d 339) or of a representative cross-section of the community (id. at pp. 1275–1281, 92
Cal.Rptr.2d 339 [which found that sexual orientation was cognizable for purposes of the latter] ).
He also argues the trial court should have abdicated any further effort to gauge the sincerity of his
race-neutral justifications for his peremptory challenges because he had articulated a subjective
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basis that the trial court could not second-guess. We do not need to reach either of these issues
because, even if the trial court erred, defendant has failed to establish any resulting prejudice. 8


8 We observe both are doubtful propositions. Defendant notes only that Caucasians are not
a minority group and made up a majority of the panel, and thus “under the facts of the
present case” were not a cognizable group. However, he fails to analyze any of the criteria
discussed at length in Garcia for determining whether a group is cognizable under Wheeler
(which neither include the factors underlying his argument nor provide for a “case-specific”
cognizable status), or the People's federal authority that holds it is not permissible to
challenge Caucasian jurors on the basis of race (even to obtain a more racially representative
jury). He also fails to acknowledge that even though a subjective noninvidious bias is
permissible, the trial court nonetheless has discretion to assess how reasonable or plausible
a justification based on it may be under accepted trial strategies in determining whether
it is genuine. (People v. Lenix (2008) 44 Cal.4th 602, 613, 80 Cal.Rptr.3d 98, 187 P.3d
946; People v. Allen (2004) 115 Cal.App.4th 542, 552–553, 9 Cal.Rptr.3d 374 [“vacuous”
justification for peremptory not credible].) Defendant's claim that a subjective basis cannot
be gainsaid would all but insulate peremptory challenges from review.


[5]  [6] In both Ross v. Oklahoma (1988) 487 U.S. 81, 108 S.Ct. 2273, 101 L.Ed.2d 80 and Rivera
v. Illinois (2009) 556 U.S. 148, 129 S.Ct. 1446, 173 L.Ed.2d 320 (Rivera), the Supreme Court
made clear that while a defendant has a federal constitutional right to a fair and impartial fact
finder at trial, peremptory challenges are not themselves a constitutionally protected component of
this right; they are merely a means of achieving that end, albeit one that is of primary importance.
Thus, wasting a peremptory challenge to remedy an erroneous denial of a challenge for cause does
not infringe on the constitutional right to a fair trial. (Ross, at pp. 88–89, 108 S.Ct. 2273 [also
noting due process violated only where defendant does not receive full number of peremptory
challenges allowed under state law, as opposed to devoting peremptory challenges to the end
of correcting erroneous denial of challenges for **799  cause]; *1330  accord, People v. Black
(2014) 58 Cal.4th 912 (Black).) Similarly, the erroneous overruling of a peremptory challenge
(pursuant to Batson) is not a structural violation of a defendant's right to due process under the
federal Constitution requiring reversal without a showing of prejudice, and states are free as a
result to determine the effect of such error as a matter of state law. (Rivera, supra, 556 U.S. at pp.
157, 160–161, 129 S.Ct. 1446 [noting structural error exists only where it results in trial that is
fundamentally unfair, or unreliable factfinding].)


[7] Under the California Supreme Court's approach, structural error exists only in a very limited
class of cases (generally involving an impingement on the right to counsel or self-representation,
bias on the part of the court or jury, a defective instruction on reasonable doubt, the denial of a
public trial, and an erroneous denial of a Wheeler–Batson motion) in which the error has the effect
of rendering the factfinding process unreliable, or causing the trial to be fundamentally unfair.
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(People v. Mil (2012) 53 Cal.4th 400, 410, 135 Cal.Rptr.3d 339, 266 P.3d 1030.) If, on the other
hand, there was adequate legal representation and an absence of any bias on the part of the court
or jury, most constitutional errors are subject to review for prejudice. (Ibid.)


A recent decision, State v. Carr (2014) 300 Kan. 1, 331 P.3d 544 (Carr), provides a thorough
survey of state and federal decisions on the issue of whether erroneously overruling a peremptory
challenge is structural error. (Id. at pp. 135–138, 331 P.3d at pp. 638–641.) It did not find cases
identifying the error as structural to be persuasive. 9  Like the California Supreme Court, the Kansas
Supreme Court's developing view on harmless error finds the “vast majority” of error subject to
review for prejudice. (Id. at p. 139, 331 P.3d at p. 641.) Because it is the constitutional right to an
impartial jury at trial that is at issue, and the inclusion of a juror who is competent and unbiased
does not impair that right (even if the juror is personally objectionable to the defendant), it is not
a structural error, nor can a defendant ordinarily establish any prejudice from the error. (Ibid.)


9 Included in these cases is an unpublished California decision (People v. Gonzales (Feb. 8,
2012, B224397, 2012 WL 413868)), which is not a precedent under California law.


[8]  [9] Absent structural error, it is the well-established California rule in both civil and criminal
appeals that the judgment is presumed correct, and a record silent on a point cannot overcome
this presumption. (Denham v. Superior Court (1970) 2 Cal.3d 557, 564, 86 Cal.Rptr. 65, 468 P.2d
193; People v. Sanghera (2006) 139 Cal.App.4th 1567, 1573, 43 Cal.Rptr.3d 741.) As a result,
it is not enough for an appellant to identify an error in the proceedings in the trial court without
affirmatively establishing “how the error caused a miscarriage of justice.” ( *1331  Paterno v. State
of California (1999) 74 Cal.App.4th 68, 106, 87 Cal.Rptr.2d 754, cited in People v. Nero (2010)
181 Cal.App.4th 504, 510, fn. 11, 104 Cal.Rptr.3d 616 [codefendant cannot join in assertion of
error without establishing prejudice to self] ). Mere speculations of prejudice are insufficient to
carry this burden. (People v. Ayala (2000) 24 Cal.4th 243, 267, 99 Cal.Rptr.2d 532, 6 P.3d 193 [not
proper to reverse based on speculations that there might have been comparative juror information
that would have undermined finding of genuine proper basis for peremptory challenge].)


[10] As we agree that an error in overruling a peremptory does not result in any fundamental
unfairness, or interference **800  with the reliability of the jury's factfinding function, we
conclude it is not structural and therefore a defendant must affirmatively demonstrate prejudice.
We are not persuaded that the difficulty in establishing prejudice from the inclusion of a merely
objectionable juror in deliberations (a theme running through the cases identified in Carr, supra,
300 Kan. at pp. 134–135, 331 P.3d at p. 639; e.g., State v. Mootz (Iowa 2012) 808 N.W.2d 207,
225 [concluding this results in a wrong without a remedy] ) is a sufficient reason for automatic
reversal. Rivera specifically rejected this argument as a matter of federal law (Rivera, supra, 556
U.S. at p. 157, 129 S.Ct. 1446 [this argument “do[es] not withstand scrutiny”] ), and also noted
that a rule of reversal per se would have the result of “discourag[ing] trial courts and prosecutors
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from policing a criminal defendant's discriminatory use of peremptory challenges.” (Id. at p. 160,
129 S.Ct. 1446.) We share this concern.


Defendant relies on Wheeler's description of a failure to conduct an adequate review before
sustaining a contested peremptory challenge as being error that is reversible per se. (Wheeler,
supra, 22 Cal.3d at p. 283, 148 Cal.Rptr. 890, 583 P.2d 748; see People v. Johnson (1989) 47
Cal.3d 1194, 1285, 255 Cal.Rptr. 569, 767 P.2d 1047.) However, Wheeler error is structural
because it is impossible to determine the effect on the trial of a “[juror] who [was not] there” 10


where a trial court sustained a possibly impermissible peremptory. 11  Ordinary Wheeler error also
puts the judicial system in the untoward place of countenancing invidious discrimination, even
if there were no prejudice to the particular defendant. In the context of a successful prosecution
Wheeler challenge, if an objectionable juror in fact acted in any manner during deliberations that
is inconsistent with an unbiased fact finder, a defendant can seek redress on that basis.


10 Hughes Mearns (1899) “Antigonish.”


11 In contrast, there is People v. Rodriguez (1996) 50 Cal.App.4th 1013, 1035, 58 Cal.Rptr.2d
108, where the court failed to dismiss the panel after the grant of a Wheeler motion (as
was then considered to be the prescribed remedy pre-Willis ) and reseated an alternate juror
instead, who never sat on the jury; as it is possible to determine the absence of any prejudice
in such a context (unlike a wrongfully excluded juror), the error was not structural and the
principle of harmless error could apply.


*1332  [11] As noted above, Black, supra, 58 Cal.4th 912, 169 Cal.Rptr.3d 363, 320 P.3d 800
recently came to the same conclusion as Ross. A properly preserved claim that a trial court
erroneously limited a defendant's free exercise of peremptory challenges and thereby caused the
participation of a juror whom the defendant found objectionable (as the result of erroneous denials
of challenges for cause that taxed his full complement) 12  is not reversible error absent a showing
that the defendant's right to an impartial jury was thereby affected; this requires a showing that the
juror was either biased or otherwise properly subject to a challenge for cause. (Id. at pp. 914, 916–
917, 920, 169 Cal.Rptr.3d 363, 320 P.3d 800.) It is insufficient if the juror is merely objectionable
for lawful reasons not amounting to cause. (Id. at pp. 919, 920, 169 Cal.Rptr.3d 363, 320 P.3d 800
[rejecting **801  an earlier Supreme Court dictum and a sister state holding to the contrary].)


12 This requires the exhaustion of peremptories (or a valid justification for the failure to do
so), and an objection in the trial court to the jury as finally constituted. (Black, supra, 58
Cal.4th at pp. 918, 920, fn. 3, 169 Cal.Rptr.3d 363, 320 P.3d 800.) Arguably, defendant fails
to satisfy these prerequisites in the present case, as we do not find his hesitation to exhaust



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018499303&pubNum=0000708&originatingDoc=I592f8870c82511e485fcce200174753d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018499303&pubNum=0000708&originatingDoc=I592f8870c82511e485fcce200174753d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978130419&pubNum=0000233&originatingDoc=I592f8870c82511e485fcce200174753d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978130419&pubNum=0000661&originatingDoc=I592f8870c82511e485fcce200174753d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978130419&pubNum=0000661&originatingDoc=I592f8870c82511e485fcce200174753d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989028977&pubNum=0000661&originatingDoc=I592f8870c82511e485fcce200174753d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989028977&pubNum=0000661&originatingDoc=I592f8870c82511e485fcce200174753d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978130419&pubNum=0000233&originatingDoc=I592f8870c82511e485fcce200174753d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978130419&pubNum=0000233&originatingDoc=I592f8870c82511e485fcce200174753d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978130419&pubNum=0000233&originatingDoc=I592f8870c82511e485fcce200174753d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996249208&pubNum=0003484&originatingDoc=I592f8870c82511e485fcce200174753d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996249208&pubNum=0003484&originatingDoc=I592f8870c82511e485fcce200174753d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978130419&pubNum=0000233&originatingDoc=I592f8870c82511e485fcce200174753d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002225530&pubNum=0004040&originatingDoc=I592f8870c82511e485fcce200174753d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032982371&pubNum=0004645&originatingDoc=I592f8870c82511e485fcce200174753d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988080754&pubNum=0000780&originatingDoc=I592f8870c82511e485fcce200174753d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032982371&pubNum=0004645&originatingDoc=I592f8870c82511e485fcce200174753d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032982371&pubNum=0004645&originatingDoc=I592f8870c82511e485fcce200174753d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032982371&pubNum=0004645&originatingDoc=I592f8870c82511e485fcce200174753d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032982371&pubNum=0004645&originatingDoc=I592f8870c82511e485fcce200174753d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032982371&pubNum=0004645&originatingDoc=I592f8870c82511e485fcce200174753d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





People v. Singh, 234 Cal.App.4th 1319 (2015)
184 Cal.Rptr.3d 790, 15 Cal. Daily Op. Serv. 2319, 2015 Daily Journal D.A.R. 2662


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 15


his remaining challenges to be reasonable (fn. 13, post ). However, given the categorical
absence of prejudice in this situation, we dispose of the issue on its merits.


[12]  [13] The present context is analogous to Black. Instead of complaining that the trial court
forced him to exhaust the defense peremptory challenges erroneously, defendant asserts the
erroneous overruling of his peremptory and the threat of sanctions chilled any further exercise of
defense peremptory challenges, resulting in the seating of objectionable Juror Nos. 416024 and
439656. This is the only claimed prejudice. However, under Black, defendant must demonstrate
either bias or other grounds for a challenge for cause on the part of either juror in order to establish
the necessary prejudice for reversal. Of themselves, the purportedly erroneous Wheeler–Batson
ruling, the threat of sanctions, 13  and the seating of the objectionable jurors are not sufficient to
entitle him to reversal. As defendant has thus failed to provide a demonstration of the necessary
prejudice, we do not need to resolve whether the trial court's actions were indeed erroneous.


13 Our resolution moots the issue of the purported chilling effect of the sanctions on the exercise
of further peremptories. We note, however, that this is an inadequate claim of error on
myriad bases: First, Willis expressly endorsed the imposition of sanctions as a remedy, and
thus necessarily any chilling effect. Second, as the People point out, the duty of zealous
advocacy on behalf of a client is limited to lawful behavior, and thus sanctions for unlawful
peremptory challenges do not impede counsel's representation. (People v. Boulden (2005)
126 Cal.App.4th 1305, 1314, 24 Cal.Rptr.3d 811.) Counsel has the remedy of appeal for
erroneously imposed sanctions. (People v. Muhammad (2003) 108 Cal.App.4th 313, 319, 133
Cal.Rptr.2d 308.) Finally, given the colloquies quoted above between defense counsel, the
trial court, and the prosecutor, nothing in the present circumstances indicated unwarranted
pressure on defense counsel to refrain from further exercise of peremptories; indeed, both
the trial court and the prosecutor assured defense counsel he should not hesitate to exercise
his remaining peremptory challenges.


*1333  DISPOSITION


The judgment is affirmed.


We concur:


RAYE, P.J.


DUARTE, J.
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51 Cal.4th 229
Supreme Court of California


The PEOPLE, Plaintiff and Respondent,
v.


Jaime Vargas SOTO, Defendant and Appellant.


No. S167531.
|


Jan. 20, 2011.
|


Certiorari Denied May 31, 2011.
|


See 131 S.Ct. 2941.


Synopsis
Background: Defendant was convicted in the Superior Court, Santa Clara County, No. EE504317,
Aaron Persky, J., of three counts of forcible lewd acts on child under 14, and one count of
nonforcible lewd act on child under 14. Defendant appealed. The Court of Appeal reversed and
remanded. The Supreme Court granted review, superseding the opinion of the Court of Appeal.


[Holding:] The Supreme Court, Corrigan, J., held that victim's consent is not a defense to the crime
of aggravated lewd acts on child under 14, disapproving People v. Cicero, 157 Cal.App.3d 465, 204
Cal.Rptr. 582, People v. Cochran, 103 Cal.App.4th 8, 126 Cal.Rptr.2d 416, People v. Bolander, 23
Cal.App.4th 155, 28 Cal.Rptr.2d 365; People v. Neel, 19 Cal.App.4th 1784, 24 Cal.Rptr.2d 293,
People v. Hecker, 219 Cal.App.3d 1238, 268 Cal.Rptr. 884, People v. Quinones, 202 Cal.App.3d
1154, 249 Cal.Rptr. 435, People v. Mendibles, 199 Cal.App.3d 1277, 245 Cal.Rptr. 553, People
v. Lusk, 170 Cal.App.3d 764, 216 Cal.Rptr. 544, and People v. Pitmon, 170 Cal.App.3d 38, 216
Cal.Rptr. 221.


Reversed.


Werdegar, J., filed concurring and dissenting opinion, in which Kennard and Moreno, JJ., joined.


Opinion, 2008 WL 4147345, superseded.
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West Headnotes (11)


[1] Infants Sexual acts upon or with in general
Sex Offenses Consent
The victim's consent is not a defense to the crime of lewd acts on a child under age 14
“by use of force, violence, duress, menace, or fear of immediate and unlawful bodily
injury on the victim”; disapproving People v. Cicero, 157 Cal.App.3d 465, 204 Cal.Rptr.
582, People v. Cochran, 103 Cal.App.4th 8, 126 Cal.Rptr.2d 416, People v. Bolander, 23
Cal.App.4th 155, 28 Cal.Rptr.2d 365; People v. Neel, 19 Cal.App.4th 1784, 24 Cal.Rptr.2d
293, People v. Hecker, 219 Cal.App.3d 1238, 268 Cal.Rptr. 884, People v. Quinones,
202 Cal.App.3d 1154, 249 Cal.Rptr. 435, People v. Mendibles, 199 Cal.App.3d 1277,
245 Cal.Rptr. 553, People v. Lusk, 170 Cal.App.3d 764, 216 Cal.Rptr. 544, and People v.
Pitmon, 170 Cal.App.3d 38, 216 Cal.Rptr. 221. West's Ann.Cal.Penal Code § 288(b)(1).


See 2 Witkin & Epstein, Cal. Criminal Law (3d ed. 2000) Sex Offenses and Crimes Against
Decency, §§ 42, 43; Cal. Jur. 3d, Criminal Law: Crimes Against the Person, § 676.


[2] Infants Sexual acts upon or with in general
Sex Offenses Capacity to Consent
Lack of consent by the child victim is not an element of either lewd acts on a child under
age 14, or aggravated lewd acts on a child under age 14. West's Ann.Cal.Penal Code §
288(a), (b)(1).


70 Cases that cite this headnote


[3] Infants Sexual acts upon or with in general
Sex Offenses Consent
Willingness by the child is not a defense to either lewd acts on a child under age 14, or
aggravated lewd acts on a child under age 14. West's Ann.Cal.Penal Code § 288(a), (b)(1).


52 Cases that cite this headnote


[4] Infants Sexual acts upon or with in general
Sex Offenses Force or Coercion
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For a conviction of aggravated lewd acts on child under 14, the force used must be
“substantially different from or substantially greater than that necessary to accomplish the
lewd act itself.” West's Ann.Cal.Penal Code § 288(b)(1).


96 Cases that cite this headnote


[5] Infants Indecency and indecent liberties in general
Sex Offenses Sex offenses against minors in general
Unlike rape, the wrong punished by the lewd acts statute is not the violation of a child's
sexual autonomy, but of its sexual innocence. West's Ann.Cal.Penal Code § 288.


4 Cases that cite this headnote


[6] Infants Sexual acts upon or with in general
Sex Offenses Force or Coercion
A perpetrator may use duress, menace, or threats against a victim, as would support a
conviction of aggravated lewd acts on a child under 14, even if this conduct does not
ultimately influence the victim's state of mind. West's Ann.Cal.Penal Code § 288(b).


25 Cases that cite this headnote


[7] Statutes Failed, rejected, and other unenacted provisions
The rejection by the Legislature of a specific provision contained in an act as originally
introduced is most persuasive to the conclusion that the act should not be construed to
include the omitted provision.


12 Cases that cite this headnote


[8] Infants Sexual acts upon or with in general
Sex Offenses Force or Coercion
The legal definition of duress, as would support a conviction of aggravated lewd acts on
a child under 14, is objective in nature and not dependent on the response exhibited by a
particular victim. West's Ann.Cal.Penal Code § 288(b).


35 Cases that cite this headnote


[9] Infants Sexual acts upon or with in general
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Sex Offenses Threats, fear, and intimidation
“Duress,” as would support a conviction of aggravated lewd acts on a child under 14,
means the use of a direct or implied threat of force, violence, danger, hardship, or
retribution sufficient to cause a reasonable person to do or submit to something that he or
she would not otherwise do or submit to. West's Ann.Cal.Penal Code § 288(b).


120 Cases that cite this headnote


[10] Infants Sexual acts upon or with in general
Sex Offenses Force or Coercion
When deciding whether a lewd act was accomplished by duress, as would support a
conviction of aggravated lewd acts on a child under 14, jurors should consider all the
circumstances, including the age of the child and his or her relationship to the defendant.
West's Ann.Cal.Penal Code § 288(b).


64 Cases that cite this headnote


[11] Statutes Legislative silence, inaction, or acquiescence
When the Legislature fails to act in the face of a case's direct holding, a conclusion of
acquiescence may be in order.


1 Cases that cite this headnote
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*233  **412  The Legislature has made it a crime to commit a lewd or lascivious act on a
child under age 14. ( ***777  Pen.Code, § 288, subd. (a).) It has mandated additional penal
consequences when the act is committed “by use of force, violence, duress, menace, or fear of
immediate and unlawful bodily injury on the victim.” (Pen.Code, § 288, subd. (b)(1).) 1  Unlike
the crime of rape, there is no requirement that the lewd acts be committed “against the will of the
victim.” Indeed, 20 years ago the Legislature specifically deleted language to this effect from the
definition of the aggravated lewd act crime. (Stats.1981, ch. 1064, § 1, p. 4093.)


1 All statutory references are to the Penal Code. Shortly before oral argument in this case, the
Legislature amended section 288. (Stats.2010, ch. 219, § 7; see fn. 3, post.) Unless otherwise
specified, all citations to section 288 refer to the former version of this statute. Section 288,
subdivisions (a), (b), and (b)(1) are referred to as sections 288(a), 288(b), and 288(b)(1).


[1]  Despite this change, and despite longstanding precedent holding that a child under age 14
is legally incapable of consenting to sexual relations, some Courts of Appeal have reasoned that
consent is a defense to an aggravated lewd act charge because consent is logically inconsistent
with the perpetrator's use of force or duress. We disagree with this conclusion. We hold that the
victim's consent is not a defense to the crime of lewd acts on a child under age 14 under any
circumstances. 2  Thus, it is not error to so instruct a jury. Because the lower court here reached a
contrary conclusion, we reverse the judgment.


2 The concurring and dissenting opinion agrees that “consent is not an affirmative defense
to charges under section 288(b)(1)....” (Conc. & dis. opn., post, 119 Cal.Rptr.3d at p. 792,
245 P.3d at p. 425.) Accordingly, our disagreement appears to center on the narrow question
whether it is confusing or misleading to instruct the jury that a child's consent is not a defense
to the aggravated lewd act crime.


BACKGROUND


Defendant Jaime Vargas Soto committed aggravated lewd acts against two girls, his 12–year–old
cousin C. and C.'s 11–year–old friend R. C. gave two *234  police officers detailed accounts of
defendant's sexual acts. Although she acknowledged making most of the statements the officers
recorded, she disavowed them when testifying at defendant's trial. At trial, C. denied that any lewd
acts took place. She claimed she lied to the police because she was angry at defendant for dating
one of her friends. C. was impeached with her statements to the officers. R.'s trial testimony was
consistent with her account to the police, which incriminated defendant.


Defendant lived with C. and her mother but moved after C.'s mother saw him kissing C. The jury
heard evidence of a pattern preceding the charged offense. When he lived in C.'s home, defendant
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often held C. tight, fondled her buttocks, and “French-kissed” her. He would refuse to release her
when she told him to stop and tried to push him away. He also “talk[ed] dirty” to her when they
were home alone. Defendant threatened to tell C.'s mother she had a boyfriend if she did not kiss
him. In one instance, C. was in the bedroom watching defendant and her brother play a video
game. After her brother left the room, defendant pushed her down onto the bed, lay on top of her,
and rubbed himself against her. C. told a police officer she “felt his thing and it felt nasty, but he
was holding [her] so tight [she] couldn't do anything.” After he moved, defendant knocked on C.'s
window with a rock, saying he wanted to give her a last kiss. His behavior scared C. because she
thought defendant was going to break the window and enter her room.


***778  The first charged incident with C. occurred in April 2005, when defendant was driving
C. **413  to school. Suddenly, defendant stopped the car, reclined C.'s seat, and climbed on top
of her. He kissed her, rubbed his clothed penis against her crotch, and fondled her buttocks. C.
pressed her legs together and tried to turn away. Defendant tried to touch her breasts, but C. pushed
his hand away. C. told defendant she wanted him to stop. She tried to leave the car, but defendant
locked the door.


The second charged incident with C. occurred in May 2005 outside C.'s middle school. Before
school began, defendant drove into the staff parking lot and called to C., who walked over and
spoke with him. When C. noticed that the school's secretary was watching them, she motioned
for defendant to drive around the corner and followed him there. The secretary became suspicious
and alerted the principal.


C. wanted to talk to defendant because she was angry that he was dating her best friend, 13–year–
old A. At the new meeting spot, defendant got out of the car, grabbed C. around the waist and
pulled her toward him. He hugged her, fondled her, and French-kissed her. Although C. tried to
pull away, *235  defendant grabbed her again. Holding her tightly, so that she could not move
away, defendant rubbed his erect penis against C.'s thigh. Defendant eventually released C. when
the bell rang and she told him she had to go to class. The principal saw C. walking toward the
school and brought her into the office. After C. told him that defendant had kissed her, the principal
said he intended to contact her mother and the police. C. returned to class, borrowed a phone,
and called defendant. He told her not to reveal his name. Later that day, C. was questioned by a
police officer, and five days later she was interviewed by a detective. She identified defendant and
described the lewd acts.


C.'s statements led the police to question her friend and next-door neighbor, R. One day, when
defendant saw R. standing in her doorway, he asked for her name and told her she was pretty. R.
told him she was 11 years old. Because R. thought defendant was nice and good looking, she asked
C. to give him her phone number.
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A few days later, R. encountered defendant in a laundry room of their apartment complex. After
brief conversation, defendant grabbed her and began kissing her. He tried to fondle her chest, but
R. pushed his hand away. He grabbed R.'s hand, rubbed it against his erect penis, and said he
wanted to have sex with her. R. tried to push him away. Later that night, defendant called R. and
repeated his desire for sexual intimacy.


Sometime later, after R. had started sixth grade, defendant telephoned and said that C. wanted her
to come over. When she got to C.'s apartment, however, defendant was alone. He took R. into his
bedroom and started playing a pornographic movie. R. asked him to turn it off because she was
embarrassed. Defendant turned off the movie, lay on the bed, took a packaged condom out of his
pocket, and told R. he wanted to have sex. R. said she had to leave. As she began to walk out, she
tripped over a television cable and fell onto the bed. Defendant hugged and kissed her. R. told him
to stop because she had to leave. She stood up, but defendant pulled her onto the bed. He repeatedly
grabbed at her buttocks and “the part between [her] legs.” He tried to pull her pants down, while
R. tried to push his hands away. Defendant removed his trousers but not his boxer shorts. He took
R.'s hand in a firm, squeezing grip and placed it on his erect penis. Defendant ***779  said he
wanted to have sex with her. After a few seconds, R. pulled her hand away and repeated that she
had to leave. R. did not want to do these things with defendant, but she was afraid he would get
upset and do something, like rape her. After she left the apartment, R. avoided defendant because
she was afraid of him.


*236  Based on the two incidents with C. and the incident with R. in the bedroom, defendant
was charged with three counts of lewd acts on a child under 14 by use of force, violence, duress,
menace, or fear. (§ 288(b)(1).) He was also charged with committing a nonforcible lewd act against
R. (§ 288(a)), based on the laundry room encounter.


As to the section 288(b)(1) counts, the trial court instructed the jury with CALCRIM No. 1111.
This instruction states that the **414  People must prove “ the defendant used force, violence,
duress, menace or fear of immediate and unlawful bodily injury to the child or someone else”
in committing the lewd act. It defines “force” and “duress” as follows: “The force used must be
substantially different from or substantially greater than the force needed to accomplish the act
itself. [¶] Duress means a direct or implied threat of force, violence, danger, hardship, or retribution
that causes a reasonable person to do or submit to something that he or she would not otherwise
do or submit to.” Finally, the version of CALCRIM No. 1111 read to defendant's jury stated: “It
is not a defense that the child may have consented to the act.” 3  Defendant did not object to the
instruction.


3 A bench note to CALCRIM No. 1111 recognizes the existing disagreement in published
opinions as to whether consent of the minor is an affirmative defense to a lewd act
accomplished by force. Accordingly, the note recommends that this portion of the instruction,
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stating that consent is not a defense, “may be given on request if there is evidence of consent
and the court concludes that consent is not a defense to a charge under section 288(b)(1).
If the court concludes that consent is a defense and there is sufficient evidence, the court
has a sua sponte duty to instruct on the defense.” (Judicial Council of Cal.Crim. Jury Instns.
(2011), Bench Notes to CALCRIM No. 1111, p. 931.)


In her closing argument, the prosecutor told the jury it could convict defendant of the section
288(b)(1) counts based on his use of force or duress. The prosecutor explained, with regard to the
statutory factors of force, violence, duress, menace, and fear: “You don't have to find all of them,
just one of them is enough. It's also enough if some jurors find force and some jurors find duress,
but you all must unanimously agree that it was accomplished [by one or the other].” Referencing
CALCRIM No. 1111, she also argued: “Consent is not a defense. It is not a defense that one or
both of the girls wanted to do it or wanted to be with the defendant when this happened. Because
he's the adult in the equation.” The defense presented no evidence. During argument, defendant
did not assert that C. or R. consented to any sexual contact. The gist of the defense was that both
girls were lying. Even if the jury believed that defendant committed inappropriate touching under
section 288(a), the defense maintained there was insufficient evidence of force or duress to convict
under section 288(b)(1). The jury convicted on all counts, and defendant was sentenced to a total
of 12 years in prison.


*237  In an unpublished opinion, the Court of Appeal reversed and remanded for retrial on the
charges involving force or duress. Although the majority declined to address whether consent is
a defense to a charge of lewd conduct committed by force, it held that consent is a defense to
the charge of lewd conduct committed by duress and that it is error to instruct the ***780  jury
otherwise. One justice dissented from this holding, finding no error in the trial court's instruction.


We granted review on the question whether consent of the victim is a defense to the crime of
aggravated lewd acts on a child under age 14.


DISCUSSION


Section 288(a) prohibits the commission of a lewd or lascivious act on a child under age 14 done
with the intent to arouse or satisfy the sexual desires of the perpetrator or the child. Section 288(b)
(1) further prohibits the commission of such an act “by use of force, violence, duress, menace,
or fear of immediate and unlawful bodily injury on the victim or another person....” At the time
of defendant's trial, both offenses were punishable by a range of three, six, or eight years in state
prison. However, a defendant convicted under section 288(b)(1) was ineligible for probation (§
1203.066, subd. (a)(1)) and subject to full-term consecutive sentencing (§ 667.6, subds. (c), (d)).
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Thus, a defendant convicted under section 288(b)(1) was subject to more stringent punishment
than one convicted under section 288(a). 4


4 On September 9, 2010, the Governor signed into law the Chelsea King Child Predator
Prevention Act of 2010 (Chelsea's Law). (Stats.2010, ch. 219.) Chelsea's Law significantly
increases the penalties for sex crimes against minors by imposing longer determinate
sentences, indeterminate sentences for some crimes, and longer parole restrictions. (Sen.
Com. on Public Safety, Analysis of Assem. Bill. No. 1844 (2009–2010 Reg. Sess.) as
amended Jun. 2, 2010, p. 3.) As amended, section 288(b)(1) now prescribes a sentencing
range of five, eight, or 10 years for the crime of lewd or lascivious acts against a child
under 14 committed by use of force, violence, duress, menace, or fear. The punishment for a
violation of section 288(a) remains unchanged (three, six or eight years). However, Chelsea's
Law adds significant penal consequences for lewd act offenses that involve the infliction of
bodily harm, defined as “any substantial physical injury resulting from the use of force that
is more than the force necessary to commit the offense.” (§ 288, subd. (i)(3), as added by
2010 Stats., ch. 219, § 7.) If the defendant personally inflicted bodily harm on the victim
in committing a lewd or lascivious act on a child under age 14, newly enacted section 288,
subdivision (i) requires that the defendant be sentenced to life in prison with the possibility
of parole. Chelsea's Law also extends the minimum parole period for persons convicted of
violating section 288(b)(1) to 20 years. (§ 3000, subd. (b)(4), as amended by 2010 Stats.,
ch. 219, § 19.)


**415  There is no language in section 288 requiring that a lewd or lascivious act be committed
against the child's will. Nevertheless, defendant argues this requirement must be read into the
aggravated offense. He reasons that a sexual act committed by use of force or duress necessarily
implies that the *238  perpetrator applied these pressures in order to overcome the victim's will.
Evidence that the child “freely consented” to a sexual encounter would tend to rebut a finding that
the perpetrator actually used force or duress to accomplish the act. Thus, defendant maintains, it is
error to instruct a jury that the victim's consent is not a defense to charges under section 288(b)(1).


[2]  [3]  We reject defendant's analysis because its premise fails. Lack of consent by the child
victim is not an element of either lewd act offense defined in section 288. Nor is willingness by
the child a defense to either crime. For over 100 years, California law has consistently provided
that children under age 14 cannot give valid legal consent to sexual acts with adults. (See, e.g.,
People v. Verdegreen (1895) 106 Cal. 211, 214–215, 39 P. 607.) The Legislature has drafted the
child molestation laws to make issues regarding the ***781  child victim's consent immaterial as
a matter of law in these cases.


I. Relevant Statutory History
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As originally enacted, section 288 did not distinguish between forcible and nonforcible lewd
conduct. In 1979, as part of a sentencing overhaul for forcible sex crimes, the Legislature amended
the statute to add an aggravated offense. The 1979 version of section 288(b) stated: “Any person
who commits an act described in subdivision (a) [i.e., a lewd act on a child under 14] by use of
force, violence, duress, menace, or threat of great bodily harm, and against the will of the victim
shall be guilty of a felony and shall be imprisoned in the state prison for a term of three, five or
seven years.” (Stats.1979, ch. 944, § 6.5, p. 3254, italics added.) 5


5 Section 288(b) was renumbered as section 288(b)(1) by the 1995 amendments to section
288. (Stats.1995, ch. 890, § 1, p. 6777.)


In 1981, the Legislature revisited section 288 when it enacted Senate Bill No. 586 (1981–1982
Reg. Sess.) (hereafter Senate Bill No. 586), the Roberti–Imbrecht–Rains–Goggin Child Abuse
Prevention Act. (Stats.1981, ch. 1064, § 5, p. 4096.) As originally introduced, this bill proposed
sweeping changes to the laws defining and punishing sex crimes against minors. Among other
things, Senate Bill No. 586 proposed to repeal section 288 and create two new crimes: (1) unlawful
sexual conduct with a child involving sexual penetration, and (2) unlawful sexual contact with a
child involving touching alone. (Sen. Bill No. 586 §§ 9, 13, as introduced Mar. 16, 1981.) If the
unlawful sexual conduct or contact was committed “by force, violence, duress, menace, or threat
of bodily injury,” it was a felony punishable by five, seven, or nine years in state prison. (§§ 293,
subd. (b), 294, subd. (a) as proposed by Sen. Bill No. 586, § 13, as introduced Mar. 16, 1981.)
Unlike the *239  version of section 288 they were intended to replace, these new provisions did
not require that the sexual conduct occur “against the will of the victim.” This change did not go
unnoticed. For example, a Senate Judiciary Committee report analyzing an early version of the bill
observed that, because of this change, a 16–year old boy who fondled his 13–year–old girlfriend's
breast would be subject to mandatory imprisonment. (Sen. Com. on Judiciary, Analysis of **416
Sen. Bill No. 586, as amended Apr. 20, 1981, p. 5.) 6


6 We have taken judicial notice of legislative history materials submitted by both sides.
(Evid.Code, § 452, subd. (c).)


Senate Bill No. 586 was similar in many respects to an Assembly bill that was under consideration
around the same time. Assembly Bill No. 457 (1981–1982 Reg. Sess.) (hereafter Assembly Bill
No. 457) provided less severe punishment for child molestation committed within the family,
however. In such situations, Assembly Bill No. 457 required mandatory imprisonment only if the
lewd act was committed by force or threat and was shown to be against the will of the victim.
(See Assem. Com. on Crim. Justice, Analysis of Sen. Bill No. 586, as amended Aug. 10, 1981,
pp. 5–6.) The analysis of the Assembly Committee on Criminal Justice highlighted this difference
between the bills, stating: “SB 586 requires imprisonment if there is force or threats involved even
if it is not against the victim's will. This is contrasted with AB 457 where probation is authorized
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only in the unusual in-family case for such offense and not at all if it is accomplished against the
will of the victim.” (Id. at p. 7.)


On August 17, 1981, Assembly amendments added “physical intimidation” and ***782  “physical
coercion” to the list of aggravating conduct in section 13 of Senate Bill No. 586's unlawful sexual
conduct and sexual contact crimes. A week later, the Assembly changed Senate Bill No. 586
drastically, replacing many of its provisions with those of Assembly Bill No. 457. Among several
other changes, Assembly amendments of August 25, 1981 deleted the unlawful sexual conduct
and contact crimes proposed by the Senate bill and, in their place, reinstated section 288. Section
288 appeared in its original form except that the sentencing range was increased slightly and
“intimidation” and “coercion” were added to the forms of aggravating conduct listed in section
288(b). The Assembly amendments retained section 288(b)'s requirement that the aggravated lewd
conduct occur “against the will of the victim.” (Sen. Bill No. 586, § 1, as amended Aug. 25, 1981.)


Around the time of these amendments, the Joint Committee for Revision of the Penal Code
circulated a report to all members of the Senate Judiciary Committee summarizing the major
differences between the Assembly and Senate bills. The report explained that, whereas the
Assembly bill was “primarily a penalty bill,” the Senate bill proposed to make “a major *240
philosophical change in the law” based on the twin premises that “children do not generally lie
about sexual abuse” and “the present criminal justice system does nothing to meet the special
needs of the child victim of sexual abuse.” (Com. for Revision of Pen.Code, Summary of Major
Differences, Aug. 24, 1981, p. 1.) The report emphasized that a major difference between the
two bills concerned their treatment of consent: “Various crimes are redefined in SB 586 to give
maximum support and credence to the child victim. Children under age 14 are presumed to be
incapable of consenting to sexual advances. The victim who is under age 14 need not prove that
the sexual assault was accomplished against her will or that, in entering into a friendship with
someone who later molests her, she did not solicit the act or share in that initial purpose at the
time of befriending. AB 457 requires that a victim over the age of 10 establish that she did not
consent to the act of sexual abuse.” (Ibid.) More succinctly, the report stated: “AB 457 requires,
where force or violence is an issue, that the prosecution prove that force or violence was against
the child victim's will. SB 586 does not.” (Id. at p. 2.) Clearly concerned by the Assembly's recent
amendments, the authors of the report recommended that the Senate either: (1) “[k]ill AB 457,”
and “restore[ ] [Senate Bill No. 586] to its former strength in Conference”; (2) hold Assembly Bill
No. 457 “for use as a ‘back-up’ vehicle in the event the Assembly continues to play games with
SB 586”; or (3) attempt to merge the two bills. (Id. at p. 3.)


One day before the full Legislature took up the bills, the conference committee identified as one of
the major issues in Senate Bill No. 586: “Should children under age 14 be presumed incapable of
consenting to sexual **417  advances in all instances?” (Conf., Rep. on Sen. Bill No. 586, Sept.
14, 1981, p. 2; see also Conf., Analysis of Sen. Bill No. 586, Sept. 13, 1981, p. 2.)
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On September 15, 1981, Senate Bill No. 586 was amended in conference and passed by the
Legislature. The final amendments to section 288(b) removed “intimidation” and “coercion” from
the aggravated lewd act offense and removed the requirement that an aggravated lewd act be
committed “against the will of the victim.” The Legislative Counsel's Digest explained that the bill
would increase the sentencing range for lewd act crimes “and would delete the requirement that
the act, when accompanied ***783  by force, violence, duress, menace, or threat of great bodily
harm, be against the will of the victim.” (Legis. Counsel's Dig., Sen. Bill No. 586, 4 Stats.1981,
Summary Dig., p. 304, italics added.)


The Legislature's intent on the issue of victim consent could hardly be more clear. Committee
reports demonstrate that the Legislature specifically considered whether the law should require
lack of consent by children under age 14. (See *241  Southern California Gas Co. v. Public
Utilities Com. (1979) 24 Cal.3d 653, 659, 156 Cal.Rptr. 733, 596 P.2d 1149 [“Statements in
legislative committee reports concerning the statutory objects and purposes which are in accord
with a reasonable interpretation of the statute are legitimate aids in determining legislative
intent”].) The victim consent issue was consistently described as a key difference between the two
bills. Faced with these competing bills, the Legislature enacted Senate Bill No. 586 and deleted
language from section 288(b) that would have required proof that aggravated lewd acts were
“against the will of the victim.” The legislative intent to do away with consent as a defense in lewd
act cases is made manifest by this history.


II. The People v. Cicero Decision
After these amendments, efforts by the appellate courts to interpret section 288(b) produced mixed
results. Despite the removal of the phrase “against the will of the victim” from section 288(b), some
courts continued to recognize consent as a defense to an aggravated lewd acts charge because they
reasoned consent was inconsistent with the use of force and duress. Much confusion concerning
the role of consent stemmed from the divided decision of the Third District Court of Appeal in
People v. Cicero (1984) 157 Cal.App.3d 465, 204 Cal.Rptr. 582 (Cicero ). The Cicero majority's
faulty reasoning caused it to interpret section 288(b) as meaning precisely the opposite of what
the Legislature intended. Because Cicero's holding and related dicta have led other courts astray,
we discuss the decision in some detail.


Cicero was charged with committing lewd acts by force on two girls, ages 11 and 12. (Cicero,
supra, 157 Cal.App.3d at pp. 470–471, 204 Cal.Rptr. 582.) The girls testified that 24–year–old
Cicero, a twice-convicted felon, had approached and engaged them in friendly conversation as
they played by a waterway. (Id. at pp. 469–470, 204 Cal.Rptr. 582.) When the girls pretended to
push each other in the water, Cicero proposed to throw them both in. (Id. at p. 470, 204 Cal.Rptr.
582.) He lifted both girls by the waist and began to carry them. As he did so, he closed a hand
around each child's crotch. (Ibid.) The girls laughed, believing the touching was accidental. After
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he carried them 15 to 20 feet, Cicero sat but continued to hold each girl by the waist. (Ibid.) When
one child said she was afraid and had to go home, Cicero said they could leave if one of them
kissed him. (Ibid.) The trial court found that one of the girls “gave him a little brush kiss on the
cheek[;] he requested a real kiss[;] and he attempted to kiss her again.” (Id. at p. 470, fn. 3, 204
Cal.Rptr. 582.) The girls ran away and reported the incident. (Id. at p. 471, 204 Cal.Rptr. 582.)
After a court trial, Cicero was convicted of two counts of lewd conduct by force. (§ 288(b).) The
trial court found no evidence he had used violence or threatened great bodily harm. On appeal,
Cicero did not dispute he had committed lewd acts but claimed “no force was used as a matter of
law.” (Cicero, supra, 157 Cal.App.3d at p. 473, 204 Cal.Rptr. 582, italics added.)


[4]  *242  The Court of Appeal therefore had to determine what level of force is ***784
necessary to support an aggravated lewd act conviction. **418  To answer that question, the
majority reasoned that the harsher penal consequences of a conviction under section 288(b),
as compared to section 288(a), require that the force used for a subdivision (b) conviction be
“substantially different from or substantially greater than that necessary to accomplish the lewd act
itself.” (Cicero, supra, 157 Cal.App.3d at p. 474, 204 Cal.Rptr. 582.) This formulation was, and
remains, an appropriate definition of the force required for an aggravated lewd conduct conviction
under section 288(b), now section 288(b)(1). (See People v. Griffin (2004) 33 Cal.4th 1015, 1027,
16 Cal.Rptr.3d 891, 94 P.3d 1089.) However, after concluding this definition of force was satisfied
by Cicero's conduct, the majority went on to consider whether section 288(b) also required that
the force cause physical injury to the victim. (Cicero, at p. 474, 204 Cal.Rptr. 582.)


In casting about to answer this question, the majority turned “to the law of rape for guidance.”
(Cicero, supra, 157 Cal.App.3d at p. 475, 204 Cal.Rptr. 582.) At this point, the decision's skein
of logic began to unravel. As even the Cicero decision recognized, rape is an act of intercourse
“accomplished against a person's will.” (§ 261, subd. (a)(2); see Cicero, at p. 475, 204 Cal.Rptr.
582.) Yet, just two years earlier, the Legislature had specifically deleted from section 288(b) a
requirement that the lewd act be committed against the will of the victim. By drawing an analogy
to rape at the beginning of its journey, the Cicero majority chose a guide destined to lead it astray. 7


7 In discussing the law of rape, the majority relied heavily on the treatise Perkins & Boyce,
Criminal Law (3d ed.1982). (See Cicero, supra, 157 Cal.App.3d at p. 475, 204 Cal.Rptr.
582.) However, the majority apparently overlooked the treatise's admonition that, while the
crimes of rape and carnal knowledge of a child have much in common, “[a]t one point they
cannot be discussed effectively without complete separation. The point has to do with the
consent, or lack of consent on the part of [the victim]. Unlawful sexual intercourse with a
girl under the age of consent is a crime whether she consents or not.” (Perkins & Boyce,
supra, at p. 209.)
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In discussing the law of rape, the majority observed that the fundamental wrong punished as
rape is not the infliction of physical injury but “the violation of a woman's will and sexuality”
from “intercourse undertaken without her consent.” (Cicero, supra, 157 Cal.App.3d at p. 475, 204
Cal.Rptr. 582.) The force used by a rapist need not cause physical harm, but it is relevant to show
that the intercourse was against the victim's will. (Ibid.) The majority concluded the same definition
of force should apply in aggravated lewd conduct cases: “It seems both logical and fair to us that
if the will and sexuality of an adult woman are protected by the Penal Code, then the will and
sexuality of children deserve no lesser protection. Accordingly, both logic and fairness compel the
conclusion that ‘force’ in subdivision (b) must reasonably be given the same established meaning
it has achieved in the law of rape: ‘force’ should be defined as a method of obtaining a child's
participation in a lewd *243  act in violation of a child's will and not exclusively as a means of
causing physical harm to the child.” (Cicero, at pp. 475–476, 204 Cal.Rptr. 582.)


[5]  Cicero based its conclusion that consent is a defense to section 288(b) on a flawed analogy
between lewd acts on a child and rape. We have cautioned that significant differences between these
crimes argue strongly against importing definitions from one context to the other. ***785  (People
v. Griffin, supra, 33 Cal.4th at pp. 1026–1027, 16 Cal.Rptr.3d 891, 94 P.3d 1089.) Unlike rape,
the wrong punished by the lewd acts statute is not the violation of a child's sexual autonomy, but
of its sexual innocence. “[S]ection 288 was enacted to provide children with ‘special protection’
from sexual exploitation. (People v. Olsen (1984) 36 Cal.3d 638, 647–648 [205 Cal.Rptr. 492,
685 P.2d 52].) The statute recognizes that children are ‘uniquely susceptible’ to such abuse as a
result of their dependence upon adults, smaller size, and relative naiveté. [Citation.] The statute
also assumes that young victims suffer profound harm whenever they are perceived and used as
objects of sexual desire.” (People v. Martinez (1995) 11 Cal.4th 434, 443–444, 45 Cal.Rptr.2d 905,
903 P.2d 1037.)


[6]  Next, having been asked only to define “force,” the Cicero majority paused to consider the
meaning of “duress,” a question that was not presented. It remarked that **419  the terms “duress,”
“menace,” and “ threat” “are ordinarily used to demonstrate that someone has used some form of
psychological coercion to get someone else to do something they don't want to do, i.e., something
against their will.” (Cicero, supra, 157 Cal.App.3d at p. 477, 204 Cal.Rptr. 582.) The observation
is accurate when lack of consent must be proven. The majority erred, however, in assuming that it
is impossible to consider the concepts of duress, menace, or threat apart from their ultimate effect
on a victim. A perpetrator may use duress, menace, or threats against a victim even if this conduct
does not ultimately influence the victim's state of mind. In the context of lewd acts with a child
under 14, it is the defendant's menacing behavior that aggravates the crime and brings it under
section 288(b).


After its diversion into duress, the Cicero majority arrived at the rather startling inference that the
Legislature did not intend to eliminate lack of consent from most section 288(b) cases. (Cicero,
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supra, 157 Cal.App.3d at pp. 478, 482, 204 Cal.Rptr. 582.) It held that consent was not a defense if
the child suffered demonstrable physical harm from a forcible lewd act. (Id. at p. 479, 204 Cal.Rptr.
582.) However, if the child suffered no physical harm, the majority held that the prosecution
was required to prove “(1) that the defendant used physical force substantially different from
or substantially in excess of that required for the *244  lewd act and (2) that the lewd act was
accomplished against the will of the victim.” (Cicero, at p. 484, 204 Cal.Rptr. 582.) 8


8 We had occasion to consider Cicero's definition of “force” in People v. Griffin, supra, 33
Cal.4th 1015, 16 Cal.Rptr.3d 891, 94 P.3d 1089. Although we recited the first part of the
definition, requiring that the force be greater than that necessary to accomplish the lewd act
itself, we did not mention or consider Cicero's requirement that the victim's will be overcome
when forcible lewd acts have resulted in no physical harm. (Griffin, at p. 1027, 16 Cal.Rptr.3d
891, 94 P.3d 1089.)


Quite obviously, this interpretation of section 288(b) directly contradicted the 1981 legislative
amendments. As Justice Regan pointed out in dissent, the majority “wr[ote] back into the
subdivision precisely what the Legislature wrote out of the subdivision, so that the majority may in
turn rest the conviction of the question of ‘knowing consent.’ ” (Cicero, supra, 157 Cal.App.3d at
p. 487, 204 Cal.Rptr. 582 (dis. opn. of Regan, Acting P.J.).) Aware of the discrepancy between its
conclusion and the “perplexing statutory amendment” (Cicero, supra, 157 Cal.App.3d at p. 476,
204 Cal.Rptr. 582) to section 288(b), the majority first sought an explanation for the amendment
in legislative history. After cursorily reviewing Senate Bill No. 586's chronology, however, the
majority ***786  dismissed the legislative history as unenlightening. (Cicero, at pp. 476–477,
204 Cal.Rptr. 582.) It observed that the phrase “against the will of the victim” was not removed
from section 288(b) until the final conference and concluded the reason for this change was not
apparent. (Cicero, at p. 477, 204 Cal.Rptr. 582.) As we have discussed, however, a comprehensive
review of the legislative history clearly shows that the Legislature deleted the phrase in order to
eliminate consent as a defense to the aggravated lewd act crime.


In dissent, Justice Regan criticized the majority's analysis. Regarding the 1981 amendments to
section 288(b), he explained: “[T]he Legislature simply recognized the lewd act in subdivision (a)
need not be against the [victim's] will, and thus, it need not be in the use of force under subdivision
(b). In fact, under the plain language of the statute, the act in subdivision (b) can be committed
with knowing consent and still be a violation of the subdivision, if force is used. Force is limited
to something the perpetrator applies; it is independent of the actions or thoughts of the under–14–
year–old victim.” (Cicero, supra, 157 Cal.App.3d at pp. 487–488, 204 Cal.Rptr. 582 (dis. opn. of
Regan, Acting P.J.).) Justice Regan concluded that “knowing consent” by a child under 14 “is not
an affirmative defense to subdivision (a), and cannot be one to subdivision (b).” (Cicero, at p. 488,
204 Cal.Rptr. 582 (dis. opn. of Regan, Acting P.J.).)
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III. Consent Is Not a Defense to Aggravated Lewd Conduct
Cicero's discussion of victim consent has generated disagreement. (See, e.g., People **420  v.
Cardenas (1994) 21 Cal.App.4th 927, 937, fn. 7, 26 Cal.Rptr.2d 567; *245  People v. Quinones
(1988) 202 Cal.App.3d 1154, 1158, 249 Cal.Rptr. 435.) For example, in his concurring opinion
in People v. Bolander (1994) 23 Cal.App.4th 155, 28 Cal.Rptr.2d 365, Justice Mihara noted that
“Cicero's legislative intent analysis led it down the wrong path.” (Id. at p. 162, 28 Cal.Rptr.2d 365
(conc. opn. of Mihara, J.).) He went on to correctly observe: “Once lack of consent was eliminated
as an element of the prosecution's case, it was not reborn as a part of the definition of force. Lack of
consent is not an element of the offense prohibited by section 288, subdivision (b), and the victim's
consent is not an affirmative defense to such a charge. The victim's consent or lack thereof is
simply immaterial.” (People v. Bolander, at p. 163, 28 Cal.Rptr.2d 365 (conc. opn. of Mihara, J.).)


In this case, the Court of Appeal majority followed Cicero's flawed reasoning. We conclude
Justice Mihara had the better argument in his dissent below. With respect to force, Justice Mihara
explained: “While the fact that the victim actually consents to a lewd act might render the use
of force unnecessary, the victim's actual consent does not eliminate the fact that the defendant
actually uses violence, compulsion or constraint in the commission of the lewd act, nor does the
victim's consent diminish the defendant's culpability or immunize the defendant from suffering
the penal consequences that arise from a forcible lewd act.” Likewise, with respect to implied
coercion or duress, a “child victim's actual consent does not eliminate the fact that the perpetrator
utilizes duress in the commission of the lewd act, and does not reduce the perpetrator's culpability
or eliminate the penal consequences that attach due to the perpetrator's conduct.”


[7]  When the Legislature amended section 288(b) in 1981 to delete the previous requirement that
lewd acts committed by use of force, violence, duress, menace, or fear be “against the will of the
victim,” it effectively removed the concept of consent ***787  from child molestation cases. “The
rejection by the Legislature of a specific provision contained in an act as originally introduced
is most persuasive to the conclusion that the act should not be construed to include the omitted
provision.” (Rich v. State Board of Optometry (1965) 235 Cal.App.2d 591, 607, 45 Cal.Rptr. 512.)
Since 1981, the lewd act crimes in section 288 have been defined based on the offender's wrongful
conduct only. The victim's “consent,” such as it may be, is no longer material in these cases. We
cannot interpret section 288(b)(1) to reinsert what the Legislature intentionally removed. “To do so
would not be interpreting the legislative intent but would be a gross example of judicial legislation
in contravention of the legislative intent logically implied from the rejection by the Legislature of
an identical provision.” (People v. Brannon (1973) 32 Cal.App.3d 971, 977, 108 Cal.Rptr. 620.)


By intentionally removing the phrase “against the will of the victim,” the Legislature kept the
focus on the conduct of the assailant. It recognized that there is an inherent imbalance of power
in an encounter between a child *246  and an adult bent on sexual conduct. It acted to protect
young children, who may make ill-advised “choices” when under the coercive influence of an
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overreaching adult. Accordingly, it set 14 as the age at which a child may legally give consent to
sexual conduct. This was a legitimate exercise of the Legislature's authority. “[T]he Legislature
has determined that children are uniquely susceptible to ‘outrage’ and exploitation” and has
accordingly broadened the range of sexual acts with children deemed criminal. (People v. Scott
(1994) 9 Cal.4th 331, 341–342, 36 Cal.Rptr.2d 627, 885 P.2d 1040; cf. People v. Leal (2004)
33 Cal.4th 999, 1008, 16 Cal.Rptr.3d 869, 94 P.3d 1071 [Legislature could define “duress” more
broadly in § 288(b)(1) than in the rape and spousal rape statutes to protect children under 14 from
sexual abuse].)


[8]  [9]  [10]  Despite this clear legislative intent, defendant repeats Cicero's error of assuming
lack of consent must be proven when the prosecution relies on duress because this term necessarily
implies that the victim's will was overcome. However, the legal definition of duress is objective
in nature and not dependent on the response exhibited by a particular victim. In People v. Leal,
supra, 33 Cal.4th 999, 16 Cal.Rptr.3d 869, 94 P.3d 1071, **421  we held that “duress,” as used
in section 288(b)(1), means “ ‘a direct or implied threat of force, violence, danger, hardship or
retribution sufficient to coerce a reasonable person of ordinary susceptibilities to (1) perform an act
which otherwise would not have been performed or, (2) acquiesce in an act to which one otherwise
would not have submitted.’ ” (Leal, at p. 1004, 16 Cal.Rptr.3d 869, 94 P.3d 1071, second italics
added, quoting People v. Pitmon (1985) 170 Cal.App.3d 38, 50, 216 Cal.Rptr. 221.) 9  Because
duress is measured by a purely objective standard, a jury could find that the defendant used threats
or intimidation to commit a lewd act without resolving how the victim subjectively perceived
or responded ***788  to this behavior. 10  Consistent with the language of section 288 and the
clear intent of the Legislature, the focus must be on the defendant's wrongful act, not the victim's
response to it.


9 The definition of “duress” in CALCRIM No. 1111 is based on People v. Leal, supra, 33
Cal.4th at page 1004, 16 Cal.Rptr.3d 869, 94 P.3d 1071. To make even more clear that the
focus is on the perpetrator's actions, not the victim's response, this part of the instruction
should be amended along the following lines: “Duress means the use of a direct or implied
threat of force, violence, danger, hardship, or retribution sufficient to cause a reasonable
person to do [or submit to] something that he or she would not otherwise do [or submit to].
When deciding whether the act was accomplished by duress, consider all the circumstances,
including the age of the child and (his/her) relationship to the defendant.”


10 The concurring and dissenting opinion complains this conclusion “distorts the holdings of
Pitmon and Leal.” (Conc. & dis. opn., post, 119 Cal.Rptr.3d at p. 792, 245 P.3d at p. 425.)
To the contrary, the analysis flows directly from the explicit definition of “duress” stated in
those cases. That the definition was formulated in the context of a different legal issue does
not make it irrelevant to the question we explore here.
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Taking a different view of history, the concurring and dissenting opinion asserts that “[a] virtually
unbroken line of authority following the 1981 *247  amendments, from Cicero, supra, 157
Cal.App.3d 465 [204 Cal.Rptr. 582], and Pitmon, supra, 170 Cal.App.3d 38 [216 Cal.Rptr. 221],
through our own 2004 decision in Leal, supra, 33 Cal.4th 999 [16 Cal.Rptr.3d 869, 94 P.3d 1071],
has interpreted duress, menace and threat as behavior inconsistent with the victim's freely given
consent.” (Conc. & dis. opn., post, 119 Cal.Rptr.3d at p. 794–95, 245 P.3d at p. 427.) In fact,
no decision has actually held that consent is a defense when it is alleged that lewd acts were
accomplished by duress. As noted, the issue of duress was not presented in Cicero; therefore, the
majority's discussion of it was dictum. Although other decisions have repeated Cicero's dictum,
none has directly ruled that a child victim's consent negates a finding of duress under section
288(b)(1). For example, as in Cicero, the issue in People v. Quinones, supra, 202 Cal.App.3d
1154, 249 Cal.Rptr. 435 was force, not duress. The court stated in dicta that it agreed with
Cicero's observations on duress but disagreed with Cicero's extension of this reasoning to lewd
acts committed by force. (Quinones, at p. 1158, 249 Cal.Rptr. 435.) While duress was at issue
in Pitmon, consent was not. There, in finding that sufficient evidence supported a section 288(b)
conviction, a panel of the same court that decided Cicero remarked that the defendant's conduct
had “prompted [the child] against his will to participate in the sexual acts” (Pitmon, at p. 51, 216
Cal.Rptr. 221), but no argument had ever been made that the sex acts were consensual.


[11]  Because no case following the 1981 amendments to section 288(b) has specifically held that
consent is a defense to aggravated lewd acts on a child under 14, we also reject the related argument
that the Legislature's failure to alter section 288(b)(1) after Cicero, supra, 157 Cal.App.3d 465,
204 Cal.Rptr. 582 indicates it has acquiesced in Cicero's interpretation of “duress.” When the
Legislature fails to act in the face of a direct holding, a conclusion of acquiescence may be in order.
It is a slender reed to depend on indeed to argue that the Legislature acquiesced to dictum in a case
that has been much criticized and that even the concurring and dissenting opinion acknowledges
“was not free from error.” (Conc. & dis. opn., post, 119 Cal.Rptr.3d at p. 791, 245 P.3d at p. 424.)


The approach we endorse today is venerable. California law has long recognized that consent
is not a defense when the victim of a sex crime is a child under age 14. Many **422  early
decisions under the rape statute (§ 261) held that a minor could not legally consent to intercourse.
(E.g., People v. Verdegreen, supra, 106 Cal. at pp. 214–215, 39 P. 607; People v. Gordon (1886)
70 Cal. 467, 469, 11 P. 762.) This incapacity was conclusively presumed notwithstanding any
“actual consent” the child may have conveyed. (Verdegreen, at p. 214, 39 P. 607.) Moreover, the
presumption applied even when the alleged ***789  crime was not rape but an assault with intent
to commit rape. In a similar argument to the one advanced here, Verdegreen argued consent was a
defense to such an assault because the crime necessarily implied resistance by the person assaulted.
(Id. at p. 213, 39 P. 607.) We disagreed, explaining, “It is true that an assault implies force by the
assailant and resistance by the one assaulted; and that one is not, in legal contemplation, injured
by a consensual act. But these *248  principles have no application to a case where under the law
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there can be no consent. Here the law implies incapacity to give consent, and this implication is
conclusive. In such case the female is to be regarded as resisting, no matter what the actual state
of her mind may be at the time. The law resists for her.” (Id. at p. 215, 39 P. 607, italics added.) 11


11 The Legislature later raised the age of consent from 14 to 18 (Stats. 1897, ch. 139, § 1, p.
201; Stats.1913, ch. 122, § 1, p. 212) and removed the crime of unlawful sexual intercourse
with a minor from the rape statute (§ 261.5, added by Stats.1970, ch. 1301, §§ 1, 2, pp.
2405–2406). These changes led us to recognize a defense to statutory rape when the accused
had a good faith, reasonable belief that the victim was 18 or older. (People v. Hernandez
(1964) 61 Cal.2d 529, 536, 39 Cal.Rptr. 361, 393 P.2d 673.) However, no legislative action
or judicial decision has altered the long-standing presumption that children under age 14
cannot give legal consent to sexual activity. We made this clear in People v. Olsen, supra, 36
Cal.3d 638, 205 Cal.Rptr. 492, 685 P.2d 52, when we refused to extend Hernandez's mistake-
of-age defense to section 288. Whereas statutory rape involves an element of consent, in
that it is possible to mistakenly believe a female is older than 18 and capable of consenting
to intercourse, we stated that “ ‘[a] violation of section 288 does not involve consent of
any sort, thereby placing the public policies underlying it and statutory rape on different
footings.’ ” (Olsen, at p. 645, 205 Cal.Rptr. 492, 685 P.2d 52, italics added, quoting People
v. Toliver (1969) 270 Cal.App.2d 492, 496, 75 Cal.Rptr. 819.) We observed that section 288
was enacted to serve a “strong public policy to protect children of tender years” (Olsen, at
p. 646, 205 Cal.Rptr. 492, 685 P.2d 52) and discussed several statutes that afford special
protections to children under age 14. (Id. at pp. 647–649, 205 Cal.Rptr. 492, 685 P.2d 52.)


Honoring the clear legislative intent expressed in the plain language of section 288(b)(1), we hold
that consent of the victim is not a defense to the crime of aggravated lewd conduct on a child
under age 14. The prosecution need not prove that a lewd act committed by use of force, violence,
duress, menace, or fear was also against the victim's will. To the extent they are inconsistent with
this holding, we disapprove People v. Cicero, supra, 157 Cal.App.3d 465, 204 Cal.Rptr. 582, and
the cases following it. 12


12 Specifically, we disapprove of statements in People v. Cicero, supra, 157 Cal.App.3d 465,
204 Cal.Rptr. 582 suggesting that consent of the victim is a defense to a charge of lewd
acts accomplished by use of force, violence, duress, menace, or fear. We also disapprove of
similar statements in People v. Cochran (2002) 103 Cal.App.4th 8, 15–16, 126 Cal.Rptr.2d
416; People v. Bolander, supra, 23 Cal.App.4th 155, 160–161, 28 Cal.Rptr.2d 365; People
v. Neel (1993) 19 Cal.App.4th 1784, 1787, 24 Cal.Rptr.2d 293; People v. Hecker (1990) 219
Cal.App.3d 1238, 1249–1251, 268 Cal.Rptr. 884; People v. Quinones, supra, 202 Cal.App.3d
1154, 1158, 249 Cal.Rptr. 435; People v. Mendibles (1988) 199 Cal.App.3d 1277, 1306, 245
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Cal.Rptr. 553; People v. Lusk (1985) 170 Cal.App.3d 764, 770–771, 216 Cal.Rptr. 544; and
People v. Pitmon, supra, 170 Cal.App.3d 38, 51, 216 Cal.Rptr. 221.


DISPOSITION


The judgment of the Court of Appeal reversing defendant's convictions on counts 1, 2 and 4 is
reversed.


WE CONCUR: BAXTER and CHIN, JJ., and GEORGE, J. *


* Retired Chief Justice of California, assigned by the Chief Justice pursuant to article VI,
section 6 of the California Constitution.


***790  *249  Concurring and Dissenting Opinion by WERDEGAR, J.
I concur in the result. I dissent, however, from most of the majority's conclusions and analysis.


**423  In defendant's trial for multiple counts of committing lewd acts with children under 14
years of age by use of force, violence, duress, menace or fear of bodily injury (Pen.Code, § 288,
subd. (b)(1)), 13  the jury was instructed: “It is not a defense that the child may have consented to
the act.” Because consent of the victim is inconsistent with the use of duress to commit a lewd act,
I would hold it was error to so instruct in this case, where duress as well as force was at issue. I
would, however, find the error harmless because, in light of the evidence and arguments, it is not
reasonably likely (People v. Watson (1956) 46 Cal.2d 818, 836, 299 P.2d 243) the jury would have
failed to find force or duress had the court refrained from giving the instruction. On this ground
(harmless error), I concur in the judgment reversing the judgment of the Court of Appeal.


13 All statutory references are to the Penal Code.


Section 288, subdivision (a) prohibits the commission of any lewd or lascivious act on a child under
the age of 14 with the intent of arousing or satisfying the sexual desires of the perpetrator or the
child. Subdivision (b)(1) specially prohibits the commission of such acts “by use of force, violence,
duress, menace, or fear of immediate and unlawful bodily injury on the victim or another person....”
Although at the time of defendant's crimes both offenses specified punishment by three, six or
eight years in state prison, a conviction under section 288, subdivision (b)(1) (section 288(b)(1))
had and has significant consequences in restricting the availability of probation and in determining
consecutive sentencing. (See §§ 667.6, 1203.066.) 14
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14 As the majority notes (maj. opn., ante, 119 Cal.Rptr.3d at p. 779, fn. 3, 245 P.3d at p. 414, fn.
3), the sentence for violation of section 288(b)(1) has since been increased to five, eight or 10
years in prison. This change makes even clearer that the Legislature regards section 288(b)
(1) offenses as significantly aggravated over offenses under section 288, subdivision (a).


When the prosecution, to prove a violation of section 288(b)(1), relies in whole or in part on a
theory of duress, menace or threat of bodily injury, an instruction that consent is no defense is
potentially confusing. The statutory terms “duress, menace, or fear of immediate and unlawful
bodily injury” (§ 288(b)(1)), used with their ordinary meanings as they are here, refer to coercion.
To commit a lewd act “by use of ” such coercion (ibid., italics added) necessarily means to coerce
the victim into acquiescing to the act. To tell jurors consent is no defense to such a charge could
confuse them as to whether evidence of freely given consent should be considered on the issue of
whether the act was committed by use of duress, menace or fear. The 1981 *250  amendments to
section 288(b), 15  on which the majority primarily ***791  relies, did not focus on this aspect of
the statute and cannot abrogate the statute's plain language. That language, referring to commission
of the lewd act by coercive means, must take precedence over general, nonspecific indications of
a legislative desire to reduce the role played by consent in section 288 cases, a desire, as I discuss,
seemingly related to punishment, not to proof of the offense's elements.


15 As added to section 288 by amendment in 1979, subdivision (b) prohibited the commission
of a lewd act “by use of force, violence, duress, menace, or threat of great bodily harm,
and against the will of the victim....” (Stats.1979, ch. 944, § 6.5, p. 3254.) The reference to
“against the will of the victim” was deleted in 1981. (Stats.1981, ch. 1064, § 1, p. 4093.)


In 1995, subdivision (b) was divided into two paragraphs; the former text was placed in
subdivision (b)(1) while a new subdivision (b)(2), relating to abuse of dependent adults,
was added. (Stats.1995, ch. 890, § 1, p. 6777.) I refer to the prohibition on lewd acts with
a child by force, violence, etc. as section 288(b) or section 288(b)(1), according to the
statute's organization at the time under discussion.


“Duress,” in section 288(b)(1), is not a legal term of art; it is used in its ordinary sense of “ ‘stringent
compulsion by threat of danger, hardship, or retribution....’ ” (People v. Leal (2004) 33 Cal.4th
999, 1009, 16 Cal.Rptr.3d 869, 94 P.3d 1071, italics omitted, quoting Webster's 3d New Internat.
Dict. (2002) p. 703; see also Random House Dict. of the English Language (2d ed.1987) p. 607
[“compulsion by threat or force; coercion; constraint”].) To commit a lewd act on a child “by use
of ... duress” (§ 288(b)(1)), then, is to use a threat of danger, hardship or **424  retribution to
compel the child's compliance with the act. In a violation of section 288(b)(1) by duress, the duress
is employed to overcome the child's will, making him or her perform or acquiesce in the lewd act.


The decision in People v. Cicero (1984) 157 Cal.App.3d 465, 204 Cal.Rptr. 582 (Cicero ) was
not free from error, but on this point the decision was clearly correct and, until now, has stood
unchallenged. The Cicero court observed that the terms “duress,” “menace” and “threat” “are
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ordinarily used to demonstrate that someone has used some form of psychological coercion
to get someone else to do something they don't want to do, i.e., something against their will.
Consequently, if the concept of violation of will is removed from these words, they are left, like
shells on a beach, without substance.” (Id. at p. 477, 204 Cal.Rptr. 582.) “The essential function
played by the concept of ‘menace’ is to avoid or vitiate consent to an act, so that the act cannot
be said to constitute an exercise of free will.... [¶] In light of these authorities, we conclude it
is semantically unreasonable to amputate from the concept of ‘menace’ the requirement that an
act be undertaken ‘against the will of the victim.’ The latter concept is necessary to any coherent
meaning of ‘menace.’ We believe similar arguments could be constructed to demonstrate the terms
‘duress' and *251  ‘threats' have no useful meaning absent a consideration of their effect on the
will of a victim.” (Id. at p. 478, 204 Cal.Rptr. 582.) 16


16 Until 1986, section 288(b) referred to “threat of great bodily harm.” The 1986 amendment
substituted the current wording, “fear of immediate and unlawful bodily injury.” (Stats.1986,
ch. 1299, § 4, p. 4595.)


The year after Cicero was decided, the court in People v. Pitmon (1985) 170 Cal.App.3d 38, 50,
216 Cal.Rptr. 221 (Pitmon ) held “duress” in section 288(b) should be interpreted according to its
ordinary meaning as “a direct or implied threat of force, violence, danger, hardship or retribution
sufficient to coerce a reasonable person of ordinary susceptibilities” to perform or acquiesce in
a lewd act. Analyzing the evidence at trial, the court concluded the charged crimes had been
committed by use of duress; “defendant's actions constituted an implied threat of force, violence,
hardship or retribution which prompted [the child ] against his will to participate in the sexual
acts.” (Id. at p. 51, 216 Cal.Rptr. 221, italics added.)


Cicero was further followed on this issue in ***792  People v. Quinones (1988) 202 Cal.App.3d
1154, 1158, 249 Cal.Rptr. 435, where the appellate court agreed that “a conviction based on
‘duress,’ ‘menace,’ or ‘threat of great bodily harm’ necessarily implies that the ‘will of the
victim’ has been overcome,” though the court disagreed with Cicero's parallel holding as to force,
discussed below. (See also People v. Cochran (2002) 103 Cal.App.4th 8, 15–16, 126 Cal.Rptr.2d
416 [evidence supported a duress finding where victim “engaged in sex acts only in response to
her father's parental and physical authority. Her compliance was derived from intimidation and
the psychological control he exercised over her and was not the result of freely given consent.”];
People v. Espinoza (2002) 95 Cal.App.4th 1287, 1321, 116 Cal.Rptr.2d 700 [“Duress cannot be
established unless there is evidence that ‘the victim['s] participation was impelled, at least partly,
by an implied threat....’ ”].)


These decisions, forming an unbroken line from 1981 until the majority opinion in this case, clearly
establish that “duress” and its associated terms “menace” and “fear of ... bodily injury” are used
in section 288(b)(1) in their ordinary meanings, and that to commit a lewd act “by use of” one of



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984130564&pubNum=227&originatingDoc=I1d5f10a1248311e088699d6fd571daba&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984130564&pubNum=227&originatingDoc=I1d5f10a1248311e088699d6fd571daba&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES288&originatingDoc=I1d5f10a1248311e088699d6fd571daba&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985136267&pubNum=0000227&originatingDoc=I1d5f10a1248311e088699d6fd571daba&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985136267&pubNum=0000227&originatingDoc=I1d5f10a1248311e088699d6fd571daba&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985136267&originatingDoc=I1d5f10a1248311e088699d6fd571daba&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES288&originatingDoc=I1d5f10a1248311e088699d6fd571daba&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985136267&pubNum=227&originatingDoc=I1d5f10a1248311e088699d6fd571daba&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988093905&pubNum=227&originatingDoc=I1d5f10a1248311e088699d6fd571daba&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988093905&pubNum=227&originatingDoc=I1d5f10a1248311e088699d6fd571daba&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984130564&originatingDoc=I1d5f10a1248311e088699d6fd571daba&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002682389&pubNum=0003484&originatingDoc=I1d5f10a1248311e088699d6fd571daba&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002682389&pubNum=0003484&originatingDoc=I1d5f10a1248311e088699d6fd571daba&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002111325&pubNum=0003484&originatingDoc=I1d5f10a1248311e088699d6fd571daba&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES288&originatingDoc=I1d5f10a1248311e088699d6fd571daba&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_3fed000053a85 





People v. Soto, 51 Cal.4th 229 (2011)
245 P.3d 410, 119 Cal.Rptr.3d 775, 11 Cal. Daily Op. Serv. 879...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 23


these means, as prohibited in section 288(b)(1), is to coerce the victim, by direct or implied threat
or by exploiting the victim's fear, into performing or acquiescing in the lewd act against his or her
will. To coerce an act by duress, menace or fear “is to avoid or vitiate consent to [the] act, so that
the act cannot be said to constitute an exercise of free will.” (Cicero, supra, 157 Cal.App.3d at p.
478, 204 Cal.Rptr. 582.) Such coercion is thus inconsistent with the exercise of the victim's “freely
given consent.” (People v. Cochran, supra, 103 Cal.App.4th at p. 15, 126 Cal.Rptr.2d 416.)


*252  Because the victim's freely given consent is inconsistent with the commission of a lewd act
by use of duress, menace or fear, as **425  section 288(b)(1) employs those terms, to instruct a
jury weighing such charges that the child's consent is not a defense is potentially confusing. While
consent is not an affirmative defense to charges under section 288(b) (1), evidence of consent tends
to negate the statutory element that the lewd act be committed by use of duress, menace or fear. An
instruction that consent is not a defense might lead a reasonable juror to improperly disregard any
evidence of freely given consent put forward by the defense, rather than considering that evidence,
in deciding whether the prosecution has met its burden to prove the child's compliance was in fact
produced by duress, menace or fear of bodily injury.


Against the conclusion that commission of a lewd act by duress, menace or fear is inconsistent with
the victim's consent, the majority cites the description of duress for purposes of section 288(b)—
first offered in Pitmon, supra, 170 Cal.App.3d at page 50, 216 Cal.Rptr. 221, and later quoted and
adopted by this court in People v. Leal, supra, 33 Cal.4th at page 1004, 16 Cal.Rptr.3d 869, 94 P.3d
1071 (Leal )—as a threat “sufficient to coerce a reasonable person of ordinary susceptibilities” to
perform the lewd act. Because this states an objective standard, the majority reasons, “a jury could
find that the defendant used threats or intimidation to commit a lewd act without resolving how
the victim subjectively perceived or responded to this behavior.” (Maj. opn., ante, 119 Cal.Rptr.3d
at p. 787–788, 245 P.3d at p. 421.)


The majority's conclusion distorts the holdings of Pitmon and Leal. In fact, these cases are
inapposite to the issue here. The definitional discussion in both cases went to the type and degree
of threat that section 288(b) requires, not to whether a threat must actually overcome the victim's
***793  will. In Pitmon, the question was whether a threat of imminent death or great bodily harm
(as specified in § 26) was required (Pitmon held it was not); in Leal, the issue was whether a threat
of “hardship,” included in the Pitmon definition, sufficed (Leal held it did). (See Leal, supra, 33
Cal.4th at pp. 1003–1010, 16 Cal.Rptr.3d 869, 94 P.3d 1071; Pitmon, supra, 170 Cal.App.3d at
pp. 48–50, 216 Cal.Rptr. 221.)


Neither Pitmon nor Leal held or even suggested that whether the victim is actually coerced into
participating in a lewd act, or freely consents to it, is irrelevant under section 288(b). To the
contrary, in Leal we quoted with approval Pitmon's remark that section 288(b) punished “ ‘the
obtaining of a child's participation in a lewd act in violation of the child's will.’ ” (Leal, supra,
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33 Cal.4th at p. 1009, 16 Cal.Rptr.3d 869, 94 P.3d 1071, italics added, quoting Pitmon, supra,
170 Cal.App.3d at p. 49, 216 Cal.Rptr. 221.) As explained earlier, the court in Pitmon, consistent
with that understanding, applied its definition to determine that the duress used was not only
of an objectively sufficient magnitude, but actually had the effect of coercing the victim into
participating: the court concluded that the defendant's threats “prompted [the child] against his
will to participate in the sexual *253  acts” and that the defendant had thus “accomplished his
lewd acts by means of duress.” (Pitmon, at p. 51, 216 Cal.Rptr. 221.) In holding the People must
show that the defendant's threats were objectively strong enough to coerce a reasonable person,
then, neither Pitmon nor Leal suggested the People need not show these threats actually coerced
the child into acquiescing to the lewd act.


The majority also reasons that the Legislature, when in 1981 it deleted the phrase “against the
will of the victim” from section 288(b), intended to eliminate any consideration of consent from
the adjudication of charges under this section. They rely on the legislative history of the 1981
amendment, which was enacted by Senate Bill No. 586 (1981–1982 Reg. Sess.) (hereafter Senate
Bill No. 586). As the majority explains, the requirement that a section 288(b) offense be committed
“against the will of the victim” was removed in a September 15, 1981, conference reconciling
provisions of Senate Bill No. 586 with those of a competing bill, Assembly Bill No. 457 (1981–
1982 Reg. Sess.) (hereafter Assembly Bill No. 457), which was not passed. (Maj. opn., ante, 119
Cal.Rptr.3d at pp. 781–783, 245 P.3d at pp. 415–417.) **426  I find the legislative history less
than definitive on the present issue.


The majority relies on an August 24, 1981, report by the Joint Legislative Committee for Revision
of the Penal Code, which was distributed to members of the Senate Judiciary Committee. This
report disparaged the Assembly proposal allowing probation in certain cases where the child
solicited the lewd act 17  as requiring the victim to “establish that she did not consent to the act of
sexual abuse” and as reflecting a belief “that most children want to be molested, that there exist
11 year old prostitutes who freely and willingly choose that profession, and that those who molest
children should not be harshly treated by ***794  the courts.” (J. Com. for Revision of Pen.Code,
Summary of Major Differences, Aug. 24, 1981, p. 1.) The report reflects a general division between
the Assembly and the Senate over whether and how consent should affect punishment for lewd
acts with children; it sheds no light on how Senate Bill No. 586's deletion of “against the will of
the victim” from section 288(b) would affect the prosecution's burden of proving a lewd act had
been committed by duress, violence or threat of bodily harm. It is of limited probative force on
the intent of the Legislature, in any event, because there is no indication the report was presented
either to the conference committee, which agreed to the change, or to the full membership of the
two houses, which approved it.


17 Among other things, Assembly Bill No. 457 would have allowed probation in some cases
where the defendant had befriended the victim for sexual purposes but the victim solicited
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the sexual act or shared in the perpetrator's sexual intent at the time he or she was befriended.
(Assem. Bill No. 457, § 3, as amended in Assem., May 6, 1981.) This proposed provision
was assertedly designed to exempt from the state prison mandate offenses involving “the 13
year old prostitute and the Lolita situations.” (Assem. Com. on Crim. Justice, Analysis of
Sen. Bill No. 586, as amended Aug. 10, 1981, p. 7.)


*254  Also of interest is a conference committee report reviewing “Major Issues” concerning
Senate Bill No. 586, dated September 14, 1981 (the day before the conference committee reported
the bill out and it was passed by both houses). Among the issues this report identified were “2.
Should children under age 14 be presumed incapable of consenting to sexual advances in all
instances?” and “3. In cases where the offender made friends with the victim for illicit sexual
purposes should the prosecution have to establish that the victim neither consented nor solicited
the act?” (Conf. Rep. on Sen. Bill No. 586, Sept. 14, 1981, pp. 2–3.) The conference report does
not mention the Senate's proposed deletion of “against the will of the victim” from section 288(b);
indeed, the wording of question No. 3 invokes the language of the probation provision proposed in
Assembly Bill No. 457. (See fn. 5, ante.) At this critical stage, then, when the conference committee
sought to resolve differences between the Senate and Assembly bills, debate focused not on the
parameters of proof that a lewd act was committed by force, violence, duress, menace or threats
under section 288(b), but on the Assembly provision allowing probation in child prostitution cases.


A fair reading of the 1981 amendment and its legislative history suggests the Legislature wanted,
in relation to punishment, to deemphasize considerations of the child victim's consent or lack
of consent in section 288 prosecutions. Significantly, the Legislature retained in section 288(b)
an element—the commission of the lewd act “by use of” duress, menace or threats—inherently
inconsistent with freely given consent. Nothing in the language or history of Senate Bill No. 586
indicates the bill's drafters or the legislators who passed it grappled specifically with how a lewd
act could be committed by use of duress, menace or threat without overcoming the victim's free
will. The plain language of the statute, referring to commission of the lewd act by coercive means,
must take precedence over general indications of a legislative desire to reduce or eliminate the role
played by consent in punishing section 288 offenses. (See Vasquez v. State of California (2008) 45
Cal.4th 243, 253, 85 Cal.Rptr.3d 466, 195 P.3d 1049 [“We may not rewrite the statute to conform
to an assumed intention that does not appear in its language.”].)


My conclusion in this regard is reinforced by the Legislature's subsequent acquiescence in 20 years
of unanimous judicial opinion **427  holding that commission of a lewd act by duress, menace
or threat in section 288(b) requires coercive conduct used to overcome the victim's free will. A
virtually unbroken line of authority following the 1981 amendments, from Cicero, supra, 157
Cal.App.3d 465, 204 Cal.Rptr. 582, and Pitmon, supra, 170 Cal.App.3d 38, 216 Cal.Rptr. 221,
through our own 2004 decision in Leal, supra, 33 Cal.4th 999, 16 Cal.Rptr.3d 869, 94 P.3d 1071,
has interpreted duress, menace and threat as ***795  behavior inconsistent with the victim's freely
given consent. The Legislature amended section 288(b) several times in that period without *255
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any change affecting this interpretation, leading to an inference of ratification. (People v. Bouzas
(1991) 53 Cal.3d 467, 475, 279 Cal.Rptr. 847, 807 P.2d 1076.)


The victim's consent, of course, does not negate any element of a charge under section 288,
subdivision (a). That statute establishes 14 years as a minimum age, before which children are
conclusively presumed incapable of consent to lewd acts whatever their actual state of mind. In that
sense the majority is correct that California has long recognized “consent is not a defense when the
victim of a sex crime is a child under age 14.” (Maj. opn., ante, 119 Cal.Rptr.3d at p. 788, 245 P.3d
at p. 421.) But our concern here is solely with a particular aggravated form of the offense, section
288(b)(1). That evidence of consent can under some circumstances tend to negate an element of
that specific aggravated offense is not inconsistent with the principle that children younger than 14
years cannot legally consent to sexual acts. Consent in no way prevents a perpetrator's prosecution
under section 288, subdivision (a). 18


18 People v. Verdegreen (1895) 106 Cal. 211, 39 P. 607, construing section 220 (assault with
the intent to commit rape) before section 288 was enacted, is not illuminating on the present
question. We did not consider there whether evidence of consent was relevant to a charge
the sexual act was committed by use of duress, which was not an element of section 220.
Because section 288 did not yet exist, moreover, the question presented in Verdegreen was
not whether evidence of consent could negate an element of an aggravated form of that
offense, but whether the defendant was entitled to an instruction that consent was a complete
defense to the charge of assault. (Verdegreen, at pp. 212–213, 39 P. 607.)


On the commission of a section 288(b)(1) offense by force or violence, I would reach a different
conclusion than on commission of the crime by duress, menace or fear. Though Cicero held force,
as well, must be shown to have overcome the will of the child victim, this aspect of Cicero has since
been criticized in People v. Quinones, supra, 202 Cal.App.3d at page 1158, 249 Cal.Rptr. 435, and
in a separate opinion in People v. Bolander (1994) 23 Cal.App.4th 155, 162–163, 28 Cal.Rptr.2d
365 (conc. opn. of Mihara, J.). Consequently, in this respect, previous decisions established no
clear rule in which the Legislature can be deemed to have acquiesced.


Moreover, unlike duress or menace, the use of force or violence to commit a lewd act is not
necessarily inconsistent with the victim's consent. While commission of a sex act by duress
inherently involves coercion, use of force is a more general concept. Force and violence 19


certainly are most commonly employed to overcome the victim's free will, as in forcible rape. (§
261, *256  subd. (a)(2); see People v. Griffin (2004) 33 Cal.4th 1015, 1027, 16 Cal.Rptr.3d 891,
94 P.3d 1089.) But an adult can freely agree to be subjected to force or even violence as a means,
for instance, of achieving sexual stimulation and gratification for the individual or another person.
More pertinent to section 288, involving children, physical force is sometimes used to transport
or position a child in order to facilitate a lewd act, as in Cicero itself, ***796  where the adult
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perpetrator picked up the two young victims as part of what seemed to them a game, using the
opportunity of this contact to fondle them. (Cicero, supra, 157 Cal.App.3d at p. 470, 204 Cal.Rptr.
582.) To say a person consented to the use of force or violence to commit a sexual act may describe
**428  a rare event, but it is not inherently a contradiction in terms.


19 “Force is a general term. When force causes physical harm, it is commonly called
‘violence.’ (Webster's Collegiate Dict. (10th ed.) p. 1319.)” (People v. Bolander, supra, 23
Cal.App.4th at p. 163, fn. 3, 28 Cal.Rptr.2d 365 (conc. opn. of Mihara, J.); see also Random
House Dict. of the English Language, supra, p. 2124 [defining violence as “swift and intense
force” or “rough or injurious physical force, action, or treatment”].)


It follows that in the unusual section 288(b)(1) case where no theory of commission by duress,
menace or fear is presented and the prosecution's theory of force or violence does not include the
use of those means to overcome the victim's will, the court could correctly (albeit superfluously)
instruct the jury that the victim's consent is not a defense to the charges. The present case, however,
was of a more common variety: the prosecution relied on both force and duress, and even as to
force the prosecution's theory was that defendant used force to restrain the victims and overcome
their wills. In the circumstances of this case, defendant's alleged commission of the acts by force
or duress could have been negated by the victims' freely given consent. For reasons already given,
then, the instruction that consent was not a defense was potentially misleading. A reasonable juror
could have been confused as to whether any evidence that C. or R. freely consented to the lewd
acts should be considered on the issue of whether defendant committed the acts by force or duress.


I disagree, however, with defendant that giving the instruction violated his federal constitutional
rights and is either reversible per se or subject to the harmless-beyond-a-reasonable-doubt standard
of Chapman v. California (1967) 386 U.S. 18, 24, 87 S.Ct. 824, 17 L.Ed.2d 705. While potentially
confusing on aspects of the issue, the instruction did not purport to define the element of
commission of the offense by use of force, violence, duress, menace or fear. That element was
correctly defined for the jury through other instructions. At most, the instruction that consent is
not a defense could have been read as inconsistent with the instructions defining the force or
duress element. The error thus did not constitute a “[m]isdescription” of an element requiring
either automatic reversal or Chapman prejudice review. (People v. Hagen (1998) 19 Cal.4th 652,
670, 80 Cal.Rptr.2d 24, 967 P.2d 563.) Neither per se reversal nor the Chapman standard being
implicated by the circumstances here, I would apply the prejudice standard applicable to errors
of state law; *257  reversal is appropriate only if omission of the erroneous instruction would
have been reasonably likely to produce a more favorable result on the section 288(b)(1) charges.
(People v. Watson, supra, 46 Cal.2d at p. 836, 299 P.2d 243.)


In light of the evidence and argument before the jury, the error was not prejudicial. As the People
note, there was no evidence of consent before the jury. C.'s friendly relationship with defendant,
her solicitation of conversation with him in the school parking lot, and her recantation of her police
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statements incriminating him, as well as R.'s affectionate behavior to defendant in his bedroom,
gave some potential grounds for speculating they consented to being kissed and fondled on the
charged occasions, but there was no actual evidence, direct or circumstantial, that this was so.


Nor was consent, as such, emphasized in the arguments to the jury. The prosecutor, reviewing for
the jury the instructions they would be given, briefly referred to the instruction that consent was
no defense. But in the portion of his argument addressing the force or duress element of section
288(b)(1), the prosecutor made no ***797  mention of evidence of consent. He argued simply that
defendant had restrained and held the victims by force, had coerced C.'s compliance by threatening
retribution, and had exploited R.'s fear of bodily injury, using his physical dominance over and his
friendly relationships with both young victims, and his family connection with C., to add weight
and credibility to the duress and fear. On the defense side, counsel argued that as to C. “there was no
force, no threats, no duress.” Counsel asserted the prosecution had not produced any corroboration
that force was used in the car incident, and argued C.'s statements that she found defendant's actions
frightening and disgusting were inconsistent with the fact she sought to talk with him privately
outside her school. With regard to the incident with R. in defendant's bedroom, defense counsel
maintained R. had testified inconsistently as to how she came to be lying on the bed and hugging
defendant, and argued her testimony that she feared a possible future rape was **429  inconsistent
with the fact she had stayed with defendant in his bedroom for an extended period of time.


The potentially confusing instruction on consent, therefore, did not prevent the parties from fairly
and fully presenting to the jury the factual issue of whether defendant committed the lewd acts
charged in counts 1, 2 and 4 by use of force or duress. The jury found he had committed the acts
by these means. Given the correct definitional instructions on force and duress, the absence of
evidence of consent, and the limited role the concept played in the arguments of counsel, a different
result was not reasonably likely even absent the potentially confusing consent instruction.


*258  For the above reasons, I concur in the court's disposition reversing the judgment of the
Court of Appeal.


WE CONCUR: KENNARD and MORENO, JJ.


All Citations


51 Cal.4th 229, 245 P.3d 410, 119 Cal.Rptr.3d 775, 11 Cal. Daily Op. Serv. 879, 2011 Daily Journal
D.A.R. 1050
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2 Cal.5th 536
Supreme Court of California.


Wilson Dante PERRY, Plaintiff and Appellant,
v.


BAKEWELL HAWTHORNE, LLC, Defendant and Respondent.


S233096
|


Filed 2/23/2017


Synopsis
Background: Visitor brought personal injury action against premises owner and occupant arising
out of slip-and-fall on stairway. After visitor failed to designate any expert witnesses, the Superior
Court, Los Angeles County, No. BC500198, Gregory Keosian, J, granted summary judgment
for owner, granted owner's ex parte application for entry of judgment, and denied visitor's ex
parte motion for leave to provide tardy expert witness disclosures. Visitor appealed. The Court of
Appeal affirmed. Visitor petitioned for review. The Supreme Court granted review, superseding
the opinion of the Court of Appeal.


[Holding:] The Supreme Court, Corrigan, J., held that an expert opinion excluded for disclosure
violations should be excluded from consideration at summary judgment, overruling Mann v.
Cracchiolo, 38 Cal.3d 18, 210 Cal.Rptr. 762, 694 P.2d 1134, and disapproving Kennedy v. Modesto
City Hospital, 221 Cal.App.3d 575, 270 Cal.Rptr. 544.


Affirmed.


Opinion, 198 Cal.Rptr.3d 669, superseded.


Procedural Posture(s): Petition for Discretionary Review; On Appeal; Motion for Summary
Judgment.
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When the court determines an expert opinion is inadmissible because requirements for
disclosure of expert witness information were not met, the opinion must be excluded
from consideration at summary judgment if an objection is raised; overruling Mann v.
Cracchiolo, 38 Cal.3d 18, 210 Cal.Rptr. 762, 694 P.2d 1134, and disapproving Kennedy
v. Modesto City Hospital, 221 Cal.App.3d 575, 270 Cal.Rptr. 544. Cal. Civ. Proc. Code
§§ 437c(c, d), 2034.210.


23 Cases that cite this headnote


[2] Evidence Hearsay in General
Declarations are not ordinarily admissible at trial because they are hearsay.


10 Cases that cite this headnote


[3] Pretrial Procedure Facts known and opinions held by experts
The remedies of amendment of an expert witness disclosure, or authorization for an
untimely disclosure, are available to a party before summary judgment, and should be
invoked as soon as the party discovers the need to submit a declaration by a previously
undisclosed expert. Cal. Civ. Proc. Code §§ 2034.610, 2034.710.


See 2 Witkin, Cal. Procedure (5th ed. 2008) Courts, § 205.


32 Cases that cite this headnote
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Opinion


Corrigan, J.


*538  After a trial date is set, a party may demand a simultaneous exchange of expert witness
information by all parties. ( ***765  Code Civ. Proc., § 2034.210.) 1  Unreasonable failure to
respond makes the noncomplying party's expert opinion inadmissible, unless the court grants relief.
(§§ 2034.300, 2034.620, 2034.720.) The question here is whether this exclusionary rule applies at
the summary judgment stage. The expert witness disclosure statutes provide no answer. However,
section 437c, subdivision (d) requires that affidavits and declarations submitted in summary **2
judgment proceedings “set forth admissible evidence.” Therefore, we hold that when the court
determines an expert opinion is inadmissible because disclosure requirements were not met, the
opinion must be excluded from consideration at summary judgment if an objection is raised.


1 Further statutory references are to the Code of Civil Procedure.


Plaintiff Wilson Dante Perry sued Bakewell Hawthorne, LLC and JP Morgan Chase Bank, NA,
claiming he was injured in a fall on property owned by Bakewell and leased by Chase. Chase
demanded an exchange of expert witness information, but Perry made no disclosure. In response
to *539  Bakewell's motion for summary judgment, however, he submitted the declarations of two
experts opining that the stairs he fell on were in disrepair and did not comply with building code
and industry standards. The trial court sustained Bakewell's objection to the introduction of these
declarations because Perry had failed to disclose the experts. Summary judgment was granted.
Perry moved for reconsideration, but the motion was never heard because it was discovered that
the law license of Perry's counsel had been suspended. After judgment was entered for Bakewell,
Perry substituted counsel and unsuccessfully moved for permission to designate his experts.


The Court of Appeal affirmed the judgment in Bakewell's favor.


DISCUSSION


Perry relies on Kennedy v. Modesto City Hospital (1990) 221 Cal.App.3d 575, 270 Cal.Rptr. 544
(Kennedy). There, the trial court entered summary judgment for the defendants after refusing to
consider the declaration of a plaintiff's expert who had not been timely designated. (Id. at pp.
578-579, 270 Cal.Rptr. 544.) The Court of Appeal reversed. As we explain, its analysis was flawed.


The Kennedy court noted that the timing requirements of the expert witness disclosure statutes and
the summary judgment statute are not coordinated. Unless the court orders otherwise, summary
judgment motions are not made until 60 days after the opposing party's general appearance, and are
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heard no later than 30 days before trial. (Kennedy, supra, 221 Cal.App.3d at p. 581, 270 Cal.Rptr.
544; see § 437c, subd. (a)(1) & (3).) A demand for expert witness information, on the other hand,
must be made no later than the 10th day after the initial trial date is set, or 70 days before that
trial date, whichever is nearer the date. The exchange must occur 20 days after the demand or 50
days before the initial trial date, whichever is later. As with summary judgment motions, the court
may alter the deadlines on a showing of good cause. (Kennedy, at p. 580, 270 Cal.Rptr. 544; see
§§ 2034.220, 2034.230.) 2


2 The statutes have been renumbered since Kennedy was decided, but the relevant provisions
remain the same.


Without a court order, the period for demanding “and exchanging expert witness information ...,
which is keyed to the initial trial date, would ordinarily preclude making and determining a
motion for summary ***766  judgment after the ... exchanges have been completed. The summary
judgment motion was noticed and heard in this case within this time frame only because the trial
judge continued the initial trial date. [ 3 ]  Normally a summary judgment *540  will be heard and
determined before the exchange of expert witness information is completed.... Thus, considering
the timing alone, there is no ascertainable [legislative] intent to make the exclusion of expert
testimony applicable to a summary judgment proceeding.” (Kennedy, supra, 221 Cal.App.3d at
p. 581, 270 Cal.Rptr. 544.)


3 In this case the trial date was also continued. As Perry and an amicus curiae observe, this
is not an unusual occurrence.


Kennedy emphasized the various references in the expert witness disclosure statutes to “ ‘expert
trial witnesses,’ ” “ ‘evidence at the trial,’ ” testimony “ ‘at the trial,’ ” and “ ‘the trial court’ ” that
“ ‘shall exclude from evidence the expert opinion’ ” offered by a party who has failed to make the
required disclosure. (Kennedy, supra, 221 Cal.App.3d at p. 582, 270 Cal.Rptr. 544, italics added;
see, e.g., §§ 2034.210, 2034.260, 2034.300.) “We infer from these provisions the Legislature
had in mind the exclusion of expert testimony offered by noncomplying parties at **3  trial,
not at a pretrial proceeding. [¶] Admissibility at trial is not necessarily the same as admissibility
at a summary judgment proceeding. For example, a declaration is not admissible at trial, but is
expressly made admissible by section 437c in a summary judgment proceeding. So too, evidence
made inadmissible at trial by reason of the express procedural bar [of the disclosure statutes] does
not necessarily make the evidence inadmissible in a summary judgment proceeding.” (Kennedy, at
p. 582, 270 Cal.Rptr. 544.) The court further reasoned that the plaintiff might be able to overcome
the bar by seeking leave to amend her disclosure or make a tardy disclosure. (Id. at p. 583, 270
Cal.Rptr. 544; see §§ 2034.610, 2034.710.)
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The Kennedy court pronounced that it wrote “on a clean slate” because no case law or statutory
history bore on the issue at hand. (Kennedy, supra, 221 Cal.App.3d at p. 581, 270 Cal.Rptr. 544.)
But the issue had been addressed, albeit briefly, in Mann v. Cracchiolo (1985) 38 Cal.3d 18, 210
Cal.Rptr. 762, 694 P.2d 1134 (Mann). There the plaintiff did not timely designate an expert, and
the trial date was continued. (Id. at pp. 26-27, 210 Cal.Rptr. 762, 694 P.2d 1134.) In this court
the principal issue was the sufficiency of the expert's declaration, but the Mann defendants also
argued that the declaration had to be disregarded at summary judgment because the expert could
not testify at trial. The Mann court noted that under the disclosure statutes, “the court upon such
terms as may be just may permit a party to call an expert witness not included in the list of expert
witnesses so long as the court finds that the party made a good faith attempt to list expert witnesses,
that the party has given notice to the opposing party ..., and that as of the date of the exchange
of lists the party would ‘not in the exercise of reasonable diligence have determined to call such
witness.’ [Fn. omitted.] Because the trial court might choose to grant relief, the court ruling on the
*541  motions for summary judgment could not assume that it would not.” (Id. at pp. 39-40, 210
Cal.Rptr. 762, 694 P.2d 1134; see § 2034.620, subd. (c)(1).) 4


4 Mann examined an earlier version of the disclosure statutes than the one before the Kennedy
court. The differences in the various versions, including those in effect today, do not affect
our analysis.


[1]  [2]  ***767  Mann did not mention the requirement that “[s]upporting and opposing
affidavits or declarations” submitted on a summary judgment motion “shall set forth admissible
evidence.” (§ 437c, subd. (d).) The Kennedy court quoted this provision but did not discuss it.
(Kennedy, supra, 221 Cal.App.3d at p. 581, 270 Cal.Rptr. 544.) The condition that an expert's
declaration must set out admissible evidence, however, has determinative importance. Even if
all the references to “trial” in the expert witness disclosure statutes are read strictly, including
the specification that the “trial court” must exclude the testimony of an undisclosed expert (§
2034.300), the summary judgment statute still requires the evidence provided in declarations to
be admissible at trial. (Bozzi v. Nordstrom, Inc. (2010) 186 Cal.App.4th 755, 761, 111 Cal.Rptr.3d
910 (Bozzi); Towns v. Davidson (2007) 147 Cal.App.4th 461, 472, 54 Cal.Rptr.3d 568; 6 Witkin,
Cal. Procedure (5th ed. 2008) Proceedings Without Trial, § 226, pp. 667-668; Weil & Brown,
Cal. Practice Guide: Civil Procedure Before Trial (The Rutter Group 2015) ¶ 10:124 et seq., p.
10-50 et seq.) Declarations themselves are not ordinarily admissible because they are hearsay.
But the Kennedy court erred when it suggested that the evidence contained in summary judgment
declarations need not be admissible at trial. (Kennedy, at p. 582, 270 Cal.Rptr. 544.)


[3] Both Mann and Kennedy reasoned that the appellants before them might have been able to
avoid the consequences of their failure to designate an expert. (Mann, supra, 38 Cal.3d at p.
39, 210 Cal.Rptr. 762, 694 P.2d 1134; Kennedy, supra, 221 Cal.App.3d at p. 583, 270 Cal.Rptr.
544.) 5  Under section 2034.610, the court may permit amendment of an expert witness disclosure,
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if section **4  2034.620's conditions stated are met. Similarly, an untimely disclosure may be
allowed under section 2034.710 if the statutory conditions are satisfied. (§ 2034.720.) But these
remedies are available to a party before summary judgment, and should be invoked as soon as the
party discovers the need to submit a declaration by a previously undisclosed expert. 6  Unless the
court grants relief, the declaration contains inadmissible evidence, excludable upon objection if
the failure to disclose *542  was unreasonable. A court ruling on a summary judgment motion
“shall consider all of the evidence set forth in the papers, except the evidence to which objections
have been made and sustained.” (§ 437c, subd. (c), italics added.) Here, the trial court sustained
Bakewell's objection to Perry's expert testimony because he unreasonably failed to make the
required disclosure. 7


5 The Court of Appeal below distinguished Kennedy on the ground that there the plaintiff
might have been able to remedy her failure to comply with the disclosure requirements. The
court deemed Perry's failure irremediable because his postjudgment application for relief
had been rejected by the trial court.


6 If the time limit on submitting opposition to a summary judgment motion (§ 437c, subd. (b)
(2)) prevents a party from obtain a ruling on a motion for relief under sections 2034.610 or
2034.710, the party may seek a continuance for that purpose under section 437c, subdivision
(h).


7 It does not appear that Perry's counsel relied on Kennedy or Mann in the trial court. They
were not cited in the motion for reconsideration that was filed after summary judgment.
Counsel has not made the subsequent application for leave to designate experts a part of the
record on appeal. Nor is there any indication that counsel ever attempted to persuade the trial
court that the failure to disclose Perry's experts had been reasonable.


When Mann and Kennedy were decided, summary judgment was more disfavored than it is today.
The Mann court said that “[t]he summary judgment procedure, ***768  inasmuch as it denies the
right of the adverse party to a trial, is drastic and should be used with caution.” (Mann, supra,
38 Cal.3d at p. 35, 210 Cal.Rptr. 762, 694 P.2d 1134.) The Kennedy court commented that “[t]he
purpose of the summary judgment statute is to eliminate the necessity of trying sham and meritless
cases [citation], not to stop facially meritorious cases at the summary judgment stage by reason
of a procedural bar which at trial may be overcome.” (Kennedy, supra, 221 Cal.App.3d at pp.
582-583, 270 Cal.Rptr. 544.) But section 437c was significantly changed when amendments in
1992 and 1993 brought it closer to its federal counterpart, “in order to liberalize the granting of
[summary judgment] motions.” (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 848, 107
Cal.Rptr.2d 841, 24 P.3d 493 (Aguilar); see Weil & Brown, Cal. Practice Guide: Civil Procedure
Before Trial, supra, ¶ 10:278, pp. 10-127-128.) Summary judgment is now seen as “a particularly
suitable means to test the sufficiency” of the plaintiff's or defendant's case. (Caldwell v. Paramount
Unified School Dist. (1995) 41 Cal.App.4th 189, 203, 48 Cal.Rptr.2d 448; accord, City of Monterey
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v. Carrnshimba (2013) 215 Cal.App.4th 1068, 1080, 156 Cal.Rptr.3d 1; see Aguilar, at p. 855, 107
Cal.Rptr.2d 841, 24 P.3d 493; Bozzi, supra, 186 Cal.App.4th at pp. 760-761, 111 Cal.Rptr.3d 910.)


The results in Mann and Kennedy reflect the more restrictive approach to summary judgment
prevailing when they were decided. Nevertheless, it has always been “[t]he purpose of the law of
summary judgment ... to provide courts with a mechanism to cut through the parties' pleadings
in order to determine whether, despite their allegations, trial is in fact necessary to resolve their
dispute.” (Aguilar, supra, 25 Cal.4th at p. 843, 107 Cal.Rptr.2d 841, 24 P.3d 493, citing Molko v.
Holy Spirit Assn. (1988) 46 Cal.3d 1092, 1107, 252 Cal.Rptr. 122, 762 P.2d 46.) And section 437c
has always required the evidence relied on in supporting or opposing papers to be admissible. (See
Reid v. Google, Inc. (2010) 50 Cal.4th 512, 528, 113 Cal.Rptr.3d 327, 235 P.3d 988.) The Mann
and Kennedy courts overlooked the significance of this requirement.


*543  We overrule Mann v. Cracchiolo, supra, 38 Cal.3d 18, 210 Cal.Rptr. 762, 694 P.2d 1134, to
the extent it is inconsistent with this opinion, and disapprove Kennedy v. Modesto City Hospital,
supra, 221 Cal.App.3d 575, 270 Cal.Rptr. 544. A party may not raise a triable issue of fact at
summary judgment by relying on evidence that will not be admissible at trial. (See § 437c, subd.
(c).) When the time for exchanging expert witness information has expired before a summary
judgment motion is made, and a party objects to a declaration from an undisclosed expert, the **5
admissibility of the expert's opinion can and must be determined before the summary judgment
motion is resolved.


DISPOSITION


The Court of Appeal's judgment is affirmed.


Cantil-Sakauye, C.J.


Werdegar, J.


Chin, J.


Liu, J.


Cuéllar, J.


Kruger, J., concurred.
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8 Cal.App.5th 1
Court of Appeal, First District, Division 4, California.


RINCON EV REALTY LLC et al., Plaintiffs and Appellants,
v.


CP III RINCON TOWERS, INC., et al., Defendants and Respondents.


A138463
|


Filed 1/31/2017
|


Review Denied April 26, 2017
|


Certified for Partial Publication. *


* Pursuant to California Rules of Court, rules 8.1105(b) and 8.1110, this opinion is certified
for publication with the exception of parts II.B and II.C.


Synopsis
Background: Following nonjudicial foreclosure sale, defaulting mortgagors sued purchaser
and entities that were involved in administering loan, unsuccessful workout negotiations, and
eventual nonjudicial foreclosure sale for breach of contract, fraud, slander of title, trade secret
misappropriation, unfair competition, to set aside the foreclosure sale, and for an accounting.
Following bench trial, the Superior Court, City and County of San Francisco, No. CGC 10–
496887, Marla Miller, J., 2013 WL 2948068, entered judgment in favor of defendants. Mortgagors
appealed.


Holdings: The Court of Appeal, Streeter, J., held that:


[1] choice of New York law in loan and cash management agreements was unenforceable as to
question of whether agreements' jury waiver provisions were enforceable;


[2] predispute jury trial waiver provisions in agreements were unenforceable;


[3] trial court's error in striking jury demand did not require reversal of judgment as to equitable
claims; but
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[4] trial court's error in striking jury demand required reversal of judgment as to legal claims.


Affirmed in part, reversed in part, and remanded.


Procedural Posture(s): On Appeal; Judgment; Motion to Strike.


West Headnotes (12)


[1] Jury Form and sufficiency of waiver
Choice of New York law in loan and cash management agreements entered into by
mortgagors and mortgagee was unenforceable as to question of whether agreements' jury
waiver provisions were enforceable in mortgagors' action stemming from nonjudicial
foreclosure sale of mortgaged property against purchaser and entities involved in
administering loan, unsuccessful workout negotiations, and eventual foreclosure sale;
although New York had a substantial relationship to parties and their transaction,
application of New York law to permit enforcement of waiver provisions would have been
contrary to fundamental policy of California concerning right to jury trial, and California
had a materially greater interest than New York in determining enforceability of jury
waiver provisions. Cal. Const. art. 1, § 16; Cal. Civ. Proc. Code § 631; Restatement
(Second) of Conflict of Laws § 187.


3 Cases that cite this headnote


[2] Contracts Agreements relating to actions and other proceedings in general
In determining whether to enforce contractual choice-of-law provisions, if forum state has
a materially greater interest than the chosen state, choice of law shall not be enforced, for
the obvious reason that in such circumstance, forum state court will decline to enforce
a law contrary to forum state's fundamental policy. Restatement (Second) of Conflict of
Laws § 187.


2 Cases that cite this headnote


[3] Appeal and Error Agreements as to choice of law
When relevant facts are undisputed, determination whether a contractual choice-of-law
provision supplants the law that would otherwise apply is a legal question that appellate
court reviews de novo. Restatement (Second) of Conflict of Laws § 187.
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1 Cases that cite this headnote


[4] Jury Form and sufficiency of waiver
Under New York law, predispute contractual jury trial waivers generally are enforceable.


4 Cases that cite this headnote


[5] Jury Form and sufficiency of waiver
Predispute jury trial waiver provisions in mortgagors' loan and cash management
agreements with mortgagee were unenforceable, and thus trial court improperly struck
mortgagors' jury demand in action against purchaser of mortgaged property at nonjudicial
foreclosure sale and other entities involved in administering loan, unsuccessful workout
negotiations, and eventual foreclosure sale for breach of contract, fraud, slander of title,
trade secret misappropriation, unfair competition, to set aside the foreclosure sale, and
for an accounting; neither statute governing waiver of the right to jury trial nor any other
statute authorized predispute waivers by parties who submitted their disputes to a judicial
forum. Cal. Const. art. 1, § 16; Cal. Civ. Proc. Code § 631; Cal. Civ. Code § 3426 et seq.;
Cal. Bus. & Prof. Code § 17200 et seq.


4 Cases that cite this headnote


[6] Jury Form and sufficiency of waiver
It is for the legislature, not the courts, to determine whether, and under what circumstances,
a predispute waiver of jury trial will be enforceable in the state. Cal. Const. art. 1, § 16;
Cal. Civ. Proc. Code § 631.


2 Cases that cite this headnote


[7] Appeal and Error Right to jury trial
Denial of the right to a jury trial is reversible error per se, and no showing of prejudice is
required of a party who lost at trial. Cal. Const. art. 1, § 16.


2 Cases that cite this headnote


[8] Appeal and Error Right to jury trial
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When trial court erroneously deprives a party of a jury trial on a cause of action the party
was entitled to submit to jury, reversal of the judgment on that cause of action is required.
Cal. Const. art. 1, § 16.


2 Cases that cite this headnote


[9] Appeal and Error Right to jury trial
Trial court's error in striking defaulting mortgagors' jury demand did not require reversal of
judgment as to mortgagors' equitable claims for unfair competition, to set aside nonjudicial
foreclosure sale, and for an accounting against purchaser and entities that were involved
in administering loan, unsuccessful workout negotiations, and eventual foreclosure sale;
mortgagors did not have a constitutional right to jury trial with respect to equitable
claims, neither the possibility that equitable claims would have been supported by jury
findings on legal claims nor the possibility that mortgagors would have dropped some of
their equitable claims had court not stricken jury demand supported reversal of judgment
on equitable claims, and mortgagors could not have been surprised that court resolved
equitable claims in light of mortgagors statement that they did not seek a jury trial on those
claims. Cal. Const. art. 1, § 16; Cal. Bus. & Prof. Code § 17200 et seq.


3 Cases that cite this headnote


[10] Jury Legal or Equitable Actions or Issues
While a litigant in a civil action generally has a constitutional right to jury trial on legal
causes of action, there is no such right with respect to equitable causes of action or
equitable remedies. Cal. Const. art. 1, § 16.


[11] Trial Order of trial of separate issues
Trial court may decide the equitable issues first, and this decision may result in factual and
legal findings that effectively dispose of the legal claims.


[12] Appeal and Error Right to jury trial
Trial court's error in striking defaulting mortgagors' jury demand required reversal of
judgment as to legal claims for which mortgagors sought jury trial against purchaser
of mortgaged property at nonjudicial foreclosure sale and entities that were involved
in administering loan, unsuccessful workout negotiations, and eventual foreclosure sale,
which included claims for breach of contract, fraud, slander of title, and violation of the
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Uniform Trade Secrets Act (UTSA); defendants relied solely on unenforceable predispute
jury waivers contained in mortgagors' loan and cash management agreements with
mortgagee in moving to strike mortgagors' jury demand, and trial court relied exclusively
on predispute jury waivers in granting motion to strike. Cal. Const. art. 1, § 16; Cal. Civ.
Proc. Code § 631; Cal. Civ. Code § 3426 et seq.


See 7 Witkin, Cal. Procedure (5th ed. 2008) Trial, § 101.


2 Cases that cite this headnote


**412  San Francisco Superior Court, Hon. Marla Miller. (City & County of San Francisco Super.
Ct. No. CGC 10–496887)


Attorneys and Law Firms


Boies, Schiller & Flexner, Jeremy M. Goldman, Christine Y. Wong, Nora K.C. Flum, Oakland;
Locke Lord, Kathleen Smalley, Los Angeles; Boersch Shapiro and David Shapiro, Los Angeles,
for Plaintiffs and Appellants.


Manatt, Phelps & Phillips, Barry W. Lee, Lenard G. Weiss, Christian E. Baker, Christopher
A. Rheinheimer, San Francisco; and Jerome B. Falk, Jr., San Francisco, for Defendants and
Respondents.


Hunton & Williams, Y. Anna Suh, Patrick L. Robson, and Joseph J. Saltarelli for nonparty Bank
of America.


Opinion


**413  Streeter, J.


*5  Plaintiffs Rincon EV Realty LLC, Rincon ET Realty LLC and Rincon Residential Towers
LLC borrowed $110 million in 2007 from Bear Stearns Commercial Mortgage, Inc. (Bear Stearns)
to finance the purchase of Rincon Towers, a San Francisco apartment complex (the Property).
In 2010, after plaintiffs failed to repay the loan and after changes in the ownership of the loan,
defendant CP III Rincon Towers, Inc. (CP III) purchased the Property at a nonjudicial foreclosure
sale. Plaintiffs sued CP III and seven other entities who were involved in administering the loan,
unsuccessful workout negotiations, and the eventual foreclosure sale, alleging various causes of
action, some legal (breach of contract, fraud, slander of title, trade secret misappropriation), and
some equitable (unfair competition, to set aside the foreclosure sale, and for an accounting). After



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART1S16&originatingDoc=I7966d600e8eb11e69a9296e6a6f4a986&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS631&originatingDoc=I7966d600e8eb11e69a9296e6a6f4a986&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS631&originatingDoc=I7966d600e8eb11e69a9296e6a6f4a986&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS3426&originatingDoc=I7966d600e8eb11e69a9296e6a6f4a986&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0289841484&pubNum=0155573&originatingDoc=I7966d600e8eb11e69a9296e6a6f4a986&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I7966d600e8eb11e69a9296e6a6f4a986&headnoteId=204086580801320220721101309&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0338086101&originatingDoc=I7966d600e8eb11e69a9296e6a6f4a986&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0320385301&originatingDoc=I7966d600e8eb11e69a9296e6a6f4a986&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0458844101&originatingDoc=I7966d600e8eb11e69a9296e6a6f4a986&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0341306901&originatingDoc=I7966d600e8eb11e69a9296e6a6f4a986&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0338053601&originatingDoc=I7966d600e8eb11e69a9296e6a6f4a986&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0184559201&originatingDoc=I7966d600e8eb11e69a9296e6a6f4a986&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0180292401&originatingDoc=I7966d600e8eb11e69a9296e6a6f4a986&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0380688301&originatingDoc=I7966d600e8eb11e69a9296e6a6f4a986&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0394166901&originatingDoc=I7966d600e8eb11e69a9296e6a6f4a986&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0394166901&originatingDoc=I7966d600e8eb11e69a9296e6a6f4a986&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0244971001&originatingDoc=I7966d600e8eb11e69a9296e6a6f4a986&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0335243401&originatingDoc=I7966d600e8eb11e69a9296e6a6f4a986&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0379779501&originatingDoc=I7966d600e8eb11e69a9296e6a6f4a986&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0244517901&originatingDoc=I7966d600e8eb11e69a9296e6a6f4a986&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0487254401&originatingDoc=I7966d600e8eb11e69a9296e6a6f4a986&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Rincon EV Realty LLC v. CP III Rincon Towers, Inc., 8 Cal.App.5th 1 (2017)
213 Cal.Rptr.3d 410, 17 Cal. Daily Op. Serv. 940, 2017 Daily Journal D.A.R. 929


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 6


a bench trial, the trial court rejected all of these claims in a detailed and thoughtful statement of
decision.


On appeal from the ensuing judgment, plaintiffs contend (1) the trial court erred by striking their
demand for a jury trial, (2) a discovery referee appointed by the court made erroneous rulings that
were prejudicial and denied plaintiffs a fair trial, (3) the court erred in analyzing plaintiffs' unfair
competition claim, (4) the foreclosure sale is void because CP III did not own the loan and had
no right to foreclose, and (5) prejudicial irregularities in the foreclosure sale require that it be set
aside. In the published portion of this opinion, we conclude the court erred by striking plaintiffs'
jury demand, which applied only to their legal causes of action; in the unpublished portion of the
opinion, we reject plaintiffs' remaining appellate challenges. As a result, we reverse the judgment
and remand for further proceedings as to the legal causes of action, while affirming as to the
equitable causes of action.


I. BACKGROUND


In June 2007, plaintiffs purchased the Property for approximately $143 million. Plaintiffs' investor
sponsor is Richard Cohen. At the time of trial, Cohen and his business entities had a real estate
portfolio worth something in the range of $1.5 billion to $2 billion.


Plaintiffs financed their purchase of the Property in part by borrowing $110 million from Bear
Stearns (the Loan, or the Rincon Loan). The Loan was evidenced by a promissory note (the
Note) and secured by a deed of trust on the Property. The governing loan agreement (the Loan
Agreement) specified the Loan was due two years later, in June 2009, unless plaintiffs exercised an
option to extend the maturity date of the Loan for another year, to June 2010. The Loan Agreement
provided that, to exercise the option, plaintiffs would *6  have to satisfy certain conditions,
including submission of an appraisal showing the principal amount of the Loan did not exceed
72 percent of the fair market value of the Property. The appraisal was to be prepared in a manner
consistent with the methodology used for the appraisal delivered in connection with the origination
of the loan in 2007.


After the collapse of Bear Stearns in 2008, Maiden Lane Commercial Mortgage-Backed Securities
Trust 2008-1 (the Maiden Lane Trust, or the Trust) acquired the Loan. The Trust was established
by the Federal Reserve Bank of New York (FRBNY) to facilitate the acquisition of Bear Stearns
by JP Morgan Chase (JP Morgan). The Trust acquired the Rincon Loan as part of a portfolio of
commercial mortgage loans that JP Morgan did not want to acquire. Maiden Lane LLC was the
beneficiary of the Maiden Lane Trust, **414  and U.S. Bank National Association (USB) was the
trustee. FRBNY was the sole and managing member of Maiden Lane LLC; a Trust and Master
Servicing Agreement (Trust Agreement) designates FRBNY as the “Controlling Party” of the
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Trust. BlackRock Financial Management, Inc. (BlackRock) was the operating advisor to the Trust.
The Trust Agreement designates LaSalle Bank National Association (LaSalle) as the custodian
and Bank of America, N.A. (Bank of America) as the master servicer. 1


1 FRBNY, BlackRock, LaSalle and Bank of America are not parties, although we granted Bank
of America leave to file a brief in this court addressing a single, narrow issue.


Plaintiffs did not repay the Loan by the June 2009 maturity date (and, indeed, never repaid any
portion of the principal amount of the Loan). In 2009, plaintiffs took the position they were entitled
under the Loan Agreement to a one-year extension of the maturity date to June 2010. The Maiden
Lane Trust disagreed, telling plaintiffs they had not met the conditions for an extension and were
in default. In 2009, the Trust, through BlackRock, engaged in negotiations with plaintiffs about a
possible modification of the Loan. In connection with these negotiations, plaintiffs and the Trust
entered a prenegotiation agreement in March 2009. The negotiations were unsuccessful.


Also in 2009, the Maiden Lane Trust began marketing the Loan to third parties through Eastdil
Secured (Eastdil). Eastdil's auction process resulted in the selection (in January 2010) of Carmel
Partners as the highest bidder. 2  In February 2010, plaintiffs filed the present lawsuit and recorded
a notice of pendency of action (lis pendens) against the Property.


2 In its statement of decision, the trial court stated: “ ‘Carmel Partners’ is the trade name under
which several of the Defendants do business—CP III Rincon Towers, Inc. (‘CP III’); Carmel
Partners, Inc.; Carmel Partners, LLC; Carmel Management, LLC; and CP Investment Fund
III, L.P. CP III is the entity that purchased the Loan and foreclosed on the collateral.”


On April 16, 2010, CP III closed on the purchase and acquired the Loan from the Maiden Lane
Trust. On June 15, 2010 (after the maturity date that *7  would have applied if plaintiffs had
been entitled to the one-year extension), CP III initiated nonjudicial foreclosure proceedings by
recording a notice of default. CP III acquired the Property at a foreclosure sale on October 12,
2010 with a $73 million credit bid. Plaintiffs' efforts to enjoin the foreclosure were unsuccessful.


Plaintiffs' Fifth Amended Complaint, the operative complaint at trial, asserted the following causes
of action: (1) breach of the Loan Agreement, (2) breach of a cash management agreement (Cash
Management Agreement) entered into by plaintiffs and Bear Stearns concurrently with the Loan
Agreement, (3) breach of the prenegotiation agreement entered into by plaintiffs and the Maiden
Lane Trust in March 2009, (4) fraud, (5) to set aside the foreclosure, (6) unfair competition (Bus. &
Prof. Code, § 17200 et seq.), (7) slander of title, (8) violation of California's Uniform Trade Secrets
Act (UTSA) (Civ. Code, § 3426 et seq.), and (9) accounting. The complaint named as defendants
(1) CP III, (2) other Carmel Partners entities (Carmel Partners, Inc.; Carmel Partners, LLC;
Carmel Management, LLC; and Carmel Partners Investment Fund III, L.P.), (3) USB as trustee
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for the Maiden Lane Trust, (4) the Maiden Lane Trust, and (5) Maiden Lane LLC (collectively,
defendants). After a bench trial, the court entered judgment in favor of defendants on all claims. 3


3 Throughout most of the proceedings in this case, there were collateral proceedings in New
York. CP III sued Cohen in federal court in New York on June 14, 2010, seeking to recover
under a guaranty he signed in connection with the Loan Agreement. (CP III Rincon Towers,
Inc. v. Cohen (S.D.N.Y. 2014) 13 F.Supp.3d 307, 309, 316, judg. vacated and cause remanded
for further proceedings (2d Cir. Nov. 29, 2016, No. 14–1463) 666 Fed.Appx. 46, 54, 2016
U.S.App. LEXIS 21269, 2016 WL 6989480, at p. *7.) In April 2014, the federal district court
granted summary judgment in favor of Cohen. (Id. at pp. 309, 325.) The Second Circuit Court
of Appeals later vacated the district court's judgment and remanded for further proceedings.
(CP III Rincon Towers, Inc. v. Cohen (2d Cir. Nov. 29, 2016, No. 14–1463) 666 Fed.Appx.
46, 54, 2016 U.S.App. LEXIS 21269, 2016 WL 6989480, at p. *7.) In addition to these
federal proceedings, there were some subpoena enforcement proceedings in New York state
court arising out of discovery in this case.


**415  II. DISCUSSION


A. Plaintiffs' Jury Demand


1. Additional Background
The Loan Agreement and the Cash Management Agreement each include a New York choice-of-
law provision, printed in boldface type and capital letters. The choice-of-law provision states in
part:


Governing Law. [¶] ... THIS AGREEMENT WAS NEGOTIATED
IN THE STATE OF NEW YORK, THE LOAN WAS MADE BY
LENDER AND ACCEPTED BY  *8  BORROWER IN THE STATE OF
NEW YORK, AND THE PROCEEDS OF THE LOAN DELIVERED
PURSUANT HERETO WERE DISBURSED FROM THE STATE
OF NEW YORK, WHICH STATE THE PARTIES AGREE HAS A
SUBSTANTIAL RELATIONSHIP TO THE PARTIES AND TO THE
UNDERLYING TRANSACTION EMBODIED HEREBY, AND IN ALL
RESPECTS, INCLUDING, WITHOUT LIMITING THE GENERALITY
OF THE FOREGOING, MATTERS OF CONSTRUCTION, VALIDITY
AND PERFORMANCE, THIS AGREEMENT, THE NOTE AND THE
OTHER LOAN DOCUMENTS AND THE OBLIGATIONS ARISING
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HEREUNDER AND THEREUNDER SHALL BE GOVERNED BY,
AND CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE
STATE OF NEW YORK APPLICABLE TO CONTRACTS MADE
AND PERFORMED IN SUCH STATE (WITHOUT REGARD TO
PRINCIPLES OF CONFLICTS OF LAWS) AND ANY APPLICABLE
LAW OF THE UNITED STATES OF AMERICA.... 4


4 The Loan Agreement states an exception to the applicability of New York law, specifying
that “the provisions for the creation, perfection, and enforcement of the lien and security
interest created pursuant hereto and pursuant to the other loan documents shall be governed
by and construed according to the law of the state in which the property is located....”


The choice-of-law provisions also specify that plaintiffs waive any claim that California law, or
the law of any state other than New York, governs the parties' agreements:


TO THE FULLEST EXTENT PERMITTED BY LAW, BORROWER
HEREBY UNCONDITIONALLY AND IRREVOCABLY WAIVES
ANY CLAIM TO ASSERT THAT THE LAW OF ANY OTHER
JURISDICTION GOVERNS THIS AGREEMENT, THE NOTE AND
THE OTHER LOAN DOCUMENTS, AND THIS AGREEMENT,
THE NOTE AND THE OTHER LOAN DOCUMENTS SHALL BE
GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE
LAWS OF THE STATE OF NEW YORK PURSUANT TO  **416
SECTION 5-1401 OF THE NEW YORK GENERAL OBLIGATIONS
LAW.


The Loan Agreement and the Cash Management Agreement also specify that the parties waive
the right to trial by jury. The jury waiver provision, which also is set forth in boldface type and
capital letters, states:


Trial by Jury. [¶] BORROWER AND LENDER HEREBY AGREE
NOT TO ELECT A TRIAL BY JURY OF ANY ISSUE TRIABLE
OF RIGHT BY JURY, AND WAIVE ANY RIGHT TO TRIAL BY
JURY FULLY TO THE EXTENT THAT ANY SUCH RIGHT SHALL
NOW OR HEREAFTER EXIST WITH REGARD TO THE LOAN
DOCUMENTS, OR ANY CLAIM, COUNTERCLAIM OR OTHER
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ACTION ARISING IN CONNECTION THEREWITH. THIS WAIVER
OF RIGHT TO TRIAL BY  *9  JURY IS GIVEN KNOWINGLY AND
VOLUNTARILY BY BORROWER AND LENDER, AND IS INTENDED
TO ENCOMPASS INDIVIDUALLY EACH INSTANCE AND EACH
ISSUE AS TO WHICH THE RIGHT TO A TRIAL BY JURY WOULD
OTHERWISE ACCRUE. BORROWER AND LENDER ARE HEREBY
AUTHORIZED TO FILE A COPY OF THIS PARAGRAPH IN ANY
PROCEEDING AS CONCLUSIVE EVIDENCE OF THIS WAIVER.


The prenegotiation agreement also contains a New York choice-of-law provision and a broad
contractual jury trial waiver.


According to briefs submitted by the parties to the trial court and the court's subsequent order
addressing this issue, plaintiffs' Fourth Amended Complaint (filed in Dec. 2011) included a
demand for jury trial of all causes of action triable by jury. 5  In January 2012, defendants filed
a motion to strike plaintiffs' jury demand. Defendants argued the jury waiver provisions in the
parties' agreements were enforceable under New York law, which applied pursuant to the choice-
of-law provisions in those agreements. Defendants also contended some of plaintiffs' claims (the
claims to set aside the foreclosure, for unfair competition and for an accounting) were not triable
by jury in any event.


5 The Fourth Amended Complaint is not in the record on appeal. In their motion to strike the
jury demand, defendants quoted the Fourth Amended Complaint as including the statement,
“ ‘Plaintiffs hereby demand trial by jury of all causes of action triable of right by a jury.’ ”


In their opposition to defendants' motion, plaintiffs specified they sought a jury trial on their claims
for breach of contract, fraud, slander of title, and violation of the UTSA. Plaintiffs argued they were
entitled to a jury trial on those claims because (1) under applicable conflict-of-laws principles,
California law applied notwithstanding the New York choice-of-law provisions in the governing
contracts, and (2) under California law, the contractual jury waivers were unenforceable. Plaintiffs
stated that their remaining causes of action (to set aside the foreclosure, for unfair competition
and for an accounting) were “equitable in nature,” and that plaintiffs did not seek a jury trial for
those claims.


After holding a hearing, the trial court issued a written order granting defendants' motion to strike
the jury demand. In its order, the court noted plaintiffs sought a jury trial on “their legal causes of
action for breach of contract, fraud, slander of title, and violations of [the UTSA].” (Fn. omitted.)
Applying the framework set forth in **417  Nedlloyd Lines B.V. v. Superior Court (1992) 3
Cal.4th 459, 11 Cal.Rptr.2d 330, 834 P.2d 1148 (Nedlloyd), the court concluded the choice-of-law
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provisions in the parties' contracts were enforceable, and dictated the application of New York law
and thus the enforcement of the contractual jury waivers.


*10  Plaintiffs subsequently filed a Fifth Amended Complaint, which included the same claims
that were at issue when defendants moved to strike plaintiffs' jury demand. After a bench trial, the
court issued a detailed statement of decision addressing all of plaintiffs' claims, and subsequently
entered judgment in favor of defendants on all claims.


2. The Court Erred by Striking Plaintiffs' Jury Demand
[1]  [2]  [3] In determining whether to enforce contractual choice-of-law provisions, we apply the
principles set forth in section 187 of the Restatement Second of Conflict of Laws (the Restatement).
(Nedlloyd, supra, 3 Cal.4th at pp. 464–465, 11 Cal.Rptr.2d 330, 834 P.2d 1148.) In Nedlloyd, our
Supreme Court explained that, under the Restatement approach, a court must first determine “(1)
whether the chosen state has a substantial relationship to the parties or their transaction, or (2)
whether there is any other reasonable basis for the parties' choice of law. If neither of these tests
is met, that is the end of the inquiry, and the court need not enforce the parties' choice of law.
If, however, either test is met, the court must next determine whether the chosen state's law is
contrary to a fundamental policy of California. If there is no such conflict, the court shall enforce
the parties' choice of law. If, however, there is a fundamental conflict with California law, the
court must then determine whether California has a ‘materially greater interest than the chosen
state in the determination of the particular issue....’ (Rest., § 187, subd. (2).) If California has a
materially greater interest than the chosen state, the choice of law shall not be enforced, for the
obvious reason that in such circumstance we will decline to enforce a law contrary to this state's
fundamental policy.” (Nedlloyd, supra, 3 Cal.4th at p. 466, 11 Cal.Rptr.2d 330, 834 P.2d 1148, fns.
omitted.) Where the relevant facts are undisputed, the determination whether a contractual choice-
of-law provision supplants the law that would otherwise apply is a legal question that we review
de novo. (Brack v. Omni Loan Co., Ltd. (2008) 164 Cal.App.4th 1312, 1320, 80 Cal.Rptr.3d 275.)


Applying the first step of the Nedlloyd test, the trial court correctly found (and plaintiffs do
not dispute) that New York has a substantial relationship to the parties and their transaction.
The Loan Agreement and the Cash Management Agreement state that each of the plaintiffs is
a Delaware limited liability company with its “principal place of business” in New York. (See
ABF Capital Corp. v. Grove Properties Co. (2005) 126 Cal.App.4th 204, 217, 23 Cal.Rptr.3d 803
(Grove Properties); Rest., § 187, com. f, pp. 566–567 [party's principal place of business in chosen
state establishes substantial relationship].) In the Loan Agreement and the Cash Management
Agreement, the parties agreed New York “has a substantial relationship to the parties and the
underlying transaction embodied” by each agreement. The agreements *11  were negotiated in
New York; the Loan made pursuant to the agreements was made and accepted in New York; and
the proceeds of the Loan were disbursed in New York.
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[4] Under New York law, predispute contractual jury trial waivers generally are enforceable.
(Barclays Bank of New York, N.A. v. Heady Electric Co., Inc. (1991) 174 A.D.2d 963, 964, 571
N.Y.S.2d 650.) Plaintiffs **418  argue, however, that the trial court erred by applying New York
law to determine the enforceability of the jury waiver provisions in the parties' contracts. Relying
on the Nedlloyd framework, plaintiffs contend that application of New York law would be contrary
to a fundamental policy of California, and that California has a materially greater interest than
New York in determining the enforceability of the jury waiver provisions. (See Nedlloyd, supra,
3 Cal.4th at p. 466, 11 Cal.Rptr.2d 330, 834 P.2d 1148.) Plaintiffs suggest alternatively that the
choice-of-law provisions do not or cannot apply to this question; plaintiffs contend the contractual
choice of New York law extends only to “substantive” issues, while the enforceability of the jury
waivers is a “procedural” issue that is governed by the law of the forum notwithstanding the choice-
of-law clauses.


Assuming without deciding the choice-of-law provisions in the parties' agreements direct the
application of New York law to determine the enforceability of the jury waiver provisions in those
agreements, 6  we conclude that, under Nedlloyd, the choice of New York law is not enforceable,
and the validity of the jury waivers is governed by California law. We therefore need not address
plaintiffs' alternative contention that the question of the validity of the jury waivers is outside the
scope of the choice-of-law provisions (or falls within a category of questions that can never be the
subject of an effective contractual choice of law).


6 The choice-of-law provisions state questions of “validity” of the agreements are to be
governed by New York law.


[5] Turning to the question whether California has a fundamental policy concerning contractual
waivers of the right to jury trial at the second step of the Nedlloyd analysis, we note that Article
I, section 16 of the California Constitution states the right to trial by jury is “an inviolate right,”
and in “a civil cause,” any waiver of that right must occur by the consent of the parties “expressed
as prescribed by statute.” Section 631 of the Code of Civil Procedure, 7  which implements the
constitutional provision, states the right to trial by jury is “inviolate,” and may be waived in civil
cases only as specified in subdivision (f) of its provisions. (§ 631, subd. (a).) Subdivision (f) of
section 631 enumerates six methods by which the right to jury trial may be forfeited or waived,
including failure to appear at trial, failure to demand jury trial within a required time frame after the
case is set for trial, failure to pay *12  required fees, oral consent in open court, or written consent
filed with the clerk or the court. In Grafton Partners v. Superior Court (2005) 36 Cal.4th 944,
950, 956–958, 961, 967, 32 Cal.Rptr.3d 5, 116 P.3d 479 (Grafton), our Supreme Court held that,
because the waiver methods specified in section 631 are exclusive—and because all of them apply
only after a lawsuit has been filed—a predispute agreement specifying that any lawsuit between
the contracting parties will be adjudicated in a court trial, rather than a jury trial, is unenforceable.
We think the same analysis applies here.
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7 All statutory references are to the Code of Civil Procedure unless otherwise stated.


[6] “[I]t is for the Legislature, not th[e] court[s], to determine whether, and under what
circumstances, a predispute waiver of jury trial will be enforceable in this state.” (Grafton, supra,
36 Cal.4th at p. 967, 32 Cal.Rptr.3d 5, 116 P.3d 479.) As the Grafton court explained, the
Legislature has expressly authorized agreements to submit future disputes to arbitration or to a
referee. (§§ 638, 1281; **419  Grafton, supra, 36 Cal.4th at pp. 960–961, 32 Cal.Rptr.3d 5, 116
P.3d 479.) But neither section 631 nor any other statute authorizes predispute waivers of the right
to jury trial by parties who submit their disputes to a judicial forum. (Grafton, supra, 36 Cal.4th
at pp. 951, 956, 961, 32 Cal.Rptr.3d 5, 116 P.3d 479.) Such waivers therefore are not enforceable.
(Id. at p. 967, 32 Cal.Rptr.3d 5, 116 P.3d 479.) In so holding, the Grafton court interpreted and
applied California constitutional and statutory provisions governing waiver of the right to jury
trial. Although Grafton did not involve a choice-of-law question, the Supreme Court founded its
analysis, as we do here, on the premise that the right to jury trial in California is “fundamental,”
“inviolate,” and “ ‘sacred in its character[.]’ ” (Id. at pp. 951, 956, 32 Cal.Rptr.3d 5, 116 P.3d 479;
accord, Cohill v. Nationwide Auto Service (1993) 16 Cal.App.4th 696, 699, 19 Cal.Rptr.2d 924 [“
‘The right to trial by jury is a basic and fundamental part of our system of jurisprudence.’ ”].)


After identifying this fundamental right, the Court went further, explaining that, under Exline v.
Smith (1855) 5 Cal. 112 (Exline) and subsequent cases, “the rules under which the parties to a
lawsuit may waive a jury trial must be prescribed by the Legislature, which is without power
to delegate to the courts the responsibility of determining the circumstances under which such
a waiver may be permitted.” (Grafton, supra, 36 Cal.4th at p. 952, 32 Cal.Rptr.3d 5, 116 P.3d
479; accord, id. at p. 956, 32 Cal.Rptr.3d 5, 116 P.3d 479 [“Our decision in the Exline case was
based in part upon our understanding that the framers of the Constitution intended to restrict to the
Legislature the power and obligation to establish rules for jury waivers, because ‘[t]he right of trial
by jury is too sacred in its character to be frittered away or committed to the uncontrolled caprice
of every judge or magistrate in the State.’ ”].) 8  Because California statutes specify how and under
what *13  precise circumstances parties may waive or forfeit the right to jury trial—by taking or
failing to take certain steps after litigation has begun (§ 631, subd. (f)), or by entering an agreement
to submit future disputes to arbitration or to a referee (§§ 638, 1281)—the Grafton court took the
view that courts may not invade the Legislature's exclusive domain by enforcing waivers outside
the prescribed statutory scheme. In our view, that is the essential teaching of the case. Pointing to
“firmly rooted” constitutional history, Grafton concluded that, “ ‘unless the Legislature prescribes
a jury waiver method, we cannot enforce it.’ ” **420  (Grafton, supra, 36 Cal.4th at pp. 953, 956,
32 Cal.Rptr.3d 5, 116 P.3d 479.)


8 As the foundation for this point, the Grafton court quoted extensively from Justice Simons
and his First District, Division Five colleagues in the Court of Appeal opinion under review
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in Grafton, tracing the pertinent history. Exline is the centerpiece of that history. “ ‘In
Exline the Supreme Court considered a jury waiver that arose under a court rule adopted
pursuant to the statute (§ 179 of the Cal. Civil Practice Act). The Supreme Court concluded
that our Constitution forbids the creation of judicial rules of waiver, even if such rules
are promulgated pursuant to a legislative delegation of such power to the judiciary. The
court interpreted the phrase “prescribed by law” within article I, section 3, of the California
Constitution of 1849, to mean that the Legislature, alone, had the power to determine the
circumstances under which a jury could be waived. “The Constitution has imposed the power
as well as the necessity upon the Legislature, of determining in what cases a jury trial may be
waived, which cannot be transferred or delegated to any other department of Government.
The words ‘prescribed by law,’ look to actual legislation upon the subject, and in no just sense
can be extended to a permission of the exercise of this power to others. [¶] ... [T]he power
to ‘prescribe by law’ is legislative and cannot be conferred on judicial officers....” (Exline,
supra, 5 Cal. at pp. 112–113.)’ ” (Grafton, supra, 36 Cal.4th at p. 953, 32 Cal.Rptr.3d 5,
116 P.3d 479.)


Other portions of the Grafton court's analysis underscore the importance of the rule that the
Legislature retains sole authority to determine permissible methods of jury waiver. The court
rejected a claim that it was “anomalous” to prohibit a “knowing, voluntary, written” predispute
waiver of the right to jury trial, given that section 631 permits parties to forfeit the right through
their own negligence, such as by failing to file a timely demand for jury trial (§ 631, subd. (f)(4)),
or by failing to deposit required fees in a timely manner (§ 631, subd. (f)(5), (6)). (Grafton, supra,
36 Cal.4th at pp. 963–964, 32 Cal.Rptr.3d 5, 116 P.3d 479.) This result is not anomalous, the court
pointed out, because the forfeiture provisions at issue “were created by the Legislature. They form
part of a considered procedural scheme intended to create a balanced adversarial system and a fair
system of public administration of justice—a system that can be altered by legislation after due
deliberation.” (Id. at p. 964, 32 Cal.Rptr.3d 5, 116 P.3d 479.) In addition, while acknowledging that
a majority of state and federal jurisdictions permit predispute waiver of the right to jury trial, the
Grafton court explained that any argument for adoption of this approach in California should be
addressed to the Legislature, which can evaluate any associated benefits or potential problems with
the approach and develop any appropriate safeguards that should accompany its adoption. 9  (Id. at
pp. 965–966, 32 Cal.Rptr.3d 5, 116 P.3d 479.) Each of these additional considerations, above and
beyond the pertinent constitutional *14  history, is equally relevant here and serves to reinforce our
conclusion that application of New York law to permit enforcement of the predispute contractual
jury waivers at issue in this case (i.e., permitting waiver by a method not expressly authorized by
the Legislature) would be contrary to fundamental California policy.


9 Defendants note that Justice Chin, in his concurring opinion in Grafton, urged the Legislature
to authorize predispute jury waivers. (Grafton, supra, 36 Cal.4th at pp. 968–970, 32
Cal.Rptr.3d 5, 116 P.3d 479 (conc. opn. of Chin, J.).) But Justice Chin, who also joined the
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majority opinion in Grafton, agreed that the Legislature, not the courts, must evaluate the
appropriateness of such a course. (Id. at pp. 968, 970, 32 Cal.Rptr.3d 5, 116 P.3d 479.)


We come, then, to the last leg of the choice-of-law analysis—whether California has a materially
greater interest than New York in “ ‘the determination of the particular issue,’ ” i.e., the
enforceability of the jury waiver provisions in the parties' agreements. (Nedlloyd, supra, 3 Cal.4th
at p. 466, 11 Cal.Rptr.2d 330, 834 P.2d 1148.) The trial court concluded that, even assuming
enforcement of a predispute contractual jury waiver would be contrary to a fundamental California
policy, California does not have a materially greater interest than New York in determining the
enforceability of the jury waivers at issue here. The court noted that, although the property that
is the subject matter of this litigation is in California, “all parties to the agreements at issue were
sophisticated commercial or business entities.” The court further noted New York's extensive
contacts with the parties and the underlying loan transaction—“[a]ll parties to the original loan
were domiciled in New York,” “[t]he contracts at issue were negotiated and signed in New York,
and the loan was disbursed in New York.” Finally, the court noted that, although the Carmel
Partners entity defendants (who were not signatories to the original agreements) are based in
California, they sought to enforce the New York choice-of-law provisions and the jury waivers.
The court thus concluded: “New York's interest in protecting the **421  bargained for expectations
of sophisticated commercial entities to contracts negotiated, signed, and performed in New York
outweighs California's limited interest in a jury trial simply because the property is located here.”


We see this issue differently. In our view, the relevant “interest” of California for purposes of
the Nedlloyd analysis is not solely an interest in whether this dispute is resolved by a jury
trial. Instead, California has an interest in enforcing its policy that only the Legislature can
determine the permissible methods for waiving the right to jury trial when parties submit their
civil disputes to a court in this state for resolution. A major theme running throughout defendants'
argument on this issue, adopted by the trial court in its rationale, is that all of the parties involved
are highly sophisticated commercial entities. The point is undeniable on this record, but on a
faithful application of the principles announced in Grafton distinctions providing different levels
of protection to different types of litigants must be drawn by the Legislature, not by courts
examining the characteristics of the parties on a case-by-case basis. (Grafton, supra, 36 Cal.4th
at pp. 965–966, 32 Cal.Rptr.3d 5, 116 P.3d 479.) In fact, Grafton addressed this very argument
when it observed that, if the Legislature were inclined to create a sophisticated parties exemption,
it might wish to develop any number of limitations, while “keeping in mind potentially *15
divergent concerns faced by business entities negotiating commercial contracts, on the one hand,
and consumers presented with form contracts, on the other.” (Id. at p. 966, 32 Cal.Rptr.3d 5, 116
P.3d 479.) We take this point as a recognition, with which we agree, that, institutionally, courts are
not well-equipped to craft such limitations in case-by-case adjudication.


Because the policy at stake in this case “form[s] part of a considered procedural scheme intended
to create a balanced adversarial system and a fair system of public administration of justice,” we
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conclude that California, as the forum for adjudication of this dispute, has the paramount interest
here. (Grafton, supra, 36 Cal.4th at p. 964, 32 Cal.Rptr.3d 5, 116 P.3d 479; Grove Properties, supra,
126 Cal.App.4th at pp. 217, 223, 23 Cal.Rptr.3d 803 [California, as forum state, had substantially
greater interest than chosen state (New York) in determination of a “procedural issue,” i.e., the
reciprocity of contractual attorney fees under Civ. Code, § 1717].) 10  We recognize, as did the trial
court, that New York has an interest in protecting the expectations of parties who enter contracts
in New York. (See Guardian Savings & Loan Assn. v. MD Associates (1998) 64 Cal.App.4th 309,
323, 75 Cal.Rptr.2d 151 (Guardian).) But when those parties come to a California courtroom, this
state has a considerable interest in how the proceeding is conducted. Like every other California
litigant, each party to this case is entitled to rely upon California's commitment to protection of
fundamental rights within the civil justice system as a whole. Taking a step back from this particular
case, as **422  we must in evaluating the relevant policy interests, the constitutionally protected
and legislatively declared policy we perceive here may be viewed as but one expression of the
priority we place upon access to civil justice on the same terms for everyone, with no exceptions
for the sophisticated or the wealthy. At stake here is a fundamental right for all litigants (i.e., those
who are parties to civil lawsuits in California courts, see § 631, subd. (a) [constitutional right to
jury trial “shall be preserved to the parties inviolate”], italics added), not just a right for consumers
or those needing protection from contractual overreaching (see Cal. Const., art. I, § 16; Grove
Properties, supra, 126 Cal.App.4th at p. 218, 23 Cal.Rptr.3d 803 [reciprocal attorney fee statute
was designed for the benefit of all litigants, not just unsophisticated ones] ).


10 Holding to the contrary is ABF Capital Corp. v. Berglass (2005) 130 Cal.App.4th 825, 839,
30 Cal.Rptr.3d 588 (Berglass), where the court concluded California did not have a materially
greater interest than New York in determining the availability of reciprocal attorney fees
(which are available under California law pursuant to Civ. Code, § 1717). But the Berglass
court never addressed whether Civil Code section 1717 reflected a fundamental California
policy for purposes of the Nedlloyd analysis, because it determined New York law would
have applied even if the parties had not included a choice-of-law provision in their contract.
(Berglass, supra, 130 Cal.App.4th at p. 837, 30 Cal.Rptr.3d 588.) Here, in contrast, we have
concluded California's policy on jury waivers is fundamental.


*16  Nor does the out-of-state residency of some of the parties change the calculus when we
shift our focus specifically to this case. Defendants insist that, because plaintiffs are New York
residents, California has “no interest in protecting them from the consequences” of the contractual
jury waivers at issue. Defendants also emphasize that some of the events giving rise to plaintiffs'
claims (such as the negotiation and disbursement of the Loan) occurred in New York. Of course,
the parties remain entitled to have their contract dispute adjudicated under New York law, and
to that extent defendants overstate the importance of the jury waiver in securing the legitimate
contractual expectations they and plaintiffs have. California's policy as to the permissibility of jury
waivers, in any event, is not focused solely on the protection of California residents (or persons
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whose claims rest on events occurring entirely in California). Instead, as we have emphasized,
it protects the rights of California litigants, and is a core aspect of how California has chosen to
adjudicate cases within its civil justice system as a whole.


Guardian, supra, 64 Cal.App.4th 309, 75 Cal.Rptr.2d 151, which the trial court cited and which
defendants cite on appeal, does not persuade us to the contrary. We note, to begin with, that
Guardian predates Grafton. In that case, a judicial foreclosure action involving commercial
property located in California, the trial court entered a judgment imposing personal liability on
a Texas joint venture. (Guardian, supra, 64 Cal.App.4th at pp. 314–315, 75 Cal.Rptr.2d 151.)
The appellants there contended section 580b applied and prohibited the entry of a deficiency
judgment, but the trial court enforced a contractual choice-of-law provision adopting Texas law,
which imposed no similar restriction. (Guardian, supra, 64 Cal.App.4th at p. 315, 75 Cal.Rptr.2d
151.)


The Court of Appeal affirmed, holding that, while section 580b reflected a fundamental California
policy (Guardian, supra, 64 Cal.App.4th at pp. 320–322, 75 Cal.Rptr.2d 151), California's
interest in enforcing that policy was not materially greater than Texas's interest in protecting the
expectations of the contracting parties, in light of the nature of the transaction in that case (id. at
pp. 322–323, 75 Cal.Rptr.2d 151). The court concluded that, because the transaction at issue did
not involve the sale of a home and because the parties to the contract were sophisticated Texas
domiciliaries, the policies underlying section 580b—including homeowner protection, equitable
risk allocation, and “avoiding the aggravation of an economic downturn in a depression”—
had limited, if any, application in the commercial setting involved there. (Guardian, supra, 64
Cal.App.4th at pp. 318–320, 322–323, 75 Cal.Rptr.2d 151.) In contrast, Texas had a strong
interest in protecting the contractual expectations of Texas domiciliaries. **423  (Id. at p. 323,
75 Cal.Rptr.2d 151.) In these circumstances, the court held enforcement of the Texas choice-of-
law provision was proper, but noted “the issue is close” and limited its holding to the facts of the
case before it. (Ibid.) The court was careful to limit its holding to “the specific circumstances of
the present case.” (Ibid.)


*17  Essentially, the Guardian court came to the conclusion that, while the policy of antideficiency
protection reflected in section 580b is fundamental, that policy was not directly implicated in a
complex commercial real estate transaction that had been negotiated with no expectation California
law would apply. While there is without doubt some similarity to the issue presented here because
of the emphasis the Guardian court placed on the involvement of sophisticated out-of-state parties
who could take care of themselves, what is key to understand about the case is that the public policy
involved was all but irrelevant to the transaction at issue there. By contrast, the California policy
at stake in this case—protection of the right to jury trial for litigants in California courts unless
they waive the right in a manner prescribed by the Legislature—is not only directly implicated,
but is central to California's system for resolving civil cases, for all litigants. (Grafton, supra,
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36 Cal.4th at pp. 952–953, 32 Cal.Rptr.3d 5, 116 P.3d 479 [“ ‘The California Constitution, as
originally adopted in 1849, set out the right to a jury trial in the strongest possible terms: “ ‘[T]he
right of trial by jury shall be secured to all, and remain inviolate for ever; but a jury trial may
be waived by the parties in all civil cases in the manner to be prescribed by law.’ ” ’ ” (Italics
added.) ].) Indeed, the fact that this policy applies to all California litigants, universally, is itself
part of the fundamental policy implicated here.


Also distinguishable is Discover Bank v. Superior Court (2005) 134 Cal.App.4th 886, 889,
894–895, 36 Cal.Rptr.3d 456 (Discover Bank), another case that had no occasion to consider
the implications of Grafton. In Discover Bank, the Court of Appeal, applying a choice-of-law
provision in a cardholder agreement, held a class action waiver enforceable under Delaware
law. In Discover Bank, the plaintiff (a California resident who sought to represent a nationwide
class of consumers) sought to invalidate the class action waiver by urging the application of
California law concerning unconscionability, which the court stated “is part of the substantive
law of contracts.” (Id. at pp. 894–895, 897, 36 Cal.Rptr.3d 456.) The plaintiff did not argue
that California procedural law concerning class actions or related matters provided a basis for
invalidating the waiver. (Id. at p. 897, 36 Cal.Rptr.3d 456.) In that context, the court concluded
California did not have a materially greater interest than Delaware in the application of its law
(i.e., California's unconscionability standards), in part because all of the plaintiff's claims were
brought under Delaware law and because he sought to represent a nationwide class of consumers
(not just California consumers), leading the court to observe that “California has no greater interest
in protecting other states' consumers than other states have in protecting California's.” (Id. at pp.
894–895, 897, 36 Cal.Rptr.3d 456.)


The reasoning in Discover Bank is inapplicable here. In this case, in contrast to Discover Bank,
plaintiffs do not seek to invalidate the jury waivers by invoking general principles of substantive
contract law. Instead, they contend the jury waivers run afoul of California constitutional and
statutory *18  provisions that address a specific procedural question, i.e., which cases will be tried
by jury in California courts. Those protected, by definition, are litigants in the California courts.
Were the **424  venue changed in this lawsuit to New York—we note that no party ever sought
to bring that about—the jury trial right the parties enjoy in our courts would not travel with them.
Accordingly, for the reasons we have discussed, California, as the forum state, has a materially
greater interest than New York in determining the enforceability of the jury waivers at issue here,
and under California law, the waivers are not enforceable. The trial court therefore erred by striking
plaintiffs' jury demand.


3. The Error Requires a Partial Reversal of the Judgment
Plaintiffs contend the trial court's error in striking the jury demand (1) is reversible error per se
and does not require a showing of prejudice, and (2) requires reversal of the judgment as to all of
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plaintiffs' claims, including their equitable claims (for which plaintiffs did not seek a jury trial).
We agree with plaintiffs' first argument but not their second.


[7]  [8] “Denial of the right to a jury trial is reversible error per se, and no showing of prejudice is
required of a party who lost at trial.” (Valley Crest Landscape Development, Inc. v. Mission Pools
of Escondido, Inc. (2015) 238 Cal.App.4th 468, 493, 189 Cal.Rptr.3d 259.) Accordingly, when a
trial court erroneously deprives a party of a jury trial on a cause of action the party was entitled to
submit to a jury, reversal of the judgment on that cause of action is required. (Ibid.)


We are not persuaded by defendants' argument that a showing of prejudice should be required. In
support of their position, defendants cite cases they contend show a “split of authority” on this
issue. But the cases cited by defendants addressed situations in which a trial court declined to
relieve a party from a prior waiver of jury trial. (See § 631, subd. (g); McIntosh v. Bowman (1984)
151 Cal.App.3d 357, 363, 198 Cal.Rptr. 533; Byram v. Superior Court (1977) 74 Cal.App.3d
648, 653, 141 Cal.Rptr. 604; Glogau v. Hagan (1951) 107 Cal.App.2d 313, 318–319, 237 P.2d
329.) “Whatever the merits of these cases on their facts, they have no application here, where
the trial court did not abuse its discretion in refusing to permit the ... withdraw[al] [of a] prior
[jury] waiver ..., but denied the [plaintiffs their] constitutional right to such a trial in the first
instance.” (Martin v. County of Los Angeles (1996) 51 Cal.App.4th 688, 698, 59 Cal.Rptr.2d 303
(Martin).) It is true that in the prior waiver context when a party appeals after losing a court trial,
rather than seeking immediate writ review of the order denying relief from waiver, *19  some
courts have held to the contrary on the question of prejudice. 11  (McIntosh v. Bowman, supra, 151
Cal.App.3d at p. 363, 198 Cal.Rptr. 533; Glogau v. Hagan, supra, 107 Cal.App.2d at pp. 318–
319, 237 P.2d 329; but see Boal v. Price Waterhouse & Co. (1985) 165 Cal.App.3d 806, 809, 212
Cal.Rptr. 42.) But where, as here, no valid waiver has occurred and a trial court has “denied [a
party] its constitutional right to [jury] trial in the first instance,” the error is structural, reversible
per se. (Martin, supra, 51 Cal.App.4th at p. 698, 59 Cal.Rptr.2d 303; accord, Selby Constructors v.
McCarthy (1979) 91 Cal.App.3d 517, 527, 154 Cal.Rptr. 164; Wegner et al., Cal. Practice Guide:
Civil Trials and Evidence (The Rutter Group 2015) ¶ 2:248, p. 2-46; id., ¶ 2:342, p. 2-67.)


11 We note a case pending before our Supreme Court presents the question whether the Court
of Appeal erred by reviewing a party's right to a jury by writ of mandate rather than appeal.
(Shaw v. Superior Court, review granted November 12, 2014, S221530, arg. scheduled for
Feb. 7, 2017.)


**425  [9]  [10] We disagree, however, with plaintiffs' assertion that the trial court's error in
striking the jury demand requires reversal of the judgment as to all claims, including the equitable
claims. While a litigant in a civil action generally has a constitutional right to jury trial on “legal”
causes of action, there is no such right with respect to “equitable” causes of action (Hoopes v. Dolan
(2008) 168 Cal.App.4th 146, 155–156, 85 Cal.Rptr.3d 337), or “equitable” remedies (Darbun
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Enterprises, Inc. v. San Fernando Community Hospital (2015) 239 Cal.App.4th 399, 408–409, 191
Cal.Rptr.3d 340). It therefore was not error for the court to decide the equitable claims here. And the
erroneous denial of a jury trial on other claims provides no basis for reversing the judgment on the
equitable claims. (See Valley Crest Landscape Development, Inc. v. Mission Pools of Escondido,
Inc., supra, 238 Cal.App.4th at pp. 477–478, 493, 189 Cal.Rptr.3d 259 [reversing judgment against
defendant solely as to “legal” claim for express indemnity based on denial of defendant's right to
jury trial as to that claim, while affirming judgment against defendant on equitable subrogation
claim].)


[11] With little elaboration, plaintiffs contend in their opening brief that jury findings in their favor
on certain contractual issues would support favorable findings on their equitable claims. Contrary
to plaintiffs' suggestion, however, they were not entitled to have a jury determine the legal issues
before the trial court determined the equitable ones. To the contrary, as we explained in Hoopes v.
Dolan, supra, 168 Cal.App.4th at p. 157, 85 Cal.Rptr.3d 337, “[i]t is well established in California
jurisprudence that ‘[t]he court may decide the equitable issues first, and this decision may result
in factual and legal findings that effectively dispose of the legal claims.’ [Citation.] This [D]istrict
Court of Appeal has observed that the ‘better practice’ is for ‘the trial court [to] determine the
equitable issues before submitting the legal ones to the jury.’ ” We decline to reverse the trial
court's judgment on the equitable claims based *20  on speculation that, if the trial court had not
stricken plaintiffs' jury demand, (1) it would have departed from the “ ‘better practice’ ” of trying
the equitable claims and issues first, and would instead have submitted the legal issues to the jury
first, and (2) the jury would have made findings favorable to plaintiffs that would have caused the
court to reach a different result on the equitable claims.


In their reply brief, plaintiffs place a new spin on their effort to persuade us to reverse on the
equitable claims, suggesting that, if the court had not stricken their jury demand and had instead
announced it would bifurcate the equitable and legal issues, they might have chosen to abandon
some of the equitable claims to ensure they could present their legal claims to the jury. (See
Raedeke v. Gibraltar Sav. & Loan Assn. (1974) 10 Cal.3d 665, 671, 111 Cal.Rptr. 693, 517 P.2d
1157 [by waiving their claim for equitable relief, plaintiffs “made an election of remedies in order
to secure a trial by jury”].) There is a gap in the logic. We fail to see how the possibility plaintiffs
might have dropped some of their equitable claims is a basis for reversing the judgment on those
claims and allowing plaintiffs another chance to pursue them.


We also note this is not a case in which a party was unfairly surprised by the court's resolution
of certain claims or issues. (Cf. Darbun Enterprises, Inc. v. San Fernando Community Hospital,
supra, 239 Cal.App.4th at pp. 411–412, 191 Cal.Rptr.3d 340 [where plaintiff in breach of contract
action sought both damages and the equitable remedy of specific performance, and trial court
made misleading and inconsistent statements about whether it would **426  decide the common
issue of breach, the plaintiff did not have the opportunity to preserve its right to jury trial by
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abandoning its request for equitable relief].) In light of plaintiffs' own statement that they did not
seek a jury trial on the equitable claims (and in light of the court's subsequent order striking the
jury demand), plaintiffs could not have been surprised that the court resolved the equitable claims
and issues. 12  The court's error in striking plaintiffs' demand for a jury trial on their legal claims
thus does not require reversal of the judgment as to the equitable claims, including the claims to
set aside the foreclosure and for unfair competition. (See *21  Raedeke v. Gibraltar Sav. & Loan
Assn., supra, 10 Cal.3d at p. 671, 111 Cal.Rptr. 693, 517 P.2d 1157 [“An action to set aside a trust
deed foreclosure is an equitable action and one in which the plaintiff ordinarily would have no right
to jury trial.”]; Hodge v. Superior Court (2006) 145 Cal.App.4th 278, 284–285, 51 Cal.Rptr.3d 519
[cause of action for unfair competition in violation of Bus. & Prof. Code, § 17200 is equitable].) 13


12 Defendants assert that, on remand, the trial court's previously-entered judgment on the
equitable claims would likely require the court to enter summary judgment for them on any
remaining legal claims. Plaintiffs disagree, contending even the present judgment on the
equitable claims would not eliminate their right to submit some issues to a jury. We need not
address this issue, except to point out the fact we reverse in part for lack of an enforceable jury
waiver does not mean the plaintiffs are necessarily entitled to a jury trial on their remaining
legal claims. On remand, defendants may submit to the trial court any section 437c motion
or other form of dispositive motion they may wish to file. We express no view about whether
the grounds relied upon by the trial court for rejecting any of plaintiffs' claims—equitable
or legal—might justify granting such a motion.


13 In their reply brief, plaintiffs (citing Selby Constructors v. McCarthy, supra, 91 Cal.App.3d
517, 154 Cal.Rptr. 164) suggest they may be entitled to a jury trial on some aspects of their
Fifth Cause of Action to set aside the foreclosure. Plaintiffs have waived or forfeited any
such argument. As noted, plaintiffs expressly stated in the trial court that they did not seek
a jury trial on this cause of action, and that it was an equitable claim.


[12] We will, however, reverse the judgment only as to the claims for which plaintiffs sought a jury
trial, i.e., their claims for breach of contract, fraud, slander of title and violation of the UTSA. In
moving to strike plaintiffs' jury demand as to those causes of action, defendants relied solely on the
predispute jury waivers that we have held are unenforceable. And the trial court relied exclusively
on the predispute jury waivers in granting the motion.


We do not hold plaintiffs are entitled to a jury trial on every issue raised in their six “legal”
causes of action, some of which appear to present both legal and equitable issues. For example,
although all six of these causes of action seek damages, three of them (the claims for breach of the
Loan Agreement and the Cash Management Agreement and for violation of the UTSA) also seek
equitable remedies (specific performance, a constructive trust, and an injunction) as to which there
is no right to jury trial. 14  (See Darbun Enterprises, Inc. v. San Fernando Community Hospital,
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supra, 239 Cal.App.4th at p. 409, 191 Cal.Rptr.3d 340; **427  American Master Lease LLC v.
Idanta Partners, Ltd. (2014) 225 Cal.App.4th 1451, 1485, 171 Cal.Rptr.3d 548.) In the event of a
retrial, the trial court may determine which of the remaining claims and issues are equitable, and
may determine the order in which the equitable and legal issues will be tried.


14 In the trial court, it appears plaintiffs elected to pursue damages, rather than equitable relief,
as to these causes of action. (See Walton v. Walton (1995) 31 Cal.App.4th 277, 292–293, 36
Cal.Rptr.2d 901.) The portions of plaintiffs' post-trial briefs and the trial court's statement of
decision addressing these claims focused on whether plaintiffs had established the elements
of the causes of action and whether they had proven damages, rather than on whether they
were entitled to the equitable remedies mentioned in the Fifth Amended Complaint.


B.–C. **


** See footnote *, ante.


*22  III. DISPOSITION


The judgment is reversed as to plaintiffs' claims for breach of contract, fraud, slander of title, and
violation of the UTSA (the First, Second, Third, Fourth, Seventh and Eighth Causes of Action
in the Fifth Amended Complaint) and the case is remanded for further proceedings consistent
with this opinion as to those causes of action. The judgment is affirmed as to plaintiffs' claims
to set aside the foreclosure sale, for unfair competition, and for an accounting (the Fifth, Sixth
and Ninth Causes of Action in the Fifth Amended Complaint). The parties shall bear their own
costs on appeal.


We concur:


Reardon, Acting P.J.


Rivera, J.


All Citations


8 Cal.App.5th 1, 213 Cal.Rptr.3d 410, 17 Cal. Daily Op. Serv. 940, 2017 Daily Journal D.A.R. 929


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Defendant was convicted in the Circuit Court, Cook County, Edward M. Fiala, J., of
first degree murder. Defendant appealed. The Appellate Court of Illinois, 348 Ill.App.3d 168, 284
Ill.Dec. 476, 810 N.E.2d 129, affirmed, and defendant appealed. The Supreme Court of Illinois,
Karmeier, J., 227 Ill.2d 1, 316 Ill.Dec. 488, 879 N.E.2d 876, affirmed. Certiorari was granted.


[Holding:] The Supreme Court, Justice Ginsburg, held that trial judge's good-faith error in denying
defendant's peremptory challenge to prospective juror did not deprive defendant of right to a fair
trial before an impartial jury.


Affirmed.


West Headnotes (16)


[1] Jury Peremptory Challenges
The right to exercise peremptory challenges in state court is determined by state law.


208 Cases that cite this headnote


[2] Jury Peremptory challenges
States may withhold peremptory challenges altogether without impairing the
constitutional guarantee of an impartial jury and a fair trial.
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58 Cases that cite this headnote


[3] Jury Peremptory challenges
Just as state law controls the existence and exercise of peremptory challenges, so state law
determines the consequences of an erroneous denial of such a challenge.


20 Cases that cite this headnote


[4] Jury Peremptory challenges
Parties are constitutionally prohibited from exercising peremptory challenges to exclude
jurors on the basis of race, ethnicity, or sex.


21 Cases that cite this headnote


[5] Constitutional Law Selection and Qualifications;  Voir Dire
Jury Peremptory challenges
State trial judge's error in denying defendant's peremptory challenge to prospective juror,
who subsequently served as foreperson on jury that found defendant guilty of first degree
murder, did not deprive defendant of right to a fair trial before an impartial jury under the
Sixth and Fourteenth Amendments; trial judge's conduct reflected a good-faith, if arguably
overzealous, effort to enforce the antidiscrimination requirements of Batson, and all seated
jurors were qualified and unbiased. U.S.C.A. Const.Amends. 6, 14.


37 Cases that cite this headnote


[6] Jury Peremptory Challenges
If a defendant is tried before a qualified jury composed of individuals not challengeable
for cause, the loss of a peremptory challenge due to a state court's good-faith error is not a
matter of federal constitutional concern; rather, it is a matter for the State to address under
its own laws.


67 Cases that cite this headnote


[7] Jury Peremptory Challenges
There is no freestanding constitutional right to peremptory challenges.
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119 Cases that cite this headnote


[8] Jury Peremptory challenges
When States provide peremptory challenges, as all do in some form, they confer a benefit
beyond the minimum requirements of fair jury selection, and thus retain discretion to
design and implement their own systems.


9 Cases that cite this headnote


[9] Jury Peremptory Challenges
Because peremptory challenges are within the States' province to grant or withhold, the
mistaken denial of a state-provided peremptory challenge does not, without more, violate
the Federal Constitution.


83 Cases that cite this headnote


[10] Constitutional Law Right to fair trial in general
The Due Process Clause safeguards not the meticulous observance of state procedural
prescriptions, but the fundamental elements of fairness in a criminal trial. U.S.C.A.
Const.Amend. 14.


94 Cases that cite this headnote


[11] Jury Bias and Prejudice
A juror is not constitutionally disqualified whenever she is aware that a party has
challenged her.


1 Cases that cite this headnote


[12] Criminal Law Overruling challenges to jurors
State trial judge's good-faith error in denying defendant's peremptory challenge to
prospective juror, who subsequently served as foreperson on jury that found defendant
guilty of first degree murder, was not a structural error that necessarily rendered
defendant's criminal trial fundamentally unfair or an unreliable vehicle for determining
guilt or innocence, as would warrant reversal.
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38 Cases that cite this headnote


[13] Criminal Law Prejudice to rights of party as ground of review
Courts typically designate an error as “structural,” therefore requiring automatic reversal,
only when the error necessarily renders a criminal trial fundamentally unfair or an
unreliable vehicle for determining guilt or innocence.


35 Cases that cite this headnote


[14] Criminal Law Impaneling jury in general
Absent a federal constitutional violation, States retain the prerogative to decide whether a
state-law defect in a tribunal's composition deprives a tribunal of its lawful authority and
thus require automatic reversal.


20 Cases that cite this headnote


[15] Criminal Law Overruling challenges to jurors
States are free to decide, as a matter of state law, that a trial court's mistaken denial of a
peremptory challenge is reversible error per se.


131 Cases that cite this headnote


[16] Criminal Law Impaneling jury in general
States are free to decide, as a matter of state law, that the improper seating of a competent
and unbiased juror does not convert the jury into an ultra vires tribunal; therefore the error
could rank as harmless under state law.


7 Cases that cite this headnote


**1447  Syllabus *


* The syllabus constitutes no part of the opinion of the Court but has been prepared by the
Reporter of Decisions for the convenience of the reader. See United States v. Detroit Timber
& Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50 L.Ed. 499.
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During jury selection in petitioner Rivera's state-court first-degree murder trial, his counsel sought
to use a peremptory challenge to excuse venire member Deloris Gomez. Rivera had already
exercised two peremptory challenges against women, one of whom was African–American. It is
conceded that there was no basis to challenge Gomez for cause. She met the requirements for
jury service, and Rivera does not contend that she was biased against him. The trial court rejected
the peremptory challenge out of concern that it was discriminatory. Under Batson v. Kentucky,
476 U.S. 79, 106 S.Ct. 1712, 90 L.Ed.2d 69, and later decisions applying Batson, parties are
constitutionally prohibited from exercising peremptory challenges to exclude jurors based on race,
ethnicity, or sex. At trial, the jury, with Gomez as its foreperson, found Rivera guilty of first-
degree murder. The Illinois Supreme Court subsequently affirmed the conviction, holding that the
peremptory challenge should have been allowed, but rejecting Rivera's argument that the improper
**1448  seating of Gomez was a reversible error. Observing that the Constitution does not mandate
peremptory challenges and that they are not necessary for a fair trial, the court held that the denial
of Rivera's peremptory challenge was not a structural error requiring automatic reversal. Nor, the
court found, was the error harmless beyond a reasonable doubt. The court added that it did not
need to decide whether the trial court's denial was “an error of constitutional dimension” in the
circumstances of Rivera's case, a comment that appears to be related to Rivera's arguments that,
even absent a freestanding constitutional entitlement to peremptory challenges, the inclusion of
Gomez on his jury violated the Fourteenth Amendment's Due Process Clause.


Held: Provided that all jurors seated in a criminal case are qualified and unbiased, the Due Process
Clause does not require automatic reversal of a conviction because of the trial court's good-faith
error in denying the defendant's peremptory challenge to a juror. Pp. 1453 – 1456.


(a) Rivera maintains that due process requires reversal whenever a criminal defendant's peremptory
challenge is erroneously denied. He asserts that a trial court that fails to dismiss a lawfully
challenged juror commits structural error because the jury becomes an illegally constituted
tribunal, whose verdict is per se invalid; that this is true even if the Constitution does not mandate
peremptory challenges, since criminal defendants have a constitutionally protected liberty interest
in their state-provided peremptory challenge rights; that the issue is not amenable to harmless-
error analysis, as it is impossible to ascertain how a properly constituted jury would have decided
his case; and that automatic reversal therefore must be the rule as a matter of federal law. Rivera's
arguments do not withstand scrutiny. If a defendant is tried before a qualified jury composed of
individuals not challengeable for cause, the loss of a peremptory challenge due to a state court's
good-faith error is not a matter of federal constitutional concern. Rather, it is a matter for the
State to address under its own laws. There is no freestanding constitutional right to peremptory
challenges. See, e.g., United States v. Martinez–Salazar, 528 U.S. 304, 311, 120 S.Ct. 774, 145
L.Ed.2d 792. They are “a creature of statute,” Ross v. Oklahoma, 487 U.S. 81, 89, 108 S.Ct. 2273,
101 L.Ed.2d 80, which a State may decline to offer at all, Georgia v. McCollum, 505 U.S. 42,
57, 112 S.Ct. 2348, 120 L.Ed.2d 33. Thus, the mistaken denial of a state-provided peremptory
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challenge does not, without more, violate the Federal Constitution. See, e.g., Engle v. Isaac, 456
U.S. 107, 121, n. 21, 102 S.Ct. 1558, 71 L.Ed.2d 783. The Due Process Clause safeguards not the
meticulous observance of state procedural prescriptions, but “the fundamental elements of fairness
in a criminal trial.” Spencer v. Texas, 385 U.S. 554, 563–564, 87 S.Ct. 648, 17 L.Ed.2d 606. Pp.
1453 – 1454.


(b) The trial judge's refusal to excuse Gomez did not deprive Rivera of his constitutional right
to a fair trial before an impartial jury. Ross is instructive. There, a criminal defendant used a
peremptory challenge to rectify an Oklahoma trial court's erroneous denial of a for-cause challenge,
leaving him with one fewer peremptory challenge to use at his discretion. Even though the trial
court's error might “have resulted in a jury panel different from that which would otherwise
have decided [Ross's] case,” 487 U.S., at 87, 108 S.Ct. 2273, because no member of the jury
as finally composed was removable for cause, there was no violation of his Sixth Amendment
right to an impartial jury or his Fourteenth Amendment right to due process, id., at 86–91, 108
S.Ct. 2273. This **1449  Court reached the same conclusion with regard to a federal-court trial
in Martinez–Salazar, 528 U.S., at 316, 120 S.Ct. 774. Rivera's efforts to distinguish Ross and
Martinez–Salazar are unavailing. First, although in contrast to Rivera, the Ross and Martinez–
Salazar defendants did not challenge any of the jurors who were in fact seated, neither Gomez nor
any other member of Rivera's jury was removable for cause. Thus, like the Ross and Martinez–
Salazar juries, Rivera's jury was impartial for Sixth Amendment purposes. Rivera suggests that
due process concerns persist because Gomez knew he did not want her on the panel, but this Court
rejects the notion that a juror is constitutionally disqualified whenever she is aware of a challenge.
Second, it is not constitutionally significant that, in contrast to Ross and Martinez–Salazar, the
seating of Gomez over Rivera's peremptory challenge was at odds with state law. Errors of state
law do not automatically become violations of due process. As in Ross and Martinez–Salazar, there
is no suggestion here that the trial judge repeatedly or deliberately misapplied the law or acted
in an arbitrary or irrational manner. Rather, his conduct reflected a good-faith effort to enforce
Batson's antidiscrimination requirements. To hold that a one-time, good-faith misapplication of
Batson violates due process would likely discourage trial courts and prosecutors from policing a
defendant's discriminatory use of peremptory challenges. The Fourteenth Amendment does not
compel such a tradeoff. Pp. 1454 – 1455.


(c) Rivera errs in insisting that, even without a constitutional violation, the deprivation of a
state-provided peremptory challenge requires reversal as a matter of federal law. He relies on a
suggestion in Swain v. Alabama, 380 U.S. 202, 219, 85 S.Ct. 824, 13 L.Ed.2d 759, that “[t]he
denial or impairment of the right [to exercise peremptory challenges] is reversible error without a
showing of prejudice.” This statement was disavowed in Martinez–Salazar, see 528 U.S., at 317, n.
4, 120 S.Ct. 774. Typically, an error is designated as “structural,” therefore “requir[ing] automatic
reversal,” only when “the error ‘necessarily render[s] a criminal trial fundamentally unfair or an
unreliable vehicle for determining guilt or innocence.’ ” Washington v. Recuenco, 548 U.S. 212,
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218–219, 126 S.Ct. 2546, 165 L.Ed.2d 466. The mistaken denial of a state-provided peremptory
challenge does not, in the circumstances here, constitute such an error. The automatic reversal
precedents Rivera cites are inapposite. One set of cases involves constitutional errors concerning
the qualification of the jury or judge. See, e.g., Batson, 476 U.S., at 86, 87, 106 S.Ct. 1712. A
second set of cases involves circumstances in which federal judges or tribunals lacked statutory
authority to adjudicate the controversy, resulting in a judgment invalid as a matter of federal law.
See, e.g., Nguyen v. United States, 539 U.S. 69, 123 S.Ct. 2130, 156 L.Ed.2d 64. Nothing in those
decisions suggests that federal law renders state-court judgments void whenever there is a state-
law defect in a tribunal's composition. Absent a federal constitutional violation, States are free to
decide, as a matter of state law, that a trial court's mistaken denial of a peremptory challenge is
reversible error per se or, as the Illinois Supreme Court implicitly held here, that the improper
seating of a competent and unbiased juror could rank as a harmless error under state law. Pp. 1455
– 1456.


227 Ill.2d 1, 316 Ill.Dec. 488, 879 N.E.2d 876, affirmed.


GINSBURG, J., delivered the opinion for a unanimous Court.
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Opinion


Justice GINSBURG delivered the opinion of the Court.


*151  This case concerns the consequences of a state trial court's erroneous denial of a defendant's
peremptory challenge to the seating of a juror in a criminal case. If all seated jurors *152  are
qualified and unbiased, does the Due Process Clause of the Fourteenth Amendment nonetheless
require automatic reversal of the defendant's conviction?


Following a jury trial in an Illinois state court, defendant-petitioner Michael Rivera was convicted
of first-degree murder and sentenced to a prison term of 85 years. On appeal, Rivera challenged
the trial court's rejection of his peremptory challenge to venire member Deloris Gomez. Gomez
sat on Rivera's jury and indeed served as the jury's foreperson. It is conceded that there was no
basis to challenge Gomez for cause. She met the requirements for jury service, and Rivera does
not contend that she was in fact biased against him. The Supreme Court of Illinois held that the
peremptory challenge should have been allowed, but further held that the error was harmless and
therefore did not warrant reversal of Rivera's conviction. We affirm the judgment of the Illinois
Supreme Court.


[1]  [2]  [3]  The right to exercise peremptory challenges in state court is determined by
state law. This Court has “long recognized” that “peremptory challenges are not of federal
constitutional dimension.” United States v. Martinez–Salazar, 528 U.S. 304, 311, 120 S.Ct.
774, 145 L.Ed.2d 792 (2000). States may withhold peremptory challenges “altogether without
impairing the constitutional guarantee of an impartial jury and a fair trial.” Georgia v. McCollum,
505 U.S. 42, 57, 112 S.Ct. 2348, 120 L.Ed.2d 33 (1992). Just as state law controls the existence
and exercise of peremptory challenges, so state law determines the consequences of an erroneous
denial of such a challenge. Accordingly, we have no cause to disturb the Illinois Supreme Court's
determination that, in the circumstances Rivera's case presents, the trial court's error did not warrant
reversal of his conviction.


I


Rivera was charged with first-degree murder in the Circuit Court of Cook County, Illinois. The
State alleged that Rivera, who is Hispanic, shot and killed Marcus Lee, a 16–year–old *153
African–American, after mistaking Lee for a member of a rival gang.


**1451  During jury selection, Rivera's counsel questioned prospective juror Deloris Gomez,
a business office supervisor at Cook County Hospital's outpatient orthopedic clinic. App. 32–
33. Gomez stated that she sometimes interacted with patients during the check-in process and
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acknowledged that Cook County Hospital treats many gunshot victims. She maintained, however,
that her work experience would not affect her ability to be impartial. After questioning Gomez,
Rivera's counsel sought to use a peremptory challenge to excuse her. Id., at 33. At that point in
the jury's selection, Rivera had already used three peremptory challenges. Two of the three were
exercised against women; one of the two women thus eliminated was African–American. Illinois
law affords each side seven peremptory challenges. See Ill. Sup.Ct. Rule 434(d) (West 2006).


[4]  Rather than dismissing Gomez, the trial judge called counsel to chambers, where he expressed
concern that the defense was discriminating against Gomez. App. 34–36. Under Batson v.
Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 90 L.Ed.2d 69 (1986), and later decisions building upon
Batson, parties are constitutionally prohibited from exercising peremptory challenges to exclude
jurors on the basis of race, ethnicity, or sex. Without specifying the type of discrimination he
suspected or the reasons for his concern, the judge directed Rivera's counsel to state his reasons
for excusing Gomez. Counsel responded, first, that Gomez saw victims of violent crime on a
daily basis. Counsel next added that he was “pulled in two different ways” because Gomez had
“some kind of Hispanic connection given her name.” App. 34. At that point, the judge interjected
that Gomez “appears to be an African American”—the second “African American female” the
defense had struck. Id., at 34–35. Dissatisfied with counsel's proffered reasons, the judge denied
the challenge to Gomez, but agreed to allow counsel to question Gomez further.


*154  After asking Gomez additional questions about her work at the hospital, Rivera's counsel
renewed his challenge. Counsel observed, outside the jury's presence, that most of the jurors
already seated were women. Counsel said he hoped to “get some impact from possibly other men
in the case.” Id., at 39. The court reaffirmed its earlier ruling, and Gomez was seated on the jury.


Rivera's case proceeded to trial. The jury, with Gomez as its foreperson, found Rivera guilty of
first-degree murder. A divided panel of the Appellate Court of Illinois rejected Rivera's challenge
to the trial judge's Batson ruling and affirmed his conviction. 348 Ill.App.3d 168, 284 Ill.Dec. 476,
810 N.E.2d 129 (2004).


The Supreme Court of Illinois accepted Rivera's petition for leave to appeal and remanded for
further proceedings. 221 Ill.2d 481, 304 Ill.Dec. 315, 852 N.E.2d 771 (2006). A trial judge,
the court held, may raise a Batson issue sua sponte only when there is a prima facie case of
discrimination. Concluding that the record was insufficient to evaluate the existence of a prima
facie case, the court instructed the trial judge to articulate the bases for his Batson ruling and, in
particular, to clarify whether the alleged discrimination was on the basis of race, sex, or both. 221
Ill.2d, at 515–516, 304 Ill.Dec. 315, 852 N.E.2d, at 791.


On remand, the trial judge stated that prima facie evidence of sex discrimination—namely,
counsel's two prior challenges to women and “the nature of [counsel's] questions”—had prompted
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him to raise the Batson issue. App. 136. Counsel's stated reasons for challenging Gomez, the judge
reported, convinced him that “there had been a purposeful discrimination **1452  against Mrs.
Gomez because of her gender.” Id., at 137.


The case then returned to the Illinois Supreme Court. Although that court disagreed with the
trial judge's assessment, it affirmed Rivera's conviction. *155  227 Ill.2d 1, 316 Ill.Dec. 488, 879
N.E.2d 876 (2007). The Illinois High Court concluded “that the record fails to support a prima facie
case of discrimination of any kind.” Id., at 15, 316 Ill.Dec. 488, 879 N.E.2d, at 884. Accordingly,
the court determined, the trial judge erred, first in demanding an explanation from Rivera's counsel,
and next, in denying Rivera's peremptory challenge of Gomez. Ibid.


Even so, the Illinois Supreme Court rejected Rivera's ultimate argument that the improper seating
of Gomez ranked as “reversible error without a showing of prejudice.” Id., at 16, 316 Ill.Dec. 488,
879 N.E.2d, at 885 (quoting Swain v. Alabama, 380 U.S. 202, 219, 85 S.Ct. 824 (1965)). Citing this
Court's guiding decisions, the Illinois court observed that “the Constitution does not confer a right
to peremptory challenges.” 227 Ill.2d, at 17, 316 Ill.Dec. 488, 879 N.E.2d, at 885 (quoting Batson,
476 U.S., at 91, 106 S.Ct. 1712). Although “peremptory challenges are ‘one means of assuring
the selection of a qualified and unbiased jury,’ ” the court explained, they are not “indispensable
to a fair trial.” 227 Ill.2d, at 16, 316 Ill.Dec. 488, 879 N.E.2d, at 885 (quoting Batson, 476 U.S.,
at 91, 106 S.Ct. 1712).


Accordingly, the court held, the denial of Rivera's peremptory challenge did not qualify as a
structural error requiring automatic reversal. See 227 Ill.2d, at 19–20, 316 Ill.Dec. 488, 879 N.E.2d,
at 887 (citing Washington v. Recuenco, 548 U.S. 212, 218–219, 126 S.Ct. 2546, 165 L.Ed.2d 466
(2006)). The court saw no indication that Rivera had been “tried before a biased jury, or even
one biased juror.” 227 Ill.2d, at 20, 316 Ill.Dec. 488, 879 N.E.2d, at 887. In that regard, the court
stressed, Rivera did “not suggest that Gomez was subject to excusal for cause.” Ibid.


Relying on both federal and state precedents, the court proceeded to consider whether it was “clear
beyond a reasonable doubt that a rational jury would have found [Rivera] guilty absent the error.”
Id., at 21, 316 Ill.Dec. 488, 879 N.E.2d, at 887 (quoting Neder v. United States, 527 U.S. 1, 18,
119 S.Ct. 1827, 144 L.Ed.2d 35 (1999)). After reviewing the trial record, the court concluded that
Gomez's presence on the jury did not prejudice Rivera because *156  “any rational trier of fact
would have found [Rivera] guilty of murder on the evidence adduced at trial.” 227 Ill.2d, at 26,
316 Ill.Dec. 488, 879 N.E.2d, at 890.


Having held the error harmless beyond a reasonable doubt, the court added that it “need not decide
whether the erroneous denial of a peremptory challenge is an error of constitutional dimension
in these circumstances.” Id., at 27, 316 Ill.Dec. 488, 879 N.E.2d, at 891. This comment, it
appears, related to Rivera's arguments that, even absent a freestanding constitutional entitlement
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to peremptory challenges, the inclusion of Gomez on his jury violated his Fourteenth Amendment
right to due process of law.


We granted certiorari, 554 U.S. 945, 129 S.Ct. 29, 171 L.Ed.2d 932 (2008), to resolve an apparent
conflict among state high courts over whether the erroneous denial of a peremptory challenge
requires automatic reversal of a defendant's conviction as a matter of federal law. Compare Angus
v. State, 695 N.W.2d 109, 118 (Minn.2005) (applying automatic reversal rule); State v. Vreen, 143
Wash.2d 923, 927–932, 26 P.3d 236, 238–240 (2001) (same), with People v. Bell, 473 Mich. 275,
292–299, 702 N.W.2d 128, 138–141 (2005) (rejecting automatic reversal rule and looking to state
**1453  law to determine the consequences of an erroneous denial of a peremptory challenge);
227 Ill.2d, at 15–27, 316 Ill.Dec. 488, 879 N.E.2d, at 884–891 (case below). We now affirm the
judgment of the Supreme Court of Illinois.


II


[5]  The Due Process Clause of the Fourteenth Amendment, Rivera maintains, requires reversal
whenever a criminal defendant's peremptory challenge is erroneously denied. Rivera recalls the
ancient lineage of the peremptory challenge and observes that the challenge has long been lauded
as a means to guard against latent bias and to secure “the constitutional end of an impartial jury
and a fair trial.” McCollum, 505 U.S., at 57, 112 S.Ct. 2348. When a trial court fails to dismiss a
lawfully challenged juror, Rivera asserts, it commits structural *157  error: The jury becomes an
illegally constituted tribunal, and any verdict it renders is per se invalid. According to Rivera, this
holds true even if the Constitution does not itself mandate peremptory challenges, because criminal
defendants have a constitutionally protected liberty interest in their state-provided peremptory
challenge rights. Cf. Evitts v. Lucey, 469 U.S. 387, 393, 105 S.Ct. 830, 83 L.Ed.2d 821 (1985)
(although “the Constitution does not require States to grant appeals as of right to criminal
defendants,” States that provide such appeals “must comport with the demands of the Due Process
and Equal Protection Clauses”).


The improper seating of a juror, Rivera insists, is not amenable to harmless-error analysis because
it is impossible to ascertain how a properly constituted jury—here, one without juror Gomez—
would have decided his case. Thus, he urges, whatever the constitutional status of peremptory
challenges, automatic reversal must be the rule as a matter of federal law.


[6]  Rivera's arguments do not withstand scrutiny. If a defendant is tried before a qualified jury
composed of individuals not challengeable for cause, the loss of a peremptory challenge due to a
state court's good-faith error is not a matter of federal constitutional concern. Rather, it is a matter
for the State to address under its own laws.



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000708&cite=129SCT29&originatingDoc=Ib2b6c5b01df111debc7bf97f340af743&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006525408&pubNum=0000595&originatingDoc=Ib2b6c5b01df111debc7bf97f340af743&refType=RP&fi=co_pp_sp_595_118&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_118 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006525408&pubNum=0000595&originatingDoc=Ib2b6c5b01df111debc7bf97f340af743&refType=RP&fi=co_pp_sp_595_118&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_118 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001522980&pubNum=0004645&originatingDoc=Ib2b6c5b01df111debc7bf97f340af743&refType=RP&fi=co_pp_sp_4645_238&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_238 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001522980&pubNum=0004645&originatingDoc=Ib2b6c5b01df111debc7bf97f340af743&refType=RP&fi=co_pp_sp_4645_238&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_238 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006986922&pubNum=0000595&originatingDoc=Ib2b6c5b01df111debc7bf97f340af743&refType=RP&fi=co_pp_sp_595_138&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_138 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006986922&pubNum=0000595&originatingDoc=Ib2b6c5b01df111debc7bf97f340af743&refType=RP&fi=co_pp_sp_595_138&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_138 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014214792&pubNum=0000578&originatingDoc=Ib2b6c5b01df111debc7bf97f340af743&refType=RP&fi=co_pp_sp_578_884&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_884 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992110117&pubNum=0000708&originatingDoc=Ib2b6c5b01df111debc7bf97f340af743&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985103864&pubNum=0000708&originatingDoc=Ib2b6c5b01df111debc7bf97f340af743&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Rivera v. Illinois, 556 U.S. 148 (2009)
129 S.Ct. 1446, 173 L.Ed.2d 320, 77 USLW 4232, 09 Cal. Daily Op. Serv. 4063...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 12


[7]  [8]  As Rivera acknowledges, Brief for Petitioner 38, this Court has consistently held that
there is no freestanding constitutional right to peremptory challenges. See, e.g., Martinez–Salazar,
528 U.S., at 311, 120 S.Ct. 774. We have characterized peremptory challenges as “a creature of
statute,” Ross v. Oklahoma, 487 U.S. 81, 89, 108 S.Ct. 2273, 101 L.Ed.2d 80 (1988), and have
made clear that a State may decline to offer them at all, McCollum, 505 U.S., at 57, 112 S.Ct.
2348. See also Holland v. Illinois, 493 U.S. 474, 482, 110 S.Ct. 803, 107 L.Ed.2d 905 (1990)
(dismissing the notion “that the requirement of an ‘impartial jury’ impliedly compels peremptory
challenges”). When States provide peremptory challenges (as all do in some form), they confer
a benefit “beyond the minimum requirements *158  of fair [jury] selection,” Frazier v. United
States, 335 U.S. 497, 506, 69 S.Ct. 201, 93 L.Ed. 187 (1948), and thus retain discretion to design
and implement their own systems, Ross, 487 U.S., at 89, 108 S.Ct. 2273. 1


1 See Dept. of Justice, Bureau of Justice Statistics, State Court Organization 2004, pp. 228–
232 (2006) (Table 41), http://www.ojp.usdoj.gov/bjs/pub/pdf/sco04.pdf (as visited Mar. 27,
2009, and available in Clerk of Court's case file) (detailing peremptory challenge rules by
State).


**1454  [9]  [10]  Because peremptory challenges are within the States' province to grant or
withhold, the mistaken denial of a state-provided peremptory challenge does not, without more,
violate the Federal Constitution. “[A] mere error of state law,” we have noted, “is not a denial of
due process.” Engle v. Isaac, 456 U.S. 107, 121, n. 21, 102 S.Ct. 1558, 71 L.Ed.2d 783 (1982)
(internal quotation marks omitted). See also Estelle v. McGuire, 502 U.S. 62, 67, 72–73, 112 S.Ct.
475, 116 L.Ed.2d 385 (1991). The Due Process Clause, our decisions instruct, safeguards not the
meticulous observance of state procedural prescriptions, but “the fundamental elements of fairness
in a criminal trial.” Spencer v. Texas, 385 U.S. 554, 563–564, 87 S.Ct. 648, 17 L.Ed.2d 606 (1967).


The trial judge's refusal to excuse juror Gomez did not deprive Rivera of his constitutional right to
a fair trial before an impartial jury. Our decision in Ross is instructive. Ross, a criminal defendant
in Oklahoma, used a peremptory challenge to rectify the trial court's erroneous denial of a for-
cause challenge, leaving him with one fewer peremptory challenge to use at his discretion. The
trial court's error, we acknowledged, “may have resulted in a jury panel different from that which
would otherwise have decided [Ross's] case.” 487 U.S., at 87, 108 S.Ct. 2273. But because no
member of the jury as finally composed was removable for cause, we found no violation of Ross's
Sixth Amendment right to an impartial jury or his Fourteenth Amendment right to due process.
Id., at 86–91, 108 S.Ct. 2273.


We encountered a similar situation in Martinez–Salazar and reached the same conclusion.
Martinez–Salazar, who was tried in federal court, was entitled to exercise peremptory *159
challenges pursuant to Federal Rule of Criminal Procedure 24(b). His decision to use one of his
peremptory challenges to cure the trial court's erroneous denial of a for-cause challenge, we held,
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did not impair his rights under that Rule. “[A] principal reason for peremptories,” we explained,
is “to help secure the constitutional guarantee of trial by an impartial jury.” 528 U.S., at 316, 120
S.Ct. 774. Having “received precisely what federal law provided,” and having been tried “by a
jury on which no biased juror sat,” Martinez–Salazar could not “tenably assert any violation of
his ... right to due process.” Id., at 307, 317, 120 S.Ct. 774.


[11]  Rivera's efforts to distinguish Ross and Martinez–Salazar are unavailing. First, Rivera
observes, the defendants in Ross and Martinez–Salazar did not challenge any of the jurors who
were in fact seated. In contrast, Rivera attempted to exercise a peremptory challenge against a
specific person—Gomez—whom he perceived to be unfavorable to his cause. But, as Rivera
recognizes, neither Gomez nor any other member of his jury was removable for cause. See Tr. of
Oral Arg. 9. Thus, like the juries in Ross and Martinez–Salazar, Rivera's jury was impartial for
Sixth Amendment purposes. Rivera suggests that due process concerns persist because Gomez
knew he did not want her on the panel. Gomez, however, was not privy to the in camera discussions
concerning Rivera's attempt to exercise a peremptory strike against her. See supra, at 1451. We
reject the notion that a juror is constitutionally disqualified whenever she is aware that a party has
challenged her. Were the rule otherwise, a party could circumvent Batson by insisting in open court
that a trial court dismiss a juror even though the party's peremptory challenge was discriminatory.
Or a party could obtain a juror's dismissal simply by making in her presence a baseless for-cause
challenge. Due process does not require such counterintuitive results.


**1455  Second, it is not constitutionally significant that the seating of Gomez over Rivera's
peremptory challenge was at *160  odds with state law. The defendants in Ross and Martinez–
Salazar, Rivera emphasizes, were not denied their peremptory challenge rights under applicable
law—state law in Ross and the Federal Rules of Criminal Procedure in Martinez–Salazar. But
as we have already explained, supra, at 1453 – 1454, errors of state law do not automatically
become violations of due process. As in Ross and Martinez–Salazar, there is no suggestion here
that the trial judge repeatedly or deliberately misapplied the law or acted in an arbitrary or irrational
manner. Martinez–Salazar, 528 U.S., at 316, 120 S.Ct. 774; Ross, 487 U.S., at 91, n. 5, 108 S.Ct.
2273. Rather, the trial judge's conduct reflected a good-faith, if arguably overzealous, effort to
enforce the antidiscrimination requirements of our Batson-related precedents. To hold that a one-
time, good-faith misapplication of Batson violates due process would likely discourage trial courts
and prosecutors from policing a criminal defendant's discriminatory use of peremptory challenges.
The Fourteenth Amendment does not compel such a tradeoff.


[12]  [13]  Rivera insists that, even without a constitutional violation, the deprivation of a
state-provided peremptory challenge requires reversal as a matter of federal law. We disagree.
Rivera relies in part on Swain, 380 U.S. 202, 85 S.Ct. 824, which suggested that “[t]he denial or
impairment of the right [to exercise peremptory challenges] is reversible error without a showing of
prejudice.” Id., at 219, 85 S.Ct. 824. We disavowed this statement in Martinez–Salazar, observing,
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albeit in dicta, “that the oft-quoted language in Swain was not only unnecessary to the decision
in that case ... but was founded on a series of our early cases decided long before the adoption
of harmless-error review.” 528 U.S., at 317, n. 4, 120 S.Ct. 774. As our recent decisions make
clear, we typically designate an error as “structural,” therefore “requir[ing] automatic reversal,”
only when “the error ‘necessarily render[s] a criminal trial fundamentally unfair or an unreliable
vehicle for determining guilt or innocence.’ ” Recuenco, 548 U.S., at 218–219, 126 S.Ct. 2546
(quoting  *161  Neder, 527 U.S., at 9, 119 S.Ct. 1827). The mistaken denial of a state-provided
peremptory challenge does not, at least in the circumstances we confront here, constitute an error
of that character.


The automatic reversal precedents Rivera cites are inapposite. One set of cases involves
constitutional errors concerning the qualification of the jury or judge. In Batson, for example,
we held that the unlawful exclusion of jurors based on race requires reversal because it “violates
a defendant's right to equal protection,” “unconstitutionally discriminate[s] against the excluded
juror,” and “undermine[s] public confidence in the fairness of our system of justice.” 476 U.S.,
at 86, 87, 106 S.Ct. 1712. Similarly, dismissal of a juror in violation of Witherspoon v. Illinois,
391 U.S. 510, 88 S.Ct. 1770, 20 L.Ed.2d 776 (1968), 2  we have held, is constitutional error that
requires vacation of a death sentence. See Gray v. Mississippi, 481 U.S. 648, 107 S.Ct. 2045, 95
L.Ed.2d 622 (1987). See also Gomez v. United States, 490 U.S. 858, 876, 109 S.Ct. 2237, 104
L.Ed.2d 923 (1989) ( “Among those basic fair trial rights **1456  that can never be treated as
harmless is a defendant's right to an impartial adjudicator, be it judge or jury.” (internal quotation
marks omitted)).


2 Under Witherspoon v. Illinois, 391 U.S. 510, 88 S.Ct. 1770, 20 L.Ed.2d 776 (1968), “a
sentence of death cannot be carried out if the jury that imposed or recommended it was
chosen by excluding veniremen for cause simply because they voiced general objections to
the death penalty or expressed conscientious or religious scruples against its infliction.” Id.,
at 522, 88 S.Ct. 1770.


[14]  [15]  [16]  A second set of cases involves circumstances in which federal judges or tribunals
lacked statutory authority to adjudicate the controversy. We have held the resulting judgment in
such cases invalid as a matter of federal law. See, e.g., Nguyen v. United States, 539 U.S. 69, 123
S.Ct. 2130, 156 L.Ed.2d 64 (2003); Wingo v. Wedding, 418 U.S. 461, 94 S.Ct. 2842, 41 L.Ed.2d
879 (1974). Nothing in these decisions suggests that federal law renders state-court judgments void
whenever there is a state-law defect in a tribunal's composition. Absent a federal constitutional
violation, States retain the prerogative to decide whether such errors deprive a tribunal *162  of
its lawful authority and thus require automatic reversal. States are free to decide, as a matter of
state law, that a trial court's mistaken denial of a peremptory challenge is reversible error per se. Or
they may conclude, as the Supreme Court of Illinois implicitly did here, that the improper seating
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of a competent and unbiased juror does not convert the jury into an ultra vires tribunal; therefore
the error could rank as harmless under state law.


In sum, Rivera received precisely what due process required: a fair trial before an impartial and
properly instructed jury, which found him guilty of every element of the charged offense.


* * *


For the reasons stated, the judgment of the Supreme Court of Illinois is


Affirmed.


All Citations


556 U.S. 148, 129 S.Ct. 1446, 173 L.Ed.2d 320, 77 USLW 4232, 09 Cal. Daily Op. Serv. 4063,
2009 Daily Journal D.A.R. 4822, 21 Fla. L. Weekly Fed. S 725
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176 Cal.App.4th 1461
Court of Appeal, Second District, Division 7, California.


Rion Alicia Newton RODRIGUEZ, Petitioner,
v.


The SUPERIOR COURT of Los Angeles County, Respondent.


No. B212603.
|


Aug. 25, 2009.


Synopsis
Background: Patient's minor daughter brought action against physician for wrongful death,
alleging medical malpractice. Physician moved to compel arbitration pursuant to arbitration
agreement with patient. The Superior Court, Los Angeles County, No. VJ33327, Patrick T.
Madden, J., granted motion to compel arbitration. Daughter appealed.


[Holding:] The Court of Appeal, Jackson, J., held that physician could not show that patient
knowingly and intelligently waived right to jury trial.


Petition granted.


West Headnotes (20)


[1] Contracts Contracts subject to rescission
Contracts are extinguished by “rescission,” as opposed to “revocation.” West's
Ann.Cal.C.C.P. § 1295(c).


[2] Jury Statutory provisions
The California Constitution's right to trial by jury is considered so fundamental that
ambiguity in a statute permitting waivers of that right must be resolved in favor of
according to a litigant a jury trial. West's Ann.Cal. Const. Art. 1, § 16.
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2 Cases that cite this headnote


[3] Alternative Dispute Resolution Arbitration favored;  public policy
California has a strong public policy favoring arbitration over a jury trial or other litigation,
in that arbitration is a speedy and relatively inexpensive means of resolving disputes and
eases court congestion.


1 Cases that cite this headnote


[4] Alternative Dispute Resolution Evidence
There is no conclusive presumption that a person who signs a document containing text
complying with the Medical Injury Compensation Reform Act (MICRA) requirements for
a waiver of the right to jury trial has in fact consented to arbitration as required to form an
enforceable agreement. West's Ann.Cal. Const. Art. 1, § 16; West's Ann.Cal.C.C.P. § 1295.


[5] Alternative Dispute Resolution Contractual or consensual basis
The right to arbitration depends on a contract.


2 Cases that cite this headnote


[6] Alternative Dispute Resolution Validity
As for any contract to be valid, an arbitration agreement requires the mutual consent of
the parties.


3 Cases that cite this headnote


[7] Alternative Dispute Resolution Validity
No enforceable arbitration agreement exists under the Medical Injury Compensation
Reform Act (MICRA) unless the parties signing the document act voluntarily and are
aware of the nature of the document and have turned their attention to its provisions or
reasonably should have turned their attention to its provisions. West's Ann.Cal.C.C.P. §
1295.


[8] Alternative Dispute Resolution Matters to Be Determined by Court
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Alternative Dispute Resolution Existence and validity of agreement
When a petition to compel arbitration is filed and accompanied by prima facie evidence of
a written agreement to arbitrate the controversy, the court itself must determine whether the
agreement exists and, if any defense to its enforcement is raised, whether it is enforceable.


[9] Alternative Dispute Resolution Scope and standards of review
Where the relevant facts are undisputed, on appeal from an order compelling arbitration,
the reviewing court independently determines whether an enforceable arbitration
agreement exists.


2 Cases that cite this headnote


[10] Alternative Dispute Resolution Validity of assent
Alternative Dispute Resolution Persons affected or bound
Physician would be unable to carry his burden of proving that patient knowingly and
intelligently waived her daughter's right to jury trial in a medical malpractice action, and
thus physician could not compel arbitration of patient's daughter's wrongful death claim
based on an arbitration agreement signed by patient, even though the text of the arbitration
agreement complied with the Medical Injury Compensation Reform Act (MICRA), where
patient was presented with the arbitration agreement only four days before her scheduled
gallbladder surgery under circumstances in which she could have believed she must
sign the agreement in order to have physician perform her surgery, patient died within
the statutory 30–day revocation period, and the agreement provided no procedure for
rescission, after patient's death, on behalf of a non-patient minor child covered by the
agreement. West's Ann.Cal. Const. Art. 1, § 16; West's Ann.Cal.C.C.P. § 1295.


See Annot., Arbitration of medical malpractice claims (1994) 24 A.L.R.5th 1; Cal. Jur. 3d,
Healing Arts and Institutions, §§ 426, 427; Cal. Civil Practice (Thomson Reuters 2009)
Torts, § 32:46; Knight et al., Cal. Practice Guide: Alternative Dispute Resolution (The
Rutter Group 2008) ¶ 5:282 (CAADR CH. 5-F); 6 Witkin, Cal. Procedure (5th ed. 2008)
Proceedings Without Trial, §§ 504, 946.


5 Cases that cite this headnote


[11] Alternative Dispute Resolution Formal Requisites
A statutory prerequisite to an enforceable medical malpractice arbitration agreement under
the Medical Injury Compensation Reform Act (MICRA) is that the person signing the
agreement must have 30 days to review the agreement and reconsider whether he or she
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knowingly and voluntarily intends to waive the right to a jury trial or, alternatively, desires
to rescind the agreement. West's Ann.Cal. Const. Art. 1, § 16; West's Ann.Cal.C.C.P. §
1295(c).


3 Cases that cite this headnote


[12] Alternative Dispute Resolution Validity
Jury Form and sufficiency of waiver
When weighing the competing interests of an individual's constitutional right to a jury trial
against the Legislative preference for arbitration of medical malpractice claims codified
in Medical Injury Compensation Reform Act (MICRA), in the absence of proof of the
individual's knowing and voluntary waiver of such rights, the individual's constitutional
rights must prevail. West's Ann.Cal. Const. Art. 1, § 16; West's Ann.Cal.C.C.P. § 1295.


[13] Jury Statutory provisions
Statutes allowing a waiver of the constitutional right to trial by jury must be interpreted
as providing strict and exclusive requirements for waiver of jury trial. West's Ann.Cal.
Const. Art. 1, § 16.


1 Cases that cite this headnote


[14] Alternative Dispute Resolution Formal Requisites
Medical Injury Compensation Reform Act's (MICRA) provision for a 30–day period
in which a party can rescind a medical malpractice arbitration agreement should be
interpreted as a strict and exclusive prerequisite for waiver of a jury trial. West's
Ann.Cal.C.C.P. § 1295.


[15] Limitation of Actions Suspension or stay in general;  equitable tolling
The Legislature may preclude equitable tolling of a statute of limitations by including
appropriate provisions in the statute.


2 Cases that cite this headnote


[16] Limitation of Actions Suspension or stay in general;  equitable tolling
Equitable tolling of a statute of limitations should not be applied where to do so is
inconsistent with the statute at issue.
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6 Cases that cite this headnote


[17] Alternative Dispute Resolution Modification or termination
The statutory 30–day period in which patient could rescind a medical malpractice
arbitration agreement was not equitably tolled for the period between patient's death and
the appointment of a legal guardian for her minor daughter, or for the period between
patient's death and any action by the legal guardian, even though the arbitration agreement
purported to apply to all claims asserted by patient's daughter arising out of physician's
services, where the agreement did not expressly provide a procedure for rescission on
behalf of a non-patient minor child covered by the agreement. West's Ann.Cal.C.C.P. §
1295.


3 Cases that cite this headnote


[18] Alternative Dispute Resolution Formal Requisites
Medical Injury Compensation Reform Act (MICRA) provision insulating an arbitration
agreement against a challenge that it is unconscionable or otherwise improper if it has an
effective 30–day rescission provision does not automatically invalidate an agreement that
does not permit rescission. West's Ann.Cal.C.C.P. § 1295(e).


[19] Alternative Dispute Resolution Formal Requisites
If a medical malpractice arbitration agreement expressly states that a guardian appointed
for a minor child following the death of the child's parent may exercise the right to rescind
set forth in Medical Injury Compensation Reform Act (MICRA), and the agreement
otherwise satisfies MICRA's requirements, then the agreement would be enforceable in
the event the guardian does not timely exercise the right to rescind. West's Ann.Cal.C.C.P.
§ 1295.


[20] Alternative Dispute Resolution Modification or termination
In determining whether a deceased patient's minor child's guardian's attempted rescission
of a medical malpractice arbitration agreement is timely under the Medical Injury
Compensation Reform Act's (MICRA) statutory cooling-off provision, a court can apply
the equitable tolling doctrine to extend the time for the guardian to act to exclude
any period before the guardian was appointed, as well as any additional time between
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appointment and the time the guardian knew or reasonably should have known of the
arbitration agreement. West's Ann.Cal.C.C.P. § 1295.


1 Cases that cite this headnote


West Codenotes


Limited on Constitutional Grounds
West's Ann.Cal.C.C.P. § 1295


Attorneys and Law Firms


**731  Rich Pfeiffer, Anton C. Gerschler and Dena M. Acosta, Encintas, for Petitioner.


No appearance for Respondent.


Prindle, Decker & Amaro, Jack R. Reinholtz, Douglas S. de Heras and Michael D. Valentine, Long
Beach, for Real Parties in Interest.


JACKSON, J.


*1464  INTRODUCTION


Petitioner Rion Alicia Newton Rodriguez (Rodriguez) seeks writ relief from an order of the
Superior Court of Los Angeles County granting the petition to arbitrate brought by real parties in
interest Sandy Witzling, M.D., individually, and Sandy Witzling, M.D., Inc. (collectively Witzling)
and staying the action as to them. We grant the petition.


FACTUAL AND PROCEDURAL BACKGROUND


Rodriguez is a minor born in August 1998 to her mother, Lee M. Newton (Newton). On October
17, 2006, four days prior to Newton's routine gallbladder surgery, she executed a Physician–Patient
Arbitration Agreement (Arbitration Agreement) offered to her by real party in interest Sandy
Witzling, M.D., in accordance with his custom and practice for all new patients.


[1]  *1465  The Arbitration Agreement included text as described in Code of Civil Procedure
section 1295, 1  subdivisions (a), (b) and (c), applicable to agreements to arbitrate medical



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1295&originatingDoc=I7ffad24c91a111dea82ab9f4ee295c21&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I7ffad24c91a111dea82ab9f4ee295c21&headnoteId=201967371102020210422110714&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1295&originatingDoc=I7ffad24c91a111dea82ab9f4ee295c21&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0342535101&originatingDoc=I7ffad24c91a111dea82ab9f4ee295c21&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0325353801&originatingDoc=I7ffad24c91a111dea82ab9f4ee295c21&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0171426601&originatingDoc=I7ffad24c91a111dea82ab9f4ee295c21&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0166242601&originatingDoc=I7ffad24c91a111dea82ab9f4ee295c21&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0337473101&originatingDoc=I7ffad24c91a111dea82ab9f4ee295c21&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0337479001&originatingDoc=I7ffad24c91a111dea82ab9f4ee295c21&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0331024301&originatingDoc=I7ffad24c91a111dea82ab9f4ee295c21&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?entityType=mproc&entityId=Ic3f3c801475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1295&originatingDoc=I7ffad24c91a111dea82ab9f4ee295c21&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1295&originatingDoc=I7ffad24c91a111dea82ab9f4ee295c21&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1295&originatingDoc=I7ffad24c91a111dea82ab9f4ee295c21&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1295&originatingDoc=I7ffad24c91a111dea82ab9f4ee295c21&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5 





Rodriguez v. Superior Court, 176 Cal.App.4th 1461 (2009)
98 Cal.Rptr.3d 728, 09 Cal. Daily Op. Serv. 11,053, 2009 Daily Journal D.A.R. 12,693


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 7


malpractice claims. The following provision appeared just above the signature line, in bold red
type: “NOTICE: BY SIGNING THIS CONTRACT YOU ARE AGREEING TO HAVE ANY
ISSUE OF MEDICAL MALPRACTICE DECIDED BY NEUTRAL ARBITRATION AND YOU
ARE GIVING UP YOUR RIGHT TO A JURY OR COURT TRIAL. SEE ARTICLE 1 OF THIS
CONTRACT.” Article 1 stated that “any dispute as to medical malpractice ... will be determined by
submission to arbitration as provided by California law.... Both parties to this contract, by entering
into it, are giving up their constitutional right to have any such dispute decided in a court of law
before a jury....” Article 2 of the Arbitration Agreement specified that it was the parties' intention
that the agreement was binding on “all parties,” including the patient's children, whose claims
**732  may arise out of or relate to the medical services to be provided. In Article 5, the Arbitration
Agreement provided that it could be “revoked by written notice delivered to the physician within
30 days of signature and if not revoked [the agreement would] govern all medical services received
by the patient.” 2


1 All further section references are to the Code of Civil Procedure.


2 Although the term “revoke” is used in the Arbitration Agreement, we read it as “rescind.”
In section 1295, subdivision (c), the right recognized is the right to rescind. Also, as
pointed out in Engalla v. Permanente Medical Group, Inc. (1997) 15 Cal.4th 951 at page
973, 64 Cal.Rptr.2d 843, 938 P.2d 903, “ ‘Offers are “revoked.” [Citation.] Contracts are
extinguished by rescission.’ ”


On October 21, 2006, Newton died during the recovery period, allegedly from a nick in her liver
that Dr. Witzling made during the surgery. Rodriguez is the sole heir to Newton's estate. Guardians
ad litem were appointed for her in January 2007. By and through her guardians ad litem, in January
2008, she filed a complaint alleging, inter alia, “Medical Malpractice—Wrongful Death” against
Witzling and others. 3  In July, Witzling filed a petition requesting an order that the controversy
be decided by arbitration. Rodriguez opposed the petition based, in part, on her assertion that to
permit a physician whose malpractice was the alleged cause of the patient's death to enforce an
arbitration agreement for which the statutory cooling-off period had not expired as of the time
of the death would be inconsistent with the policy underlying section 1295 and against public
policy requiring that waivers of the constitutional right to a jury trial be voluntary, knowing and
intelligent. In *1466  reply, Witzling claimed that Rodriguez's guardian had legal standing to
revoke the Arbitration Agreement and, by failing to do so, the guardian waived the issue.


3 Rodriguez's complaint was against Witzling, Long Beach Memorial Medical Center,
Memorial Health Services and National Healthcare Services. The complaint alleged
“Medical Malpractice—Wrongful Death” against all defendants (first cause of action);
“Negligence—Elam Claim” against the Long Beach Memorial Medical Center, Memorial
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Health Services and National Healthcare Services (second cause of action); “Res Ipsa
Loquitur—Wrongful Death” against all defendants (third cause of action).


At the hearing on the motion on October 23, 2008, the trial court granted Witzling's petition and
ordered a stay in proceedings as to Witzling only until arbitration was completed. 4  The court
issued its written order on October 28, pursuant to which the court also retained jurisdiction to
enforce the Arbitration Agreement and confirm the arbitration award.


4 At the hearing, after announcing the order, the court added: “I would caution—I hesitate to
use the word ‘invite’ anybody to seek review of the order. If you feel aggrieved, you certainly
are—have your rights to do so....”


PETITION


Rodriguez asserts that, unless her petition is granted, she will be deprived of her constitutional
right to a jury trial for the wrongful death of her mother. Rodriguez contends that the trial court's
finding that she was bound by the Arbitration Agreement was erroneous because:


(1) The Arbitration Agreement was insufficient to deny her a jury trial, in that it failed to include
a procedure for rescission if the patient died within the rescission period;


(2) Rodriguez has a constitutional right to a jury trial that was not knowingly, intelligently or
voluntarily waived;


(3) Public policy cannot permit Witzling to benefit by limiting public access to his professional
record as arbitration would **733  permit, but a jury trial would allow such access;


(4) It was impossible for Rodriguez to act during the 30–day rescission period in order to preserve
her right to a jury trial, in that she was a minor who was the subject of a custody dispute and no
guardian had been appointed by the court within the 30–day rescission period.


Rodriguez requests that we either (a) issue a peremptory writ of mandate directing respondent
superior court to vacate its orders of October 23, 2008 and to issue orders finding Rodriguez is
entitled to a jury trial, or (b) issue an alternative writ directing the respondent superior court to
show cause why it should not vacate its orders of October 23, 2008 and issue orders finding that
Rodriguez is entitled to a jury trial.
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*1467  DISCUSSION


Rodriguez's contentions turn on the interpretation of the Arbitration Agreement and section 1295,
and the relevant facts are undisputed. Therefore, we review the Arbitration Agreement de novo to
determine whether it is legally enforceable against Rodriguez. (County of Contra Costa v. Kaiser
Foundation Health Plan, Inc. (1996) 47 Cal.App.4th 237, 241, 54 Cal.Rptr.2d 628; see also,
Mercuro v. Superior Court (2002) 96 Cal.App.4th 167, 174, 116 Cal.Rptr.2d 671.)


[2]  An individual is granted a right to a jury trial by the California Constitution, article I, section
16 as follows: “Trial by jury is an inviolate right and shall be secured to all.... In a civil cause a
jury may be waived by the consent of the parties expressed as prescribed by statute.” A waiver of
the right to a jury trial must be knowing and voluntary. (Cal. Const., art. I, § 16; cf. People v. Smith
(2003) 110 Cal.App.4th 492, 500, 1 Cal.Rptr.3d 779.) “[T]he right to trial by jury is considered
so fundamental that ambiguity in [a] statute permitting such waivers must be ‘resolved in favor of
according to a litigant a jury trial.’ ” (Grafton Partners v. Superior Court (2005) 36 Cal.4th 944,
956, 32 Cal.Rptr.3d 5, 116 P.3d 479, quoting Loranger v. Nadeau (1932) 215 Cal. 362, 368, 10
P.2d 63, overruled on other grounds in Reich v. Purcell (1967) 67 Cal.2d 551, 555, 63 Cal.Rptr.
31, 432 P.2d 727.)


[3]  California has a strong public policy, however, favoring arbitration over a jury trial or other
litigation, in that arbitration is a speedy and relatively inexpensive means of resolving disputes
and eases court congestion. (Pietrelli v. Peacock (1993) 13 Cal.App.4th 943, 946, 16 Cal.Rptr.2d
688.) As part of the Medical Injury Compensation Reform Act, the Legislature enacted section
1295, the purpose of which is “to encourage and facilitate arbitration of medical malpractice
claims.” (Reigelsperger v. Siller (2007) 40 Cal.4th 574, 578, 53 Cal.Rptr.3d 887, 150 P.3d 764.)


Section 1295 provides a procedure for a patient and a health care provider to enter into an
agreement to waive their rights to a jury trial and resolve medical malpractice claims by
arbitration. 5  Subdivision (e) of section 1295 states that such an agreement is not a contract of
adhesion if the agreement complies with subdivisions (a), (b) and (c). 6  (See *1468  Horwich v.
Superior **734  Court (1999) 21 Cal.4th 272, 284, 87 Cal.Rptr.2d 222, 980 P.2d 927; Bolanos v.
Khalatian (1991) 231 Cal.App.3d 1586, 1590, 283 Cal.Rptr. 209.) The parties agree that the text
of the Arbitration Agreement complied with the three subdivisions.


5 Further references to any arbitration agreement are to an agreement to arbitrate medical
malpractice claims subject to section 1295.
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6 Section 1295 provides in pertinent part: “(a) Any contract for medical services which
contains a provision for arbitration of any dispute as to professional negligence of a health
care provider shall have such provision as the first article of the contract and shall be
expressed in the following language: ‘It is understood that any dispute as to medical
malpractice, that is as to whether any medical services rendered under this contract were
unnecessary or unauthorized or were improperly, negligently or incompetently rendered,
will be determined by submission to arbitration as provided by California law, and not by
a lawsuit or resort to court process except as California law provides for judicial review of
arbitration proceedings. Both parties to this contract, by entering into it, are giving up their
constitutional right to have any such dispute decided in a court of law before a jury, and
instead are accepting the use of arbitration.’ [¶] (b) Immediately before the signature line
provided for the individual contracting for the medical services must appear the following
in at least 10–point bold red type: [¶] ‘NOTICE: BY SIGNING THIS CONTRACT YOU
ARE AGREEING TO HAVE ANY ISSUE OF MEDICAL MALPRACTICE DECIDED BY
NEUTRAL ARBITRATION AND YOU ARE GIVING UP YOUR RIGHT TO A JURY
OR COURT TRIAL. SEE ARTICLE 1 OF THIS CONTRACT.’ [¶] (c) Once signed, such
a contract governs all subsequent open-book account transactions for medical services for
which the contract was signed until or unless rescinded by written notice within 30 days of
signature. Written notice of such rescission may be given by a guardian or conservator of
the patient if the patient is incapacitated or a minor. [¶] ... [¶] (e) Such a contract is not a
contract of adhesion, nor unconscionable nor otherwise improper, where it complies with
subdivisions (a), (b) and (c) of this section.”


[4]  [5]  [6]  [7]  There is, however, no conclusive presumption that a person who signs a
document containing text complying with the section 1295 requirements has in fact consented
to arbitration as required to form an enforceable agreement. (Ramirez v. Superior Court (1980)
103 Cal.App.3d 746, 756, 163 Cal.Rptr. 223.) “ ‘The right to arbitration depends on a contract.’
” (County of Contra Costa v. Kaiser Foundation Health Plan, Inc., supra, 47 Cal.App.4th at p.
245, 54 Cal.Rptr.2d 628; see Rosenthal v. Great Western Fin. Securities Corp. (1996) 14 Cal.4th
394, 413, 58 Cal.Rptr.2d 875, 926 P.2d 1061.) As for any contract to be valid, an arbitration
agreement requires the mutual consent of the parties. (Cf. Lazarus v. Titmus (1998) 64 Cal.App.4th
1242, 1247–1249, 75 Cal.Rptr.2d 676.) No enforceable agreement “exists unless the parties
signing the document act voluntarily and are aware of the nature of the document and have
turned their attention to its provisions or reasonably should have turned their attention to its
provisions.” (Ramirez, supra, at p. 756, fn. 3, 163 Cal.Rptr. 223.) In order to allow a patient
sufficient time to rescind the agreement or, by his or her silence, confirm that his or her waiver
is knowing and voluntary, section 1295, subdivision (c), requires that the patient be given a 30–
day “cooling off” period after signing the agreement. During that time, the patient may rescind the
agreement by giving written notice of rescission.
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In this appeal, the parties focus primarily on the question of whether the document signed by
Newton is binding on her minor daughter, Rodriguez. In our view, however, the threshold issue is
raised by Rodriguez's contention that no valid waiver of the right to a jury trial was made. Without
a valid *1469  waiver, no enforceable arbitration agreement would exist. (Ramirez v. Superior
Court, supra, 103 Cal.App.3d at pp. 756–757 and fn. 3, 163 Cal.Rptr. 223.)


[8]  [9]  “ ‘[W]hen a petition to compel arbitration is filed and accompanied by prima facie
evidence of a written agreement to arbitrate the controversy, the court itself must determine
whether the agreement exists and, if any defense to its **735  enforcement is raised, whether it is
enforceable.’ ” (Hotels Nevada v. L.A. Pacific Center, Inc. (2006) 144 Cal.App.4th 754, 761, 50
Cal.Rptr.3d 700, quoting Rosenthal v. Great Western Fin. Securities Corp., supra, 14 Cal.4th at p.
413, 58 Cal.Rptr.2d 875, 926 P.2d 1061.) As the party seeking to compel arbitration, Witzling had
the burden of proving the existence of an enforceable arbitration agreement. (§ 1281.2; Engalla v.
Permanente Medical Group, Inc., supra, 15 Cal.4th at p. 972, 64 Cal.Rptr.2d 843, 938 P.2d 903;
Flores v. Evergreen at San Diego, LLC (2007) 148 Cal.App.4th 581, 586, 55 Cal.Rptr.3d 823.)
Where, as here, the relevant facts are undisputed, on appeal, we independently determine whether
such an agreement exists. (Flores, supra, at p. 586, 55 Cal.Rptr.3d 823.)


[10]  [11]  Even if, arguably, Newton had the authority, as a parent, to waive her child's
constitutional rights to a jury trial, such waiver would be ineffective if not knowingly and
voluntarily made. The earmarks that Newton may not have knowingly and voluntarily waived
even her own rights, not to mention her daughter's rights, are present. She was presented with the
Arbitration Agreement only four days before her scheduled surgery under circumstances in which
she could have believed she must sign the agreement in order to have Witzling perform the surgery.
There is no evidence that she would or would not have reread and reconsidered the Arbitration
Agreement after her surgery or that she would or would not have exercised her right to “revoke” the
agreement within the statutory 30–day revocation period. (Cf. Ramirez v. Superior Court, supra,
103 Cal.App.3d at pp. 756–757, 163 Cal.Rptr. 223.) Newton signed the Arbitration Agreement
herself, not through someone authorized to do so on her behalf, and, hence, the determinative
factor is Newton's intent, not the intent of some representative appointed after her death. (Gross v.
Recabaren (1988) 206 Cal.App.3d 771, 777, 253 Cal.Rptr. 820.) Newton's death shortly after the
initial surgery rendered it impossible to make any evidentiary finding regarding whether Newton's
alleged waiver of her rights, not to mention the child's rights, to a jury trial was knowing and
voluntary. Newton's death prior to the expiration of the 30–day “cooling off” period also made
it impossible for full compliance with section 1295 requirements. A statutory prerequisite to an
enforceable arbitration agreement under section 1295 is that the person signing the agreement must
have 30 days to review the agreement and reconsider whether he or she knowingly and voluntarily
intends to waive the right to a jury trial or, alternatively, desires to rescind the agreement. (§ 1295,
subd. (c).) Thus, Newton's death prior to the expiration of the 30–day period rendered it impossible
to establish that an arbitration agreement exists that is enforceable under section 1295. Given the
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foregoing facts, we *1470  conclude that Witzling would be unable to carry his burden of proving
that an agreement exists. (Flores v. Evergreen at San Diego, LLC, supra, 148 Cal.App.4th at p.
586, 55 Cal.Rptr.3d 823.)


[12]  [13]  [14]  When weighing the competing interests of an individual's constitutional right to
a jury trial against the Legislative preference for arbitration of medical malpractice claims codified
in section 1295, in the absence of proof of the individual's knowing and voluntary waiver of such
rights, the individual's constitutional rights must prevail. It has been recognized that “ ‘ “[t]here
is no public policy favoring arbitration of disputes which the parties have not agreed to arbitrate.”
’ ” (Metters v. Ralphs Grocery Co. (2008) 161 Cal.App.4th 696, 701, 74 Cal.Rptr.3d 210.) No
**736  section 1295 agreement exists unless each party signing the document consents, that is, acts
voluntarily, is aware of the nature of the document, has turned his or her attention to its provisions,
or reasonably should have turned his or her attention to its provisions. (Ramirez v. Superior Court,
supra, 103 Cal.App.3d at p. 756, fn. 3, 163 Cal.Rptr. 223.) Section 1295 provided that Newton
had to be given 30 days as a reasonable time in which she could have turned her attention to the
provisions of the Arbitration Agreement before her right to a jury trial was definitively waived.
Newton died just a few days after the 30–day period began to run. As the California Supreme
Court has observed, “the right to trial by jury is so important that it must be ‘zealously guarded’ in
the face of a claimed waiver.” (Grafton Partners v. Superior Court, supra, 36 Cal.4th at p. 956, 32
Cal.Rptr.3d 5, 116 P.3d 479.) Statutes allowing such a waiver must be interpreted “as providing
strict and exclusive requirements for waiver of jury trial.” (Ibid.) Courts are to resolve doubts in
interpreting the waiver provisions of such a statute in favor of a party's right to a jury trial. (Ibid.)
Section 1295's provision for a 30–day period in which a party could rescind the agreement should
be interpreted as a strict and exclusive prerequisite for waiver of a jury trial.


Witzling urges an interpretation of section 1295 as creating an enforceable waiver simply by the
passage of 30 days, regardless of whether the party was alive and able throughout the 30–day
period to exercise the party's right of rescission. Such interpretation, however, goes against the
principle that the statute's requirements for waiver be interpreted as strict and exclusive. (Grafton
Partners v. Superior Court, supra, 36 Cal.4th at p. 956, 32 Cal.Rptr.3d 5, 116 P.3d 479.) Witzling
does not cite any judicial opinion supporting his interpretation. Therefore, we must resolve any
doubts as to the validity of Newton's waiver of the right to a jury trial in favor of that right. (Ibid.)


Witzling advances arguments to the effect that the 30–day period was tolled either until the court's
appointment of Rodriguez's legal guardian or the date of Witzling's service on the guardian of
written notice of intent to enforce the Arbitration Agreement. Another possibility was raised in
oral argument that, *1471  arguably, the 30–day period was tolled until Rodriguez gave notice
under section 364 of the intent to sue Witzling for professional negligence.
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Section 1295 makes no provision for tolling the period on any basis in the event the patient who
signed the agreement dies before the 30–day period has run. Only one provision in section 1295
addresses such an eventuality in any manner, and it deals solely with who has authority to rescind
on behalf of the patient. Subdivision (c) grants authority to rescind to the patient's legal guardian or
conservator should the patient become incapacitated or if the patient is a minor. (§ 1295, subd. (c).)
There is no provision authorizing the legal guardian of a minor who is not the patient to rescind.


[15]  Where a statute sets a limitation period for action, courts have invoked the equitable
tolling doctrine to suspend or extend the statutory period “to ensure fundamental practicality and
fairness.” (Lantzy v. Centex Homes (2003) 31 Cal.4th 363, 370, 2 Cal.Rptr.3d 655, 73 P.3d 517;
accord, McDonald v. Antelope Valley Community College Dist. (2008) 45 Cal.4th 88, 99–100,
84 Cal.Rptr.3d 734, 194 P.3d 1026.) The Legislature may preclude equitable tolling by including
appropriate provisions in the statute. (Lantzy, supra, at p. 371, 2 Cal.Rptr.3d 655, 73 P.3d 517.) No
such provisions appear in section 1295. **737  Thus, for example, an argument could be made
that the 30–day period for rescission should be equitably tolled until the appointment of a legal
guardian for a patient. (See § 1295, subd. (c); McDonald, supra, at p. 107, 84 Cal.Rptr.3d 734,
194 P.3d 1026.)


[16]  [17]  Equitable tolling should not be applied, however, where to do so is inconsistent with
the statute at issue. (Lantzy v. Centex Homes, supra, 31 Cal.4th at p. 371, 2 Cal.Rptr.3d 655, 73
P.3d 517.) As we previously noted, section 1295 expressly provides only for contingencies for
the patient and only if the patient becomes incapacitated or is a minor. The issue presented in the
instant case, however, is not authority to rescind on behalf of the patient. The right at issue is a
constitutional right held by Rodriguez. Accordingly, we conclude that, given the facts in the instant
case, reaching beyond the express language of the statute cannot be reconciled with applying the
equitable tolling doctrine to the appointment of Rodriguez's legal guardian or any action by her
guardian.


Had the circumstances been slightly different, we believe that equitable tolling could have been
applied. As we read section 1295, it does not provide the arbitration provision is necessarily
unenforceable in this factual situation (indeed, it does not appear to contemplate this scenario).
California case law establishes the right of a parent to bind a minor child to an arbitration
agreement, under some circumstances, when it is the parent, not the child, who is the patient, even
though the effect of such an agreement is ultimately to require arbitration of the child's wrongful
death action. (See Ruiz v. Podolsky (2009) 175 Cal.App.4th 227, 241–246, 95 Cal.Rptr.3d 828;
County *1472  of Contra Costa v. Kaiser Foundation Health Plan, Inc., supra, 47 Cal.App.4th
at pp. 242–243, 54 Cal.Rptr.2d 628.)


[18]  Section 1295, subdivision (e), insulates an arbitration agreement against a challenge that
it is unconscionable or otherwise improper if it has an effective 30–day rescission provision. It
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does not, however, automatically invalidate an agreement that does not permit rescission. The only
circumstances for which the statute expressly grants rescission authority to someone other than the
patient are when the patient is incapacitated or the patient is a minor. (§ 1295, subd. (c).) Nothing
in the statute, however, limits the situations in which others may be granted rescission authority
to those two circumstances.


[19]  [20]  Our reading of section 1295 leaves the door open for enforceability of a physician-
patient arbitration agreement which expressly provides a procedure for rescission on behalf of a
non-patient minor child covered by the agreement, in the event the patient dies within the rescission
period. For example, if the agreement expressly states a guardian appointed for a minor child
following the death of the child's parent may exercise the right to rescind set forth in section 1295,
subdivision (c), and otherwise satisfies the section's requirements, then we believe the arbitration
agreement would be enforceable in the event the guardian did not timely exercise the right to
rescind. In determining whether an attempted rescission was timely—an issue not before us in
the case at bar where there was no notice to the guardian of any right to rescind—a court could
apply the equitable tolling doctrine to extend the time for the guardian to act to exclude any period
before the guardian was appointed, as well as any additional time between appointment and the
time the guardian knew (or reasonably should have known) of the arbitration agreement. (Cf.
**738  McDonald v. Antelope Valley Community College Dist., supra, 45 Cal.4th at pp. 99–100,
84 Cal.Rptr.3d 734, 194 P.3d 1026 [equitable tolling “is a judicially created, nonstatutory doctrine”
designed “ ‘to ensure fundamental practicality and fairness' ”; it is “a creature of the judiciary's
inherent power ‘ “to formulate rules of procedure where justice demands it” ’ ”].) As suggested
at oral argument in this case, that excluded period of time in most cases should end no later than
the date the section 364 notice of intent to sue is served.


Under the facts in the case before us, however, we conclude that the document purporting to be
Newton's agreement to arbitrate is not enforceable. When no enforceable agreement exists, no
order compelling arbitration can be issued. (County of Contra Costa v. Kaiser Foundation Health
Plan, Inc., supra, 47 Cal.App.4th at p. 245, 54 Cal.Rptr.2d 628; see also, § 1281.2; Hotels Nevada
v. L.A. Pacific Center, Inc., supra, 144 Cal.App.4th at p. 761, 50 Cal.Rptr.3d 700 [“the existence
of the agreement is a statutory prerequisite to granting the petition” to arbitrate].) Having reached
this conclusion, we need not address the other arguments raised by the parties.


*1473  DISPOSITION


The petition for writ of mandate is granted. The trial court is directed to vacate its order of October
23, 2008, compelling arbitration, and to issue an order that the matter be tried before a jury.
Rodriguez shall recover her costs of this proceeding.
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We concur: PERLUSS, P.J., and ZELON, J.


All Citations


176 Cal.App.4th 1461, 98 Cal.Rptr.3d 728, 09 Cal. Daily Op. Serv. 11,053, 2009 Daily Journal
D.A.R. 12,693
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51 Cal.3d 991, 800 P.2d 557, 275 Cal.Rptr. 201, 59 USLW 2382
Supreme Court of California


SECURITY PACIFIC NATIONAL BANK, Plaintiff and Appellant,
v.


ANTON J. WOZAB et al., Defendants and Respondents


No. S010502.
Nov 29, 1990.


SUMMARY


A bank that was owed a debt of approximately $1 million secured by a deed of trust on the
debtors' property, set off approximately $3,000 in the debtors' demand deposit accounts in partial
satisfaction of the debt. When the debtors protested, contending that the bank was first required to
foreclose its security interest, the bank reconveyed the deed of trust and then filed suit to collect
the remainder of the debt. The trial court granted the debtors' summary judgment motion, finding
that the bank's setoff constituted not only a waiver of the security interest but also a waiver of the
underlying debt. (Superior Court of Los Angeles County, No. C533922, Fred Woods, Judge.) The
Court of Appeal, Second Dist., Div. One, No. B031943, affirmed.


The Supreme Court reversed the judgment of the Court of Appeal with directions to remand the
action to the trial court for further proceedings in accord with the Supreme Court's opinion. The
court held that the setoff violated Code Civ. Proc., § 726 (one-form-of-action rule for recovery of
debts secured by mortgage or deed of trust): that section and the statutory scheme of which it is a
part require a secured creditor to proceed against the security before enforcing the underlying debt.
However, the improper setoff did not result in a forfeiture of the underlying debt, even though it
constituted a waiver of the bank's security interest. (Opinion by Eagleson, J., with Lucas, C. J.,
Panelli and Arabian, JJ., concurring. Separate concurring and dissenting opinion by Broussard, J.,
with Mosk and Kennard, JJ., concurring.) *992


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c, 1d, 1e)
Deeds of Trust § 25--Remedies--Action on Debt--Prerequisite of Resort to Security--Bank's Setoff
Against Deposit Accounts as Violation.
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A bank violated Code Civ. Proc., § 726, subd. (a) (one-form-of-action rule for recovery of debts
secured by mortgage or deed of trust), by setting off its depositors' debts against their demand
deposit accounts without first foreclosing its real property security interest (a deed of trust). The
setoff was not an “action” within the meaning of Code Civ. Proc., § 22, since it was not a proceeding
in a court of justice. Nevertheless, it was a violation because § 726 and the statutory scheme of
which it is a part require a secured creditor to proceed against the security before enforcing the
underlying debt. A bank may not take a unilateral setoff of funds in a depositor's demand account
against a debt secured by the depositor's interest in real property. (Disapproving Bank of America v.
Daily (1984) 152 Cal.App.3d 767 [199 Cal.Rptr. 557], to the extent the court in that case construed
a setoff as itself being an “action” within the meaning of Code Civ. Proc., § 22, for purposes of
Code Civ. Proc., § 726.)


(2)
Banks and Banking § 15--Bank's Lien and Right of Setoff--Setoff Against General Deposit
Accounts.
A bank's setoff of its depositors' debt against the depositors' general deposit accounts was an
exercise of the bank's equitable right of setoff rather than its statutory banker's lien under Civ.
Code, § 3054.


(3)
Deeds of Trust § 25--Remedies--Action on Debt--One-form-of-action Rule.
Although Code Civ. Proc., § 726, subd. (a) (one-form-of-action rule for recovery of debt secured
by mortgage), refers only to a “mortgage,” the statute applies equally to a deed of trust.


(4)
Deeds of Trust § 25--Remedies--Action on Debt--Effect:Mortgages § 26-- Remedies for
Enforcement of Mortgages--Action on Debt--Effect.
Code Civ. Proc., § 726, subd. (a) (one-form-of-action rule for recovery of debt secured by mortgage
or deed of trust), is part of a broader statutory scheme designed to protect debtors. Under California
law, the creditor must rely on its security before enforcing the debt. However, since under Code Civ.
Proc., § 726, there can be but one form of action for the recovery of a debt secured by a mortgage or
deed of trust on real property, where the creditor sues on the obligation *993  and seeks a personal
money judgment against the debtor without seeking therein foreclosure of such mortgage or deed
of trust, he makes an election of remedies, electing the single remedy of a personal action, and
thereby waives the right to foreclose on the security or to sell the security under a power of sale.
Code Civ. Proc., § 726, is susceptible of a dual application: it may be interposed by the debtor as
an affirmative defense, or it may become operative as a sanction. If the debtor successfully raises
the section as an affirmative defense, the creditor will be forced to exhaust the security before it
may obtain a money judgment against the debtor for any deficiency. If the debtor does not raise the
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section as an affirmative defense, the debtor may still invoke it as a sanction against the creditor
on the basis that the creditor by not foreclosing on the security in the action brought to enforce the
debt, has made an election of remedies and waived the security.


[See Cal.Jur.3d (Rev), Deeds of Trust, § 200; 3 Witkin, Summary of Cal. Law (9th ed. 1987)
Security Transactions in Real Property, § 111 et seq.]


(5)
Statutes § 20--Construction--Statutory Definitions.
When a statute prescribes the meaning to be given to particular terms used by it, that meaning is
generally binding on the courts.


(6)
Statutes § 30--Literal Interpretation.
In the interpretation of a statute, when the language is clear its plain meaning should be followed.


(7a, 7b, 7c, 7d)
Deeds of Trust § 25--Remedies--Action on Debt-- Prerequisite of Resort to Security--Bank's Setoff
Against Deposit Accounts as Violation--Effect on Underlying Debt.
In an action by a bank to enforce personal guaranties against its debtors, which guaranties had
become unsecured as the result of the bank's reconveyance of a deed of trust to the debtors
following the bank's improper attempt to set off part of the debt against the debtors' demand deposit
accounts, the trial court erred in finding that the setoff constituted not only a waiver of the security
interest but also a waiver of the underlying debt (the personal guaranties). When a secured creditor
violates Code Civ. Proc., § 726, subd. (a), by obtaining judgment on the debt before foreclosing
upon the security, it is deemed to have waived the security. By parity of reasoning, a creditor bank
that violates § 726, subd. (a) by taking an improper extrajudicial setoff must be held to have waived
the bank's security interest in its depositor's real property. However, *994  the bank's improper
setoff did not result in a forfeiture of the underlying debt.


(8)
Courts § 45--Decisions and Orders--Doctrine of Stare Decisis--Obiter Dicta.
The language of an opinion must be construed with reference to the facts presented by the case,
and the positive authority of a decision is coextensive with such facts.


(9)
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Deeds of Trust § 25--Remedies--Action on Debt--Waiver of Security Interest:Mortgages § 26--
Remedies for Enforcement of Mortgages--Action on Debt--Waiver of Security Interest.
When a secured creditor sues only on the underlying debt without seeking to foreclose the security,
it is precluded by Code Civ. Proc., § 726, subd. (a), from proceeding against the security in a
subsequent action. The creditor is deemed to have waived its security. The judgment on the debt,
however, is unaffected by the creditor's failure to comply with the chronology required by Code
Civ. Proc., § 726. Similarly, if a creditor has multiple security interests for a debt and proceeds
against less than all of them in a judicial foreclosure action in which it obtains a deficiency
judgment, the creditor cannot thereafter seek to foreclose the excluded security. In that situation,
however, the creditor also has a judgment on the underlying debt.


(10)
Deeds of Trust § 25--Remedies--Action on Debt--One-form-of-action Rule--Purposes.
The two fundamental purposes of Code Civ. Proc., § 726 (one-form-of- action rule for recovery
of debt secured by mortgage or deed of trust), are preventing a multiplicity of lawsuits against the
debtor, and requiring exhaustion of the security before a resort to the debtor's unencumbered assets.


COUNSEL
Lillick & McHose, Robert L. Morrison, Scott W. Carlson and Karen L. Heilman for Plaintiff and
Appellant.
Gibson, Dunn & Crutcher and Dennis B. Arnold as Amici Curiae on behalf of Plaintiff and
Appellant. *995
Wise, Wiezorek, Timmons & Wise, Anthony F. Wiezorek and Richard P. Dieffenbach for
Defendants and Respondents.


EAGLESON, J.


A bank depositor owed a debt of approximately $1 million to his bank. The debt was secured
by a deed of trust on the depositor's real property. Without first seeking to foreclose the security
interest, the bank set off approximately $3,000 in the depositor's accounts in partial satisfaction
of the debt. The debtor protested to the bank, contending the bank was required first to foreclose
its security interest. The bank responded by reconveying the deed of trust to the debtor and then
filing suit to collect the remainder of the debt.


The question before us is whether the bank's setoff without first foreclosing its real property
security interest precludes this action by the bank to recover the balance of the depositor's debt.
We hold the bank's action on the debt is not precluded.


Facts
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Defendant Anton J. Wozab was president and majority shareholder of Anco Fire Protection, Inc.
(Anco). His wife, Dorothea Wozab, was an Anco director. Anco had a line of credit with plaintiff
Security Pacific National Bank (the bank) in excess of $1 million. Anco also had demand deposit
accounts with the bank. The Wozabs had a term savings account and demand deposit accounts
with the bank. The Wozabs executed written continuing general guaranties to the bank for its
loans or advances to Anco. The bank became concerned with Anco's financial condition and, after
discussions between Anton Wozab and the bank, the Wozabs executed a deed of trust on their
personal residence as security for their continuing guaranties.


The bank became concerned that Anco might file a bankruptcy petition. To reduce Anco's debt
as much as possible, the bank set off $110,635.19 in Anco's demand deposit accounts and
$2,804.82 in the Wozabs' demand deposit and term savings accounts against Anco's indebtedness
of $1,090,015.96, leaving due the bank a balance of $976,575.95. The bank exercised these setoffs
without first foreclosing its real property security *996  interest for the Wozabs' guaranties. Anco
filed a bankruptcy petition shortly thereafter. 1


1 Anco's line of credit with the bank was not secured by real property, and the bank's setoff
against Anco's deposit accounts is not at issue in this appeal.


The bank and the Wozabs entered into discussions as to the Wozabs' liability under their guaranties.
The Wozabs contended that, under the then recently decided case of Bank of America v. Daily
(1984) 152 Cal.App.3d 767 [199 Cal.Rptr. 557], the bank's setoff constituted a waiver of its security
interest in the Wozabs' home. After considering the matter, the bank reconveyed the deed of trust
to the Wozabs and filed the present action to enforce their guaranties, which became unsecured
as a result of the bank's reconveyance. The bank alleged breach of the guaranties and sought to
recover the unpaid debt of approximately $976,000.


The bank and the Wozabs filed cross-motions for summary judgment. The Wozabs contended
the bank's setoff of their deposit accounts constituted not only a waiver of the security interest
but also a waiver of the underlying debt (the personal guaranties). The trial court concluded the
Wozabs were correct under Bank of America v.Daily, supra, 152 Cal.App.3d 767, and granted their
motion for summary judgment. The trial court, however, expressed its strong disagreement with
Daily, noting that it allowed the Wozabs to avoid paying a debt of almost $1 million. The court
recommended that the bank appeal.


The bank did so, and the Court of Appeal affirmed. We granted the bank's petition for review.


Discussion


1.Code of Civil Procedure section 726
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(1a) The threshold question is whether the bank's setoff of the Wozabs' accounts was improper
under Code of Civil Procedure section 726. 2  If the bank's setoff did not violate section 726, the
setoff does not preclude the bank's present suit to recover for breach of the guaranties. ( 2)(See
fn. 3.), ( 1b) If, however, the setoff violated section 726, we must determine the setoff's effect, if
any, on the bank's right to recover. 3


2 All section references are to the Code of Civil Procedure unless otherwise indicated.


3 The Wozabs' accounts were general deposit accounts. The bank's setoff against those
accounts was therefore an exercise of the bank's equitable right of setoff rather than its
statutory banker's lien under Civil Code section 3054. (Kruger v. Wells Fargo Bank (1974)
11 Cal.3d 352, 357-358 [113 Cal.Rptr. 449, 521 P.2d 441, 65 A.L.R.3d 1266].)


(3)(See fn. 4.) Section 726, subdivision (a) states in relevant part, “There can be but one form of
action for the recovery of any debt or the *997  enforcement of any right secured by mortgage
upon real property or an estate for years therein, which action shall be in accordance with the
provisions of this chapter ....” 4  This provision was first enacted in substantially similar form more
than a century ago, and its general operation has long been clear. 5  A secured creditor can bring
only one lawsuit to enforce its security interest and collect its debt. ( 4) Moreover, section 726(a) is
part of a broader statutory scheme designed to protect debtors. “Under California law 'the creditor
must rely upon his security before enforcing the debt.' ... However, since under section 726 '[t]here
can be but one form of action for the recovery of any debt's secured by a mortgage or deed of trust
on real property, where the creditor sues on the obligation and seeks a personal money judgment
against the debtor without seeking therein foreclosure of such mortgage or deed of trust, he makes
an election of remedies, electing the single remedy of a personal action, and thereby waives his
right to foreclose on the security or to sell the security under a power of sale .... [¶] [S]ection
726 is susceptible of a dual application—it may be interposed by the debtor as an affirmative
defense or it may become operative as a sanction. If the debtor successfully raises the section as
an affirmative defense, the creditor will be forced to exhaust the security before he may obtain a
money judgment against the debtor for any deficiency .... If the debtor does not raise the section
as an affirmative defense, he may still invoke it as a sanction against the creditor on the basis that
the latter by not foreclosing on the security in the action brought to enforce the debt, has made an
election of remedies and waived the security.” ( Walker v. Community Bank, supra, 10 Cal.3d 729,
733-734, quoting Roseleaf Corp. v. Chierighino (1963) 59 Cal.2d 35, 38-39 [27 Cal.Rptr. 873,
378 P.2d 97] [citations omitted]; see generally Comment, What is an Action for Purposes of Cal.
Civil Procedure Code Section 726? *998  (1988) 25 San Diego L.Rev. 1093, 1099-1101;3 Witkin,
Summary of Cal. Law (9th ed. 1987) Security Transactions in Real Property, § 119, pp. 620-621;
4 Miller & Starr, Current Law of Cal. Real Estate (2d ed. 1989) § 9:104, pp. 342-344.) With this
understanding of how section 726 operates, we turn to the question of whether the bank's setoff
violated either the one-action or security-first rules that arise from section 726 and related statutes.
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4 For convenience we will hereinafter refer to section 726, subdivision (a) as section 726(a).
The remainder of section 726(a) states, “... In the action the court may, by its judgment,
direct the sale of the encumbered real property or estate for years therein (or so much of the
real property or estate for years as may be necessary), and the application of the proceeds
of the sale to the payment of costs of court, the expenses of levy and sale, and the amount
due plaintiff, including, where the mortgage provides for the payment of attorney's fees, the
sum for attorney's fees as the court shall find reasonable, not exceeding the amount named
in the mortgage.”
Although section 726(a) refers only to a “mortgage,” the statute applies equally to a deed of
trust. (Walker v. Community Bank (1974) 10 Cal.3d 729, 733, fn. 1 [111 Cal.Rptr. 897, 518
P.2d 329]; Bank of Italy v. Bentley (1933) 217 Cal. 644, 653 [20 P.2d 940].)


5 The one-action rule was first adopted in California in 1860 as part of section 246 of the Civil
Practice Act. (Stats. 1860, ch. 314, § 23, pp. 303-304.) The rule was incorporated into the
Code of Civil Procedure as section 726 in 1872. (Ann. Code Civ. Proc., § 726 (1st ed. 1872,
Haymond & Burch) pp. 195-196.) As enacted in 1872, section 726 referred to “one action”
and was amended in 1933 to refer to “one form of action.” (Stats. 1933, ch. 793, § 1, p.
2118.) The change has not been considered significant, and the statute is often still referred
to as the one-action rule. (Bernhardt, Cal. Mortgage and Deed of Trust Practice (Cont.Ed.Bar
1979) § 4.3, pp. 140-141.)


A. Definition of “action”
(1c) Whether the bank's set off was an “action” is answered by section 22, which states, “An
action is an ordinary proceeding in a court of justice by which one party prosecutes another for
the declaration, enforcement, or protection of a right, the redress or prevention of a wrong, or the
punishment of a public offense.” (Italics added.) ( 5) “'When a statute prescribes the meaning to
be given to particular terms used by it, that meaning is generally binding on the courts.”' (Great
Lakes Properties, Inc. v. City of El Segundo (1977) 19 Cal.3d 152, 156 [137 Cal.Rptr. 154, 561
P.2d 244], quoting People v. Western Air Lines, Inc. (1954) 42 Cal.2d 621, 638 [268 P.2d 723].)


(1d) The bank's setoff was not a “proceeding in a court of justice.” No court had anything to do
with the setoff. It was therefore not an action within the meaning of section 22. The statute's plain
language permits no other reasonable conclusion. ( 6) “It is axiomatic that in the interpretation
of a statute where the language is clear, its plain meaning should be followed.” ( Great Lakes
Properties, Inc. v. City of El Segundo, supra, 19 Cal.3d 152, 155.) To construe section 22 to include
the bank's nonjudicial setoff, we would have to insert into section 22 language not used by the
Legislature. Doing so would violate the cardinal rule of statutory construction that courts must not
add provisions to statutes. (People v. Campbell (1902) 138 Cal. 11, 15 [70 P. 918]; Ross v. City of
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Long Beach (1944) 24 Cal.2d 258, 260 [148 P.2d 649].) This rule has been codified in California as
section 1858, which provides that a court must not “insert what has been omitted” from a statute. 6


6 Section 1858 states: “In the construction of a statute or instrument, the office of the judge
is simply to ascertain and declare what is in terms or in substance contained therein, not to
insert what has been omitted, or to omit what has been inserted; and where there are several
provisions or particulars, such a construction is, if possible, to be adopted as will give effect
to all.”


(1e) Despite the clear language of section 22, the Wozabs contend a long line of decisions supports
the view that the bank's setoff was an action within the scope of section 726(a). The Wozabs are
right for the wrong reason. The setoff was a violation of section 726 but was not an “action.” *999
Prior decisions have invalidated bank setoffs, not because the setoffs were “actions,” but because
the security had not first been foreclosed.


B. Security-first rule
Section 726 embodies more than the “one-action” rule. As explained above, section 726 and the
statutory scheme of which it is a part require a secured creditor to proceed against the security
before enforcing the underlying debt. ( Walker v. Community Bank, supra, 10 Cal.3d 729, 733-734.)
This rule is hornbook law in California and warrants no extended discussion.


We first addressed the effect of this rule on a bank setoff almost a century ago in McKean v.
German-Am. Savings Bank (1897) 118 Cal. 334 [50 P. 656] (McKean), in which a depositor's
assignee sued a bank to recover the amount of the bank's setoff. As a defense, the bank contended
the depositor's debt was due at the time of the setoff, that the setoff was against this indebtedness,
and that the setoff was before the assignment. The plaintiff-assignee contended section 726
precluded this defense—that the bank should have foreclosed its security interest before taking
the setoff. The court agreed. It reasoned that,because the security-first rule prohibited a bank from
bringing a judicial action before foreclosing the security, the rule must equally prohibit a bank's
extrajudicial appropriation of the debtor's assets before foreclosure. ( Id., at pp. 340-341.)


Subsequent decisions without exception have followed McKean in construing bank setoffs to be
subject to section 726. (Gnarini v. Swiss American Bank (1912) 162 Cal. 181, 184 [121 P. 726];
First Nat. Bank of Corona v. Coplen (1919) 39 Cal.App. 619, 620 [179 P. 708]; Woodruff v.
California Republic Bank (1977) 75 Cal.App.3d 108, 110 [141 Cal.Rptr. 915]; Bank of America
v. Daily, supra, 152 Cal.App.3d 767, 771.)


The bank contends we should overrule McKean, supra, 118 Cal. 334, and its progeny. The bank
relies primarily on section 22's provision that an “action” is a judicial action. As explained above,
however, the bank's reliance on section 22 is unavailing. We agree that an extrajudicial setoff is
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not an action. (pp. 998-999, ante.) The rationale of McKean is that a setoff violates the security-
first rule of section 726. That rationale remains valid. 7  *1000


7 In Bank of America v. Daily, supra, 152 Cal.App.3d 767, 771, the court construed McKean,
supra, 118 Cal. 334, as having held that a setoff is an “action” within the meaning of section
22. As explained above, that was not the basis of the McKean court's decision. Moreover, in
McKean the bank was asserting its prior setoff as a defense in a lawsuit by the depositor's
assignee. The court correctly explained that, in that context, the setoff was an “action.” The
McKean court did not hold that an extrajudicial setoff was an action. The court's holding
was more narrow—only that the setoff could not be raised by the bank in a court of law. We
disapprove of Bank of America v. Daily, supra, 152 Cal.App.3d 767, to the extent it construed
a setoff as itself being an action.


Moreover, even if we had some doubt as to McKean, supra, 118 Cal. 334—and we do not have
any—we would decline the bank's invitation to overrule that decision. The McKean rule has been
the law for almost a century. The principle of stare decisis weighs heavily against a departure from
such precedent. (Gardiner v. Royer (1914) 167 Cal. 238, 242 [139 P. 75] [refusing to overrule
20-year-old decision].) Just as important, the McKean rule is a rule of property that affects both
a debtor's bank deposits and the creditor bank's security interest in real property. Perhaps more
than in any other situation, courts are inclined to follow precedent when property rights have been
founded and vested in accord with an existing rule. (Sacramento Bank v. Alcorn (1898) 121 Cal.
379[53 P. 813].) At the time the Wozabs deposited their funds with the bank,they could rest assured
the law prohibited a setoff of those funds against their secured debt to the bank. When asked to
change a rule of property, we have made clear that even if “we might now be convinced that the
rule was erroneous, it should not be disturbed.” ( Id., at p. 382.)


We also note the record before us does not indicate that the prohibition of bank setoff against a
secured debt has caused significant problems for the banking industry. If the courts' construction
of section 726 has been incorrect or unworkable, the banking industry has had ample opportunity
(almost 100 years) to seek an amendment of the statute by the Legislature. There is no indication,
however, the industry has done so or that the Legislature has reconsidered the effect of a bank
setoff on a secured debt.


We reaffirm the long-standing rule that under section 726(a) a bank is not allowed to take a
unilateral setoff of funds in a depositor's demand account against a debt secured by the depositor's
interest in real property.


2. Effect of improper setoff
(7a) The more important question in this case is the effect of an improper setoff under section 726
on the underlying debt and security interest. The Wozabs contend the bank lost both its security
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interest and its right to recover the debt. The bank contends this drastic result is unwarranted
and proposes three less severe remedies for an improper setoff: (1) In the bank's view, the fairest
remedy would be to restore the parties to their respective positions before the setoff by requiring
the bank to return the offset funds with interest thereon to the depositor's account. (2) In addition to
return of *1001  its funds with interest, the depositor would be entitled to compensatory damages
actually incurred as a result of the setoff. (3) At most, the bank should lose its security interest in
the real property collateral but retain its right to collect the underlying debt. The California Bankers
Association, appearing as amicus curiae in support of the bank, also argues against the double
sanction of loss of the security and debt and contends loss of the security is by itself sufficiently
drastic to deter improper setoffs.


Before addressing the merits of these various approaches, we emphasize the narrowness of the
issue before us. The improper setoff was brought to the bank's attention by the debtors' counsel,
who contended it resulted in waiver of the security. The bank implicitly agreed (or at least conceded
the point) and reconveyed the deed of trust to the debtors. A key fact for the present case that limits
the scope of our decision is that the bank did not promptly return the amount of the setoff. We
do not have before us a situation in which a bank has set off funds, perhaps inadvertently but in
technical violation of section 726(a), and promptly thereafter returned them to the debtor's account.
We therefore need not, and do not, decide whether the bank in that situation could subsequently
proceed against the security interest over the debtor's objection. In this case the bank set off and
retained the funds. 8  We do not have before us either an inadvertent setoff or one of negligible
duration.


8 In light of our holding that a bank setoff is improper, we can reasonably expect that only
in a rare, future case would a bank nonetheless intentionally set off and retain funds over
a depositor's protest. The more likely circumstance would be a setoff by an uninformed
or misinformed bank employee. If the bank promptly returned the funds to the depositor's
account (either unilaterally or at the depositor's request), to impose on the bank either a loss
of the security or underlying debt might be excessive. A sufficient remedy might be to hold
the bank responsible for any compensatory damages suffered by the depositor. As noted
above, however, this is not such a case, and we do not decide what the appropriate remedy,
if any, should be in that circumstance if the depositor were to assert a waiver by the bank
of its security interest.


Furthermore, the bank's voluntary reconveyance of the trust deed to the debtors eliminates as
a practical matter the issue of whether the improper setoff in this case should be sanctioned
with an involuntary loss of the security interest. This question was effectively mooted by the
reconveyance. In light of the importance of the issue for future transactions, however, we think it
important to note that the bank's voluntary reconveyance was an accurate reflection (and perhaps
implicit acknowledgement by the bank) of the long-established rule as to the effect of an improper
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setoff. When a secured creditor violates section 726(a) by obtaining judgment on the debt before
foreclosing upon the security, he is deemed to have waived the security. (pp. 997-998, ante; Walker
v. Community Bank, supra, 10 Cal.3d 729, 733-734.) By parity of reasoning, a creditor bank that
violates *1002  section 726(a) by taking an improper extrajudicial setoff must be held to have
waived the bank's security interest in its depositor's real property. (Bank of America v. Daily, supra,
152 Cal.App.3d 767, 772.)


As noted above, the bank contends this result is unduly severe. The bank argues that a fairer remedy
for an improper setoff would be for a court to require the bank to restore the setoff funds to its
depositor's account with interest and to award compensatory damages actually incurred by the
depositor. We disagree because this alternative would deprive the depositor of the full measure of
protection contemplated under section 726(a). One of the primary purposes of the one-action rule
is to protect the debtor from having to defend against a multiplicity of actions. Under the bank's
view, the debtor subjected to an improper setoff would be saddled with the burden of having to
commence a court action to recover the setoff and his other damages. After the debtor prevailed
in that action, however, the bank could then judicially foreclose on the security and obtain a
deficiency judgment if the security were insufficient to pay the debt. The obvious problem with
this result is that the debtor would have been subjected to a multiplicity of actions: bringing one
to recover the setoff and defending another by the creditor.


The bank's suggested remedy also ignores commercial reality. Unless the amount of setoff is
quite substantial, the economics of modern litigation are such that the depositor will be unable to
find counsel willing to commence and maintain a lawsuit to recover the setoff. This is especially
egregious in the case of a bank setoff because the debtor's bank deposits—presumably his most
liquid asset that he could use to obtain legal counsel—will have been placed beyond his reach by
the bank itself. The debtor will also have suffered the dual burdens of having incurred substantial,
and likely unrecoverable, legal fees and of having been required to suffer the often protracted
delays of litigation just to recover funds that never should have been taken from him in the
first instance. In short, requiring a depositor to seek affirmative relief (return of the setoff and
compensatory damages) would provide little, if any, practical incentive for a bank to comply with
section 726(a).


The remaining issue before us is whether the bank's improper setoff requires a forfeiture of the
underlying debt. As we shall explain, the law does not require that draconian sanction. Until the
present case, no court had held that an improper bank set off resulted in loss of the debt. The
earliest cases arising from an improper setoff did not even reach the remedy issue. In McKean,
supra, 118 Cal. 334, the seminal case, the plaintiff (an assignee of the depositor) sued to recover
$400 that had been deposited with the bank. The bank defended on the ground that the deposit
had been set off *1003  against the depositor's secured debt. The court held that the setoff was
invalid and that the bank was obliged under section 726 to bring a foreclosure action against the
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debtor before seeking to recover on the debt itself. The depositor was not a party to the action,
and the court did not hold the bank had lost either its security interest or the underlying debt. To
the contrary, McKean, to the extent it provides any guidance for this case, suggests the bank did
not lose its right to enforce the debt. The same result obtained in subsequent decisions. In Gnarini
v. Swiss American Bank, supra, 162 Cal. 181, and Woodruff v. California Republic Bank, supra,
75 Cal.App.3d 108, the courts held the setoffs were ineffective but did not hold or even suggest
the debts were unenforceable.


The remedy issue was first squarely addressed in Bank of America v. Daily, supra, 152 Cal.App.3d
767 (Daily). In Daily, a bank set off $10,412.50 from a debtor's checking account as partial
payment of a promissory note secured by the debtor's real property. The bank then filed an action to
foreclose on the secured property to recover the balance of the debt. Applying the rule of McKean,
supra, 118 Cal. 334, and its progeny, the court held the setoff was a violation of section 726. The
court then considered the question of the appropriate remedy for the violation.


As in the present case, the bank in Daily, supra, 152 Cal.App.3d 767, contended the proper remedy
would be to return the parties to their respective positions before the setoff. The court rejected this
argument and held the bank had waived its right to foreclose the security. That was the necessary
and correct result under section 726(a). (P. 1002, ante.) The bank in Daily, however, was not
seeking a judgment on the underlying debt, and the court did not have occasion to decide whether
the bank was precluded from doing so. The Wozabs nevertheless rely heavily on Daily for their
argument that the setoff waived the underlying debt. In reaching its conclusion as to the loss of
security, the Daily court briefly quoted from a treatise: “'The classic sanction against the creditor
who fails to exhaust all his security for the same debt in a single action is harsh, yet it follows
inescapably from the availability of but one action to the creditor—he waives the balance of
the security and he waives any claim to the unpaid balance of the debt.”' (152 Cal.App.3d at p.
772, italics added, quoting Hetland, Cal.Real Estate Secured Transactions (Cont.Ed.Bar. 1970)
Antideficiency Legislation, § 6.18, p. 258.)


Daily, supra, 152 Cal.App.3d 767, does not support the Wozabs' position. The cause of action
in Daily was for foreclosure of the bank's security interest. Unlike in the present case, the bank
was not seeking to recover on the debt. The court's brief quotation regarding the debt was clearly
dictum. (8) “'It is the general rule that the language of an opinion must be *1004  construed with
reference to the facts presented by the case, and the positive authority of a decision is coextensive
only with such facts.”' (Brown v. Kelly Broadcasting Co. (1989) 48 Cal.3d 711, 734-735 [257
Cal.Rptr. 708, 771 P.2d 406], quoting River Farms Co. v. Superior Court (1933) 131 Cal.App.
365, 369 [21 P.2d 643].) Daily did not decide whether an improper setoff requires forfeiture of the
debt as well as the security interest.
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(7b) We are therefore confronted with an issue of first impression: Does an improper bank setoff
result in the forfeiture of the underlying debt? We conclude there is no forfeiture. ( 9) When a
secured creditor sues only on the underlying debt without seeking to foreclose the security, he is
precluded by section 726(a) from proceeding against the security in a subsequent action. (Salter
v. Ulrich (1943) 22 Cal.2d 263, 268 [138 P.2d 7, 146 A.L.R. 1344].) The creditor is deemed to
have waived his security. 9  The judgment on the debt, however, is unaffected by the creditor's
failure to comply with the chronology required by section 726. (22 Cal.2d at p. 268.) Similarly, if
a creditor has multiple security interests for a debt and proceeds against less than all of them in a
judicial foreclosure action, in which he obtains a deficiency judgment, he cannot thereafter seek
to foreclose the excluded security. ( Walker v. Community Bank, supra, 10 Cal.3d 729, 733-734.)
In that situation, however, the creditor also has a judgment on the underlying debt.


9 The debtor, of course, can raise the security as an affirmative defense in the action on the
debt. If the debtor does so, the creditor will be required to proceed first against the security.
(Pp. 997-998, ante.)


In this case the bank's setoff was not a judicial action, and the bank therefore did not obtain a
judgment for the full amount of the debt (as in Salter v. Ulrich, supra, 22 Cal.2d 263) or for any
deficiency after sale of the security (as in Walker v. Community Bank, supra, 10 Cal.3d 729). In
both Salter and Walker the creditors failed to comply fully with section 726, but in both cases
the creditors were allowed a judgment for the full amount of the debt. The only sanction was
that the creditors lost their preferred position as secured creditors (in whole or in part) and were
reduced to the status of unsecured creditors—a drastic sanction in the marketplace. (Bernhardt,
Mortgages and Deeds of Trust (Cont.Ed.Bar 1989) 12 Real Prop. L. Rptr. 184, 186.) (7c) By parity
of reasoning, the bank in this case also must be allowed to seek a judgment for the full balance
of the debt.


The particular facts of this case also demonstrate that allowing the bank to recover the Wozabs'
debt is consistent with the purpose and operation of section 726. As we explained in Walker v.
Community Bank, supra, 10 Cal.3d 729, the operation of section 726 is in large part within the
control of the debtor. If a secured creditor brings an action on the debt before foreclosing *1005
the security, the debtor can interpose section 726 as an affirmative defense, thereby requiring the
creditor to exhaust the security before he may obtain a money judgment against the debtor. If
the debtor does not raise the statute as an affirmative defense, the creditor's action on the debt is
allowed to proceed to judgment. The creditor, however, is precluded from thereafter foreclosing
on the security. He is deemed to have elected his remedy. ( Id., at pp. 733-734; Roseleaf Corp. v.
Chierighino, supra, 59 Cal.2d 35, 38-39.)


When the bank set off the Wozabs' account, they were in the same functional position as a debtor
defending a judicial action on the debt. They could have demanded that the bank proceed against
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the security before resorting to their personal assets, i.e., their bank deposits. Instead, they notified
the bank that in their view the setoff had waived the security interest. The Wozabs then accepted
the bank's reconveyance to them of the deed of trust. (The record does not reflect that the Wozabs
ever requested a refund of the setoff.) By doing so, they voluntarily relinquished the protection of
the security-first rule. Put plainly, the bank erred in taking the setoff. For reasons unknown to us
—personal, economic, or otherwise—the Wozabs seized the opportunity to reclaim their deed of
trust, preventing the bank from first proceeding against the security as required by section 726.
We find no merit in the Wozabs' belated claim that the bank should have foreclosed before seeking
a personal judgment. The Wozabs acquiesced in (indeed, demanded) the bank's decision not to
foreclose. This is consistent with the rule that a debtor can waive the protection of section 726
by failing to insist that the creditor first proceed against the security. ( Salter v. Ulrich, supra, 22
Cal.2d at p. 268.) “Acquiescence in error takes away the right of objecting to it.” (Civ. Code, §
3516.) To allow the Wozabs now to claim they were deprived of the benefits of the rule would be
to encourage gamesmanship—demanding reconveyance of the security and then demanding that
the creditor resort to the security. The two demands are mutually inconsistent.


(10) Allowing the bank to sue on the debt does not violate the two fundamental purposes of section
726: (1) preventing a multiplicity of lawsuits against the debtor, and (2) requiring exhaustion of the
security before a resort to the debtor's unencumbered assets. The present action is the only lawsuit
against the Wozabs, and they freely chose not to have the bank foreclose upon the security interest.


(7d) Finally, the result advocated by the Wozabs—allowing them to evade their debt almost in
its entirety—would be a gross injustice to the bank and a corresponding windfall to the Wozabs.
(Mertens, California's Foreclosure Statutes: Some Proposals For Reform (1986) 26 Santa Clara
L.Rev. 533, 555 [noting unfairness of this result].) They voluntarily *1006  executed their personal
guaranties and the trust deed to further their substantial business interests. They promised to pay,
if necessary, the money loaned to their business for their benefit. They induced the bank to rely
on this promise by executing the deed of trust. The Wozabs got what they wanted, money for
their business. They now want to deprive the bank, however, of its benefit of the bargain. They
have their property free and clear of the security interest and thus far they have avoided the debt
almost entirely—having paid only $2,804.82 and leaving unpaid a balance of $976,575.95. Such
result would violate the notion of simple morality that “He who takes the benefit must take the
burden.” (Civ. Code, § 3521.)


Moreover, the result advocated by the Wozabs is so harsh as to be punitive. It would constitute
a penalty against the bank 300 times greater than the amount of the setoff. One commentator
observed of this result, “To force a bank to forfeit nearly $1,000,000 because it mistakenly
attempted to apply $3,000 in a deposit account to a secured debt is unreasonable. In fact it is
downright silly.” (Munoz & Rabin, The Sequel to Bank of America v Daily: Security Pac. Nat'l
Bank v Wozab (Cont.Ed.Bar 1989) 12 Real Prop. L.Rptr. 204, 210.) We agree.
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The result we reach is also fair and workable in future cases. Because a debtor can object
to an improper setoff and require the bank to return it and proceed first against the security
interest, a bank cannotunilaterally waive its security interest by taking an improper setoff and then
proceeding directly on the underlying debt. The debtor retains the right to require the bank to return
the improper setoff and proceed against the security interest before the bank attempts to recover
on the underlying debt. Of course, if the bank refused the debtor's demand and retained the setoff
funds, the security-first rule (pp. 1001-1002, ante) would preclude the bank from foreclosing the
security interest or proceeding on the underlying debt. Conversely, if the bank complied with the
debtor's demand to return the funds and to proceed first against the security, the debtor could not
thereafter assert that the bank had waived its security interest.


Disposition
The judgment of the Court of Appeal is reversed with directions to remand this action to the trial
court for further proceedings in accord with this opinion. The bank is awarded its costs on appeal.


Lucas, C. J., Panelli, J., and Arabian, J., concurred.


BROUSSARD, J.,


Concurring and Dissenting.


I concur in the majority's conclusion that plaintiff bank, as a secured creditor, violated the
provisions *1007  of section 726 of the Code of Civil Procedure 1  when, without first exhausting
its security, it unilaterally undertook to collect part of its secured debt through the exercise of a
setoff against a nonsecured personal bank account of the debtor. I cannot agree with the majority,
however, that the appropriate sanction for the bank's misconduct in the present case is simply the
loss of the bank's security interest in the secured property, leaving the bank free to collect the
remainder of the debt by proceeding immediately against all of the nonsecured assets of the debtor.
In my view, that remedy provides little meaningful protection to the debtor and is fundamentally
inconsistent with the principle that bars a secured creditor from reaching the nonsecured assets of
the debtor unless it has first exhausted the security. In this setting, I believe that the Court of Appeal
properly concluded that the appropriate remedy, consistent with prior section 726 precedents, is to
bar the bank, which collected part of its secured debt in a manner not authorized by section 726,
from taking any additional action to collect the balance of the secured debt. Accordingly, I would
affirm the Court of Appeal judgment in favor of the debtor.
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1 All section references are to the Code of Civil Procedure unless otherwise noted.


I
Although I concur in the majority's conclusion that the bank's exercise of a setoff against the
debtor's nonsecured bank account violated section 726, in my view the majority's analysis of this
initial point is somewhat confusing, and fails to sufficiently acknowledge the dangers that such a
setoff poses to the statutorily guaranteed rights of debtors.


The majority start off on the wrong track by beginning its analysis with a discussion of whether the
bank's setoff was an “action” within the meaning of section 22. (See maj. opn., ante, pp. 998-999.)
The issue before us is not whether the bank's setoff was or was not an “action” for purposes of
section 22, but rather whether the bank, by exercising such a setoff to collect a secured debt,
violated the provisions of section 726 and related statutes which prescribe and limit the conduct a
secured creditor may pursue to collect such a debt. Numerous decisions make it clear that conduct
by a secured creditor may violate section 726 and the related statutes even if the conduct does
not constitute a judicial action within the meaning of section 22. (See, e.g., Woodward v. Brown
(1897) 119 Cal. 283,291-295 [51 P. 542] [secured creditor violated § 726 by voluntarily releasing
lien on secured property before bringing action to enforce debt]; In re Kristal (9th Cir. 1985) 758
F.2d 454, 455-456 [secured creditor violated § 726 by its post-judgment conduct of proceeding
first against debtor's nonsecured property]; *1008  Pacific Valley Bank v. Schwenke (1987) 189
Cal.App.3d 134, 140-146 [234 Cal.Rptr. 298] [secured creditor violated principle of § 726 when
it released security without consent of a co-obligor on the debt].)By commencing its analysis with
a largely irrelevant question, the majority opinion unnecessarily invites confusion.


I believe the majority's analysis would be on sounder ground if it started from the general principles
that govern the conduct of a secured creditor in collecting a secured debt. In Walker v. Community
Bank(1974) 10 Cal.3d 729, 733 [111 Cal.Rptr. 897, 518 P.2d 329], Justice Sullivan, writing for a
unanimous court, briefly explained the most fundamental restriction that California law places on
a secured creditor: “In California, as in most states, a creditor's right to enforce a debt secured by a
mortgage or deed of trust on real property is restricted by statute. Under California law 'the creditor
must rely upon his security before enforcing the debt. (Code Civ. Proc., §§ 580a, 725a, 726.) If the
security is insufficient, his right to a judgment against the debtor for the deficiency may be limited
or barred by sections 580a, 580b, 580d or 726 of the Code of Civil Procedure.' [Citation.]” (Italics
added.)


As this passage from Walker v. Community Bank, supra, 10 Cal.3d 729, suggests, section 726
is only one of a number of statutes that, operating together, establish and enforce the rule that
requires a secured creditor, who claims that a secured debt is due, to proceed first against the
security before seeking to reach other, nonsecured assets of the debtor. The “security first” principle
is an indispensable element of all of the numerous statutory provisions that afford a secured
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debtor protection in a wide range of circumstances: e.g., the provision that limits the amount of a
deficiency judgment a secured creditor may obtain after a judicial foreclosure (§ 726, subd. (b)),
the provision that bars a deficiency judgment in purchase money transactions (§ 580b), and the
provision that precludes a creditor who has elected to foreclose by private sale from proceeding
against any personal assets of the debtor (§ 580d). If a secured creditor, without violating section
726, could reach nonsecured assets of the debtor before proceeding against the security, the creditor
could circumvent the carefully fashioned protections of all of these statutory provisions. (See
Bernhardt, Cal. Mortgage and Deed of Trust Practice (Cont.Ed.Bar 1990) § 4.4., pp. 188-189.) 2


2 Furthermore, as one of the recent academic commentaries has observed, the security-first
principle “protects not only. the debtor but also the unsecured creditors who have access
only to the debtor's unencumbered assets; to this extent the collateral first rule serves a
function akin to the statutes requiring the 'marshalling of assets' ([Civ. Code,] § 3433) and
the 'marshalling of liens' ([Civ. Code,] § 2899), which were enacted in the same year as the
one action rule.” (Munoz & Rabin, The Sequel to Bank of America v Daily: Security Pac.
Nat'l Bank v Wozab (Cont.Ed.Bar 1989) 12 Real Prop. L. Rptr. 204, 206.)


Once it is understood that section 726 and the related statutes embody a security-first principle,
it requires no novel insight to recognize that a *1009  secured creditor can violate the statutory
scheme through the exercise of extrajudicial conduct against a debtor's nonsecured property, as
well as by instituting a judicial “action” against such assets. Indeed, as the majority opinion points
out, nearly a century ago, in McKean v. German-Am. Savings Bank (1897) 118 Cal. 334 [50 P. 656]
(hereafter McKean), this court clearly and unambiguously held that the provisions of section 726
preclude a bank that holds a secured debt from collecting all or part of that debt by reducing, or
setting off, a separate nonsecured bank account of the debtor without first exhausting the security.


Because of the pertinence of the McKean decision, it is worth quoting the relevant analysis of
that decision. at some length. The McKean opinion explained: “[T]he decisions of this court ...
mean that the mortgagee, whether a banking corporation or a private individual, must first look
to the mortgaged premises as constituting the primary fund out of which the debt secured by the
mortgage must be paid .... [¶] The reason of the rule that gives to banks the right to appropriate
a deposit to the payment of the depositer's matured indebtedness does not apply where the bank
has security for that indebtedness .... [¶] ... [W]hen the legislature declared that there should be but
one action to enforce a debt secured by mortgage, it did not mean that payment could be enforced
against the consent of the mortgagor by giving a bank the right to enforce payment under a general
banker's lien upon some other property, and that, too, without any legal proceedings whatever. The
lien given on the mortgaged premises ... was intended to be in lieu and exclusive of all implied
liens .... [A] bank should [not] be given a right to forcibly, and against the consent of the depositer,
appropriate his money, when, if it came into court to do so, the action would not lie .... [¶] The
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difficulty with [the bank's] argument is that it ignores the force and effect of section 726 of the
Code of Civil Procedure.” (118 Cal. at pp. 339-341, italics added, citations omitted.)


The McKean court's holding in this regard is no aberration and has been repeatedly and uniformly
followed in subsequent decisions in the more than 90 years since the McKean decision. In Gnarini
v. Swiss American Bank (1912) 162 Cal. 181 [121 P. 726], for example, the issue before the court
was whether the defendant bank had acted improperly in closing a firm's account and applying the
balance of the account to the amount due on a separate note. In posing the issue, the Gnarini court
stated: “'The plaintiff contends that the indebtedness represented by the note was secured by [a]
mortgage, and that therefore the bank had no right to charge this note to the deposit account. It
seems to be conceded—as indeed it must be—that if the mortgage ... still subsists, and is security
for the indebtedness represented by the second note, the bank had no right to apply the deposit
to its payment. This was squarely decided in the case of McKean ... , where it *1010  was held
that if a bank has mortgage security for a debt it must exhaust that security before it can apply in
reduction or cancellation of the debt any money on deposit with it belonging to the debtor.”' (162
Cal. at p. 184, italics added.) A number of other more recent cases have similarly cited and applied
the McKean holding. (See, e.g., Bank of America v. Daily (1984) 152 Cal.App.3d 767, 771 [199
Cal.Rptr. 5577]; Woodruff v. California Republic Bank (1977) 75 Cal.App.3d 108, 110-111 [141
Cal.Rptr. 9155]; Nelson v. Bank of America (1946) 76 Cal.App.2d 501, 507-509 [173 P.2d 3222].)


In view of this long and unbroken line of decisions interpreting section 726 to preclude a bank that
holds a secured debt from applying sums from a nonsecured account to reduce that debt, it is clear
that the bank's conduct in this case was impermissible under section 726.


While the majority properly recognize that the bank's exercise of a setoff violated section 726, the
majority leave unstated the significant danger that such a setoff poses both for the rights of debtors
and for the rights of competing creditors. By exercising such a setoff, a bank not only deprives the
debtor of the immediate possession of funds to which the debtor is then entitled, but the bank may
obtain funds of the debtor to which the bank would never be entitled or to which other creditors
have an equal or greater claim. If, for example, the market value of the security equals or exceeds
the debt or if any of the statutory provisions prohibiting a deficiency judgment are applicable, the
bank would have no right to reach any assets of the debtor other than the security (§§ 726, subd. (b),
580b, 580d), but the bank could evade these limitations with impunity if it could collect the secured
debt by setoff from the debtor's nonsecured bank account. Similarly, by seizing nonsecured assets
of the debtor that it has no right immediately to obtain, a bank may effectively gain an unjustifiable
priority over competing creditors of the debtor who may have an equal or greater right than the
bank to the proceeds of the debtor's nonsecured bank account.


In view of the unwarranted advantages a bank may obtain if it improperly exercises such a setoff,
it is important that there be adequate remedies both to compensate those who are injured by such
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conduct and to deter the bank from attempting to obtain such unjustified benefits in the first place.
As noted at the outset, it is on the question of the appropriate remedies for the bank's misconduct
that I part company with the majority.


II
Before reaching the specific aspect of the remedy issue on which I disagree with the majority—
the question whether a secured creditor that has improperly exercised a setoff retains the right to
pursue the balance of the *1011  debt—it is important to clarify a separate aspect of the remedy
issue on which the majority may be misunderstood.


As discussed above, it is clear under the majority opinion that a bank that holds a secured debt
has no right to collect that debt by setting off a nonsecured bank account of the debtor. If a bank
improperly exercises such a setoff, it has unlawfully converted the debtor's funds. In such a case,
the debtor always retains the option of bringing a tort action against the bank for (1) the return
of the setoff funds, (2) interest, and (3) any consequential damages that the debtor has suffered
as a result of being improperly deprived of the use of its funds. Although in the present case the
debtor may not have suffered significant consequential damages, in other instances a debtor may
suffer substantial damages as a result of being deprived of the proceeds of a personal bank account.
There should be no question but that in a such case the debtor retains the right to pursue a tort
action against the bank.


I emphasize this point simply to avoid any possible misunderstanding with regard to the majority's
discussion of the debtor's tort remedy. In this case the bank has conceded that a debtor whose
funds have been improperly set off in violation of section 726 has the right to sue for the return
of the funds with interest and for any consequential damages caused by the setoff, but contends
that this should be the debtor's only remedy. In rejecting the bank's contention, the majority simply
conclude that the remedy for the bank's violation of section 726 cannot properly be limited to such
an independent tort action. (See maj. opn., ante, p. 1002.) The majority, however, do not purport
to hold, and should not be interpreted as holding, that a debtor does not retain the right to pursue
such an action if he or she so chooses.


III
The question before us is whether the bank's violation of section 726 has any consequences beyond
subjecting the bank to potential tort liability for conversion. The majority recognize that because
it will often not be feasible for a debtor to pursue a tort action, limiting the remedy for an improper
setoff to such an action would not provide a sufficient practical incentive for a bank to comply
with section 726. (See maj. opn., ante, p. 1002.) The majority opinion goes on to hold, however,
that on the facts of this case the additional consequences resulting from the bank's violation of
section 726 should be confined to the bank's loss of its security interest, and should not *1012
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include the bank's loss of the ability to proceed against the debtor for the balance of the debt. (See
maj. opn., ante, pp. 1002-1005.) 3


3 The majority opinion recognizes that if, after improperly exercising a setoff in violation of
section 726, a bank refuses a debtor's demand for the return of the setoff funds, the bank
would be precluded both from foreclosing the security interest and from proceeding on the
underlying debt. (See maj. opn., ante, p. 1006.) The opinion concludes, however, that a
similar complete sanction is not warranted when, as here, the debtor does not request the
return of the offset funds but maintains that the improper setoff itself operated to waive the
bank's security interest and its right to collect the balance of the underlying debt.


I cannot agree that the appropriate alternative sanction for the bank's misconduct in this case is
simply the loss of the bank's security interest, leaving the bank free to collect the remainder of
its debt from all of the nonsecured assets of the debtor. In my view, restricting the remedy in
this fashion is fundamentally inconsistent with the basic rationale of the security-first principle
embodied in section 726.


As we have seen, in Walker v. Community Bank, supra, 10 Cal.3d 729, 733, this court set forth the
basic principle that “a creditor's right to enforce a debt secured by a ... deed of trust on real property
is restricted by statute. Under California law 'the creditor must rely upon his security before
enforcing the debt ....' [Citation.]” In Pacific Valley Bank v. Schwenke, supra, 189 Cal.App.3d
134, 140, Justice Brauer pointed out that the corollary to the rule requiring a secured creditor
to exhaust the security before proceeding against the debtor personally is that “the debtor, by
signing a note secured by a deed of trust, does not make an absolute promise to pay the entire
obligation, but rather makes only a conditional promise to pay any deficiency that remains if a
judicial sale of the encumbered property does not satisfy the debt. [Citation.]” (Italics added.) (See
also Biddell v. Brizzolara (1883) 64 Cal. 354, 362 [30 P. 609].) In light of the conditional nature of
the debtor's obligation to pay a secured debt from nonsecured assets, California cases have long
made clear that a secured creditor enjoys no unilateral right to release or waive its security interest
and thereby assume the status of an unsecured creditor with the right to proceed immediately
against the debtor's nonsecured assets. (See, e.g., Barbieri v. Ramelli (1890) 84 Cal. 154, 156-157
[23 P. 1086].) Absent the consent of the debtor, a secured creditor cannot escape the statutory
limitations on its right to pursue nonsecured assets of the debtor.


Given these well-established principles, the majority's conclusion, that when a bank violates
section 726 by exercising an improper setoff it loses only its security interest in the property but
retains the right to proceed against the debtor's nonsecured assets, is clearly anomalous. Under the
majority's approach, if a debtor chooses to invoke the loss-of-security *1013  sanction after an
improper setoff, he can do so only by giving up the basic protection of the security-first rule and
permitting the creditor to reach his nonsecured assets without exhausting the security. Thus, the
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sanction which the majority impose on the creditor is, at best, only a mixed blessing for the debtor,
and may often do little to deter banks from exercising improper setoffs.


In fact, the majority go out of their way to qualify even their limited holding regarding the loss of
the bank's security interest in a manner that substantially increases the risk that banks will exercise
improper setoffs in the future. Although the majority hold that the debtor has the right to treat the
bank as having waived its security interest when, as here, a bank not only improperly sets off a
debtor's funds but retains those funds after the matter is brought to its attention, the majority, while
purporting not to decide the issue, go on to suggest that if a bank that has improperly offset funds
promptly returns the funds when the propriety of the setoff is challenged, it might be “excessive”
to impose on the bank the limited sanction of the loss of its security, even when that sanction—
rather than the return of the offset funds—is the sanction that the debtor seeks to invoke. (See,
ante, p. 1001 & fn. 8.)


In light of this significant qualification of the majority's holding, a bank could rationally conclude
that it faces little risk in improperly exercising a setoff against a debtor's nonsecured bank account.
If the debtor is not aware of his rights and fails to object to the bank's conduct, the bank would be
able to retain the improperly setoff funds with impunity. If the debtor is aware of his rights and
brings the matter to the bank's attention, the bank can promptly return the funds to the debtor's
account and potentially avoid anysanction. Thus, the qualification in the majority opinion largely
eliminates any incentive a bank might have to ensure that its employees do not exercise a setoff
in violation of the security-first rule.


These untoward consequences would be avoided if the majority, instead of attempting to fashion
a truncated sanction for the bank's violation of section 726, were simply to apply the sanctions
traditionally applied against a secured creditor who violates the provisions of section 726. As
Professor Hetland has observed: “The classic sanction against the creditor who fails to exhaust
all his security for the same debt in a single action is harsh, yet it follows inescapably from the
availability of but one action to the creditor—he waives the balance of the security and he waives
any claim to the unpaid balance of the debt.” (Hetland, Cal. Real Estate Secured Transactions
(Cont.Ed.Bar 1970) Antideficiency Legislation, § 6.18, p. 258, italics added.) As we have seen,
because a secured debtor's obligation to contribute his nonsecured assets to the payment of a
secured debt is “only a conditional *1014  promise to pay any deficiency that remains if a judicial
sale of the encumbered property does not satisfy the debt” (Pacific Valley Bank v. Schwenke, supra,
189 Cal.App.3d 134, 140), once a secured creditor, because of its misconduct, has lost the right to
proceed against the security, the condition under which the creditor can reach nonsecured assets
of the debtor cannot be satisfied and thus it follows that the debtor cannot be held liable for any
remaining balance of the debt. (See Woodward v. Brown, supra, 119 Cal. 283, 291-295; Bank of
America v. Daily, supra, 152 Cal.App.3d 767, 772-773.)
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Contrary to the majority's suggestion, nothing in this court's decision in Walker v. Community
Bank, supra, 10 Cal.3d 729, is inconsistent with this conclusion. In Walker,the debt in question was
secured by both real and personal property of the debtor. When the debtor defaulted, the creditor
brought a judicial foreclosure action against the secured personal property and in the same action
also obtained a deficiency judgment; neither the debtor nor the creditor mentioned the real property
security in that action. Thereafter, the debtor sold the real property to a third party, Walker. The
creditor then commenced foreclosure proceedings against the real property, but the new owner
of the property filed an action to enjoin those proceedings and to quiet title, contending that the
creditor, by failing to exhaust the real property security before obtaining a deficiency judgment
against the debtor, had waived its right to foreclose on the realty. In Walker, supra, 10 Cal.3d 729,
we sustained the new owner's contention, holding that “where ... there is a single debt secured by
both real and personal property and the creditor elects to judicially foreclose only on the personal
property, he thereby loses his security interest in the real property as against all parties even though
the debtor does not raise the one form of action rule (§ 726) as affirmative defense in the judicial
foreclosure proceedings.” (10 Cal.3d at p. 741.)


In contending that Walker v. Community Bank, supra, 10 Cal.3d 729, suggests that the bank in
this case should lose only its security interest and not its ability to collect the balance of its debt,
the majority apparently rely on the fact that while Walker prohibited the creditor from judicially
foreclosing on the property, the decision. at the same time expressly noted that “[t]he Bank may,
of course, levy execution upon any of [the debtor's] property in order to satisfy the deficiency
judgment.” (10 Cal.3d at p. 741, fn. 6.) The majority suggest that because the Walkercourt did not
find that the creditor's violation of section 726 prohibited it from enforcing the initial deficiency
judgment, the section 726 “sanction” endorsed by Walker calls only for the creditor's loss of its
security interest and not for the creditor's loss of the right to pursue any remaining debt. *1015


The majority overlook the fact, however, that in Walker v. Community Bank, supra, 10 Cal.3d 729,
the deficiency judgment had been entered against the debtor in violation of the security-first rule
only because the debtor had declined to raise section 726 as an affirmative defense in the creditor's
initial action. In that situation, the debtor, by declining to raise the section 726 issue, voluntarily
waived any right to object to the entry of a personal judgment or the enforcement of the judgment
against any of its nonsecured assets.


In the present case, by contrast, the bank, by unilaterally setting off the debtor's nonsecured bank
account, collected a portion of its secured debt from nonsecured assets without giving the debtor
any opportunity to forestall the taking of such assets by the interposition of a section 726 defense.
Just as the bank would clearly be barred from bringing a second action to collect the remainder
of the debt if it had obtained the proceeds of the debtor's bank account through an initial judicial
action against the debtor, the bank should similarly be barred from seeking an additional recovery
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from the debtor when, without exhausting the security, it improperly seized nonsecured property
without the debtor's consent through its unilateral extrajudicial conduct. 4


4 The majority clearly err in suggesting that the debtor in this case “voluntarily relinquished
the protection of the security-first rule” (see maj. opn., ante, p. 1005) or engaged in
“gamesmanship” (see maj. opn., ante, p. 1005) when, after the bank improperly exercised a
setoff against the debtor's nonsecured funds, the debtor accepted reconveyance of the security
but continued to assert that the bank had lost its right to pursue the remainder of the secured
debt.
It was the bank, of course, that violated section 726 by unilaterally seizing the debtor's
nonsecured funds through an extrajudicial setoff that gave the debtor no opportunity to
prevent the seizure of the assets by raising a section 726 defense. When the debtor, after
discovering the setoff, took the legal position that the bank's misconduct had resulted in the
bank's loss of both its security interest and the balance of the underlying debt, the debtor
was relying on the holding and reasoning of the only judicial authority in point—Bank of
America v. Daily, supra, 152 Cal.App.3d 767, 772-774. It was in light of the Daily decision
that the bank voluntarily agreed to reconvey the secured property to the debtor, and then filed
this action to attempt to limit the scope of the Daily decision. The majority clearly engage in
a less than evenhanded analysis in characterizing the debtor's conduct as “gamesmanship”
or a voluntary relinquishment of the security-first rule.


It is true that, on the facts of this case, the traditional sanction for a section 726 violation—the loss
of the security interest and the loss of the right to pursue the balance of the debt—operates harshly,
resulting in the bank's loss of a $1 million guaranty as a consequence of its improper setoff of
approximately $3,000 in the debtor's nonsecured bank account. From the relatively small number
of cases that have arisen in this setting since the McKean decision, supra, 118 Cal. 334, in 1897,
however, it is reasonable to conclude that as a general rule banks are well aware that when a debt
is *1016  secured by real property they are required to exhaust the security before resorting to any
nonsecured property of the debtor, including a personal bank account, and that, under the threat
of a potentially harsh sanction, they have successfully established procedures to comply with this
rule. In my view, the majority seriously err in permitting the “hard” facts of this case to lead it to
depart from the usual sanction imposed in past section 726 cases.


I would affirm the judgment of the Court of Appeal.


Mosk, J., and Kennard, J., concurred.
Respondent's petition for a rehearing was denied February 14, 1991. Mosk, J., Broussard, J., and
Kennard, J., were of the opinion that the petition should be granted. *1017
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AMENDED IN ASSEMBLY JANUARY 7 , 1988


AMENDED IN SENATE MAY 12 , 1987


AMENDED IN SENATE APRIL 6 , 1987


SENATE BILL No. 203


Introduced by Senators Presley, Doolittle , Lockyer , and
Nielsen


(Coauthors: Assembly Members Chandler and Jones )


January 20 , 1987


An act to amend Sections 447 and 1021.1 of, to add Section
631.2 to , and to repeal and add Section 631 of, the Code ofCivil
Procedure , relating to civil actions , and declaring the
urgency thereof , to take effect immediately .


LEGISLATIVE COUNSEL'S DIGEST


SB 203, as amended , Presley . Civil actions .
( 1) Under existing law , effective January 1 , 1988 , the
signature of an attorney or party constitutes a certificate that


th
e


person has read the pleading , motion , or paper , and that


it is well grounded and that it is not interposed for any
improper purpose . In addition , if the paper is not signed , it is


required to b
e


striken if not promptly signed . Furthermore ,


if a pleading is signed in violation o
f


the above provisions , the
court , upon motion or it


s


own initiative and after notice and


a
n opportunity to b
e


heard , is required to impose sanctions ,


a
s specified . These provisions only apply in Riverside County


and San Bernardino County and remain in effect until
January 1 , 1991 , when they will be repealed .


This b
ill would suspend the operation o
f


these provisions
until July 1 , 1988 .


( 2 ) Existing law provides for the methods b
y


which a triala







SB 203 - 2 -
by jury in a civil action may be waived .
This bill would revise and recast these provisions , including
revising the provisions for providing for waiver when a party
fails to deposit with the clerk or judge jury fees or any mileage
or transportation fees , as specified , and deleting provisions
specifying a notice of a waiver to be given toall adverse
parties by the clerk of a court.
(3 ) Under existing law , provisions providing for the
payment of jury fees in civil cases by a county and
reimbursement to the county by the party were repealed as
of January 1 , 1988 .
This bill would reenact these provisions .
(4 ) Under existing law , effeetive January 1 , 1988 , if a party
makes a specified settlement offer that is not accepted and
the party not accepting the offer fails to obtain a more
favorable offer , the party making the offer may , in the court's
discretion , be awarded reasonable attorney's fees for services
after the date of the offer , as specified . These provisions only
apply in Riverside County and San Bernardino County and
remain in effect until January 1 , 1991 , when they will be
repealed .
This bill would suspend the operation of these provisions
until July 1 , 1988 .
( 5 ) The bill would declare that it is to take effect
immediately as an urgency statute .
Vote : majority 2


3
.


Appropriation : no . Fiscal committee : no .
State -mandated local program : no .


The people o
f


the State o
f


California do enact as follows :


a


1 SECTION 1
. Section 447 o
f


the Code o
f Civil


2 Procedure is amended to read :


3 447. ( a ) The signature o
f


a
n attorney o
r party


4 constitutes a certificate by him o
r her that he or she has


5 read the pleading , motion , or other paper ; that to the best


6 o
f


his o
r her knowledge , information , and belief formed


7 after reasonable inquiry , it is well grounded in fact and is


8 warranted b
y


existing law o
r
a good faith argument for


9 the extension , modification , or reversal of existing law ;


1
0 and that it is not interposed for any improper purpose ,
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1 such as to harass or cause unnecessary delay or needless
2 increase in the cost of litigation . If a pleading , motion , or
3 other paper is not signed , it shall be stricken unless it is
4 signed promptly after the omission is called to the
5 attention of the pleader or movant . If a pleading , motion ,
6 or other paper is signed in violation of this section , the
7 court, upon motion or upon it


s own initiative , shall


8 impose upon the person who signed it , a representeda


9 party , or both , an appropriate sanction , which may


1
0 include a
n order to pay the other party or parties the


1
1 amount o
f


the reasonable expenses incurred because of


1
2 the filing o
f


the pleading , motion , or other paper ,


1
3 including a reasonable attorney's fee . Sanctions may be


1
4 imposed only after notice and opportunity to be heard .


1
5 An order imposing sanctions shall be in writing , and shall


1
6 recite in detail the circumstances justifying sanctions .


17 ( b ) This section shall apply only in Riverside County


1
8 and San Bernardino County . The Legislature finds and


1
9 declares that , in order to assess the impact o
f


this section


2
0 on a limited basis before making it applicable o
n
a


2
1 statewide basis , it is necessary for this section to be


2
2 applicable for a limited period o
f


time in those counties .


23 ( c ) This section shall only be in effect from July 1 , 1988 ,


2
4 until January 1 , 1991 , and on that date is repealed , unless


2
5


a later enacted statute , which becomes effective on or


2
6 before January 1 , 1991 , deletes o
r


extends that date .


27 SEC . 2. Section 631 of the Code of Civil Procedure is


2
8 repealed .


29 SEC . 3. Section 631 is added to the Code of Civil


3
0 Procedure , to read :


31 631. ( a ) Trial by jury may be waived by the several


3
2 parties to a
n


issue o
f


fact in any of the following ways :


33 ( 1 ) By failing to appear at the trial .


34 ( 2 ) By written consent filed with the clerk or judge .


35 ( 3 ) By oral consent , in open court , entered in the
36 minutes or docket .


37 ( 4 ) By failing to announce that a jury is required , at


3
8 the time the cause is first set for trial , if it is set upon


3
9 notice o
r stipulation , or within five days after notice o
f


4
0 setting if it is set without notice or stipulation .
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1 (5 ) By failing to deposit with the clerk , or judge ,
2 advance jury fees 25 days prior to the date set for trial, or
3 as provided by subdivision (b ) . The advanced jury fee
4 shall not exceed the amount necessary to pay the average


5 mileage and fees of 20 trial jurors in the court to which
6 the jurors are summoned .
7


(6 ) By failing to deposit with the clerk , or judge , at the
8 beginning of the second and each succeeding day's
9 session a sum equal to one day's fees of the jury , and the
10 mileage or transportation , if there are any .
11


(b ) In a superior court action if a jury is demanded by
12 either party in the memorandum to set the cause for trial
13 and the party , prior to trial , by announcement or by
14 operation of law waives a trial by jury , then a


ll


adverse


1
5 parties shall have five days following the receipt o
f


notice


1
6 o
f


the waiver to file and serve a demand for a trial b
y jury


1
7 and to deposit any advance jury fees which are then due .


18 ( c ) When the party who has demanded trial b
y jury


1
9 either waives such trial upon or after the assignment for


2
0 trial to a specific department of the court , or upon or after


2
1 the commencement o
f


the trial , o
r


fails to deposit the fees


2
2


a
s provided in paragraph 6 o
f


subdivision ( a ) , trial b
y jury


2
3 shall b
e


waived b
y


the other party either failing promptly


2
4 to demand trial b
y jury before the judge in whose


2
5 department the waiver , other than for the failure to


2
6 deposit such fees , was made , o
r b
y


that party's failing


2
7 promptly to deposit the fees provided in paragraph 6 o
f


28 subdivision ( a ) .


29 ( d ) The court may , in its discretion upon just terms ,


3
0 allow a trial b
y jury although there may have been a


3
1 waiver o
f
a trial by jury .


32 SEC . 4. Section 631.2 is added to the Code o
f Civil


3
3 Procedure , to read :


34 631.2 . ( a ) Notwithstanding any other provision o
f


3
5 law , the county may pay jury fees in civil cases from


3
6 general funds o
f


the county available therefor . Nothing in


37 this section shallshall be construed to change the


3
8 requirements for the deposit o
f jury fees in any civil case


3
9 by the appropriate party to the litigation a
t the time and


4
0 in the manner otherwise provided b
y


law . Nothing in this


a
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1 section shall preclude the right of the county to be
2 reimbursed by the party to the litigation liable therefor
3 for any payment of jury fees pursuant to this section .
4 (b ) The party who has demanded trial by jury shall
5 reimburse the county for the fees and mileage of al


l


jurors


6 appearing for voir dire examination , except those jurors


7 who are excused and subsequently on the same day are


8 called for voir dire examination in another case .


9 SEC . 5. Section 1021.1 of the Code of Civil Procedure


1
0 is amended to read :


11 1021.1 . ( a ) Reasonable attorney's fees , may b
e


1
2 awarded in an amount to be determined in the court's


1
3 discretion , to a party to any civil action as provided b
y


this


1
4 section , and that award shall b
e


made upon notice and


1
5 motion b
y
a party and shall be an element o
f


the costs o
f


1
6 suit .


17


( b ) A party may b
e entitled , in the discretion o
f


the


1
8 court , to an award o
f attorney's fees under this section if


1
9 a
ll


o
f


the following conditions are met :


20


( 1 ) The party has made an offer for judgment under


2
1 Section 998 .


22 ( 2 ) That offer was not accepted within the time


2
3 provided in Section 998 .


24 ( 3 ) The party to whom the offer was made thereafter


2
5 failed to obtain a more favorable judgment .


26 The party making the offer shall b
e entitled to


2
7 attorney's fees only for legal services rendered after the


28 date of the offer .


29 ( c ) In exercising its discretion to award attorney's fees


3
0 the court shall consider the following factors :


31 ( 1 ) The reasonableness o
r


lack thereof , o
f
a party's


3
2 failure to accept an offer for judgment under Section 998


3
3 in light of the facts known to the party at the time , of


3
4 which , in light of al
l


o
f


the circumstances , should have


3
5 been known to the party . Reasonableness shall be


3
6 determined by a consideration o
f
a
t least the following


37 matters :


38 ( A ) The then apparent merit or lack o
f


merit in the


3
9 claim that was the subject o
f


the action .


40 ( B ) The closeness o
f


the questions o
f


fact and law a
t
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1 issue .
2 (C ) Whether the offeror has unreasonably refused to
3 furnish information necessary to evaluate the
4 reasonableness of the offer.
5 (D ) Whether the action was in the nature of a “ test
6 case ,” presenting questions of far-reaching importance
7 affecting nonparties .
8


(E ) The relief that might reasonably have been
9 expected if the claimant should prevail .
10 (F ) The amount of the additional delay , cost , and
11 expense that the offeror reasonably would be expected to
12 incur if the litigation should be prolonged .
13 (G ) Those other matters that the court may deem
14 relevant in the interest of justice .
15


(2 ) The amount of damages and other relief sought
16 and the results obtained for the client .
17 (3 ) The efforts made by the parties or the attorneys to
18 settle the controversy .
19 (4 ) The existence of any bad faith or abuse of legal


20 procedure by the parties or the attorneys.
21 (d ) In exercising it


s


discretion to determine the


2
2 amount o
f attorney's fees to be awarded , the court shall


2
3 consider the following factors , except that in no event


24 shall the amount awarded exceed a reasonable fee for the


2
5 services actually rendered .


26 ( 1 ) Customary fees in the community in which the


2
7 action o
r proceeding is pending charged b
y attorneys


2
8 with similar experience o
r expertise .


29 ( 2 ) The time and labor reasonably required to be


3
0 spent b
y


the attorney o
r attorneys .


31


( 3 ) The experience and ability of the attorneys


3
2 generally within the profession and also with respect to


3
3


the action o
r proceeding .


34 ( 4 ) The novelty and difficulty o
f


the questions


3
5 involved and the skill required to perform the services


3
6 properly .


37 ( 5 ) The extent to which the acceptance o
f the


3
8 particular matter imposes extraordinary burdens o
n the


3
9 attorney o
r attorneys ( A ) b
y


way o
f precluding other


4
0 employment , ( B ) b
y


the time limitations imposed b
y


the
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1 client , or (C ) by the circumstances .
2 (6 ) Whether the fee is fixed or contingent .
3 ( 7 ) Those other factors that the court may deem
4 relevant in the interest of justice , including any of the
5 factors described in subdivision ( c ) .
6


(e ) Nothing in this section shall be construed to repeal
7 or modify any other statutory provision fo


r


the award o
f


8 attorney's fees o
r


to diminish any express or implied


9 contractual right which a party to a civil action may


1
0 otherwise have to obtain an award of attorney's fees for


1
1 the prosecution o
r


defense o
f


a
n


action .


1
2


( f ) No attorney's fees shall be awarded pursuant to this


1
3 section in any of the following instances :


1
4


( 1 ) Against a party who is proceeding in forma


1
5 pauperis or a party whom the court has found not to have


1
6 the financial ability to pay fees or who would suffer an


1
7 unreasonable financial hardship if ordered to pay fees .


18 ( 2 ) For or against any party with respect to any cause


1
9 o
f


action under which an award for reasonable attorney's


2
0 fees is authorized or required b
y


any other federal o
r


2
1 California statute .


22


( 3 ) For o
r against any party with respect to any cause


2
3 o
f


action o
r proceeding commenced o
r prosecuted under


2
4 the provisions o
f


Title 7 ( commencing with Section


2
5 1230.010 ) o
f


Part 3 .


26 ( 4 ) For or against any party in any action in which one


2
7 o
r


more o
f plaintiffs seek to proceed a
s a class under


28 Section 382 .


29 ( 5 ) For or against any party a
s to any cause o
f


action


3
0 the gravamen o
f


which is personal injury ,wrongful death ,


3
1 o
r injunctive relief .


32 ( g ) The determination under this section shall be


3
3 made after the final disposition o
f


the action .


34 ( h ) This section shall apply only in Riverside County


3
5 and San Bernardino County . The Legislature finds and


3
6 declares that , in order to assess the impact of this section


3
7 o
n
a limited basis before making it applicable o
n
a


3
8 statewide basis , it is necessary for this section to be


3
9 applicable for a limited period o
f


time in those counties .


40 ( i ) This section shall only be in effect from July 1 , 1988 ,
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1 until January 1 , 1991 , and on that date is repealed , unless
2 a later enacted statute , which becomes effective on or
3 before January 1 , 1991 , deletes or extends that date .
4 SEC . 6. This act is an urgency statute necessary for
5 the immediate preservation of the public peace , health ,
6 or safety within the meaning of Article IV of the
7 Constitution and shall go into immediate effect. The facts
8 constituting the necessity are :
In order to properly administer the pilot projects


10 affected by this act and to make the other changes
11 relating to civil actions provided for by this act at the
12 earliest possible time, it is necessary for this act to take
13 effect immediately .


9


O
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Bill No: SB 1021 


Author: Senate Budget and Fiscal Review Committee 
Amended: 6/25/12 


Vote: 21 
 


   
PRIOR VOTES NOT RELEVANT 


 
ASSEMBLY FLOOR:  Not available 


  


 
SUBJECT: Public Safety Omnibus Trailer Bill 


 
SOURCE: Author 
 


  


DIGEST:    This bill provides the statutory changes necessary to implement 
the Public Safety portions of the 2012 Budget Act of 2012-13. 


 
Assembly Amendments delete the Senate version of the bill and insert the 


above language. 
 


ANALYSIS:    This is the Public Safety Omnibus Trailer Bill.  It contains 
the necessary changes to enact the Budget Act of 2012-13, as follows: 
 


1. Court Fees.  Eliminates statutory sunsets on court fee increases imposed 
SB 857 (Senate Budget and Fiscal Review Committee), Chapter 720, 


Statutes of 2010, which results in continued revenue of approximately 
$110 million per year for trial courts.  These include the surcharge on 


first paper filing fees, the summary judgment motion fee, the pro hac 
vice fee, the court operations assessment (previously the security fee), 


and the telephone appearance fee. 
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Increases revenue for courts by approximately $57 million per year, as 


follows:  (a) the complex case fee increases from $550 to $1000 
($7.1million); (b) the motion fee increases from $40 to $60 ($8.3 


million); (c) the first paper filing fee increases from $395 to $435 ($21.1 
million); (d) the jury deposit, makes nonrefundable and moves up 


payment timeline, ($11.7 million); (e) a new will deposit fee of $50 
($2.2 million); (f) a new court reporter fee of $30 for services under an 


hour ($5.5 million); and (g) a 20 percent increase ($120 first filing, $65 
response) in the appellate court filing fees ($1 million). 


 
2. Court Funding and Operations.  Makes the following changes relative to 


trial court funding and operations:  (a) restricts spending, from the Trial 
Court Trust Fund, on the Court Case Management System and, 
beginning January 1, 2013, for any purpose other than allocation to trial 


courts unless authorized by statue; (b) requires negotiation prior to 
changing court transcription fees; (c) specifies that, prior to June 30, 


2014, a trial court may carry over all unexpended funds from the courts 
operating budget from the prior fiscal year; (d) specifies that, 


commencing June 30, 2014, a trial court may carry over unexpended 
funds in an amount not to exceed one percent of the court’s operating 


budget from the prior year; (e) establishes a statewide reserve of two 
percent of trial court funding to be distributed to courts throughout the 


year, as specified; and (f) establishes the State Trial Court Improvement 
and Modernization Fund as the successor fund of the Trial Court 


Improvement Fund and the Judicial Administration Efficiency and 
Modernization Fund. 


 


3. Trial Court Security.  Makes necessary modifications to reflect the new 
realignment funding structure of trial court security.  In addition, recasts 


existing law with the addition of a dispute resolution process when the 
Presiding Judge of a county and a Sheriff cannot agree on a security 


plan. 
 


4. Department of Corrections and Rehabilitation (CDCR) Organizational 
Structure.  Makes various technical changes to statute, primarily to 


ensure that the correct titles of CDCR’s officers are reflected in code.  
These changes also remove an outdated cap on the amount of 


compensation that can be paid to certain CDCR employees and makes 
the Executive Director of the Board of State and Community 


Corrections (BSCC) a confirmable position. 
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5. Declare Surplus and Authorize the Sale of the Southern Youth 


Correctional Reception Center and Clinic.  Authorizes the Director of 
General Services to sell or lease the Southern Youth Correctional 


Reception Center and Clinic to the County of Los Angeles at market 
value, until January 1, 2015.  After that date, if not sold or leased to the 


County of Los Angeles, this bill authorizes the sale or lease of that 
property to any other person or entity subject to a competitive bid 


process.  This bill provides that the proceeds of the sale or lease be 
expended on bond payments, as specified and other costs including costs 


for the review of the sale of the property and bond counsel. 
 


6. Lawsuit Settlement Expenditure Authority.  Specifies that any money 
recovered by the CDCR from a union paid leave settlement shall be 
available to CDCR for expenditure in the fiscal year it is received.  


Further specifies that if not enacted by July 1, 2012, then any funds 
received in fiscal year 2011-12 shall be available for expenditure in 


fiscal year 2012-13.  The bill requires CDCR to report the amounts of 
the recoveries to the Department of Finance. 


 
7. Retired Annuitant Usage Clarification.  Specifies that a retired annuitant 


may not be paid more than the monthly maximum paid to other staff 
doing similar work and restricts the hours a retired annuitant can work 


yearly to 960 regardless of the number of employers. 
 


8. Female Offender Alternative Custody Program Expansion.  Currently, 
CDCR is authorized to offer an alternative custody program to female 
inmates, pregnant inmates, or inmates who were primary care givers 


immediately prior to incarceration and who do not have a current or 
prior serious, violent, or sex offense conviction requiring registration.  


This bill expands the alternative custody program to most female 
offenders who do not have a current violent or serious conviction or a 


current or prior sex offense conviction requiring registration.  This bill 
also specifies that when available and appropriate evidence based 


practices shall be prioritized in setting individual treatment and 
rehabilitation plans for female inmates placed in the alternative custody 


program. 
 


9. Community Prisoner Mother Program Expansion.  Currently, the CDCR 
is authorized to place inmates with young children in a community 


treatment program, as specified.  This bill allows the Secretary of the 
CDCR to consider certain inmates for placement into the program on a 
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case-by-case basis, including those convicted of certain violent offenses, 


controlled substance offenses, and inmates with an Immigration and 
Customs Enforcement hold. 


 
10. Community Corrections Performance Incentive Grants.  SB 678 (Leno), 


Chapter 608, Statutes of 2009, establishes the Community Corrections 
Performance Incentive Act (CCPIA).  The program measures the 


reduction in prison population resulting from improved probation 
success and shares the state savings with probation.  This bill amends the 


CCPIA statute to account for certain changes due to public safety 
realignment.  Specifically, the bill requires certain reporting to delineate 


between felony probation failures to prison and county jail.  The 
amendments also raise the minimum grant from $100,000 to $200,000 
and specify that the amount provided to the courts for administrative 


costs may also be used for implementing and administering the 2011 
Public Safety Realignment. 


 
11. Medical Parole Medi-Cal Reimbursements.  SB 1399 (Leno), Chapter 


405, Statutes of 2010, establishes the medical parole program providing 
that, as specified, any prisoner who the head physician for the institution 


where the prisoner is located determines is permanently medically 
incapacitated with a medical condition that renders the prisoner 


permanently unable to perform activities of basic daily living, and 
results in the prisoner requiring 24-hour care, and that incapacitation did 


not exist at the time of sentencing, shall be granted medical parole, if the 
Board of Parole Hearings determines that the conditions under which the 
prisoner would be released will not reasonably pose a threat to public 


safety.  This language codifies the existing Medi-Cal reimbursement 
process related to the medical parole program. 


 
12. Integrated Services for Mentally Ill Parolees.  Continues the Integrated 


Services for Mentally Ill Parolees Program, which is a supportive 
housing program that provides wraparound services to mentally ill 


parolees who are at risk of homelessness, and improves the program by 
strengthening the housing component and prioritizing contracts with 


providers that can help provide a continuum of care after the offender is 
off of parole.  This program was previously required as a condition of 


AB 900 (Solorio), Chapter 7, Statutes of 2007.  
 


13. Use of Generic Pharmaceuticals for Inmates.  Mandates certain aspects 
of CDCR’s pharmacy program, including the use of generic drugs 
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except where a doctor determines that a name brand medication is 


required, as specified.  
 


14. CDCR Reporting Requirement.  Requires the CDCR to submit as 
specified, estimated expenditures for each state or contracted facility 


housing offenders and for the cost of supervising offenders on parole by 
region, for inclusion in the annual Governor’s Budget and the May 


Revision.  Requires the CDCR estimates, assumptions, and other 
supporting data to be forwarded annually to the Joint Legislative Budget 


Committee and the public safety policy committees and fiscal 
committees of the Legislature. 


 
15. Future of Corrections Plan (Blueprint) Accountability.  Requires the 


CDCR, as directed by the Department of Finance, to work with the 


appropriate budget and policy committees of the Legislature and the 
Legislative Analyst’s Office to establish appropriate oversight, 


evaluation, and accountability measures, to be adopted as part of the 
Blueprint, as specified.  The bill requires a periodic review, conducted 


by the Department of Finance’s Office of State Audits and Evaluations 
that assesses the implementation of the fiscal components of the plan, 


including the CDCR’s progress in meeting timelines, benchmarks, and 
targeted performance goals.  The bill requires that the Office of State 


Audits and Evaluations report annually to the Governor and the 
Legislature on its findings and recommendations. 


 
16. Office of the Inspector General (OIG) Oversight.  Stipulates that the 


OIG shall conduct an objective, metric-oriented oversight and inspection 


program to review reforms at CDCR outlined in the Blueprint.  
Specifically, they shall examine the increase in inmate participation in 


programs; adherence to the standard staffing model; establishment and 
adherence to a new inmate classification system; establishment of and 


adherence to a new prison gang management system; and, 
implementation and adherence to  the comprehensive housing plan. 


 
17. Board of State and Community Corrections (BSCC).  Cleans up 


implementing language for the BSCC, which goes into effect July 1, 
2012, by specifying that the Governor may appoint the executive 


director who is the head of the board and abolishing the Office of Gang 
and Youth Violence Policy in the California Emergency Management 


Agency and transferring the responsibility to the BSCC. 
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18. County and Court Data.  Tasks the BSCC, in consultation with the 


Administrative Office of the Courts (AOC), the California State 
Association of Counties, the California State Sheriffs Association, and 


the Chief Probation Officers of California to develop and implement a 
first phase baseline data collection instrument to reflect the impact of 


2011 Public Safety Realignment.  This bill also requires the AOC to 
collect relevant data from the courts. 


 
19. BSCC Jail Standards.  Existing law requires the BSCC to establish 


minimum standards for local correctional facilities and for state 
correctional facilities.  This bill removes the requirement that they 


establish state standards.  The effect is that the BSCC will have 
jurisdiction over local correctional facilities only. 


 


20. County to County Inmate Transfer.  Under existing law counties can 
contract with nearby counties for the housing of adult misdemeanants 


and any persons required serving a term of imprisonment in a county 
adult detention facility as a condition of probation.  This bill expands 


county authority, allowing them to enter into an agreement with any 
county or multiple counties for the purpose of housing any adult 


offender serving a term in a county jail.  The expanded authority sunsets 
on July 1, 2015. 


 
21. Division of Juvenile Justice (DJJ) Jurisdiction and Fees.  Makes the 


following changes related to the states jurisdiction of juvenile offenders:  
(a) Existing law states that the maximum age of jurisdiction for youths 
committed to the DJJ in the CDCR, or on parole from one of those 


facilities is 25.  This bill lowers that age to 23; (b) Existing law 
terminates juvenile parole as of July 1, 2014.  This bill moves that date 


up to January 1, 2013; (c) Existing law requires counties to pay the state 
$125,000 per year to incarcerate a youth in the DJJ.  This bill reduces 


that figure to $0 as of January 1, 2012, and imposes a $24,000 per year 
fee for any offender committed on or after July 1, 2012. 


 
22. DJJ Time-Adds.  Currently, DJJ staff has the ability to extend the date 


that a juvenile offender, under their care, appears before the Juvenile 
Parole Board for consideration of parole.  This bill eliminates that 


authority, thus standardizing the process for parole consideration for DJJ 
commitments. 
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23. Sunset of the Civil Addicts Program.  The civil narcotics program allows 


a judge to, in lieu of incarceration locally, send a person guilty of 
misdemeanor crimes, who is addicted to, or is in imminent danger of 


becoming addicted to, narcotics, to the narcotic detention, treatment, and 
rehabilitation facility within the CDCR.  This bill provides that 


commencing July 1, 2012, no new commitments may be made pursuant 
to those provisions, and that the provisions become inoperative as of 


April 1, 2014, and are repealed as of January 1, 2015. 
 


FISCAL EFFECT:    Appropriation:  Yes   Fiscal Com.:  Yes   Local:  Yes 
 


 
RJG:k  6/26/12   Senate Floor Analyses  


SUPPORT/OPPOSITION:  NONE RECEIVED 


****  END  **** 
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THIRD READING 
  


 
Bill No: AB 1481 


Author: Assembly Budget Committee 
Amended: 6/25/12 in Senate 


Vote: 21 
 


   
SENATE BUDGET & FISCAL REVIEW COMMITTEE:  10-1, 6/25/12 


AYES:  Leno, Alquist, DeSaulnier, Hancock, Liu, Lowenthal, Negrete 
McLeod, Simitian, Wolk, Wright 


NOES:  Anderson 
NO VOTE RECORDED:  Emmerson, Evans, Fuller, Gaines, La Malfa 


 
ASSEMBLY FLOOR:  Not relevant 


  


 


SUBJECT: Public Safety Omnibus Trailer Bill  
 


SOURCE: Assembly Budget Committee 
 


  


DIGEST:    This bill provides the statutory changes necessary to implement 
the Public Safety portions of the 2012 Budget Act of 2012-13. 


 
ANALYSIS:    This is the Public Safety Omnibus Trailer Bill.  It contains 
the necessary changes to enact the Budget Act of 2012-13, as follows: 


 
1. Court Fees.  Eliminates statutory sunsets on court fee increases imposed 


SB 857 (Senate Budget and Fiscal Review Committee), Chapter 720, 
Statutes of 2010, which results in continued revenue of approximately 


$110 million per year for trial courts.  These include the surcharge on 
first paper filing fees, the summary judgment motion fee, the pro hac 


vice fee, the court operations assessment (previously the security fee), 
and the telephone appearance fee. 
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Increases revenue for courts by approximately $57 million per year, as 


follows:  (a) the complex case fee increases from $550 to $1000 
($7.1million); (b) the motion fee increases from $40 to $60 ($8.3 


million); (c) the first paper filing fee increases from $395 to $435 ($21.1 
million); (d) the jury deposit, makes nonrefundable and moves up 


payment timeline, ($11.7 million); (e) a new will deposit fee of $50 
($2.2 million); (f) a new court reporter fee of $30 for services under an 


hour ($5.5 million); and (g) a 20 percent increase ($120 first filing, $65 
response) in the appellate court filing fees ($1 million). 


 
2. Court Funding and Operations.  Makes the following changes relative to 


trial court funding and operations:  (a) restricts spending, from the Trial 
Court Trust Fund, on the Court Case Management System and, 
beginning January 1, 2013, for any purpose other than allocation to trial 


courts unless authorized by statue; (b) requires negotiation prior to 
changing court transcription fees; (c) specifies that, prior to June 30, 


2014, a trial court may carry over all unexpended funds from the courts 
operating budget from the prior fiscal year; (d) specifies that, 


commencing June 30, 2014, a trial court may carry over unexpended 
funds in an amount not to exceed one percent of the court’s operating 


budget from the prior year; (e) establishes a statewide reserve of two 
percent of trial court funding to be distributed to courts throughout the 


year, as specified; and (f) establishes the State Trial Court Improvement 
and Modernization Fund as the successor fund of the Trial Court 


Improvement Fund and the Judicial Administration Efficiency and 
Modernization Fund. 


 


3. Trial Court Security.  Makes necessary modifications to reflect the new 
realignment funding structure of trial court security.  In addition, recasts 


existing law with the addition of a dispute resolution process when the 
Presiding Judge of a county and a Sheriff cannot agree on a security 


plan. 
 


4. Department of Corrections and Rehabilitation (CDCR) Organizational 
Structure.  Makes various technical changes to statute, primarily to 


ensure that the correct titles of CDCR’s officers are reflected in code.  
These changes also remove an outdated cap on the amount of 


compensation that can be paid to certain CDCR employees and makes 
the Executive Director of the Board of State and Community 


Corrections (BSCC) a confirmable position. 
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5. Declare Surplus and Authorize the Sale of the Southern Youth 


Correctional Reception Center and Clinic.  Authorizes the Director of 
General Services to sell or lease the Southern Youth Correctional 


Reception Center and Clinic to the County of Los Angeles at market 
value, until January 1, 2015.  After that date, if not sold or leased to the 


County of Los Angeles, this bill authorizes the sale or lease of that 
property to any other person or entity subject to a competitive bid 


process.  This bill provides that the proceeds of the sale or lease be 
expended on bond payments, as specified and other costs including costs 


for the review of the sale of the property and bond counsel. 
 


6. Lawsuit Settlement Expenditure Authority.  Specifies that any money 
recovered by the CDCR from a union paid leave settlement shall be 
available to CDCR for expenditure in the fiscal year it is received.  


Further specifies that if not enacted by July 1, 2012, then any funds 
received in fiscal year 2011-12 shall be available for expenditure in 


fiscal year 2012-13.  The bill requires CDCR to report the amounts of 
the recoveries to the Department of Finance. 


 
7. Retired Annuitant Usage Clarification.  Specifies that a retired annuitant 


may not be paid more than the monthly maximum paid to other staff 
doing similar work and restricts the hours a retired annuitant can work 


yearly to 960 regardless of the number of employers. 
 


8. Female Offender Alternative Custody Program Expansion.  Currently, 
CDCR is authorized to offer an alternative custody program to female 
inmates, pregnant inmates, or inmates who were primary care givers 


immediately prior to incarceration and who do not have a current or 
prior serious, violent, or sex offense conviction requiring registration.  


This bill expands the alternative custody program to most female 
offenders who do not have a current violent or serious conviction or a 


current or prior sex offense conviction requiring registration.  This bill 
also specifies that when available and appropriate evidence based 


practices shall be prioritized in setting individual treatment and 
rehabilitation plans for female inmates placed in the alternative custody 


program. 
 


9. Community Prisoner Mother Program Expansion.  Currently, the CDCR 
is authorized to place inmates with young children in a community 


treatment program, as specified.  This bill allows the Secretary of the 
CDCR to consider certain inmates for placement into the program on a 
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case-by-case basis, including those convicted of certain violent offenses, 


controlled substance offenses, and inmates with an Immigration and 
Customs Enforcement hold. 


 
10. Community Corrections Performance Incentive Grants.  SB 678 (Leno), 


Chapter 608, Statutes of 2009, establishes the Community Corrections 
Performance Incentive Act (CCPIA).  The program measures the 


reduction in prison population resulting from improved probation 
success and shares the state savings with probation.  This bill amends the 


CCPIA statute to account for certain changes due to public safety 
realignment.  Specifically, the bill requires certain reporting to delineate 


between felony probation failures to prison and county jail.  The 
amendments also raise the minimum grant from $100,000 to $200,000 
and specify that the amount provided to the courts for administrative 


costs may also be used for implementing and administering the 2011 
Public Safety Realignment. 


 
11. Medical Parole Medi-Cal Reimbursements.  SB 1399 (Leno), Chapter 


405, Statutes of 2010, establishes the medical parole program providing 
that, as specified, any prisoner who the head physician for the institution 


where the prisoner is located determines is permanently medically 
incapacitated with a medical condition that renders the prisoner 


permanently unable to perform activities of basic daily living, and 
results in the prisoner requiring 24-hour care, and that incapacitation did 


not exist at the time of sentencing, shall be granted medical parole, if the 
Board of Parole Hearings determines that the conditions under which the 
prisoner would be released will not reasonably pose a threat to public 


safety.  This language codifies the existing Medi-Cal reimbursement 
process related to the medical parole program. 


 
12. Integrated Services for Mentally Ill Parolees.  Continues the Integrated 


Services for Mentally Ill Parolees Program, which is a supportive 
housing program that provides wraparound services to mentally ill 


parolees who are at risk of homelessness, and improves the program by 
strengthening the housing component and prioritizing contracts with 


providers that can help provide a continuum of care after the offender is 
off of parole.  This program was previously required as a condition of 


AB 900 (Solorio), Chapter 7, Statutes of 2007.  
 


13. Use of Generic Pharmaceuticals for Inmates.  Mandates certain aspects 
of CDCR’s pharmacy program, including the use of generic drugs 
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except where a doctor determines that a name brand medication is 


required, as specified.  
 


14. CDCR Reporting Requirement.  Requires the CDCR to submit as 
specified, estimated expenditures for each state or contracted facility 


housing offenders and for the cost of supervising offenders on parole by 
region, for inclusion in the annual Governor’s Budget and the May 


Revision.  Requires the CDCR estimates, assumptions, and other 
supporting data to be forwarded annually to the Joint Legislative Budget 


Committee and the public safety policy committees and fiscal 
committees of the Legislature. 


 
15. Future of Corrections Plan (Blueprint) Accountability.  Requires the 


CDCR, as directed by the Department of Finance, to work with the 


appropriate budget and policy committees of the Legislature and the 
Legislative Analyst’s Office to establish appropriate oversight, 


evaluation, and accountability measures, to be adopted as part of the 
Blueprint, as specified.  The bill requires a periodic review, conducted 


by the Department of Finance’s Office of State Audits and Evaluations 
that assesses the implementation of the fiscal components of the plan, 


including the CDCR’s progress in meeting timelines, benchmarks, and 
targeted performance goals.  The bill requires that the Office of State 


Audits and Evaluations report annually to the Governor and the 
Legislature on its findings and recommendations. 


 
16. Office of the Inspector General (OIG) Oversight.  Stipulates that the 


OIG shall conduct an objective, metric-oriented oversight and inspection 


program to review reforms at CDCR outlined in the Blueprint.  
Specifically, they shall examine the increase in inmate participation in 


programs; adherence to the standard staffing model; establishment and 
adherence to a new inmate classification system; establishment of and 


adherence to a new prison gang management system; and, 
implementation and adherence to  the comprehensive housing plan. 


 
17. Board of State and Community Corrections (BSCC).  Cleans up 


implementing language for the BSCC, which goes into effect July 1, 
2012, by specifying that the Governor may appoint the executive 


director who is the head of the board and abolishing the Office of Gang 
and Youth Violence Policy in the California Emergency Management 


Agency and transferring the responsibility to the BSCC. 
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18. County and Court Data.  Tasks the BSCC, in consultation with the 


Administrative Office of the Courts (AOC), the California State 
Association of Counties, the California State Sheriffs Association, and 


the Chief Probation Officers of California to develop and implement a 
first phase baseline data collection instrument to reflect the impact of 


2011 Public Safety Realignment.  This bill also requires the AOC to 
collect relevant data from the courts. 


 
19. BSCC Jail Standards.  Existing law requires the BSCC to establish 


minimum standards for local correctional facilities and for state 
correctional facilities.  This bill removes the requirement that they 


establish state standards.  The effect is that the BSCC will have 
jurisdiction over local correctional facilities only. 


 


20. County to County Inmate Transfer.  Under existing law counties can 
contract with nearby counties for the housing of adult misdemeanants 


and any persons required serving a term of imprisonment in a county 
adult detention facility as a condition of probation.  This bill expands 


county authority, allowing them to enter into an agreement with any 
county or multiple counties for the purpose of housing any adult 


offender serving a term in a county jail.  The expanded authority sunsets 
on July 1, 2015. 


 
21. Division of Juvenile Justice (DJJ) Jurisdiction and Fees.  Makes the 


following changes related to the states jurisdiction of juvenile offenders:  
(a) Existing law states that the maximum age of jurisdiction for youths 
committed to the DJJ in the CDCR, or on parole from one of those 


facilities is 25.  This bill lowers that age to 23; (b) Existing law 
terminates juvenile parole as of July 1, 2014.  This bill moves that date 


up to January 1, 2013; (c) Existing law requires counties to pay the state 
$125,000 per year to incarcerate a youth in the DJJ.  This bill reduces 


that figure to $0 as of January 1, 2012, and imposes a $24,000 per year 
fee for any offender committed on or after July 1, 2012. 


 
22. DJJ Time-Adds.  Currently, DJJ staff has the ability to extend the date 


that a juvenile offender, under their care, appears before the Juvenile 
Parole Board for consideration of parole.  This bill eliminates that 


authority, thus standardizing the process for parole consideration for DJJ 
commitments. 
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23. Sunset of the Civil Addicts Program.  The civil narcotics program allows 


a judge to, in lieu of incarceration locally, send a person guilty of 
misdemeanor crimes, who is addicted to, or is in imminent danger of 


becoming addicted to, narcotics, to the narcotic detention, treatment, and 
rehabilitation facility within the CDCR.  This bill provides that 


commencing July 1, 2012, no new commitments may be made pursuant 
to those provisions, and that the provisions become inoperative as of 


April 1, 2014, and are repealed as of January 1, 2015. 
 


FISCAL EFFECT:    Appropriation:  Yes   Fiscal Com.:  Yes   Local:  Yes 
 


 
ASSEMBLY FLOOR:  47-23, 3/22/12 
AYES:  Alejo, Allen, Ammiano, Atkins, Beall, Block, Blumenfield, Bonilla, 


Bradford, Brownley, Buchanan, Butler, Charles Calderon, Campos, 
Carter, Cedillo, Chesbro, Davis, Dickinson, Eng, Feuer, Fong, Fuentes, 


Furutani, Galgiani, Gatto, Gordon, Hayashi, Roger Hernández, Hill, 
Huber, Hueso, Huffman, Lara, Ma, Mitchell, Monning, Pan, Perea, V. 


Manuel Pérez, Solorio, Swanson, Torres, Wieckowski, Williams, 
Yamada, John A. Pérez 


NOES:  Achadjian, Bill Berryhill, Conway, Cook, Donnelly, Beth Gaines, 
Garrick, Grove, Hagman, Halderman, Jeffries, Jones, Knight, Mansoor, 


Miller, Morrell, Nestande, Nielsen, Norby, Olsen, Silva, Smyth, Wagner 
NO VOTE RECORDED:  Fletcher, Gorell, Hall, Harkey, Logue, Bonnie 


Lowenthal, Mendoza, Portantino, Skinner, Valadao 
 
 


RJG:d1  6/26/12   Senate Floor Analyses  


SUPPORT/OPPOSITION:  NONE RECEIVED 


****  END  **** 
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Bill No: AB 1481 


Author: Assembly Budget Committee 
Amended: 8/21/12 in Senate 


Vote: 21 
 


   
PRIOR SENATE VOTES NOT RELEVANT 


 
SENATE BUDGET & FISCAL REVIEW COMMITTEE:  9-3, 8/23/12 


AYES:  Leno, Alquist, DeSaulnier, Hancock, Lowenthal, Negrete McLeod, 
Simitian, Wolk, Wright 


NOES:  Emmerson, Fuller, Gaines 
NO VOTE RECORDED:  Anderson, Evans, La Malfa, Liu 


 
ASSEMBLY FLOOR:  Not relevant 


  


 


SUBJECT: Budget Act of 2012:  Public Safety Budget Trailer Bill 
 


SOURCE: Author 
 


  


DIGEST:    This bill provides the statutory changes necessary to implement 
the Public Safety portions of the 2012 Budget Act of 2012-13.  Specifically, 
this bill (1) clarifies that at least one party demanding a jury on each side of 


a civil case shall pay non-refundable fee of $150, and that all plaintiffs shall 
be considered one side of the case, and all other parties shall be considered 


the other side of the case and specifies that the fee shall be due at least five 
days before the trial date for unlawful detainer actions and makes other non-


substantive clarifying changes related to the jury deposit fee; (2) makes 
clarifying technical change to exclude the Department of Corrections and 


Rehabilitation (CDCR), Division of Juvenile Justice (DJJ) wards committed 
pursuant to In re C.H. from recently enacted statute SB 1021 (Leno), that 


changed the maximum age of jurisdiction for DJJ wards from 25 to 23.  DJJ 
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wards committed pursuant to C.H. have a maximum age of jurisdiction of 21 


and should not have been subject to the jurisdictional change made in SB 
1021; and (3) clarifies the operative date for the recently enacted prohibition 


on the use of time-adds as a DJJ disciplinary tool and removes the 
requirement that the DJJ promulgate regulations relating to ward discharge 


consideration date extensions. 
 


Senate Floor Amendments of 8/21/12 delete the contents of the bill.  The 
amendments now constitute the bill. 


 
ANALYSIS:    Existing law requires each party demanding a jury trial to 


deposit advance jury fees in the amount of $150 with the clerk or judge.  
Existing law requires the court to transmit the advance jury fees to the State 
Treasury for deposit in the Trial Court Trust Fund within 45 calendar days 


after the end of the month in which the advance jury fees are deposited with 
the court. 


 
This bill instead requires that at least one party demanding a jury on each 


side of a civil case pay a nonrefundable fee of $150, unless the fee has been 
paid by another party on the same side of the case.  This bill makes that fee 


due on or before the date scheduled for the initial case management 
conference in the action, except in specified circumstances.  The bill makes 


related and conforming changes to those provisions.  
 


Existing law authorizes the juvenile court to retain jurisdiction over a ward 
of the court, until the ward attains 21 years of age, except in certain 
circumstances.  Existing law further authorizes the court to retain 


jurisdiction over a ward who has committed specified serious offenses or 
other offenses requiring registration as a sex offender, until age 25, if 


committed to CDCR, Division of Juvenile Facilities, or to a state hospital or 
mental health facility.  Existing law also requires, on and after July 1, 2012, 


every person committed by the juvenile court to CDCR, Division of Juvenile 
Facilities, by reason of committing specified offenses, to be discharged after 


a two-year period of control, or when that person reaches 23 years of age, 
whichever occurs later, except as specified.  


 
This bill removes specified offenses requiring registration as a sex offender 


from those provisions that allow the court, in certain circumstances, to retain 
jurisdiction over a ward until that person attains either 25 years of age or 23 


years of age.  The bill states that these changes apply retroactively. 
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Existing law authorizes CDCR to develop and implement a system of 


graduated sanctions for wards that distinguishes between minor, 
intermediate, and serious misconduct.  Existing law further requires CDCR 


to promulgate regulations to implement a table of sanctions to be used in 
determining discharge consideration date extensions.  Existing law also 


authorizes CDCR to extend a ward’s discharge consideration date, subject to 
appeal, to not more than 12 months, for a sustained serious misconduct 


violation if all other sanctioning options have been considered and 
determined to be unsuitable in light of the previous case history and 


circumstances of the misconduct. 
 


This bill deletes the above provision requiring CDCR to promulgate 
regulations to implement a table of sanctions, in certain circumstances.  The 
bill also revises the above provision regarding a ward’s discharge to instead 


prohibit CDCR from extending a ward’s discharge consideration date for 
incidents occurring after September 1, 2012. 


 
The bill appropriates $1,000 from the General Fund to CDCR for 


administration. 
 


This bill declares that it is to take effect immediately as a bill providing for 
appropriations related to the Budget Bill. 


 
FISCAL EFFECT:    Appropriation:  Yes   Fiscal Com.:  Yes   Local:  No 


 
 
ASSEMBLY FLOOR:  47-23, 3/22/12 


AYES:  Alejo, Allen, Ammiano, Atkins, Beall, Block, Blumenfield, Bonilla, 
Bradford, Brownley, Buchanan, Butler, Charles Calderon, Campos, 


Carter, Cedillo, Chesbro, Davis, Dickinson, Eng, Feuer, Fong, Fuentes, 
Furutani, Galgiani, Gatto, Gordon, Hayashi, Roger Hernández, Hill, 


Huber, Hueso, Huffman, Lara, Ma, Mitchell, Monning, Pan, Perea, V. 
Manuel Pérez, Solorio, Swanson, Torres, Wieckowski, Williams, 


Yamada, John A. Pérez 
NOES:  Achadjian, Bill Berryhill, Conway, Cook, Donnelly, Beth Gaines, 


Garrick, Grove, Hagman, Halderman, Jeffries, Jones, Knight, Mansoor, 
Miller, Morrell, Nestande, Nielsen, Norby, Olsen, Silva, Smyth, Wagner 


NO VOTE RECORDED:  Fletcher, Gorell, Hall, Harkey, Logue, Bonnie 
Lowenthal, Mendoza, Portantino, Skinner, Valadao 
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RJG:dm  8/25/12   Senate Floor Analyses  


SUPPORT/OPPOSITION:  NONE RECEIVED 


****  END  **** 





		Return to brief (Ctrl+W)

		Sen. Rules Com. Analysis AB 1481, as amended 8.21.12 (CCP 631)






Severson & Werson, P.C. v. Sepehry-Fard, 37 Cal.App.5th 938 (2019)
249 Cal.Rptr.3d 839, 19 Cal. Daily Op. Serv. 7183, 2019 Daily Journal D.A.R. 7012


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 1


37 Cal.App.5th 938
Court of Appeal, Sixth District, California.


SEVERSON & WERSON, a Professional Corporation, Plaintiff and Respondent,
v.


Fareed SEPEHRY-FARD, Defendant and Appellant.


H045161
|


Filed 07/24/2019


Synopsis
Background: Law firm filed petition for workplace violence restraining order seeking protection
from all of its employees against adverse party in cases involving law firm's clients. The Superior
Court, Santa Clara County, No. 17CH007672, Carol W. Overton, J., granted petition. Adverse
party appealed.


Holdings: The Court of Appeal, Greenwood, P.J., held that:


[1] as an issue of first impression, notice requirement of statute governing workplace violence
restraining orders was mandatory and jurisdictional where adverse party did not appear at hearing,
and


[2] trial court's failure to afford proper notice was structural error requiring per se reversal.


Reversed.


Procedural Posture(s): On Appeal; Motion for Restraining or Protection Order.


West Headnotes (21)


[1] Protection of Endangered Persons Standards, scope, and questions on review
On appeal, the Court of Appeal generally reviews an injunction under the statute governing
workplace violence restraining orders to determine whether the necessary factual findings
are supported by substantial evidence, resolving all factual conflicts in favor of the
prevailing party, and drawing all reasonable inferences in support of the trial court's
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findings; however, the question whether the order was authorized under the statute, as a
matter of statutory interpretation, is reviewed de novo. Cal. Civ. Proc. Code § 527.8.


2 Cases that cite this headnote


[2] Appeal and Error Constitutional Rights, Civil Rights, and Discrimination in
General
Court of Appeal reviews procedural due process claims de novo because the ultimate
determination of procedural fairness amounts to a question of law. U.S. Const. Amend. 14.


3 Cases that cite this headnote


[3] Protection of Endangered Persons Preservation of grounds of review
Protection of Endangered Persons Trial or review de novo
Court of Appeal would review de novo issue of untimely service of law firm's petition
for workplace violence restraining order against adverse party in litigation involving law
firm's client, notwithstanding fact that adverse party failed to raise issue of untimely
service in trial court, since Court of Appeal's interpretation of the statute governing
workplace violence restraining orders was a question of law, and the relevant facts were
not in dispute. Cal. Civ. Proc. Code § 527.8.


2 Cases that cite this headnote


[4] Appeal and Error In general;  adhering to theory pursued below
Appeal and Error Necessity of objections in general
Although the Court of Appeal is generally precluded from considering an issue not raised
in the trial court where an objection could have been, but was not, raised, this rule does not
apply when the theory raised for the first time on appeal is a pure question of law applied
to undisputed facts.


[5] Constitutional Law Notice
Due process clauses of the United States and California Constitutions require that a party
be given reasonable notice of a judicial proceeding. U.S. Const. Amend. 14; Cal. Const.
art. 1, § 7.
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[6] Statutes Literal, precise, or strict meaning;  letter of the law
In interpreting a statute, the intent of lawmakers prevails over the letter, and the letter will,
if possible, be so read so as to conform to the spirit of the act.


[7] Statutes Statutory scheme in general
Statutes Construing together;  harmony
Court of Appeal does not construe statutes in isolation, but rather reads every statute
with reference to the entire scheme of law of which it is part so that the whole may be
harmonized and retain effectiveness.


[8] Statutes Mandatory or directory statutes
Word “shall,” when used in a statute, is ordinarily construed as mandatory or directory, as
opposed to permissive, particularly when the Legislature has used both the terms “shall”
and “may” in the same statute.


4 Cases that cite this headnote


[9] Statutes Mandatory or directory statutes
A statute designed to provide protection for individuals is generally construed to have
mandatory effect, while provisions enacted to secure the orderly conduct of business (as
opposed to provisions enacted for the benefit of the individual) are directory.


[10] Judgment Necessity of process and of personal service in general
Trial Notice of Trial
Statute providing that a trial may not take place in the absence of an adverse party unless
the adverse party received 15 days' notice is mandatory and jurisdictional; a judgment
entered following a trial conducted in violation of the requirement is void. Cal. Civ. Proc.
Code § 594(a).


1 Cases that cite this headnote


[11] Constitutional Law Orders for protection
Protection of Endangered Persons Pleading, notice, and process
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Statute governing workplace violence restraining orders includes a mandatory requirement
that the person subject to such an order must receive at least five days' notice of the hearing
absent a motion seeking shortened time and a showing of good cause, which requirement
is jurisdictional if the proposed subject does not appear at the hearing; failure to comply
with the statutory notice requirement violates the restrained party's due process rights. U.S.
Const. Amend. 14; Cal. Const. art. 1, § 7; Cal. Civ. Proc. Code § 527.8(m).


2 Cases that cite this headnote


[12] Protection of Endangered Persons Presumptions and burden of proof
Court of Appeal would not presume that trial court shortened time for required notice
upon showing of good cause in proceeding on law firm's petition for workplace violence
restraining order against adverse party in litigation involving law firm's clients; record was
not silent on issue of notice, as law firm did not ask trial court to shorten notice period prior
to hearing, trial court did not give notice of its own motion to shorten required notice period
prior to hearing, while record indicated that trial court arguably learned of the untimely
notice at the hearing, there was no opportunity for trial court to give adverse party notice of
its motion to shorten time, and there was no indication that trial court considered whether
good cause existed to shorten time. Cal. Civ. Proc. Code § 527.8(m).


1 Cases that cite this headnote


[13] Constitutional Law Orders for protection
Protection of Endangered Persons Harmless error and prejudice
Trial court's failure to afford proper notice and opportunity to be heard prior to hearing
on law firm's petition for workplace violence restraining order against adverse party,
in violation of due process, effectively denied adverse party a fair hearing and, thus,
constituted structural error that required reversal regardless of adverse party's ability to
show prejudice; determination of prejudice would require speculative inquiry, as adverse
party was not properly able to respond to law firm's pleadings and testimony at hearing,
and was precluded from raising issues including accuracy of reporter's transcript, and error
in notice did not occur during presentation of case, but prior to hearing itself. U.S. Const.
Amend. 14; Cal. Const. art. 1, § 7; Cal. Const. art. 6, § 13.


1 Cases that cite this headnote


[14] Appeal and Error Structural, fundamental, or constitutional error
While the California Constitution generally prohibits a reviewing court from reversing
a trial court order without a showing of prejudice, an error is reversible per se when
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it constitutes a structural defect in the trial mechanism that defies evaluation for
harmlessness. Cal. Const. art. 6, § 13.


2 Cases that cite this headnote


[15] Appeal and Error Structural, fundamental, or constitutional error
“Structural errors,” which are reversible without a showing of prejudice, affect the
framework within which the trial proceeds, rather than simply an error in the trial process
itself, thus affecting the entire conduct of the trial from beginning to end.


2 Cases that cite this headnote


[16] Appeal and Error Structural, fundamental, or constitutional error
Structural errors require per se reversal because it cannot be fairly determined how a trial
would have been resolved if the grave error had not occurred.


3 Cases that cite this headnote


[17] Appeal and Error Structural, fundamental, or constitutional error
Effects of structural error, which require per se reversal, are unmeasurable and defy
analysis by harmless-error standards.


3 Cases that cite this headnote


[18] Appeal and Error Structural, fundamental, or constitutional error
Constitutional Law Notice and Hearing
In the civil context, structural error, which requires per se reversal, typically occurs when
the trial court violates a party's right to due process by denying the party a fair hearing.
U.S. Const. Amend. 14; Cal. Const. art. 1, § 7.


2 Cases that cite this headnote


[19] Appeal and Error Structural, fundamental, or constitutional error
A structural error requires reversal without regard to the strength of the evidence or other
circumstances.


2 Cases that cite this headnote
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[20] Judges Bias and Prejudice
A trial court's rulings against a party, even if erroneous, do not, by themselves, support
a charge of bias.


[21] Evidence Notice not taken
Court of Appeal would not take judicial notice of request for action from underlying
litigation between law firm client and adverse party, in which deputy clerk asked assigned
judicial officer to confirm whether adverse party timely filed document, in adverse party's
appeal from trial court's grant of workplace violence restraining order in favor of law firm
and against adverse party, though adverse party asserted that document from underlying
litigation demonstrated court's bias; document was not relevant to resolution of instant
proceeding, as it did not reflect basis for any order granting a challenge to the judge. Cal.
Evid. Code §§ 452(d), 453.


Witkin Library Reference: 6 Witkin, Cal. Procedure (5th ed. 2008) Provisional
Remedies, § 329 [Workplace Violence and Threats; Petition, Service, and Response.]


1 Cases that cite this headnote


**841  Santa Clara County Superior Court, The Honorable Carol W. Overton, Judge (Santa Clara
County Super. Ct. No. 17CH007672)


Attorneys and Law Firms


Attorney for Defendant and Appellant, FAREED SEPEHRY-FARD: Fareed Sepehry-Fard, pro per


Attorneys for Plaintiff and Respondent, SEVERSON & WERSON: SEVERSON & WERSON,
Joseph W. Guzzetta, San Francisco


Opinion


Greenwood, P.J.


**842  *942  The trial court issued a workplace violence restraining order under Code of Civil
Procedure section 527.8 against appellant Fareed Sepehry-Fard on four days' notice without an
accompanying order shortening time. We conclude the five days' notice requirement of section
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527.8 is jurisdictional and renders the court's resulting order void in the absence of the party who
did not receive the five days' notice. We will reverse the order accordingly. 1


1 All undesignated statutory references are to the Code of Civil Procedure unless otherwise
noted.


I. FACTUAL AND PROCEDURAL BACKGROUND 2


2 Given the basis of our ruling, our discussion of the factual and procedural history will focus
on the filing of the request for the restraining order and the procedural issues that arose
thereafter, rather than the substance of the petition. Similarly, although Sepehry-Fard makes
numerous factual claims in his briefs on appeal about the conduct of Severson & Werson,
a Professional Corporation, and the trial court, most of those claims are not supported by
citations to the record and have no bearing on the legal issues present in this appeal. (See pt.
II.B., post.) We thus will not recount them here.


Using the mandatory Judicial Council form, on August 15, 2017, respondent Severson & Werson,
a law firm, filed a Petition for Workplace Violence Restraining Orders (Judicial Council form
WV-100), seeking protection for all its employees, including four specifically named: Bernard J.
Kornberg, Adam N. Barasch, William A. Aspinwall, and Joseph W. Guzzetta. Severson & Werson
identified 14 lawsuits in which its employees had been involved with Sepehry-Fard, stating the
employees “are attorneys who, while working for petitioner Severson & Werson, have had their
names appear in the captions of pleadings, have physically appeared at hearings, or have had
communications with [Sepehry-Fard] in one or more of the many suits listed [in the petition] in
which petitioner Severson & Werson has represented its clients against [Sepehry-Fard].” 3


3 The Santa Clara County Superior Court has declared Sepehry-Fard to be a vexatious litigant.
As Sepehry-Fard is the defendant in the instant matter, he was not required to seek a prefiling
order to file the instant appeal. (See John v. Superior Court (2016) 63 Cal.4th 91, 100, 201
Cal.Rptr.3d 459, 369 P.3d 238.)


The firm cited several incidents involving Sepehry-Fard and its employees in support of the request
for a restraining order. Severson & Werson contended that Sepehry-Fard sent correspondence to
the employees containing “veiled threats of physical violence against them,” in which he alleged
the employees had committed treason, which is punishable by “death or imprisonment without
the possibility of parole.” In 2015, Sepehry-Fard performed a “citizens arrest” of Kornberg and
Guzzetta, with the result that a sheriff's *943  deputy detained the two employees for an hour
while investigating Sepehry-Fard's claims. Sepehry-Fard attempted to file a police report against
the employees in July 2017, but his efforts were thwarted when the officer who took Sepehry-
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Fard's statement found his claims to be without merit. Shortly thereafter, Sepehry-Fard “drafted
papers that purport to be arrest warrants for each of the persons named in [the petition]. The ‘arrest
warrants’ list 23 ‘felony counts’ including treason. [Sepehry-Fard] mailed the ‘arrest warrants’
to each of the persons named in [the petition].” Severson & Werson alleged that Sepehry-Fard
is a member of the “sovereign citizen movement,” a group whose members “believe they don't
have to answer to any government authority,” and “have been known by the FBI to ‘commit
murder and physical assault; threaten judges, law enforcement professionals, and government
**843  personnel; and impersonate police officers and diplomats.’ [Citation.]” Finally, Severson
& Werson argued that the likelihood of Sepehry-Fard carrying out his threats against the employees
was increased because “Severson & Werson is now representing U.S. Bank, which foreclosed on
[Sepehry-Fard's] home, in an unlawful detainer action to evict [Sepehry-Fard] from that property.
[Sepehry-Fard's] entire course of litigation and his threats against the persons listed in [the petition]
arise from his efforts to avoid foreclosure of his home and an adjoining property that he has since
sold.”


In its petition, Severson & Werson asked the court to issue personal conduct orders precluding
Sepehry-Fard from engaging in certain activities, as well as stay-away orders, with exceptions
allowing Sepehry-Fard to contact attorneys regarding pending legal actions, “for the purpose of
serving notice or documents in that action, arranging for hearings or discovery or negotiating a
settlement,” and to be within 100 yards of the attorneys during court hearings in order to “enter the
building and courtroom and to address the court during the hearing.” Severson & Werson requested
these orders on a temporary basis pending the hearing, without notice to Sepehry-Fard, which the
court granted.


The court set the hearing on the petition for September 5, 2017. On the Judicial Council form Notice
of Court Hearing (Judicial Council form WV-109), the court indicated Severson & Werson had
to have the petition and all associated documents personally served on Sepehry-Fard at least five
days before the hearing. While the mandatory form petition included a section wherein Severson &
Werson could have asked for less than five days' notice, the firm left that portion of the form blank.


Severson & Werson filed a proof of service indicating a sheriff's deputy personally served the
required documents to Sepehry-Fard on September 1, 2017, four days before the date set for
hearing. On September 5, 2017, Aspinwall appeared at the hearing for Severson & Werson;
Sepehry-Fard did *944  not appear. Aspinwall informed the court he had not seen Sepehry-Fard
that morning. The court asked, “And we have service?” to which Aspinwall replied, “I believe
so. Deputy Winslow informed me that he was served on Friday.” The court then conducted a
hearing, at which Aspinwall testified; the court also relied on declarations submitted with the
petition, and exhibits introduced at the hearing. Based on the evidence, the court found Severson
& Werson met the burden of proof to show a harassing course of conduct. It entered a three-year
restraining order with terms nearly identical to those issued in the temporary order. The court filed
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the written Workplace Violence Restraining Order After Hearing (Judicial Council form WV-130)
on September 6, 2017. A sheriff's deputy had the new order personally served on Sepehry-Fard on
September 8, 2017. Sepehry-Fard timely filed notice of the instant appeal on September 12, 2017;
the order is appealable under section 904.1, subdivision (a)(6).


II. DISCUSSION


Sepehry-Fard raises two main arguments on appeal. First, he contends the trial court violated his
constitutional right to due process by holding the hearing without affording him proper notice and
an opportunity to be heard. Second, he alleges the trial court appeared biased and colluded with
Severson & Werson to violate Sepehry-Fard's due process rights. We conclude Sepehry-Fard did
not receive adequate notice or an opportunity to be heard to contest the issuance of the restraining
order, as he did not receive the notice required by section 527.8, and reverse **844  the order on
that basis. We do not find evidence in the record supporting Sepehry-Fard's contention that the
trial court exhibited bias or colluded with Severson & Werson to deprive Sepehry-Fard of his right
to due process.


A. Standard of Review
[1]  [2] There is no dispute the trial court in this matter held the hearing on the petition four
days after Severson & Werson had the petition and other required pleadings personally served
on Sepehry-Fard. On appeal, we generally review an injunction issued under section 527.8 to
determine whether the necessary factual findings are supported by substantial evidence, resolving
all factual conflicts in favor of the prevailing party, and drawing all reasonable inferences in support
of the trial court's findings. (City of San Jose v. Garbett (2010) 190 Cal.App.4th 526, 538, 118
Cal.Rptr.3d 420 (Garbett).) However, “[t]he question whether the order was authorized under
the statute, as a matter of statutory interpretation, is reviewed de novo. [Citation.] We review
procedural due process claims de novo because ‘the ultimate determination of procedural fairness
amounts to a question of law.’ [Citation.]” (In re Jonathan V. (2018) 19 Cal.App.5th 236, 241,
228 Cal.Rptr.3d 161.)


*945  [3]  [4] We note Sepehry-Fard did not raise the issue of untimely service in the trial court;
he did not appear at the hearing, and did not, as far as the record on appeal reflects, seek further
relief from the order in the trial court. Although we are generally precluded from considering an
issue not raised in the trial court where an objection could have been, but was not, raised, “this rule
does not apply when the theory raised for the first time on appeal is a pure question of law applied
to undisputed facts. [Citations.]” (Martorana v. Marlin & Saltzman (2009) 175 Cal.App.4th 685,
699-700, 96 Cal.Rptr.3d 172.) Our interpretation of the notice provision of section 527.8 is a
question of law; the relevant facts are not in dispute. Therefore, we will review the issue de novo.
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B. The Trial Court's Order Is Void as It Issued Without Proper Notice to Sepehry-Fard


1. The Law Applicable to Workplace Violence Restraining Orders


“Section 527.8, the Workplace Violence Safety Act, enables an employer to seek an injunction
to prevent violence or threatened violence against its employees. The statute provides, ‘Any
employer, whose employee has suffered unlawful violence or a credible threat of violence from
any individual, that can reasonably be construed to be carried out or to have been carried out at the
workplace, may seek a temporary restraining order and an injunction on behalf of the employee
and, at the discretion of the court, any number of other employees at the workplace, and, if
appropriate, other employees at other workplaces of the employer.’ (§ 527.8, subd. (a).)” (Garbett,
supra, 190 Cal.App.4th at p. 536, 118 Cal.Rptr.3d 420.)


The trial court may issue a temporary restraining order under section 527.8 without notice to the
responding party. (See § 527.8, subd. (f).) Within 21 to 25 days, the court must then hold a hearing
to “receive any testimony that is relevant” and “make an independent inquiry.” (§ 527.8, subd.
(j).) “If the judge finds by clear and convincing evidence that the respondent engaged in unlawful
violence or made a credible threat of violence, an order shall issue prohibiting further unlawful
violence or threats of violence.” (Ibid.) “Upon filing of a petition under this section, the respondent
shall be personally served with a copy of the petition, temporary restraining order, if any, and
notice of **845  hearing of the petition. Service shall be made at least five days before the hearing.
The court may, for good cause, on motion of the petitioner or on its own motion, shorten the time
for service on the respondent.” (§ 527.8, subd. (m); see Cal. Rules of Court, rule 3.1160(c).)


*946  2. Sepehry-Fard Did Not Receive Adequate Notice or an
Opportunity To Be Heard Prior to the Issuance of the Restraining Order


[5] Because Severson & Werson served Sepehry-Fard with notice four days before the hearing,
rather than five, Sepehry-Fard argues the trial court violated his due process rights by proceeding in
his absence. “The due process clauses of the United States and California Constitutions [ 4 ]  require
that a party be given reasonable notice of a judicial proceeding.” (In re Marriage of Goddard
(2004) 33 Cal.4th 49, 54, 14 Cal.Rptr.3d 50, 90 P.3d 1209.) The appellate courts have not yet
addressed the issue of whether a failure to serve notice of a hearing under section 527.8 at least five
days prior to the hearing, absent an order shortening time, constitutes a violation of the responding
party's due process rights.
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4 Both the federal and state constitutions preclude the taking of “life, liberty, or property”
without due process. (U.S. Const., 14th Amend.; Cal. Const., art. I, § 7.)


[6]  [7] “Where we must construe a statutory provision, we are guided by the firmly established
principles governing statutory interpretation: ‘ “The fundamental purpose of statutory construction
is to ascertain the intent of the lawmakers so as to effectuate the purpose of the law. [Citations.] In
order to determine this intent, we begin by examining the language of the statute. [Citations.] ...
‘[T]he intent prevails over the letter, and the letter will, if possible, be so read so as to conform to
the spirit of the act.’ [Citation.] ... [W]e do not construe statutes in isolation, but rather read every
statute ‘with reference to the entire scheme of law of which it is part so that the whole may be
harmonized and retain effectiveness.’ [Citation.]” ’ [Citation.]” (Scripps Health v. Marin (1999)
72 Cal.App.4th 324, 331-332, 85 Cal.Rptr.2d 86 (Scripps).)


[8] Certainly, the language of section 527.8, subdivision (m) suggests the Legislature intended the
trial court to require at least five days' notice to the responding party before proceeding in his or her
absence, as the statute states “Service shall be made at least five days before the hearing.” (Italics
added.) “The word ‘shall,’ when used in a statute, is ordinarily construed as mandatory or directory,
as opposed to permissive [citations], particularly when ... the Legislature has used both the terms
‘shall’ and ‘may’ in the same statute. [Citations.] Furthermore, when a statute uses language such
as ‘at least,’ it is a good indication that the Legislature meant precisely that: that at least that amount
of time is the reasonable amount of time needed for purposes of due process. [Citation.]” (Judith
P. v. Superior Court (2002) 102 Cal.App.4th 535, 551-552, 126 Cal.Rptr.2d 14 (Judith P.).)


The legislative history of section 527.8 further supports a reading that its stated deadline is
mandatory, rather than discretionary. “Section 527.8 was *947  enacted in 1994 to establish
parallel provisions to section 527.6 [authorizing civil harassment restraining orders]. It authorized
any employer to pursue a TRO and an injunction on behalf of its employees to prevent threats
or acts of violence by either another employee or [a] third person. Given that section 527.6
only allowed injunctive relief for natural persons [citation], section 527.8 was enacted to allow
a corporate employer **846  to bring such an action on behalf of an employee. Section 527.8
was thus intended to enable employers to seek the same remedy for its employees as section
527.6 provides for natural persons. The express intent of the author of the legislation was to
address the growing phenomenon in California of workplace violence by providing employers
with injunctive relief so as to prevent such acts of workplace violence. (Sen. Rules Com., 3d
reading analysis of Assem. Bill No. 68 (1993-1994 First Ex. Sess.) Aug. 31, 1994; Assem. Bill
No. 68, Concurrence in Sen. Amends. (1993-1994 First Ex. Sess.) Aug. 31, 1994; Sen. Com.
on Judiciary, Analysis of Assem. Bill No. 68 (1993-1994 First Ex. Sess.) as amended June 30,
1994.)” (Scripps, supra, 72 Cal.App.4th at pp. 333-334, 85 Cal.Rptr.2d 86, fn. omitted; accord
USS-Posco Industries v. Edwards (2003) 111 Cal.App.4th 436, 443, 4 Cal.Rptr.3d 54.) In enacting
section 527.8, the Legislature expressly declared its intent to “provide employers with traditional
prohibitory injunctive relief on behalf of their employees who have suffered unlawful violence or a
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credible threat of such violence from facing more in the future.” (Scripps, at p. 334, 85 Cal.Rptr.2d
86.)


[9] Under “traditional prohibitory injunctive relief,” the trial court must dissolve a temporary
injunction if the matter comes on for hearing on the preliminary injunction and the party seeking
the injunction has not had notice of the hearing personally served on the responding party in
compliance with the relevant statute. (§ 527, subd. (d)(2).) While section 527.8 does not include
this specific requirement, it is part of the same “scheme of law” as section 527 (see Scripps, supra,
72 Cal.App.4th at p. 332, 85 Cal.Rptr.2d 86), such that it would be incongruous to read section
527.8 to allow a court to proceed without proper notice in workplace violence restraining order
actions when it could not do so in other injunction proceedings. We observe that the purpose
of the deadline is to provide protection to the individual potentially being made subject to a
more permanent injunction. “A statute designed to provide protection for individuals is generally
construed to have mandatory effect [citations], while provisions enacted to secure the orderly
conduct of business (as opposed to provisions enacted for the benefit of the individual) are
directory. [Citations.]” (Judith P., supra, 102 Cal.App.4th at p. 552, 126 Cal.Rptr.2d 14.)


[10] The requirement that five days' notice be given prior to holding a hearing on an injunction
under section 527.8 is akin to the requirement that parties *948  receive 15 days' notice prior
to trial under section 594, subdivision (a). 5  The hearing required by section 527.8, subdivision
(j) is effectively the trial on the matter. Under section 594, subdivision (a), the 15 days' notice
requirement if the party does not appear for trial is “mandatory and jurisdictional; a judgment
entered following a trial conducted in violation of the requirement is void. [Citations.]” (Urethane
Foam Experts, Inc. v. Latimer (1995) 31 Cal.App.4th 763, 767, 37 Cal.Rptr.2d 404.) **847
“Proceeding to judgment in the absence of a party is an extraordinary and disfavored practice in
Anglo-American jurisprudence: ‘[T]he policy of the law is to have every litigated case tried upon
its merits ....’ [Citations.]” (Au-Yang v. Barton (1999) 21 Cal.4th 958, 963, 90 Cal.Rptr.2d 227, 987
P.2d 697 (Au-Yang) [trial court lacked jurisdiction to proceed in party's absence when it advanced
trial date to a date less than 15 days away, such that the defendant could not receive the statutorily
required notice].) In a workplace violence restraining order action, the notice requirements of
section 527.8 serve the same policy goals, while simultaneously furthering the purpose of the
restraining order, to protect from further unlawful violence or threats of violence. (§ 527.8, subds.
(a) & (j); see Scripps, supra, 72 Cal.App.4th at pp. 333-334, 85 Cal.Rptr.2d 86.)


5 “In superior courts either party may bring an issue to trial or to a hearing, and, in the absence
of the adverse party, unless the court, for good cause, otherwise directs, may proceed with
the case and take a dismissal of the action, or a verdict, or judgment, as the case may require;
provided, however, if the issue to be tried is an issue of fact, proof shall first be made to
the satisfaction of the court that the adverse party has had 15 days' notice of such trial or
five days' notice of the trial in an unlawful detainer action as specified in subdivision (b).
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If the adverse party has served notice of trial upon the party seeking the dismissal, verdict,
or judgment at least five days prior to the trial, the adverse party shall be deemed to have
had notice.” (§ 594, subd. (a).)


Severson & Werson argues that all the statute requires is “reasonable notice,” asking us to find
four days, rather than five, to be reasonable. 6  In support of this argument, Severson & Werson
cites Drummey v. State Bd. of Funeral Directors and Embalmers (1939) 13 Cal.2d 75, 80, 87
P.2d 848 (Drummey), wherein the statute at issue allowed the State Board of Funeral Directors
and Embalmers to revoke or suspend licenses “after proper hearing and notice to the licensee.”
The appellants in Drummey conceded they received “reasonable notice”; they argued the statute
should have specified “the form, manner, [and] extent or duration of notice ....” (Ibid.) The
Supreme Court held, “Due process does not require any particular form of notice or method of
procedure. If the statute provides for reasonable notice and a reasonable opportunity to be heard,
that is all that is required. [Citations.]” (Ibid.) But section 527.8 does not require “reasonable” or
“proper” notice; it sets forth a specific time by which the petitioner in a workplace violence *949
restraining order action must have notice served on the respondent, evidencing the Legislature's
policy determination that five days' notice is reasonable and proper. (See Au-Yang, supra, 21
Cal.4th at pp. 962, 965, 90 Cal.Rptr.2d 227, 987 P.2d 697.)


6 In his reply brief, Sepehry-Fard asks this court to disregard Severson & Werson's responsive
brief, alleging Severson & Werson “did not address [Sepehry-Fard's] contention that
[Severson & Werson] and the inferior court did not furnish notice and an opportunity to
[Sepehry-Fard] to be heard.” Severson & Werson did address this contention.


Severson & Werson further argues section 527.8 is not jurisdictional because it allows the court
to shorten the notice period on the motion of a party or the court showing good cause to do so.
Aside from referencing section 527.8, subdivision (m), Severson & Werson does not cite any
additional legal authority in support of this position, nor did we find any authority precluding us
from interpreting the statute as being jurisdictional based on the court's ability to shorten time.
Most importantly, as discussed in part II.B.3., post, there is nothing in the record to indicate either
Severson & Werson or the trial court made a motion to shorten time, or that the trial court found
good cause to do so.


[11] Based on the above, we interpret section 528.7 to include a mandatory requirement that the
person subject to a workplace violence restraining order must receive at least five days' notice
of the hearing absent a motion seeking shortened time and a showing of good cause. Failure to
comply with the statutory requirement violates the restrained party's due process rights. 7
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7 We limit this holding to the factual circumstances presented in this case, wherein the subject
of the proposed restraining order did not appear at the hearing. We do not reach the issue of
whether the requirement is jurisdictional if the proposed subject in fact appears.


**848  3. The Record Does Not Support an Inference of Good Cause To Shorten Time


[12] Severson & Werson asks this court to presume that the trial court exercised its discretion
under section 527.8 to shorten the time for notice. While it is true the appellate court must presume
the order to be correct (Jameson v. Desta (2018) 5 Cal.5th 594, 608-609, 234 Cal.Rptr.3d 831, 420
P.3d 746), indulging all “intendments and presumptions” to support the order “on matters as to
which the record is silent,” (Denham v. Superior Court (1970) 2 Cal.3d 557, 564, 86 Cal.Rptr. 65,
468 P.2d 193, italics added), the record here is not silent on the issue of notice. Severson & Werson
did not ask the court to shorten notice prior to the hearing. Prior to the hearing, the court did not
give notice of its own motion to shorten the required notice period. While the record indicates the
court arguably learned notice was not timely at the hearing on September 5, 2017 8 , there was no
opportunity for the court to give Sepehry-Fard notice of its own motion to shorten time. Nor was
*950  there any indication on the record that the trial court considered whether good cause existed
to shorten time. 9  We conclude the record clearly shows what the trial court did at the September
5, 2017 hearing, and we will not presume it did something different (i.e., shortened time for notice
on a showing of good cause). (See Border Business Park, Inc. v. City of San Diego (2006) 142
Cal.App.4th 1538, 1550, 49 Cal.Rptr.3d 259; Lafayette Morehouse Inc. v. Chronicle Publishing
Co. (1995) 39 Cal.App.4th 1379, 1384, 46 Cal.Rptr.2d 542.)


8 Aspinwall informed the court Severson & Werson had Sepehry-Fard served “on Friday.” If
September 1, the date of service, was a Friday, September 5, the date of the hearing, fell on
a Tuesday, suggesting the trial court could have determined service was improper based on
Aspinwall's statement.


9 On appeal, Severson & Werson filed a respondent's appendix, consisting of two documents
filed in a civil action against Sepehry-Fard in Santa Clara County Superior Court (case No.
17CV314286): an ex parte application to have an unlawful detainer complaint served on
Sepehry-Fard by posting and mail, and an order granting that request, signed on September
5, 2017, by the same judicial officer who conducted the workplace violence restraining order
hearing at issue in this appeal. In the application, Severson & Werson, as attorneys for the
plaintiff in the matter, alleged attempts at personal or substituted service of the unlawful
detainer complaint would be futile. Severson & Werson argues this indicates the judicial
officer knew of good cause to shorten time for notice of the workplace. There is nothing in the
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record on appeal showing the judicial officer received or considered this ex parte application
prior to holding the workplace violence restraining order hearing.


4. The Error Requires Per Se Reversal


[13] Even if we find section 527.8 mandated service at least five days prior to the hearing,
Severson & Werson contends Sepehry-Fard has not met his burden to show prejudice as a result of
the trial court's error. However, we conclude the trial court's failure to afford Sepehry-Fard proper
notice and an opportunity to be heard constitutes a structural error that requires reversal regardless
of Sepehry-Fard's ability to show prejudice or not. 10


10 Sepehry-Fard did not explicitly discuss any purported prejudice in his opening appellate
brief. In reply to Severson & Werson's contention that he failed to show prejudice, Sepehry-
Fard addresses the alleged prejudice he suffered as a result of the court's order. Given our
ruling, we do not need to determine whether his arguments otherwise meet the burden to
show prejudice.


**849  [14]  [15]  [16]  [17]  [18]  [19] While the California Constitution generally prohibits
a reviewing court from reversing a trial court order without a showing of prejudice (Cal.
Const., art. VI, § 13), “even under article VI, section 13, an error is reversible per se when
it constitutes ‘a “ ‘structural [defect] in the ... trial mechanism’ ” that defies evaluation for
harmlessness.’ [Citations.]” (F.P. v. Monier (2017) 3 Cal.5th 1099, 1108, 225 Cal.Rptr.3d 504, 405
P.3d 1076.) Such errors affect “the framework within which the trial proceeds, rather than simply an
error in the trial process itself,” thus affecting the entire conduct of the trial from beginning to end.
(Arizona v. Fulminante (1991) 499 U.S. 279, 309-310, 111 S.Ct. 1246, 113 L.Ed.2d 302.) Structural
errors require per se reversal “because it cannot be fairly determined how a trial would have been
resolved if the grave error had not occurred.” ( *951  People v. Anzalone (2013) 56 Cal.4th 545,
554, 155 Cal.Rptr.3d 352, 298 P.3d 849.) The effects of the error are “ ‘ “unmeasurable” ’ and ‘
“def[y] analysis by ‘harmless-error’ standards.” ’ [Citations.]” (Sandquist v. Lebo Automotive, Inc.
(2016) 1 Cal.5th 233, 261, 205 Cal.Rptr.3d 359, 376 P.3d 506, overruled in part on other grounds
in Lamps Plus, Inc. v. Varela (2019) ––– U.S. –––– [139 S.Ct. 1407, 1417-1419].) “ ‘In the civil
context, structural error typically occurs when the trial court violates a party's right to due process
by denying the party a fair hearing. [Citation.] ... ‘A structural error requires reversal without
regard to the strength of the evidence or other circumstances. [Citation.]’ [Citation.]” (Aulisio v.
Bancroft (2014) 230 Cal.App.4th 1516, 1527, 179 Cal.Rptr.3d 408.)


Here, the trial court's decision to proceed in Sepehry-Fard's absence without proper notice to
Sepehry-Fard effectively denied him the right to a fair hearing. He alleges Severson & Werson
“lied” to the court in presenting its case, both in the pleadings and in the testimony given at
the hearing; Sepehry-Fard was not properly able to respond. Sepehry-Fard further questions the
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accuracy of the court reporter's transcript, and raises objections to several portions of testimony,
issues he was precluded from raising because he did not receive proper notice of the hearing. 11


Additionally, the error in notice did not occur during the presentation of the case; it happened
before the hearing and thus precludes “an after-the-event assessment of the error. Unlike erroneous
admission of evidence or improper instructions, which can be reviewed in light of the evidence
or instructions as a whole, the impact of having less than the statutorily mandated minimum time
within which to (1) confer with one's lawyer, (2) contact witnesses, (3) obtain documents, (4)
prepare for examination and cross-examination, and (5) hone one's arguments, is impossible for
either a trial court or an appellate court to assess.” (Judith P., supra, 102 Cal.App.4th at p. 557,
126 Cal.Rptr.2d 14.) Determining prejudice in this context would require “a speculative inquiry
into what might have occurred in an alternate universe.” (United States v. Gonzalez-Lopez (2006)
548 U.S. 140, 150, 126 S.Ct. 2557, 165 L.Ed.2d 409; see In re James F. (2008) 42 Cal.4th 901,
914-915, 70 Cal.Rptr.3d 358, 174 P.3d 180.) We therefore conclude that the error is a structural
defect requiring reversal of the trial court's order without regard to prejudice.


11 As we dispose of the appeal on the basis of the structural error, we will not address these
objections on appeal. (See Conservatorship of Kevin M. (1996) 49 Cal.App.4th 79, 91, 56
Cal.Rptr.2d 765.)


**850  C. Sepehry-Fard Has Not Cited to Sufficient Evidence in the Record To Support
His Other Claims


Sepehry-Fard alleges the trial court colluded with Severson & Werson to deprive him of his
rights in both the instant matter and another *952  action Sepehry-Fard filed in Santa Clara
County Superior Court (Sepehry-Fard v. Guzzetta (2015, No. 2015-1-CH-006656)), a case in
which Sepehry-Fard sought a civil harassment restraining order against Severson & Werson (the
civil harassment action). He also contends the trial court evidenced bias against him in the instant
action and the civil harassment action. Sepehry-Fard does not cite to the record in this action in
support of any of his contentions. His failure to do so is fatal to his arguments. (See Cal. Rules of
Court, rule 8.204(a)(1)(C) & (2)(C); Nwosu v. Uba (2004) 122 Cal.App.4th 1229, 1246-1247, 19
Cal.Rptr.3d 416 [self-represented parties must follow correct rules of procedure and failure to do
so can result in waiver of challenges on appeal].)


[20]  [21] We previously denied Sepehry-Fard's request to have the records from the civil
harassment action transferred to this court. To the extent Sepehry-Fard, in this appeal, asks us to
review any orders issued by the trial court in the civil harassment action, his time to seek review
has long since passed. 12  To the extent he asks us to consider events that took place in the civil
harassment action or other lawsuits as evidence of the court's bias or collusion in the instant matter,
Sepehry-Fard has not provided a sufficient record. 13  Looking only at the events that took place in
the instant matter, as reflected in the available record, we do not conclude the trial court engaged in
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bias or collusion when it proceeded with the hearing on September 5, 2017, without proper notice
to Sepehry-Fard. A trial court's rulings against a party, even if erroneous, do not, by themselves,
support a charge of bias. (See *953  People v. Pearson (2013) 56 Cal.4th 393, 447, 154 Cal.Rptr.3d
541, 297 P.3d 793.) We therefore find no merit to these claims on appeal.


12 Although the record on appeal does not contain pleadings from the civil harassment action
necessary to determine the appropriate timing of an appeal, in his opening brief, Sepehry-
Fard claims the trial court dismissed the action after he failed to pay the required court
fees, despite his contention he was entitled to a fee waiver under the Government Code. In
response, Severson & Werson indicated the court did so in 2015, a fact Sepehry-Fard does
not dispute in his reply brief. Any appeal of the resulting order of dismissal should have been
filed in 2016 at the latest. (See Cal. Rules of Court, rule 8.104.)


13 We deny Sepehry-Fard's March 5, 2019 request to take judicial notice of two exhibits.
Sepehry-Fard describes the first exhibit, designated as “RJN Exhibit 1,” as an “order granting
preemptory challenge against the inferior court judge in Case Number 17 CV 314286.”
What Sepehry-Fard attached as “RJN Exhibit 1” to his request is a “Request for Action”
filed December 22, 2017, in Nationstar Mortgage, LLC v. Sepehry-Fard (Super. Ct. Santa
Clara County, No. 17CV314286), in which a deputy clerk of the court asked the assigned
judicial officer to confirm whether the “peremptory challenge CCP 170.6” Sepehry-Fard
filed on December 20, 2017, was timely. The court answered “yes.” Although arguably a
proper subject of judicial notice (see Evid. Code, §§ 452, subd. (d); 453), the document
does not reflect the basis for any order granting a challenge to the judge, and thus is not
relevant to resolution of the instant proceedings. (See National Asian American Coalition v.
Brown (2018) 25 Cal.App.5th 60, 69, fn. 6, 235 Cal.Rptr.3d 415, review granted and cause
transferred Oct. 10, 2018, S250687; Towns v. Davidson (2007) 147 Cal.App.4th 461, 473, fn.
3, 54 Cal.Rptr.3d 568.) Sepehry-Fard has not shown that the second exhibit, “RJN Exhibit
2,” a purported printout from the Severson & Werson website, is subject to either mandatory
or discretionary judicial notice under Evidence Code section 451 or 452.


**851  III. DISPOSITION


The September 6, 2017 order granting a workplace violence restraining order against Sepehry-
Fard is reversed.


Bamattre-Manoukian, J., and Danner, J., concurred.
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11 Cal.5th 842
Supreme Court of California.


Luis Alexandro SHALABI, Plaintiff and Appellant,
v.


CITY OF FONTANA et al., Defendants and Respondents.


S256665
|


July 12, 2021


Synopsis
Background: Son brought action against city and several of its police officers for deprivation of
civil rights under § 1983, alleging that officers wrongfully shot and killed son's father. Following
bifurcated bench trial concerning whether son's action was barred by relevant two-year statute
of limitations, the Superior Court, San Bernardino County, No. CIVDS1314694, Wilfred J.
Schneider, J., determined that son's 18th birthday had to be included in calculating limitations
period, that son filed suit one day outside limitations period, and that action thus was time barred.
Son appealed. The Fourth District Court of Appeal, 35 Cal.App.5th 639, 247 Cal.Rptr.3d 268,
reversed. The Supreme Court granted review.


Holdings: The Supreme Court, Cantil-Sakauye, Chief Justice, held that:


[1] in cases in which the statute of limitations is tolled based on a plaintiff minor's age, as set
forth in the statute governing the computation of time, the day after tolling ends is excluded in
calculating whether an action is timely filed, disapproving Ex Parte Wood, 5 Cal.App. 471, 90 P.
961, People v. Dudley, 53 Cal.App.2d 181, 127 P.2d 569, Justus v. Atchison, 19 Cal.3d 564, 565
P.2d 122, 139 Cal.Rptr. 97, Johnson v. Superior Court, 208 Cal.App.3d 1093, 256 Cal.Rptr. 651,
and In re Harris, 5 Cal.4th 813, 855 P.2d 391, 21 Cal.Rptr.2d 373, and


[2] day of son's 18th birthday was excluded from calculation of when two-year statute of limitations
began to run.


Affirmed.


Procedural Posture(s): Petition for Discretionary Review; On Appeal; Judgment.
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West Headnotes (9)


[1] Civil Rights Time to Sue
A § 1983 cause of action is subject to the forum state's statute of limitations for personal
injury torts. 42 U.S.C.A. § 1983.


3 Cases that cite this headnote


[2] Courts Decisions of United States Courts as Authority in State Courts
Federal law governs when a cause of action accrues and when the statute of limitations
begins to run on a federal civil rights cause of action.


3 Cases that cite this headnote


[3] Limitation of Actions Suspension or stay in general;  equitable tolling
A tolling provision suspends the running of a limitations period.


1 Cases that cite this headnote


[4] Courts Decisions of United States Courts as Authority in State Courts
State law controls the tolling of the statute of limitations for a federal civil rights claim.


2 Cases that cite this headnote


[5] Limitation of Actions Causes of action in general
The ordinary rule of computation of time for determining when a statute of limitations
begins to run is set forth by statute. Cal. Civ. Proc. Code § 12.


[6] Time Limitation of actions
Consistent with the need for certainty in the method of computing time for determining
when the statute of limitations begins to run, a case will not be found to come under an
exception to the general rule that the time in which any act provided by law is to be done
is computed by excluding the first day, unless there is a clear expression of provision for
a different method of computation. Cal. Civ. Proc. Code § 12.
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[7] Time Limitation of actions
When a limitations provision requires that an action be brought “within” a specified time,
the first day of that period is excluded, as required by the statute governing the computation
of time. Cal. Civ. Proc. Code § 12.


[8] Time Limitation of actions
In cases in which the statute of limitations is tolled based on a plaintiff minor's age, as
set forth in the statute governing the computation of time, the day after tolling ends is
excluded in calculating whether an action is timely filed; disapproving Ex Parte Wood, 5
Cal.App. 471, 90 P. 961, People v. Dudley, 53 Cal.App.2d 181, 127 P.2d 569, Justus v.
Atchison, 19 Cal.3d 564, 565 P.2d 122, 139 Cal.Rptr. 97, Johnson v. Superior Court, 208
Cal.App.3d 1093, 256 Cal.Rptr. 651, and In re Harris, 5 Cal.4th 813, 855 P.2d 391, 21
Cal.Rptr.2d 373. Cal. Civ. Proc. Code § 12.


[9] Time Limitation of actions
Day of son's 18th birthday was excluded from calculation of when two-year statute of
limitations for son to bring § 1983 wrongful-death action against city and city police
officers, arising from officers' shooting and killing father, began to run; statute setting
forth ordinary rule of computation of time excluded son's 18th birthday, and neither statute
of limitations regarding wrongful-death claim, which simply required that the action be
brought “[w]ithin two years[,]” nor language of age-based tolling statute, clearly expressed
exception to ordinary rule. 42 U.S.C.A. § 1983; Cal. Civ. Proc. Code §§ 12, 335.1, 352(a).


Witkin Library Reference: 3 Witkin, Cal. Procedure (5th ed. 2008) Actions, § 507
[Computing Time.]


1 Cases that cite this headnote


**715  ***599  Fourth Appellate District, Division Two, E069671, San Bernardino County
Superior Court, CIVDS1314694
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Opinion


Opinion of the Court by Cantil-Sakauye, C. J.


*844  The statute of limitations is a law that sets the maximum amount of time within which legal
proceedings may be initiated. *845  As established by Code of Civil Procedure section 12, 1  the
general rule for computing the time by which a plaintiff must bring a cause of action is to exclude
the first day of the limitations period and include the last day.


1 All subsequent undesignated statutory references are to the Code of Civil Procedure.


A tolling provision suspends the running of a limitations period. When a minor is injured, the
statute of limitations for any claim arising from the injury is tolled until the minor reaches age 18.
(Code Civ. Proc., § 352, subd. (a); Fam. Code, § 6500.) We granted review in this matter to decide
whether, in cases in which the statute of limitations is tolled based on the plaintiff minor's age, the
day after which the tolling period ends is either included or excluded in calculating whether an
action is timely filed within the limitations period.


Here, the Court of Appeal held, consistent with section 12, that a minor's 18th birthday is excluded
in calculating when the statute of limitations begins to run. The appellate court acknowledged
that this court had reached a different conclusion more than a century earlier in Ganahl v. Soher
(1884) 2 Cal.Unrep. 415, 5 P. 80 (Ganahl I), an unreported Supreme Court decision, but it resolved
that Ganahl I was not controlling because that decision did not explicitly address the applicability
of section 12. (Shalabi v. City of Fontana (2019) 35 Cal.App.5th 639, 644, 247 Cal.Rptr.3d 268
(Shalabi).)


We agree with the Court of Appeal's conclusion that an individual's 18th birthday is excluded
when calculating the applicable limitations period. As articulated in section 12, the ordinary rule
for computation of time excludes the first day and includes the last. We have long held that
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significant public order and security considerations ***600  compel a definite and certain method
of computing time. Before a given case will be deemed to fall outside the general rule, there must
be a clearly expressed intention that a different method of computation was intended and provided
for. No such intent, compelling reason, **716  or direction is evident from the relevant statutory
language or history.


We also agree that our decision in Ganahl I, supra, 2 Cal.Unrep. 415, 5 P. 80 is not binding, but not
for the reason expressed by the Court of Appeal. This court granted hearing in bank in Ganahl I and
issued a subsequent superseding decision, thereby vacating Ganahl I. And so, although defendants
in this case now urge us to uphold and not “overrule” the initial decision in Ganahl I, there is in fact
nothing to uphold or overrule, because the former decision never possessed precedential authority.
Nor does the reasoning set out in that vacated decision have persuasive force. Accordingly, we
affirm the judgment of the Court of Appeal.


*846  I. FACTUAL AND PROCEDURAL BACKGROUND


On December 3, 2013, plaintiff Luis Alexandro Shalabi filed a lawsuit against the City of Fontana
and several of its police officers (collectively, defendants) asserting a deprivation of civil rights
under title 42 United States Code section 1983 (section 1983 claim). Plaintiff alleged that on May
14, 2011, one of the officers wrongfully shot and killed plaintiff's father. Plaintiff was a minor at
the time of his father's death.


The parties agreed to a bifurcated bench trial (§ 1048, subd. (b)) concerning whether plaintiff's
section 1983 claim was barred by the relevant two-year statute of limitations. The parties stipulated
to the following facts: (1) plaintiff's date of birth is December 3, 1993; (2) plaintiff reached the
age of majority on December 3, 2011; and (3) plaintiff filed his original complaint on December
3, 2013.


The trial court ruled that plaintiff's claim was time-barred because he filed suit one day outside the
two-year limitations period. It found that plaintiff's 18th birthday must be included in calculating
the limitations period, and, accordingly, plaintiff's lawsuit had to be filed by December 2, 2013.
The court relied on the unreported decision in Ganahl I, supra, 2 Cal.Unrep. 415, 5 P. 80, 2  which,
in its analysis, included the date on which the plaintiff reached the age of majority in calculating
when the applicable statute of limitations period commenced after tolling during minority ended.


2 Approximately 1,800 opinions rendered over the course of this court's first six decades
were, through inadvertence or otherwise, not published in the California Official Reports.
(See generally, 1–7 Cal.Unrep. (1913); 1 Cal.Unrep. at p. v [describing the history and
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highlighting “the extent to which the unreported decisions have been cited by courts and
legal writers,” and asserting that “the intrinsic value revealed in the opinions themselves ...
have placed the question of their importance to the practitioner beyond all controversy”].)
Most of these Supreme Court cases set out in the seven volumes of California Unreported
Cases remain precedential unless and until overruled. (In re Harris (1993) 5 Cal.4th 813,
849, fn. 18, 21 Cal.Rptr.2d 373, 855 P.2d 391; Estate of Little  (1937) 23 Cal.App.2d 40,
43, 72 P.2d 213 [Supreme Court cases that have not been ordered officially reported are
nonetheless binding upon lower courts].)


Plaintiff appealed, and the Court of Appeal reversed. (Shalabi, supra, 35 Cal.App.5th 639, 247
Cal.Rptr.3d 268.) It held that plaintiff's 18th birthday should have been excluded pursuant to
section 12 in calculating when the statute of limitations period started running after tolling during
minority ended. (Shalabi, at pp. 643–644, 247 Cal.Rptr.3d 268.) It also determined ***601  that
the 1884 opinion in Ganahl I was not controlling in light of that decision's failure to address section
12. (Shalabi, at p. 644, 247 Cal.Rptr.3d 268.) “Because [Ganahl I] did not cite section 12 or explain
how the court could create an exception to a law created by the Legislature,” the Court of Appeal
reasoned, “we conclude [Ganahl I] is not binding authority on the *847  issue of how to calculate
time under section 12.” (Ibid.) Counting two years from December 4, 2011, the day after plaintiff's
birthday, the appellate court held that plaintiff's complaint was timely filed. (Id. at p. 643, 247
Cal.Rptr.3d 268.) It observed that “[i]f the Legislature prefers to include a plaintiff's birthday when
calculating time in cases in which the statute of limitations has been tolled awaiting the plaintiff's
18th birthday, then the Legislature — not this court — must create that exception.” (Id. at p. 644,
247 Cal.Rptr.3d 268.)


We granted review.


II. DISCUSSION


[1]  [2] A section 1983 cause of action is subject to the forum state's statute of limitations **717
for personal injury torts. (Wallace v. Kato (2007) 549 U.S. 384, 387, 127 S.Ct. 1091, 166 L.Ed.2d
973 (Wallace).) California's statute of limitations governing a personal injury claim is two years.
(§ 335.1 [“Within two years: An action ... for the death of ... an individual caused by the wrongful
act or neglect of another”].) Federal law governs when a cause of action accrues and when the
statute of limitations begins to run on a federal civil rights cause of action. (Cabrera v. City of
Huntington Park (9th Cir. 1998) 159 F.3d 374, 379 (Cabrera).) Plaintiff's federal civil rights cause
of action based on his father's death accrued at the time of death. (Estate of B.I.C. v. Gillen (10th
Cir. 2013) 710 F.3d 1168, 1176.)


[3]  [4] A tolling provision suspends the running of a limitations period. We have analogized
tolling to “the stopping and restarting of a clock.” (People v. Leiva (2013) 56 Cal.4th 498, 507,
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154 Cal.Rptr.3d 634, 297 P.3d 870.) State law controls the tolling of the statute of limitations for a
federal civil rights claim. (Wallace, supra, 549 U.S. at p. 394, 127 S.Ct. 1091.) In California, when
a minor is injured, the statute of limitations is tolled during minority and until the minor turns 18.
(Code Civ. Proc., § 352, subd. (a) [“If a person entitled to bring an action ... is, at the time the cause
of action accrued ... under the age of majority ..., the time of the disability is not part of the time
limited for the commencement of the action”]; Fam. Code, § 6500 [“A minor is an individual who
is under 18 years of age. The period of minority is calculated from the first minute of the day on
which the individual is born to the same minute of the corresponding day completing the period of
minority”]; In re Harris, supra, 5 Cal.4th at p. 845, 21 Cal.Rptr.2d 373, 855 P.2d 391 [“the period
of minority terminates on the first minute of one's 18th birthday”].)


Thus, the two-year statute of limitations governing plaintiff's federal civil rights cause of action,
triggered by the death of his father, was tolled while plaintiff was a minor. We now turn to the
question of whether plaintiff's 18th birthday — the day after the tolling period ended — should be
included or excluded in calculating plaintiff's final date by which to file suit.


*848  [5] Section 12 sets forth “the ordinary rule of computation of time.” (Ley v. Dominguez
(1931) 212 Cal. 587, 594, 299 P. 713 (Ley).) This section provides in full: “The time in which any
act provided by law is to be done is computed by excluding the first day, and including the last,
unless the last day is a holiday, and then it is also excluded.” ***602  (§ 12.) This general statutory
rule was first codified in 1850 as section 307 of the Original Practice Act 3  and has remained
unchanged since its enactment in 1872. (§ 12; see Cabrera, supra, 159 F.3d at p. 379.)


3 Section 307 of the Original Practice Act similarly provided: “The time within which an act
is done, as herein provided, shall be computed by excluding the first day and including the
last; if the last day be Sunday, it shall be excluded.” (Stats. 1850, ch. 142, § 307, p. 455.)


Prior to the enactment of the general rule, the cases were not in agreement regarding whether
the first day was included or excluded in computing a time period. (People v. Clayton (1993) 18
Cal.App.4th 440, 443, 22 Cal.Rptr.2d 371 (Clayton).) “In early common law cases, where the
computation was to be made from the doing of an act, the usual practice was to include the day
when that act was done. [Citations.] In later cases, however, this rule of construction was gradually
repudiated and the rule excluding the first day of the period was adopted. [Citation.] For more than
two centuries, however, the cases were in conflict and there was no fixed rule.” (Ibid., fn. omitted.)
Thereafter, Lord Mansfield set forth a rule that was dependent upon the context and subject matter
of each case. (Ibid.) The general statutory rule was subsequently enacted to resolve and foreclose
any otherwise inherent uncertainty in computing a time period based on the circumstances of each
case. (Id. at p. 444, 22 Cal.Rptr.2d 371.)
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[6] A uniform rule governing the method of computing time promotes clarity and stability. (See
Ley, supra, 212 Cal. at pp. 594–595, 299 P. 713.) In Ley, we explained that “[t]he gravest
considerations of public order and security require that the method of computing time be definite
and certain.” (Id. at p. 594, 299 P. 713.) In keeping with these important **718  policy concerns, we
held that “[b]efore a given case will be deemed to come under an exception to the general rule the
intention must be clearly expressed that a different method of computation was provided for.” (Id.
at p. 595, 299 P. 713; see also In re Rodriguez (1964) 60 Cal.2d 822, 825–826, 36 Cal.Rptr. 609,
388 P.2d 881.) Put differently: “Consistent with the need for certainty in the method of computing
time, a case will not be found to come under an exception to the general rule unless there is a
clear expression of provision for a different method of computation.” (DeLeon v. Bay Area Rapid
Transit Dist. (1983) 33 Cal.3d 456, 460–461, 189 Cal.Rptr. 181, 658 P.2d 108.)


In Ley, we rejected the argument that section 12 did not apply in calculating when a 30-day
publication period specified in a city charter began *849  to run. (Ley, supra, 212 Cal. at p. 594,
299 P. 713.) We elucidated: “The express language ... of the charter is that no ordinance shall go
into effect ‘until’ the expiration of thirty days from its publication. Properly interpreted, this would
seem to mean thirty days after the publication, which necessarily excludes the day of publication.
[¶] We can see no reason for applying to the above charter provisions a method of reckoning
different from and an exception to the ordinary method of computation.” (Ibid.)


Subsequent to our decision in Ley, appellate courts have held that “[a]bsent a compelling reason
for a departure, [section 12] governs the calculation of all statutorily prescribed time periods.” (In
re Anthony B. (2002) 104 Cal.App.4th 677, 682, 128 Cal.Rptr.2d 349; see ibid. [“Our Supreme
Court has encouraged the use of uniform rules so that the method of computing time not be a
source of doubt or confusion”]; see also ***603  Latinos Unidos de Napa v. City of Napa (2011)
196 Cal.App.4th 1154, 1161, 127 Cal.Rptr.3d 469 [“Defendants identify no clear expression of
intent, or compelling reason, to except the computation of the [statutory limitations period] from
the general rule of ... section 12”]; Clayton, supra, 18 Cal.App.4th at p. 445, 22 Cal.Rptr.2d
371, fn. omitted [“Given the unambiguous language of [the statute of limitations], the uniform
method adopted by the Legislature for computing days within which an act provided by law is
to be done, and our Supreme Court's encouragement that the general rule be used absent a clear
intent to the contrary, we hold that the 10-day period ... is to be computed by excluding the [first]
day”]; Mox, Inc. v. Leventhal (1928) 89 Cal.App. 253, 256, 264 P. 562 (Mox) [§ 12 “is a general
rule for computing time, applicable to any act which is required by law, except where a statute
specifically otherwise provides”].) In Wixted v. Fletcher (1961) 192 Cal.App.2d 706, 13 Cal.Rptr.
734 (Wixted), the Court of Appeal aptly summarized the reason for the rule as follows: “[N]ot
only do ‘considerations of public order and security require that the method of computing time be
definite and certain,’ but some measure of uniformity in the law is achieved by adherence to the
principles declared in [Ley]. Thus, for years the rule of the first day's exclusion has been applied
in a variety of procedural situations .... There are already enough legal subtleties without adding
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the further refinement that one rule of time computation must be applied to certain statutes of
limitation and still another to procedural situations.” (Id. at p. 709, 13 Cal.Rptr. 734.)


Defendants argue that an exception to the general first day exclusion rule applies when, as here,
plaintiff has the whole of the first day to sue. They maintain that the law recognizes no fractions of
a day, and the purpose of section 12’s exclusion of the first day is to give parties the full measure
of days to satisfy statutory deadlines. Defendants assert that when the cause of action accrues on
a partially spent day, then that day is excluded under *850  section 12; but, they maintain, when a
cause of action accrues on the first minute of a day, that day should be included when calculating
the running of the statute of limitations.


We are unpersuaded. Although defendants claim that section 12 was enacted to ensure that
fractions of a day are not to be counted in calculating the applicable limitations period, no such
purpose is apparent from the statutory language or legislative history. Instead, as our prior decisions
demonstrate, the general rule for computing time was adopted to end the uncertainty inherent in
deciding **719  whether the first day is to be included or excluded based on the particular context
and subject matter of each case. (See, e.g., Dingley v. McDonald (1899) 124 Cal. 90, 95, 56 P.
790 [conflicting decisions concerning whether the first day should be included in the computation
of time was “set at rest by section 12 ..., which requires the exclusion of the first day”]; see also
Clayton, supra, 18 Cal.App.4th at p. 443, 22 Cal.Rptr.2d 371 [observing that “[f]or more than
two centuries [prior to the enactment of the general rule for computing time], ... the cases were in
conflict and there was no fixed rule” regarding whether to exclude or include the first day].)


The Association of Southern California Defense Counsel, amicus curiae on behalf of defendants,
asserts that interpreting section 12 to exclude a plaintiff's 18th birthday would clash with the
statutory definition of a year as being 365 days (Gov. Code, § 6803), because a plaintiff would
have 366 days to file suit, and thereby “thrust the statutes into inexorable conflict.” Again, we
are unconvinced. It is well settled that, generally speaking, if the 365th day falls on a Saturday,
Sunday, or a ***604  holiday, that day is also excluded, thereby giving a plaintiff more than a
“year” in which bring an action. (§§ 12, 12a, subd. (a); see, e.g., Alford v. Industrial Accident Com.
(1946) 28 Cal.2d 198, 200, 169 P.2d 641; Mox, supra, 89 Cal.App. at p. 257, 264 P. 562.) We do
not discern any serious difficulty for the lower courts in calculating such a limitations period.


Amicus curiae also asserts that section 12’s exclusion of the first day is “inextricably linked to
the law's refusal to recognize fractional days” and that there is no reason to apply the general rule
when a person attains the age of majority because an individual always turns 18 on the first minute
of his or her birthday. However, the statute instructs that “[t]he time in which any act provided
by law is to be done is computed by excluding the first day ....” (§ 12, italics added.) It does not
limit the first day exclusion rule to partially spent days. If the Legislature wished to exclude only
fractional days, it could have easily so stated. In light of the plain language of the statute, which
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has remained unchanged since its enactment in 1872 and does not limit its application to a first
“partial” day, we cannot conclude that the first day to sue *851  should be exempted from the
general rule, and therefore counted, when it is a “whole” day. Moreover, the legislative history
indicates that the general rule for computing time was enacted to achieve uniformity and certainty.
In our view, the significant goals of ensuring order and security weigh in favor of applying the
general rule governing computing time to calculating the applicable statute of limitations period
after tolling based on minority ends.


[7] We continue to adhere to our holding in Ley, that an exception to the ordinary rule for
computation of time must be clearly expressed in the limitations statute. (Ley, supra, 212 Cal. at
p. 595, 299 P. 713.) Turning to the statutory provisions at issue in this case, we perceive no such
expression of an intention to depart from the general rule for computation of time. The statute of
limitations regarding a wrongful death claim simply requires that the action be brought “[w]ithin
two years.” (§ 335.1.) It is well settled that when the limitations provision requires that an action
be brought “within” a specified time, the first day of that period is excluded, as required by section
12. (See, e.g., Scoville v. Anderson (1901) 131 Cal. 590, 594, 63 P. 1013 [excluding first day in
calculating whether an action was taken “within a month”]; Wixted, supra, 192 Cal.App.2d at pp.
707–709, 13 Cal.Rptr. 734.) Similarly, the language of the age-based tolling statute provides no
indication that the Legislature intended to include the first day after the tolling period ends in
calculating the statute of limitations deadline to file suit. (§ 352, subd. (a).) Section 352, subdivision
(a) provides that the time during which a plaintiff is under the age of majority “is not part of the
time limited for the commencement of the action.” Defendants do not identify a clear expression
of intent concerning the applicable limitations period or tolling provision sufficient to justify
excepting the computation of that time from the general rule of section 12.


Indeed, the legislative history of section 352 most reasonably supports an argument **720  that
section 12, properly construed, excludes the day a minor reaches the age of majority. In enacting
this tolling statute in 1872, the Legislature was focused on preserving the rights of children during
minority. (Williams v. Los Angeles Metropolitan Transit Authority (1968) 68 Cal.2d 599, 602,
68 Cal.Rptr. 297, 440 P.2d 497 [explaining that § 352, subd. (a) “effectuate[s] a deep and long
recognized principle of the common law and of this state: children are to be protected during their
minority ***605  from the destruction of their rights by the running of the statute of limitations”];
Barker v. Garza (2013) 218 Cal.App.4th 1449, 1462, 160 Cal.Rptr.3d 891 [recognizing “the
strong public policy in protecting minors from the sometimes harsh application of statutes of
limitations”]; see also Annot., Inclusion or Exclusion of First and Last Day for Purposes of Statute
of Limitations (1952) 20 A.L.R.2d 1249, § 2 [“The general policy of the law to protect rights and
prevent forfeitures has also been found to be applicable to the computation of time under statutes of
limitation”].) In *852  West Shield Investigations & Security Consultants v. Superior Court (2000)
82 Cal.App.4th 935, 98 Cal.Rptr.2d 612, the Court of Appeal succinctly described the rationale for
the age-based tolling provision as follows: “ ‘Because a minor does not have the understanding or
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experience of an adult, and because a minor may not bring an action except through a guardian ...
special safeguards are required to protect the minor's right of action.’ [Citation.] Therefore, statutes
of limitations are tolled to protect the minor's rights from being destroyed during the period of
disability. [Citations.] The tolling provision is not easily overcome.” (Id. at p. 947, 98 Cal.Rptr.2d
612.)


Consistent with the principles effectuated by section 352, subdivision (a), by allowing a minor
to exclude the first day on which he or she could personally sue (i.e., without a guardian) — the
individual's 18th birthday — from the applicable limitations period, the law better serves to protect
a minor's rights. Not only does such a construction ensure that a plaintiff minor receives the same
first day exclusion benefit as a plaintiff adult whose cause of action has accrued, but it also avoids
creating an exception to the generally applicable rule that could become a source of confusion and
error. Defendants do not identify any similarly significant objectives that would be achieved by
allowing a different method of computation under the circumstances.


Citing our unreported decision in Ganahl I, defendants maintain that this court has already
concluded that an exception to the general rule for computation of time applies after the tolling
period based on minority ends and that the Court of Appeal erred by not following Ganahl I.
Defendants recount that in Ganahl I, Henry Gordon Ganahl (Gordon) claimed title to land that had
been owned by Henry Ganahl, who died intestate. (Ganahl I, supra, 2 Cal.Unrep. at pp. 415–416,
5 P. 80.) The cited decision held that Gordon's lawsuit was barred by the statute of limitations. (Id.
at p. 416, 5 P. 80.) It observed that Gordon became of age “the first minute of the eleventh day of
April, 1876,” and therefore “he was entitled to commence an action for the recovery of whatever
interest he had in the land within the period of five years thereafter, but not after the expiration of
that period.” (Ibid.) The opinion reasoned: “In computing the period of five years we must include
the eleventh day of April, 1876, because, as the plaintiff in question attained his majority the first
minute of that day, he had the whole of the day in which to sue; and computing that as the first
day of the five years, the whole period of five years expired with the tenth day of April, 1881,
and the action not having been commenced until the eleventh of April, 1881, was barred by the
provisions of the statute.” (Ibid.) Although section 12 was enacted more than a decade before the
1884 Ganahl I decision, the opinion in Ganahl I does not consider the role of, or even mention,
this general rule governing computation of time.


*853  Putting aside the question of whether the Ganahl I decision stands for the proposition that,
notwithstanding section 12, the day after minority tolling ends is included ***606  in calculating
the applicable limitations period, we conclude that Ganahl I has no precedential authority. As
defendants acknowledge, we granted the plaintiffs’ “Petition for Hearing in Bank” in that case
and subsequently filed **721  a superseding opinion, Ganahl v. Soher (1885) 68 Cal. 95, 8 P. 650
(Ganahl II). In Ganahl II, we again upheld the trial court's ruling against Gordon — but this time
on the basis of a three-year, rather that the five-year, statute of limitations. (Id. at p. 96, 8 P. 650 [“At
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the time of sale the plaintiff, Henry Gordon Ganahl, was a minor, but he attained his majority more
than three years before the commencement of this action”].) Unlike the initial decision in Ganahl
I, our subsequent opinion in Ganahl II did not mention, let alone address, whether Gordon's 21st
birthday was included in calculating the applicable limitations period. (Compare Ganahl I, supra,
2 Cal.Unrep. at p. 416, 5 P. 80 with Ganahl II, supra, 68 Cal. at p. 96, 8 P. 650.)


The constitutional provisions applicable at the time of the Ganahl proceedings make clear that our
decision in Ganahl I was vacated as a matter of law and has never had any precedential authority.
Article VI, section 2 of the California Constitution of 1879 established the court's structural
practice (abandoned five decades later) of operating in two three-justice “departments,” each with
“the power to hear and determine causes.” This section provided that either the Chief Justice or
any four justices may, “before or after judgment by a department, order a case to be heard in
bank.” (Ibid.) Significantly, this section also specified that an order for a hearing in bank “shall
have the effect to vacate and set aside the [prior] judgment.” (Ibid., italics added.) Thus, Ganahl
I is not — and never has been — a binding decision of this court.


Indeed, our case law, both well before and at the time this court ordered hearing in bank following
Ganahl I, reflects this fundamental rule of appellate procedure. In Argenti v. City of San Francisco
(1860) 16 Cal. 255, Chief Justice Field explained, in the course of denying rehearing in that matter:
“[W]hen a rehearing is granted, the opinion previously delivered falls, unless reaffirmed after the
reargument. Until such reaffirmance, the opinion never acquires the force of an adjudication, and
is entitled to no more consideration than the briefs of counsel. The opinion subsequent to the
reargument constitutes the exposition of the law applicable to the facts of the case, and the only
one to which the attention of the Court can be directed.” (Id. at p. 276.) Likewise, in Gray v. Cotton
(1913) 166 Cal. 130, 138, 134 P. 1145, we held that it was error for the appellants to rely on a
department decision “which never became final, but was vacated by an order directing a hearing in
Bank,” and “[t]he court in Bank subsequently reached a different conclusion from that announced
in department” (id. at pp. 138–139, 134 P. 1145). And in Miller & Lux v. James (1919) 180 Cal.
38, 48, 179 P. 174, we explained *854  that an initial decision rendered on appeal was vacated by
the order granting a rehearing. We noted that even if the order granting such rehearing limited the
argument to a specific issue, “the order, nevertheless, vacated the previous opinion and judgment
and set the whole matter at large.” (Ibid.) 4


4 See also In re Jessup (1889) 81 Cal. 408, 462, 22 P. 742 [when the court grants rehearing,
this “put[s] the case in the same position as if it had never been decided or submitted”];
Poppe v. Athearn (1872) 42 Cal. 606, 610 [reporter's note: “After a rehearing the first
opinion is understood to be no longer the opinion of the Court, unless it is adopted in the
subsequent opinion”]; Carpentier v. Small (1868) 35 Cal. 346, 364 [observing that “[t]he
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former judgment of this case, so far as it relates to the defendants ..., to whom a rehearing
was granted, is vacated”].


***607  As summarized by Witkin: “An order granting a rehearing vacates the decision and any
opinion filed in the case and sets the cause at large in the Supreme Court. (Cal. Rules of Court,
rule 8.536(e).) The old opinion, though previously printed in the advance sheets and California
Reporter or Pacific Reporter, is wholly superseded, and never appears in the final official volumes
of California Reports or California Appellate Reports. (Miller & Lux v. James[, supra,] 180 Cal.
[at p. 48], 179 P. 174, 175.)” (13 Witkin, Cal. Procedure (5th ed. 2008) Appeal, § 948, p. 1004; see
Morgan v. Stubblefield (1972) 6 Cal.3d 606, 624, 100 Cal.Rptr. 1, 493 P.2d 465 [“The granting of
a rehearing had the effect of vacating the decision and eliminating the rule of law upon which [the
party] relied”]; Bell v. Board of Supervisors (1976) 55 Cal.App.3d 629, 634, 127 Cal.Rptr. 757
[“An opinion is superseded by an order granting rehearing **722  and the rule of law set forth
therein is thereby eliminated”].)


Nevertheless, various past appellate decisions (including by this court) in addition to the one we
review here have failed to apprehend this rule's application with respect to Ganahl I and have
purported to give precedential effect to that decision. 5  We have no doubt that this lapse may be
attributed, in part, to the fact that services such as Westlaw and LexisNexis's Shepard's Citations
Service do not show the relevant subsequent or prior history with regard to either the initial decision
in Ganahl I or the superseding decision in Ganahl II. Nevertheless, it is plain that Ganahl I, having
been *855  reheard by this court before it became final and superseded by Ganahl II, was vacated
and never had precedential effect — as we now recognize, better late than never. To the extent
the published appellate decisions cited ante, footnote 5, contain language inconsistent with our
conclusion that Ganahl I is not precedential, we disapprove of them.


5 See, in chronological order, Ex Parte Wood (1907) 5 Cal.App. 471, 473, 90 P. 961 [citing
the Ganahl I decision and purporting to follow it regarding computation of age of majority],
abrogated by In re Harris, supra, 5 Cal.4th at p. 850, 21 Cal.Rptr.2d 373, 855 P.2d 391;
Bynum v. Moore (1923) 101 Okla. 128, 223 P. 687, 690–691 [citing the Ganahl I decision
regarding computation of age of majority]; People v. Dudley (1942) 53 Cal.App.2d 181,
183–185, 127 P.2d 569 [same], abrogated by In re Harris, at p. 850, 21 Cal.Rptr.2d 373,
855 P.2d 391; Justus v. Atchison (1977) 19 Cal.3d 564, 576, 139 Cal.Rptr. 97, 565 P.2d 122
[same]; Johnson v. Superior Court (1989) 208 Cal.App.3d 1093, 256 Cal.Rptr. 651 [same];
In re Harris, at pp. 845–850 & fn. 18, 21 Cal.Rptr.2d 373, 855 P.2d 391 [discussing Ganahl
I decision regarding computation of age of majority and affirming that merely because it
was not officially published does not undermine its precedential authority]; Cabrera v. City
of Huntington Park, supra, 159 F.3d at p. 379 [“Despite its age, the Ganahl [I] holding is
still good law”].
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Nor, for the reasons expressed above, do we find the reasoning set out in Ganahl I to be
independently persuasive. We reject the approach to calculating commencement of the statute of
limitations articulated in that decision and instead endorse and apply the rule set out in section 12
— that is, we exclude the first day of the limitations period and include the last day.


Defendants urge us to follow the decisions of other jurisdictions that have included the first date
after age-based tolling ends when calculating the limitations period, relying primarily on Phelan
v. Douglass (N.Y. 1855) 11 How.Pr. 193. There, the New York Court of Appeals held that the
ordinary rule of computing time, similar to California's section 12, did not apply when calculating
the limitations period after tolling based on minority ends. (Phelan, at p. 196.) It explained that
***608  the reason for the rule excluding the first day was that “[t]he law will not take notice of
fractions of a day, ... [b]ut the reason of the rule ceases whenever the party affected has a whole
and entire day.” (Ibid.) The Phelan court concluded that “[w]henever the whole day, and every
moment of it, can be counted, then it should be; whenever, if counted, the party would, in fact,
have but a fractional part of it, then it should not be counted.” (Ibid.) The Texas Supreme Court
similarly held that the general rule excluding first day did not apply to limitations period that ran
after a minor attained his or her majority because the minor “could have instituted his suit at any
moment of that day.” (Ross v. Morrow (1892) 85 Tex. 172, 19 S.W. 1090, 1091; see also Pate v.
Thompson (Tex.Ct.App. 1944) 179 S.W.2d 355, 356.)


As defendants acknowledge, however, other states that have more recently addressed the issue
have reached a different conclusion. For example, in Nelson v. Sandkamp (1948) 227 Minn. 177, 34
N.W.2d 640 (Nelson), the Minnesota Supreme Court held that the ordinary rule for computing time,
which excludes the first day and includes the last, applies in calculating the applicable limitations
period after age-based tolling ends. (Id. at p. 643.) It specifically rejected the defendant's argument
that because “the reason for the application of the rule at common law is that the law takes no
notice of fractions of days,” it should follow “that the rule ... should not be applied here, in that
plaintiff had the whole, and not a mere fraction, of the day” to sue. (Ibid.) The court determined
that “ ‘[i]nasmuch as the certainty of a rule is of more importance than the reason of it, we think
the legislature intended by [the statute setting **723  forth the general rule] to put an end to all
this *856  confusion and uncertainty by adopting a uniform rule for the computation of time alike
applicable to matters of mere practice and to the construction of statutes.’ ” (Ibid.) The Alaska
Supreme Court has similarly held that the ordinary method for computing time periods applies
after age-based tolling ends, reasoning that “attainment of the age of majority is analogous to
other events that trigger running of time periods; the limitation period excludes the day of the
event (attainment of majority), and includes the last day in the period ....” (Fields v. Fairbanks
North Star Borough (Alaska 1991) 818 P.2d 658, 661; see also Mason v. Board of Education of
Baltimore County (Ct.App. 2003) 375 Md. 504, 826 A.2d 433, 438 [court applied common law
“coming of age” rule, in which a minor becomes an adult one day before the minor's 18th birthday;
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nevertheless, the date of removal of the disability (the day before the minor's 18th birthday) was
excluded from the statute of limitations period under the general rule for computation of time].)


We are in accord with the high courts of Minnesota and Alaska. More than a century ago, the
Legislature enacted section 12 to exclude the first day in calculating the applicable limitations
period. A general rule governing the computation of time serves to promote order and certainty.
Even assuming, as defendants suggest, that section 12’s first day exclusion rule was originally
meant only to exclude partial days, we agree with the Minnesota Supreme Court that “certainty
and uniformity in the application of the rule for the computation of time is of more importance than
the reason for its application at common law.” (Nelson, supra, 34 N.W.2d at p. 643.) And, as noted
above, applying section 12 to exclude a plaintiff's birthday in calculating a limitations period after
age-based tolling ends under section 352, subdivision (a) serves to protect the rights of minors.
By contrast, allowing an exception to the general rule when a plaintiff reaches the ***609  age of
majority would punish the minor plaintiff whom section 352 is meant to protect.


[8] Therefore, in cases in which the statute of limitations is tolled based on a plaintiff minor's age,
as set forth in section 12, the day after tolling ends is excluded in calculating whether an action
is timely filed.


[9] We now apply the holding to the facts of this case. Under section 352, subdivision (a), the
statute of limitations was tolled during the time when plaintiff was a minor. His 18th birthday —
December 3, 2011 — was the triggering event because that was the first day he was no longer a
minor. Excluding this date and including the last date two years later, plaintiff was required to file
suit no later than December 3, 2013. (§ 335.1.) He did so. His lawsuit was therefore timely filed.


*857  III. DISPOSITION


We affirm the judgment of the Court of Appeal.


Corrigan, J., Liu, J., Cuéllar, J., Kruger, J., Groban, J., and Jenkins, J., concurred.


All Citations


11 Cal.5th 842, 489 P.3d 714, 280 Cal.Rptr.3d 597, 21 Cal. Daily Op. Serv. 6938, 2021 Daily
Journal D.A.R. 7060
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Supreme Court of California.


Jeremiah SMITH, Plaintiff and Appellant,
v.


LOANME, INC., Defendant and Respondent.
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|


April 1, 2021


Synopsis
Background: Telephone call participant brought class action against lender under California
Invasion of Privacy Act, alleging the recording without consent of conversations involving cellular
or cordless telephones. After bench trial, the Superior Court, Riverside County, No. RIC1612501,
Sharon J. Waters, J., entered judgment in favor of lender. Participant appealed. The Court of
Appeal, 43 Cal.App.5th 844, 257 Cal.Rptr.3d 61, affirmed. Review was granted.


[Holding:] The Supreme Court, Cantil-Sakauye, C.J., held that provision of Act imposing liability
on any person “who, without the consent of all parties to a communication, intercepts or receives
and intentionally records” a communication involving a cellular phone or a cordless phone
is a general prohibition against the intentional recording of a covered communication without
the consent of all parties, regardless of whether the recording is performed by a party to the
communication or by someone else.


Reversed and remanded.


Procedural Posture(s): Petition for Discretionary Review; On Appeal; Judgment.


West Headnotes (9)


[1] Statutes Purpose and intent
When court interprets a statute, its fundamental task is to determine the Legislature's intent
so as to effectuate the law's purpose.
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[2] Statutes Plain Language;  Plain, Ordinary, or Common Meaning
In interpreting a statute, court first examines the statutory language, giving it a plain and
commonsense meaning.


6 Cases that cite this headnote


[3] Statutes Context
Statutes Construing together;  harmony
Court does not examine statutory language in isolation, but in the context of the statutory
framework as a whole in order to determine its scope and purpose and to harmonize the
various parts of the enactment.


3 Cases that cite this headnote


[4] Statutes Plain language;  plain, ordinary, common, or literal meaning
Statutes Relation to plain, literal, or clear meaning;  ambiguity
If statutory language is clear, courts must generally follow its plain meaning unless a literal
interpretation would result in absurd consequences the Legislature did not intend.


7 Cases that cite this headnote


[5] Statutes In general;  factors considered
Statutes Plain, literal, or clear meaning;  ambiguity
If statutory language permits more than one reasonable interpretation, courts may consider
other aids, such as the statute's purpose, legislative history, and public policy.


12 Cases that cite this headnote


[6] Statutes Language and intent, will, purpose, or policy
Statutes Context
Court considers portions of a statute in the context of the entire statute and the statutory
scheme of which it is a part, giving significance to every word, phrase, sentence, and part
of an act in pursuance of the legislative purpose.
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[7] Telecommunications Persons concerned;  consent
Provision of California Invasion of Privacy Act imposing liability on any person “who,
without the consent of all parties to a communication, intercepts or receives and
intentionally records” a communication involving a cellular phone or a cordless phone is a
general prohibition against the intentional recording of a covered communication without
the consent of all parties, regardless of whether the recording is performed by a party to
the communication or by someone else. Cal. Penal Code § 632.7.


4 Cases that cite this headnote


[8] Criminal Law Liberal or strict construction;  rule of lenity
The rule of lenity generally requires that ambiguity in a criminal statute should be resolved
in favor of lenity, giving the defendant the benefit of every reasonable doubt on questions
of interpretation.


1 Cases that cite this headnote


[9] Criminal Law Liberal or strict construction;  rule of lenity
Rule of lenity does not apply every time there are two or more reasonable interpretations
of a penal statute; on the contrary, the principle applies only when two reasonable
interpretations of the same provision stand in relative equipoise.


Witkin Library Reference: 2 Witkin & Epstein, Cal. Criminal Law (4th ed. 2012) Crimes
Against Public Peace and Welfare, § 511 [Interception of Cellular and Cordless Telephone
Communications.]


1 Cases that cite this headnote


**870  ***747  Fourth Appellate District, Division Two, E069752, Riverside County Superior
Court, RIC1612501, Sharon J. Waters, Judge


Attorneys and Law Firms


Law Offices of Todd M. Friedman, Todd M. Friedman, Adrian R. Bacon, Beverly Hills, and
Thomas E. Wheeler for Plaintiff and Appellant.
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Justice, P.C., as Amicus Curiae on behalf of Plaintiff and Appellant.


Ignacio Hernández; Megan Iorio and Alan Butler for Consumer Action, Consumer Federation of
California and Electronic Privacy Information Center as Amici Curiae on behalf of Plaintiff and
Appellant.
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Opinion


Opinion of the Court by Cantil-Sakauye, C. J.


***748  *187  Under Penal Code section 632.7, subdivision (a) (hereinafter section 632.7(a)), 1


it is a crime when a person “without the consent of all parties to a communication, intercepts
or receives and intentionally records, or assists in the interception or reception and intentional
recordation of, a communication transmitted between” a cellular or cordless telephone and another
telephone. A violation of section 632.7 also can be pursued civilly and lead to the assessment of
damages and other appropriate relief. The issue presented in this case is whether section 632.7
applies to the *188  parties to a communication, prohibiting them from recording a covered
communication without the consent of all participants, or whether the section is concerned only
with recording by persons other than parties (sometimes hereinafter referred to as “nonparties” to
the communication), such as an individual who covertly intercepts a phone call and eavesdrops
upon it.


1 All subsequent undesignated statutory references are to the Penal Code.


The Court of Appeal concluded that section 632.7 applies only to nonparties and does **871  not
forbid a party to a phone call transmitted to or from a cellular or cordless telephone from recording
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the conversation without the consent of the other party or parties. We reach a contrary conclusion
and hold that section 632.7 applies to parties as well as nonparties. This interpretation reflects
the most sensible reading of the statutory text, is consistent with the relevant legislative history,
and advances the Legislature's apparent intent by protecting privacy in covered communications
to a greater degree than the Court of Appeal's construction would. Accordingly, we reverse the
judgment below and remand the matter to the Court of Appeal for further proceedings consistent
with our opinion.


I. FACTUAL AND PROCEDURAL BACKGROUND


This case arises out of a brief phone conversation. Defendant LoanMe, Inc. (LoanMe), extended a
loan to the wife of plaintiff Jeremiah Smith. In October 2015, a LoanMe employee called a phone
number Smith's wife had provided. Smith answered, on what he asserts was a cordless phone.
Smith advised the LoanMe representative that his wife was not at home. The call then ended, 18
seconds after it began.


LoanMe recorded the call. Three seconds into the call, LoanMe caused a “beep” tone to sound. The
LoanMe representative on the call did not orally advise plaintiff that the call was being recorded.


In September 2016, Smith brought suit on behalf of a putative class consisting of “[a]ll persons
in California whose inbound and outbound telephone conversations involving their cellular or
cordless telephones were recorded without their consent by [LoanMe] or its agent/s within the
one year prior to the filing of this action.” The complaint alleged that the recording of these calls
violated section 632.7.


***749  The parties agreed to a bifurcated bench trial for the court to decide whether Smith
consented to having the phone call recorded by continuing the conversation after LoanMe activated
the “beep” tone. After listening to the call, the trial court agreed with LoanMe that the tone
gave Smith adequate notice that the call was being recorded. The trial court subsequently entered
judgment in LoanMe's favor.


*189  When Smith sought review, the Court of Appeal did not delve into the consent issue decided
by the superior court. Instead, the reviewing court requested supplemental briefing regarding
whether section 632.7 prohibits a party from intentionally recording a communication transmitted
to or from a cellular or cordless phone, or whether the section forbids only the intentional
recording of such communications by persons other than parties. The Court of Appeal ultimately
concluded “that section 632.7 prohibits only third party eavesdroppers from intentionally recording
telephonic communications involving at least one cellular or cordless telephone. Conversely,
section 632.7 does not prohibit the participants in a phone call from intentionally recording
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it.” (Smith v. LoanMe, Inc. (2019) 43 Cal.App.5th 844, 848, 257 Cal.Rptr.3d 61 (Smith).) The
judgment was affirmed on this basis. (Ibid.)


The Court of Appeal regarded section 632.7 as unambiguously applicable only to nonparties.
(Smith, supra, 43 Cal.App.5th at p. 851, 257 Cal.Rptr.3d 61.) It reasoned, “The statute ... requires
that the interception or receipt of the [covered] communication be without the parties’ consent.
But the parties to a phone call always consent to the receipt of their communications by each
other — that is what it means to be a party to the call (or at least that is part of what it means).
In this case, for example, LoanMe consented to Smith's receipt of LoanMe's communications (‘Is
Mrs. Smith there?’), and Smith consented to LoanMe's receipt of Smith's communications (‘No.’).
Consequently, the parties to a phone call are incapable of violating section 632.7, because they do
not intercept or receive each other's communications without all parties’ consent.” (Ibid.)


The Court of Appeal also saw its interpretation of section 632.7 as harmonizing this section
with sections 632.5 and 632.6, which also address privacy issues implicated by the use of
cellular and cordless phones. Sections 632.5 and 632.6 provide for liability when a person
“maliciously and without the consent of all parties to the communication, intercepts **872  ...
[or] receives” a communication transmitted between devices including a cellular phone (§ 632.5,
subd. (a) (hereinafter section 632.5(a))) or a cordless phone (§ 632.6, subd. (a) (hereinafter section
632.6(a))). The Court of Appeal determined that these sections cannot reasonably be applied to the
parties to a phone call, for reasons including the fact that it was “not clear what it would mean for
one party to receive the other party's communications with malice.” (Smith, supra, 43 Cal.App.5th
at p. 852, 257 Cal.Rptr.3d 61.) Because sections 632.5 and 632.6 do not apply to the parties to a
communication, the Court of Appeal reasoned, section 632.7 should be construed similarly. (Smith,
at pp. 851–852, 257 Cal.Rptr.3d 61.) The Court of Appeal also saw it as “absurd” for a party to
be held liable under section 632.7 for recording a call when it was “pure happenstance” whether
the other party or parties were using cellular or cordless phones, as opposed to landline phones.
(Smith, at p. 853, 257 Cal.Rptr.3d 61.)


*190  Finally, the Court of Appeal also saw its reading of section 632.7 as accordant with
the relevant legislative history. The court observed that in materials generated during ***750
legislative deliberations regarding Assembly Bill No. 2465 (1991–1992 Reg. Sess.) (hereinafter
Assembly Bill 2465), the measure through which section 632.7 was added to the Penal Code, the
Legislature “never shows any concern about recording by parties.” (Smith, supra, 43 Cal.App.5th
at p. 859, 257 Cal.Rptr.3d 61.)


We granted review.
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II. DISCUSSION


The discussion below proceeds as follows. We first examine the text of section 632.7(a), which
we determine is most naturally read as prohibiting both parties and nonparties from intentionally
recording a covered communication without the consent of all parties to the communication.
Because the text conceivably could support the Court of Appeal's interpretation as well, however,
we also consult the legislative history and public policy as additional tools to ascertain the
Legislature's intent. Upon review of these resources, we conclude that this section applies to the
intentional recording of a covered communication regardless of whether the recording is performed
by a party to the communication, or by a nonparty.


A. General Principles
[1]  [2]  [3]  [4]  [5]  [6] “ ‘ “When we interpret a statute, ‘[o]ur fundamental task ... is to
determine the Legislature's intent so as to effectuate the law's purpose. We first examine the
statutory language, giving it a plain and commonsense meaning. We do not examine that language
in isolation, but in the context of the statutory framework as a whole in order to determine its
scope and purpose and to harmonize the various parts of the enactment. If the language is clear,
courts must generally follow its plain meaning unless a literal interpretation would result in absurd
consequences the Legislature did not intend. If the statutory language permits more than one
reasonable interpretation, courts may consider other aids, such as the statute's purpose, legislative
history, and public policy.’ [Citation.] ‘Furthermore, we consider portions of a statute in the context
of the entire statute and the statutory scheme of which it is a part, giving significance to every
word, phrase, sentence, and part of an act in pursuance of the legislative purpose.’ ” ’ ” (Meza
v. Portfolio Recovery Associates, LLC (2019) 6 Cal.5th 844, 856–857, 243 Cal.Rptr.3d 569, 434
P.3d 564.) The interpretation of a statute presents a question of law that this court reviews de novo.
(People v. Jimenez (2020) 9 Cal.5th 53, 61, 259 Cal.Rptr.3d 233, 459 P.3d 33; Goodman v. Lozano
(2010) 47 Cal.4th 1327, 1332, 104 Cal.Rptr.3d 219, 223 P.3d 77.)


*191  B. The Context and Provisions of Section 632.7
Section 632.7 is part of the Invasion of Privacy Act (§ 630 et seq.). As we explained in Flanagan
v. Flanagan (2002) 27 Cal.4th 766, 768–769, 117 Cal.Rptr.2d 574, 41 P.3d 575 (Flanagan),
as originally enacted in 1967 this statute replaced “prior laws that permitted the recording of
telephone conversations with the consent of one party to the conversation. [Citation.] The purpose
of the act was **873  to protect the right of privacy by, among other things, requiring that all
parties consent to a recording of their conversation.”
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A foundational component of the act, section 632, provides for liability when “[a] person ...
intentionally and without the consent of all parties to a confidential communication ... uses
an electronic amplifying or recording device to eavesdrop upon or record the confidential
communication, whether the communication is carried on among the parties in the presence of
one another or by means of a telegraph, telephone, ***751  or other device, except a radio.” (Id.,
subd. (a).) Other provisions within the statutory scheme reflect updates that have been made
from time to time in response to the emergence of new communication devices. The Legislature
augmented the statutory scheme in 1985, 1990, and 1992 “to take account of privacy issues raised
by the increased use of cellular and cordless telephones. (See § 632.5, added by Stats. 1985,
ch. 909, § 3, p. 2902; § 632.6, added by Stats. 1990, ch. 696, § 4, p. 3269; § 632.7, added by
Stats. 1992, ch. 298, § 6, p. 1216.) In enacting the first of these amendments[, the Cellular Radio
Telephone Privacy Act of 1985], the Legislature found that ‘the advent of widespread use of
cellular radio telephone technology means that persons will be conversing over a network which
cannot guarantee privacy in the same way that it is guaranteed over landline systems.’ (Stats. 1985,
ch. 909, § 2, p. 2900; similar language as to cordless telephones appears in Stats. 1990, ch. 696,
§ 2, p. 3268.) Responding to the problem of protecting the privacy of parties to calls involving
cellular or cordless telephones, the Legislature prohibited the malicious interception of calls from
or to cellular or cordless phones (§§ 632.5, 632.6) and the intentional interception or recording
of a communication involving a cellular phone or a cordless phone (§ 632.7).” (Flanagan, at pp.
775–776, 117 Cal.Rptr.2d 574, 41 P.3d 575.) 2


2 As will be explained in part II.C, section 632.7 does not prohibit the “intentional interception
or recording” of a covered communication (Flanagan, supra, 27 Cal.4th at p. 776, 117
Cal.Rptr.2d 574, 41 P.3d 575); it is concerned instead with the intentional recording of an
intercepted or received communication.


This case concerns the most recent of the revisions discussed in Flanagan. Section 632.7(a)
provides, “Every person who, without the consent of all parties to a communication, intercepts or
receives and intentionally records, *192  or assists in the interception or reception and intentional
recordation of, a communication transmitted between two cellular radio telephones, a cellular
radio telephone and a landline telephone, two cordless telephones, a cordless telephone and a
landline telephone, or a cordless telephone and a cellular radio telephone, shall be punished” in
the manner the section proceeds to describe. (See also § 637.2 [specifying statutory damages and
other remedies for violations of § 632.7].) Subdivision (b) of section 632.7 provides for certain
exceptions to this prohibition, and subdivision (c) defines or explains some of the terms as used
within the section. 3


3 Within section 632.7, subdivision (c), “cellular radio telephone” is defined as “a wireless
telephone authorized by the Federal Communications Commission to operate in the
frequency bandwidth reserved for cellular radio telephones.” (Id., subd. (c)(1).) “Cordless
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telephone” is defined as “a two-way, low power communication system consisting of
two parts, a ‘base’ unit which connects to the public switched telephone network and a
handset or ‘remote’ unit, that are connected by a radio link and authorized by the Federal
Communications Commission to operate in the frequency bandwidths reserved for cordless
telephones.” (Id., subd. (c)(2).) Lastly, section 632.7, subdivision (c)(3) explains that “
‘[c]ommunication’ includes, but is not limited to, communications transmitted by voice,
data, or image, including facsimile.” Several other terms used in section 632.7, including
“intercepts,” “receives,” and “parties,” are not similarly defined within the section, or for
that matter anywhere in the code chapter in which they appear.


The Court of Appeal's decision below was the first published opinion by a California appellate
court to have specifically addressed whether section 632.7 applies to the intentional recording of
a communication by a party. The Court of Appeal's interpretation of section 632.7 departs from
the majority view of the federal district ***752  courts that have considered the same issue. Some
of these courts have concluded that the text of section 632.7(a) unambiguously prohibits a party
from recording a protected communication **874  without the consent of all other parties. (E.g.,
Montantes v. Inventure Foods (C.D.Cal., July 2, 2014, No. CV-14-1128-MWF(RZx)) 2014 WL
3305578, pp. *2–*4; Ades v. Omni Hotels Management Corp. (C.D.Cal. 2014) 46 F.Supp.3d 999,
1017–1018.) Other federal courts have regarded the text of section 632.7(a) as ambiguous but
read the legislative history as evincing legislative intent that the statute would apply to parties
and nonparties alike. (E.g., Brinkley v. Monterey Financial Services, LLC (S.D.Cal. 2018) 340
F.Supp.3d 1036, 1042–1043; Simpson v. Best Western International, Inc. (N.D.Cal., Nov. 13,
2012, No. 3:12-cv-04672-JCS) 2012 WL 5499928, pp. *6–*9.) Finally, a minority position aligns
with the views of the Court of Appeal below and regards section 632.7 as concerned only with
intentional recording by persons other than the parties to a communication. (Young v. Hilton
Worldwide, Inc. (C.D.Cal., July 11, 2014, No. 2:12-cv-01788-R-(PJWx)) 2014 WL 3434117, p.
*1.)


In interpreting section 632.7 as inapplicable to the parties to a communication, the Court of Appeal
did not examine our decision in *193  Flanagan, supra, 27 Cal.4th 766, 117 Cal.Rptr.2d 574,
41 P.3d 575, which contains our most extensive prior discussion of section 632.7. In Flanagan,
we resolved a split of authority regarding what amounts to a “confidential communication” that
section 632, subdivision (a) protects from recording without the parties’ consent. We agreed with
the view that “a conversation is confidential if a party to that conversation has an objectively
reasonable expectation that the conversation is not being overheard or recorded” (Flanagan,
at p. 768, 117 Cal.Rptr.2d 574, 41 P.3d 575), and rejected an alternative interpretation of
the statutory language that we considered less protective of the parties’ privacy (ibid.). In so
holding, we emphasized that the preferred interpretation was more consistent with the protections
conferred by sections 632.5, 632.6, and 632.7. These other provisions, we observed, all “protect
against interception or recording of any communication. When the Legislature determined that
there was no practical means of protecting cordless and cellular phone conversations from
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accidental eavesdropping, it chose to protect all such conversations from malicious or intentional
eavesdropping or recording, rather than protecting only conversations where a party wanted to
keep the content secret.” (Flanagan, at p. 776, 117 Cal.Rptr.2d 574, 41 P.3d 575.) We later added,
“Under the construction adopted here, the [Invasion of] Privacy Act is a coherent statutory scheme.
It protects against intentional, nonconsensual recording of telephone conversations regardless of
the content of the conversation or the type of telephone involved.” (Ibid.; see also id., at p. 771,
fn. 2, 117 Cal.Rptr.2d 574, 41 P.3d 575 [“Section 632.7, enacted in 1992, prohibits intentionally
intercepting or recording communications involving cellular telephones and cordless telephones.
This prohibition applies to all communications, not just confidential communications.”]; Kearney
v. Salomon Smith Barney, Inc. (2006) 39 Cal.4th 95, 122, 45 Cal.Rptr.3d 730, 137 P.3d 914
(Kearney) [“it is unlawful under California law for a party to a telephone conversation to record
the conversation without the knowledge of all other parties to the conversation”].)


C. The Language of Section 632.7, Read in Context, Favors an Interpretation of the
Section as Applicable to Parties as Well as Nonparties


We now look more closely at the language of section 632.7(a), focusing upon its ***753  phrasing,
“[e]very person who, without the consent of all parties to a communication, intercepts or receives
and intentionally records ... a communication ....”


The Court of Appeal read section 632.7(a) as contemplating liability only in situations in which
a person (1) intercepts or receives a communication without the consent of all parties to the
communication, and (2) intentionally records the communication without the consent of all parties
to the communication. As previously observed, the Court of Appeal relied on this construction of
section 632.7(a) in concluding that recording by a party to a phone *194  call is not prohibited
under this provision because the parties to a call normally consent to other participants’ “receipt”
of their input.


**875  A different interpretation of section 632.7(a) would read its consent language as directed
at the recording component of the offense, with the section's “intercepts or receives” phrasing
specifying the circumstances in which a person may become privy to a covered communication.
Under this interpretation of section 632.7(a), there is no doubt regarding its applicability to
parties as well as nonparties to a communication. Although parties might normally be regarded
as consenting to the receipt of their communications by other parties to a call, this acquiescence
would not, by itself, necessarily convey their consent to having these communications recorded. 4


4 The circumstances involved with certain kinds of communications may lead to a reasonable
inference that a party sending a communication has consented to having it recorded by the
intended recipient — recordation would be expected with a facsimile or text transmission,
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for example. (See § 632.7, subd. (c)(3) [defining “communication” as including facsimile
transmissions].)


We conclude that the second of these interpretations represents the more plausible reading of
section 632.7(a). Within section 632.7(a), the interception or receipt of a covered communication
is not so much a discrete subject of consent as it is a description of the circumstances in which the
prohibited act of recordation without proper consent may occur. Such a construction aligns with
how phrasing comparable to that found in section 632.7(a) would be understood in other contexts.
Consider, for example, a rule providing that “any person who, without the prior consent of the
court, receives a jury summons and fails to report to jury duty, shall be guilty of contempt.” In this
example, the receipt of the jury summons is obviously not the target of the consent language; it
is simply a fact that, when coupled with an unconsented-to failure to appear, can lead to liability.
The language of section 632.7(a) communicates a similar rule. 5


5 One might also draw an analogy to the language in section 632, subdivision (a) prohibiting
a person from, intentionally and without the consent of all parties to a confidential
communication, using “an electronic amplifying or recording device to eavesdrop upon or
record the confidential communication.” Just as liability under section 632 would not be
avoided by the parties’ consent to someone using an electronic amplifying or recording
device for some purpose other than eavesdropping upon or recording a communication, the
consent language in section 632.7(a) is not properly understood as separately directed at
a discrete “intercepts or receives” component of the course of conduct proscribed by this
section.


This interpretation of section 632.7(a) finds some support elsewhere in the statutory scheme. When
the Legislature added section 632.7 to the Penal Code through Assembly Bill 2465, it also amended
section 633.5 to add a reference to section 632.7 as follows: “Nothing in Section 631, 632, 632.5,
632.6, or 632.7 prohibits one party to a confidential communication ***754  from recording the
*195  communication for the purpose of obtaining evidence reasonably believed to relate to the
commission by another party to the communication of” certain crimes. (Stats. 1992, ch. 298, §
9, p. 1218, italics added.) 6  The inclusion of this reference to section 632.7 within section 633.5
suggests that the legislators who enacted Assembly Bill 2465 believed section 632.7 could apply
to parties. 7


6 A similar reference to section 632.7 still appears in section 633.5, notwithstanding
subsequent amendments to the latter section.


7 It is true that section 633.5 also references sections 632.5 and 632.6, which are less obviously
applicable to parties. But even if the Legislature may have been overcautious in adding
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these references to section 633.5, that does not mean that the later Legislature that enacted
Assembly Bill 2465 should be understood as having added surplusage to the statute.


Meanwhile, nothing within this scheme provides concrete evidence of a contrary intention. As
previously mentioned, the Court of Appeal regarded its interpretation as harmonizing section
632.7’s provisions with those of sections 632.5 and 632.6, which apply when a person “maliciously
and without the consent of all parties to the communication, intercepts, receives, or assists
in intercepting or receiving a communication” involving a cellular or cordless telephone. (§§
632.5(a), 632.6(a).) 8  The Court of Appeal reasoned that **876  it was difficult to fathom how a
party could “maliciously” receive a communication. (Smith, supra, 43 Cal.App.5th at p. 852, 257
Cal.Rptr.3d 61.) And because sections 632.5 and 632.6 do not appear to have parties in mind, the
Court of Appeal determined, section 632.7 should be construed as similarly limited to nonparties.
(Smith, at pp. 851–852, 257 Cal.Rptr.3d 61.) In a related vein, LoanMe argues that the word
“receives,” as used in sections 632.5(a) and 632.6(a), contemplates only persons who receive
communications without the parties’ consent, and that this word should carry the same meaning
as it appears in section 632.7(a).


8 Section 632.6(a), but not section 632.5(a), includes language addressing a situation in which
a conversation is conducted between a cellular phone and a cordless phone.


These arguments overlook important differences between the language within sections 632.5(a)
and 632.6(a) on the one hand, and section 632.7(a) on the other. It is one thing to describe a
person as someone who “maliciously and without the consent of all parties to the communication ...
intercepts ... [or] receives ... a communication” (§ 632.5(a), italics added; see also § 632.6(a)
[same]), and another to address a person who “without the consent of all parties to a
communication ... intercepts or receives and intentionally records ... a communication” (§
632.7(a), italics added). The additional language regarding recordation within section 632.7(a),
and section 632.7(a)’s lack of a malice requirement, function to describe a class of potential
perpetrators that includes parties, even if sections 632.5(a) and 632.6(a) do not. Although it may be
challenging to envision how a party could maliciously receive a covered communication, it is not
so hard to grasp how a party could just receive such a communication, without malice. That, *196
or interception, is all that section 632.7(a) requires when accompanied by intentional recording
without the necessary consent.


Thus, if we had to decide upon an interpretation of section 632.7(a) based solely on the statutory
language, we would conclude that this provision's prohibition of intentional recording without
the consent of all parties should be construed as applicable to parties as well as nonparties. But
***755  even though we regard this as the most sensible reading of section 632.7(a), we cannot say
that the statutory language is so clear as to be unambiguous. Therefore, we also review the pertinent
legislative history, which confirms our interpretation by shedding light on what the Legislature
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sought to accomplish by adding section 632.7 to the Penal Code. (See Scher v. Burke (2017) 3
Cal.5th 136, 148–150, 218 Cal.Rptr.3d 643, 395 P.3d 680.)


D. The Legislative History and Background of Section 632.7 Are Consistent with Its
Application to Parties


[7] The legislative history of Assembly Bill 2465 comports with our reading of section 632.7 as
announcing a general prohibition against the intentional recording of a covered communication
without the consent of all parties, regardless of whether the recording is performed by a party to
the communication or by someone else.


Committee analyses of Assembly Bill 2465, as well as other materials within the legislative record,
establish that section 632.7 responded to concerns that existing law did not prohibit the recordation
of communications involving a cellular or cordless telephone. One committee analysis of the
measure explained, “Under current law, it is only illegal to intercept a conversation transmitted
between the [sic] cellular or cordless telephones. There is no prohibition against recording a
conversation transmitted between cellular or cordless phones. By comparison, it is currently illegal
to intercept or record a conversation between traditional telephones. There appears to be no sound
policy reason behind this discrepancy.” (Assem. Com. on Public Safety, Analysis of Assem. Bill
No. 2465 (1991–1992 Reg. Sess.) as amended Mar. 9, 1992, p. 1, underscoring omitted; see
also Sen. Rules Com., Off. of Sen. Floor Analyses, Analysis of Assem. Bill No. 2465 (1991–
1992 Reg. Sess.) as amended June 1, 1992, p. 1; Sen. Com. on Judiciary, Analysis of Assem.
Bill No. 2465 (1991–1992 Reg. Sess.) as amended June 1, 1992, pp. 2, 3.) These concerns
apparently owed to a sense that communications involving cellular or cordless telephones might
represent “radio” communications that section 632 expressly excludes from its purview, or that
these communications could not be regarded as “confidential” under section 632 because they
could be **877  overheard by eavesdroppers using a radio scanner. *197  (Sen. Com. on Judiciary,
Analysis of Assem. Bill No. 2465, at p. 3; Ops. Cal. Legis. Counsel, No. 27958 (Dec. 17, 1991)
Invasion of Privacy, pp. 2, 5–6.) 9


9 Whether a court should arrive at the same interpretation of section 632 as the one apparently
accepted by the Legislature that passed Assembly Bill 2465 is an issue we need not address
here. We note without further comment, though, that some federal case law regards section
632 as applicable to communications involving a cellular phone. (E.g., Brinkley v. Monterey
Financial Services, LLC, supra, 340 F.Supp.3d at p. 1042.)


Providing additional context, another committee analysis of Assembly Bill 2465 described the
rationale behind section 632.7 as follows: “According to the author, [¶] [t]he primary intent of
this measure is to provide a greater degree of privacy and security to persons who use cellular
or cordless telephones. Specifically, AB 2465 prohibits persons from recording conversations
transmitted between cellular or cordless telephones. [¶] Under current law, it is only illegal



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES632.7&originatingDoc=Iac123e60932211ebb814920ee3be9aa4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041873720&pubNum=0007052&originatingDoc=Iac123e60932211ebb814920ee3be9aa4&refType=RP&fi=co_pp_sp_7052_148&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_148 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041873720&pubNum=0007052&originatingDoc=Iac123e60932211ebb814920ee3be9aa4&refType=RP&fi=co_pp_sp_7052_148&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_148 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES632.7&originatingDoc=Iac123e60932211ebb814920ee3be9aa4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES632.7&originatingDoc=Iac123e60932211ebb814920ee3be9aa4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES632.7&originatingDoc=Iac123e60932211ebb814920ee3be9aa4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES632&originatingDoc=Iac123e60932211ebb814920ee3be9aa4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES632&originatingDoc=Iac123e60932211ebb814920ee3be9aa4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES632&originatingDoc=Iac123e60932211ebb814920ee3be9aa4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES632&originatingDoc=Iac123e60932211ebb814920ee3be9aa4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES632&originatingDoc=Iac123e60932211ebb814920ee3be9aa4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2045500119&pubNum=0007903&originatingDoc=Iac123e60932211ebb814920ee3be9aa4&refType=RP&fi=co_pp_sp_7903_1042&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7903_1042 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2045500119&pubNum=0007903&originatingDoc=Iac123e60932211ebb814920ee3be9aa4&refType=RP&fi=co_pp_sp_7903_1042&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7903_1042 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES632.7&originatingDoc=Iac123e60932211ebb814920ee3be9aa4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Smith v. LoanMe, Inc., 11 Cal.5th 183 (2021)
483 P.3d 869, 276 Cal.Rptr.3d 746, 2021 Daily Journal D.A.R. 3029


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 14


to ‘maliciously’ intercept a conversation transmitted between the above-identified telephones.
There is no prohibition against recording a conversation transmitted between cellular or cordless
telephones. [¶] By comparison, it is currently illegal to ‘intentionally’ intercept or record a
conversation transmitted between ***756  landline, or traditional, telephones. [¶] AB 2465
recognizes the distinction between traditional, landline telephones and inherently, less secure (or
more public) non-traditional cellular and cordless telephones. Most simply, landline telephones
employ ‘closed’ wire-to-wire systems, whereas cellular and cordless telephones employ radio
waves. Generally, there is a greater expectation of privacy with regard to the former technology
than the latter technology. [¶] However, this does not mean that persons who use cellular or
cordless telephones may reasonably anticipate that their conversations will be both intercepted and
recorded. While there may be utility in retaining relatively unimpeded access to the public ‘air
waves,’ there is no value in permitting private telephone conversations that employ the ‘air waves’
to be indiscriminately record[ed]. [¶] AB 2465 strikes the appropriate balance. The innocent,
merely curious, or non-malicious interception of cellular or cordless telephone conversation will
remain legal. However, it will be illegal to record the same conversations. Henceforth, persons
using cellular or cordless telephones may do so knowing that their conversations are not being
recorded.” (Sen. Com. on Judiciary, Analysis of Assem. Bill No. 2465, supra, as amended June 1,
1992, pp. 3–4, underscoring omitted; see also Assem. Conc. Sen. Amends. to Assem. Bill No. 2465
(1991–1992 Reg. Sess.) as amended June 1, 1992, p. 1 [also quoting the author's statement that
the bill “prohibits persons from recording conversations transmitted between cellular or cordless
phones”]; Assem. Com. on Public Safety, Analysis of Assem. Bill No. 2465, supra, as amended
Mar. 9, 1992, p. 1 [similarly quoting the author's statement of intent].)


These descriptions of existing law, and of what Assembly Bill 2465 would accomplish, fairly
convey that the enacting Legislature viewed section 632.7 *198  as plugging a perceived hole
in the statutory scheme that left communications involving cordless and cellular telephones
unprotected from recording. The apparent intent was not limited to protecting covered
communications from interlopers acting without malice (the malicious interception or receipt of a
communication already being covered by §§ 632.5 and 632.6). The Legislature's aim was instead
to more generally protect communications involving a cordless or cellular phone from intentional
recordation without the parties’ consent — and by doing so, better align the array of protections
accorded to calls involving cellular or cordless phones with the safeguards applicable to calls
involving only landlines.


This intent would not be vindicated by an interpretation of section 632.7 as applicable only to
recording by nonparties. Were the section so construed, parties to a communication transmitted
between a cellular or cordless phone and another device could covertly record the communication,
leaving intact a substantial component of the “discrepancy” in protections that the Legislature
detected and sought to address. (Assem. Com. on Public Safety, Analysis of Assem. Bill No. 2465,
supra, as amended Mar. 9, 1992, p. 1.) On this point, by the time **878  Assembly Bill 2465 came
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before the Legislature it had long been established that section 632 prohibits parties as well as
nonparties from recording a “confidential communication” within its parameters. (Warden v. Kahn
(1979) 99 Cal.App.3d 805, 812, 160 Cal.Rptr. 471; Forest E. Olson, Inc. v. Superior Court (1976)
63 Cal.App.3d 188, 191–192, 133 Cal.Rptr. 573.) Were we to regard section 632.7 as inapplicable
to the parties to a communication, we would have to conclude that the Legislature that enacted
Assembly Bill 2465 was content with retaining a substantial gap between the protections attached
to landline communications and those afforded to calls involving a cellular or cordless telephone.
Such a ***757  view of legislative intent — which would be in some tension with our previous
assessment of the statutory scheme in Flanagan, supra, 27 Cal.4th at page 776, 117 Cal.Rptr.2d
574, 41 P.3d 575 — would be difficult to square with the historical record.


It is true that one might infer from some committee analyses of Assembly Bill 2465 that the
prospect of invasions of privacy by third parties was front and center in legislators’ minds as they
considered the bill. (See Smith, supra, 43 Cal.App.5th at p. 857, 257 Cal.Rptr.3d 61.) But unlike
the Court of Appeal, we do not regard recording by nonparties as the Legislature's sole focus
or concern. Even if such scenarios loomed large as Assembly Bill 2465 proceeded through the
Legislature, it is also apparent from the legislative history that the Legislature saw this measure
as protecting the privacy interests that can be implicated whenever a communication is recorded
without consent, regardless of whether it is a party or an outsider performing the recording.
(See People v. Wade (2016) 63 Cal.4th 137, 143, 201 Cal.Rptr.3d 876, 369 P.3d 546; Grupe
Development Co. v. Superior Court (1993) 4 Cal.4th 911, 921, 16 Cal.Rptr.2d 226, 844 P.2d 545;
accord, Oncale v. Sundowner Offshore Services, Inc. (1998) 523 U.S. 75, 79, 118 S.Ct. 998, 140
L.Ed.2d 201 [noting that *199  statutory prohibitions “often go beyond the principal evil to cover
reasonably comparable evils, and it is ultimately the provisions of our laws rather than the principal
concerns of our legislators by which we are governed”].) And as explained ante, the language
of section 632.7(a) is best read as addressing this more far-reaching concern by encompassing
recordation by parties and nonparties alike. In short, even if certain scenarios involving third-party
recordation of phone conversations may have been particularly salient when the Legislature passed
Assembly Bill 2465, that does not mean section 632.7 applies only in those circumstances.


E. Interpreting Section 632.7 as Applicable to Recording by Parties Better Promotes the
Statutory Scheme's Goal of Protecting Privacy in Communications


Policy considerations enshrined in the statutory scheme also point toward an interpretation of
section 632.7 as applicable to recording by parties as well as nonparties. Such an interpretation is
in synch with expressions of intent, findings, and declarations within the Invasion of Privacy Act,
and with what we have understood to be the Legislature's rationales for shielding certain kinds of
communications from recording.


“In enacting [the Invasion of Privacy Act], the Legislature declared in broad terms its intent ‘to
protect the right of privacy of the people of this state’ from what it perceived as ‘a serious threat to
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the free exercise of personal liberties [that] cannot be tolerated in a free and civilized society.’ (Pen.
Code, § 630.) This philosophy appears to lie at the heart of virtually all the decisions construing the
[Invasion of ]Privacy Act.” (Ribas v. Clark (1985) 38 Cal.3d 355, 359, 212 Cal.Rptr. 143, 696 P.2d
637 (Ribas).) As we observed in Flanagan, supra, 27 Cal.4th 766, 117 Cal.Rptr.2d 574, 41 P.3d
575, in subsequently enacting the Cellular Radio Telephone Privacy Act of 1985, the Legislature
found and declared, “ ‘the advent of widespread use of cellular radio telephone technology means
that persons will be conversing over a network which cannot guarantee privacy in the same way
that it is guaranteed over landline systems.’ ” (Flanagan, at pp. 775–776, 117 Cal.Rptr.2d 574, 41
P.3d 575, quoting Stats. 1985, ch. 909, § 2, p. 2900.) But significantly, the Legislature also declared
***758  in the 1985 law that “parties to a cellular radio telephone communication have a right of
privacy in that communication.” **879  (Stats. 1985, ch. 909, § 2, p. 2900.) The Legislature made
similar findings and declarations when, five years later, it retitled the 1985 law the Cordless and
Cellular Radio Telephone Privacy Act and protected communications involving cordless phones
from malicious interception and receipt. (Stats. 1990, ch. 696, §§ 1, 2, pp. 3267, 3268.)


The interpretation of section 632.7 we adopt is better aligned with these aims and declarations than
a narrower interpretation would be. Recording a communication without the speaker's consent
can implicate significant *200  privacy concerns, regardless of whether a party or someone else
is performing the recording. As we explained in Ribas, supra, 38 Cal.3d at pages 360–361,
212 Cal.Rptr. 143, 696 P.2d 637, “While one who imparts private information risks the betrayal
of his confidence by the other party, a substantial distinction has been recognized between the
secondhand repetition of the contents of a conversation and its simultaneous dissemination to an
unannounced second auditor, whether that auditor be a person or mechanical device.” (See also
Flanagan, supra, 27 Cal.4th at p. 775, 117 Cal.Rptr.2d 574, 41 P.3d 575; Sanders v. American
Broadcasting Companies (1999) 20 Cal.4th 907, 915, 85 Cal.Rptr.2d 909, 978 P.2d 67.) The
distinction stressed in Ribas owes to the fact that “secret monitoring denies the speaker an
important aspect of privacy of communication — the right to control the nature and extent of the
firsthand dissemination of his statements.” (Ribas, at p. 361, 212 Cal.Rptr. 143, 696 P.2d 637;
see United States v. White (1971) 401 U.S. 745, 787–788, 91 S.Ct. 1122, 28 L.Ed.2d 453 (dis.
opn. of Harlan, J.) [“[m]uch off-hand exchange is easily forgotten and one may count on the
obscurity of his remarks, protected by the very fact of a limited audience, and the likelihood that the
listener will either overlook or forget what is said, as well as the listener's inability to reformulate
a conversation”]; Van Boven, Electronic Surveillance in California: A Study in State Legislative
Control (1969) 57 Cal. L.Rev. 1182, 1231–1232.) To ensure that these concerns are addressed,
the state has a “strong and continuing interest in the full and vigorous application” of laws that
vindicate the privacy rights that can be compromised when a communication is recorded without
consent. (Kearney, supra, 39 Cal.4th at p. 125, 45 Cal.Rptr.3d 730, 137 P.3d 914 [discussing §
632].)
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LoanMe asserts that these privacy interests would not be significantly affected if this court were to
adopt the Court of Appeal's construction of section 632.7 because section 632 would remain as a
backstop, protecting confidential communications conducted over a cellular or cordless telephone
from being electronically recorded without all parties’ consent. The fundamental problem with this
argument is not necessarily that it is incorrect — the question of section 632’s precise scope not
being squarely before us — but that it does not align with the Legislature's intent when it enacted
section 632.7. Correctly or not, the Legislature that passed Assembly Bill 2465 and added section
632.7 to the Penal Code read section 632 differently and saw a gap in the statutory scheme that left
cellular and cordless communications unprotected. This perceived hole would be adequately filled
only if section 632.7 is construed as prohibiting the intentional recording of these communications
absent the consent of all parties, without regard to whether the recording is performed by a party
or by someone other than a party.


F. LoanMe's Absurdity Argument Fails
Echoing the Court of Appeal below, LoanMe also argues that section 632.7 ***759  should not
be interpreted as imposing liability on parties “on the basis of pure *201  happenstance.” (Smith,
supra, 43 Cal.App.5th at p. 853, 257 Cal.Rptr.3d 61.) As LoanMe puts it, “[h]ad Smith answered
on a landline phone, section 632.7 could not apply under any interpretation had LoanMe been using
a landline too. But because of the happenstance that Smith allegedly answered LoanMe's call on a
cordless phone, section 632.7 subjects LoanMe to criminal and civil liability.” As had the Court of
Appeal (see Smith, at p. 853, 257 Cal.Rptr.3d 61), LoanMe characterizes this result as “absurd.”


This argument gives short shrift to section 632.7’s complementary role in a larger statutory **880
scheme. It is true that section 632.7 does not apply when all parties to a communication use
landline phones. But section 632, which prohibits the use of an electronic device to intentionally
record without proper consent “confidential communications” transmitted between such phones,
frequently will apply to such a conversation. As construed in Flanagan, supra, 27 Cal.4th at
page 768, 117 Cal.Rptr.2d 574, 41 P.3d 575, section 632’s protections adhere to communications
in which a party has “an objectively reasonable expectation that the conversation is not being
overheard or recorded.” When one juxtaposes section 632’s coverage, so defined, against that of
section 632.7, it becomes apparent that as a practical matter the kind of phone used to receive a call
will commonly make no difference in determining whether a caller is liable under some portion
of the statutory scheme for recording a call without the consent of all parties.


Concededly, a discrepancy may exist between section 632’s coverage and that of section 632.7 in
situations where a communication is not confidential. Yet this difference, whatever it may be in
practical terms today in light of current privacy expectations (see Flanagan, supra, 27 Cal.4th at
p. 768, 117 Cal.Rptr.2d 574, 41 P.3d 575), owes to the Legislature's apparent sense, decades ago,
that cellular and cordless communications were incapable of being cast as confidential. Moreover,
any perceived harshness in applying section 632.7 to a party's recordation of a nonconfidential
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communication is lessened by the fact that a party can avoid liability under the statute by taking
reasonable precautions, such as obtaining the consent to record the statute requires. In this respect,
LoanMe's absurdity argument resembles a position we rejected in Kearney, supra, 39 Cal.4th 95,
45 Cal.Rptr.3d 730, 137 P.3d 914, in which we determined that section 632 applied prospectively
to phone calls between the Georgia branch of a national brokerage firm and the firm's California
clients. (Kearney, at pp. 100–101, 45 Cal.Rptr.3d 730, 137 P.3d 914.) In Kearney, we responded to
the defendant's concern that someone who received a call in Georgia would not necessarily know
whether a caller was in California, and hence whether California law applied to the call. (Id., at
p. 127, 45 Cal.Rptr.3d 730, 137 P.3d 914.) We observed that “there would appear to be no reason
why an [employee of the defendant], when answering a call, could not simply inquire where the
client is calling *202  from.” (Ibid.) Similarly here, a party who wants to record a call that may
fall within the strictures of section 632.7 is hardly in an impossible situation. 10


10 Amici curiae Project Veritas and the Project Veritas Action Fund (the Veritas amici curiae)
assert that constitutional considerations militate in favor of a construction of section 632.7
as concerned only with recording by nonparties. We do not believe any such considerations
carry sufficient force here as to compel this interpretation. We observe, however, that
especially insofar as the Veritas amici curiae's concerns involve section 632.7’s application
to emerging uses of smartphones and similar devices, the Legislature has in the past amended
the Invasion of Privacy Act to better address the use and misuse of new technologies. Our
sister branch may well take another look at the statutory scheme, should legislators believe
that further updating is warranted.


***760  G. The Rule of Lenity Does Not Apply Here
LoanMe also argues that the rule of lenity applies here and supports an interpretation of section
632.7 as concerned only with recording by nonparties to a communication. We conclude that the
circumstances before us do not justify the invocation of this principle.


[8]  [9] The rule of lenity “ ‘generally requires that “ambiguity in a criminal statute should be
resolved in favor of lenity, giving the defendant the benefit of every reasonable doubt on questions
of interpretation.” ’ ” (People v. Nuckles (2013) 56 Cal.4th 601, 611, 155 Cal.Rptr.3d 374, 298
P.3d 867.) But “[t]he rule of lenity does not apply every time there are two or more reasonable
interpretations of a penal statute.” (People v. Manzo (2012) 53 Cal.4th 880, 889, 138 Cal.Rptr.3d
16, 270 P.3d 711 (Manzo).) On the contrary, this principle applies only “ ‘when “ ‘two reasonable
interpretations of the same provision stand in relative equipoise ....’ ” ’ ” (Ibid.)


As in Manzo, supra, 53 Cal.4th at page 889, 138 Cal.Rptr.3d 16, 270 P.3d 711, “We **881  do not
face that degree of uncertainty in this case” — or, frankly, any great uncertainty at all regarding
legislative intent. Here, as there, “[t]he legislative history, the purpose of the statute, general public
policy concerns, and logic all favor” the interpretation we adopt. (Ibid.) Of even more significance,
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so too does the statutory language. Accordingly, we decline LoanMe's invitation to apply the rule
of lenity. 11


11 Smith argues that the rule of lenity has no application where, as here, a law with potential
civil and criminal consequences is being invoked only by a civil plaintiff. (But see Leocal
v. Ashcroft (2004) 543 U.S. 1, 11–12, fn. 8, 125 S.Ct. 377, 160 L.Ed.2d 271.) Our analysis
makes it unnecessary to address this argument.


III. DISPOSITION


We conclude that section 632.7 prohibits parties as well as nonparties from intentionally recording
a communication transmitted between a *203  cellular or cordless phone and another device
without the consent of all parties to the communication. The Court of Appeal did not address
LoanMe's additional contentions that its activation of a beep tone gave Smith notice that their
conversation was being recorded, and that by remaining on the call, Smith consented to having the
call recorded. We reverse the judgment of the Court of Appeal and remand the cause to that court
for further proceedings consistent with our opinion, including consideration of these arguments
as may be appropriate.


Corrigan, J., Liu, J., Cuéllar, J., Kruger, J., Groban, J., and Jenkins, J., concurred.


All Citations


11 Cal.5th 183, 483 P.3d 869, 276 Cal.Rptr.3d 746, 2021 Daily Journal D.A.R. 3029
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judge or justice presiding at tlie trial, and serve upon oppos
ing counsel, all proposed instructions to the jury covering the 
law as disclosed by the pleadings. Thereafter, and before the 
court has commenced instructing the jury, and before the 
commencement of the argument, counsel may deliver to such 
judge or justice, and serve upon opposing counsel, additional 
proposed instructions to the jury upon questions of law 
developed by the evidence and not disclosed by the pleadings.
All proposed instructions shall be typewritten, each on a sep
arate sheet of paper. Any proposed instruction which is 
delivered to the judge or justice at a time later than is pro
vided for herein may be disregarded; but, in that event, the 
judge or justice shall write upon the margin of such proposed 
instruction the fact that he refused to consider the same for 
the reason that the requirements of this section have been 
disregarded.


Sec. 102. Section 618 of the Code of Civil Procedure is Code 
hereby amended to read as follows:


618. When the jury, or three-fourths of them, have agreed p;10- 
upon a verdict, they must be conducted into court, their 
names called by the clerk, or by the justice if there be no 
clerk, and the verdict rendered by their foreman; the verdict 
must be in writing, signed by the foreman, and must be read 
by the clerk, or by the justice if there be no clerk, to the 
jury, and the inquiry made whether it is their verdict. 
Either party may require the jury to be polled, which is done 
by the court or clerk, or justice if there be no clerk, asking 
each juror if it is his verdict; if upon such inquiry or polling, 
more than one-fourth of the jurors disagree thereto, the jury 
must be sent out again, but if no such disagreement be 
expressed, the verdict is complete and the jury discharged 
from the case.


Amdts
1880,


Sec. 103. Section 628 of the Code of Civil Procedure is?„t',p 
hereby amended to read as follow^:


628. In superior courts and municipal courts upon receipt Ve.rdic‘iic entered in
of a verdict, an entry must be made in the minutes of the records 
court, specifying the time of trial, the names of the jurors 
and witnesses, and setting out the verdict at length; and 
where special verdict is found, either the judgment rendered 
thereon, or if the case be reserved for argument or further 
consideration, the order thus reserving it.


In justices’ courts the verdict of the jury shall be entered 
in the docket as provided in section 116 of this code.


Sec. 104. Section 631 of the Code of Civil Procedure is stats mi.p 1712


1S72


hereby amended to read as follows:
631. Trial by jury may be waived by the several parties waiter of 


to an issue of fact in manner following: jurytnai.
1. By failing to appear at the trial;
2. By written consent filed with the clerk or justice;
3. By oral consent, in open court, entered in the minutes 


or docket;
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4. By failing to announce that a jury is required, at the 
time the cause is first set upon the trial calendar if it be set 
upon notice or stipulation, or within five days after notice 
of setting if it he set without notice or stipulation; providec, 
that in justices’ courts such waiver may be made by failure 
of either party :o demand a jury within two days after serv
ice upon him of the notice provided for in section 594 of this 
code;


5. By failing to deposit with the clerk, or justice, a sum 
equal to the amount oi one day’s jury fees payable under the 
law, as provided hereir. In justices’ courts such deposit must 
be made two days prior to the date set for trial or prior to 
the date to which the trial has been postponed because of the 
demand for a jury trial; in other courts such deposit must be 
made ten days prior to the date set for trial;


6. By failing to deposit with the clerk or justice, promptly 
after the impanelment of the jury, a sum equal to the mileage 
or transportation (if any be allowed by law') of the jury 
accrued up to that time;


7. By failing to deposit with the clerk or justice, at the 
beginning of the second and each succeeding day’s session 
a sum equal to one day’s fees of the jury, and the mile
age or transportation, if any there be.


The court may, in ‘ts discretion upon such terms as may 
be just, allow a trial by jury to be had although there has 
been a waiver of such a trial.


Sec. 105. Section 632 of the Code of Civil Procedure is 
hereby amended to read as follows:


632. 1. In superior courts and municipal courts, upon the
trial of a question of fact by the court, its decision must be 
given in writing and died with the clerk within thirty days 
after the cause is submitted for decision. In giving the deci
sion, the facts found and the conclusions of law must be sepa
rately' stated. In all cases written findings of fact and con
clusions of law shall be deemed waived by a party by7 failure to 
appear at the trial. In municipal courts written findings cf 
fact and conclusions of law shall be deemed waived unless 
they shall be expressly7 requested by one or more of the parties 
at the time of the trial; provided, that the court shall not be 
required to make any written findings of fact and conclusions 
of law in cases in which the amount of the demand, exclusive 
of interest and costs, or the value of the property in con
troversy. does not exceed three hundred dollars. In superior 
courts, ■written findings of fact and conclusions of law may 
be waived by7 consent in writing filed with the clerk or justice, 
or by oral consent in open court, entered in the minutes.


Judgment upon the decision must be entered accordingly.
2. In justices’ courts when the trial is by the court, judg


ment must be entered as provided in section 664 of this code.
Sec. 106. Section 634 of the Code of Civil Procedure is 


hereby7 amended to read as follows •


Code
Arndts 
1873-4, 
p. 279.
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(2) A statement of any new matter constituting a defense 
(c) Affirmative relief may not be claimed in the answer 
(d) If the complaint is not verified, a general denial is sufficient 


but only puts in issue the material allegations of the complaint If the 
complaint is verified, the denial of the allegations shall be made 
positively or according to the information and belief of the 
defendant. 


(e) If the defendant has no information or belief upon the subject 
sufficient to enable him to answer an allegation of the complaint, he 
may so state in his answer and place his denial on that ground. 


(f) The denials of the allegations controverted may be stated by 
reference to specific paragraphs or parts of the complaint; or by 
express admission of certain allegations of the complaint with a 
general denial of all of the allegations not so admitted; or by denial 
of certain allegations upon information and belief, or for lack of 
sufficient information or belief, with a general denial of all allegations 
not so denied or expressly admitted. 


(g) The defenses shall be separately stated, and the several 
defenses shall refer to the causes of action which they are intended 
to answer, in a manner by which they may be intelligibly 
distinguished. 
SEC. 3. Section 465 of the Code of Civil Procedure is amended 


to read 
465 All pleadings subsequent to the complaint, must be filed 


with the clerk or judge, and copies thereof served upon the adverse 
party or his attorney. 
SEC. 4 Section 631 of the Code of Civil Procedure is amended 


to read 
631 Trial by jury may be waived by the several parties to an issue 


of fact in any of the following ways. 
1. By failing to appear at the trial; 
2 By written consent filed with the clerk or judge; 
3. By oral consent, in open court, entered in the minutes or docket; 
4. By failing to announce that a jury is required, at the time the 


cause is first set upon the trial calendar if it be set upon notice or 
stipulation, or within five days after notice of setting if it be set 
without notice or stipulation; provided, that in justice courts such 
waiver may be made by failure of either party to demand a jury 
within two days after service upon him of the notice provided for in 
Section 594 of this code; provided further, that in any superior court 
action if a jury is demanded by either party in the memorandum to 
set cause for trial and such party thereafter by announcement or by 
operation of law waives a trial by jury, then in said event any and all 
adverse party or parties shall be given 10 days' written notice by the 
clerk of the court of such waiver, whereupon, notwithstanding any 
rule of the court to the contrary, such adverse party or parties shall 
have not exceeding five days immediately following the receipt of 
such notice of such waiver, within which to file and serve a demand 
for a trial by jury and deposit advance jury fees for the first day's trial 


160.5 010 
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whenever such deposit is required by rule of court, and if it is 
impossible for the clerk of the court to give such 10 days' notice by 
reason of the trial date, or if for any cause said notice is not given, 
the trial of said action shall be continued by the court for a sufficient 
length of time to enable the giving of such notice by the clerk of the 
court to such adverse party. 


Regardless of anything contained in the foregoing to the contrary, 
the court may in its discretion, upon such terms as may be just, allow 
a trial by jury to be had, although there has been a waiver of such 
a trial. 


5. By failing to deposit with the clerk, or judge, a sum equal to the 
amount of one day's jury fees payable under the law, 14 days prior 
to the date set for trial. 


6. By failing to deposit with the clerk or judge, promptly after the 
impanelment of the jury, a sum equal to the mileage or 
transportation ( if any be allowed by law) of the jury accrued up to 
that time; 


7. By failing to deposit with the clerk or judge, at the beginning 
of the second and each succeeding day's session a sum equal to one 
day's fees of the jury, and the mileage or transportation, if any there 
be. 


8. When the party who has demanded trial by jury either waives 
such trial upon or after the assignment for trial to a specific 
department of the court, or upon or after the commencement of the 
trial, or fails to deposit the fees as provided in subdivision 6 or 7; by 
the other party either failing promptly to demand trial by jury before 
the judge in whose department such waiver, other than for the 
failure to deposit such fees, was made, or by his failing promptly to 
deposit the fees provided in subdivision 6 or 7. 
The court may, in its discretion upon such terms as may be just, 


allow a trial by jury to be had although there has been a waiver of 
such a trial. 
SEC. 5 Section 26824 of the Government Code is amended to 


read: 
26824. The fee for filing a notice of appeal from a municipal or 


justice court in a civil action or a special proceeding is fifteen dollars 
($15). The judicial Council may make rules governing the time and 
method of payment and providing for excuse. 
SEC. 6. Section 71601 of the Government Code is amended to 


read: 
71601 A person is ineligible to be a judge of a justice court unless 


he is a member of the State Bar or a retired judge of a court of record. 


1605 05 
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include an order to pay the other party or parties the amount of the 
reasonable expenses incurred because of the filing of the pleading, 
motion, or other paper, including a reasonable attorney’s fee. 
Sanctions may be imposed only after notice and opportunity to be 
heard. An order imposing sanctions shall be in writing, and shall 
recite in detail the circumstances justifying sanctions.


(b) This section shall apply only in Riverside County and San 
Bernardino County. The Legislature finds and declares that, in order 
to assess the impact of this section on a limited basis before making 
it applicable on a statewide basis, it is necessary for this section to be 
applicable for a limited period of time in those counties.


(c) This section shall only be in effect from July 1, 1988, until 
January 1, 1991, and on that date is repealed, unless a later enacted 
statute, which becomes effective on or before January 1,1991, deletes 
or extends that date.


SEC. 2. Section 631 of the Code of Civil Procedure is repealed.
SEC. 3. Section 631 is added to the Code of Civil Procedure, to 


read:
631. (a) Trial by jury may be waived by the several parties to an


issue of fact in any of the following ways:
(1) By failing to appear at the trial.
(2) By written consent filed with the clerk or judge.
(3) By oral consent, in open court, entered in the minutes or 


docket.
(4) By failing to announce that a jury is required, at the time the 


cause is first set for trial, if it is set upon notice or stipulation, or within 
five days after notice of setting if it is set without notice or stipulation.


(5) By failing to deposit with the clerk, or judge, advance jury fees 
25 days prior to the date set for trial, or as provided by subdivision 
(b). The advanced jury fee shall not exceed the amount necessary to 
pay the average mileage and fees of 20 trial jurors in the court to 
which the jurors are summoned.


(6) By failing to deposit with the clerk, or judge, at the beginning 
of the second and each succeeding day’s session a sum equal to one 
day’s fees of the jury, and the mileage or transportation, if there are 
any.


(b) In a superior court action if a jury is demanded by either party 
in the memorandum to set the cause for trial and the party, prior to 
trial, by announcement or by operation of law waives a trial by jury, 
then all adverse parties shall have five days following the receipt of 
notice of the waiver to file and serve a demand for a trial by jury and 
to deposit any advance jury fees which are then due.


(c) When the party who has demanded trial by jury either waives 
such trial upon or after the assignment for trial to a specific 
department of the court, or upon or after the commencement of the 
trial, or fails to deposit the fees as provided in paragraph 6 of 
subdivision (a), trial by jury shall be waived by the other party either 
failing promptly to demand trial by jury before the judge in whose 
department the waiver, other than for the failure to deposit such
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fees, was made, or by that party’s failing promptly to deposit the fees 
provided in paragraph 6 of subdivision (a).


(d) The court may, in its discretion upon just terms, allow a trial 
by jury although there may have been a waiver of a trial by jury.


SEC. 4. Section 631.2 is added to the Code of Civil Procedure, to 
read:


631.2. (a) Notwithstanding any other provision of law, the
county may pay jury fees in civil cases from general funds of the 
county available therefor. Nothing in this section shall be construed 
to change the requirements for the deposit of jury fees in any civil 
case by the appropriate party to the litigation at the time and in the 
manner otherwise provided by law. Nothing in this section shall 
preclude the right of the county to be reimbursed by the party to the 
litigation liable therefor for any payment of jury fees pursuant to this 
section.


(b) The party who has demanded trial by jury shall reimburse the 
county for the fees and mileage of all jurors appearing for voir dire 
examination, except those jurors who are excused and subsequently 
on the same day are called for voir dire examination in another case.


SEC. 5. Section 1021.1 of the Code of Civil Procedure is amended 
to read:


1021.1. (a) Reasonable attorney’s fees, may be awarded in an
amount to be determined in the court’s discretion, to a party to any 
civil action as provided by this section, and that award shall be made 
upon notice and motion by a party and shall be an element of the 
costs of suit.


(b) A party may be entitled, in the discretion of the court, to an 
award of attorney’s fees under this section if all of the following 
conditions are met:


(1) The party has made an offer for judgment under Section 998.
(2) That offer was not accepted within the time provided in 


Section 998.
(3) The party to whom the offer was made thereafter failed to 


obtain a more favorable judgment.
The party making the offer shall be entitled to attorney’s fees only 


for legal services rendered after the date of the offer.
(c) In exercising its discretion to award attorney’s fees the court 


shall consider the following factors:
(1) The reasonableness or lack thereof, of a party’s failure to 


accept an offer for judgment under Section 998 in light of the facts 
known to the party at the time, of which, in light of all of the 
circumstances, should have been known to the party. Reasonableness 
shall be determined by a consideration of at least the following 
matters:


(A) The then apparent merit or lack of merit in the claim that was 
the subject of the action.


(B) The closeness of the questions of fact and law at issue.
(C) Whether the offeror has unreasonably refused to furnish 


information necessary to evaluate the reasonableness of the offer.
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(b) Unless a higher rate of mileage is otherwise provided by statute
or by county or city and county ordinance, jurors in the superior and
municipal courts shall be reimbursed for mileage at the rate of fifteen
cents ($0.15) per mile for each mile actually traveled in attending court
as a juror, in going only.


SEC. 2. Section 631 of the Code of Civil Procedure is amended to
read:


631. (a) Trial by jury may be waived by the several parties to an
issue of fact in any of the following ways:


(1) By failing to appear at the trial.
(2) By written consent filed with the clerk or judge.
(3) By oral consent, in open court, entered in the minutes or docket.
(4) By failing to announce that a jury is required, at the time the cause


is first set for trial, if it is set upon notice or stipulation, or within five
days after notice of setting if it is set without notice or stipulation.


(5) By failing to deposit with the clerk, or judge, advance jury fees 25
days prior to the date set for trial, except in unlawful detainer actions
where the fees shall be deposited at least five days prior to the date set
for trial, or as provided by subdivision (b). An advance jury fee deposited
pursuant to this paragraph may not exceed a total of one hundred fifty
dollars ($150).


(6) By failing to deposit with the clerk or judge, promptly after the
impanelment of the jury, a sum equal to the mileage or transportation (if
allowed by law) of the jury accrued up to that time.


(7) By failing to deposit with the clerk or judge, at the beginning of
the second and each succeeding day’s session a sum equal to one day’s
fees of the jury, and the mileage or transportation, if any.


(b) In a superior court action, other than a limited civil case, if a jury
is demanded by either party in the memorandum to set the cause for trial
and the party, prior to trial, by announcement or by operation of law,
waives a trial by jury, then all adverse parties shall have five days
following the receipt of notice of the waiver to file and serve a demand
for a trial by jury and to deposit any advance jury fees that are then due.


(c) When the party who has demanded trial by jury either (1) waives
the trial upon or after the assignment for trial to a specific department of
the court, or upon or after the commencement of the trial, or (2) fails to
deposit the fees as provided in paragraph (6) of subdivision (a), trial by
jury shall be waived by the other party by either failing promptly to
demand trial by jury before the judge in whose department the waiver,
other than for the failure to deposit the fees, was made, or by failing
promptly to deposit the fees described in paragraph (6) of subdivision
(a).


(d) The court may, in its discretion upon just terms, allow a trial by
jury although there may have been a waiver of a trial by jury.
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SEC. 15. Section 631 of the Code of Civil Procedure is amended to
read:


631. (a) The right to a trial by jury as declared by Section 16 of
Article I of the California Constitution shall be preserved to the parties
inviolate. In civil cases, a jury may only be waived pursuant to
subdivision (d).


(b) Each party demanding a jury trial shall deposit advance jury fees
with the clerk or judge. The total amount of the advance jury fees may
not exceed one hundred fifty dollars ($150) for each party. The deposit
shall be made at least 25 calendar days before the date initially set for
trial, except that in unlawful detainer actions the fees shall be deposited
at least five days before the date set for trial.


(c) The parties demanding a jury trial shall deposit with the clerk or
judge, at the beginning of the second and each succeeding day’s session,
a sum equal to that day’s fees and mileage of the jury, including the fees
and mileage for the trial jury panel if the trial jury has not yet been
selected and sworn. If more than one party has demanded a jury, the
respective amount to be paid daily by each party demanding a jury shall
be determined by stipulation of the parties or by order of the court.


(d) A party waives trial by jury in any of the following ways:
(1) By failing to appear at the trial.
(2) By written consent filed with the clerk or judge.
(3) By oral consent, in open court, entered in the minutes.
(4) By failing to announce that a jury is required, at the time the cause


is first set for trial, if it is set upon notice or stipulation, or within five
days after notice of setting if it is set without notice or stipulation.


(5) By failing to deposit with the clerk, or judge, advance jury fees as
provided in subdivision (b).


(6) By failing to deposit with the clerk or judge, at the beginning of
the second and each succeeding day’s session, the sum provided in
subdivision (c).


(e) The court may, in its discretion upon just terms, allow a trial by
jury although there may have been a waiver of a trial by jury.


SEC. 16. Section 1005 of the Code of Civil Procedure is amended
to read:


1005. (a) Written notice shall be given, as prescribed in
subdivisions (b) and (c), for the following motions:


(1) Notice of Application and Hearing for Writ of Attachment under
Section 484.040.


(2) Notice of Application and Hearing for Claim and Delivery under
Section 512.030.


(3) Notice of Hearing for Claim of Exemption under Section
706.105.
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2012 Cal. Legis. Serv. Ch. 342 (A.B. 1481) (WEST)


CALIFORNIA 2012 LEGISLATIVE SERVICE


2012 Portion of 2011-2012 Regular Session


Additions are indicated by Text; deletions by
* * * .


Vetoes are indicated by  Text ;
stricken material by  Text .


CHAPTER 342


A.B. No. 1481


JURY—FEES—JUVENILE COURTS—JURISDICTION


AN ACT to amend Sections 631 and 631.3 of the Code of Civil Procedure, and to amend Sections
607, 1719, 1719.5, 1769, and 1771 of the Welfare and Institutions Code, relating to public safety,


and making an appropriation therefor, to take effect immediately, bill related to the budget.


[Filed with Secretary of State September 17, 2012.]


LEGISLATIVE COUNSEL'S DIGEST


AB 1481, Committee on Budget. Public safety.


Existing law requires each party demanding a jury trial to deposit advance jury fees in the amount of $150 with the clerk or
judge. Existing law requires the court to transmit the advance jury fees to the State Treasury for deposit in the Trial Court
Trust Fund within 45 calendar days after the end of the month in which the advance jury fees are deposited with the court.


This bill would instead require that at least one party demanding a jury on each side of a civil case pay a
nonrefundable fee of $150, unless the fee has been paid by another party on the same side of the case. The bill


would make that fee due on or before the date scheduled for the initial case management conference in the action,
except in specified circumstances. The bill would make related and conforming changes to those provisions.


Existing law authorizes the juvenile court to retain jurisdiction over a ward of the court, until the ward
attains 21 years of age, except in certain circumstances. Existing law further authorizes the court to retain


jurisdiction over a ward who has committed specified serious offenses or other offenses requiring registration
as a sex offender, until age 25, if committed to the Department of Corrections and Rehabilitation, Division of
Juvenile Facilities, or to a state hospital or mental health facility. Existing law also requires, on and after July
1, 2012, every person committed by the juvenile court to the Department of Corrections and Rehabilitation,
Division of Juvenile Facilities, by reason of committing specified offenses, to be discharged after a 2–year
period of control, or when that person reaches 23 years of age, whichever occurs later, except as specified.


This bill would remove specified offenses requiring registration as a sex offender from those provisions
that allow the court, in certain circumstances, to retain jurisdiction over a ward until that person attains


either 25 years of age or 23 years of age. The bill would state that these changes apply retroactively.


Existing law authorizes the Department of Corrections and Rehabilitation to develop and implement a system of graduated
sanctions for wards that distinguishes between minor, intermediate, and serious misconduct. Existing law further requires the


department to promulgate regulations to implement a table of sanctions to be used in determining discharge consideration







JURY—FEES—JUVENILE COURTS—JURISDICTION, 2012 Cal. Legis. Serv. Ch....


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 2


date extensions. Existing law also authorizes the department to extend a ward's discharge consideration date, subject to
appeal, to not more than 12 months, for a sustained serious misconduct violation if all other sanctioning options have been


considered and determined to be unsuitable in light of the previous case history and circumstances of the misconduct.


This bill would delete the above provision requiring the department to promulgate regulations to implement a table of
sanctions, in certain circumstances. The bill would also revise the above provision regarding a ward's discharge to instead


prohibit the department from extending a ward's discharge consideration date for incidents occurring after September 1, 2012.


The bill would appropriate $1,000 from the General Fund to the
Department of Corrections and Rehabilitation for administration.


This bill would declare that it is to take effect immediately as a bill providing for appropriations related to the Budget Bill.


Appropriation: yes.


The people of the State of California do enact as follows:


SECTION 1. Section 631 of the Code of Civil Procedure is amended to read:


<< CA CIV PRO § 631 >>


631. (a) The right to a trial by jury as declared by Section 16 of Article I of the California Constitution shall be preserved to the
parties inviolate. In civil cases, a jury may only be waived pursuant to subdivision (f).


(b) * * * At least one party demanding a jury * * * on each side of a civil case shall pay a nonrefundable fee of one
hundred fifty dollars ($150) * * * , unless the fee has been paid by another party on the same side of the case. The fee shall
offset the costs to the state of providing juries in civil cases. If there are more than two parties to the case, for purposes
of this section only, all plaintiffs shall be considered one side of the case, and all other parties shall be considered the
other side of the case. Payment of the fee by a party on one side of the case shall not relieve parties on the other side
of the case from waiver pursuant to subdivision (f).


(c) The * * * fee * * * described in subdivision (b) shall be due on or before the date scheduled for the initial case management
conference in the action * * * , except as follows:


(1) In unlawful detainer actions, the fees shall be due at least five days before the date set for trial.


(2) If no case management conference is scheduled in a civil action, * * * or the initial case management conference
occurred before June 28, 2012, and the initial complaint was filed on or after July 1, 2011, the fee shall be due no later
than 365 calendar days after the filing of the initial complaint.


(3) If the initial case management conference occurred before June 28, 2012, and the initial complaint in the case was
filed before July 1, 2011, the fee shall be due at least 25 calendar days before the date initially set for trial.


(4) If the party requesting a jury has not appeared before the initial case management conference, or first appeared more than
365 calendar days after the filing of the initial complaint, the fee shall be * * * due at least 25 calendar days before the date
initially set for trial * * * .


(d) If a party failed to timely pay the fee described in subdivision (b) that was due between June 27, 2012, and November
30, 2012, the party will be relieved of a jury waiver on that basis only if the party pays the fee on or before December
31, 2012, or 25 calendar days before the date initially set for trial, whichever is earlier.
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(e) The parties demanding a jury trial shall deposit with the clerk or judge, at the beginning of the second and each succeeding
day's session, a sum equal to that day's fees and mileage of the jury, including the fees and mileage for the trial jury panel if
the trial jury has not yet been selected and sworn. If more than one party has demanded a jury, the respective amount to be paid
daily by each party demanding a jury shall be determined by stipulation of the parties or by order of the court.


(f) A party waives trial by jury in any of the following ways:


(1) By failing to appear at the trial.


(2) By written consent filed with the clerk or judge.


(3) By oral consent, in open court, entered in the minutes.


(4) By failing to announce that a jury is required, at the time the cause is first set for trial, if it is set upon notice or stipulation,
or within five days after notice of setting if it is set without notice or stipulation.


(5) By failing to * * * timely pay the fee described in subdivision * * * (b), unless another party on the same side of
the case has paid that fee.


(6) By failing to deposit with the clerk or judge, at the beginning of the second and each succeeding day's session, the sum
provided in subdivision (e).


(g) The court may, in its discretion upon just terms, allow a trial by jury although there may have been a waiver of a trial by jury.


(h) The court shall transmit the * * * fee described in subdivision (b) to the State Treasury for deposit in the Trial Court Trust
Fund within 45 calendar days after the end of the month in which the * * * fee is paid to the court.


* * *


SEC. 2. Section 631.3 of the Code of Civil Procedure is amended to read:


<< CA CIV PRO § 631.3 >>


631.3. (a) Notwithstanding any other law, when a party to the litigation has deposited jury fees with the judge or clerk and
that party waives a jury or obtains a continuance of the trial, or the case is settled, none of the deposit shall be refunded if
the court finds there has been insufficient time to notify the jurors that the trial would not proceed at the time set. If the jury
fees so deposited are not refunded for any of these reasons, or if a refund of jury fees deposited with the judge or clerk has
not been requested, in writing, by the depositing party within 20 business days from the date on which the jury is waived or
the action is settled, dismissed, or a continuance thereof granted, the fees shall be transmitted to the Controller for deposit into
the Trial Court Trust Fund.


(b) All jury fees and mileage fees that may accrue by reason of a juror serving on more than one case in the same day shall
be transmitted to the Controller for deposit into the Trial Court Trust Fund. All jury fees that were deposited with the court in
advance of trial pursuant to Section 631 prior to January 1, 1999, and that remain on deposit in cases that were settled, dismissed,
or otherwise disposed of, and three years have passed since the date the case was settled, dismissed, or otherwise disposed of,
shall be transmitted to the Controller for deposit into the Trial Court Trust Fund.


(c) * * * The fee described in subdivision (b) of Section 631 shall be nonrefundable and is not subject to this section.
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SEC. 3. Section 607 of the Welfare and Institutions Code is amended to read:


<< CA WEL & INST § 607 >>


607. (a) The court may retain jurisdiction over any person who is found to be a ward or dependent child of the juvenile court
until the ward or dependent child attains 21 years of age, except as provided in subdivisions (b), (c), and (d).


(b) The court may retain jurisdiction over any person who is found to be a person described in Section 602 by reason of the
commission of any of the offenses listed in subdivision (b) or paragraph (2) of subdivision (d) of Section 707, * * * until
that person attains 25 years of age if the person was committed to the Department of Corrections and Rehabilitation, Division
of Juvenile Facilities.


(c) The court shall not discharge any person from its jurisdiction who has been committed to the Department of Corrections
and Rehabilitation, Division of Juvenile Facilities so long as the person remains under the jurisdiction of the Department of
Corrections and Rehabilitation, Division of Juvenile Facilities, including periods of extended control ordered pursuant to Section
1800.


(d) The court may retain jurisdiction over any person described in Section 602 by reason of the commission of any of the
offenses listed in subdivision (b) or paragraph (2) of subdivision (d) of Section 707, * * * who has been confined in a state
hospital or other appropriate public or private mental health facility pursuant to Section 702.3 until that person attains 25 years
of age, unless the court that committed the person finds, after notice and hearing, that the person's sanity has been restored.


(e) The court may retain jurisdiction over any person while that person is the subject of a warrant for arrest issued pursuant
to Section 663.


(f) Notwithstanding subdivisions (b) and (d), on and after July 1, 2012, every person committed by the juvenile court to the
Department of Corrections and Rehabilitation, Division of Juvenile Facilities, who is found to be a person described in Section
602 by reason of the violation of any of the offenses listed in subdivision (b) or paragraph (2) of subdivision (d) of Section
707 * * * shall be discharged upon the expiration of a two-year period of control, or when the person attains 23 years of
age, whichever occurs later, unless an order for further detention has been made by the committing court pursuant to Article
6 (commencing with Section 1800) of Chapter 1 of Division 2.5. This section shall not apply to persons committed to the
Department of Corrections and Rehabilitation, Division of Juvenile Facilities, or persons confined in a state hospital or other
appropriate public or private mental health facility, by a court prior to July 1, 2012, pursuant to subdivisions (b) and (d).


(g) The amendments to this section made by the act adding this subdivision shall apply retroactively.


SEC. 4. Section 1719 of the Welfare and Institutions Code, as amended by Section 94 of Chapter 41 of the Statutes of 2012,
is amended to read:


<< CA WEL & INST § 1719 >>


1719. (a) This section applies only to a ward who is released to parole supervision prior to the 90th day after the enactment
of the act adding this subdivision.


(b) Commencing July 1, 2005, the following powers and duties shall be exercised and performed by the Juvenile Parole Board:
discharges of commitment, orders to parole and conditions thereof, revocation or suspension of parole, and disciplinary appeals.


(c) Any ward may appeal an adjustment to his or her parole consideration date to a panel comprised of at least two
commissioners.
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(d) The following powers and duties shall be exercised and performed by the Division of Juvenile Facilities: return of persons
to the court of commitment for redisposition by the court, determination of offense category, setting of parole consideration
dates, conducting annual reviews, treatment program orders, institution placements, furlough placements, return of nonresident
persons to the jurisdiction of the state of legal residence, disciplinary decisionmaking, and referrals pursuant to Section 1800.


(e) The department shall promulgate policies and regulations implementing a departmentwide system of graduated sanctions
for addressing ward disciplinary matters. The disciplinary decisionmaking system shall be employed as the disciplinary system
in facilities under the jurisdiction of the Division of Juvenile Facilities, and shall provide a framework for handling disciplinary
matters in a manner that is consistent, timely, proportionate, and ensures the due process rights of wards. The department shall
develop and implement a system of graduated sanctions that distinguishes between minor, intermediate, and serious misconduct.
The department may not extend a ward's discharge consideration date. * * * The department also may promulgate regulations
to establish a process for granting wards who have successfully responded to disciplinary sanctions a reduction of up to 50
percent of any time acquired for disciplinary matters.


(f) This section shall remain in effect only until January 1, 2013, and as of that date is repealed, unless a later enacted statute,
that is enacted before January 1, 2013, deletes or extends that date.


SEC. 5. Section 1719 of the Welfare and Institutions Code, as amended by Section 95 of Chapter 41 of the Statutes of 2012,
is amended to read:


<< CA WEL & INST § 1719 >>


1719. (a) The following powers and duties shall be exercised and performed by the Juvenile Parole Board: discharges of
commitment, orders for discharge from the jurisdiction of the Division of Juvenile Facilities to the jurisdiction of the committing
court, and disciplinary appeals.


(b) Any ward may appeal a decision by the Juvenile Parole Board to deny discharge to a panel comprised of at least two
commissioners.


(c) The following powers and duties shall be exercised and performed by the Division of Juvenile Facilities: return of
persons to the court of commitment for redisposition by the court or a reentry disposition, determination of offense category,
setting of discharge consideration dates, conducting annual reviews, treatment program orders, institution placements, furlough
placements, return of nonresident persons to the jurisdiction of the state of legal residence, disciplinary decisionmaking, and
referrals pursuant to Section 1800.


(d) The department shall promulgate policies and regulations implementing a departmentwide system of graduated sanctions
for addressing ward disciplinary matters. The disciplinary decisionmaking system shall be employed as the disciplinary system
in facilities under the jurisdiction of the Division of Juvenile Facilities, and shall provide a framework for handling disciplinary
matters in a manner that is consistent, timely, proportionate, and ensures the due process rights of wards. The department shall
develop and implement a system of graduated sanctions that distinguishes between minor, intermediate, and serious misconduct.
The department may not extend a ward's discharge consideration date. * * * The department also may promulgate regulations
to establish a process for granting wards who have successfully responded to disciplinary sanctions a reduction of any time
acquired for disciplinary matters.


(e) This section shall become operative on January 1, 2013.


SEC. 6. Section 1719.5 of the Welfare and Institutions Code is amended to read:
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<< CA WEL & INST § 1719.5 >>


1719.5. (a) This section shall become operative on the 90th day after the enactment of the act adding this section.


(b) The following powers and duties shall be exercised and performed by the Juvenile Parole Board: discharges of commitment,
orders for discharge from the jurisdiction of the Division of Juvenile Facilities to the jurisdiction of the committing court,
revocation or suspension of parole, and disciplinary appeals.


(c) Any ward may appeal a decision by the Juvenile Parole Board to deny discharge to a panel comprised of at least two
commissioners.


(d) The following powers and duties shall be exercised and performed by the Division of Juvenile Facilities: return of
persons to the court of commitment for redisposition by the court or a reentry disposition, determination of offense category,
setting of discharge consideration dates, conducting annual reviews, treatment program orders, institution placements, furlough
placements, return of nonresident persons to the jurisdiction of the state of legal residence, disciplinary decisionmaking, and
referrals pursuant to Section 1800.


(e) The department shall promulgate policies and regulations implementing a departmentwide system of graduated sanctions
for addressing ward disciplinary matters. The disciplinary decisionmaking system shall be employed as the disciplinary system
in facilities under the jurisdiction of the Division of Juvenile Facilities, and shall provide a framework for handling disciplinary
matters in a manner that is consistent, timely, proportionate, and ensures the due process rights of wards. The department shall
develop and implement a system of graduated sanctions that distinguishes between minor, intermediate, and serious misconduct.
The department may not extend a ward's discharge consideration date * * * for incidents occurring after September 1, 2012.
In any case in which a discharge consideration date has been extended, the disposition report shall clearly state the reasons for
the extension. The length of any discharge consideration date extension shall be based on the seriousness of the misconduct,
the ward's prior disciplinary history, the ward's progress toward treatment objectives, the ward's earned program credits, and
any extenuating or mitigating circumstances. The department shall promulgate regulations to implement a table of sanctions to
be used in determining discharge consideration date extensions. The department also may promulgate regulations to establish
a process for granting wards who have successfully responded to disciplinary sanctions a reduction of up to 50 percent of any
time acquired for disciplinary matters.


(f) This section applies only to a ward who is discharged from state jurisdiction to the jurisdiction of the committing court on
or after the operative date of this section.


(g) This section shall remain in effect only until January 1, 2013, and as of that date is repealed, unless a later enacted statute,
that is enacted before January 1, 2013, deletes or extends that date.


SEC. 7. Section 1769 of the Welfare and Institutions Code is amended to read:


<< CA WEL & INST § 1769 >>


1769. (a) Every person committed to the Department of Corrections and Rehabilitation, Division of Juvenile Facilities, by a
juvenile court shall, except as provided in subdivision (b), be discharged upon the expiration of a two-year period of control
or when he or she attains 21 years of age, whichever occurs later, unless an order for further detention has been made by the
committing court pursuant to Article 6 (commencing with Section 1800).


(b) Every person committed to the Department of Corrections and Rehabilitation, Division of Juvenile Facilities, by a juvenile
court who has been found to be a person described in Section 602 by reason of the violation of any of the offenses listed in
subdivision (b) or paragraph (2) of subdivision (d) of Section 707, * * * shall be discharged upon the expiration of a two-year
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period of control or when he or she attains 25 years of age, whichever occurs later, unless an order for further detention has
been made by the committing court pursuant to Article 6 (commencing with Section 1800).


(c) Notwithstanding subdivision (b), on and after July 1, 2012, every person committed by a juvenile court to the Department of
Corrections and Rehabilitation, Division of Juvenile Facilities, who is found to be a person described in Section 602 by reason
of the violation of any of the offenses listed in subdivision (b) or paragraph (2) of subdivision (d) of Section 707, * * * shall
be discharged upon the expiration of a two-year period of control, or when he or she attains 23 years of age, whichever occurs
later, unless an order for further detention has been made by the committing court pursuant to Article 6 (commencing with
Section 1800). This section shall not apply to persons committed to the Department of Corrections and Rehabilitation, Division
of Juvenile Facilities, by a juvenile court prior to July 1, 2012, pursuant to subdivision (b).


(d) The amendments to this section made by the act adding this subdivision shall apply retroactively.


SEC. 8. Section 1771 of the Welfare and Institutions Code is amended to read:


<< CA WEL & INST § 1771 >>


1771. (a) Every person convicted of a felony and committed to the Department of Corrections and Rehabilitation, Division of
Juvenile Facilities, shall be discharged when he or she attains 25 years of age, unless an order for further detention has been
made by the committing court pursuant to Article 6 (commencing with Section 1800) or unless a petition is filed under Article
5 (commencing with Section 1780). In the event that a petition under Article 5 (commencing with Section 1780) is filed, the
division shall retain control until the final disposition of the proceeding under Article 5 (commencing with Section 1780).


(b) Notwithstanding subdivision (a), on and after July 1, 2012, every person committed by a juvenile court to the Department of
Corrections and Rehabilitation, Division of Juvenile Facilities, who is found to be a person described in Section 602 by reason
of the violation of any of the offenses listed in subdivision (b) or paragraph (2) of subdivision (d) of Section 707, * * * shall
be discharged upon the expiration of a two-year period of control, or when the person attains 23 years of age, whichever occurs
later, unless an order for further detention has been made by the committing court pursuant to Article 6 (commencing with
Section 1800). This section shall not apply to persons committed to the Department of Corrections and Rehabilitation, Division
of Juvenile Facilities, by a juvenile court prior to July 1, 2012, pursuant to subdivision (a).


(c) The amendments to this section made by the act adding this subdivision shall apply retroactively.


SEC. 9. The sum of one thousand dollars ($1,000) is hereby appropriated from the General Fund to the Department of
Corrections and Rehabilitation for administration.


SEC. 10. This act is a bill providing for appropriations related to the Budget Bill within the meaning of subdivision (e) of
Section 12 of Article IV of the California Constitution, has been identified as related to the budget in the Budget Bill, and shall
take effect immediately.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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2012 Cal. Legis. Serv. Ch. 41 (S.B. 1021) (WEST)


CALIFORNIA 2012 LEGISLATIVE SERVICE


2012 Portion of 2011-2012 Regular Session


Additions are indicated by Text; deletions by
* * * .


Vetoes are indicated by  Text ;
stricken material by  Text .


CHAPTER 41


S.B. No. 1021


CORRECTIONAL INSTITUTIONS—LEASES—FEES


AN ACT to amend Sections 631 and 631.3 of, and to amend and repeal Section 367.6 of, the Code of Civil Procedure, to
amend Section 53086 of the Education Code, to amend Sections 11552, 12838, 12838.1, 21221, 21224, 21229, 68085.1,
68086, 68090.8, 68106, 68502.5, 68926, 68927, 69921, 69922, 69925, 69950, 70371.5, 70602.5, 70617, 70626, 76000.3,


77003, 77202, 77204, 77205, and 77209 of, to amend and repeal Section 72011 of, to amend, repeal, and add Sections
68085, 70616, 70657, and 70677 of, to add Sections 11011.28 and 69923 to, to add and repeal Sections 12838.14 and
70602.6 of, to repeal Sections 12838.2, 12838.3, 69927, and 77213 of, and to repeal and add Sections 69920, 69921.5,
69926, and 77203 of, the Government Code, to amend Sections 1170.05, 1231, 1233.1, 1233.6, 1233.61, 2065, 3417,


5024.2, 5072, 5075.1, 6024, 6027, 6030, 6126, and 13800 of, to amend and repeal Section 1465.8 of, to amend, repeal,
and add Section 4115.5 of, to add Sections 5031, 5032, 13155, and 13827 to, and to add Article 5 (commencing with
Section 2985) to Chapter 7 of Title 7 of Part 3 of, the Penal Code, to amend Section 8200 of the Probate Code, and to
amend Sections 607, 736, 912, 1016, 1703, 1711, 1713, 1719, 1719.5, 1725, 1731.5, 1752.16, 1752.81, 1764.2, 1766,
1766.01, 1767.3, 1767.35, 1767.36, 1769, 1771, 1800, 1800.5, 1916, 3050, 3051, 3100, 3100.6, and 3201 of, to add


Section 3202 to, and to repeal Chapter 1 (commencing with Section 3000) of Division 3 of, the Welfare and Institutions
Code, relating to public safety, and making an appropriation therefor, to take effect immediately, bill related to the budget.


[Filed with Secretary of State June 27, 2012.]


LEGISLATIVE COUNSEL'S DIGEST


SB 1021, Committee on Budget and Fiscal Review. Public safety.


(1) Existing law establishes the Department of Corrections and Rehabilitation, and provides that the department shall
be headed by a secretary who is appointed by the Governor, subject to Senate confirmation. Existing law authorizes the
Governor to appoint to the department 2 undersecretaries, requires the Governor to appoint 3 chief deputy secretaries,


and an assistant secretary for health care policy, all subject to Senate confirmation. Existing law also authorizes
the Governor to appoint assistant secretaries for victim and survivor rights and services and for correctional safety.


This bill would reorganize the executive structure of the department in various ways, including, among others,
modifying the responsibilities of the undersecretaries, removing the provisions that authorize the Governor to


appoint chief deputy secretaries and assistant secretaries, authorizing the Governor to appoint a chief for certain
offices to be created by this bill, and creating certain divisions within the department and abolishing others.


(2) Existing law establishes the Board of State and Community Corrections as an entity independent
of the Department of Corrections and Rehabilitation, and authorizes the board to carry out


various powers and duties relating to providing advice and leadership on criminal justice issues.
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This bill would authorize the Governor to appoint an executive officer of the board, subject to
Senate confirmation, who would hold the office at the pleasure of the Governor. The executive


officer would be the administrative head of the board and would exercise all duties and
functions necessary to ensure that the responsibilities of the board are successfully discharged.


(3) Existing law requires the Secretary of the Department of Corrections and Rehabilitation to ensure compliance with the
terms of any state plan, memoranda of understanding, administrative order, interagency agreements, assurances, single state


agency obligations, federal statutes and regulations, and any other form of agreement or obligation that vital government
activities rely upon, or are condition to, the continued receipt by the department of state or federal funds or services.


This bill would, until June 30, 2021, require money recovered by the Department of Corrections and Rehabilitation
from a union paid leave settlement agreement to be credited to the fiscal year in which the recovered money is


received, which would be available for expenditure by the department for the fiscal year in which the recovered
money is received, upon approval of the Department of Finance. The bill would require the Department of Corrections


and Rehabilitation to identify and report the total amount collected annually to the Department of Finance.


(4) Existing law requires the Department of General Services to offer for sale land that is
declared excess or is declared surplus by the Legislature, and that is not needed by any state
agency, to local agencies and private entities and individuals, subject to specified conditions.


This bill would authorize the Director of General Services, until January 1, 2015, to sell or lease property known as the
Southern Youth Correctional Reception Center and Clinic to the County of Los Angeles at market value. After that date, if


not sold or leased to the County of Los Angeles, the bill would authorize the sale or lease of that property to any other person
or entity subject to a competitive bid process. The bill would provide that the proceeds of the sale or lease be expended on
bond payments, as specified, and other costs, including costs for the review of the sale of the property and bond counsel.


(5) Existing law generally prohibits a person who has been retired under the Public Employees' Retirement System from
serving without reinstatement from retirement unless a specified exception applies. Existing law authorizes a retired


person to serve without reinstatement upon appointment to certain positions, including, among others, member of a board,
commission, or advisory committee, as specified, or in certain circumstances, such as during an emergency to prevent


stoppage of public business or because the retired employee has specialized skills needed in performing work of limited
duration. Existing law prohibits those appointments from exceeding 960 hours in any fiscal year and requires that the


rate of pay not be less than the minimum nor exceed the amount paid to other employees performing comparable duties.


This bill would prohibit the hourly rate of pay for an appointment of a retired person pursuant to those provisions from
exceeding the maximum monthly base salary paid to other employees performing comparable duties as listed on a


publicly available pay schedule divided by 173.333. The bill would also prohibit an appointee from receiving any benefit,
incentive, compensation in lieu of benefits, or any other form of compensation in addition to the hourly pay rate. The
bill would prohibit these appointments, including those made concurrently, as specified, from exceeding a combined
total of 960 hours each fiscal year. The bill would prohibit a retired annuitant appointed pursuant to these provisions


from working more than 960 hours each fiscal year regardless of whether he or she works for one or more employers.


(6) Existing law requires the Judicial Council, on or before July 1, 2011, to establish statewide, uniform fees to be paid
by a party to a civil action for appearing by telephone, which shall supersede any fees paid to vendors and courts under


existing agreements and procedures. Existing law, until July 1, 2013, provides that if a vendor or court later receives
a fee or a portion of a fee for appearance by telephone that was previously waived, that fee shall be distributed, as


specified. Existing law, until July 1, 2013, requires each vendor or court that provides for appearances by telephone
to transmit $20, for each fee received for providing telephone appearance services, to the State Treasury for deposit in
the Trial Court Trust Fund, except as specified. Existing law also requires these vendors to transmit, as specified, an


amount equal to the total amount of revenue received by all courts for providing appearances for the 2009–10 fiscal year.
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This bill would specify that the statewide, uniform fees to be paid by a party for appearing by telephone shall supersede any
fees paid to vendors and courts under any previously existing agreements and procedures. The bill would delete the July 1,
2013, repeal of the provision for distribution of fees that were previously waived, and the repeal date for the $20 payment


required for each fee received for providing telephone appearance services, thereby extending those provisions indefinitely.


Existing law requires each party to a civil action demanding a jury trial to deposit advance jury fees with
the clerk or judge, the total amount of which may not exceed $150 for each party. Existing law requires the
deposit of advance jury fees to be made at least 25 calendar days before the date initially set for trial, except
that in unlawful detainer actions the fees are required to be deposited at least 5 days before the date set for


trial. Existing law authorizes the refund of advance jury fees under specified circumstances, but provides for
the transfer of those fees that are not refunded to the Controller for deposit into the Trial Court Trust Fund.


This bill, instead, would require each party to pay advance jury fees in the amount of $150. The bill would
provide additional dates for the deposit of advance jury fees, as specified. The bill would require the court
to transmit the advance jury fees to the State Treasury for deposit in the Trial Court Trust Fund within 45
calendar days after the end of the month in which the advance jury fees are deposited with the court, and
would specify that advance jury fees deposited after the effective date of this measure are nonrefundable.


Existing law states the intent of the Legislature to establish a moratorium on increases in court filing fees until July 1,
2013, but imposes supplemental fees for filing first papers in connection with specified civil proceedings, until that date.


This bill would delete the repeal date for the supplemental fees, thereby extending those fees indefinitely. The bill
would impose an additional supplemental fee for filing first papers in certain civil proceedings, until July 1, 2015,


subject to reduction if the amount of the General Fund appropriation to the Trial Court Trust Fund is decreased
from the amount appropriated in the 2013–14 fiscal year. The supplemental fees collected pursuant to these


provisions would be deposited into the Trial Court Trust Fund. The bill would make other conforming changes.


Existing law requires a $550 fee to be paid on behalf of all plaintiffs, and by each defendant, intervenor, respondent, or
adverse party to a civil action at the time of filing its first paper if the case is designated as a complex case or whenever


the case is determined by the court to be a complex case. Existing law imposes a limitation of $10,000 on the total
amount of fees collected from all defendants, intervenors, respondents, and adverse parties appearing in a complex case.


This bill would, until July 1, 2015, increase the complex case fee from $550 to $1,000, and
increase the limitation on the total amount of fees collected from all defendants, intervenors,


respondents, and adverse parties appearing in a complex case from $10,000 to $18,000.


Under existing law, the uniform fee for filing any specified motion, application, order to show cause, or other
paper requiring a hearing subsequent to the first paper is $40. The fee for filing a motion for summary judgment
or summary adjudication of issues, or for filing in the superior court an application to appear as counsel pro hac


vice, is $500 until July 1, 2013, at which time those fees shall be reduced to $200 and $250, respectively. Existing
law, until July 1, 2013, provides for ½ of the pro hac vice application fee to be deposited into the Immediate and


Critical Needs Account of the State Court Facilities Construction Fund and ½ into the Trial Court Trust Fund. After
that date the entire fee collected for the pro hac vice application is required to be transmitted to the state for deposit
into the Immediate and Critical Needs Account of the State Court Facilities Construction Fund. Existing law also


requires, until July 1, 2013, an attorney whose application to appear as counsel pro hac vice has been granted to pay
an annual renewal fee of $500 for each year that the attorney maintains pro hac vice status in the case in which the


application was granted. The entire renewal fee is transmitted to the state for deposit into the Trial Court Trust Fund.


This bill would, until July 1, 2015, increase that $40 uniform filing fee to $60. The bill also would extend indefinitely the
$500 fee for filing a motion for summary judgment or summary adjudication of issues, for filing in the superior court an
application to appear as counsel pro hac vice, and for the annual renewal of pro hac vice status. The bill would extend
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indefinitely the provisions requiring ½ of the fee to appear as counsel pro hac vice to be deposited into the Immediate
and Critical Needs Account of the State Court Facilities Construction Fund and ½ into the Trial Court Trust Fund.


Existing law requires the charge of an official court reporter fee, in addition to any other fee required in civil actions or
cases, for each proceeding lasting more than one hour, in an amount equal to the actual cost of providing that service
per ½ day of services to the parties, on a pro rata basis, for the services of an official court reporter on the first and


each succeeding judicial day those services are provided, as specified. Fees collected pursuant to this provision may
be used only to pay for services of an official court reporter in civil proceedings. Existing law further requires that,


whenever a daily transcript is ordered in a civil case requiring the services of more than one reporter, the party requesting
the transcript must pay a fee equal to the per diem rate for pro tempore reporters in addition to any other required fee.


This bill would additionally require an official court reporter fee to be charged for each proceeding lasting less than one hour.


Existing law imposes specified fees upon filing a notice of appeal in a civil case appealed to a court of appeal, a petition
for a writ within the original jurisdiction of the Supreme Court or the court of appeal, and a petition for hearing in
a civil case in the Supreme Court after decision in a court of appeal. Existing law also imposes specified fees for a


party other than appellant filing its first document in a civil case appealed to a court of appeal, for a party other than
petitioner filing its first document in a writ proceeding within the original jurisdiction of the Supreme Court, or for a party


other than petitioner filing its first document in a writ proceeding within the original jurisdiction of a court of appeal.


This bill would increase those fees, as specified.


Existing law requires the Judicial Council to retain the ultimate responsibility to adopt a budget and allocate funding
for the trial courts. Under existing law, the Judicial Council may authorize a trial court to carry unexpended funds


over from one fiscal year to the next, provided that the trial court meets certain trial court coordination requirements.


This bill would instead authorize a trial court to, prior to June 30, 2014, carry over unexpended funds from the
court's operating budget from the prior fiscal year and, on and after that date, to carry over unexpended funds


in an amount not to exceed 1% of the court's operating budget from the prior fiscal year. The bill would require
the Judicial Council to set a preliminary allocation to trial courts in July of each fiscal year and to finalize those


allocations in January, as specified. The bill would require the Judicial Council to set aside 2% of specified
funds appropriated in the annual Budget Act and to make those funds available to trial courts for unforeseen
emergencies, unanticipated expenses for existing programs, or unavoidable funding shortfalls, as specified.


The bill would prohibit the Judicial Council from expending funds on the Court Case Management System without
consent from the Legislature, except as specified. The bill would prohibit construing any provision of law as authorizing
the Judicial Council to redirect funds for any purpose other than allocation to trial courts or as otherwise appropriated.


Existing law creates the Trial Court Trust Fund and requires that the fund be invested in the Surplus
Money Investment Fund and requires that interest earned be allocated among trial courts, as specified.


This bill would delete the requirement that the interest earned be allocated among trial courts.


Existing law establishes the Immediate and Critical Needs Account of the State Court
Facilities Construction Fund and limits the use of the proceeds to certain purposes.


This bill would also authorize using the proceeds for trial court operations, as defined.


Existing law establishes the Trial Court Improvement Fund and
the Judicial Administrative Efficiency and Modernization Fund.
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This bill would establish the State Trial Court Improvement and Modernization Fund as the successor to those
funds, would require that any assets, liabilities, revenues, and expenditures of those funds be transferred to the
State Trial Court Improvement and Modernization Fund, and would make other related conforming changes.


(7) Existing law, until July 1, 2013, provides that for each parking offense where a parking penalty,
fine, or forfeiture is imposed, an added penalty of $3 shall be imposed in addition to the penalty,


fine, or forfeiture set by the city, district, or other issuing agency. Existing law requires the county
treasurer to transmit the penalty to the Treasurer for deposit in the Trial Court Trust Fund, as specified.


This bill would extend the operation of these provisions indefinitely. By extending the operation of these provisions,
the bill would increase the duties of county employees and thereby impose a state-mandated local program.


Existing law, until July 1, 2013, requires an assessment of $40 to be imposed on every conviction for a criminal
offense, as provided, to assist in funding court operations. As of that date, that assessment shall be reduced to $30.


This bill would delete that repeal date, thereby extending the $40 assessment indefinitely.


(8) Existing law requires the custodian of a will, within 30 days after having knowledge of the death of the testator,
unless a petition for probate of the will is earlier filed, to deliver the will to the clerk of the superior court of the county
in which the estate of the decedent may be administered and to mail a copy of the will to the executor or a beneficiary,
as specified. Existing law prohibits a fee from being charged for delivering the will to the clerk of the superior court.


This bill would impose a fee of $50 for delivering a will to the
clerk of the superior court as required pursuant to that provision.


(9) The Superior Court Law Enforcement Act of 2002 authorizes the presiding judge of each superior court to contract with
a sheriff or marshal for the necessary level of law enforcement services in the courts. The act requires a sheriff to attend
all superior courts held within his or her county whenever required, as specified. Existing law requires the superior court
and the sheriff or marshal to enter into an annual or multiyear memorandum of understanding specifying the agreed-upon


level of court security services and their cost and terms of payment, and requires the sheriff or marshal to provide specified
information to the courts by April 30 of each year, with actual court security allocations subject to the approval of the Judicial


Council and the funding provided by the Legislature. Existing law requires the Controller, for the 2011–12 fiscal year, to
allocate on a monthly basis a specified amount of the revenues received in the Local Revenue Fund 2011 into the Trial Court


Security Account of that fund. Existing law provides that the moneys in the Trial Court Security Account shall be used
exclusively to fund trial court security provided by county sheriffs, but shall not include any general county administrative


costs. The Controller is required to allocate funds in that account each month to each county or city and county, as
specified, to be used solely to provide security to the trial courts, and not for general county administrative expenses.


This bill would revise and recast the Superior Court Law Enforcement Act of 2002, including renaming the act as the
Superior Court Security Act of 2012. The bill would provide that it implements the statutory changes necessary as a
result of the realignment of superior court security funding enacted in Assembly Bill 118 (Chapter 40 of the Statutes
of 2011), in which the Trial Court Security Account was established to fund court security. The bill would require the
sheriff, with the approval and authorization of the board of supervisors, and on behalf of the county, to enter into an
annual or multiyear memorandum of understanding with the superior court specifying an agreed-upon level of court


security services and any other agreed-upon governing or operating procedures. Except as specified, the bill would provide
that the sheriff is responsible for the necessary level of court security services, as established by the memorandum of


understanding. The bill would specify that the court security services provided by the sheriff may include, among other
things, bailiff functions, taking charge of a jury, and overseeing and escorting prisoners in holding cells. The bill prohibit


a superior court from paying a sheriff for court security services and equipment, except as provided. The bill would
establish a meeting process for the resolution of an impasse in the negotiation of the memorandum of understanding
or disputes regarding the administration or level of services and equipment being provided to a court. The bill would







CORRECTIONAL INSTITUTIONS—LEASES—FEES, 2012 Cal. Legis. Serv. Ch. 41...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 6


require the Judicial Council to establish, by rule of court, a process that expeditiously and finally resolves disputes
that are not settled in the meeting process through a panel of court of appeal justices qualified to hear these matters.


(10) Existing law authorizes the Department of Corrections and Rehabilitation to offer a program under which
female inmates, pregnant inmates, or inmates who were primary caregivers of dependent children immediately
prior to incarceration and who have been committed to state prison may participate in a voluntary alternative


custody program in lieu of confinement in state prison, such as confinement to a residential home, as specified,
or confinement to a residential drug treatment program. Existing law also requires the department to collaborate


with local law enforcement and community-based programs that administer evidence-based practices in
order to prevent recidivism among individuals placed in alternative custody and assist in reentry to society.


This bill would clarify that only female inmates are eligible for the program. The bill would delete the provision
requiring the department to collaborate with local law enforcement and would instead require the department to
prioritize the use of evidence-based programs and services that will aid in the successful reentry of inmates into
society while they take part in alternative custody. The bill would also require that case management services be


provided to support rehabilitation and to track the progress and individualized treatment plan compliance of the inmate.


(11) Existing law establishes in the State Treasury the State Community Corrections Performance Incentives
Fund, a continuously appropriated fund. Moneys in the fund are appropriated for purposes of providing probation


revocation incentive payments and high performance grants for the implementation of a specified community
corrections program consisting of a system of felony probation supervision intended to, among other goals,


reduce recidivism and improve public safety. Existing law also authorizes each county to establish in the
county treasury a Community Corrections Performance Incentives Fund to receive amounts allocated to the
counties for purposes of funding community corrections programs pursuant to these provisions, as specified.


Existing law requires each county receiving funding pursuant to these provisions to identify and track
specific outcome-based measures, as provided, and report to the Administrative Office of the Courts on the
effectiveness of the community corrections program. Existing law requires the Administrative Office of the
Courts, in consultation with the Chief Probation Officers of California and the Department of Corrections


and Rehabilitation, to provide a quarterly statistical report to the Department of Finance containing statistical
information for each county, including information regarding the number of felony filings and felony convictions.


This bill would expand the scope of the information provided in the statistical report to include information
regarding the number of felons who had their probation revoked and were sent to county jail and the number


of adult felony probationers sent to county jail for a conviction of a new felony offense, as specified.


Existing law requires the Director of Finance, in consultation with the Department of Corrections and Rehabilitation,
the Joint Legislative Budget Committee, the Chief Probation Officers of California, and the Administrative Office


of the Courts, to annually calculate, among other things, the statewide probation failure rate and a probation
failure rate for each county, for purposes of calculating the probation failure reduction incentive payments and
high performance grant payments to counties to support the community corrections program described above.


This bill would instead require the department, in consultation with those entities, to calculate the statewide probation
failure to prison rate and a probation failure to prison rate for each county. The bill would also make conforming changes.


Existing law prohibits more than 1% of the estimated savings to the state resulting from the population of felony probationers
successfully prevented from being sent to state prison, as calculated by the Department of Finance, from being appropriated


for use by the Administrative Office of the Courts for the costs of implementing and administering the community corrections
program described above. Existing law also requires the Department of Finance to increase the award amount, as specified,


for any county whose payment in connection with that program totals less than $100,000 to no more than $100,000.
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This bill would require the Department of Finance, in consultation with the Administrative Office of the Courts,
to determine a funding amount not to exceed 1% of estimated savings to the state, as described above, to be


appropriated for use by the Administrative Office of the Courts for the costs of implementing and administering
the community corrections program described above and the 2011 Realignment Legislation addressing public


safety. The bill would also require the Department of Finance to increase the award amount for any county
whose payment in connection with that program totals less than $200,000 to be no more than $200,000.


(12) Existing law requires the Department of Corrections and Rehabilitation to establish and implement a community
treatment program, under which a woman sentenced to state prison who has one or more children under 6 years of age,


whose child is born prior to incarceration, or who is pregnant, shall be eligible for release with her children to a public or
private facility in the community suitable to their needs. Existing law requires the department to deny placement in the


community treatment program, except as provided, to certain women including, but not limited to, those who have been
convicted of the unlawful sale or possession for sale, manufacture, or transportation of a controlled substance, as defined, if


large scale and for profit, as defined by the department, and those who have been convicted of a violent felony, among others.


This bill would permit women who are convicted of planting, cultivating, harvesting, drying, or processing any marijuana
or any part thereof, or convicted of possessing for sale any marijuana, to participate in the program and would require
the Secretary of the Department of Corrections and Rehabilitation to consider for placement in the program inmates


who have been convicted of the unlawful sale or possession for sale, manufacture, or transportation of controlled
substances, if large scale and for profit, on a case-by-case basis. The bill would also require the secretary to consider


women on a case-by-case basis for placement in the program who have been convicted of a robbery or burglary,
and women who are subject to a United States Immigration and Customs Enforcement hold. The bill would provide


that charged offenses that did not result in conviction shall not be used to exclude an applicant from the program.


(13) Existing law authorizes a county where adequate facilities are not available for prisoners who would
otherwise be confined in its county adult detention facilities to enter into an agreement with the board or


boards of supervisors of one or more nearby counties whose county adult detention facilities are adequate for
and are readily accessible from the first county. Existing law requires these agreements to make provision
for the support of a person so committed or transferred by the county from which he or she is committed.


This bill, until July 1, 2015, would authorize the board of supervisors of a county, where, in the opinion of the county
sheriff or the director of the county department of corrections, adequate facilities are not available for prisoners, to enter
into an agreement with any other county whose county adult detention facilities are adequate for and accessible to the


first county and would require the concurrence of the receiving county's sheriff or the director of the county department
of corrections. The bill would remove the requirement for support of the offender by the originating county. The bill


would also require a county entering into an agreement with another county to report annually to the Board of State and
Community Corrections on the number of offenders who otherwise would be under that county's jurisdiction but who
are now being housed in another county's facility and the reason for needing to house the offenders outside the county.


(14) Existing law requires the Department of Corrections and Rehabilitation to have
responsibility for oversight over state prisons and for the supervision of parolees.


This bill would require the department to submit, as specified, estimated expenditures for each state or
contracted facility housing offenders and for the cost of supervising offenders on parole, by region, for


inclusion in the annual Governor's Budget and the May Revision thereto. The bill would require the
departmental estimates, assumptions, and other supporting data to be forwarded annually to the Joint


Legislative Budget Committee and the public safety policy committees and fiscal committees of the Legislature.


The bill would also require the department, as directed by the Department of Finance, to work with
the appropriate budget and policy committees of the Legislature and the Legislative Analyst's Office
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to establish appropriate oversight, evaluation, and accountability measures, to be adopted as part of a
corrections plan, as specified. The bill would also require a periodic review, conducted by the Department


of Finance's Office of State Audits and Evaluations, that assesses the fiscal benchmarks of the plan.


(15) Existing law makes the State Department of Health Care Services (SDHCS) the designated state agency to supervise
every phase of the administration of health care services and medical assistance for which grants-in-aid are received from the
federal government or made by the state in order to secure full compliance with the applicable provisions of state and federal


laws. Existing law requires the Department of Corrections and Rehabilitation to, among other things, seek to enter into
memoranda of understanding with the Social Security Administration and the SDHCS, and federal, state, or county entities


to facilitate prerelease agreements to help inmates initiate benefits claims. Existing law requires the department to reimburse
county public hospitals on a quarterly basis for the nonfederal share of Medi–Cal costs incurred by the county for individuals


who have been granted medical parole and the county costs for providing health care services that are not allowable under
Medi–Cal but are required by the state to be furnished to eligible persons who have been granted medical parole, including


public guardianship health care services. Existing law requires the department to provide, or provide reimbursement for,
services associated with public guardianship of medical parolees and authorizes the department to provide supplemental


reimbursements to providers. Existing law requires the department to establish contracts with appropriate medical
providers in cases where medical parolees are ineligible for Medi–Cal and are unable to pay the costs of their medical care.


This bill would delete the provisions requiring the department to seek to enter into memoranda of understanding with the
Social Security Administration and the SDHCS to facilitate prerelease agreements to help inmates initiate benefits claims and


would instead only require the department to seek to enter into memoranda of understanding with federal, state, or county
entities for those purposes. The bill would require hospitals, nursing facilities, and other providers providing services to
medical parolees to invoice the department, and would require the department to reimburse those entities in accordance
with contracted rates or, if there is no contract, at a rate equal to or less than the amount payable under the Medicare Fee


Schedule. The bill would require the department to submit a quarterly invoice to the SDHCS for reimbursement for services
provided to medical parolees eligible for Medi–Cal for claiming and reimbursement of federal Medicaid funds and would


require the SDHCS to remit funds for federal financial participation to the department. The bill would require the department
to directly provide, or provide reimbursement for, services associated with conservatorship for inmates who are granted
medical parole who are ineligible for Medi–Cal. The bill would, to the extent allowed by federal law and to the extent
federal participation is available, authorize the department or its designee to act on behalf of an inmate for the limited


purposes of applying for and redetermination of Medi–Cal eligibility and sharing and maintaining records with the SDHCS.


Under existing law, the department and the SDHCS are authorized to develop a process to maximize federal financial
participation in the provision of acute inpatient hospital services rendered to individuals who, but for their institutional


status as inmates, are otherwise eligible for Medi–Cal or the Low Income Health Program (LIHP). For individuals
eligible for Medi–Cal or LIHP, existing law requires the department to submit a monthly invoice to the SDHCS or
to the county of last residence, as applicable, for claiming federal participation for acute inpatient hospital services.


This bill would, instead, require the submission of quarterly invoices.


(16) Existing law requires that certain mentally disordered prisoners, as a condition of parole, be treated by the
State Department of Mental Health, as provided. Existing law authorizes the Department of Corrections and


Rehabilitation to obtain day treatment, and to contract for crisis care services, for parolees with mental health problems.


This bill would require the Department of Corrections and Rehabilitation to provide a supportive housing program
that provides wraparound services to mentally ill parolees at risk of homelessness using funding appropriated for that
purpose. The program would provide that an inmate or parolee is eligible for participation if he or she has a serious


mental disorder, as specified, and has been assigned a release date from state prison and is likely to become homeless
upon release or is currently a homeless parolee. The bill would require providers to offer various services, including


housing location services and rental subsides. The bill would require providers to report specified information to
the department, including the number of participants served and the outcomes for participants. The bill would also
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require the department to prepare an analysis of the information and to annually submit, on or before February 1, the
information and the analysis to the chairs of the Joint Legislative Budget Committee and other specified committees.


(17) Existing law authorizes the Department of Corrections and Rehabilitation to maintain and operate a
comprehensive pharmacy services program for facilities under the jurisdiction of the department and to


incorporate certain protocols, including a requirement for the use of generic medications, when available, unless
an exception is reviewed and approved in accordance with an established nonformulary approval process.


This bill would require the program to incorporate those protocols and would require the
nonformulary process to include a process whereby a prescriber may indicate on the face of
the prescriptions “dispense as written” or other appropriate form for electronic prescriptions.


(18) Existing law, commencing July 1, 2012, requires the Board of State and Community Corrections
to establish minimum standards for local correctional facilities. Existing law requires standards for
state correctional facilities to be established by January 1, 2007. Existing law requires the board to


review both of these standards biennially and make appropriate revisions. Existing law requires that the
standards include standards for the treatment of persons confined in state and local correctional facilities.


This bill would delete the provision requiring the standards for state correctional facilities to be established and
reviewed biennially, and would remove the requirement that the standards include standards for the treatment of persons
confined in state correctional facilities, thereby making these provisions applicable to local correctional facilities only.


(19) Existing law provides that it is the duty of the Board of State and Community Corrections to collect and
maintain available information and data about state and community correctional policies, practices, capacities,
and needs, and to collect and make publicly available data and information reflecting the impact of state and
community correctional, juvenile justice, and gang-related policies and practices in this state, as specified.


This bill would require, on and after July 1, 2012, the board, in consultation with the Administrative Office of the Courts, the
California State Association of Counties, the California Sheriffs Association, and the Chief Probation Officers of California,
to support the development and implementation of specified data collection instruments to reflect the impact of Chapter 15
of the Statutes of 2011 relating to the disposition of felony offenders and postrelease community supervision, and to make
any data collected available on the board's Internet Web site. The bill would also require the Administrative Office of the


Courts, commencing January 1, 2013, to collect information from trial courts regarding the implementation of that chapter, as
specified. The bill would require the trial courts to provide this data twice a year to the Administrative Office of the Courts,
would authorize the courts to use funds provided to them for criminal justice realignment for the purpose of collecting and


providing this data, and would require the office to make the data available to the Department of Finance, the Board of State
and Community Corrections, and the Joint Legislative Budget Committee by September 1, 2013, and annually thereafter.


(20) Existing law requires the Inspector General to be responsible for contemporaneous oversight
of internal affairs investigations and the disciplinary process of the department, as specified.


This bill would require the Inspector General to conduct an objective, metric-oriented oversight and
inspection program to periodically review delivery of specified reforms relating to the prison system,


including adherence to the standardized staffing model at each institution and prison gang management.


(21) Existing law authorizes the juvenile court to retain jurisdiction over a ward of the court until the ward attains
21 years of age, or, if the person has committed certain specified offenses, until the person attains 25 years of
age. Existing law requires the Juvenile Parole Board to carry out specified duties relating to the release and


supervision on parole of wards from the custody of the Department of Corrections and Rehabilitation, Division
of Juvenile Facilities. Beginning July 1, 2014, existing law eliminates the power of revocation or suspension
of parole as a state duty exercised by the Juvenile Parole Board, and instead requires the court to establish the


conditions of the ward's supervision and the county of commitment to supervise a ward released on parole.
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This bill would end juvenile parole on January 1, 2013, instead of July 1, 2014, except as specified. By requiring
county supervision of wards on parole to begin earlier, the bill would impose a state-mandated local program.


The bill would also reduce the jurisdiction of the Department of Corrections and Rehabilitation, Division
of Juvenile Facilities, to 23 years of age for all wards committed to the division on or after July 1, 2012.


Existing law requires, beginning on January 1, 2012, counties to pay an annual fee of $125,000 for each
individual from that county who is committed to the Department of Corrections and Rehabilitation, Division


of Juvenile Facilities, for the time that the individual remains in any institution under the division's direct
supervision, or in an institution, boarding home, foster home, or other institution in which he or she is


placed by the division, on parole or otherwise, and cared for and supported at the expense of the division.


This bill would specify that the Department of Corrections and Rehabilitation, Division of Juvenile Facilities,
shall not collect, and a county shall not owe, those fees, and, beginning on July 1, 2012, would require counties


to pay an annual fee of $24,000 per year for each individual committed by a juvenile court on or after July
1, 2012, to the Department of Corrections and Rehabilitation, Division of Juvenile Facilities. The bill would


also require the Board of State and Community Corrections to collect and maintain information about the
movement of juvenile offenders committed by a juvenile court and placed in any institution, boarding home,


foster home, or other institution in which they are cared for, supervised by the division or county, or both.


Existing law authorizes the chief of the Division of Juvenile Facilities to enter into contracts with counties
for the Department of Corrections and Rehabilitation, Division of Juvenile Facilities to provide housing to
a ward who was in the custody of the Department of Corrections and Rehabilitation, Division of Juvenile


Facilities on December 12, 2011, and whose commitment was recalled under specific circumstances.


This bill would specify that a county entering into a contract pursuant
to these provisions shall not be required to reimburse the state.


(22) Existing law authorizes the Department of Corrections and Rehabilitation to extend a ward's parole consideration date
from one to not more than 12 months for a sustained serious misconduct violation if all other sanctioning options have


been considered and determined to be unsuitable in light of the ward's previous case history and the circumstances of the
misconduct. Existing law authorizes the department to promulgate regulations establishing a process for granting wards who
have successfully responded to disciplinary sanctions a reduction of up to 50% of any time acquired for disciplinary matters.


This bill would prohibit the department from extending a ward's parole consideration date and would
authorize the department to promulgate regulations establishing a process for granting wards who have


successfully responded to disciplinary sanctions a reduction of any time acquired for disciplinary matters.


(23) Existing law establishes the California Voluntary Tattoo Removal Program to serve individuals between
14 and 24 years of age, who are in the custody of the Department of Corrections and Rehabilitation or county


probation departments, who are on parole or probation, or who are in a community-based organization
serving at-risk youth, through a competitive grant process, as specified. Existing law authorizes the


California Emergency Management Agency to administer this program to the extent funds are appropriated.


This bill would instead authorize the Board of State and Community Corrections to administer the program.


(24) Existing law provides for the commitment of persons who are addicted to narcotics, or who by reason of repeated use of
narcotics, may be in imminent danger of becoming addicted to narcotics, to the Department of Corrections and Rehabilitation


for confinement in the narcotic detention, treatment, and rehabilitation facility upon the petition of the district attorney.
Existing law provides that a person may be committed following a conviction of an infraction, misdemeanor, felony, or
probation revocation, or upon a report to the district attorney by anyone who believes a person is addicted to the use of
narcotics, or upon an examination by a physician who determines that the person is addicted to narcotics, as provided.
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Commencing July 1, 2012, this bill would provide that no new commitments may be made pursuant to these provisions.
This bill would make these provisions inoperative on April 1, 2014, and would repeal these provisions on January 1, 2015.


Existing law requires a person involuntarily committed pursuant to the above provisions to be released on parole once
the person has spent a period of confinement or in custody equal to that which he or she would have otherwise spent
in state prison had the sentence been executed. Existing law requires that upon the termination of the period of parole


the person shall be returned to the court from which he or she was committed to be discharged from the program.


This bill would require the person to be returned to the court for discharge from the program pursuant to the above
provisions either at the end of parole supervision or July 1, 2013, whichever occurs sooner. If the person is serving
a term of revocation or obtaining substance abuse treatment on July 1, 2013, the bill would require the person to


complete the term of treatment in the California Rehabilitation Center. Beginning July 1, 2012, the bill would prohibit
a person committed pursuant to the above provisions and discharged from the California Rehabilitation Center from
being placed on a period of parole. Beginning July 1, 2013, the bill would require that any person on parole pursuant
to the above provisions that is not serving a term of revocation or in the custody of the Department of Corrections and


Rehabilitation to be discharged from parole and returned to the court that suspended execution of the person's sentence.


(25) The bill would also make technical, clarifying, and conforming changes.


(26) The California Constitution requires the state to reimburse local agencies and school districts for certain
costs mandated by the state. Statutory provisions establish procedures for making that reimbursement.


This bill would provide that, if the Commission on State Mandates determines that the bill contains costs
mandated by the state, reimbursement for those costs shall be made pursuant to these statutory provisions.


(27) The bill would appropriate $1,000 from the General Fund to
the Department of Corrections and Rehabilitation for administration.


(28) This bill would declare that it is to take effect immediately
as a bill providing for appropriations related to the Budget Bill.


Appropriation: yes.


The people of the State of California do enact as follows:


SECTION 1. Section 367.6 of the Code of Civil Procedure, as added by Section 3 of Chapter 720 of the Statutes of 2010, is
amended to read:


<< CA CIV PRO § 367.6 >>


367.6. (a) On or before July 1, 2011, the Judicial Council shall establish statewide, uniform fees to be paid by a party for
appearing by telephone, which shall supersede any fees paid to vendors and courts under any previously existing agreements
and procedures. The fees to be paid for telephone appearances shall include:


(1) A fee for providing the telephone appearance service pursuant to a timely request to the vendor or court.


(2) An additional fee for providing services if the request is made shortly before the hearing, as defined by the Judicial Council.


(3) A fee for canceling a telephone appearance request.
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(b) If a party has received a waiver of fees pursuant to Article 6 (commencing with Section 68630) of Chapter 2 of Title 8 of
the Government Code, neither a vendor nor a court shall charge that party any of the fees authorized by this section, subject
to the following:


(1) The vendor or court that provides the telephone appearance service shall have a lien, as provided by rule of court, on any
judgment, including a judgment for costs, that the party may receive, in the amount of the fee that the party would have paid
for the telephone appearance.


(2) If the vendor or court later receives a fee or a portion of a fee for appearance by telephone that was previously waived, that
fee shall be distributed consistent with Section 72011 of the Government Code.


(c) The fee described in this section shall be a recoverable cost under Section 1033.5 of the Code of Civil Procedure.


* * *


<< Repealed: CA CIV PRO § 367.6 >>


SEC. 2. Section 367.6 of the Code of Civil Procedure, as added by Section 4 of Chapter 720 of the Statutes of 2010, is repealed.


SEC. 3. Section 631 of the Code of Civil Procedure is amended to read:


<< CA CIV PRO § 631 >>


631. (a) The right to a trial by jury as declared by Section 16 of Article I of the California Constitution shall be preserved to the
parties inviolate. In civil cases, a jury may only be waived pursuant to subdivision (f).


(b) Each party demanding a jury trial shall deposit advance jury fees with the clerk or judge. The total amount of the advance
jury fees * * * shall be one hundred fifty dollars ($150) for each party.


(c) The advance jury fee deposit shall be made on or before the date scheduled for the initial case management conference
in the action. If no case management conference is scheduled in a civil action, the advance jury deposit shall be made
no later than 365 calendar days after the filing of the initial complaint. If the party has not appeared before the initial
case management conference or has appeared more than 365 calendar days after the filing of the initial complaint, the
deposit shall be made as provided in subdivision (d).


(d) Except as otherwise provided in subdivision (c), the deposit of advance jury fees shall be made at least 25 calendar
days before the date initially set for trial, except that in unlawful detainer actions the fees shall be deposited at least five days
before the date set for trial.


(e) The parties demanding a jury trial shall deposit with the clerk or judge, at the beginning of the second and each succeeding
day's session, a sum equal to that day's fees and mileage of the jury, including the fees and mileage for the trial jury panel if
the trial jury has not yet been selected and sworn. If more than one party has demanded a jury, the respective amount to be paid
daily by each party demanding a jury shall be determined by stipulation of the parties or by order of the court.


(f) A party waives trial by jury in any of the following ways:


(1) By failing to appear at the trial.


(2) By written consent filed with the clerk or judge.
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(3) By oral consent, in open court, entered in the minutes.


(4) By failing to announce that a jury is required, at the time the cause is first set for trial, if it is set upon notice or stipulation,
or within five days after notice of setting if it is set without notice or stipulation.


(5) By failing to deposit with the clerk, or judge, advance jury fees as provided in subdivision * * * (c) or (d), as applicable.


(6) By failing to deposit with the clerk or judge, at the beginning of the second and each succeeding day's session, the sum
provided in subdivision (e).


(g) The court may, in its discretion upon just terms, allow a trial by jury although there may have been a waiver of a trial by jury.


(h) The court shall transmit the advance jury fees to the State Treasury for deposit in the Trial Court Trust Fund within
45 calendar days after the end of the month in which the advance jury fees are deposited with the court.


(i) Advance jury fees deposited after the effective date of the act that amended this section during the 2011–12 Regular
Session shall be nonrefundable.


SEC. 4. Section 631.3 of the Code of Civil Procedure is amended to read:


<< CA CIV PRO § 631.3 >>


631.3. (a) Notwithstanding any other * * * law, when a party to the litigation has deposited jury fees with the judge or clerk
and that party waives a jury or obtains a continuance of the trial, or the case is settled, none of the deposit shall be refunded if
the court finds there has been insufficient time to notify the jurors that the trial would not proceed at the time set. If the jury
fees so deposited are not refunded for * * * any of these reasons * * * , or if a refund of jury fees deposited with the judge
or clerk has not been requested, in writing, by the depositing party within 20 business days from the date on which the jury is
waived or the action is settled, dismissed, or a continuance thereof granted, the fees shall be transmitted to the Controller for
deposit into the Trial Court Trust Fund.


(b) All jury fees and mileage fees that may accrue by reason of a juror serving on more than one case in the same day shall
be transmitted to the Controller for deposit into the Trial Court Trust Fund. All jury fees that were deposited with the court
in advance of trial pursuant to Section 631 prior to January 1, 1999, and that remain on deposit in cases that were settled,
dismissed, or otherwise disposed of, and three years have passed since the date the case was settled, dismissed, or otherwise
disposed of, shall be transmitted to the Controller for deposit into the Trial Court Trust Fund.


(c) Advance jury fees deposited after the effective date of the act that amended this section during the 2011–12 Regular
Session shall be nonrefundable.


SEC. 5. Section 53086 of the Education Code is amended to read:


<< CA EDUC § 53086 >>


53086. (a) There is in the department the California Career Resource Network Program, formerly called the California
Occupational Information Coordinating Committee. This program is established for the purposes of Section 2328 of Title 20
of the United States Code, for the purposes of this article, and for other purposes authorized by the Legislature.


(b) The mission of the program is to provide all persons in California with career development information and resources to
enable them to reach their career goals.
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(c) The primary duty of the program is to distribute career information, resources, and training materials to middle school
and high school counselors, educators, and administrators, in order to ensure that middle schools and high schools have the
necessary information available to provide a pupil with guidance and instruction on education and job requirements necessary
for career development.


(d) Information and resources distributed by the program shall provide all of the following:


(1) Encouragement to completing a secondary education.


(2) Career exploration tools, provided in written and multimedia format, that offer an introduction to the nature of career
planning, self-assessment, methods of investigating the work world, methods of identifying and meeting education and training
needs, and methods of creating a career action plan.


(3) Relevant information on the labor market and career opportunities.


(4) Assistance to a pupil in the acquisition and development of career competencies including the appropriate skills, attitudes,
and knowledge to allow a pupil to successfully manage his or her career.


(e)(1) There is hereby established the State Agency Partners Committee composed of the following members or their designees:


(A) The Director of Employment Development.


(B) The Superintendent of Public Instruction.


(C) The Chancellor of the California Community Colleges.


(D) The Director of Rehabilitation.


(E) The Director of Social Services.


(F) The Executive Director of the California Workforce Investment Board.


(G) The * * * Director of the Division of Adult * * * Institutions in the Department of Corrections and Rehabilitation.


(H) The * * * Director of the Division of Juvenile Justice in the Department of Corrections and Rehabilitation.


(I) The Director of Developmental Services.


(2) The State Agency Partners Committee shall coordinate the use of network information and resources in programs that are
implemented by the entities that the members of the committee represent.


(f) The program shall perform its duties only upon funding provided in the annual Budget Act.


SEC. 6. Section 11011.28 is added to the Government Code, to read:


<< CA GOVT § 11011.28 >>
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11011.28. (a) The Director of General Services may sell or lease, pursuant to Section 11011.1, at market value based upon an
appraisal approved by the Department of General Services, to the County of Los Angeles, upon those terms and conditions and
subject to those reservations and exceptions the director determines are in the best interests of the state, all or any part of the
following real property, by January 1, 2015, after which date, if the property has not been sold to the county, the director may
sell to any other party other than the County of Los Angeles, at market value through a competitive bid process:


Approximately 27 acres of property, known as the Southern Youth Correctional Reception Center and Clinic, currently
controlled by the California Department of Corrections and Rehabilitation, located at 13200 South Bloomfield Avenue, Norwalk,
in the County of Los Angeles.


(b) To the extent bonds issued by the State Public Works Board involve the property to be sold or leased pursuant to this section,
all issuer- and trustee-related costs associated with the review of any proposed sale or lease, together with the costs related to
the defeasance or retirement of any bonds, which may include the cost of nationally recognized bond counsel, shall be paid
from the proceeds of any sale or lease authorized by this section.


SEC. 7. Section 11552 of the Government Code is amended to read:


<< CA GOVT § 11552 >>


11552. (a) Effective January 1, 1988, an annual salary of eighty-five thousand four hundred two dollars ($85,402) shall be paid
to each of the following:


(1) Commissioner of Financial Institutions.


(2) Commissioner of Corporations.


(3) Director of Transportation.


(4) Real Estate Commissioner.


(5) Director of Social Services.


(6) Director of Water Resources.


* * *


(7) Director of General Services.


(8) Director of Motor Vehicles.


* * *


(9) Executive Officer of the Franchise Tax Board.


(10) Director of Employment Development.


(11) Director of Alcoholic Beverage Control.


(12) Director of Housing and Community Development.
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(13) Director of Alcohol and Drug Programs.


(14) Director of Statewide Health Planning and Development.


(15) Director of the Department of Personnel Administration 1 .


(16) Director of Health Care Services.


(17) Director of Mental Health.


(18) Director of Developmental Services.


(19) State Public Defender.


(20) Director of the California State Lottery.


(21) Director of Fish and Game.


(22) Director of Parks and Recreation.


(23) Director of Rehabilitation.


(24) Director of the Office of Administrative Law.


(25) Director of Consumer Affairs.


(26) Director of Forestry and Fire Protection.


(27) The Inspector General pursuant to Section 6125 of the Penal Code.


(28) Director of Child Support Services.


(29) Director of Industrial Relations.


* * *


(30) Director of Toxic Substances Control.


(31) Director of Pesticide Regulation.


(32) Director of Managed Health Care.


(33) Director of Environmental Health Hazard Assessment.


(34) Director of Technology.


(35) Director of California Bay–Delta Authority.
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(36) Director of California Conservation Corps.


(b) The annual compensation provided by this section shall be increased in any fiscal year in which a general salary increase is
provided for state employees. The amount of the increase provided by this section shall be comparable to, but shall not exceed,
the percentage of the general salary increases provided for state employees during that fiscal year.


SEC. 8. Section 12838 of the Government Code is amended to read:


<< CA GOVT § 12838 >>


12838. (a) There is hereby created in state government the Department of Corrections and Rehabilitation, to be headed by a
secretary, who shall be appointed by the Governor, subject to Senate confirmation, and shall serve at the pleasure of the Governor.
The Department of Corrections and Rehabilitation shall consist of Adult Operations, Adult Programs, Juvenile Justice, the
Corrections Standards Authority, the Board of Parole Hearings, the State Commission on Juvenile Justice, the Prison Industry
Authority, and the Prison Industry Board.


(b) The Governor, upon recommendation of the secretary, may appoint two undersecretaries of the Department of Corrections
and Rehabilitation, subject to Senate confirmation. The undersecretaries shall hold office at the pleasure of the Governor. One
undersecretary shall oversee * * * administration and offender services and the other undersecretary shall oversee * * *
operations for the department.


* * *


(c) The Governor, upon recommendation of the secretary, shall appoint * * * a Chief for the Office of Victim * * * Services,
and * * * a Chief for the Office of Correctional Safety, * * * both of whom shall serve at the pleasure of the Governor.


SEC. 9. Section 12838.1 of the Government Code is amended to read:


<< CA GOVT § 12838.1 >>


12838.1. (a) There is hereby created within the Department of Corrections and Rehabilitation, under the * * * Undersecretary
for Administration and Offender Services, the following divisions:


(1) The Division of Enterprise Information Services, the Division of Health Care Services, the Division of Facility
Planning, Construction, and Management, and the Division of Administrative Services. Each division shall be headed by a
* * * director, who shall be appointed by the Governor, upon recommendation of the secretary, subject to Senate confirmation,
who shall serve at the pleasure of the Governor.


(2) The Division of Internal Oversight and Research. This division shall be headed by a director, who shall be appointed
by the Governor, upon recommendation of the secretary, who shall serve at the pleasure of the Governor


(b) There is hereby created within the Department of Corrections and Rehabilitation, under the Undersecretary for
Operations, the Division of Adult Institutions, the Division of Adult Parole Operations, the Division of Juvenile Justice,
and the Division of Rehabilitative Programs. Each division shall be headed by a director, who shall be appointed by
the Governor, upon recommendation of the secretary, subject to Senate confirmation, who shall serve at the pleasure
of the Governor.


(c) The Governor shall, upon recommendation of the secretary, appoint four subordinate officers to the * * * Division of
Adult Institutions, subject to Senate confirmation, who shall serve at the pleasure of the Governor. Each subordinate officer
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appointed pursuant to this subdivision shall oversee an identified category of adult institutions, one of which shall be female
offender facilities.


(d)(1) Unless the context clearly requires otherwise, whenever the term “Chief Deputy Secretary for Adult Operations”
appears in any statute, regulation, or contract, it shall be construed to refer to the Director of the Division of Adult
Institutions.


(2) Unless the context clearly requires otherwise, whenever the term “Chief Deputy Secretary for Adult Programs”
appears in any statute, regulation, or contract, it shall be construed to refer to the Director of the Division of
Rehabilitative Programs.


(3) Unless the context clearly requires otherwise, whenever the term “Chief Deputy Secretary for Juvenile Justice”
appears in any statute, regulation, or contract, it shall be construed to refer to the Director of the Division of Juvenile
Justice.


<< Repealed: CA GOVT § 12838.2 >>


SEC. 10. Section 12838.2 of the Government Code is repealed.


<< Repealed: CA GOVT § 12838.3 >>


SEC. 11. Section 12838.3 of the Government Code is repealed.


SEC. 12. Section 12838.14 is added to the Government Code, to read:


<< CA GOVT § 12838.14 >>


12838.14. (a) Notwithstanding any other provision of law, money recovered by the Department of Corrections and Rehabilitation
from a union paid leave settlement agreement shall be credited to the fiscal year in which the recovered money is received. An
amount not to exceed the amount of the money received shall be available for expenditure to the Department of Corrections
and Rehabilitation for the fiscal year in which the recovered money is received, upon approval of the Department of Finance.
If this statute is enacted on or after July 1, 2012, any money received prior to July 1, 2012, for purposes of this section, shall
be available for expenditure for the 2012–13 fiscal year.


(b) The Department of Corrections and Rehabilitation shall identify and report the total amount collected annually to the
Department of Finance.


(c) This section shall become inoperative on June 30, 2021, and, as of January 1, January 1, 2  2022, is repealed, unless a
later enacted statute, that becomes operative on or before January 1, 2022, deletes or extends the dates on which it becomes
inoperative and is repealed.


SEC. 13. Section 21221 of the Government Code is amended to read:


<< CA GOVT § 21221 >>


21221. A retired person may serve without reinstatement from retirement or loss or interruption of benefits provided by this
system, as follows:


(a) As a member of any board, commission, or advisory committee, upon appointment by the Governor, the Speaker of the
Assembly, the President pro Tempore of the Senate, director of a state department, or the governing board of the contracting
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agency. However, the appointment shall not be deemed employment within the meaning of Division 4 (commencing with
Section 3200) and Division 4.5 (commencing with Section 6100) of the Labor Code, and shall not provide a basis for the
payment of workers' compensation to a retired state employee or to his or her dependents.


(b) As a school crossing guard.


(c) As a juror or election officer.


(d) As an elective officer on and after September 15, 1961. However, all rights and immunities which may have accrued under
Section 21229 as it read prior to that section's repeal during the 1969 Regular Session of the Legislature are hereby preserved.


(e) As an appointive member of the governing body of a contracting agency. However, the compensation for that office shall
not exceed one hundred dollars ($100) per month.


(f) Upon appointment by the Legislature, or either house, or a legislative committee to a position deemed by the appointing
power to be temporary in nature.


(g) Upon employment by a contracting agency to a position found by the governing body, by resolution, to be available because
of a leave of absence granted to a person on payroll status for a period not to exceed one year and found by the governing body
to require specialized skills. The temporary employment shall be terminated at the end of the leave of absence. Appointments
under this section shall be reported to the board and shall be accompanied by the resolution adopted by the governing body.


(h) Upon interim appointment by the governing body of a contracting agency to a vacant position during recruitment for a
permanent appointment and deemed by the governing body to require specialized skills or during an emergency to prevent
stoppage of public business. A retired person shall only be appointed once to this vacant position. These appointments,
including any made concurrently pursuant to Section 21224 or 21229, shall not exceed a combined total * * * of 960 hours
* * * for all employers each fiscal year. The compensation for the interim appointment shall not exceed the maximum *
* * monthly base salary paid to other employees performing comparable duties as listed on a publicly available pay
schedule for the vacant position * * * divided by 173.333 to equal an hourly rate. A retired person appointed to a vacant
position pursuant to this section shall not receive any benefits, incentives, compensation in lieu of benefits, or any other
forms of compensation in addition to the hourly rate. A retired annuitant appointed pursuant to this section shall not
work more than 960 hours each fiscal year regardless of whether he or she works for one or more employers.


(i) Upon appointment by the Administrative Director of the Courts to the position of Court Security Coordinator, a position
deemed temporary in nature and requiring the specialized skills and experience of a retired professional peace officer.


SEC. 14. Section 21224 of the Government Code is amended to read:


<< CA GOVT § 21224 >>


21224. (a) A retired person may serve without reinstatement from retirement or loss or interruption of benefits provided by
this system upon * * * appointment by the appointing power of a state agency or public agency employer either during an
emergency to prevent stoppage of public business or because the retired person has specialized skills needed in performing
work of limited duration. These appointments shall not exceed a combined total of 960 hours for all employers * * * each
fiscal year * * * . The compensation for the appointment shall not exceed the maximum monthly base salary paid to
other employees performing comparable duties as listed on a publicly available pay schedule divided by 173.333 to equal
an hourly rate. A retired person appointed pursuant to this section shall not receive any benefit, incentive, compensation
in lieu of benefits, or other form of compensation in addition to the hourly pay rate. A retired annuitant appointed
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pursuant to this section shall not work more than 960 hours each fiscal year regardless of whether he or she works for
one or more employers.


(b)(1) This section shall not apply to any retired person otherwise eligible if during the 12–month period prior to an appointment
described in this section the retired person received any unemployment insurance compensation arising out of prior employment
subject to this section with the same employer.


(2) A retired person who accepts an appointment after receiving unemployment insurance compensation as described in this
subdivision shall terminate that employment on the last day of the current pay period and shall not be eligible for reappointment
subject to this section for a period of 12 months following the last day of employment. The retired person shall not be subject
to Section 21202 or subdivision (b) of Section 21220.


SEC. 15. Section 21229 of the Government Code is amended to read:


<< CA GOVT § 21229 >>


21229. (a) A retired person may serve without reinstatement from retirement or loss or interruption of benefits provided by this
system upon * * * appointment by a school employer or by the Trustees of the California State University either during an
emergency to prevent stoppage of public business or because the retired person has specialized skills needed in performing
work of limited duration * * * . These appointments shall not exceed * * * a combined total of 960 hours for all employers
* * * each fiscal year. The compensation for the appointment shall not exceed the maximum monthly base salary paid
to other employees performing comparable duties as listed on a publicly available pay schedule divided by 173.333
to equal an hourly rate. A retired person appointed pursuant to this section shall not receive any benefits, incentives,
compensation in lieu of benefits, or other forms of compensation in addition to the hourly rate. A retired annuitant
appointed pursuant to this section shall not work more than 960 hours each fiscal year regardless of whether he or she
works for one or more employers.


(b)(1) This section shall not apply to a retired person otherwise eligible to serve without reinstatement from retirement, if during
the 12–month period prior to an appointment described in this section, that retired person receives unemployment insurance
compensation arising out of prior employment subject to this section with the same employer.


(2) A retired person who accepts an appointment after receiving unemployment insurance compensation as described in this
subdivision shall terminate that employment on the last day of the current pay period and shall not be eligible for reappointment
subject to this section for a period of 12 months following the last day of employment. The retired person shall not be subject
to Section 21202 or subdivision (b) of Section 21220.


SEC. 16. Section 68085 of the Government Code is amended to read:


<< CA GOVT § 68085 >>


68085. (a)(1) There is hereby established the Trial Court Trust Fund, the proceeds of which shall be apportioned for the purposes
authorized in this section, including apportionment to the trial courts to fund trial court operations, as defined in Section 77003.


(2) The apportionment payments shall be made by the Controller. The final payment from the Trial Court Trust Fund for each
fiscal year shall be made on or before August 31 of the subsequent fiscal year.


(A) Notwithstanding any other provision of law, in order to promote statewide efficiency, the Judicial Council may authorize the
direct payment or reimbursement or both of actual costs from the Trial Court Trust Fund or the State Trial Court Improvement
and Modernization Fund to fund the costs of operating one or more trial courts upon the authorization of the participating
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courts. These paid or reimbursed costs may be for services provided to the court or courts by the Administrative Office of the
Courts or payment for services or property of any kind contracted for by the court or courts or on behalf of the courts by the
Administrative Office of the Courts. The amount of appropriations from the State Trial Court Improvement and Modernization
Fund under this subdivision may not exceed 20 percent of the amount deposited in the State Trial Court Improvement and
Modernization Fund pursuant to subdivision (a) of Section 77205. The direct payment or reimbursement of costs from the
Trial Court Trust Fund may be supported by the reduction of a participating court's allocation from the Trial Court Trust Fund to
the extent that the court's expenditures for the program are reduced and the court is supported by the expenditure. The Judicial
Council shall provide the affected trial courts with quarterly reports on expenditures from the Trial Court Trust Fund incurred as
authorized by this subdivision. The Judicial Council shall establish procedures to provide for the administration of this paragraph
in a way that promotes the effective, efficient, reliable, and accountable operation of the trial courts.


(B) As used in subparagraph (A), the term “costs of operating one or more trial courts” includes any expenses related to operation
of the court or performance of its functions, including, but not limited to, statewide administrative and information technology
infrastructure supporting the courts. The term “costs of operating one or more trial courts” is not restricted to items considered
“court operations” pursuant to Section 77003, but is subject to policies, procedures, and criteria established by the Judicial
Council, and may not include an item that is a cost that must otherwise be paid by the county or city and county in which the
court is located.


(b) Notwithstanding any other provision of law, the fees listed in subdivision (c) shall all be deposited upon collection in a
special account in the county treasury, and transmitted monthly to the State Treasury for deposit in the Trial Court Trust Fund.


(c)(1) Except as specified in subdivision (d), this section applies to all fees collected on or before December 31, 2005, pursuant
to Sections 631.3, 116.230, and 403.060 of the Code of Civil Procedure and Sections 26820.4, 26823, 26826, 26826.01, 26827,
26827.4, 26830, 26832.1, 26833.1, 26835.1, 26836.1, 26837.1, 26838, 26850.1, 26851.1, 26852.1, 26853.1, 26855.4, 26862,
68086, 72055, 72056, 72056.01, and 72060.


(2) Notwithstanding any other provision of law, except as specified in subdivision (d) of this section and subdivision (a) of
Section 68085.7, this section applies to all fees and fines collected on or before December 31, 2005, pursuant to Sections
116.390, 116.570, 116.760, 116.860, 177.5, 491.150, 704.750, 708.160, 724.100, 1134, 1161.2, and 1218 of the Code of Civil
Procedure, Sections 26824, 26828, 26829, 26834, and 72059 of the Government Code, and subdivisions (b) and (c) of Section
166 and Section 1214.1 of the Penal Code.


(3) If any of the fees provided for in this subdivision are partially waived by court order, and the fee is to be divided between the
Trial Court Trust Fund and any other fund, the amount of the partial waiver shall be deducted from the amount to be distributed
to each fund in the same proportion as the amount of each distribution bears to the total amount of the fee.


(d) This section does not apply to that portion of a filing fee collected pursuant to Section 26820.4, 26826, 26827, 72055,
or 72056 that is allocated for dispute resolution pursuant to Section 470.3 of the Business and Professions Code, the county
law library pursuant to Section 6320 of the Business and Professions Code, the Judges' Retirement Fund pursuant to Section
26822.3, automated recordkeeping or conversion to micrographics pursuant to Sections 26863 and 68090.7, and courthouse
financing pursuant to Section 76238. This section also does not apply to fees collected pursuant to subdivisions (a) and (c)
of Section 27361.


(e) This section applies to all payments required to be made to the State Treasury by any county or city and county pursuant
to Section 77201, 77201.1, or 77205.


(f) Notwithstanding any other provision of law, no agency may take action to change the amounts allocated to any of the funds
described in subdivision (a), (b), (c), or (d).
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(g) The Judicial Council shall reimburse the Controller for the actual administrative costs that will be incurred under this section.
Costs reimbursed under this section shall be determined on an annual basis in consultation with the Judicial Council.


(h) Any amounts required to be transmitted by a county or city and county to the state pursuant to this section shall be remitted
to the State Treasury no later than 45 days after the end of the month in which the fees were collected. This remittance shall be
accompanied by a remittance advice identifying the collection month and the appropriate account in the Trial Court Trust Fund
to which it is to be deposited. Any remittance that is not made by the county or city and county in accordance with this section
shall be considered delinquent, and subject to the interest and penalties specified in this section.


(i) Upon receipt of any delinquent payment required pursuant to this section, the Controller shall do the following:


(1) Calculate interest on the delinquent payment by multiplying the amount of the delinquent payment at a daily rate equivalent
to the rate of return of money deposited in the Local Agency Investment Fund pursuant to Section 16429.1 from the date the
payment was originally due to either 30 days after the date of the issuance by the Controller of the final audit report concerning
the failure to pay or the date of payment by the entity responsible for the delinquent payment, whichever comes first.


(2) Calculate a penalty at a daily rate equivalent to 1 ½ percent per month from the date 30 days after the date of the issuance
by the Controller of the final audit report concerning the failure to pay.


(j)(1) Interest or penalty amounts calculated pursuant to subdivision (i) shall be paid by the county, city and county, or court
to the Trial Court Trust Fund no later than 45 days after the end of the month in which the interest or penalty was calculated.
Payment shall be made by the entity responsible for the error or other action that caused the failure to pay, as determined by
the Controller in notice given to that party by the Controller.


(2) Notwithstanding Section 77009, any interest or penalty on a delinquent payment that a court is required to make pursuant
to this section and Section 24353 shall be paid from the Trial Court Operations Fund for that court.


(3) The Controller may permit a county, city and county, or court to pay the interest or penalty amounts according to a payment
schedule in the event of a large interest or penalty amount that causes a hardship to the paying entity.


(4) The party responsible for the error or other action that caused the failure to pay may include, but is not limited to, the party
that collected the funds who is not the party responsible for remitting the funds to the Trial Court Trust Fund, if the collecting
party failed or delayed in providing the remitting party with sufficient information needed by the remitting party to distribute
the funds.


(k) The Trial Court Trust Fund shall be invested in the Surplus Money Investment Fund and all interest earned shall be
allocated to the Trial Court Trust Fund quarterly and shall be allocated among the courts in accordance with the requirements
of subdivision (a). * * *


(l) It is the intent of the Legislature that the revenues required to be deposited into the Trial Court Trust Fund be remitted as
soon after collection by the courts as possible.


(m) Except for subdivisions (a) and (k), this section does not apply to fees and fines that are listed in subdivision (a) of Section
68085.1 that are collected on or after January 1, 2006.


(n) The changes made to subdivisions (i) and (j) of this section by the act adding this subdivision shall apply to all delinquent
payments for which no final audit has been issued by the Controller prior to January 1, 2008.
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(o) The Judicial Council shall not expend any of these funds on the system known as the Court Case Management System
without consent from the Legislature, except for the maintenance and operation of Court Case Management System
Version 2 and Version 3.


(p) This section shall remain in effect only until January 1, 2013, and as of that date is repealed, unless a later enacted
statute, that is enacted before January 1, 2013, deletes or extends that date.


SEC. 17. Section 68085 is added to the Government Code, to read:


<< CA GOVT § 68085 >>


68085. (a)(1) There is hereby established the Trial Court Trust Fund, the proceeds of which shall be apportioned for the purposes
authorized in this section, including apportionment to the trial courts to fund trial court operations, as defined in Section 77003.


(2) The apportionment payments shall be made by the Controller. The final payment from the Trial Court Trust Fund for each
fiscal year shall be made on or before August 31 of the subsequent fiscal year.


(A) Notwithstanding any other provision of law, in order to promote statewide efficiency, the Judicial Council may authorize the
direct payment or reimbursement or both of actual costs from the Trial Court Trust Fund or the State Trial Court Improvement
and Modernization Fund to fund the costs of operating one or more trial courts upon the authorization of the participating courts.
These paid or reimbursed costs may be for services provided to the court or courts by the Administrative Office of the Courts or
payment for services or property of any kind contracted for by the court or courts or on behalf of the courts by the Administrative
Office of the Courts. The amount of appropriations from the State Trial Court Improvement and Modernization Fund under
this subdivision may not exceed 20 percent of the amount deposited in the State Trial Court Improvement and Modernization
Fund pursuant to subdivision (a) of Section 77205. The direct payment or reimbursement of costs from the Trial Court Trust
Fund may be supported by the reduction of a participating court's allocation from the Trial Court Trust Fund to the extent that
the court's expenditures for the program are reduced and the court is supported by the expenditure. The Judicial Council shall
provide the affected trial courts with quarterly reports on expenditures from the Trial Court Trust Fund incurred as authorized
by this subdivision. The Judicial Council shall establish procedures to provide for the administration of this paragraph in a way
that promotes the effective, efficient, reliable, and accountable operation of the trial courts.


(B) As used in subparagraph (A), the term “costs of operating one or more trial courts” includes any expenses related to operation
of the court or performance of its functions, including, but not limited to, statewide administrative and information technology
infrastructure supporting the courts. The term “costs of operating one or more trial courts” is not restricted to items considered
“court operations” pursuant to Section 77003, but is subject to policies, procedures, and criteria established by the Judicial
Council, and may not include an item that is a cost that must otherwise be paid by the county or city and county in which the
court is located.


(b) Notwithstanding any other provision of law, the fees listed in subdivision (c) shall all be deposited upon collection in a
special account in the county treasury, and transmitted monthly to the State Treasury for deposit in the Trial Court Trust Fund.


(c)(1) Except as specified in subdivision (d), this section applies to all fees collected on or before December 31, 2005, pursuant
to Sections 631.3, 116.230, and 403.060 of the Code of Civil Procedure and Sections 26820.4, 26823, 26826, 26826.01, 26827,
26827.4, 26830, 26832.1, 26833.1, 26835.1, 26836.1, 26837.1, 26838, 26850.1, 26851.1, 26852.1, 26853.1, 26855.4, 26862,
68086, 72055, 72056, 72056.01, and 72060.


(2) Notwithstanding any other provision of law, except as specified in subdivision (d) of this section and subdivision (a) of
Section 68085.7, this section applies to all fees and fines collected on or before December 31, 2005, pursuant to Sections
116.390, 116.570, 116.760, 116.860, 177.5, 491.150, 704.750, 708.160, 724.100, 1134, 1161.2, and 1218 of the Code of Civil
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Procedure, Sections 26824, 26828, 26829, 26834, and 72059 of the Government Code, and subdivisions (b) and (c) of Section
166 and Section 1214.1 of the Penal Code.


(3) If any of the fees provided for in this subdivision are partially waived by court order, and the fee is to be divided between the
Trial Court Trust Fund and any other fund, the amount of the partial waiver shall be deducted from the amount to be distributed
to each fund in the same proportion as the amount of each distribution bears to the total amount of the fee.


(d) This section does not apply to that portion of a filing fee collected pursuant to Section 26820.4, 26826, 26827, 72055,
or 72056 that is allocated for dispute resolution pursuant to Section 470.3 of the Business and Professions Code, the county
law library pursuant to Section 6320 of the Business and Professions Code, the Judges' Retirement Fund pursuant to Section
26822.3, automated recordkeeping or conversion to micrographics pursuant to Sections 26863 and 68090.7, and courthouse
financing pursuant to Section 76238. This section also does not apply to fees collected pursuant to subdivisions (a) and (c)
of Section 27361.


(e) This section applies to all payments required to be made to the State Treasury by any county or city and county pursuant
to Section 77201, 77201.1, or 77205.


(f) Notwithstanding any other provision of law, no agency may take action to change the amounts allocated to any of the funds
described in subdivision (a), (b), (c), or (d).


(g) The Judicial Council shall reimburse the Controller for the actual administrative costs that will be incurred under this section.
Costs reimbursed under this section shall be determined on an annual basis in consultation with the Judicial Council.


(h) Any amounts required to be transmitted by a county or city and county to the state pursuant to this section shall be remitted
to the State Treasury no later than 45 days after the end of the month in which the fees were collected. This remittance shall be
accompanied by a remittance advice identifying the collection month and the appropriate account in the Trial Court Trust Fund
to which it is to be deposited. Any remittance that is not made by the county or city and county in accordance with this section
shall be considered delinquent, and subject to the interest and penalties specified in this section.


(i) Upon receipt of any delinquent payment required pursuant to this section, the Controller shall do the following:


(1) Calculate interest on the delinquent payment by multiplying the amount of the delinquent payment at a daily rate equivalent
to the rate of return of money deposited in the Local Agency Investment Fund pursuant to Section 16429.1 from the date the
payment was originally due to either 30 days after the date of the issuance by the Controller of the final audit report concerning
the failure to pay or the date of payment by the entity responsible for the delinquent payment, whichever comes first.


(2) Calculate a penalty at a daily rate equivalent to 1 ½ percent per month from the date 30 days after the date of the issuance
by the Controller of the final audit report concerning the failure to pay.


(j)(1) Interest or penalty amounts calculated pursuant to subdivision (i) shall be paid by the county, city and county, or court
to the Trial Court Trust Fund no later than 45 days after the end of the month in which the interest or penalty was calculated.
Payment shall be made by the entity responsible for the error or other action that caused the failure to pay, as determined by
the Controller in notice given to that party by the Controller.


(2) Notwithstanding Section 77009, any interest or penalty on a delinquent payment that a court is required to make pursuant
to this section and Section 24353 shall be paid from the Trial Court Operations Fund for that court.


(3) The Controller may permit a county, city and county, or court to pay the interest or penalty amounts according to a payment
schedule in the event of a large interest or penalty amount that causes a hardship to the paying entity.
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(4) The party responsible for the error or other action that caused the failure to pay may include, but is not limited to, the party
that collected the funds who is not the party responsible for remitting the funds to the Trial Court Trust Fund, if the collecting
party failed or delayed in providing the remitting party with sufficient information needed by the remitting party to distribute
the funds.


(k) The Trial Court Trust Fund shall be invested in the Surplus Money Investment Fund and all interest earned shall be
allocated to the Trial Court Trust Fund quarterly and shall be allocated among the courts in accordance with the requirements
of subdivision (a).


(l) It is the intent of the Legislature that the revenues required to be deposited into the Trial Court Trust Fund be remitted as
soon after collection by the courts as possible.


(m) Except for subdivisions (a) and (k), this section does not apply to fees and fines that are listed in subdivision (a) of Section
68085.1 that are collected on or after January 1, 2006.


(n) The changes made to subdivisions (i) and (j) of this section by the act adding this subdivision shall apply to all delinquent
payments for which no final audit has been issued by the Controller prior to January 1, 2008.


(o) The Judicial Council shall not expend any of these funds on the system known as the Court Case Management System
without consent from the Legislature, except for the maintenance and operation of Court Case Management System Version
2 and Version 3.


(p) Nothing in this section or any other provision of law shall be construed to authorize the Judicial Council to redirect funds
from the Trial Court Trust Fund for any purpose other than for allocation to trial courts or as otherwise specifically appropriated
by statute.


(q) This section shall become operative on January 1, 2013.


SEC. 18. Section 68085.1 of the Government Code, as amended by Section 4 of Chapter 457 of the Statutes of 2009, is amended
to read:


<< CA GOVT § 68085.1 >>


68085.1. (a) This section applies to all fees and fines that are collected on or after January 1, 2006, under all of the following:


(1) Sections 177.5, 209, 403.060, 491.150, 631.3, 683.150, 704.750, 708.160, 724.100, 1134, 1161.2, 1218, and 1993.2 of,
subdivision (g) of Section 411.20 and subdivisions (c) and (g) of Section 411.21 of, subdivision (b) of Section 631 of, and
Chapter 5.5 (commencing with Section 116.110) of Title 1 of Part 1 of, the Code of Civil Procedure.


(2) Section 3112 of the Family Code.


(3) Section 31622 of the Food and Agricultural Code.


(4) Subdivision (d) of Section 6103.5, Sections 68086 and 68086.1, subdivision (d) of Section 68511.3, Sections 68926.1 and
69953.5, and Chapter 5.8 (commencing with Section 70600).


(5) Section 103470 of the Health and Safety Code.
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(6) Subdivisions (b) and (c) of Section 166 and Section 1214.1 of the Penal Code.


(7) Sections 1835, 1851.5, 2343, 7660, and 13201 of the Probate Code.


(8) Sections 14607.6 and 16373 of the Vehicle Code.


(9) Section 71386 of this code, Sections 304, 7851.5, and 9002 of the Family Code, and Section 1513.1 of the Probate Code,
if the reimbursement is for expenses incurred by the court.


(10) Section 3153 of the Family Code, if the amount is paid to the court for the cost of counsel appointed by the court to
represent a child.


(b) On and after January 1, 2006, each superior court shall deposit all fees and fines listed in subdivision (a), as soon as practicable
after collection and on a regular basis, into a bank account established for this purpose by the Administrative Office of the
Courts. Upon direction of the Administrative Office of the Courts, the county shall deposit civil assessments under Section
1214.1 of the Penal Code and any other money it collects under the sections listed in subdivision (a) as soon as practicable after
collection and on a regular basis into the bank account established for this purpose and specified by the Administrative Office
of the Courts. The deposits shall be made as required by rules adopted by, and financial policies and procedures authorized
by, the Judicial Council under subdivision (a) of Section 77206. Within 15 days after the end of the month in which the fees
and fines are collected, each court, and each county that collects any fines or fees under subdivision (a), shall provide the
Administrative Office of the Courts with a report of the fees by categories as specified by the Administrative Office of the
Courts. The Administrative Office of the Courts and any court may agree upon a time period greater than 15 days, but in no case
more than 30 days after the end of the month in which the fees and fines are collected. The fees and fines listed in subdivision
(a) shall be distributed as provided in this section.


(c)(1) Within 45 calendar days after the end of the month in which the fees and fines listed in subdivision (a) are collected, the
Administrative Office of the Courts shall make the following distributions:


(A) To the small claims advisory services, as described in subdivision (f) of Section 116.230 of the Code of Civil Procedure.


(B) To dispute resolution programs, as described in subdivision (b) of Section 68085.3 and subdivision (b) of Section 68085.4.


(C) To the county law library funds, as described in Sections 116.230 and 116.760 of the Code of Civil Procedure, subdivision
(b) of Section 68085.3, subdivision (b) of Section 68085.4, and Section 70621 of this code, and Section 14607.6 of the Vehicle
Code.


(D) To the courthouse construction funds in the Counties of Riverside, San Bernardino, and San Francisco, as described in
Sections 70622, 70624, and 70625.


(E) Commencing July 1, 2011, to the Trial Court Trust Fund, as described in subdivision (d) of Section 70626, to be used by
the Judicial Council to implement and administer the civil representation pilot program under Section 68651.


(2) If any distribution under this subdivision is delinquent, the Administrative Office of the Courts shall add a penalty to the
distribution as specified in subdivision (i).


(d) Within 45 calendar days after the end of the month in which the fees and fines listed in subdivision (a) are collected, the
amounts remaining after the distributions in subdivision (c) shall be transmitted to the State Treasury for deposit in the Trial
Court Trust Fund and other funds as required by law. This remittance shall be accompanied by a remittance advice identifying
the collection month and the appropriate account in the Trial Court Trust Fund or other fund to which it is to be deposited.







CORRECTIONAL INSTITUTIONS—LEASES—FEES, 2012 Cal. Legis. Serv. Ch. 41...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 27


Upon the receipt of any delinquent payment required under this subdivision, the Controller shall calculate a penalty as provided
under subdivision (i).


(e) From the money transmitted to the State Treasury under subdivision (d), the Controller shall make deposits as follows:


(1) Into the State Court Facilities Construction Fund, the Judges' Retirement Fund, and the Equal Access Fund, as described in
subdivision (c) of Section 68085.3 and subdivision (c) of Section 68085.4.


(2) Into the Health Statistics Special Fund, as described in subdivision (b) of Section 70670 of this code and Section 103730
of the Health and Safety Code.


(3) Into the Family Law Trust Fund, as described in Section 70674.


(4) Into the Immediate and Critical Needs Account of the State Court Facilities Construction Fund, established in Section
70371.5, as described in Sections 68085.3, 68085.4, and 70657.5, and subdivision (e) of Section 70617.


(5) The remainder of the money shall be deposited into the Trial Court Trust Fund.


(f) The amounts collected by each superior court under Section 116.232, subdivision (g) of Section 411.20, and subdivision (g)
of Section 411.21 of the Code of Civil Procedure, Sections 304, 3112, 3153, 7851.5, and 9002 of the Family Code, subdivision
(d) of Section 6103.5, subdivision (d) of Section 68511.3 and Sections 68926.1, 69953.5, 70627, 70631, 70640, 70661, 70678,
and 71386 of this code, and Sections 1513.1, 1835, 1851.5, and 2343 of the Probate Code shall be added to the monthly
apportionment for that court under subdivision (a) of Section 68085.


(g) If any of the fees provided in subdivision (a) are partially waived by court order or otherwise reduced, and the fee is to be
divided between the Trial Court Trust Fund and any other fund or account, the amount of the reduction shall be deducted from
the amount to be distributed to each fund in the same proportion as the amount of each distribution bears to the total amount
of the fee. If the fee is paid by installment payments, the amount distributed to each fund or account from each installment
shall bear the same proportion to the installment payment as the full distribution to that fund or account does to the full fee.
If a court collects a fee that was incurred before January 1, 2006, under a provision that was the predecessor to one of the
paragraphs contained in subdivision (a), the fee may be deposited as if it were collected under the paragraph of subdivision (a)
that corresponds to the predecessor of that paragraph and distributed in prorated amounts to each fund or account to which the
fee in subdivision (a) must be distributed.


(h) Except as provided in Sections 470.5 and 6322.1 of the Business and Professions Code, and Sections 70622, 70624, and
70625 of this code, no agency may take action to change the amounts allocated to any of the funds described in subdivision
(c), (d), or (e).


(i) The amount of the penalty on any delinquent payment under subdivision (c) or (d) shall be calculated by multiplying the
amount of the delinquent payment at a daily rate equivalent to 1 ½ percent per month for the number of days the payment is
delinquent. The penalty shall be paid from the Trial Court Trust Fund. Penalties on delinquent payments under subdivision (d)
shall be calculated only on the amounts to be distributed to the Trial Court Trust Fund and the State Court Facilities Construction
Fund, and each penalty shall be distributed proportionately to the funds to which the delinquent payment was to be distributed.


(j) If a delinquent payment under subdivision (c) or (d) results from a delinquency by a superior court under subdivision (b), the
court shall reimburse the Trial Court Trust Fund for the amount of the penalty. Notwithstanding Section 77009, any penalty on a
delinquent payment that a court is required to reimburse pursuant to this section shall be paid from the court operations fund for
that court. The penalty shall be paid by the court to the Trial Court Trust Fund no later than 45 days after the end of the month
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in which the penalty was calculated. If the penalty is not paid within the specified time, the Administrative Office of the Courts
may reduce the amount of a subsequent monthly allocation to the court by the amount of the penalty on the delinquent payment.


(k) If a delinquent payment under subdivision (c) or (d) results from a delinquency by a county in transmitting fees and fines
listed in subdivision (a) to the bank account established for this purpose, as described in subdivision (b), the county shall
reimburse the Trial Court Trust Fund for the amount of the penalty. The penalty shall be paid by the county to the Trial Court
Trust Fund no later than 45 days after the end of the month in which the penalty was calculated.


(l) This section shall become inoperative on July 1, 2017, and, as of January 1, 2018, is repealed, unless a later enacted statute,
that becomes operative on or before January 1, 2018, deletes or extends the dates on which it becomes inoperative and is repealed.


SEC. 19. Section 68085.1 of the Government Code, as added by Section 5 of Chapter 457 of the Statutes of 2009, is amended
to read:


<< CA GOVT § 68085.1 >>


68085.1. (a) This section applies to all fees and fines that are collected on or after January 1, 2006, under all of the following:


(1) Sections 177.5, 209, 403.060, 491.150, 631.3, 683.150, 704.750, 708.160, 724.100, 1134, 1161.2, 1218, and 1993.2 of,
subdivision (g) of Section 411.20 and subdivisions (c) and (g) of Section 411.21 of, subdivision (b) of Section 631 of, and
Chapter 5.5 (commencing with Section 116.110) of Title 1 of Part 1 of, the Code of Civil Procedure.


(2) Section 3112 of the Family Code.


(3) Section 31622 of the Food and Agricultural Code.


(4) Subdivision (d) of Section 6103.5, Sections 68086 and 68086.1, subdivision (d) of Section 68511.3, Sections 68926.1 and
69953.5, and Chapter 5.8 (commencing with Section 70600).


(5) Section 103470 of the Health and Safety Code.


(6) Subdivisions (b) and (c) of Section 166 and Section 1214.1 of the Penal Code.


(7) Sections 1835, 1851.5, 2343, 7660, and 13201 of the Probate Code.


(8) Sections 14607.6 and 16373 of the Vehicle Code.


(9) Section 71386 of this code, Sections 304, 7851.5, and 9002 of the Family Code, and Section 1513.1 of the Probate Code,
if the reimbursement is for expenses incurred by the court.


(10) Section 3153 of the Family Code, if the amount is paid to the court for the cost of counsel appointed by the court to
represent a child.


(b) On and after January 1, 2006, each superior court shall deposit all fees and fines listed in subdivision (a), as soon as practicable
after collection and on a regular basis, into a bank account established for this purpose by the Administrative Office of the
Courts. Upon direction of the Administrative Office of the Courts, the county shall deposit civil assessments under Section
1214.1 of the Penal Code and any other money it collects under the sections listed in subdivision (a) as soon as practicable after
collection and on a regular basis into the bank account established for this purpose and specified by the Administrative Office
of the Courts. The deposits shall be made as required by rules adopted by, and financial policies and procedures authorized
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by, the Judicial Council under subdivision (a) of Section 77206. Within 15 days after the end of the month in which the fees
and fines are collected, each court, and each county that collects any fines or fees under subdivision (a), shall provide the
Administrative Office of the Courts with a report of the fees by categories as specified by the Administrative Office of the
Courts. The Administrative Office of the Courts and any court may agree upon a time period greater than 15 days, but in no case
more than 30 days after the end of the month in which the fees and fines are collected. The fees and fines listed in subdivision
(a) shall be distributed as provided in this section.


(c)(1) Within 45 calendar days after the end of the month in which the fees and fines listed in subdivision (a) are collected, the
Administrative Office of the Courts shall make the following distributions:


(A) To the small claims advisory services, as described in subdivision (f) of Section 116.230 of the Code of Civil Procedure.


(B) To dispute resolution programs, as described in subdivision (b) of Section 68085.3 and subdivision (b) of Section 68085.4.


(C) To the county law library funds, as described in Sections 116.230 and 116.760 of the Code of Civil Procedure, subdivision
(b) of Section 68085.3, subdivision (b) of Section 68085.4, and Section 70621 of this code, and Section 14607.6 of the Vehicle
Code.


(D) To the courthouse construction funds in the Counties of Riverside, San Bernardino, and San Francisco, as described in
Sections 70622, 70624, and 70625.


(2) If any distribution under this subdivision is delinquent, the Administrative Office of the Courts shall add a penalty to the
distribution as specified in subdivision (i).


(d) Within 45 calendar days after the end of the month in which the fees and fines listed in subdivision (a) are collected, the
amounts remaining after the distributions in subdivision (c) shall be transmitted to the State Treasury for deposit in the Trial
Court Trust Fund and other funds as required by law. This remittance shall be accompanied by a remittance advice identifying
the collection month and the appropriate account in the Trial Court Trust Fund or other fund to which it is to be deposited.
Upon the receipt of any delinquent payment required under this subdivision, the Controller shall calculate a penalty as provided
under subdivision (i).


(e) From the money transmitted to the State Treasury under subdivision (d), the Controller shall make deposits as follows:


(1) Into the State Court Facilities Construction Fund, the Judges' Retirement Fund, and the Equal Access Fund, as described in
subdivision (c) of Section 68085.3 and subdivision (c) of Section 68085.4.


(2) Into the Health Statistics Special Fund, as described in subdivision (b) of Section 70670 of this code and Section 103730
of the Health and Safety Code.


(3) Into the Family Law Trust Fund, as described in Section 70674.


(4) Into the Immediate and Critical Needs Account of the State Court Facilities Construction Fund, established in Section
70371.5, as described in Sections 68085.3, 68085.4, and 70657.5, and subdivision (e) of Section 70617.


(5) The remainder of the money shall be deposited into the Trial Court Trust Fund.


(f) The amounts collected by each superior court under Section 116.232, subdivision (g) of Section 411.20, and subdivision (g)
of Section 411.21 of the Code of Civil Procedure, Sections 304, 3112, 3153, 7851.5, and 9002 of the Family Code, subdivision
(d) of Section 6103.5, subdivision (d) of Section 68511.3 and Sections 68926.1, 69953.5, 70627, 70631, 70640, 70661, 70678,
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and 71386 of this code, and Sections 1513.1, 1835, 1851.5, and 2343 of the Probate Code shall be added to the monthly
apportionment for that court under subdivision (a) of Section 68085.


(g) If any of the fees provided in subdivision (a) are partially waived by court order or otherwise reduced, and the fee is to be
divided between the Trial Court Trust Fund and any other fund or account, the amount of the reduction shall be deducted from
the amount to be distributed to each fund in the same proportion as the amount of each distribution bears to the total amount
of the fee. If the fee is paid by installment payments, the amount distributed to each fund or account from each installment
shall bear the same proportion to the installment payment as the full distribution to that fund or account does to the full fee.
If a court collects a fee that was incurred before January 1, 2006, under a provision that was the predecessor to one of the
paragraphs contained in subdivision (a), the fee may be deposited as if it were collected under the paragraph of subdivision (a)
that corresponds to the predecessor of that paragraph and distributed in prorated amounts to each fund or account to which the
fee in subdivision (a) must be distributed.


(h) Except as provided in Sections 470.5 and 6322.1 of the Business and Professions Code, and Sections 70622, 70624, and
70625 of this code, no agency may take action to change the amounts allocated to any of the funds described in subdivision
(c), (d), or (e).


(i) The amount of the penalty on any delinquent payment under subdivision (c) or (d) shall be calculated by multiplying the
amount of the delinquent payment at a daily rate equivalent to 1 ½ percent per month for the number of days the payment is
delinquent. The penalty shall be paid from the Trial Court Trust Fund. Penalties on delinquent payments under subdivision (d)
shall be calculated only on the amounts to be distributed to the Trial Court Trust Fund and the State Court Facilities Construction
Fund, and each penalty shall be distributed proportionately to the funds to which the delinquent payment was to be distributed.


(j) If a delinquent payment under subdivision (c) or (d) results from a delinquency by a superior court under subdivision (b), the
court shall reimburse the Trial Court Trust Fund for the amount of the penalty. Notwithstanding Section 77009, any penalty on a
delinquent payment that a court is required to reimburse pursuant to this section shall be paid from the court operations fund for
that court. The penalty shall be paid by the court to the Trial Court Trust Fund no later than 45 days after the end of the month
in which the penalty was calculated. If the penalty is not paid within the specified time, the Administrative Office of the Courts
may reduce the amount of a subsequent monthly allocation to the court by the amount of the penalty on the delinquent payment.


(k) If a delinquent payment under subdivision (c) or (d) results from a delinquency by a county in transmitting fees and fines
listed in subdivision (a) to the bank account established for this purpose, as described in subdivision (b), the county shall
reimburse the Trial Court Trust Fund for the amount of the penalty. The penalty shall be paid by the county to the Trial Court
Trust Fund no later than 45 days after the end of the month in which the penalty was calculated.


(l) This section shall become operative on July 1, 2017.


SEC. 20. Section 68086 of the Government Code is amended to read:


<< CA GOVT § 68086 >>


68086. (a) The following provisions apply in superior court:


(1) In addition to any other fee required in civil actions or cases:


(A) For each proceeding lasting less than one hour, a fee of thirty dollars ($30) shall be charged for the reasonable cost
of the services of an official court reporter pursuant to Section 269 of the Code of Civil Procedure.
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(B) For each proceeding lasting more than one hour, a fee equal to the actual cost of providing that service shall be charged
per one-half day of services to the parties, on a pro rata basis, for the services of an official court reporter on the first and each
succeeding judicial day those services are provided pursuant to Section 269 of the Code of Civil Procedure.


(2) All parties shall deposit their pro rata shares of these fees with the clerk of the court as specified by the court, but not later
than the conclusion of each day's court session.


(3) For purposes of this section, “one-half day” means any period of judicial time, in excess of one hour, but not more than four
hours, during either the morning or afternoon court session.


(4) The costs for the services of the official court reporter shall be recoverable as taxable costs by the prevailing party as
otherwise provided by law.


(5) The Judicial Council shall adopt rules to ensure all of the following:


(A) That parties are given adequate and timely notice of the availability of an official court reporter.


(B) That if an official court reporter is not available, a party may arrange for the presence of a certified shorthand reporter to
serve as an official pro tempore reporter, the costs therefor recoverable as provided in paragraph (4).


(C) That if the services of an official pro tempore reporter are utilized pursuant to subparagraph (B), no other charge shall be
made to the parties.


(b) The fees collected pursuant to this section shall be used only to pay the cost for services of an official court reporter in
civil proceedings.


(c) The Judicial Council shall report on or before February 1 of each year to the Joint Legislative Budget Committee on the fees
collected by courts pursuant to this section and Section 68086.1 * * * and on the total amount spent for services of official
court reporters in civil proceedings statewide in the prior fiscal year.


SEC. 21. Section 68090.8 of the Government Code is amended to read:


<< CA GOVT § 68090.8 >>


68090.8. (a)(1) The Legislature finds that the management of civil and criminal cases, including traffic cases, and the accounting
for funds in the trial courts requires these courts to implement appropriate levels of administrative automation.


(2) The purpose of this section is to make a fund available for the development of automated administrative systems, including
automated accounting, automated data collection through case management systems, and automated case-processing systems
for the trial courts, together with funds to train operating personnel, and for the maintenance and enhancement of the systems. As
used in this paragraph, “automated administrative systems” does not include electronic reporting systems for use in a courtroom.


(3) Automated data collection shall provide the foundation for planning, research, and evaluation programs that are generated
from within and outside of the judicial branch. This system shall be a resource to the courts, the Judicial Council and its
committees, the Administrative Office of the Courts, the Legislature, the Governor, and the public. During the developmental
stage and prior to the implementation of the system, the Legislature shall make recommendations to the Judicial Council as to
the breadth and level of detail of the data to be collected.
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(b) Prior to making any other required distribution, the county treasurer shall transmit 2 percent of all fines, penalties, and
forfeitures collected in criminal cases, including, but not limited to, moneys collected pursuant to Chapter 12 (commencing with
Section 76000) of Title 8 of this code, Section 13003 of the Fish and Game Code, Section 11502 of the Health and Safety Code,
and Chapter 1 (commencing with Section 1427) of Title 11 of Part 2 of the Penal Code, into the State Trial Court Improvement
and Modernization Fund established pursuant to Section 77209, to be used exclusively to pay the costs of automated systems
for the trial courts, as described in paragraph (2) of subdivision (a). These systems shall meet Judicial Council performance
standards, including production of reports as needed by the state, the counties, and local governmental entities.


SEC. 22. Section 68106 of the Government Code is amended to read:


<< CA GOVT § 68106 >>


68106. (a)(1) In making appropriations for the support of the trial courts, the Legislature recognizes the importance of increased
revenues from litigants and lawyers, including increased revenues from civil filing fees. It is therefore the intent of the
Legislature that courts give the highest priority to keeping courtrooms open for civil and criminal proceedings. It is also
the intent of the Legislature that, to the extent practicable, in the allocation of resources by and for trial courts, access
to court services for civil litigants be preserved * * * , budget cuts not fall disproportionately on civil cases, and the right
to trial by jury be preserved.


(2) Furthermore, it is the intent of the Legislature in enacting the Budget Act of 2010, which includes increases in civil and
criminal court fees and penalties, that trial courts remain open to the public on all days except judicial holidays, Saturdays, and
Sundays, and except as authorized pursuant to Section 68115.


(b)(1) A trial court shall provide written notification to the public by conspicuous posting within or about its facilities, on its
public Internet Web site, and by electronic distribution to individuals who have subscribed to the court's electronic distribution
service, and to the Judicial Council, not less than 60 days prior to closing any courtroom, or closing or reducing the hours
of clerks' offices during regular business hours on any day except judicial holidays, Saturdays, and Sundays, and except as
authorized pursuant to Section 68115. The notification shall include the scope of the closure or reduction in hours, and the
financial constraints or other reasons that make the closure or reduction necessary.


(2)(A) The notification required pursuant to paragraph (1) shall include information on how the public may provide written
comments during the 60–day period on the court's plan for closing a courtroom, or closing or reducing the hours of clerks'
offices. The court shall review and consider all public comments received. If the court plan for closing a courtroom, or closing
or reducing the hours of clerks' offices, changes as a result of the comments received or for any other reason, the court shall
immediately provide notice to the public by posting a revised notice within or about its facilities, on its public Internet Web site,
and by electronic distribution to individuals who have subscribed to the court's electronic distribution service, and to the Judicial
Council. Any change in the court's plan pursuant to this paragraph shall not require notification beyond the initial 60–day period.


(B) This paragraph shall not be construed to obligate courts to provide responses to the comments received.


(3) Within 15 days of receipt of a notice from a trial court, the Judicial Council shall conspicuously post on its Internet Web
site and provide the chairs and vice chairs of the Committees on Judiciary, the Chair of the Assembly Committee on Budget,
and the Chair of the Senate Committee on Budget and Fiscal Review a copy of any notice received pursuant to this subdivision.
The Legislature intends to review the information obtained pursuant to this section to ensure that California trial courts remain
open and accessible to the public.


(c) Nothing in this section is intended to affect, limit, or otherwise interfere with regular court management decisionmaking,
including calendar management and scheduling decisions.
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SEC. 23. Section 68502.5 of the Government Code is amended to read:


<< CA GOVT § 68502.5 >>


68502.5. (a) The Judicial Council may, as part of its trial court budget process, seek input from groups and individuals as it
deems appropriate including, but not limited to, advisory committees and the Administrative Director of the Courts. The trial
court budget process may include, but is not limited to, the following:


(1) The receipt of budget requests from the trial courts.


(2) The review of the trial courts' budget requests and evaluate them against performance criteria established by the Judicial
Council by which a court's performance, level of coordination, and efficiency can be measured.


(3) The annual adoption of the projected cost in the subsequent fiscal year of court operations as defined in Section 77003 for
each trial court. This estimation shall serve as a basis for recommended court budgets, which shall be developed for comparison
purposes and to delineate funding responsibilities.


(4) The annual approval of a schedule for the allocation of moneys to individual courts and an overall trial court budget
for forwarding to the Governor for inclusion in the Governor's proposed State Budget. The schedule shall be based on the
performance criteria established pursuant to paragraph (2), on a minimum standard established by the Judicial Council for the
operation and staffing of all trial court operations, and on any other factors as determined by the Judicial Council. This minimum
standard shall be modeled on court operations using all reasonable and available measures to increase court efficiency. The
schedule of allocations shall assure that all trial courts receive funding for the minimum operating and staffing standards before
funding operating and staffing requests above the minimum standards, and shall include incentives and rewards for any trial
court's implementation of efficiencies and cost saving measures.


(5) The reallocation of funds during the course of the fiscal year to ensure equal access to the trial courts by the public, to
improve trial court operations, and to meet trial court emergencies. Neither the state nor the counties shall have any obligation
to replace moneys appropriated for trial courts and reallocated pursuant to this paragraph.


(6) The allocation of funds in the State Trial Court Improvement and Modernization Fund to ensure equal access to trial courts
by the public, to improve trial court operations, and to meet trial court emergencies, as expressly authorized by statute.


(7) Upon approval of the trial courts' budget by the Legislature, the preparation during the course of the fiscal year of allocation
schedules for payments to the trial courts, consistent with Section 68085, which shall be submitted to the Controller's office at
least 15 days before the due date of any allocation.


(8) The establishment of rules regarding a court's authority to transfer trial court funding moneys from one functional category
to another in order to address needs in any functional category.


(9) At the request of the presiding judge of a trial court, an independent review of the funding level of the court to determine
whether it is adequate to enable the court to discharge its statutory and constitutional responsibilities.


(10) From time to time, a review of the level of fees charged by the courts for various services and prepare recommended
adjustments for forwarding to the Legislature.


(11) Provisions set forth in rules adopted pursuant to Section 77206 of the Government Code.
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(b) Courts and counties shall establish procedures to allow for the sharing of information as it relates to approved budget
proposals and expenditures that impact the respective court and county budgets. The procedures shall include, upon the request
of a court or county, that a respective court or county shall provide the requesting court or county a copy of its approved budget
and, to the extent possible, approved program expenditure component information and a description of budget changes that
are anticipated to have an impact on the requesting court or county. The Judicial Council shall provide to the Legislature on
December 31, 2001, and yearly thereafter, budget expenditure data at the program component level for each court.


(c)(1) The Judicial Council shall retain the ultimate responsibility to adopt a budget and allocate funding for the trial courts
and perform the other activities listed in subdivision (a) that best assure their ability to carry out their functions, promote
implementation of statewide policies, and promote the immediate implementation of efficiencies and cost saving measures in
court operations, in order to guarantee equal access to the courts.


(2)(A) When setting the allocations for trial courts, the Judicial Council shall set a preliminary allocation in July of each
fiscal year based on an estimate or an actual amount of available trial court resources in that fiscal year. In January
of each fiscal year, after review of available trial court resources, the Judicial Council shall finalize allocations to trial
courts.


(B) Upon preliminary determination of the allocations to trial courts pursuant to subparagraph (A), the Judicial Council
shall set aside 2 percent of the total funds appropriated in Program 45.10 of Item 0250–101–0932 of the annual Budget
Act and these funds shall remain in the Trial Court Trust Fund. These funds shall be administered by the Judicial
Council and be allocated to trial courts for unforeseen emergencies, unanticipated expenses for existing programs, or
unavoidable funding shortfalls. Unavoidable funding shortfall requests for up to 1.5 percent of these funds shall be
submitted by the trial courts to the Judicial Council no later than October 1 of each year. The Judicial Council shall, by
October 31 of each year, review and evaluate all requests submitted, select trial courts to receive funds, and notify those
selected trial courts. By March 15 of each year, the Judicial Council shall distribute the remaining funds if there has been
a request from a trial court for unforeseen emergencies or unanticipated expenses that has been reviewed, evaluated,
and approved. Any unexpended funds shall be distributed to the trial courts on a prorated basis.


(C) The Judicial Council shall, no later than April 15 of each year, report to the Legislature, pursuant to Section 9795 of
the Government Code, and to the Department of Finance all requests and allocations made pursuant to subparagraph
(B).


SEC. 24. Section 68926 of the Government Code is amended to read:


<< CA GOVT § 68926 >>


68926. (a)(1) The fee for filing a notice of appeal in a civil case appealed to a court of appeal is six hundred five dollars ($605).


(2) The fee for filing a petition for a writ within the original civil jurisdiction of the Supreme Court is five hundred forty dollars
($540).


(3) The fee for filing a petition for a writ within the original civil jurisdiction of a court of appeal is six hundred five dollars
($605).


(b)(1) The fee for a party other than appellant filing its first document in a civil case appealed to a court of appeal is three
hundred ninety dollars ($390).


(2) The fee for a party other than petitioner filing its first document in a writ proceeding within the original jurisdiction of the
Supreme Court is three hundred ninety dollars ($390).
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(3) The fee for a party other than petitioner filing its first document in a writ proceeding within the original jurisdiction of a
court of appeal is three hundred ninety dollars ($390).


(c) These fees are in full, for all services, through the rendering of the judgment or the issuing of the remittitur or peremptory
writ, except the fees imposed by subdivision (b) of Section 68926.1 and Section 68927. The Judicial Council may make rules
governing the time and method of payment of these fees, and providing for excuse therefrom in appropriate cases. A fee may
not be charged in appeals from, nor petitions for writs involving, juvenile cases or proceedings to declare a minor free from
parental custody or control, or proceedings under the Lanterman–Petris–Short Act (Part 1 (commencing with Section 5000) of
Division 5 of the Welfare and Institutions Code).


SEC. 25. Section 68927 of the Government Code is amended to read:


<< CA GOVT § 68927 >>


68927. (a) The fee for filing a petition for review in a civil case in the Supreme Court after a decision in a court of appeal is
five hundred forty dollars ($540).


(b) The fee for a party other than petitioner filing its first document in a civil case in the Supreme Court after a decision in a
court of appeal is three hundred ninety dollars ($390).


(c) A fee may not be charged for petitions for review from decisions in juvenile cases or proceedings to declare a minor free
from parental custody or control or proceedings under the Lanterman–Petris–Short Act (Part 1 (commencing with Section 5000)
of Division 5 of the Welfare and Institutions Code).


<< Repealed: CA GOVT § 69920 >>


SEC. 26. Section 69920 of the Government Code is repealed.


SEC. 27. Section 69920 is added to the Government Code, to read:


<< CA GOVT § 69920 >>


69920. This article shall be known and may be cited as the Superior Court Security Act of 2012. This article implements the
statutory changes necessary as a result of the realignment of superior court security funding enacted in Assembly Bill 118
(Chapter 40 of the Statutes of 2011), in which the Trial Court Security Account was established in Section 30025 to fund court
security. As such, this article supersedes and replaces Function 8 of Rule 10.810 of the California Rules of Court. Although
realignment changed the source of funding for court security, this article is not intended to, nor should it, result in reduced court
security service delivery, increased obligations on sheriffs or counties, or other significant programmatic changes that would
not otherwise have occurred absent realignment.


SEC. 28. Section 69921 of the Government Code is amended to read:


<< CA GOVT § 69921 >>


69921. For purposes of this article:
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* * * (a) “Court attendant” means a nonarmed, nonlaw enforcement employee of the superior court who performs those
functions specified by the court, except those functions that may only be performed by armed and sworn personnel. A court
attendant is not a peace officer or a public safety officer.


(b) “Court security plan” means a plan that is provided by the superior court to the Administrative Office of the Courts that
includes a law enforcement security plan and all other court security matters.


(c) “Law enforcement security plan” means a plan that is provided by a sheriff or marshal that includes policies and procedures
for providing public safety and law enforcement services to the court.


* * *


<< Repealed: CA GOVT § 69921.5 >>


SEC. 29. Section 69921.5 of the Government Code is repealed.


SEC. 30. Section 69921.5 is added to the Government Code, to read:


<< CA GOVT § 69921.5 >>


69921.5. Except for court security services provided by the marshal in the Counties of Shasta and Trinity, the sheriff is
responsible for the necessary level of court security services, as established by the memorandum of understanding described
in subdivision (b) of Section 69926.


SEC. 31. Section 69922 of the Government Code is amended to read:


<< CA GOVT § 69922 >>


69922. (a) Except as otherwise provided by law, whenever required, the sheriff shall attend all superior court sessions held
within his or her county. A sheriff shall attend a noncriminal, nondelinquency action, however, only if the presiding judge or
his or her designee makes a determination that the attendance of the sheriff at that action is necessary for reasons of public
safety. The court may use court attendants in courtrooms hearing those noncriminal, nondelinquency actions. Notwithstanding
any other * * * law, the presiding judge or his or her designee may provide that a court attendant take charge of a jury, as
provided in Sections 613 and 614 of the Code of Civil Procedure. The sheriff shall obey all lawful orders and directions of all
courts held within his or her county.


(b) Subject to the memorandum of understanding described in subdivision (b) of Section 69926, the court security
services provided by the sheriff may include, but shall not be limited to, all of the following:


(1) Bailiff functions, as defined in Sections 830.1 and 830.36 of the Penal Code, in criminal and noncriminal actions,
including, but not limited to, attending court.


(2) Taking charge of a jury, as provided in Sections 613 and 614 of the Code of Civil Procedure.


(3) Patrolling hallways and other areas within court facilities.


(4) Overseeing and escorting prisoners in holding cells within court facilities.


(5) Providing security screening within court facilities.
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(6) Providing enhanced security for judicial officers and court personnel.


SEC. 32. Section 69923 is added to the Government Code, to read:


<< CA GOVT § 69923 >>


69923. (a) A superior court shall not pay a sheriff for court security services and equipment, except as provided in this article.


(b) Subject to the memorandum of understanding described in subdivision (b) of Section 69926, the court may pay for court
security service delivery or other significant programmatic changes that would not otherwise have been required absent the
realignment of superior court security funding enacted in Assembly Bill 118 (Chapter 40 of the Statutes of 2011), in which the
Trial Court Security Account was established in Section 30025 to fund court security.


SEC. 33. Section 69925 of the Government Code is amended to read:


<< CA GOVT § 69925 >>


69925. * * * The presiding judge, in conjunction with the * * * sheriff or marshal, shall develop an annual or multiyear
comprehensive court security plan that includes the mutually agreed upon law enforcement security plan to be utilized by the
court. The Judicial Council shall provide for the subject areas to be addressed in the plan and specify the most efficient practices
for providing court security services. The Judicial Council shall establish a process for the review of court security plans by
the Judicial Council in the California Rules of Court. * * *


<< Repealed: CA GOVT § 69926 >>


SEC. 34. Section 69926 of the Government Code is repealed.


SEC. 35. Section 69926 is added to the Government Code, to read:


<< CA GOVT § 69926 >>


69926. (a) This section applies to the superior court and the sheriff in those counties in which the sheriff's department provides
court security services.


(b) The sheriff, with the approval and authorization of the board of supervisors, shall, on behalf of the county, enter into an annual
or multiyear memorandum of understanding with the superior court specifying an agreed-upon level of court security services
and any other agreed-upon governing or operating procedures. The memorandum of understanding and the court security plan
may be included in a single document.


(c) If the superior court and the sheriff are unwilling or unable to enter into an agreement pursuant to this section at least 30 days
before the expiration date of an existing memorandum of understanding, or if there is a dispute regarding the administration
or level of services and equipment being provided under this article, the superior court, sheriff, and county shall meet and
confer. The superior court shall designate a representative with authority to resolve the dispute, who shall meet and confer
with representatives designated by the sheriff and county who have the authority to negotiate a resolution and recommend the
resolution to the board of supervisors. The meeting shall occur within five business days of any party requesting that meeting.


(d) If the meeting described in subdivision (c) does not result in a recommended resolution to the dispute, the presiding judge
of the court, the sheriff, or the chair of the board of supervisors may request the assistance of the Administrative Director of







CORRECTIONAL INSTITUTIONS—LEASES—FEES, 2012 Cal. Legis. Serv. Ch. 41...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 38


the Courts, the President of the California State Sheriffs' Association, and the President of the California State Association of
Counties. Within 10 business days of the request, the representatives of the superior court, the sheriff, and the county involved
in the dispute shall meet to discuss the dispute with the Administrative Office of the Courts, the California State Sheriffs'
Association, and the California State Association of Counties. The representatives of the superior court, the sheriff, and the
county attending the meeting shall have the authority to negotiate a resolution on behalf of their respective principals. Any
recommended resolution shall be approved by the board of supervisors, consistent with subdivision (b).


(e) The Judicial Council shall, by rule of court, establish a process that, notwithstanding any other law, expeditiously and finally
resolves disputes that are not settled in the meeting process described in subdivision (d). The rule of court shall do all of the
following:


(1) Provide a process for parties to submit disputes.


(2) Provide for the assignment of a justice who is not from the court of appeal district in which the county, the superior court,
and the sheriff are located.


(3) Provide an expedited process for hearing these matters in a venue convenient to the parties and assigned justice.


(4) Provide that the justice shall hear the petition and issue a decision on an expedited basis.


(5) Provide a process for an appeal of the decision issued under paragraph (4). The appeal shall be heard in a court of appeal
district other than the one in which the county, the superior court, and the sheriff are located.


(f) The terms of a memorandum of understanding shall remain in effect, to the extent consistent with this article, and the
sheriff shall continue to provide court security as required by this article, until the parties enter into a new memorandum of
understanding.


<< Repealed: CA GOVT § 69927 >>


SEC. 36. Section 69927 of the Government Code is repealed.


SEC. 37. Section 69950 of the Government Code is amended to read:


<< CA GOVT § 69950 >>


69950. (a) The fee for transcription for original ribbon or printed copy is eighty-five cents ($0.85) for each 100 words, and
for each copy purchased at the same time by the court, party, or other person purchasing the original, fifteen cents ($0.15) for
each 100 words.


(b) The fee for a first copy to any court, party, or other person who does not simultaneously purchase the original shall be
twenty cents ($0.20) for each 100 words, and for each additional copy, purchased at the same time, fifteen cents ($0.15) for
each 100 words.


(c) Notwithstanding subdivisions (a) and (b), if a trial court had established transcription fees that were in effect on
January 1, 2012 based on an estimate or assumption as to the number of words or folios on a typical transcript page,
those transcription fees shall be the transcription fees for proceedings in those trial courts, and the policy or practice
for determining transcription fees in those trial courts shall not be unilaterally changed.
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SEC. 38. Section 70371.5 of the Government Code is amended to read:


<< CA GOVT § 70371.5 >>


70371.5. (a) There is hereby established the Immediate and Critical Needs Account of the State Court Facilities Construction
Fund, the proceeds of which shall only be used for any of the following:


(1) The planning, design, construction, rehabilitation, renovation, replacement, or acquisition of court facilities.


(2) Repayment for moneys appropriated for lease of court facilities pursuant to the issuance of lease-revenue bonds.


(3) Payment for lease or rental of court facilities or payment of service contracts, including those made for facilities in which one
or more private sector participants undertake some of the risks associated with the financing, design, construction, or operation
of the facility.


(4) For trial court operations, as defined in Section 77003.


(b) Any funds expended from the Immediate and Critical Needs Account are not subject to Section 77202.


(c) Notwithstanding Section 13340, until July 1, 2012, the Immediate and Critical Needs Account is hereby continuously
appropriated, without regard to fiscal year, only for the purposes of acquiring real property and completing preliminary plans.


(d) It is the intent of the Legislature that the money in the Immediate and Critical Needs Account shall be used in part to pay the
debt service of lease revenue bonds, notes, bond anticipation notes, or other appropriate financial instruments used to pay for the
costs referred to in subdivision (a) in the amount of up to five billion dollars ($5,000,000,000). The total bonded indebtedness
shall not exceed that amount for which fine and fee revenues may fully satisfy the debt service.


(e) The Judicial Council shall collect and make available upon request information regarding the moneys deposited in the
Immediate and Critical Needs Account resulting from new and increased fees, assessments, and penalties authorized by the
act that added this section.


(f)(1) The Judicial Council shall make recommendations to the State Public Works Board before it undertakes projects based on
its determination that the need for a project is most immediate and critical using the then most recent version of the Prioritization
Methodology for Trial Court Capital–Outlay Projects originally adopted on August 26, 2006, subject to the availability of funds
in the Immediate and Critical Needs Account. Any such recommendation shall be accompanied by a certification that there
are sufficient funds in the Immediate and Critical Needs Account. The State Public Works Board shall establish the scope and
cost for each individual project.


(2) The Legislature finds that there may not be enough resources to pay for the cost of the projects identified as immediate
and critical needs by the Judicial Council pursuant to its Prioritization Methodology for Trial Court Capital–Outlay Projects
originally adopted on August 26, 2006, even after considering any bonded indebtedness that may be issued relying at least
in part on those resources. Therefore, in choosing which projects shall be recommended to the State Public Works Board to
be funded from the Immediate and Critical Needs Account, the Judicial Council shall consider and apply, as appropriate, the
following factors, among others:


(A) Any economic opportunity that exists for a project.


(B) The effect on available resources of using alternative methods of project delivery as provided by Section 70391.5.
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(3) Nothing in paragraph (2) shall authorize the Judicial Council to exceed the resources provided by the Immediate and Critical
Needs Account, together with other available resources, in undertaking projects identified as immediate and critical needs.


(4) As used in paragraph (2), “economic opportunity” includes, but is not limited to, free or reduced costs of land for new
construction, viable financing partnerships with, or fund contributions by, other government entities or private parties that result
in lower project delivery costs, cost savings resulting from adaptive reuse of existing facilities, operational efficiencies from
consolidation of court calendars and operations, operational savings from sharing of facilities by more than one court, and
building operational cost savings from consolidation of facilities.


(5) The Judicial Council shall not consider and apply an economic opportunity unless it is reasonably assured that the economic
opportunity is viable and will be realized. If a project is selected for funding based on an economic opportunity that is withdrawn
after the project is approved, the Judicial Council may cancel the project.


(g) Notwithstanding any law, the Controller may use the funds in the Immediate and Critical Needs Account of the State Court
Facilities Construction Fund for cashflow loans to the General Fund as provided in Sections 16310 and 16381.


SEC. 39. Section 70602.5 of the Government Code is amended to read:


<< CA GOVT § 70602.5 >>


70602.5. * * * Notwithstanding any other law, * * * it is the intent of the Legislature to supplement * * * certain first paper
filing fees as provided below:


(a) A supplemental fee of forty dollars ($40) shall be collected for filing any first paper subject to the uniform fee that is set at
three hundred fifty-five dollars ($355) under Sections 70611, 70612, 70650, 70651, 70652, 70653, 70655, 70658, and 70670.
The total fee collected under these sections, which includes the supplemental fee, shall be deposited and distributed as provided
in Sections 68085.3 and 68086.1, as applicable.


(b) A supplemental fee of forty dollars ($40) shall be collected for filing any first paper subject to the uniform fee that is set at
three hundred thirty dollars ($330) under Sections 70613, 70614, and 70621. The total fee collected under these sections, which
includes the supplemental fee, shall be deposited and distributed as provided in Sections 68085.4 and 68086.1, as applicable.


(c) A supplemental fee of twenty dollars ($20) shall be collected for filing any first paper subject to the uniform fee that is set at
two hundred five dollars ($205) under Sections 70613, 70614, 70621, 70654, and 70656 of this code, and Section 103470 of the
Health and Safety Code. The total fee collected under these sections, which includes the supplemental fee, shall be deposited
and distributed as provided in Section 68085.4.


* * *


SEC. 40. Section 70602.6 is added to the Government Code, to read:


<< CA GOVT § 70602.6 >>


70602.6. (a) Notwithstanding any other law, a supplemental fee of forty dollars ($40) shall be collected for filing any first paper
subject to the uniform fee that is set at three hundred fifty-five dollars ($355) under Sections 70611, 70612, 70650, 70651,
70652, 70653, 70655, 70658, and 70670. The total fee collected under these sections, which includes the supplemental fee,
shall be deposited and distributed as provided in Sections 68085.3 and 68086.1, as applicable.
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(b) The fee imposed under this section is in addition to any other fees authorized by law, including, but not limited to, the fees
authorized in Section 70602.5.


(c) After the 2013–14 fiscal year, if the amount of the General Fund transfer to the Trial Court Trust Fund is decreased more
than 10 percent from the amount appropriated in the 2013–14 fiscal year and is not offset by another source of revenue other
than court fees so as to result in a net reduction in funding greater than 10 percent, then the amount of the supplemental fees
provided in subdivision (a) shall be decreased proportionally. The Judicial Council shall adopt and publish a schedule setting
the fees resulting from the decrease.


(d) This section shall become inoperative on July 1, 2015, and, as of January 1, 2016, is repealed, unless a later enacted statute,
that becomes operative on or before January 1, 2016, deletes or extends the dates on which it becomes inoperative and is repealed.


SEC. 41. Section 70616 of the Government Code is amended to read:


<< CA GOVT § 70616 >>


70616. (a) In addition to the first paper filing fee required by Section 70611 or 70613, a single complex case fee shall be paid
to the clerk on behalf of all plaintiffs, whether filing separately or jointly, either at the time of the filing of the first paper if the
case is designated as complex pursuant to the California Rules of Court, or, if no such designation was made, in each case in
which a court determines that the case is a complex case pursuant to the California Rules of Court, within 10 calendar days
of the filing of the court's order.


(b) In addition to the first appearance fee required under Section 70612 or 70614, a complex case fee shall be paid on behalf of
each defendant, intervenor, respondent, or adverse party, whether filing separately or jointly, either at the time that party files
its first paper in a case if the case is designated or counterdesignated as complex pursuant to the California Rules of Court,
or, if no such designation was made, in each case in which a court determines that the case is a complex case pursuant to the
California Rules of Court, within 10 calendar days of the filing of the court's order. This additional complex fee shall be charged
to each defendant, intervenor, respondent, or adverse party appearing in the case, but the total complex fees collected from
all the defendants, intervenors, respondents, or other adverse parties appearing in a complex case shall not exceed eighteen
thousand dollars ($18,000).


(c) In each case in which the court determines that a case that has been designated or counterdesignated as complex is not a
complex case, the court shall order reimbursement to the parties of the amount of any complex case fees that the parties have
previously paid pursuant to subdivision (a) or (b).


(d) In each case determined to be complex in which the total fees actually collected exceed, or if collected would exceed,
the limit in subdivision (b), the court shall make any order as is necessary to ensure that the total complex fees paid by the
defendants, intervenors, respondents, or other adverse parties appearing in the case do not exceed the limit and that the complex
fees paid by those parties are apportioned fairly among those parties.


(e) The complex case fee established by this section shall be * * * one thousand dollars ($1,000), unless the fee is reduced
pursuant to this section. The fee shall be transmitted to the Trial Court Trust Fund as provided in Section 68085.1.


(f) The fees provided by this section are in addition to the filing fee authorized by Section 70611, 70612, 70613, or 70614.


(g) Failure to pay the fees required by this section shall have the same effect as the failure to pay a filing fee, and shall be
subject to the same enforcement and penalties.
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(h) The amendments made to this section during the 2011–12 Regular Session of the Legislature do not constitute a change
in, but are declaratory of, existing law.


(i) This section shall become inoperative on July 1, 2015, and, as of January 1, 2016, is repealed, unless a later enacted
statute, that becomes operative on or before January 1, 2016, deletes or extends the dates on which it becomes inoperative
and is repealed.


SEC. 42. Section 70616 is added to the Government Code, to read:


<< CA GOVT § 70616 >>


70616. (a) In addition to the first paper filing fee required by Section 70611 or 70613, a single complex case fee shall be paid
to the clerk on behalf of all plaintiffs, whether filing separately or jointly, either at the time of the filing of the first paper if the
case is designated as complex pursuant to the California Rules of Court, or, if no such designation was made, in each case in
which a court determines that the case is a complex case pursuant to the California Rules of Court, within 10 calendar days
of the filing of the court's order.


(b) In addition to the first appearance fee required under Section 70612 or 70614, a complex case fee shall be paid on behalf of
each defendant, intervenor, respondent, or adverse party, whether filing separately or jointly, either at the time that party files
its first paper in a case if the case is designated or counterdesignated as complex pursuant to the California Rules of Court,
or, if no such designation was made, in each case in which a court determines that the case is a complex case pursuant to the
California Rules of Court, within 10 calendar days of the filing of the court's order. This additional complex fee shall be charged
to each defendant, intervenor, respondent, or adverse party appearing in the case, but the total complex fees collected from all
the defendants, intervenors, respondents, or other adverse parties appearing in a complex case shall not exceed ten thousand
dollars ($10,000).


(c) In each case in which the court determines that a case that has been designated or counterdesignated as complex is not a
complex case, the court shall order reimbursement to the parties of the amount of any complex case fees that the parties have
previously paid pursuant to subdivision (a) or (b).


(d) In each case determined to be complex in which the total fees actually collected exceed, or if collected would exceed,
the limit in subdivision (b), the court shall make any order as is necessary to ensure that the total complex fees paid by the
defendants, intervenors, respondents, or other adverse parties appearing in the case do not exceed the limit and that the complex
fees paid by those parties are apportioned fairly among those parties.


(e) The complex case fee established by this section shall be five hundred fifty dollars ($550), unless the fee is reduced pursuant
to this section. The fee shall be transmitted to the Trial Court Trust Fund as provided in Section 68085.1.


(f) The fees provided by this section are in addition to the filing fee authorized by Section 70611, 70612, 70613, or 70614.


(g) Failure to pay the fees required by this section shall have the same effect as the failure to pay a filing fee, and shall be
subject to the same enforcement and penalties.


(h) The amendments made to the predecessor to this section during the 2011–12 Regular Session of the Legislature do not
constitute a change in, but are declaratory of, existing law.


(i) This section shall become operative on July 1, 2015.
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SEC. 43. Section 70617 of the Government Code, as amended by Section 21 of Chapter 720 of the Statutes of 2010, is amended
to read:


<< CA GOVT § 70617 >>


70617. (a) Except as provided in subdivisions (d) and (e), the uniform fee for filing a motion, application, or any other paper
requiring a hearing subsequent to the first paper, is sixty dollars ($60). Papers for which this fee shall be charged include the
following:


(1) A motion listed in paragraphs (1) to (12), inclusive, of subdivision (a) of Section 1005 of the Code of Civil Procedure.


(2) A motion or application to continue a trial date.


(3) An application for examination of a third person controlling defendant's property under Section 491.110 or 491.150 of the
Code of Civil Procedure.


(4) Discovery motions under Title 4 (commencing with Section 2016.010) of Part 4 of the Code of Civil Procedure.


(5) A motion for a new trial of any civil action or special proceeding.


(6) An application for an order for a judgment debtor examination under Section 708.110 or 708.160 of the Code of Civil
Procedure.


(7) An application for an order of sale of a dwelling under Section 704.750 of the Code of Civil Procedure.


(8) An ex parte application that requires a party to give notice of the ex parte appearance to other parties.


(b) There shall be no fee under subdivision (a) or (c) for filing any of the following:


(1) A motion, application, demurrer, request, notice, or stipulation and order that is the first paper filed in an action and on
which a first paper filing fee is paid.


(2) An amended notice of motion.


(3) A civil case management statement.


(4) A request for trial de novo after judicial arbitration.


(5) A stipulation that does not require an order.


(6) A request for an order to prevent civil harassment.


(7) A request for an order to prevent domestic violence.


(8) A request for entry of default or default judgment.


(9) A paper requiring a hearing on a petition for emancipation of a minor.


(10) A paper requiring a hearing on a petition for an order to prevent abuse of an elder or dependent adult.
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(11) A paper requiring a hearing on a petition for a writ of review, mandate, or prohibition.


(12) A paper requiring a hearing on a petition for a decree of change of name or gender.


(13) A paper requiring a hearing on a petition to approve the compromise of a claim of a minor.


(c) The fee for filing the following papers not requiring a hearing is twenty dollars ($20):


(1) A request, application, or motion for, or a notice of, the continuance of a hearing or case management conference. The fee
shall be charged no more than once for each continuance. The fee shall not be charged if the continuance is required by the court.


(2) A stipulation and order.


(3) A request for an order authorizing service of summons by posting or by publication under Section 415.45 or 415.50 of the
Code of Civil Procedure.


(d) The fee for filing a motion for summary judgment or summary adjudication of issues is five hundred dollars ($500).


(e)(1) The fee for filing in the superior court an application to appear as counsel pro hac vice is five hundred dollars ($500).
This fee is in addition to any other fee required of the applicant. Two hundred fifty dollars ($250) of the fee collected under
this paragraph shall be transmitted to the state for deposit into the Immediate and Critical Needs Account of the State Court
Facilities Construction Fund, established in Section 70371.5. The remaining two hundred fifty dollars ($250) of the fee shall
be transmitted to the state for deposit into the Trial Court Trust Fund, established in Section 68085.


(2) An attorney whose application to appear as counsel pro hac vice has been granted shall pay to the superior court, on or
before the anniversary of the date the application was granted, an annual renewal fee of five hundred dollars ($500) for each
year that the attorney maintains pro hac vice status in the case in which the application was granted. The entire fee collected
under this paragraph shall be transmitted to the state for deposit into the Trial Court Trust Fund, established in Section 68085.


(f) Regardless of whether each motion or matter is heard at a single hearing or at separate hearings, the filing fees required by
subdivisions (a), (c), (d), and (e) apply separately to each motion or other paper filed. The Judicial Council may publish rules
to give uniform guidance to courts in applying fees under this section.


(g) This section shall become inoperative on July 1, 2015, and, as of January 1, 2016, is repealed, unless a later enacted statute,
that becomes operative on or before January 1, 2016, deletes or extends the dates on which it becomes inoperative and is repealed.


SEC. 44. Section 70617 of the Government Code, as added by Section 22 of Chapter 720 of the Statutes of 2010, is amended
to read:


<< CA GOVT § 70617 >>


70617. (a) Except as provided in subdivisions (d) and (e), the uniform fee for filing a motion, application, or any other paper
requiring a hearing subsequent to the first paper, is forty dollars ($40). Papers for which this fee shall be charged include the
following:


(1) A motion listed in paragraphs (1) to (12), inclusive, of subdivision (a) of Section 1005 of the Code of Civil Procedure.


(2) A motion or application to continue a trial date.
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(3) An application for examination of a third person controlling defendant's property under Section 491.110 or 491.150 of the
Code of Civil Procedure.


(4) Discovery motions under Title 4 (commencing with Section 2016.010) of Part 4 of the Code of Civil Procedure.


(5) A motion for a new trial of any civil action or special proceeding.


(6) An application for an order for a judgment debtor examination under Section 708.110 or 708.160 of the Code of Civil
Procedure.


(7) An application for an order of sale of a dwelling under Section 704.750 of the Code of Civil Procedure.


(8) An ex parte application that requires a party to give notice of the ex parte appearance to other parties.


(b) There shall be no fee under subdivision (a) or (c) for filing any of the following:


(1) A motion, application, demurrer, request, notice, or stipulation and order that is the first paper filed in an action and on
which a first paper filing fee is paid.


(2) An amended notice of motion.


(3) A civil case management statement.


(4) A request for trial de novo after judicial arbitration.


(5) A stipulation that does not require an order.


(6) A request for an order to prevent civil harassment.


(7) A request for an order to prevent domestic violence.


(8) A request for entry of default or default judgment.


(9) A paper requiring a hearing on a petition for emancipation of a minor.


(10) A paper requiring a hearing on a petition for an order to prevent abuse of an elder or dependent adult.


(11) A paper requiring a hearing on a petition for a writ of review, mandate, or prohibition.


(12) A paper requiring a hearing on a petition for a decree of change of name or gender.


(13) A paper requiring a hearing on a petition to approve the compromise of a claim of a minor.


(c) The fee for filing the following papers not requiring a hearing is twenty dollars ($20):


(1) A request, application, or motion for, or a notice of, the continuance of a hearing or case management conference. The fee
shall be charged no more than once for each continuance. The fee shall not be charged if the continuance is required by the court.
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(2) A stipulation and order.


(3) A request for an order authorizing service of summons by posting or by publication under Section 415.45 or 415.50 of the
Code of Civil Procedure.


(d) The fee for filing a motion for summary judgment or summary adjudication of issues is five hundred dollars ($500).


(e)(1) The fee for filing in the superior court an application to appear as counsel pro hac vice is five hundred * * * dollars
($500). This fee is in addition to any other fee required of the applicant. * * * Two hundred fifty dollars ($250) of the fee
collected under this paragraph shall be transmitted to the state for deposit into the Immediate and Critical Needs Account of
the State Court Facilities Construction Fund, established in Section 70371.5. The remaining two hundred fifty dollars ($250)
of the fee shall be transmitted to the state for deposit into the Trial Court Trust Fund, established in Section 68085.


(2) An attorney whose application to appear as counsel pro hac vice has been granted shall pay to the superior court,
on or before the anniversary of the date the application was granted, an annual renewal fee of five hundred dollars
($500) for each year that the attorney maintains pro hac vice status in the case in which the application was granted.
The entire fee collected under this paragraph shall be transmitted to the state for deposit into the Trial Court Trust
Fund, established in Section 68085.


(f) Regardless of whether each motion or matter is heard at a single hearing or at separate hearings, the filing fees required by
subdivisions (a), (c), (d), and (e) apply separately to each motion or other paper filed. The Judicial Council may publish rules
to give uniform guidance to courts in applying fees under this section.


(g) This section shall become operative on July 1, 2015.


SEC. 45. Section 70626 of the Government Code, as amended by Section 7 of Chapter 457 of the Statutes of 2009, is amended
to read:


<< CA GOVT § 70626 >>


70626. (a) The fee for each of the following services is twenty-five dollars ($25). Subject to subdivision (e), amounts collected
shall be distributed to the Trial Court Trust Fund under Section 68085.1.


(1) Issuing a writ of attachment, a writ of mandate, a writ of execution, a writ of sale, a writ of possession, a writ of prohibition,
or any other writ for the enforcement of any order or judgment.


(2) Issuing an abstract of judgment.


(3) Issuing a certificate of satisfaction of judgment under Section 724.100 of the Code of Civil Procedure.


(4) Certifying a copy of any paper, record, or proceeding on file in the office of the clerk of any court.


(5) Taking an affidavit, except in criminal cases or adoption proceedings.


(6) Acknowledgment of any deed or other instrument, including the certificate.


(7) Recording or registering any license or certificate, or issuing any certificate in connection with a license, required by law,
for which a charge is not otherwise prescribed.
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(8) Issuing any certificate for which the fee is not otherwise fixed.


(b) The fee for each of the following services is thirty dollars ($30). Subject to subdivision (e), amounts collected shall be
distributed to the Trial Court Trust Fund under Section 68085.1.


(1) Issuing an order of sale.


(2) Receiving and filing an abstract of judgment rendered by a judge of another court and subsequent services based on it, unless
the abstract of judgment is filed under Section 704.750 or 708.160 of the Code of Civil Procedure.


(3) Filing a confession of judgment under Section 1134 of the Code of Civil Procedure.


(4) Filing an application for renewal of judgment under Section 683.150 of the Code of Civil Procedure.


(5) Issuing a commission to take a deposition in another state or place under Section 2026.010 of the Code of Civil Procedure,
or issuing a subpoena under Section 2029.300 to take a deposition in this state for purposes of a proceeding pending in another
jurisdiction.


(6) Filing and entering an award under the Workers' Compensation Law (Division 4 (commencing with Section 3200) of the
Labor Code).


(7) Filing an affidavit of publication of notice of dissolution of partnership.


(8) Filing an appeal of a determination whether a dog is potentially dangerous or vicious under Section 31622 of the Food and
Agricultural Code.


(9) Filing an affidavit under Section 13200 of the Probate Code, together with the issuance of one certified copy of the affidavit
under Section 13202 of the Probate Code.


(10) Filing and indexing all papers for which a charge is not elsewhere provided, other than papers filed in actions or special
proceedings, official bonds, or certificates of appointment.


(c) The fee for filing a first petition under Section 2029.600 or 2029.620 of the Code of Civil Procedure, if the petitioner is
not a party to the out-of-state case, is eighty dollars ($80). Amounts collected shall be distributed to the Trial Court Trust Fund
pursuant to Section 68085.1.


(d) The fee for delivering a will to the clerk of the superior court in which the estate of a decedent may be administered,
as required by Section 8200 of the Probate Code, is fifty dollars ($50).


(e) From July 1, 2011, to June 30, 2017, inclusive, ten dollars ($10) of each fee collected pursuant to subdivisions (a) and
(b) shall be used by the Judicial Council for the expenses of the Judicial Council in implementing and administering the civil
representation pilot program under Section 68651.


(f) This section shall become inoperative on July 1, 2017, and, as of January 1, 2018, is repealed, unless a later enacted statute,
that becomes operative on or before January 1, 2018, deletes or extends the dates on which it becomes inoperative and is repealed.


SEC. 46. Section 70626 of the Government Code, as added by Section 8 of Chapter 457 of the Statutes of 2009, is amended
to read:
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<< CA GOVT § 70626 >>


70626. (a) The fee for each of the following services is fifteen dollars ($15). Amounts collected shall be distributed to the Trial
Court Trust Fund under Section 68085.1.


(1) Issuing a writ of attachment, a writ of mandate, a writ of execution, a writ of sale, a writ of possession, a writ of prohibition,
or any other writ for the enforcement of any order or judgment.


(2) Issuing an abstract of judgment.


(3) Issuing a certificate of satisfaction of judgment under Section 724.100 of the Code of Civil Procedure.


(4) Certifying a copy of any paper, record, or proceeding on file in the office of the clerk of any court.


(5) Taking an affidavit, except in criminal cases or adoption proceedings.


(6) Acknowledgment of any deed or other instrument, including the certificate.


(7) Recording or registering any license or certificate, or issuing any certificate in connection with a license, required by law,
for which a charge is not otherwise prescribed.


(8) Issuing any certificate for which the fee is not otherwise fixed.


(b) The fee for each of the following services is twenty dollars ($20). Amounts collected shall be distributed to the Trial Court
Trust Fund under Section 68085.1.


(1) Issuing an order of sale.


(2) Receiving and filing an abstract of judgment rendered by a judge of another court and subsequent services based on it, unless
the abstract of judgment is filed under Section 704.750 or 708.160 of the Code of Civil Procedure.


(3) Filing a confession of judgment under Section 1134 of the Code of Civil Procedure.


(4) Filing an application for renewal of judgment under Section 683.150 of the Code of Civil Procedure.


(5) Issuing a commission to take a deposition in another state or place under Section 2026.010 of the Code of Civil Procedure,
or issuing a subpoena under Section 2029.300 to take a deposition in this state for purposes of a proceeding pending in another
jurisdiction.


(6) Filing and entering an award under the Workers' Compensation Law (Division 4 (commencing with Section 3200) of the
Labor Code).


(7) Filing an affidavit of publication of notice of dissolution of partnership.


(8) Filing an appeal of a determination whether a dog is potentially dangerous or vicious under Section 31622 of the Food and
Agricultural Code.


(9) Filing an affidavit under Section 13200 of the Probate Code, together with the issuance of one certified copy of the affidavit
under Section 13202 of the Probate Code.
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(10) Filing and indexing all papers for which a charge is not elsewhere provided, other than papers filed in actions or special
proceedings, official bonds, or certificates of appointment.


(c) The fee for filing a first petition under Section 2029.600 or 2029.620 of the Code of Civil Procedure, if the petitioner is
not a party to the out-of-state case, is eighty dollars ($80). Amounts collected shall be distributed to the Trial Court Trust Fund
pursuant to Section 68085.1.


(d) The fee for delivering a will to the clerk of the superior court in which the estate of a decedent may be administered,
as required by Section 8200 of the Probate Code, is fifty dollars ($50).


(e) This section shall become operative on July 1, 2017.


SEC. 47. Section 70657 of the Government Code is amended to read:


<< CA GOVT § 70657 >>


70657. (a) Except as provided in subdivision (c), the uniform fee for filing a motion or other paper requiring a hearing subsequent
to the first paper in a proceeding under the Probate Code, other than a petition or application or opposition described in Sections
70657.5 and 70658, is sixty dollars ($60). This fee shall be charged for the following papers:


(1) Papers listed in subdivision (a) of Section 70617.


(2) Applications for ex parte relief, whether or not notice of the application to any person is required, except an ex parte petition
for discharge of a personal representative, conservator, or guardian upon completion of a court-ordered distribution or transfer,
for which no fee shall be charged.


(3) Petitions or applications, or objections, filed subsequent to issuance of temporary letters of conservatorship or guardianship
or letters of conservatorship or guardianship that are not subject to the filing fee provided in subdivision (a) of Section 70658.


(4) The first or subsequent petition for temporary letters of conservatorship or guardianship.


(b) There shall be no fee under subdivision (a) for filing any of the papers listed under subdivision (b) of Section 70617.


(c) The summary judgment fee provided in subdivision (d) of Section 70617 shall apply to summary judgment motions in
proceedings under the Probate Code.


(d) Regardless of whether each motion or matter is heard at a single hearing or at separate hearings, the filing fees required by
subdivisions (a) and (c) apply separately to each motion or other paper filed. The Judicial Council may publish rules to give
uniform guidance to courts in applying fees under this section.


(e) No fee is payable under this section for a petition or opposition filed subsequent to issuance of letters of temporary
guardianship or letters of guardianship in a guardianship described in Section 70654.


(f) This section shall become inoperative on July 1, 2015, and, as of January 1, 2016, is repealed, unless a later enacted
statute, that becomes operative on or before January 1, 2016, deletes or extends the dates on which it becomes inoperative
and is repealed.
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SEC. 48. Section 70657 is added to the Government Code, to read:


<< CA GOVT § 70657 >>


70657. (a) Except as provided in subdivision (c), the uniform fee for filing a motion or other paper requiring a hearing subsequent
to the first paper in a proceeding under the Probate Code, other than a petition or application or opposition described in Sections
70657.5 and 70658, is forty dollars ($40). This fee shall be charged for the following papers:


(1) Papers listed in subdivision (a) of Section 70617.


(2) Applications for ex parte relief, whether or not notice of the application to any person is required, except an ex parte petition
for discharge of a personal representative, conservator, or guardian upon completion of a court-ordered distribution or transfer,
for which no fee shall be charged.


(3) Petitions or applications, or objections, filed subsequent to issuance of temporary letters of conservatorship or guardianship
or letters of conservatorship or guardianship that are not subject to the filing fee provided in subdivision (a) of Section 70658.


(4) The first or subsequent petition for temporary letters of conservatorship or guardianship.


(b) There shall be no fee under subdivision (a) for filing any of the papers listed under subdivision (b) of Section 70617.


(c) The summary judgment fee provided in subdivision (d) of Section 70617 shall apply to summary judgment motions in
proceedings under the Probate Code.


(d) Regardless of whether each motion or matter is heard at a single hearing or at separate hearings, the filing fees required by
subdivisions (a) and (c) apply separately to each motion or other paper filed. The Judicial Council may publish rules to give
uniform guidance to courts in applying fees under this section.


(e) No fee is payable under this section for a petition or opposition filed subsequent to issuance of letters of temporary
guardianship or letters of guardianship in a guardianship described in Section 70654.


(f) This section shall become operative on July 1, 2015.


SEC. 49. Section 70677 of the Government Code is amended to read:


<< CA GOVT § 70677 >>


70677. (a) The uniform fee for filing any motion, application, order to show cause, or any other paper requiring a hearing
subsequent to the first paper is sixty dollars ($60). Papers for which this fee shall be charged include the following:


(1) Papers listed in subdivision (a) of Section 70617.


(2) An order to show cause or notice of motion seeking temporary prejudgment or postjudgment orders, including, but not
limited to, orders to establish, modify, or enforce child, spousal, or partner support, custody and visitation of children, division
and control of property, attorney's fees, and bifurcation of issues.


(b) There shall be no fee under subdivision (a) of this section for filing any of the following:
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(1) A motion, motion to quash proceeding, application, or demurrer that is the first paper filed in an action and on which a
first paper filing fee is paid.


(2) An amended notice of motion or amended order to show cause.


(3) A statement to register foreign support under Section 4951 of the Family Code.


(4) An application to determine the judgment after entry of default.


(5) A request for an order to prevent domestic violence.


(6) A paper requiring a hearing on a petition for writ of review, mandate, or prohibition that is the first paper filed in an action
and on which a first paper filing fee has been paid.


(7) A stipulation that does not require an order.


(c) The uniform fee for filing the following papers not requiring a hearing is twenty dollars ($20):


(1) A request, application, or motion for the continuance of a hearing or case management conference.


(2) A stipulation and order.


(d) Regardless of whether each motion or matter is heard at a single hearing or at separate hearings, the filing fees required
under paragraph (1) of subdivision (a) and under subdivision (c) apply separately to each motion or other paper filed. If an
order to show cause or notice of motion is filed as specified in paragraph (2) of subdivision (a) combining requests for relief or
opposition to relief on more than one issue, only one filing fee shall be charged under this section. The Judicial Council may
publish rules to give uniform guidance to courts in applying fees under this section.


(e) This section shall become inoperative on July 1, 2015, and, as of January 1, 2016, is repealed, unless a later enacted
statute, that becomes operative on or before January 1, 2016, deletes or extends the dates on which it becomes inoperative
and is repealed.


SEC. 50. Section 70677 is added to the Government Code, to read:


<< CA GOVT § 70677 >>


70677. (a) The uniform fee for filing any motion, application, order to show cause, or any other paper requiring a hearing
subsequent to the first paper is forty dollars ($40). Papers for which this fee shall be charged include the following:


(1) Papers listed in subdivision (a) of Section 70617.


(2) An order to show cause or notice of motion seeking temporary prejudgment or postjudgment orders, including, but not
limited to, orders to establish, modify, or enforce child, spousal, or partner support, custody and visitation of children, division
and control of property, attorney's fees, and bifurcation of issues.


(b) There shall be no fee under subdivision (a) of this section for filing any of the following:


(1) A motion, motion to quash proceeding, application, or demurrer that is the first paper filed in an action and on which a
first paper filing fee is paid.
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(2) An amended notice of motion or amended order to show cause.


(3) A statement to register foreign support under Section 4951 of the Family Code.


(4) An application to determine the judgment after entry of default.


(5) A request for an order to prevent domestic violence.


(6) A paper requiring a hearing on a petition for writ of review, mandate, or prohibition that is the first paper filed in an action
and on which a first paper filing fee has been paid.


(7) A stipulation that does not require an order.


(c) The uniform fee for filing the following papers not requiring a hearing is twenty dollars ($20):


(1) A request, application, or motion for the continuance of a hearing or case management conference.


(2) A stipulation and order.


(d) Regardless of whether each motion or matter is heard at a single hearing or at separate hearings, the filing fees required
under paragraph (1) of subdivision (a) and under subdivision (c) apply separately to each motion or other paper filed. If an
order to show cause or notice of motion is filed as specified in paragraph (2) of subdivision (a) combining requests for relief or
opposition to relief on more than one issue, only one filing fee shall be charged under this section. The Judicial Council may
publish rules to give uniform guidance to courts in applying fees under this section.


(e) This section shall become operative on July 1, 2015.


SEC. 51. Section 72011 of the Government Code, as amended by Section 134 of Chapter 296 of the Statutes of 2011, is amended
to read:


<< CA GOVT § 72011 >>


72011. (a) For each fee received for providing telephone appearance services, each vendor or court that provides for appearances
by telephone shall transmit twenty dollars ($20) to the State Treasury for deposit in the Trial Court Trust Fund established
pursuant to Section 68085. If the vendor or court receives a portion of the fee as authorized under paragraph (2) of subdivision
(b) of Section 367.6 of the Code of Civil Procedure, the vendor or court shall transmit only the proportionate share of the amount
required under this section. This section shall apply regardless of whether the Judicial Council has established the statewide
uniform fee pursuant to Section 367.6 of the Code of Civil Procedure, or entered into one or more master agreements pursuant
to Section 72010 of this code. This section shall not apply when a vendor or court does not receive a fee.


(b) The amounts described in subdivision (a) shall be transmitted within 15 days after the end of each calendar quarter for fees
collected in that quarter.


(c) Vendors shall also transmit an amount equal to the total amount of revenue received by all courts from all vendors for
providing telephonic appearances for the 2009–10 fiscal year.
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(d) The amount set forth in subdivision (c) shall be apportioned by the Judicial Council among the vendors with which the
Judicial Council has a master agreement pursuant to Section 72010. Within 15 days of receiving notice from the Judicial Council
of its apportioned amount, each vendor shall transmit that amount to the State Treasury for deposit in the Trial Court Trust Fund.


(e) The Judicial Council shall allocate the amount collected pursuant to subdivisions (c) and (d) for the purpose of preventing
significant disruption in services in courts that previously received revenues from vendors for providing telephone appearance
services. The Judicial Council shall determine the method and amount of the allocation to each eligible court.


* * *


<< Repealed: CA GOVT § 72011 >>


SEC. 52. Section 72011 of the Government Code, as added by Section 25 of Chapter 720 of the Statutes of 2010, is repealed.


SEC. 53. Section 76000.3 of the Government Code is amended to read:


<< CA GOVT § 76000.3 >>


76000.3. (a) Notwithstanding any other * * * law, for each parking offense where a parking penalty, fine, or forfeiture is
imposed, an added penalty of three dollars ($3) shall be imposed in addition to the penalty, fine, or forfeiture set by the city,
district, or other issuing agency.


(b) For each infraction parking violation for which a penalty or fine is collected in the courts of the county, the county treasurer
shall transmit the penalty imposed pursuant to subdivision (a) to the Treasurer for deposit in the Trial Court Trust Fund
established by Section 68085. These moneys shall be taken from the penalties, fines, and forfeitures deposited with the county
treasurer prior to any division pursuant to Section 1463.009 of the Penal Code. The judges of the county shall increase the bail
schedule amounts as appropriate for infraction parking violations to reflect the added penalty provided for by subdivision (a).


(c) In those cities, districts, or other issuing agencies which elect to accept parking penalties, and otherwise process parking
violations pursuant to Article 3 (commencing with Section 40200) of Chapter 1 of Division 17 of the Vehicle Code, that city,
district, or issuing agency shall collect the added penalty imposed by this section. Each agency that elects to process parking
violations shall pay to the Treasurer for deposit in the Trial Court Trust Fund three dollars ($3) for each civil parking penalty
collected on each violation. Those payments to the Treasurer shall be made monthly.


* * *


SEC. 54. Section 77003 of the Government Code is amended to read:


<< CA GOVT § 77003 >>


77003. (a) As used in this chapter, “court operations” means all of the following:


(1) Salaries, benefits, and public agency retirement contributions for superior court judges and for subordinate judicial officers.
For purposes of this paragraph, “subordinate judicial officers” includes all commissioner or referee positions created prior to July
1, 1997, including positions created in the municipal court prior to July 1, 1997, which thereafter became positions in the superior
court as a result of unification of the municipal and superior courts in a county, and including those commissioner positions
created pursuant to former Sections 69904, 70141, 70141.9, 70142.11, 72607, 73794, 74841.5, and 74908; and includes any
staff who provide direct support to commissioners; but does not include commissioners or staff who provide direct support
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to the commissioners whose positions were created after July 1, 1997, unless approved by the Judicial Council, subject to
availability of funding.


(2) The salary, benefits, and public agency retirement contributions for other court staff.


* * *


(3) Court security, but only to the extent consistent with court responsibilities under Article 8.5 (commencing with
Section 69920) of Chapter 5.


(4) Court-appointed counsel in juvenile court dependency proceedings and counsel appointed by the court to represent a minor
pursuant to Chapter 10 (commencing with Section 3150) of Part 2 of Division 8 of the Family Code.


(5) Services and supplies relating to court operations.


(6) Collective bargaining under Sections 71630 and 71639.3 with respect to court employees.


(7) Subject to paragraph (1) of subdivision (d) of Section 77212, actual indirect costs for county and city and county general
services attributable to court operations, but specifically excluding, but not limited to, law library operations conducted by a
trust pursuant to statute; courthouse construction; district attorney services; probation services; indigent criminal defense; grand
jury expenses and operations; and pretrial release services.


(8) Except as provided in subdivision (b), and subject to Article 8.5 (commencing with Section 69920) of Chapter 5, other
matters listed as court operations in Rule 10.810 of the California Rules of Court as it read on January 1, 2007.


(b) However, “court operations” does not include collection enhancements as defined in Rule 10.810 of the California Rules
of Court as it read on January 1, 2007.


SEC. 55. Section 77202 of the Government Code is amended to read:


<< CA GOVT § 77202 >>


77202. (a) The Legislature shall make an annual appropriation to the Judicial Council for the general operations of the trial courts
based on the request of the Judicial Council. The Judicial Council's trial court budget request, which shall be submitted to the
Governor and the Legislature, shall meet the needs of all trial courts in a manner that ensures a predictable fiscal environment for
labor negotiations in accordance with the Trial Court Employment Protection and Governance Act (Chapter 7 (commencing with
Section 71600) of Title 8), that promotes equal access to the courts statewide, and that promotes court financial accountability.
The annual budget request shall include the following components:


(1) Commencing with the 2006–07 fiscal year, annual General Fund appropriations to support the trial courts shall be comprised
of both of the following:


(A) The current fiscal year General Fund appropriations, which include all of the following:


(i) General Fund moneys appropriated for transfer or direct local assistance in support of the trial courts.


(ii) Transfers to the * * * State Trial Court Improvement and Modernization Fund.


(iii) Local assistance grants made by the Judicial Council, including the Equal Access Fund.
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(iv) The full year cost of budget change proposals approved through the 2006–07 fiscal year or subsequently approved
in accordance with paragraph (2), but excluding lease-revenue payments and funding for costs specifically and expressly
reimbursed through other state or federal funding sources, excluding the cost of one-time or expiring programs.


(B) A cost-of-living and growth adjustment computed by multiplying the year-to-year percentage change in the state
appropriation limit as described in Section 3 of Article XIII B of the California Constitution by the sum of all of the following:


(i) The current year General Fund appropriations for the trial courts, as defined in subparagraph (A).


(ii) The amount of county obligations established pursuant to subdivision (b) of Section 77201.1 in effect as of June 30, 2005,
six hundred ninety-eight million sixty-eight thousand dollars ($698,068,000).


(iii) The level of funding required to be transferred from the State Trial Court Improvement and Modernization Fund to the
Trial Court Trust Fund pursuant to subdivision (k) of Section 77209, thirteen million three hundred ninety-seven thousand
dollars ($13,397,000).


(iv) Funding deposited into the Court Facilities Trust Fund associated with each facility that was transferred to the state not less
than two fiscal years earlier than the fiscal year for which the cost-of-living and growth adjustment is being calculated.


(v) The court filing fees and surcharges projected to be deposited into the Trial Court Trust Fund in the 2005–06 fiscal year,
adjusted to reflect the full-year implementation of the uniform civil fee structure implemented on January 1, 2006, three hundred
sixty-nine million six hundred seventy-two thousand dollars ($369,672,000).


(2) In addition to the moneys to be applied pursuant to subdivision (b), the Judicial Council may identify and request additional
funding for the trial courts for costs resulting from the implementation of statutory changes that result in either an increased
level of service or a new activity that directly affects the programmatic or operational needs of the courts.


(b) The Judicial Council shall allocate the funding from the Trial Court Trust Fund to the trial courts in a manner that best
ensures the ability of the courts to carry out their functions, promotes implementation of statewide policies, and promotes the
immediate implementation of efficiencies and cost-saving measures in court operations, in order to guarantee access to justice
to citizens of the state.


The Judicial Council shall ensure that allocations to the trial courts recognize each trial court's implementation of efficiencies
and cost-saving measures.


These efficiencies and cost-saving measures shall include, but not be limited to, the following:


(1) The sharing or merger of court support staff among trial courts across counties.


(2) The assignment of any type of case to a judge for all purposes commencing with the filing of the case and regardless of
jurisdictional boundaries.


(3) The establishment of a separate calendar or division to hear a particular type of case.


(4) In rural counties, the use of all court facilities for hearings and trials of all types of cases and the acceptance of filing
documents in any case.


(5) The use of alternative dispute resolution programs, such as arbitration.
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(6) The development and use of automated accounting and case-processing systems.


(c)(1) The Judicial Council shall adopt policies and procedures governing practices and procedures for budgeting in the trial
courts in a manner that best ensures the ability of the courts to carry out their functions and may delegate the adoption to
the Administrative Director of the Courts. The Administrative Director of the Courts shall establish budget procedures and an
annual schedule of budget development and management consistent with these rules.


(2) The trial court policies and procedures shall specify the process for a court to transfer existing funds between or among the
budgeted program components to reflect changes in the court's planned operation or to correct technical errors. If the process
requires a trial court to request approval of a specific transfer of existing funds, the Administrative Office of the Courts shall
review the request to transfer funds and respond within 30 days of receipt of the request. The Administrative Office of the Courts
shall respond to the request for approval or denial to the affected court, in writing, with copies provided to the Department of
Finance, the Legislative Analyst's Office, the Legislature's budget committees, and the court's affected labor organizations.


(3) The Judicial Council shall circulate for comment to all affected entities any amendments proposed to the trial court policies
and procedures as they relate to budget monitoring and reporting. Final changes shall be adopted at a meeting of the Judicial
Council.


<< Repealed: CA GOVT § 77203 >>


SEC. 56. Section 77203 of the Government Code is repealed.


SEC. 57. Section 77203 is added to the Government Code, to read:


<< CA GOVT § 77203 >>


77203. (a) Prior to June 30, 2014, a trial court may carry over all unexpended funds from the courts operating budget from
the prior fiscal year.


(b) Commencing June 30, 2014, a trial court may carry over unexpended funds in an amount not to exceed 1 percent of the
courts operating budget from the prior fiscal year.


SEC. 58. Section 77204 of the Government Code is amended to read:


<< CA GOVT § 77204 >>


77204. (a) The Judicial Council shall have the authority to allocate funds appropriated annually to the State Trial Court * * *
Improvement and Modernization Fund for the purpose of paying legal costs resulting from lawsuits or claims involving the
state, the Judicial Council, or a member or employee of the Judicial Council or Administrative Office of the Court and arising out
of (1) the actions or conduct of a trial court, trial court bench officer, or trial court employee, (2) a challenge to a California rule
of court, form, local trial court rule, or policy, or (3) the actions or conduct of the Judicial Council or the Administrative Office of
the Court affecting one or more trial courts and for which the state is named as a defendant or alleged to be the responsible party.


(b) For the purposes of this section, legal costs are defined to be (1) the state's or Judicial Council's portion of any agreement,
settlement decree, stipulation, or stipulated judgment; (2) the state's or Judicial Council's portion of any payment required
pursuant to a judgment or order; or (3) attorneys' fees, legal assistant fees, and any litigation costs and expenses, including, but
not limited to, experts' fees incurred by the state or Judicial Council.
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SEC. 59. Section 77205 of the Government Code is amended to read:


<< CA GOVT § 77205 >>


77205. (a) Notwithstanding any other provision of law, in any year in which a county collects fee, fine, and forfeiture revenue
for deposit into the county general fund pursuant to Sections 1463.001 and 1464 of the Penal Code, Sections 42007, 42007.1,
and 42008 of the Vehicle Code, and Sections 27361 and 76000 of, and subdivision (f) of Section 29550 of, the Government
Code that would have been deposited into the General Fund pursuant to these sections as they read on December 31, 1997,
and pursuant to Section 1463.07 of the Penal Code, and that exceeds the amount specified in paragraph (2) of subdivision (b)
of Section 77201 for the 1997–98 fiscal year, and paragraph (2) of subdivision (b) of Section 77201.1 for the 1998–99 fiscal
year, and thereafter, the excess amount shall be divided between the county or city and county and the state, with 50 percent of
the excess transferred to the state for deposit in the State Trial Court Improvement and Modernization Fund and 50 percent
of the excess deposited into the county general fund. The Judicial Council shall allocate 80 percent of the amount deposited
in the State Trial Court Improvement and Modernization Fund pursuant to this subdivision each fiscal year that exceeds the
amount deposited in the 2002–03 fiscal year among:


(1) The trial court in the county from which the revenue was deposited.


(2) Other trial courts, as provided in paragraph (1) of subdivision (a) of Section 68085.


(3) For retention in the State Trial Court Improvement and Modernization Fund.


For the purpose of this subdivision, fee, fine, and forfeiture revenue shall only include revenue that would otherwise have been
deposited in the General Fund prior to January 1, 1998.


(b) Any amounts required to be distributed to the state pursuant to subdivision (a) shall be remitted to the Controller no later
than 45 days after the end of the fiscal year in which those fees, fines, and forfeitures were collected. This remittance shall be
accompanied by a remittance advice identifying the quarter of collection and stating that the amount should be deposited in the
State Trial Court Improvement and Modernization Fund.


(c) Notwithstanding subdivision (a), the following counties whose base-year remittance requirement was reduced pursuant to
subdivision (c) of Section 77201.1 shall not be required to split their annual fee, fine, and forfeiture revenues as provided in
this section until such revenues exceed the following amounts:


County
 


Amount
 


Placer......................................................................................................................................
 


$ 1,554,677
 


Riverside................................................................................................................................
 


11,028,078
 


San Joaquin............................................................................................................................
 


3,694,810
 


San Mateo..............................................................................................................................
 


5,304,995
 


Ventura...................................................................................................................................
 


4,637,294
 


SEC. 60. Section 77209 of the Government Code is amended to read:


<< CA GOVT § 77209 >>
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77209. (a) There is in the State Treasury the State Trial Court Improvement and Modernization Fund. The State Trial Court
Improvement and Modernization Fund is the successor fund of the Trial Court Improvement Fund and the Judicial
Administration Efficiency and Modernization Fund. All assets, liabilities, revenues, and expenditures of the Trial Court
Improvement Fund and the Judicial Administration Efficiency and Modernization Fund shall be transferred to and
become a part of the State Trial Court Improvement and Modernization Fund. Any reference in state law to the Trial
Court Improvement Fund or the Judicial Administration Efficiency and Modernization Fund shall be construed to refer
to the State Trial Court Improvement and Modernization Fund.


* * *


(b) Any funds in the State Trial Court Improvement and Modernization Fund that are unencumbered at the end of the fiscal
year shall be reappropriated to the State Trial Court Improvement and Modernization Fund for the following fiscal year.


(c) Moneys deposited in the State Trial Court Improvement and Modernization Fund shall be placed in an interest-bearing
account. Any interest earned shall accrue to the fund and shall be disbursed pursuant to subdivision (d).


(d) Moneys deposited in the State Trial Court Improvement and Modernization Fund may be disbursed for purposes of this
section.


(e) Moneys deposited in the State Trial Court Improvement and Modernization Fund pursuant to Section 68090.8 shall be
allocated by the Judicial Council for automated administrative system improvements pursuant to that section and in furtherance
of former Rule 991 of the California Rules of Court, as it read on July 1, 1996. As used in this subdivision, “automated
administrative system” does not include electronic reporting systems for use in a courtroom.


(f) Moneys deposited in the State Trial Court Improvement and Modernization Fund shall be administered by the Judicial
Council. The Judicial Council may, with appropriate guidelines, delegate to the Administrative Director of the Courts the
administration of the fund. Moneys in the fund may be expended to implement trial court projects approved by the Judicial
Council. Expenditures may be made to vendors or individual trial courts that have the responsibility to implement approved
projects.


(g) Notwithstanding other provisions of this section, the 2–percent automation fund moneys deposited in the State Trial Court
Improvement and Modernization Fund pursuant to Section 68090.8 shall be allocated by the Judicial Council to statewide
initiatives related to trial court automation and their implementation. The Judicial Council shall allocate the remainder of the
moneys deposited in the Trial Court Improvement Fund as specified in this section.


For the purposes of this subdivision, “2–percent automation fund” means the fund established pursuant to Section 68090.8
as it read on June 30, 1996. As used in this subdivision, “statewide initiatives related to trial court automation and their
implementation” does not include electronic reporting systems for use in a courtroom.


(h) Royalties received from the publication of uniform jury instructions shall be deposited in the State Trial Court Improvement
and Modernization Fund and used for the improvement of the jury system.


(i) The Judicial Council shall present an annual report to the Legislature on the use of the State Trial Court Improvement and
Modernization Fund. The report shall include appropriate recommendations.


(j) Each fiscal year, the Controller shall transfer thirteen million three hundred ninety-seven thousand dollars ($13,397,000)
from the State Trial Court Improvement and Modernization Fund to the Trial Court Trust Fund for allocation to trial courts
for court operations.
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<< Repealed: CA GOVT § 77213 >>


SEC. 61. Section 77213 of the Government Code is repealed.


SEC. 62. Section 1170.05 of the Penal Code is amended to read:


<< CA PENAL § 1170.05 >>


1170.05. (a) Notwithstanding any other law, the Secretary of the Department of Corrections and Rehabilitation is authorized
to offer a program under which female inmates * * * as specified in subdivision (c), who are not precluded by subdivision
(d), and who have been committed to state prison may be allowed to participate in a voluntary alternative custody program as
defined in subdivision (b) in lieu of their confinement in state prison. In order to qualify for the program an offender need not be
confined in an institution under the jurisdiction of the Department of Corrections and Rehabilitation. Under this program, one
day of participation in an alternative custody program shall be in lieu of one day of incarceration in the state prison. Participants
in the program shall receive any sentence reduction credits that they would have received had they served their sentence in the
state prison, and shall be subject to denial and loss of credit pursuant to subdivision (a) of Section 2932. The department may
enter into contracts with county agencies, not-for-profit organizations, for-profit organizations, and others in order to promote
alternative custody placements.


(b) As used in this section, an alternative custody program shall include, but not be limited to, the following:


(1) Confinement to a residential home during the hours designated by the department.


(2) Confinement to a residential drug or treatment program during the hours designated by the department.


(3) Confinement to a transitional care facility that offers appropriate services.


(c) Except as provided by subdivision (d), female inmates * * * sentenced to state prison for a determinate term of imprisonment
pursuant to Section 1170, and only those persons, shall be eligible to participate in the alternative custody program authorized
by this section.


(d) An inmate committed to the state prison who meets any of the following criteria shall not be eligible to participate in the
alternative custody program:


(1) The person has a current * * * conviction for a violent felony as defined in Section 667.5.


(2) The person has a current * * * conviction for a serious felony as defined in Sections 1192.7 and 1192.8.


(3) The person has a current or prior conviction for an offense that requires the person to register as a sex offender as provided
in Chapter 5.5 (commencing with Section 290) of Title 9 of Part 1.


(4) The person was screened by the department using a validated risk assessment tool and determined to pose a high risk to
commit a violent offense.


(5) The person has a history, within the last 10 years, of escape from a facility while under juvenile or adult custody, including,
but not limited to, any detention facility, camp, jail, or state prison facility.


(e) An alternative custody program shall include the use of electronic monitoring, global positioning system devices, or other
supervising devices for the purpose of helping to verify a participant's compliance with the rules and regulations of the program.
The devices shall not be used to eavesdrop or record any conversation, except a conversation between the participant and the
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person supervising the participant, in which case the recording of such a conversation is to be used solely for the purposes of
voice identification.


(f)(1) In order to implement alternative custody for the population specified in subdivision (c), the department shall create, and
the participant shall agree to and fully participate in, an individualized treatment and rehabilitation plan. When available and
appropriate for the individualized treatment and rehabilitation plan, the department shall prioritize the use of evidence-
based programs and services that will aid in the successful reentry into society while * * * she takes part in alternative custody. *
* * Case management services shall be provided to support rehabilitation and to track the progress and individualized treatment
plan compliance of the inmate.


(2) For purposes of this section, “evidence-based practices” means supervision policies, procedures, programs, and practices
demonstrated by scientific research to reduce recidivism among individuals under probation, parole, or postrelease community
supervision.


(g) The secretary shall prescribe reasonable rules and regulations under which the alternative custody program shall operate.
The department shall adopt regulations necessary to effectuate this section, including emergency regulations as provided under
Section 5058.3 and adopted pursuant to the Administrative Procedure Act (Chapter 3.5 (commencing with Section 11340) of
Part 1 of Division 3 of Title 2 of the Government Code). The participant shall be informed in writing that * * * she shall
comply with the rules and regulations of the program, including, but not limited to, the following rules:


(1) The participant shall remain within the interior premises of * * * her residence during the hours designated by the secretary
or his or her designee.


(2) The participant shall be subject to search and seizure by a peace officer at any time of the day or night, with or without cause.
In addition, the participant shall admit any peace officer designated by the secretary or his or her designee into the participant's
residence at any time for purposes of verifying the participant's compliance with the conditions of * * * her detention. Prior
to participation in the alternative custody program, all participants shall agree in writing to these terms and conditions.


(3) The secretary or his or her designee may immediately retake the participant into custody to serve the balance of * * * her
sentence if the electronic monitoring or supervising devices are unable for any reason to properly perform their function at the
designated place of detention, if the participant fails to remain within the place of detention as stipulated in the agreement, or
if the participant for any other reason no longer meets the established criteria under this section.


(h) Whenever a peace officer supervising a participant has reasonable suspicion to believe that the participant is not complying
with the rules or conditions of the program, or that the electronic monitoring devices are unable to function properly in the
designated place of confinement, the peace officer may, under general or specific authorization of the secretary or his or her
designee, and without a warrant of arrest, retake the participant into custody to complete the remainder of the original sentence.


(i) Nothing in this section shall be construed to require the secretary or his or her designee to allow an inmate to participate in
this program if it appears from the record that the inmate has not satisfactorily complied with reasonable rules and regulations
while in custody. An inmate shall be eligible for participation in an alternative custody program only if the secretary or his or
her designee concludes that the inmate meets the criteria for program participation established under this section and that the
inmate's participation is consistent with any reasonable rules and regulations prescribed by the secretary.


(1) The rules and regulations and administrative policies of the program shall be written and shall be given or made available
to the participant upon assignment to the alternative custody program.
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(2) The secretary or his or her designee shall have the sole discretion concerning whether to permit program participation
as an alternative to custody in state prison. A risk and needs assessment shall be completed on each inmate to assist in the
determination of eligibility for participation and the type of alternative custody.


(j) The secretary or his or her designee shall permit program participants to seek and retain employment in the community, attend
psychological counseling sessions or educational or vocational training classes, participate in life skills or parenting training,
utilize substance abuse treatment services, or seek medical and dental assistance based upon the participant's individualized
treatment and release plan. Participation in other rehabilitative services and programs may be approved by the case manager
if it is specified as a requirement of the inmate's individualized treatment and rehabilitative case plan. Willful failure of the
program participant to return to the place of detention not later than the expiration of any period of time during which * * *
she is authorized to be away from the place of detention pursuant to this section, unauthorized departures from the place of
detention, or tampering with or disabling, or attempting to tamper with or disable, an electronic monitoring device shall subject
the participant to a return to custody pursuant to subdivisions (g) and (h). In addition, participants may be subject to forfeiture
of credits pursuant to the provisions of Section 2932, or to discipline for violation of rules established by the secretary.


(k)(1) Notwithstanding any other law, the secretary or his or her designee shall provide the information specified in paragraph
(2) regarding participants in an alternative custody program to the law enforcement agencies of the jurisdiction in which persons
participating in an alternative custody program reside.


(2) The information required by paragraph (1) shall consist of the following:


(A) The participant's name, address, and date of birth.


(B) The offense committed by the participant.


(C) The period of time the participant will be subject to an alternative custody program.


(3) The information received by a law enforcement agency pursuant to this subdivision may be used for the purpose of
monitoring the impact of an alternative custody program on the community.


(l) It is the intent of the Legislature that the alternative custody program established under this section maintain the highest
public confidence, credibility, and public safety. In the furtherance of these standards, the secretary may administer an alternative
custody program pursuant to written contracts with appropriate public agencies or entities to provide specified program services.
No public agency or entity entering into a contract may itself employ any person who is in an alternative custody program. The
department shall determine the recidivism rate of each participant in an alternative custody program.


(m) An inmate participating in this program must voluntarily agree to all of the provisions of the program in writing, including
that * * * she may be returned to confinement at any time with or without cause, and shall not be charged fees or costs for
the program.


(n) The state shall retain responsibility for the medical, dental, and mental health needs of individuals participating in the
alternative custody program.


(o) The secretary shall adopt emergency regulations specifically governing participants in this program.


* * *


(p) If a phrase, clause, sentence, or provision of this section or application thereof to a person or circumstance is held invalid,
that invalidity shall not affect any other phrase, clause, sentence, or provision or application of this section, which can be given
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effect without the invalid phrase, clause, sentence, or provision or application and to this end the provisions of this section are
declared to be severable.


SEC. 63. Section 1231 of the Penal Code is amended to read:


<< CA PENAL § 1231 >>


1231. (a) Community corrections programs funded pursuant to this act shall identify and track specific outcome-based measures
consistent with the goals of this act.


(b) The Administrative Office of the Courts, in consultation with the Chief Probation Officers of California, shall specify and
define minimum required outcome-based measures, which shall include, but not be limited to, all of the following:


(1) The percentage of persons on felony probation who are being supervised in accordance with evidence-based practices.


(2) The percentage of state moneys expended for programs that are evidence-based, and a descriptive list of all programs that
are evidence-based.


(3) Specification of supervision policies, procedures, programs, and practices that were eliminated.


(4) The percentage of persons on felony probation who successfully complete the period of probation.


(c) Each CPO receiving funding pursuant to Sections 1233 to 1233.6, inclusive, shall provide an annual written report to the
Administrative Office of the Courts and the Department of Corrections and Rehabilitation evaluating the effectiveness of the
community corrections program, including, but not limited to, the data described in subdivision (b).


(d) The Administrative Office of the Courts shall, in consultation with the CPO of each county and the Department of Corrections
and Rehabilitation, provide a quarterly statistical report to the Department of Finance including, but not limited to, the following
statistical information for each county:


(1) The number of felony filings.


(2) The number of felony convictions.


(3) The number of felony convictions in which the defendant was sentenced to the state prison.


(4) The number of felony convictions in which the defendant was granted probation.


(5) The adult felon probation population.


(6) The number of felons who had their probation revoked and were sent to prison for that revocation.


(7) The number of adult felony probationers sent to state prison for a conviction of a new felony offense, including when
probation was revoked or terminated.


(8) The number of felons who had their probation revoked and were sent to county jail for that revocation.


(9) The number of adult felony probationers sent to county jail for a conviction of a new felony offense, including when
probation was revoked or terminated.
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SEC. 64. Section 1233.1 of the Penal Code is amended to read:


<< CA PENAL § 1233.1 >>


1233.1. After the conclusion of each calendar year following the enactment of this section, the Director of Finance, in
consultation with the Department of Corrections and Rehabilitation, the Joint Legislative Budget Committee, the Chief
Probation Officers of California, and the Administrative Office of the Courts, shall calculate the following for that calendar year:


(a) The cost to the state to incarcerate in prison and supervise on parole a probationer sent to prison. This calculation shall take
into consideration factors, including, but not limited to, the average length of stay in prison and on parole for probationers, as
well as the associated parole revocation rates, and revocation costs.


(b) The statewide probation * * * to prison rate. The statewide probation failure to prison rate shall be calculated as the total
number of adult felony probationers statewide sent to prison in the previous year as a percentage of the average statewide adult
felony probation population for that year.


(c) A probation failure to prison rate for each county. Each county's probation failure to prison rate shall be calculated as the
number of adult felony probationers sent to prison from that county in the previous year as a percentage of the county's average
adult felony probation population for that year.


(d) An estimate of the number of adult felony probationers each county successfully prevented from being sent to prison.
For each county, this estimate shall be calculated based on the reduction in the county's probation failure to prison rate as
calculated annually pursuant to subdivision (c) of this section and the county's baseline probation failure rate as calculated
pursuant to Section 1233. In making this estimate, the Director of Finance, in consultation with the Department of Corrections
and Rehabilitation, the Joint Legislative Budget Committee, the Chief Probation Officers of California, and the Administrative
Office of the Courts, shall adjust the calculations to account for changes in each county's adult felony probation caseload in
the most recent completed calendar year as compared to the county's adult felony probation population during the period 2006
to 2008, inclusive.


(e) In calculating probation failure to prison rates for the state and individual counties, the number of adult felony probationers
sent to prison shall include those adult felony probationers sent to state prison for a revocation of probation, as well as adult
felony probationers sent to state prison for a conviction of a new felony offense. The calculation shall also include adult felony
probationers who are sent to prison for conviction of a new crime and who simultaneously have their probation terms terminated.


SEC. 65. Section 1233.6 of the Penal Code is amended to read:


<< CA PENAL § 1233.6 >>


1233.6. (a) Probation failure reduction incentive payments and high performance grants calculated for any calendar year shall
be provided to counties in the following fiscal year. The total annual payment to each county shall be divided into four equal
quarterly payments.


(b) The Department of Finance shall include an estimate of the total probation failure reduction incentive payments and high
performance grants to be provided to counties in the coming fiscal year as part of the Governor's proposed budget released
no later than January 10 of each year. This estimate shall be adjusted by the Department of Finance, as necessary, to reflect
the actual calculations of probation revocation incentive payments and high performance grants completed by the Director of
Finance, in consultation with the Department of Corrections and Rehabilitation, the Joint Legislative Budget Committee, the
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Chief Probation Officers of California, and the Administrative Office of the Courts. This adjustment shall occur as part of
standard budget revision processes completed by the Department of Finance in April and May of each year.


(c) There is hereby established, in the State Treasury, the State Community Corrections Performance Incentives Fund, which
is continuously appropriated. Moneys appropriated for purposes of providing probation revocation incentive payments and
high performance grants authorized in Sections 1230 to 1233.6, inclusive, shall be transferred into this fund from the General
Fund. Any moneys transferred into this fund from the General Fund shall be administered by the Administrative Office of
the Courts and the share calculated for each county probation department shall be transferred to its Community Corrections
Performance Incentives Fund authorized in Section 1230. * * * The Department of Finance, in consultation with the
Administrative Office of the Courts, shall determine a funding amount not to exceed 1 percent of the estimated savings
to the state resulting from the population of felony probationers successfully prevented from being sent to state prison, * * *
that shall be appropriated for use by the Administrative Office of the Courts for the costs of implementing and administering
this program and the 2011 Realignment Legislation addressing public safety.


(d) For each fiscal year, the Director of Finance shall determine the total amount of the State Community Corrections
Performance Incentives Fund and the amount to be allocated to each county, pursuant to this section and Sections 1230 to 1233.5,
inclusive, and shall report those amounts to the Controller. The Controller shall make an allocation from the State Community
Corrections Performance Incentives Fund authorized in subdivision (c) to each county in accordance with the amounts provided.


SEC. 66. Section 1233.61 of the Penal Code is amended to read:


<< CA PENAL § 1233.61 >>


1233.61. Notwithstanding any other provision of law, any moneys remaining in the State Community Corrections Performance
Incentives Fund, after the calculation and award determination of each county's tier payments or high performance grant
payments pursuant to Sections 1233.3 and 1233.4, shall be distributed to county probation departments as follows:


(a) The Department of Finance shall increase the award amount for any county whose tier payment or high performance grant
payment, as calculated pursuant to Sections 1233.3 and 1233.4, totals less than two hundred thousand dollars ($200,000) to no
more than two hundred thousand dollars ($200,000).


(b) The Department of Finance shall evenly distribute any remaining funds to those counties that did not receive a tier payment
or a high performance grant payment, as calculated pursuant to Sections 1233.3 and 1233.4.


(c) At no time shall an award provided to a county through subdivision (b) exceed the amount of a grant award provided to
counties that are eligible to receive increased award amounts pursuant to subdivision (a).


(d) Any county receiving funding through subdivision (b) shall submit a report to the Administrative Office of the Courts and
the Chief Probation Officers of California describing how they plan on using the funds to enhance their ability to be successful
under this act.


(e) This section shall remain in effect only until June 30, 2013, and as of that date is repealed, unless a later enacted statute,
that is enacted before June 30, 2013, deletes or extends that date.


SEC. 67. Section 1465.8 of the Penal Code, as amended by Section 6 of Chapter 40 of the Statutes of 2011, is amended to read:


<< CA PENAL § 1465.8 >>
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1465.8. (a)(1) To assist in funding court operations, an assessment of forty dollars ($40) shall be imposed on every conviction for
a criminal offense, including a traffic offense, except parking offenses as defined in subdivision (i) of Section 1463, involving
a violation of a section of the Vehicle Code or any local ordinance adopted pursuant to the Vehicle Code.


(2) For the purposes of this section, “conviction” includes the dismissal of a traffic violation on the condition that the defendant
attend a court-ordered traffic violator school, as authorized by Sections 41501 and 42005 of the Vehicle Code. This court
operations assessment shall be deposited in accordance with subdivision (d), and may not be included with the fee calculated
and distributed pursuant to Section 42007 of the Vehicle Code.


(b) This assessment shall be in addition to the state penalty assessed pursuant to Section 1464 and may not be included in the
base fine to calculate the state penalty assessment as specified in subdivision (a) of Section 1464. The penalties authorized by
Chapter 12 (commencing with Section 76000) of Title 8 of the Government Code, and the state surcharge authorized by Section
1465.7, do not apply to this assessment.


(c) When bail is deposited for an offense to which this section applies, and for which a court appearance is not necessary, the
person making the deposit shall also deposit a sufficient amount to include the assessment prescribed by this section.


(d) Notwithstanding any other * * * law, the assessments collected pursuant to subdivision (a) shall all be deposited in a special
account in the county treasury and transmitted therefrom monthly to the Controller for deposit in the Trial Court Trust Fund. The
assessments collected pursuant to this section shall not be subject to subdivision (e) of Section 1203.1d, but shall be disbursed
under subdivision (b) of Section 1203.1d.


(e) The Judicial Council shall provide for the administration of this section.


* * *


<< Repealed: CA PENAL § 1465.8 >>


SEC. 68. Section 1465.8 of the Penal Code, as amended by Section 7 of Chapter 40 of the Statutes of 2011, is repealed.


SEC. 69. Section 2065 of the Penal Code is amended to read:


<< CA PENAL § 2065 >>


2065. (a) The Department of Corrections and Rehabilitation shall complete all of the tasks associated with inmates granted
medical parole pursuant to Section 3550 that are specified in this section. Subdivisions (c) and (d) shall apply only to the period
of time that inmates are on medical parole.


(b) The department shall seek to enter into memoranda of understanding with * * * federal, state, or county entities necessary
to facilitate prerelease agreements to help inmates initiate benefits claims.


(c) This subdivision shall be implemented in a manner that is consistent with federal Medicaid law and regulations. The Director
of Health Care Services shall seek any necessary federal approvals for the implementation of this subdivision. Claiming of
federal Medicaid funds shall be implemented only to the extent that federal approval, if necessary, is obtained. If an inmate is
granted medical parole and found to be eligible for Medi–Cal, all of the following shall apply:


* * *


(1) Hospitals, nursing facilities, and other providers providing services to medical parolees shall invoice the department
in accordance with contracted rates of reimbursement or, if no contract is in place, pursuant to Section 5023.5.
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(2) Upon * * * receipt of an acceptable claim, the department shall reimburse * * * hospitals * * * , nursing facilities, and
other providers for services provided to medical parolees in accordance with contracted rates of reimbursement or, if
no contract is in place, pursuant to Section 5023.5.


* * *


(3) The department shall * * * submit a quarterly invoice to the State Department of Health Care Services for medical
parolees who are eligible for Medi–Cal for federal claiming and reimbursement of allowable federal Medicaid funds.


* * *


(4) The State Department of Health Care Services shall remit funds received for federal financial participation to the
department.


(5) The department and the State Department of Health Care Services shall work together to do all of the following:


(A) Maximize federal financial participation for service costs, administrative costs, and targeted case management costs incurred
pursuant to this section.


(B) Determine whether medical parolees shall be exempt from mandatory enrollment in managed health care, including county
organized health plans, and determine the proper prior authorization process for individuals who have been granted medical
parole.


(6) The department may submit retroactive Medi–Cal claims, in accordance with state and federal law and regulations
to the State Department of Health Care Services for allowable certified public expenditures that have been reimbursed by
the department. The department shall work with the Director of Health Care Services to ensure that any process established
regarding the submission of retroactive claims shall be in compliance with state and federal law and regulations.


(d) If an inmate is granted medical parole and found to be ineligible for Medi–Cal, all of the following shall apply:


(1) The department shall consider the income and assets of a medical parolee to determine whether the individual has the ability
to pay for the cost of his or her medical care.


(2) If the individual is unable to pay the cost of their medical care, the department shall establish contracts with appropriate
medical providers and pay costs that are allowable pursuant to Section 5023.5.


(3) The department shall retain the responsibility to perform utilization review and cost management functions that it currently
performs under existing contracts with health care facilities.


(4) The department shall directly provide, or provide reimbursement for, services associated with conservatorship or public
guardianship.


(e) Notwithstanding the rulemaking provisions of Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 2 of the
Government Code, the department and the State Department of Health Care Services may implement this section by means of
all-facility letters, all-county letters, or similar instructions, in addition to adopting regulations, as necessary.


(f) Notwithstanding any other state law, and only to the extent that federal law allows and federal financial participation
is available, for the limited purpose of implementing this section, the department or its designees are authorized to act on
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behalf of an inmate for purposes of applying for redetermination of Medi–Cal eligibility and sharing and maintaining
records with the State Department of Health Care Services.


SEC. 70. Article 5 (commencing with Section 2985) is added to Chapter 7 of Title 7 of Part 3 of the Penal Code, to read:


pt. 3 t. 7 ch. 7 art. 5 pr. § 2985


Article 5. Supportive Housing Program for Mentally Ill Parolees


<< CA PENAL § 2985 >>


2985. It is the intent of the Legislature in enacting this article to provide evidence-based, comprehensive mental health and
supportive services, including housing subsidies, to parolees who suffer from mental illness and are at risk of homelessness, in
order to successfully reintegrate the parolees into the community, increase public safety, and reduce state costs of recidivism. It is
further the intent of the Legislature to supplement existing parole outpatient clinic services by providing services to individuals
who suffer from a severe mental illness, as defined in Section 5600.3 of the Welfare and Institutions Code, and who require
services that cannot be provided by parole outpatient clinics, including services provided pursuant to Section 5806 of the Welfare
and Institutions Code.


<< CA PENAL § 2985.1 >>


2985.1. For purposes of this article, the following definitions shall apply:


(a) “Department” means the Department of Corrections and Rehabilitation.


(b) “Supportive housing” has the same meaning set forth in subdivision (b) of Section 50675.14 of the Health and Safety Code,
and that, in addition, is decent, safe, and affordable.


(c) “Transitional housing” has the same meaning set forth in subdivision (h) of Section 50675.2 of the Health and Safety Code,
and that, in addition, is decent, safe, and affordable.


<< CA PENAL § 2985.2 >>


2985.2. (a) Pursuant to Section 3073, the Department of Corrections and Rehabilitation shall provide a supportive housing
program that provides wraparound services to mentally ill parolees who are at risk of homelessness using funding appropriated
by the Legislature for that purpose.


(b) Providers participating in this program shall comply with all of the following:


(1) Provide services and treatment based on best practices.


(2) Demonstrate that the program reduces recidivism and homelessness among program participants.


(3) Have prior experience working with county or regional mental health programs.


(c)(1) An inmate or parolee is eligible for participation in this program if all of the following are applicable:
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(A) He or she has a serious mental disorder as defined in Section 5600.3 of the Welfare and Institutions Code and as identified
by the department, and he or she has a history of mental health treatment in the prison's mental health services delivery system
or in a parole outpatient clinic.


(B) The inmate or parolee voluntarily chooses to participate.


(C) Either of the following applies:


(i) He or she has been assigned a date of release within 60 to 180 days and is likely to become homeless upon release.


(ii) He or she is currently a homeless parolee.


(2) First priority for the program shall be given to the lowest functioning offenders in prison, as identified by the department,
who are likely to become homeless upon release.


(3) For purposes of this subdivision, a person is “likely to become homeless upon release” if he or she has a history of
“homelessness” as that term is used in Section 11302(a) of Title 42 of the United States Code and if he or she satisfies both
of the following criteria:


(A) He or she has not identified a fixed, regular, and adequate nighttime residence for release.


(B) His or her only identified nighttime residence for release includes a supervised publicly or privately operated shelter designed
to provide temporary living accommodations, or a public or private place not designed for, or is not ordinarily used as, a regular
sleeping accommodation for human beings.


<< CA PENAL § 2985.3 >>


2985.3. (a) Each provider shall offer services, in accordance with Section 5806 of the Welfare and Institutions Code, to obtain
and maintain health and housing stability while participants are on parole, to enable the parolee to comply with the terms of
parole, and to augment mental health treatment provided to other parolees. The services shall be offered to participants in their
home, or be made as easily accessible to participants as possible and shall include, but are not limited to, all of the following:


(1) Case management services.


(2) Parole discharge planning.


(3) Housing location services, and, if needed, move-in cost assistance.


(4) Rental subsidies.


(5) Linkage to other services, such as vocational, educational, and employment services, as needed.


(6) Benefit entitlement application and appeal assistance.


(7) Transportation assistance to obtain services and health care needed.


(8) Assistance obtaining appropriate identification.
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(b) For participants identified prior to release from state prison, upon the provider's receipt of referral and, in collaboration with
the parole agent and, if appropriate, staff, the intake coordinator or case manager of the provider shall, when possible:


(1) Receive all prerelease assessments and discharge plans.


(2) Draft a plan for the participant's transition into housing that serves the participant's needs and is affordable, such as permanent
supportive housing, or a transitional housing program that includes support services and demonstrates a clear transition pathway
to permanent housing.


(3) Engage the participant to actively participate in services upon release.


(4) Assist in obtaining identification for the participant, if necessary.


(5) Assist in applying for any benefits for which the participant is eligible.


(c)(1) To facilitate the transition of participants identified prior to release into the community and participants identified during
parole into supportive housing, each provider shall, on an ongoing basis, not less than quarterly, assess each participant's needs
and include in each participant's assessment a plan to foster independence and a residence in permanent housing once parole
is complete.


(2) Upon referral to the provider, the provider shall work to transition participants from the department's rental assistance to
other mainstream rental assistance benefits if those benefits are necessary to enable the participant to remain in stable housing,
and shall prioritize transitioning participants to these benefits in a manner that allows participants to remain housed, when
possible, without moving. Mainstream rental assistance benefits may include, but are not limited to, federal Housing Choice
Voucher assistance, Department of Housing and Urban Development–Veterans Affairs Supportive Housing vouchers, or other
rental assistance programs.


(3) The participant's parole discharge plan and the assessments shall consider the need for and prioritize linkage to county mental
health services and housing opportunities that are supported by the Mental Health Services Act, the Mental Health Services
Act Housing Program, or other funding sources that finance permanent supportive housing for persons with mental illness, so
that the participant may continue to achieve all recovery goals of the program and remain permanently housed once the term
of parole ends.


<< CA PENAL § 2985.4 >>


2985.4. (a) Providers shall identify and locate supportive housing and transitional housing opportunities for participants prior
to release from state prison or as quickly upon release from state prison as possible, or as quickly as possible when participants
are identified during parole.


(b) Housing identified pursuant to subdivision (a) shall satisfy both of the following:


(1) The housing is located in an apartment building, single-room occupancy buildings, townhouses, or single-family homes,
including rent-subsidized apartments leased in the open market or set aside within privately owned buildings.


(2) The housing is not subject to community care licensing requirements or is exempt from licensing under Section 1504.5 of
the Health and Safety Code.
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<< CA PENAL § 2985.5 >>


2985.5. (a) Each provider shall report to the department regarding the intended outcomes of the program, including all of the
following:


(1) The number of participants served.


(2) The types of services that were provided to program participants.


(3) The outcomes for participants, including the number who graduated to independent living, the number who remain in or
moved to permanent housing, the number who ceased to participate in the program, and the number who returned to state prison.


(4) The number of participants who successfully completed parole and transitioned to county mental health programs.


(b) The department shall prepare an analysis of the costs of the supportive housing program in comparison to the cost savings to
the state as a result of reduced recidivism rates by participants using the information provided pursuant to subdivision (a). This
analysis shall exclude from consideration any federal funds provided for services while the participant is on parole in order to
ensure that the analysis accurately reflects only the costs to the state for the services provided to participants.


(c) The department shall annually submit, on or before February 1, the information collected pursuant to subdivision (a) and the
analysis prepared pursuant to subdivision (b) to the chairs of the Joint Legislative Budget Committee, the Senate Committee
on Budget and Fiscal Review, the Assembly Committee on Budget, the Senate and Assembly Committees on Public Safety, the
Senate Committee on Transportation and Housing, and the Assembly Committee on Housing and Community Development.


SEC. 71. Section 3417 of the Penal Code is amended to read:


<< CA PENAL § 3417 >>


3417. (a) Subject to reasonable rules and regulations adopted pursuant to Section 3414, the Department of Corrections and
Rehabilitation shall admit to the program any applicant whose child was born prior to the receipt of the inmate by the
department, whose child was born after the receipt of the inmate by the department, or who is pregnant, if all of the following
requirements are met:


(1) The applicant has a probable release or parole date with a maximum time to be served of six years, calculated after deduction
of any possible good time credit.


(2) The applicant was the primary caretaker of the infant prior to incarceration. “Primary caretaker” as used in this chapter
means a parent who has consistently assumed responsibility for the housing, health, and safety of the child prior to incarceration.
A parent who, in the best interests of the child, has arranged for temporary care for the child in the home of a relative or other
responsible adult shall not for that reason be excluded from the category, “primary caretaker.”


(3) The applicant had not been found to be an unfit parent in any court proceeding. An inmate applicant whose child has been
declared a dependent of the juvenile court pursuant to Section 300 of the Welfare and Institutions Code shall be admitted to the
program only after the court has found that participation in the program is in the child's best interest and that it meets the needs
of the parent and child pursuant to paragraph (3) of subdivision (e) of Section 361.5 of the Welfare and Institutions Code. The
fact that an inmate applicant's child has been found to come within Section 300 of the Welfare and Institutions Code shall not,
in and of itself, be grounds for denying the applicant the opportunity to participate in the program.
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(b) The Department of Corrections and Rehabilitation shall deny placement in the community treatment program if it
determines that an inmate would pose an unreasonable risk to the public, or if any one of the following factors exist, except
in unusual circumstances or if mitigating circumstances exist, including, but not limited to, the remoteness in time of the
commission of the offense:


(1) The inmate has been convicted of any of the following:


(A) A sex offense listed in Section 667.6.


(B) A sex offense requiring registration pursuant to Section 290.


(C) A violent offense listed in subdivision (c) of Section 667.5, except that the Secretary of the Department of Corrections
and Rehabilitation shall consider an inmate for placement in the community treatment program on a case-by-case basis
if the violent offense listed in subdivision (c) of Section 667.5 was for robbery pursuant to paragraph (9) of subdivision
(c) of Section 667.5 or burglary pursuant to paragraph (21) of subdivision (c) of Section 667.5.


(D) Arson as defined in Sections 450 to 455, inclusive.


* * *


(2) There is probability the inmate may abscond from the program as evidenced by any of the following:


(A) A conviction of escape, of aiding another person to escape, or of an attempt to escape from a jail or prison.


(B) The presence of an active detainer from a law enforcement agency, unless the detainer is based solely upon warrants issued
for failure to appear on misdemeanor Vehicle Code violations.


(3) It is probable the inmate's conduct in a community facility will be adverse to herself or other participants in the program,
as determined by the * * * Secretary of the Department of Corrections and Rehabilitation or as evidenced by any of the
following:


(A) The inmate's removal from a community program which resulted from violation of state laws, rules, or regulations governing
Department of * * * Corrections and Rehabilitation's inmates.


(B) A finding of the inmate's guilt of a serious rule violation, as defined by the * * * Secretary of the Department of
Corrections and Rehabilitation, which resulted in a credit loss on one occasion of 91 or more days or in a credit loss on more
than one occasion of 31 days or more and the credit has not been restored.


(C) A current written opinion of a staff physician or psychiatrist that the inmate's medical or psychiatric condition is likely to
cause an adverse effect upon the inmate or upon other persons if the inmate is placed in the program.


(c) The Secretary of the Department of Corrections and Rehabilitation shall consider the placement of the following
inmates in the community treatment program on a case-by-case basis:


(1) An inmate convicted of the unlawful sale or possession for sale, manufacture, or transportation of controlled
substances, as defined in Chapter 6 (commencing with Section 11350) of Division 10 of the Health and Safety Code, if
large scale for profit as defined by the department, provided that an inmate convicted pursuant to Section 11358 or
11359 of the Health and Safety Code shall be admitted to the program pursuant to subdivision (a).
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(2) An inmate with a United States Immigration and Customs Enforcement hold.


(d) A charged offense that did not result in a conviction shall not be used to exclude an applicant from the program.


(e) Nothing in this section shall be interpreted to limit the discretion of the * * * Secretary of the Department of Corrections
and Rehabilitation to deny or approve placement when subdivision (b) does not apply.


(f) The Department of Corrections and Rehabilitation shall determine if the applicant meets the requirements of this section
within 30 days of the parent's application to the program. The department shall establish an appeal procedure for the applicant
to appeal an adverse decision by the department.


SEC. 72. Section 4115.5 of the Penal Code is amended to read:


<< CA PENAL § 4115.5 >>


4115.5. (a) The board of supervisors of a county where, in the opinion of the sheriff or the director of the county department
of corrections, adequate facilities are not available for prisoners who would otherwise be confined in its county adult detention
facilities may enter into an agreement with the board or boards of supervisors of one or more * * * counties whose county adult
detention facilities are adequate for and * * * accessible to the first county, * * * with the concurrence of that county's
sheriff or director of its county department of corrections. When * * * the agreement is in effect, commitments may be
made by the court * * * .


(b) A county entering into an agreement with another county pursuant to subdivision (a) shall report annually to the
Board of State and Community Corrections on the number of offenders who otherwise would be under that county's
jurisdiction but who are now being housed in another county's facility pursuant to subdivision (a) and the reason for
needing to house the offenders outside the county.


(c) This section shall become inoperative on July 1, 2015, and, as of January 1, 2016, is repealed, unless a later enacted
statute, that becomes operative on or before January 1, 2016, deletes or extends the dates on which it becomes inoperative
and is repealed.


SEC. 73. Section 4115.5 is added to the Penal Code, to read:


<< CA PENAL § 4115.5 >>


4115.5. (a) The board of supervisors of a county where adequate facilities are not available for prisoners who would otherwise
be confined in its county adult detention facilities may enter into an agreement with the board or boards of supervisors of one
or more nearby counties whose county adult detention facilities are adequate and are readily accessible from the first county,
permitting commitment of misdemeanants, and any persons required to serve a term of imprisonment in county adult detention
facilities as a condition of probation, to a jail in a county having adequate facilities that is a party to the agreement. That
agreement shall make provision for the support of a person so committed or transferred by the county from which he or she is
committed. When that agreement is in effect, commitments may be made by the court and support of a person so committed
shall be a charge upon the county from which he or she is committed.


(b) This section shall become operative on July 1, 2015.


SEC. 74. Section 5024.2 of the Penal Code is amended to read:
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<< CA PENAL § 5024.2 >>


5024.2. (a) The Department of Corrections and Rehabilitation is authorized to maintain and operate a comprehensive pharmacy
services program for those facilities under the jurisdiction of the department that is both cost effective and efficient, and shall
incorporate the following:


(1) A statewide pharmacy administration system with direct authority and responsibility for program administration and
oversight.


(2) Medically necessary pharmacy services using professionally and legally qualified pharmacists, consistent with the size and
the scope of medical services provided.


(3) Written procedures and operational practices pertaining to the delivery of pharmaceutical services.


(4) A multidisciplinary, statewide Pharmacy and Therapeutics Committee responsible for all of the following:


(A) Developing and managing a department formulary.


(B) Standardizing the strengths and dosage forms for medications used in department facilities.


(C) Maintaining and monitoring a system for the review and evaluation of corrective actions related to errors in prescribing,
dispensing, and administering medications.


(D) Conducting regular therapeutic category reviews for medications listed in the department formulary.


(E) Evaluating medication therapies and providing input to the development of disease management guidelines used in the
department.


(5) A requirement for the use of generic medications, when available, unless an exception is reviewed and approved in
accordance with an established nonformulary approval process. The nonformulary approval process shall include a process
whereby a prescriber may indicate on the face of the prescription “dispense as written” or other appropriate form for
electronic prescriptions.


(6) Use of an enterprise-based pharmacy operating system that provides management with information on prescription
workloads, medication utilization, prescribing data, and other key pharmacy information.


(b) The department is authorized to operate and maintain a centralized pharmacy distribution center to provide advantages of
scale and efficiencies related to medication purchasing, inventory control, volume production, drug distribution, workforce
utilization, and increased patient safety. It is the intent of the Legislature that the centralized pharmacy distribution center and
institutional pharmacies be licensed as pharmacies by the California State Board of Pharmacy meeting all applicable regulations
applying to a pharmacy.


(1) To the extent it is cost effective and efficient, the centralized pharmacy distribution center should include systems to do
the following:


(A) Order and package bulk pharmaceuticals and prescription and stock orders for all department correctional facilities.


(B) Label medications as required to meet state and federal prescription requirements.
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(C) Provide barcode validation matching the drug to the specific prescription or floor stock order.


(D) Sort completed orders for shipping and delivery to department facilities.


(2) Notwithstanding any other requirements, the department centralized pharmacy distribution center is authorized to do the
following:


(A) Package bulk pharmaceuticals into both floor stock and patient-specific packs.


(B) Reclaim, for reissue, unused and unexpired medications.


(C) Distribute the packaged products to department facilities for use within the state corrections system.


(3) The centralized pharmacy distribution center should maintain a system of quality control checks on each process used to
package, label, and distribute medications. The quality control system may include a regular process of random checks by a
licensed pharmacist.


(c) The department may investigate and initiate potential systematic improvements in order to provide for the safe and efficient
distribution and control of, and accountability for, drugs within the department's statewide pharmacy administration system,
taking into account factors unique to the correctional environment.


(d) The department should ensure that there is a program providing for the regular inspection of all department pharmacies in
the state to verify compliance with applicable law, rules, regulations, and other standards as may be appropriate to ensure the
health, safety, and welfare of the department's inmate patients.


(e) On March 1, 2012, and each March 1 thereafter, the department shall report all of the following to the Joint Legislative
Budget Committee, the Senate Committee on Appropriations, the Senate Committee on Budget and Fiscal Review, the Senate
Committee on Health, the Senate Committee on Public Safety, the Assembly Committee on Appropriations, the Assembly
Committee on Budget, the Assembly Committee on Health, and the Assembly Committee on Public Safety:


(1) The extent to which the Pharmacy and Therapeutics Committee has been established and achieved the objectives set forth
in this section, as well as the most significant reasons for achieving or not achieving those objectives.


(2) The extent to which the department is achieving the objective of operating a fully functioning and centralized pharmacy
distribution center, as set forth in this section, that distributes pharmaceuticals to every adult prison under the jurisdiction of the
department, as well as the most significant reasons for achieving or not achieving that objective.


(3) The extent to which the centralized pharmacy distribution center is achieving cost savings through improved efficiency and
distribution of unit dose medications.


(4) A description of planned or implemented initiatives to accomplish the next 12 months' objectives for achieving the goals set
forth in this section, including a fully functioning and centralized pharmacy distribution center that distributes pharmaceuticals
to every adult facility under the jurisdiction of the department.


(5) The costs for prescription pharmaceuticals for the previous fiscal year, both statewide and at each adult prison under the
jurisdiction of the department, and a comparison of these costs with those of the prior fiscal year.


(f) The requirement for submitting a report imposed under subdivision (e) is inoperative on March 1, 2016, pursuant to Section
10231.5 of the Government Code.
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SEC. 75. Section 5031 is added to the Penal Code, to read:


<< CA PENAL § 5031 >>


5031. (a) The department shall submit an estimate of expenditures for each state or contracted facility housing offenders and
for the cost of supervising offenders on parole, by region, for inclusion in the annual Governor's Budget and the May Revision
thereto. The department shall submit its preliminary estimates for the current and next fiscal years to the Department of Finance
by October 1 of each year and revised estimates by April 1 of the following year. The Department of Finance shall approve,
modify, or deny the assumptions underlying all estimates and the population estimates released for the annual Governor's Budget
and the May Revision. The April 1 submission shall only be a revision of the October 1 estimates and may not include any new
assumptions or estimates from those submitted in the October 1 estimate.


(b) The population estimate for each state or contracted adult or juvenile facility shall contain, at least, the following:


(1) The capacity, as measured by the number of beds, categorized by cells, dorms, and intended security level.


(2) The projected number of offenders, by security level.


(3) The actual number of offenders, by security level.


(4) The number of offenders in a security level that differ from the classification score.


(5) The number of offenders, by program, that could benefit from rehabilitative programming, as identified by an assessment
of risk and criminogenic needs.


(6) The actual number of offenders, by program, that receive rehabilitative programming based on an assessment of risk and
criminogenic needs.


(7) A comparison of the number of authorized positions, filled positions, and vacant positions, by classification.


(8) The budget authority, as displayed in the annual budget act by program, compared to fiscal year-to-date expenditures and
projected expenditures for the fiscal year.


(c) The population estimate for the Division of Adult Parole Operations shall contain at least the following:


(1) The projected number of offenders in each subpopulation, by region, and the total number of offenders.


(2) The actual number of offenders in each subpopulation, by region, and the total number of offenders.


(3) The number of offenders, by region, that could benefit from rehabilitative programming, as identified by an assessment of
risk and criminogenic needs.


(4) The actual number of offenders, by region, that receive rehabilitative programming based on an assessment of risk and
criminogenic needs.


(5) The number of ratio-driven positions budgeted in each region.


(6) The number of nonratio positions budgeted in each region, by function.
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(7) A comparison of the number of authorized positions, filled positions, and vacant positions, by region and function.


(8) The budget authority, as displayed in the annual budget act by program, compared to fiscal year-to-date expenditures and
projected expenditures for the fiscal year.


(d) The estimates shall include fiscal charts that track appropriations from the Budget Act to the current Governor's Budget and
the May Revision for all fund sources for the current year and budget year.


(e) In the event that the methodological steps employed to arrive at previous estimates differ from those proposed, the department
shall submit a descriptive narrative of the revised methodology. This information shall be provided to the Department of Finance,
the Joint Legislative Budget Committee, and the public safety policy committees and fiscal committees of the Legislature.


(f) On or after January 10, if the Department of Finance discovers a material error in the information provided pursuant to
this section, the Department of Finance shall inform the consultants to the fiscal committees of the Legislature of the error in
a timely manner.


(g) The departmental estimates, assumptions, and other supporting data prepared for purposes of this section shall be forwarded
annually to the Joint Legislative Budget Committee and the public safety policy committees and fiscal committees of the
Legislature.


SEC. 76. Section 5032 is added to the Penal Code, to read:


<< CA PENAL § 5032 >>


5032. The department, as directed by the Department of Finance, shall work with the appropriate budget and policy committees
of the Legislature and the Legislative Analyst's Office to establish appropriate oversight, evaluation, and accountability measures
that shall be adopted as part of their “future of corrections plan.” This shall include a periodic review, conducted by the
Department of Finance's Office of State Audits and Evaluations, that assesses the fiscal benchmarks of the plan. The Office of
State Audits and Evaluations shall report to the Governor and the Legislature on its findings and recommendations annually
with the first report submitted by April 1, 2013. Reports to the Legislature shall be submitted in compliance with Section 9795
of the Government Code.


SEC. 77. Section 5072 of the Penal Code is amended to read:


<< CA PENAL § 5072 >>


5072. (a) Notwithstanding any other provision of law, the Department of Corrections and Rehabilitation and the State
Department of Health Care Services may develop a process to maximize federal financial participation for the provision of acute
inpatient hospital services rendered to individuals who, but for their institutional status as inmates, are otherwise eligible for
Medi–Cal pursuant to Chapter 7 (commencing with Section 14000) of Part 3 of Division 9 of the Welfare and Institutions Code
or Low Income Health Program (LIHP) pursuant to Part 3.6 (commencing with Section 15909) of Division 9 of the Welfare
and Institutions Code.


(b) Federal reimbursement for acute inpatient hospital services for inmates enrolled in Medi–Cal shall occur through the State
Department of Health Care Services and federal reimbursement for acute inpatient hospital services for inmates not enrolled in
Medi–Cal but who are eligible for a LIHP shall occur through a county LIHP.
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(c)(1) The Secretary of the Department of Corrections and Rehabilitation, in conjunction with the State Department of Health
Care Services, shall develop a process to claim federal financial participation and to reimburse the Department of Corrections
and Rehabilitation for the federal share of the allowable Medicaid cost provision of acute inpatient hospital services rendered
to inmates according to this section and for any administrative costs incurred in support of those services.


(2) Public or community hospitals shall invoice the Department of Corrections and Rehabilitation to obtain reimbursement for
acute inpatient hospital services in accordance with contracted rates of reimbursement, or if no contract is in place, the rates
pursuant to Section 5023.5. The Department of Corrections and Rehabilitation shall reimburse a public or community hospital
for the delivery of acute inpatient hospital services rendered to an inmate pursuant to this section. For individuals eligible for
Medi–Cal pursuant to this section, the Department of Corrections and Rehabilitation shall submit a quarterly invoice to the
State Department of Health Care Services for claiming federal participation at the Medi–Cal rate for acute inpatient hospital
services. For enrollees in the LIHP, the Department of Corrections and Rehabilitation shall submit a quarterly invoice to the
county of last legal residence pursuant to Section 14053.7 of the Welfare and Institutions Code. The county shall submit the
invoice to the State Department of Health Care Services for claiming federal financial participation for acute inpatient hospital
services for individuals made eligible pursuant to this section, pursuant to Section 14053.7 of the Welfare and Institutions
Code, and pursuant to the process developed in subdivision (b). The State Department of Health Care Services shall claim
federal participation for eligible services for LIHP enrolled inmates at the rate paid by the Department of Corrections and
Rehabilitation. The State Department of Health Care Services and counties shall remit funds received for federal participation
to the Department of Corrections and Rehabilitation for allowable costs incurred as a result of delivering acute inpatient hospital
services allowable under this section.


(3) The county LIHPs shall not experience any additional net expenditures of county funds due to the provision of services
under this section.


(4) The Department of Corrections and Rehabilitation shall reimburse the State Department of Health Care Services and counties
for administrative costs that are not reimbursed by the federal government.


(5) The Department of Corrections and Rehabilitation shall reimburse the State Department of Health Care Services for any
disallowance that is required to be returned to the Centers for Medicare and Medicaid Services for any litigation costs incurred
due to the implementation of this section.


(d)(1) The state shall indemnify and hold harmless participating entities that operate a LIHP, including all counties, and all
counties that operate in a consortium that participates as a LIHP, against any and all losses, including, but not limited to, claims,
demands, liabilities, court costs, judgments, or obligations, due to the implementation of this section as directed by the secretary
and the State Department of Health Care Services.


(2) The State Department of Health Care Services may at its discretion require a county, as a condition of participation as a
LIHP, to enroll an eligible inmate into its LIHP if the county is the inmate's county of last legal residence.


(3) The county LIHPs shall be held harmless by the state for any disallowance or deferral if federal action is taken due to the
implementation of this section in accord with the state's policies, directions, and requirements.


(e)(1) The Department of Corrections and Rehabilitation, in conjunction with the State Department of Health Care Services,
shall develop a process to facilitate eligibility determinations for individuals who may be eligible for Medi–Cal or a LIHP
pursuant to this section and Section 14053.7 of the Welfare and Institutions Code.


(2) The Department of Corrections and Rehabilitation shall assist inmates in completing either the Medi–Cal or LIHP application
as appropriate and shall forward that application to the State Department of Health Care Services for processing.
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(3) Notwithstanding any other state law, and only to the extent that federal law allows and federal financial participation is
available, for the limited purpose of implementing this section, the department or its designee is authorized to act on behalf of
an inmate for purposes of applying for or determinations of Medi–Cal or LIHP eligibility.


(f)(1) Nothing in this section shall be interpreted to restrict or limit the eligibility or alter county responsibility for payment
of any service delivered to a parolee who has been released from detention or incarceration and now resides in a county that
participates in the LIHP. If otherwise eligible for the county's LIHP, the LIHP shall enroll the parolee.


(2) Notwithstanding paragraph (1), at the option of the state, for enrolled parolees who have been released from detention or
incarceration and now reside in a county that participates in a LIHP, the LIHP shall reimburse providers for the delivery of
services which are otherwise the responsibility of the state to provide. Payment for these medical services, including both the
state and federal shares of reimbursement, shall be included as part of the reimbursement process described in paragraph (1)
of subdivision (c).


(3) Enrollment of individuals in a LIHP under this subdivision shall be subject to any enrollment limitations described in
subdivision (g) of Section 15910 of the Welfare and Institutions Code.


(g) The department shall be responsible to the LIHP for the nonfederal share of any reimbursement made for the provision of
acute inpatient hospital services rendered to inmates pursuant to this section * * * .


(h) Reimbursement pursuant to this section shall be limited to those acute inpatient hospital services for which federal financial
participation pursuant to Title XIX of the federal Social Security Act is allowed.


(i) This section shall have no force or effect if there is a final judicial determination made by any state or federal court that is not
appealed, or by a court of appellate jurisdiction that is not further appealed, in any action by any party, or a final determination
by the administrator of the federal Centers for Medicare and Medicaid Services, that limits or affects the department's authority
to select the hospitals used to provide inpatient hospital services to inmates.


(j) It is the intent of the Legislature that the implementation of this section will result in state General Fund savings for the
funding of acute inpatient hospital services provided to inmates along with any related administrative costs.


(k) Any agreements entered into under this section for Medi–Cal or a LIHP to provide for reimbursement of acute inpatient
hospital services and administrative expenditures as described in subdivision (c) shall not be subject to Part 2 (commencing
with Section 10100) of Division 2 of the Public Contract Code.


(l) This section shall be implemented in a manner that is consistent with federal Medicaid law and regulations. The Director of
the State Department of Health Care Services shall seek any federal approvals necessary for the implementation of this section.
This section shall be implemented only when and to the extent that any necessary federal approval is obtained, and only to the
extent that existing levels of federal financial participation are not otherwise jeopardized.


(m) To the extent that the Director of the State Department of Health Care Services determines that existing levels of federal
financial participation are jeopardized, this section shall no longer be implemented.


(n) Notwithstanding Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the Government Code,
the State Department of Health Care Services may, without taking any further regulatory action, implement this section by
means of all-county letters, provider bulletins, facility letters, or similar instructions.


(o) For purposes of this section, the following terms have the following meanings:
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(1) The term “county of last legal residence” means the county in which the inmate resided at the time of arrest that resulted
in conviction and incarceration in a state prison facility.


(2) The term “inmate” means an adult who is involuntarily residing in a state prison facility operated, administered, or regulated,
directly or indirectly, by the department.


(3) During the existence of the receivership established in United States District Court for the Northern District of California,
Case No. CO1–1351 THE, Plata v. Schwarzenegger, references in this section to the “secretary” shall mean the receiver
appointed in that action, who shall implement portions of this section that would otherwise be within the secretary's
responsibility.


SEC. 78. Section 5075.1 of the Penal Code is amended to read:


<< CA PENAL § 5075.1 >>


5075.1. The Board of Parole Hearings shall do all of the following:


(a) Conduct parole consideration hearings, parole rescission hearings, and parole progress hearings for adults and juveniles
under the jurisdiction of the department.


(b) Conduct mentally disordered offender hearings.


(c) Conduct sexually violent predator hearings.


(d) Review inmates' requests for reconsideration of denial of good-time credit and setting of parole length or conditions, pursuant
to Section 5077.


(e) Determine revocation of parole for adult offenders under the jurisdiction of the Division of Adult Parole Operations, pursuant
to Section 5077.


(f) Carry out the functions described in Section 1719 of the Welfare and Institutions Code, and make every order granting
and revoking parole and issuing final discharges to any person under the jurisdiction of the Department of Corrections and
Rehabilitation.


(g) Conduct studies pursuant to Section 3150 of the Welfare and Institutions Code.


(h) Investigate and report on all applications for reprieves, pardons, and commutation of sentence, as provided in Title 6
(commencing with Section 4800) of Part 3.


(i) Exercise other powers and duties as prescribed by law.


(j) Effective January 1, 2007, all commissioners appointed and trained to hear juvenile parole matters, together with their duties
prescribed by law as functions of the Board of Parole Hearings concerning wards under the jurisdiction of the Department
of Corrections and Rehabilitation, are transferred to the * * * Director of the Division of Juvenile Justice. All applicable
regulations in effect at the time of transfer shall be deemed to apply to those commissioners until new regulations are adopted.


SEC. 79. Section 6024 of the Penal Code, as added by Section 31 of Chapter 36 of the Statutes of 2011, is amended to read:
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<< CA PENAL § 6024 >>


6024. (a) Commencing July 1, 2012, there is hereby established the Board of State and Community Corrections. The Board
of State and Community Corrections shall be an entity independent of the Department of Corrections and Rehabilitation. The
Governor may appoint an executive officer of the board, subject to Senate confirmation, who shall hold the office at
the pleasure of the Governor. The executive officer shall be the administrative head of the board and shall exercise all
duties and functions necessary to ensure that the responsibilities of the board are successfully discharged. As of July 1,
2012, any references to the Board of Corrections or the Corrections Standards Authority shall refer to the Board of State and
Community Corrections. As of that date, the Corrections Standards Authority is abolished.


(b) The mission of the board shall include providing statewide leadership, coordination, and technical assistance to promote
effective state and local efforts and partnerships in California's adult and juvenile criminal justice system, including addressing
gang problems. This mission shall reflect the principle of aligning fiscal policy and correctional practices, including, but not
limited to prevention, intervention, suppression, supervision, and incapacitation, to promote a justice investment strategy that
fits each county and is consistent with the integrated statewide goal of improved public safety through cost-effective, promising,
and evidence-based strategies for managing criminal justice populations.


(c) * * * The board shall regularly seek advice from a balanced range of stakeholders and subject matter experts on issues
pertaining to adult corrections, juvenile justice, and gang problems relevant to its mission. Toward this end, the board shall
seek to ensure that its efforts (1) are systematically informed by experts and stakeholders with the most specific knowledge
concerning the subject matter, (2) include the participation of those who must implement a board decision and are impacted
by a board decision, and (3) promote collaboration and innovative problem solving consistent with the mission of the board.
The board may create special committees, with the authority to establish working subgroups as necessary, in furtherance of this
subdivision to carry out specified tasks and to submit its findings and recommendations from that effort to the board.


(d) The board shall act as the supervisory board of the state planning agency pursuant to federal acts. It shall annually review and
approve, or review, revise, and approve, the comprehensive state plan for the improvement of criminal justice and delinquency
and gang prevention activities throughout the state, shall establish priorities for the use of funds as are available pursuant to
federal acts, and shall approve the expenditure of all funds pursuant to such plans or federal acts, provided that the approval of
those expenditures may be granted to single projects or to groups of projects.


(e) It is the intent of the Legislature that any statutory authority conferred on the Corrections Standards Authority or the
previously abolished Board of Corrections shall apply to the Board of State and Community Corrections on and after July 1,
2012, unless expressly repealed by the act which added this section. The Board of State and Community Corrections is the
successor to the Corrections Standards Authority, and as of July 1, 2012, is vested with all of the authority's rights, powers,
authority, and duties, unless specifically repealed by this act.


(f) For purposes of this chapter, “federal acts” means Subchapter V of Chapter 46 of the federal Omnibus Crime Control and
Safe Streets Act of 1968 (Public Law 90–351, 82 Stat. 197; 42 U.S.C. Sec. 3750 et seq.), the federal Juvenile Justice and
Delinquency Prevention * * * Act of 1974 (42 U.S.C. Sec. 5601 et seq.), and any act or acts amendatory or supplemental
thereto.


SEC. 80. Section 6027 of the Penal Code, as amended by Section 33 of Chapter 36 of the Statutes of 2011, is amended to read:


<< CA PENAL § 6027 >>


6027. (a) It shall be the duty of the Board of State and Community Corrections to collect and maintain available information and
data about state and community correctional policies, practices, capacities, and needs, including, but not limited to, prevention,
intervention, suppression, supervision, and incapacitation, as they relate to both adult corrections, juvenile justice, and gang
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problems. The board shall seek to collect and make publicly available up-to-date data and information reflecting the impact of
state and community correctional, juvenile justice, and gang-related policies and practices enacted in the state, as was well as
information and data concerning promising and evidence-based practices from other jurisdictions.


(b) Consistent with subdivision (c) of Section 6024, the board shall also:


(1) Develop recommendations for the improvement of criminal justice and delinquency and gang prevention activity throughout
the state.


(2) Identify, promote, and provide technical assistance relating to evidence-based programs, practices, and innovative projects
consistent with the mission of the board.


(3) Receive and disburse federal funds, and perform all necessary and appropriate services in the performance of its duties as
established by federal acts.


(4) Develop comprehensive, unified, and orderly procedures to ensure that applications for grants are processed fairly,
efficiently, and in a manner consistent with the mission of the board.


(5) Cooperate with and render technical assistance to the Legislature, state agencies, units of general local government,
combinations of those units, or other public or private agencies, organizations, or institutions in matters relating to criminal
justice and delinquency prevention.


(6) Conduct evaluation studies of the programs and activities assisted by the federal acts.


(7) Identify and evaluate state, local, and federal gang and youth violence suppression, intervention, and prevention programs
and strategies, along with funding for those efforts. The board shall assess and make recommendations for the coordination of
the state's programs, strategies, and funding that address gang and youth violence in a manner that maximizes the effectiveness
and coordination of those programs, strategies, and resources. The board shall communicate with local agencies and programs in
an effort to promote the best practices for addressing gang and youth violence through suppression, intervention, and prevention.


(8) The board shall collect from each county the plan submitted pursuant to Section 1230.1 within two months of adoption by
the county boards of supervisors. Commencing January 1, 2013, and annually thereafter, the board shall collect and analyze
available data regarding the implementation of the local plans and other outcome-based measures, as defined by the board in
consultation with the Administrative Office of the Courts, the Chief Probation Officers of California, and the California State
Sheriffs Association. By July 1, 2013, and annually thereafter, the board shall provide to the Governor and the Legislature a
report on the implementation of the plans described above.


(9) Commencing on and after July 1, 2012, the board, in consultation with the Administrative Office of the Courts, the
California State Association of Counties, the California State Sheriffs Association, and the Chief Probation Officers
of California, shall support the development and implementation of first phase baseline and ongoing data collection
instruments to reflect the local impact of Chapter 15 of the Statutes of 2011, specifically related to dispositions for felony
offenders and post-release community supervision. The board shall make any data collected pursuant to this paragraph
available on the board's Internet Web site. It is the intent of the Legislature that the board promote collaboration and
the reduction of duplication of data collection and reporting efforts where possible.


(c) The board may do either of the following:


(1) Collect, evaluate, publish, and disseminate statistics and other information on the condition and progress of criminal justice
in the state.
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(2) Perform other functions and duties as required by federal acts, rules, regulations, or guidelines in acting as the administrative
office of the state planning agency for distribution of federal grants.


SEC. 81. Section 6030 of the Penal Code, as amended by Section 34 of Chapter 36 of the Statutes of 2011, is amended to read:


<< CA PENAL § 6030 >>


6030. (a) The Board of State and Community Corrections shall establish minimum standards for local correctional facilities. *
* * The board shall review those standards biennially and make any appropriate revisions.


(b) The standards shall include, but not be limited to, the following: health and sanitary conditions, fire and life safety, security,
rehabilitation programs, recreation, treatment of persons confined in * * * local correctional facilities, and personnel training.


(c) The standards shall require that at least one person on duty at the facility is knowledgeable in the area of fire and life safety
procedures.


(d) The standards shall also include requirements relating to the acquisition, storage, labeling, packaging, and dispensing of
drugs.


(e) The standards shall require that inmates who are received by the facility while they are pregnant are provided all of the
following:


(1) A balanced, nutritious diet approved by a doctor.


(2) Prenatal and postpartum information and health care, including, but not limited to, access to necessary vitamins as
recommended by a doctor.


(3) Information pertaining to childbirth education and infant care.


(4) A dental cleaning while in a state facility.


(f) The standards shall provide that at no time shall a woman who is in labor be shackled by the wrists, ankles, or both including
during transport to a hospital, during delivery, and while in recovery after giving birth, except as provided in Section 5007.7.


(g) In establishing minimum standards, the authority shall seek the advice of the following:


(1) For health and sanitary conditions:


The State Department of Health Services, physicians, psychiatrists, local public health officials, and other interested persons.


(2) For fire and life safety:


The State Fire Marshal, local fire officials, and other interested persons.


(3) For security, rehabilitation programs, recreation, and treatment of persons confined in correctional facilities:


The Department of Corrections and Rehabilitation, state and local juvenile justice commissions, state and local correctional
officials, experts in criminology and penology, and other interested persons.
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(4) For personnel training:


The Commission on Peace Officer Standards and Training, psychiatrists, experts in criminology and penology, the Department
of Corrections and Rehabilitation, state and local correctional officials, and other interested persons.


(5) For female inmates and pregnant inmates in local adult and juvenile facilities:


The California State Sheriffs' Association and Chief Probation Officers' Association of California, and other interested persons.


SEC. 82. Section 6126 of the Penal Code is amended to read:


<< CA PENAL § 6126 >>


6126. (a) The Inspector General shall be responsible for contemporaneous oversight of internal affairs investigations and
the disciplinary process of the Department of Corrections and Rehabilitation, pursuant to Section 6133 under policies to be
developed by the Inspector General.


(b) When requested by the Governor, the Senate Committee on Rules, or the Speaker of the Assembly, the Inspector General shall
review policies, practices, and procedures of the department. The Inspector General, under policies developed by the Inspector
General, may recommend that the Governor, the Senate Committee on Rules, or the Speaker of the Assembly request a review
of a specific departmental policy, practice, or procedure which raises a significant correctional issue relevant to the effectiveness
of the department. When exigent circumstances of unsafe or life threatening situations arise involving inmates, wards, parolees,
or staff, the Inspector General may, by whatever means is most expeditious, notify the Governor, Senate Committee on Rules,
or the Speaker of the Assembly.


(c) Upon completion of a review, the Inspector General shall provide a response to the requester.


(d) The Inspector General shall, during the course of a review, identify areas of full and partial compliance, or noncompliance,
with departmental policies and procedures, specify deficiencies in the completion and documentation of processes, and
recommend corrective actions, including, but not limited to, additional training, additional policies, or changes in policy, as
well as any other findings or recommendations that the Inspector General deems appropriate.


(e) The Inspector General, pursuant to Section 6126.6, shall review the Governor's candidates for appointment to serve as
warden for the state's adult correctional institutions and as superintendents for the state's juvenile facilities.


(f) The Inspector General shall conduct an objective, clinically appropriate, and metric-oriented medical inspection program to
periodically review delivery of medical care at each state prison.


(g) The Inspector General shall conduct an objective, metric-oriented oversight and inspection program to periodically
review delivery of the reforms identified in the document released by the Department of Corrections and Rehabilitation
in April 2012, entitled The Future of California Corrections: A Blueprint to Save Billions of Dollars, End Federal Court
Oversight, and Improve the Prison System (the blueprint), including, but not limited to, the following specific goals and
reforms described by the blueprint:


(1) Whether the department has increased the percentage of inmates served in rehabilitative programs to 70 percent of
the department's target population prior to their release.


(2) The establishment of an adherence to the standardized staffing model at each institution.
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(3) The establishment of an adherence to the new inmate classification score system.


(4) The establishment of and adherence to the new prison gang management system, including changes to the
department's current policies for identifying prison-based gang members and associates and the use and conditions
associated with the department's secured housing units.


(5) The implementation of and adherence to the Comprehensive Housing Plan described in the blueprint.


(h) The Inspector General shall, in consultation with the Department of Finance, develop a methodology for producing a
workload budget to be used for annually adjusting the budget of the Office of the Inspector General, beginning with the budget
for the 2005–06 fiscal year.


SEC. 83. Section 13155 is added to the Penal Code, to read:


<< CA PENAL § 13155 >>


13155. Commencing January 1, 2013, the Administrative Office of the Courts shall collect from trial courts information
regarding the implementation of the 2011 Realignment Legislation. That information shall include statistics for each county
regarding the dispositions of felonies at sentencing and petitions to revoke probation, postrelease community supervision,
mandatory supervision, and, commencing July 1, 2013, parole. The data shall be provided not less frequently than twice a
year by the trial courts to the Administrative Office of the Courts. Funds provided to the trial courts for the implementation of
criminal justice realignment may be used for the purpose of collecting the information and providing it to the Administrative
Office of the Courts. The Administrative Office of the Courts shall make this data available to the Department of Finance, the
Board of State and Community Corrections, and the Joint Legislative Budget Committee on or before September 1, 2013 and
annually thereafter. It is the intent of the Legislature that the Administrative Office of the Courts promote collaboration and the
reduction of duplication of data collection and reporting efforts where possible.


SEC. 84. Section 13800 of the Penal Code, as added by Section 24 of Chapter 136 of the Statutes of 2011, is amended to read:


<< CA PENAL § 13800 >>


13800. Unless otherwise required by context, as used in this title, on and after July 1, 2012:


(a) “Agency” means the * * * California Emergency Management Agency.


(b) “Board” means the Board of State and Community Corrections.


(c) “Federal acts” means Subchapter V of Chapter 46 of the federal Omnibus Crime Control and Safe Streets Act of 1968 (42
U.S.C. Sec. 3750 et seq.), the federal Juvenile Justice and Delinquency Prevention * * * Act of * * * 1974 (42 U.S.C. Sec.
5601 et seq.), and any act or acts amendatory or supplemental thereto.


(d) “Local boards” means local criminal justice planning boards.


(e) “Executive director” means the Executive Director of the Board of State and Community Corrections.


(f) This section shall become operative on July 1, 2012.
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SEC. 85. Section 13827 is added to Chapter 3.6 (commencing with Section 13827) is added to Title 6 of Part 4 of the Penal
Code, to read:


<< CA PENAL § 13827 >>


13827. (a) The Office of Gang and Youth Violence Policy is hereby abolished. The duties and obligations of that office, and all
powers and authority formerly exercised by that office, shall be transferred to and assumed by the Board of State and Community
Corrections.


(b) Except for this section, the phrase “Office of Gang and Youth Violence Policy” or any reference to that phrase in this code
shall be construed to mean the board. Any reference to the executive director of the Office of Gang and Youth Violence Policy
in this code shall be construed to mean the board.


SEC. 86. Section 8200 of the Probate Code is amended to read:


<< CA PROBATE § 8200 >>


8200. (a) Unless a petition for probate of the will is earlier filed, the custodian of a will shall, within 30 days after having
knowledge of the death of the testator, do both of the following:


(1) Deliver the will to the clerk of the superior court of the county in which the estate of the decedent may be administered * * * .


(2) Mail a copy of the will to the person named in the will as executor, if the person's whereabouts is known to the custodian,
or if not, to a person named in the will as a beneficiary, if the person's whereabouts is known to the custodian.


(b) A custodian of a will who fails to comply with the requirements of this section is liable for all damages sustained by any
person injured by the failure.


(c) The clerk shall release a copy of a will delivered under this section for attachment to a petition for probate of the will or
otherwise on receipt of payment of the required fee and either a court order for production of the will or a certified copy of
a death certificate of the decedent.


(d) The fee for delivering a will to the clerk of the superior court pursuant to paragraph (1) of subdivision (a) shall be
as provided in Section 70626 of the Government Code. If an estate is commenced for the dependent named in the will,
the fee for any will delivered pursuant to paragraph (1) of subdivision (a) shall be reimbursable from the estate as an
expense of administration.


SEC. 87. Section 607 of the Welfare and Institutions Code is amended to read:


<< CA WEL & INST § 607 >>


607. (a) The court may retain jurisdiction over any person who is found to be a ward or dependent child of the juvenile court
until the ward or dependent child attains * * * 21 years of age, except as provided in subdivisions (b), (c), and (d).


(b) The court may retain jurisdiction over any person who is found to be a person described in Section 602 by reason of the
commission of any of the offenses listed in subdivision (b) or paragraph (2) of subdivision (d) of Section 707, or subdivision
(c) of Section * * * 290.008 of the Penal Code, until that person attains * * * 25 years of age if the person was committed
to the Department of Corrections and Rehabilitation, Division of Juvenile Facilities.
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(c) The court shall not discharge any person from its jurisdiction who has been committed to the Department of Corrections
and Rehabilitation, Division of Juvenile Facilities so long as the person remains under the jurisdiction of the Department of
Corrections and Rehabilitation, Division of Juvenile Facilities, including periods of extended control ordered pursuant to Section
1800.


(d) The court may retain jurisdiction over any person described in Section 602 by reason of the commission of any of the offenses
listed in subdivision (b) or paragraph (2) of subdivision (d) of Section 707, or subdivision (c) of Section * * * 290.008 of the
Penal Code, who has been confined in a state hospital or other appropriate public or private mental health facility pursuant to
Section 702.3 until that person * * * attains 25 years of age, unless the court that committed the person finds, after notice
and hearing, that the person's sanity has been restored.


(e) The court may retain jurisdiction over any person while that person is the subject of a warrant for arrest issued pursuant
to Section 663.


(f) Notwithstanding subdivisions (b) and (d), on and after July 1, 2012, every person committed by the juvenile court to
the Department of Corrections and Rehabilitation, Division of Juvenile Facilities, who is found to be a person described
in Section 602 by reason of the violation of any of the offenses listed in subdivision (b) or paragraph (2) of subdivision (d)
of Section 707, or subdivision (c) of Section 290.008 of the Penal Code, shall be discharged upon the expiration of a two-
year period of control, or when the person attains 23 years of age, whichever occurs later, unless an order for further
detention has been made by the committing court pursuant to Article 6 (commencing with Section 1800) of Chapter 1
of Division 2.5. This section shall not apply to persons committed to the Department of Corrections and Rehabilitation,
Division of Juvenile Facilities, or persons confined in a state hospital or other appropriate public or private mental
health facility, by a court prior to July 1, 2012, pursuant to subdivisions (b) and (d).


SEC. 88. Section 736 of the Welfare and Institutions Code is amended to read:


<< CA WEL & INST § 736 >>


736. (a) Except as provided in Section 733, the Department of Corrections and Rehabilitation, Division of Juvenile Facilities,
shall accept a ward committed to it pursuant to this article if the * * * Director of the Division of Juvenile Justice believes that
the ward can be materially benefited by the division's reformatory and educational discipline, and if the division has adequate
facilities, staff, and programs to provide that care. A ward subject to this section shall not be transported to any facility under
the jurisdiction of the division until the superintendent of the facility has notified the committing court of the place to which
that ward is to be transported and the time at which he or she can be received.


(b) To determine who is best served by the Division of Juvenile Facilities, and who would be better served by the State
Department of Mental Health, the * * * Director of the Division of Juvenile Justice and the Director of the State Department
of Mental Health shall, at least annually, confer and establish policy with respect to the types of cases that should be the
responsibility of each department.


SEC. 89. Section 912 of the Welfare and Institutions Code, as added by Section 77 of Chapter 36 of the Statutes of 2011, is
amended to read:


<< CA WEL & INST § 912 >>


912. (a) Commencing on and after January 1, 2012, counties from which persons are committed to the Department of Corrections
and Rehabilitation, Division of Juvenile Facilities, shall pay to the state an annual rate of one hundred twenty-five thousand
dollars ($125,000) for the time those persons remain in any institution under the direct supervision of the division, or in any
institution, boarding home, foster home, or other private or public institution in which they are placed by the division, on parole
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or otherwise, and cared for and supported at the expense of the division, as provided in this subdivision. This subdivision
applies to any person committed to the division by a court, including persons committed to the division prior to January 1, 2012,
who, on or after January 1, 2012, remain in or return to the facilities described in this section.


The Department of Corrections and Rehabilitation, Division of Juvenile Facilities, shall present to the county, not more
frequently than monthly, a claim for the amount due the state under this subdivision, which the county shall process and pay
pursuant to Chapter 4 (commencing with Section 29700) of Division 3 of Title 3 of the Government Code.


(b) Commencing on and after January 1, 2012, the Department of Corrections and Rehabilitation, Division of Juvenile
Facilities, shall not collect from, nor shall a county owe, any fees pursuant to subdivision (a).


(c) Commencing on and after July 1, 2012, counties from which persons are committed to the Department of Corrections
and Rehabilitation, Division of Juvenile Facilities, shall pay to the state an annual rate of twenty-four thousand dollars
($24,000) for the time those persons remain in any institution under the direct supervision of the division, or in any
institution, boarding home, foster home, or other private or public institution in which they are placed by the division,
and cared for and supported at the expense of the division, as provided in this subdivision. This subdivision applies to
any person committed to the division by a juvenile court on or after July 1, 2012.


The Department of Corrections and Rehabilitation, Division of Juvenile Facilities, shall present to the county, not more
frequently than monthly, a claim for the amount due to the state under this subdivision, which the county shall process
and pay pursuant to Chapter 4 (commencing with Section 29700) of Division 3 of Title 3 of the Government Code.


(d) Consistent with Article 1 (commencing with Section 6024) of Chapter 5 of Title 7 of Part 3 of the Penal Code, the Board
of State and Community Corrections shall collect and maintain available information and data about the movement of
juvenile offenders committed by a juvenile court and placed in any institution, boarding home, foster home, or other
private or public institution in which they are cared for, supervised, or both, by the division or the county while they
are on parole, probation, or otherwise.


SEC. 90. Section 1016 of the Welfare and Institutions Code is amended to read:


<< CA WEL & INST § 1016 >>


1016. (a) Whenever a person confined in a state institution subject to the jurisdiction of the Department of Corrections and
Rehabilitation, Division of Juvenile Facilities, escapes, or is discharged or paroled from the institution, and any personal funds
or property of that person remains in the hands of the * * * Director of the Division of Juvenile Justice in the Department
of Corrections and Rehabilitation, and no demand is made upon the * * * director by the owner of the funds or property or
his or her legally appointed representative, all money and other intangible personal property of that person, other than deeds,
contracts, or assignments, remaining in the custody or possession of the * * * director shall be held by him or her for a period
of three years from the date of that escape, discharge, or parole, for the benefit of the person or his or her successors in interest.
However, unclaimed personal funds or property of paroled minors may be exempted from the provisions of this section during
the period of their minority and for a period of one year thereafter, at the discretion of the * * * director.


(b) Upon the expiration of this three-year period, any money and other intangible personal property, other than deeds, contracts
or assignments, remaining unclaimed in the custody or possession of the * * * director shall be subject to the provisions of
Chapter 7 (commencing with Section 1500) of Title 10 of Part 3 of the Code of Civil Procedure.


(c) Upon the expiration of one year from the date of the escape, discharge, or parole:
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(1) All deeds, contracts, or assignments shall be filed by the * * * director with the public administrator of the county of
commitment of that person.


(2) All tangible personal property other than money, remaining unclaimed in his or her custody or possession, shall be sold by
the * * * director at public auction, or upon a sealed-bid basis, and the proceeds of the sale shall be held by him or her subject
to the provisions of Section 1752.8 of this code, and subject to the provisions of Chapter 7 (commencing with Section 1500) of
Title 10 of Part 3 of the Code of Civil Procedure. If he or she deems it expedient to do so, the * * * director may accumulate
the property of several inmates and may sell the property in lots as he or she may determine, provided that he or she makes a
determination as to each inmate's share of the proceeds.


(d) If any tangible personal property covered by this section is not salable at public auction or upon a sealed-bid basis, or if it
has no intrinsic value, or if its value is not sufficient to justify its retention by the * * * director to be offered for sale at public
auction or upon a sealed-bid basis at a later date, the * * * director may order it destroyed.


SEC. 91. Section 1703 of the Welfare and Institutions Code is amended to read:


<< CA WEL & INST § 1703 >>


1703. Commencing July 1, 2005, as used in this chapter the following terms have the following meanings:


(a) “Public offenses” means public offenses as that term is defined in the Penal Code.


(b) “Court” includes any official authorized to impose sentence for a public offense.


(c) “Youth Authority,” “Authority,” “authority,” or “division” means the Department of Corrections and Rehabilitation, Division
of Juvenile Facilities.


(d) “Board” or “board” means the Board of Parole Hearings, until January 1, 2007, at which time “board” shall refer to the
body created to hear juvenile parole matters under the jurisdiction of the * * * Director of the Division of Juvenile Justice
in the Department of Corrections and Rehabilitation.


(e) The masculine pronoun includes the feminine.


SEC. 92. Section 1711 of the Welfare and Institutions Code is amended to read:


<< CA WEL & INST § 1711 >>


1711. Commencing July 1, 2005, any reference to the Director of the Youth Authority shall be to the * * * Director of the
Division of Juvenile Justice in the Department of Corrections and Rehabilitation, unless otherwise expressly provided.


SEC. 93. Section 1713 of the Welfare and Institutions Code is amended to read:


<< CA WEL & INST § 1713 >>


1713. (a) The * * * Director of the Division of Juvenile Justice in the Department of Corrections and Rehabilitation shall have
wide and successful administrative experience in youth or adult correctional programs embodying rehabilitative or delinquency
prevention concepts.
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(b) The Governor may request the State Personnel Board to use extensive recruitment and merit selection techniques and
procedures to provide a list of persons qualified for appointment as that subordinate officer. The Governor may appoint any
person from such list of qualified persons or may reject all names and appoint another person who meets the requirements of
this section.


SEC. 94. Section 1719 of the Welfare and Institutions Code, as amended by Section 12 of Chapter 729 of the Statutes of 2010,
is amended to read:


<< CA WEL & INST § 1719 >>


1719. (a) This section applies only to a ward who is released to parole supervision prior to the 90th day after the enactment


of the act adding this subdivision 3 .


(b) Commencing July 1, 2005, the following powers and duties shall be exercised and performed by the Juvenile Parole Board:
discharges of commitment, orders to parole and conditions thereof, revocation or suspension of parole, and disciplinary appeals.


(c) Any ward may appeal an adjustment to his or her parole consideration date to a panel comprised of at least two
commissioners.


(d) The following powers and duties shall be exercised and performed by the Division of Juvenile Facilities: return of persons
to the court of commitment for redisposition by the court, determination of offense category, setting of parole consideration
dates, conducting annual reviews, treatment program orders, institution placements, furlough placements, return of nonresident
persons to the jurisdiction of the state of legal residence, disciplinary decisionmaking, and referrals pursuant to Section 1800.


(e) The department shall promulgate policies and regulations implementing a departmentwide system of graduated sanctions
for addressing ward disciplinary matters. The disciplinary decisionmaking system shall be employed as the disciplinary system
in facilities under the jurisdiction of the Division of Juvenile Facilities, and shall provide a framework for handling disciplinary
matters in a manner that is consistent, timely, proportionate, and ensures the due process rights of wards. The department shall
develop and implement a system of graduated sanctions that distinguishes between minor, intermediate, and serious misconduct.
The department may not extend a ward's discharge consideration date * * * . The department shall promulgate regulations to
implement a table of sanctions to be used in determining discharge consideration date extensions. The department also may
promulgate regulations to establish a process for granting wards who have successfully responded to disciplinary sanctions a
reduction of up to 50 percent of any time acquired for disciplinary matters.


(f) This section shall * * * remain in effect only until January 1, 2013, and * * * as of * * * that date is repealed, unless
a later enacted statute, that * * * is enacted before January 1, 2013, deletes or extends * * * that date.


SEC. 95. Section 1719 of the Welfare and Institutions Code, as added by Section 13 of Chapter 729 of the Statutes of 2010,
is amended to read:


<< CA WEL & INST § 1719 >>


1719. (a) The following powers and duties shall be exercised and performed by the Juvenile Parole Board: discharges of
commitment, orders for discharge from the jurisdiction of the Division of Juvenile Facilities to the jurisdiction of the committing
court, and disciplinary appeals.


(b) Any ward may appeal a decision by the Juvenile Parole Board to deny discharge to a panel comprised of at least two
commissioners.
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(c) The following powers and duties shall be exercised and performed by the Division of Juvenile Facilities: return of
persons to the court of commitment for redisposition by the court or a reentry disposition, determination of offense category,
setting of discharge consideration dates, conducting annual reviews, treatment program orders, institution placements, furlough
placements, return of nonresident persons to the jurisdiction of the state of legal residence, disciplinary decisionmaking, and
referrals pursuant to Section 1800.


(d) The department shall promulgate policies and regulations implementing a departmentwide system of graduated sanctions
for addressing ward disciplinary matters. The disciplinary decisionmaking system shall be employed as the disciplinary system
in facilities under the jurisdiction of the Division of Juvenile Facilities, and shall provide a framework for handling disciplinary
matters in a manner that is consistent, timely, proportionate, and ensures the due process rights of wards. The department shall
develop and implement a system of graduated sanctions that distinguishes between minor, intermediate, and serious misconduct.
The department may not extend a ward's discharge consideration date * * * . The department shall promulgate regulations to
implement a table of sanctions to be used in determining discharge consideration date extensions. The department also may
promulgate regulations to establish a process for granting wards who have successfully responded to disciplinary sanctions a
reduction of * * * any time acquired for disciplinary matters.


(e) This section shall become operative on January 1, 2013.


SEC. 96. Section 1719.5 of the Welfare and Institutions Code is amended to read:


<< CA WEL & INST § 1719.5 >>


1719.5. (a) This section shall become operative on the 90th day after the enactment of the act adding this section 4 .


(b) The following powers and duties shall be exercised and performed by the Juvenile Parole Board: discharges of commitment,
orders for discharge from the jurisdiction of the Division of Juvenile Facilities to the jurisdiction of the committing court,
revocation or suspension of parole, and disciplinary appeals.


(c) Any ward may appeal a decision by the Juvenile Parole Board to deny discharge to a panel comprised of at least two
commissioners.


(d) The following powers and duties shall be exercised and performed by the Division of Juvenile Facilities: return of
persons to the court of commitment for redisposition by the court or a reentry disposition, determination of offense category,
setting of discharge consideration dates, conducting annual reviews, treatment program orders, institution placements, furlough
placements, return of nonresident persons to the jurisdiction of the state of legal residence, disciplinary decisionmaking, and
referrals pursuant to Section 1800.


(e) The department shall promulgate policies and regulations implementing a departmentwide system of graduated sanctions
for addressing ward disciplinary matters. The disciplinary decisionmaking system shall be employed as the disciplinary system
in facilities under the jurisdiction of the Division of Juvenile Facilities, and shall provide a framework for handling disciplinary
matters in a manner that is consistent, timely, proportionate, and ensures the due process rights of wards. The department shall
develop and implement a system of graduated sanctions that distinguishes between minor, intermediate, and serious misconduct.
The department may extend a ward's discharge consideration date, subject to appeal pursuant to subdivision (c), from one to
not more than 12 months, inclusive, for a sustained serious misconduct violation if all other sanctioning options have been
considered and determined to be unsuitable in light of the ward's previous case history and the circumstances of the misconduct.
In any case in which a discharge consideration date has been extended, the disposition report shall clearly state the reasons for
the extension. The length of any discharge consideration date extension shall be based on the seriousness of the misconduct,
the ward's prior disciplinary history, the ward's progress toward treatment objectives, the ward's earned program credits, and
any extenuating or mitigating circumstances. The department shall promulgate regulations to implement a table of sanctions to
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be used in determining discharge consideration date extensions. The department also may promulgate regulations to establish
a process for granting wards who have successfully responded to disciplinary sanctions a reduction of up to 50 percent of any
time acquired for disciplinary matters.


(f) This section applies only to a ward who is discharged from state jurisdiction to the jurisdiction of the committing court on
or after the operative date of this section.


(g) This section shall * * * remain in effect only until January 1, 2013, and * * * as of * * * that date is repealed, unless
a later enacted statute, that * * * is enacted before January 1, 2013, deletes or extends * * * that date.


SEC. 97. Section 1725 of the Welfare and Institutions Code is amended to read:


<< CA WEL & INST § 1725 >>


1725. (a) Commencing July 1, 2005, the Board of Parole Hearings shall succeed, and shall exercise and perform all powers and
duties previously granted to, exercised by, and imposed upon the Youthful Offender Parole Board and Youth Authority Board,
as authorized by this article. The Youthful Offender Parole Board and Youth Authority Board are abolished.


(b) Commencing January 1, 2007, all commissioners appointed and trained to hear juvenile parole matters, together with their
duties prescribed by law as functions of the Board of Parole Hearings concerning wards under the jurisdiction of the Department
of Corrections and Rehabilitation, are transferred to the * * * Director of the Division of Juvenile Justice.


SEC. 98. Section 1731.5 of the Welfare and Institutions Code is amended to read:


<< CA WEL & INST § 1731.5 >>


1731.5. (a) After certification to the Governor as provided in this article, a court may commit to the Division of Juvenile Facilities
any person who meets all of the following:


(1) Is convicted of an offense described in subdivision (b) of Section 707 or subdivision (c) of Section 290.008 of the Penal Code.


(2) Is found to be less than 21 years of age at the time of apprehension.


(3) Is not sentenced to death, imprisonment for life, with or without the possibility of parole, whether or not pursuant to Section
190 of the Penal Code, imprisonment for 90 days or less, or the payment of a fine, or after having been directed to pay a fine,
defaults in the payment thereof, and is subject to imprisonment for more than 90 days under the judgment.


(4) Is not granted probation, or was granted probation and that probation is revoked and terminated.


(b) The Division of Juvenile Facilities shall accept a person committed to it pursuant to this article if it believes that the person


can be materially benefitted 5  by its reformatory and educational discipline, and if it has adequate facilities to provide that care.


(c) Any person under 18 years of age who is not committed to the division pursuant to this section may be transferred to the
authority by the Secretary of the Department of Corrections and Rehabilitation with the approval of the * * * Director of
the Division of Juvenile Justice. In sentencing a person under 18 years of age, the court may order that the person shall be
transferred to the custody of the Division of Juvenile Facilities pursuant to this subdivision. If the court makes this order and the
division fails to accept custody of the person, the person shall be returned to court for resentencing. The transfer shall be solely
for the purposes of housing the inmate, allowing participation in the programs available at the institution by the inmate, and
allowing division parole supervision of the inmate, who, in all other aspects shall be deemed to be committed to the Department
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of Corrections and Rehabilitation and shall remain subject to the jurisdiction of the Secretary of the Department of Corrections
and Rehabilitation and the Board of Parole Hearings. Notwithstanding subdivision (b) of Section 2900 of the Penal Code, the
secretary, with the concurrence of the * * * director, may designate a facility under the jurisdiction of the * * * director as
a place of reception for any person described in this subdivision.


The * * * director shall have the same powers with respect to an inmate transferred pursuant to this subdivision as if the
inmate had been committed or transferred to the Division of Juvenile Facilities either under the Arnold–Kennick Juvenile Court
Law or subdivision (a).


The duration of the transfer shall extend until any of the following occurs:


(1) The * * * director orders the inmate returned to the Department of Corrections and Rehabilitation.


(2) The inmate is ordered discharged by the Board of Parole Hearings.


(3) The inmate reaches 18 years of age. However, if the inmate's period of incarceration would be completed on or before the
inmate's 21st birthday, the * * * director may continue to house the inmate until the period of incarceration is completed.


SEC. 99. Section 1752.16 of the Welfare and Institutions Code, as added by Section 3 of Chapter 7 of the Statutes of 2012,
is amended to read:


<< CA WEL & INST § 1752.16 >>


1752.16. (a) The chief of the Division of Juvenile Facilities, with approval of the Director of Finance, may enter into contracts
with any county of this state for the Division of Juvenile Facilities to furnish housing to a ward who was in the custody of the
Division of Juvenile Facilities on December 12, 2011, and whose commitment was recalled based on both of the following:


(1) The ward was committed to the Division of Juvenile Facilities for the commission of an offense described in subdivision
(c) of Section 290.008 of the Penal Code.


(2) The ward has not been adjudged a ward of the court pursuant to Section 602 for commission of an offense described in
subdivision (b) of Section 707.


(b) It is the intent of the Legislature in enacting this act to address the California Supreme Court's ruling in In re C.H. (2011)


53 Cal.4th 94 6 .


(c) Notwithstanding Sections 11010 and 11270 of the Government Code, any county entering into a contract pursuant
to this section shall not be required to reimburse the state.


SEC. 100. Section 1752.81 of the Welfare and Institutions Code is amended to read:


<< CA WEL & INST § 1752.81 >>


1752.81. (a) Whenever the * * * Director of the Division of Juvenile Justice has in his or her possession in trust funds of a
ward committed to the division, the funds may be released for any purpose when authorized by the ward. When the sum held
in trust for any ward by the * * * director exceeds five hundred dollars ($500), the amount in excess of five hundred dollars
($500) may be expended by the * * * director pursuant to a lawful order of a court directing payment of the funds, without
the authorization of the ward thereto.
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(b) Whenever an adult or minor is committed to or housed in a Division of Juvenile Facilities facility and he or she owes a
restitution fine imposed pursuant to Section 13967 of the Government Code, as operative on or before September 28, 1994, or
Section 1202.4 or 1203.04 of the Penal Code, as operative on or before August 2, 1995, or pursuant to Section 729.6, 730.6 or
731.1, as operative on or before August 2, 1995, the * * * director shall deduct the balance owing on the fine amount from the
trust account deposits of a ward, up to a maximum of 50 percent of the total amount held in trust, unless prohibited by federal
law. The * * * director shall transfer that amount to the California Victim Compensation and Government Claims Board for
deposit in the Restitution Fund in the State Treasury. Any amount so deducted shall be credited against the amount owing on
the fine. The sentencing court shall be provided a record of the payments.


(c) Whenever an adult or minor is committed to, or housed in, a Division of Juvenile Facilities facility and he or she owes
restitution to a victim imposed pursuant to Section 13967 of the Government Code, as operative on or before September 28,
1994, or Section 1202.4 or 1203.04 of the Penal Code, as operative on or before August 2, 1995, or pursuant to Section 729.6,
730.6, or 731.1, as operative on or before August 2, 1995, the * * * director shall deduct the balance owing on the order amount
from the trust account deposits of a ward, up to a maximum of 50 percent of the total amount held in trust, unless prohibited by
federal law. The * * * director shall transfer that amount directly to the victim. If the restitution is owed to a person who has
filed an application with the Victims of Crime Program, the * * * director shall transfer that amount to the California Victim
Compensation and Government Claims Board for direct payment to the victim or payment shall be made to the Restitution
Fund to the extent that the victim has received assistance pursuant to that program. The sentencing court shall be provided a
record of the payments made to victims and of the payments deposited to the Restitution Fund pursuant to this subdivision.


(d) Any compensatory or punitive damages awarded by trial or settlement to a minor or adult committed to the Division of
Juvenile Facilities in connection with a civil action brought against any federal, state, or local jail or correctional facility, or
any official or agent thereof, shall be paid directly, after payment of reasonable attorney's fees and litigation costs approved by
the court, to satisfy any outstanding restitution orders or restitution fines against the minor or adult. The balance of any award
shall be forwarded to the minor or adult committed to the Division of Juvenile Facilities after full payment of all outstanding
restitution orders and restitution fines subject to subdivision (e). The Division of Juvenile Facilities shall make all reasonable
efforts to notify the victims of the crime for which the minor or adult was committed concerning the pending payment of any
compensatory or punitive damages. This subdivision shall apply to cases settled or awarded on or after April 26, 1996, pursuant
to Sections 807 and 808 of Title VIII of the federal Prison Litigation Reform Act of 1995 (P.L. 104–134; 18 U.S.C. Sec. 3626
(Historical and Statutory Notes)).


(e) The * * * director shall deduct and retain from the trust account deposits of a ward, unless prohibited by federal law, an
administrative fee that totals 10 percent of any amount transferred pursuant to subdivision (b) and (c), or 5 percent of any amount
transferred pursuant to subdivision (d). The * * * director shall deposit the administrative fee moneys in a special deposit
account for reimbursing administrative and support costs of the restitution and victims program of the Division of Juvenile
Facilities. The * * * director, at his or her discretion, may retain any excess funds in the special deposit account for future
reimbursement of the division's administrative and support costs for the restitution and victims program or may transfer all or
part of the excess funds for deposit in the Restitution Fund.


(f) When a ward has both a restitution fine and a restitution order from the sentencing court, the Division of Juvenile Facilities
shall collect the restitution order first pursuant to subdivision (c).


(g) Notwithstanding subdivisions (a), (b), and (c), whenever the * * * director holds in trust a ward's funds in excess of five
dollars ($5) and the ward cannot be located, after one year from the date of discharge, absconding from the Division of Juvenile
Facilities supervision, or escape, the Division of Juvenile Facilities shall apply the trust account balance to any unsatisfied
victim restitution order or fine owed by that ward. If the victim restitution order or fine has been satisfied, the remainder of
the ward's trust account balance, if any, shall be transferred to the Benefit Fund to be expended pursuant to Section 1752.5. If
the victim to whom a particular ward owes restitution cannot be located, the moneys shall be transferred to the Benefit Fund
to be expended pursuant to Section 1752.5.
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SEC. 101. Section 1764.2 of the Welfare and Institutions Code is amended to read:


<< CA WEL & INST § 1764.2 >>


1764.2. (a) Notwithstanding any other provision of law, the * * * Director of the Division of Juvenile Justice or the * * *
director's designee shall release the information described in Section 1764 regarding a person committed to the Division of
Juvenile Facilities, to the victim of the offense, the next of kin of the victim, or his or her representative as designated by the
victim or next of kin pursuant to Section 1767, upon request, unless the court has ordered confidentiality under subdivision
(c) of Section 676. The victim or the next of kin shall be identified by the court or the probation department in the offender's
commitment documents before the * * * director is required to disclose this information.


(b) The * * * Director of the Division of Juvenile Justice or the * * * director's designee shall, with respect to
persons committed to the Division of Juvenile Facilities, including persons committed to the Department of Corrections and
Rehabilitation who have been transferred to the Division of Juvenile Facilities, inform each victim of that offense, the victim's
next of kin, or his or her representative as designated by the victim or next of kin pursuant to Section 1767, of his or her right
to request and receive information pursuant to subdivision (a) and Section 1767.


SEC. 102. Section 1766 of the Welfare and Institutions Code, as amended by Section 15 of Chapter 729 of the Statutes of 2010,
is amended to read:


<< CA WEL & INST § 1766 >>


1766. (a) This section applies only to a ward who is released to parole supervision prior to the operative date of the act adding


this subdivision 7 .


(b) Subject to Sections 733 and 1767.35, and subdivision (c) of this section, if a person has been committed to the Department
of Corrections and Rehabilitation, Division of Juvenile Facilities, the Juvenile Parole Board, according to standardized review
and appeal procedures established by the board in policy and regulation and subject to the powers and duties enumerated in
subdivision (b) of Section 1719, may do any of the following:


(1) Permit the ward his or her liberty under supervision and upon conditions it believes are best designed for the protection
of the public.


(2) Order his or her confinement under conditions it believes best designed for the protection of the public pursuant to the
purposes set forth in Section 1700, except that a person committed to the division pursuant to Section 731 or 1731.5 may not
be held in physical confinement for a total period of time in excess of the maximum periods of time set forth in Section 731.
Nothing in this subdivision limits the power of the board to retain the minor or the young adult on parole status for the period
permitted by Sections 1769, 1770, and 1771.


(3) Order reconfinement or renewed release under supervision as often as conditions indicate to be desirable.


(4) Revoke or modify any parole or disciplinary appeal order.


(5) Modify an order of discharge if conditions indicate that the modification is desirable and when that modification is to the
benefit of the person committed to the division.


(6) Discharge him or her from its control when it is satisfied that discharge is consistent with the protection of the public.
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(c) The following provisions shall apply to any ward eligible for release on parole on or after September 1, 2007, who was
committed to the custody of the Division of Juvenile Facilities for an offense other than one described in subdivision (b) of
Section 707 or subdivision (c) of Section 290.008 of the Penal Code:


(1) The county of commitment shall supervise the reentry of any ward released on parole on or after September 1, 2007, who
was committed to the custody of the division for committing an offense other than those described in subdivision (b) of Section
707 or subdivision (c) of Section 290.008 of the Penal Code.


(2) Not less than 60 days prior to the scheduled parole consideration hearing of a ward described in this subdivision, the division
shall provide to the probation department and the court of the committing county, and the ward's counsel, if known, the most
recent written review prepared pursuant to Section 1720, along with notice of the parole consideration hearing date.


(3)(A) Not less than 30 days prior to the scheduled parole consideration hearing, the division shall notify the ward of the date
and location of the parole consideration hearing. A ward shall have the right to contact his or her parent or guardian, if he or
she can reasonably be located, to inform the parent or guardian of the date and location of the parole consideration hearing.
The division shall also allow the ward to inform other persons identified by the ward, if they can reasonably be located, and
who are considered by the division as likely to contribute to a ward's preparation for the parole consideration hearing or the
ward's postrelease success.


(B) This paragraph shall not apply if either of the following conditions is met:


(i) A minor chooses not to contact his or her parents, guardians, or other persons and the director of the division facility
determines it would be in the best interest of the minor not to contact the parents, guardians, or other persons.


(ii) A person 18 years of age or older does not consent to the contact.


(C) Upon intake of a ward into a division facility, and again upon attaining 18 years of age while in the custody of the division,
an appropriate staff person shall explain the provisions of subparagraphs (A) and (B), using language clearly understandable
to the ward.


(D) Nothing in this paragraph shall be construed to limit the right of a ward to an attorney under any other law.


(4) Not less than 30 days prior to the scheduled parole consideration hearing of a ward described in this subdivision, the probation
department of the committing county may provide the division with its written plan for the reentry supervision of the ward. At
the parole consideration hearing, the Board of Parole Hearings shall, in determining whether the ward is to be released, consider
a reentry supervision plan submitted by the county.


(5) Any ward described in this subdivision who is granted parole shall be placed on parole jurisdiction for up to 15 court days
following his or her release. The board shall notify the probation department and the court of the committing county within
48 hours of a decision to release a ward.


(6) Within 15 court days of the release by the division of a ward described in this subdivision, the committing court shall
convene a reentry disposition hearing for the ward. The purpose of the hearing shall be for the court to identify those conditions
of probation that are appropriate under all the circumstances of the case. The court shall, to the extent it deems appropriate,
incorporate a reentry plan submitted by the county probation department and reviewed by the board into its disposition order.
At the hearing the ward shall be fully informed of the terms and conditions of any order entered by the court, including the
consequences for any violation thereof. The procedure of the reentry disposition hearing shall otherwise be consistent with
the rules, rights, and procedures applicable to delinquency disposition hearings as described in Article 17 (commencing with
Section 675) of Chapter 2 of Part 1 of Division 2.
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(7) The division shall have no further jurisdiction over a ward described in this subdivision who is released on parole by the
board upon the ward's court appearance pursuant to paragraph (5).


(d) Within 60 days of intake, the division shall provide the court and the probation department with a treatment plan for the ward.


(e) A ward shall be entitled to an appearance hearing before a panel of board commissioners for any action that would result in
the extension of a parole consideration date pursuant to subdivision (d) of Section 5076.1 of the Penal Code.


(f) The department shall promulgate policies and regulations to implement this section.


(g) Commencing on July 1, 2004, and annually thereafter, for the preceding fiscal year, the department shall collect and make
available to the public the following information:


(1) The total number of ward case reviews conducted by the division and the board, categorized by guideline category.


(2) The number of parole consideration dates for each category set at guideline, above guideline, and below guideline.


(3) The number of ward case reviews resulting in a change to a parole consideration date, including the category assigned to
the ward, the amount of time added to or subtracted from the parole consideration date, and the specific reason for the change.


(4) The percentage of wards who have had a parole consideration date changed to a later date, the percentage of wards who
have had a parole consideration date changed to an earlier date, and the average annual time added or subtracted per case.


(5) The number and percentage of wards who, while confined or on parole, are charged with a new misdemeanor or felony
criminal offense.


(6) Any additional data or information identified by the department as relevant.


(h) As used in subdivision (g), the term “ward case review” means any review of a ward that changes, maintains, or appreciably
affects the programs, treatment, or placement of a ward.


(i) This section shall * * * remain in effect only until January 1, 2013, and * * * as of * * * that date is repealed, unless
a later enacted statute, that * * * is enacted before January 1, 2013, deletes or extends * * * that date.


SEC. 103. Section 1766 of the Welfare and Institutions Code, as amended by Section 80 of Chapter 36 of the Statutes of 2011,
is amended to read:


<< CA WEL & INST § 1766 >>


1766. (a) Subject to Sections 733 and 1767.35, and subdivision (b) of this section, if a person has been committed to
the Department of Corrections and Rehabilitation, Division of Juvenile Facilities, the Juvenile Parole Board, according to
standardized review and appeal procedures established by the board in policy and regulation and subject to the powers and
duties enumerated in subdivision (a) of Section 1719, may do any of the following:


(1) Set a date on which the ward shall be discharged from the jurisdiction of the Division of Juvenile Facilities and permitted his
or her liberty under supervision of probation and subject to the jurisdiction of the committing court pursuant to subdivision (b).
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(2) Order his or her confinement under conditions the board believes best designed for the protection of the public pursuant to
the purposes set forth in Section 1700, except that a person committed to the division pursuant to Section 731 or 1731.5 may
not be held in physical confinement for a total period of time in excess of the maximum periods of time set forth in Section 731.


(3) Discharge him or her from any formal supervision when the board is satisfied that discharge is consistent with the protection
of the public.


(b) The following provisions shall apply to any ward eligible for discharge from his or her commitment to the custody of the
Department of Corrections and Rehabilitation, Division of Juvenile Facilities. Any order entered by the court pursuant to this
subdivision shall be consistent with evidence-based practices and the interest of public safety.


(1) The county of commitment shall supervise the reentry of any ward still subject to the court's jurisdiction and discharged
from the jurisdiction of the Division of Juvenile Facilities. The conditions of the ward's supervision shall be established by the
court pursuant to the provisions of this section.


(2) Not less than 60 days prior to the scheduled discharge consideration hearing of a ward described in this subdivision, the
division shall provide to the probation department and the court of the committing county, and the ward's counsel, if known, the
most recent written review prepared pursuant to Section 1720, along with notice of the discharge consideration hearing date.


(3)(A) Not less than 30 days prior to the scheduled discharge consideration hearing, the division shall notify the ward of the
date and location of the discharge consideration hearing. A ward shall have the right to contact his or her parent or guardian,
if he or she can reasonably be located, to inform the parent or guardian of the date and location of the discharge consideration
hearing. The division shall also allow the ward to inform other persons identified by the ward, if they can reasonably be located,
and who are considered by the division as likely to contribute to a ward's preparation for the discharge consideration hearing
or the ward's postrelease success.


(B) This paragraph shall not apply if either of the following conditions is met:


(i) A minor chooses not to contact his or her parents, guardians, or other persons and the director of the division facility
determines it would be in the best interest of the minor not to contact the parents, guardians, or other persons.


(ii) A person 18 years of age or older does not consent to the contact.


(C) Upon intake of a ward committed to a division facility, and again upon attaining 18 years of age while serving his or her
commitment in the custody of the division, an appropriate staff person shall explain the provisions of subparagraphs (A) and
(B), using language clearly understandable to the ward.


(D) Nothing in this paragraph shall be construed to limit the right of a ward to an attorney under any other law.


(4) Not less than 30 days prior to the scheduled discharge consideration hearing of a ward described in this subdivision, the
probation department of the committing county may provide the division with its written plan for the reentry supervision of the
ward. At the discharge consideration hearing, the Juvenile Parole Board shall, in determining whether the ward is to be released,
consider a reentry supervision plan submitted by the county.


(5) If the Juvenile Parole Board determines that a ward is ready for discharge to county supervision pursuant to subdivision (a),
the board shall set a date for discharge from the jurisdiction of the Division of Juvenile Facilities no less than 14 days after the
date of such determination. The board shall also record any postrelease recommendations for the ward. These recommendations
will be sent to the committing court responsible for setting the ward's conditions of supervision no later than seven days from
the date of such determination.
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(6) No more than four days but no less than one day prior to the scheduled date of the reentry disposition hearing before
the committing court, the Division of Juvenile Facilities shall transport and deliver the ward to the custody of the probation
department of the committing county. On or prior to a ward's date of discharge from the Division of Juvenile Facilities, the
committing court shall convene a reentry disposition hearing for the ward. The purpose of the hearing shall be for the court to
identify those conditions of supervision that are appropriate under all the circumstances of the case and consistent with evidence-
based practices. The court shall, to the extent it deems appropriate, incorporate postrelease recommendations made by the board
as well as any reentry plan submitted by the county probation department and reviewed by the board into its disposition order.
At the hearing the ward shall be fully informed of the terms and conditions of any order entered by the court, including the
consequences for any violation thereof. The procedure of the reentry disposition hearing shall otherwise be consistent with
the rules, rights, and procedures applicable to delinquency disposition hearings as described in Article 17 (commencing with
Section 675) of Chapter 2 of Part 1 of Division 2.


(7) The Department of Corrections and Rehabilitation shall have no further jurisdiction over a ward who is discharged by the
board.


(8) Notwithstanding any other law or any other provision of this section * * * , commencing January 1, 2013, all wards who
remain on parole under the jurisdiction of the Division of Juvenile Facilities shall be discharged * * * , except for wards
who are in custody pending revocation proceedings or serving a term of revocation. A ward that is pending revocation
proceedings or serving a term of revocation shall be discharged after serving his or her revocation term, including any
revocation extensions, or when any allegations of violating the terms and conditions of his or her parole are not sustained.


(c) Within 60 days of intake, the Division of Juvenile Facilities shall provide the court and the probation department with a
treatment plan for the ward.


(d) Commencing January 1, 2013, and annually thereafter, for the preceding fiscal year, the department shall collect and make
available to the public the following information:


(1) The total number of ward case reviews conducted by the division and the board, categorized by guideline category.


(2) The number of discharge consideration dates for each category set at guideline, above guideline, and below guideline.


(3) The number of ward case reviews resulting in a change to a discharge consideration date, including the category assigned
to the ward and the specific reason for the change.


(4) The percentage of wards who have had a discharge consideration date changed to a later date, the percentage of wards who
have had a discharge consideration date changed to an earlier date, and the average annual time added or subtracted per case.


(5) The number and percentage of wards who, while confined or on parole, are charged with a new misdemeanor or felony
criminal offense.


(6) Any additional data or information identified by the department as relevant.


(e) As used in subdivision (d), the term “ward case review” means any review of a ward that changes, maintains, or appreciably
affects the programs, treatment, or placement of a ward.


(f) This section shall become operative on January 1, 2013.
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SEC. 104. Section 1766.01 of the Welfare and Institutions Code is amended to read:


<< CA WEL & INST § 1766.01 >>


1766.01. (a) This section shall become operative on the 90th day after the enactment of the act adding this section.


(b) Subject to Sections 733 and 1767.36, and subdivision (c) of this section, if a person has been committed to the Department
of Corrections and Rehabilitation, Division of Juvenile Facilities, the Juvenile Parole Board, according to standardized review
and appeal procedures established by the board in policy and regulation and subject to the powers and duties enumerated in
subdivision (b) of Section 1719.5, may do any of the following:


(1) Set a date on which the ward shall be discharged from the jurisdiction of the Division of Juvenile Facilities and permitted his
or her liberty under supervision of probation and subject to the jurisdiction of the committing court pursuant to subdivision (c).


(2) Order his or her confinement under conditions the board believes best designed for the protection of the public pursuant to
the purposes set forth in Section 1700, except that a person committed to the division pursuant to Section 731 or 1731.5 may
not be held in physical confinement for a total period of time in excess of the maximum periods of time set forth in Section 731.


(3) Discharge him or her from any formal supervision when the board is satisfied that discharge is consistent with the protection
of the public.


(c) The following provisions shall apply to any ward eligible for discharge from his or her commitment to the custody of the
Department of Corrections and Rehabilitation, Division of Juvenile Facilities. Any order entered by the court pursuant to this
subdivision shall be consistent with evidence-based practices and the interest of public safety.


(1) The county of commitment shall supervise the reentry of any ward still subject to the court's jurisdiction and discharged
from the jurisdiction of the Division of Juvenile Facilities. The conditions of the ward's supervision shall be established by the
court pursuant to the provisions of this section.


(2) Not less than 60 days prior to the scheduled discharge consideration hearing of a ward described in this subdivision, the
division shall provide to the probation department and the court of the committing county, and the ward's counsel, if known, the
most recent written review prepared pursuant to Section 1720, along with notice of the discharge consideration hearing date.


(3)(A) Not less than 30 days prior to the scheduled discharge consideration hearing, the division shall notify the ward of the
date and location of the discharge consideration hearing. A ward shall have the right to contact his or her parent or guardian,
if he or she can reasonably be located, to inform the parent or guardian of the date and location of the discharge consideration
hearing. The division shall also allow the ward to inform other persons who are identified by the ward, if they can reasonably
be located, and who are considered by the division as likely to contribute to a ward's preparation for the discharge consideration
hearing or the ward's postrelease success.


(B) This paragraph shall not apply if either of the following conditions is met:


(i) A minor chooses not to contact his or her parents, guardians, or other persons and the director of the division facility
determines it would be in the best interest of the minor not to contact the parents, guardians, or other persons.


(ii) A person 18 years of age or older does not consent to the contact.
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(C) Upon intake of a ward committed to a division facility, and again upon attaining 18 years of age while serving his or her
commitment in the custody of the division, an appropriate staff person shall explain the provisions of subparagraphs (A) and
(B), using language clearly understandable to the ward.


(D) Nothing in this paragraph shall be construed to limit the right of a ward to an attorney under any other law.


(4) Not less than 30 days prior to the scheduled discharge consideration hearing of a ward described in this subdivision, the
probation department of the committing county may provide the division with its written plan for the reentry supervision of the
ward. At the discharge consideration hearing, the Juvenile Parole Board shall, in determining whether the ward is to be released,
consider a reentry supervision plan submitted by the county.


(5) If the Juvenile Parole Board determines that a ward is ready for discharge to county supervision pursuant to subdivision (b),
the board shall set a date for discharge from the jurisdiction of the Division of Juvenile Facilities no less than 14 days after the
date of that determination. The board shall also record any postrelease recommendations for the ward. These recommendations
will be sent to the committing court responsible for setting the ward's conditions of supervision no later than seven days from
the date of that determination.


(6) No more than four days but no less than one day prior to the scheduled date of the reentry disposition hearing before
the committing court, the Division of Juvenile Facilities shall transport and deliver the ward to the custody of the probation
department of the committing county. On or prior to a ward's date of discharge from the Division of Juvenile Facilities, the
committing court shall convene a reentry disposition hearing for the ward. The purpose of the hearing shall be for the court to
identify those conditions of supervision that are appropriate under all the circumstances of the case and consistent with evidence-
based practices. The court shall, to the extent it deems appropriate, incorporate postrelease recommendations made by the board
as well as any reentry plan submitted by the county probation department and reviewed by the board into its disposition order.
At the hearing the ward shall be fully informed of the terms and conditions of any order entered by the court, including the
consequences for any violation thereof. The procedure of the reentry disposition hearing shall otherwise be consistent with
the rules, rights, and procedures applicable to delinquency disposition hearings as described in Article 17 (commencing with
Section 675) of Chapter 2 of Part 1 of Division 2.


(7) The Department of Corrections and Rehabilitation shall have no further jurisdiction over a ward who is discharged by the
board.


(d) Within 60 days of intake, the Division of Juvenile Facilities shall provide the court and the probation department with a
treatment plan for the ward.


(e) Commencing July 1, 2011, and annually thereafter, for the preceding fiscal year, the department shall collect and make
available to the public the following information:


(1) The total number of ward case reviews conducted by the division and the board, categorized by guideline category.


(2) The number of discharge consideration dates for each category set at guideline, above guideline, and below guideline.


(3) The number of ward case reviews resulting in a change to a discharge consideration date, including the category assigned
to the ward and the specific reason for the change.


(4) The percentage of wards who have had a discharge consideration date changed to a later date, the percentage of wards who
have had a discharge consideration date changed to an earlier date, and the average annual time added or subtracted per case.
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(5) The number and percentage of wards who, while confined or on parole, are charged with a new misdemeanor or felony
criminal offense.


(6) Any additional data or information identified by the department as relevant.


(f) As used in subdivision (e), the term “ward case review” means any review of a ward that changes, maintains, or appreciably
affects the programs, treatment, or placement of a ward.


(g) This section applies only to a ward who is discharged from state jurisdiction to the jurisdiction of the committing court on
or after the operative date of this section.


(h) This section shall * * * remain in effect only until January 1, 2013, and * * * as of * * * that date is repealed, unless
a later enacted statute, that * * * is enacted before January 1, 2013, deletes or extends * * * that date.


SEC. 105. Section 1767.3 of the Welfare and Institutions Code is amended to read:


<< CA WEL & INST § 1767.3 >>


1767.3. (a) The Juvenile Parole Board may suspend, cancel, or revoke any parole and may order returned to custody, as specified
in Section 1767.35, any person under the jurisdiction of the Division of Juvenile Parole Operations.


(b) The written order of the * * * Director of the Division of Juvenile Justice is a sufficient warrant for any peace officer to
return to custody any person under the jurisdiction of the Division of Juvenile Parole Operations.


(c) The written order of the * * * Director of the Division of Juvenile Justice is a sufficient warrant for any peace officer to
return to custody, pending further proceedings before the Juvenile Parole Board, any person under the jurisdiction of the Division
of Juvenile Parole Operations, or for any peace officer to return to custody any person who has escaped from the custody of the
Division of Juvenile Facilities or from any institution or facility in which he or she has been placed by the division.


(d) All peace officers shall execute the orders in like manner as a felony warrant.


SEC. 106. Section 1767.35 of the Welfare and Institutions Code, as amended by Section 18 of Chapter 729 of the Statutes of
2010, is amended to read:


<< CA WEL & INST § 1767.35 >>


1767.35. (a) This section applies to a ward who is paroled prior to the 90th day after the enactment of the act adding this section 8 .


(b) A ward who has been committed to the Division of Juvenile Facilities for the commission of an offense described in
subdivision (b) of Section 707 or an offense described in subdivision (c) of Section 290.008 of the Penal Code and who has
been placed on parole subject to the jurisdiction of the Division of Juvenile Parole Operations shall, upon an alleged violation
of his or her conditions of parole, be subject to the juvenile parole revocation process and the jurisdiction of the Juvenile Parole
Board and shall be eligible for return to the custody of the Division of Juvenile Facilities upon the suspension, cancellation,
or revocation of parole.


(c) A parolee who is under the jurisdiction of the division for the commission of an offense not described in subdivision (b) of
Section 707 or subdivision (c) of Section 290.008 of the Penal Code shall be returned to the county of commitment upon the
suspension, cancellation, or revocation of parole. If a ward subject to this subdivision is detained by the Division of Juvenile
Parole Operations for the purpose of initiating proceedings to suspend, cancel, or revoke the ward's parole, the division shall
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notify the court and probation department of the committing county within 48 hours of the ward's detention that the ward is
subject to parole violation proceedings. Within 15 days of a parole violation notice from the division, the committing court shall
conduct a reentry disposition hearing for the ward. Pending the hearing, the ward may be detained by the division, provided that
the division shall deliver the ward to the custody of the probation department in the county of commitment not more than three
judicial days nor less than two judicial days prior to the reentry disposition hearing. At the hearing, at which the ward shall be
entitled to representation by counsel, the court shall consider the alleged violation of parole, the risks and needs presented by the
ward, and the reentry disposition programs and sanctions that are available for the ward, and enter a disposition order consistent
with these considerations and the protection of the public. The ward shall be fully informed by the court of the terms, conditions,
responsibilities, and sanctions that are relevant to the reentry plan that is adopted by the court. Upon delivery to the custody
of the probation department for local proceedings under this subdivision, the Division of Juvenile Facilities and the Board of
Parole Hearings shall have no further jurisdiction or parole supervision responsibility for a ward subject to this subdivision. The
procedure of the reentry disposition hearing, including the detention status of the ward in the event continuances are ordered by
the court, shall be consistent with the rules, rights, and procedures applicable to delinquency disposition hearings, as described
in Article 17 (commencing with Section 675) of Chapter 2 of Part 1 of Division 2.


(d) This section shall * * * remain in effect only until January 1, 2013, and * * * as of * * * that date is repealed, unless
a later enacted statute, that * * * is enacted before January 1, 2013, deletes or extends * * * that date.


SEC. 107. Section 1767.35 of the Welfare and Institutions Code, as added by Section 19 of Chapter 729 of the Statutes of 2010,
is amended to read:


<< CA WEL & INST § 1767.35 >>


1767.35. (a) For a ward discharged from the Division of Juvenile Facilities to the jurisdiction of the committing court, that person
may be detained by probation, for the purpose of initiating proceedings to modify the ward's conditions of supervision entered
pursuant to paragraph (6) of subdivision (b) of Section 1766 if there is probable cause to believe that the ward has violated any
of the court-ordered conditions of supervision. Within 15 days of detention, the committing court shall conduct a modification
hearing for the ward. Pending the hearing, the ward may be detained by probation. At the hearing authorized by this subdivision,
at which the ward shall be entitled to representation by counsel, the court shall consider the alleged violation of conditions
of supervision, the risks and needs presented by the ward, and the supervision programs and sanctions that are available for
the ward. Modification may include, as a sanction for a finding of a serious violation or a series of repeated violations of the
conditions of supervision, an order for the reconfinement of a ward under 18 years of age in a juvenile facility, or for the
reconfinement of a ward 18 years of age or older in a juvenile facility as authorized by Section 208.5, or for the reconfinement
of a ward 18 years of age or older in a local adult facility as authorized by subdivision (b), or the Division of Juvenile Facilities
as authorized by subdivision (c). The ward shall be fully informed by the court of the terms, conditions, responsibilities, and
sanctions that are relevant to the order that is adopted by the court. The procedure of the supervision modification hearing,
including the detention status of the ward in the event continuances are ordered by the court, shall be consistent with the rules,
rights, and procedures applicable to delinquency disposition hearings, as described in Article 17 (commencing with Section
675) of Chapter 2 of Part 1 of Division 2.


(b) Notwithstanding any other law, subject to Chapter 1.6 (commencing with Section 1980), and consistent with the maximum
periods of time set forth in Section 731, in any case in which a person who was committed to and discharged from the Department
of Corrections and Rehabilitation, Division of Juvenile Facilities to the jurisdiction of the committing court attains 18 years of
age prior to being discharged from the division or during the period of supervision by the committing court, the court may, upon a
finding that the ward violated his or her conditions of supervision and after consideration of the recommendation of the probation
officer and pursuant to a hearing conducted according to the provisions of subdivision (a), order that the person be delivered
to the custody of the sheriff for a period not to exceed a total of 90 days, as a custodial sanction consistent with the reentry
goals and requirements imposed by the court pursuant to paragraph (6) of subdivision (b) of Section 1766. Notwithstanding
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any other law, the sheriff may allow the person to come into and remain in contact with other adults in the county jail or in any
other county correctional facility in which he or she is housed.


(c) Notwithstanding any other law and subject to Chapter 1.6 (commencing with Section 1980), in any case in which a person
who was committed to and discharged from the Department of Corrections and Rehabilitation, Division of Juvenile Facilities,
to the jurisdiction of the committing court, the juvenile court may, upon a finding that the ward violated his or her conditions
of supervision and after consideration of the recommendation of the probation officer and pursuant to a hearing conducted
according to the provisions of subdivision (a), order that the person be returned to the custody of the Department of Corrections
and Rehabilitation, Division of Juvenile Facilities, for a specified amount of time no shorter than 90 days and no longer than
one year. This return shall be a sanction consistent with the reentry goals and requirements imposed by the court pursuant to
paragraph (6) of subdivision (b) of Section 1766. A decision to return a ward to the custody of the Division of Juvenile Facilities
can only be made pursuant to the court making the following findings: (1) that appropriate local options and programs have
been exhausted, and (2) that the ward has available confinement time that is greater than or equal to the length of the return.


(d) Upon ordering a ward to the custody of the Division of Juvenile Facilities, the court shall send to the Division of Juvenile
Facilities a copy of its order along with a copy of the ward's probation plans and history while under the supervision of the county.


(e) This section shall become operative on January 1, 2013.


SEC. 108. Section 1767.36 of the Welfare and Institutions Code is amended to read:


<< CA WEL & INST § 1767.36 >>


1767.36. (a) This section applies to a ward who is discharged from state jurisdiction to the jurisdiction of the committing court


on or after the 90th day after the enactment of the act adding this section 9 .


(b) For a ward discharged from the Division of Juvenile Facilities to the jurisdiction of the committing court, that person may be
detained by probation, for the purpose of initiating proceedings to modify the ward's conditions of supervision entered pursuant
to paragraph (6) of subdivision (c) of Section 1766.01 if there is probable cause to believe that a ward has violated any of
the court-ordered conditions of supervision. Within 15 days of detention, the committing court shall conduct a modification
hearing for the ward. Pending the hearing, the ward may be detained by probation. At the hearing authorized by this subdivision,
at which the ward shall be entitled to representation by counsel, the court shall consider the alleged violation of conditions
of supervision, the risks and needs presented by the ward, and the supervision programs and sanctions that are available for
the ward. Modification may include, as a sanction for a finding of a serious violation or a series of repeated violations of the
conditions of supervision, an order for the reconfinement of a ward under 18 years of age in a juvenile facility, or for the
reconfinement of a ward 18 years of age or older in a juvenile facility as authorized by Section 208.5, or for the reconfinement
of a ward 18 years of age or older in a local adult facility as authorized by subdivision (c), or the Division of Juvenile Facilities
as authorized by subdivision (d). The ward shall be fully informed by the court of the terms, conditions, responsibilities, and
sanctions that are relevant to the order that is adopted by the court. The procedure of the supervision modification hearing,
including the detention status of the ward in the event continuances are ordered by the court, shall be consistent with the rules,
rights, and procedures applicable to delinquency disposition hearings, as described in Article 17 (commencing with Section
675) of Chapter 2 of Part 1 of Division 2.


(c) Notwithstanding any other law, subject to Chapter 1.6. 10  (commencing with Section 1980), and consistent with the
maximum periods of time set forth in Section 731, in any case in which a person who was committed to and discharged from the
Department of Corrections and Rehabilitation, Division of Juvenile Facilities to the jurisdiction the committing court attains 18
years of age prior to being discharged from the division or during the period of supervision by the committing court, the court
may, upon a finding that the ward violated his or her conditions of supervision and after consideration of the recommendation
of the probation officer and pursuant to a hearing conducted according to the provisions of subdivision (b), order that the
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person be delivered to the custody of the sheriff for a period not to exceed a total of 90 days, as a custodial sanction consistent
with the reentry goals and requirements imposed by the court pursuant to paragraph (6) of subdivision (c) of Section 1766.01.
Notwithstanding any other law, the sheriff may allow the person to come into and remain in contact with other adults in the
county jail or in any other county correctional facility in which he or she is housed.


(d) Notwithstanding any other law and subject to Chapter 1.6 (commencing with Section 1980), in any case in which a person
who was committed to and discharged from the Department of Corrections and Rehabilitation, Division of Juvenile Facilities,
to the jurisdiction of the committing court, the juvenile court may, upon a finding that the ward violated his or her conditions
of supervision and after consideration of the recommendation of the probation officer and pursuant to a hearing conducted
according to the provisions of subdivision (b), order that the person be returned to the custody of the Department of Corrections
and Rehabilitation, Division of Juvenile Facilities, for a specified amount of time no shorter than 90 days and no longer than
one year. This return shall be a sanction consistent with the reentry goals and requirements imposed by the court pursuant to
paragraph (6) of subdivision (c) of Section 1766.01. A decision to return a ward to the custody of the Division of Juvenile
Facilities can only be made pursuant to the court making the following findings: (1) that appropriate local options and programs
have been exhausted, and (2) that the ward has available confinement time that is greater than or equal to the length of the return.


(e) Upon ordering a ward to the custody of the Division of Juvenile Facilities, the court shall send to the Division of Juvenile
Facilities a copy of its order along with a copy of the ward's probation plans and history while under the supervision of the county.


(f) This section shall * * * remain in effect only until January 1, 2013, and * * * as of * * * that date is repealed, unless
a later enacted statute, that * * * is enacted before January 1, 2013, deletes or extends * * * that date.


SEC. 109. Section 1769 of the Welfare and Institutions Code is amended to read:


<< CA WEL & INST § 1769 >>


1769. (a) Every person committed to the Department of * * * Corrections and Rehabilitation, Division of Juvenile Facilities,
by a juvenile court shall, except as provided in subdivision (b), be discharged upon the expiration of a two-year period of control
or when * * * he or she attains 21 years of age, whichever occurs later, unless an order for further detention has been made
by the committing court pursuant to Article 6 (commencing with Section 1800).


(b) Every person committed to the Department of * * * Corrections and Rehabilitation, Division of Juvenile Facilities, by
a juvenile court who has been found to be a person described in Section 602 by reason of the violation of any of the offenses
listed in subdivision (b) or paragraph (2) of subdivision (d) * * * of Section 707, or subdivision (c) of Section 290.008 of
the Penal Code, shall be discharged upon the expiration of a two-year period of control or when * * * he or she attains 25
years of age, whichever occurs later, unless an order for further detention has been made by the committing court pursuant to
Article 6 (commencing with Section 1800).


(c) Notwithstanding subdivision (b), on and after July 1, 2012, every person committed by a juvenile court to the
Department of Corrections and Rehabilitation, Division of Juvenile Facilities, who is found to be a person described in
Section 602 by reason of the violation of any of the offenses listed in subdivision (b) or paragraph (2) of subdivision (d) of
Section 707, or subdivision (c) of Section 290.008 of the Penal Code, shall be discharged upon the expiration of a two-year
period of control, or when he or she attains 23 years of age, whichever occurs later, unless an order for further detention
has been made by the committing court pursuant to Article 6 (commencing with Section 1800). This section shall not
apply to persons committed to the Department of Corrections and Rehabilitation, Division of Juvenile Facilities, by a
juvenile court prior to July 1, 2012, pursuant to subdivision (b).


SEC. 110. Section 1771 of the Welfare and Institutions Code is amended to read:
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<< CA WEL & INST § 1771 >>


1771. (a) Every person convicted of a felony and committed to the * * * Department of Corrections and Rehabilitation,
Division of Juvenile Facilities, shall be discharged when * * * he or she attains 25 years of age, unless an order for further
detention has been made by the committing court pursuant to Article 6 (commencing with Section 1800) or unless a petition is
filed under Article 5 * * * (commencing with Section 1780). In the event that a petition under Article 5 (commencing with
Section 1780) is filed, the division shall retain control until the final disposition of the proceeding under Article 5 (commencing
with Section 1780).


(b) Notwithstanding subdivision (a), on and after July 1, 2012, every person committed by a juvenile court to the
Department of Corrections and Rehabilitation, Division of Juvenile Facilities, who is found to be a person described
in Section 602 by reason of the violation of any of the offenses listed in subdivision (b) or paragraph (2) of subdivision
(d) of Section 707, or subdivision (c) of Section 290.008 of the Penal Code, shall be discharged upon the expiration of
a two-year period of control, or when the person attains 23 years of age, whichever occurs later, unless an order for
further detention has been made by the committing court pursuant to Article 6 (commencing with Section 1800). This
section shall not apply to persons committed to the Department of Corrections and Rehabilitation, Division of Juvenile
Facilities, by a juvenile court prior to July 1, 2012, pursuant to subdivision (a).


SEC. 111. Section 1800 of the Welfare and Institutions Code is amended to read:


<< CA WEL & INST § 1800 >>


1800. (a) Whenever the Division of Juvenile Facilities determines that the discharge of a person from the control of the division
at the time required by Section 1766, 1769, 1770, * * * or 1771, as applicable, would be physically dangerous to the public
because of the person's mental or physical deficiency, disorder, or abnormality that causes the person to have serious difficulty
controlling his or her dangerous behavior, the division, through * * * the Director of the Division of Juvenile Justice, shall
request the prosecuting attorney to petition the committing court for an order directing that the person remain subject to the
control of the division beyond that time. The petition shall be filed at least 90 days before the time of discharge otherwise
required. The petition shall be accompanied by a written statement of the facts upon which the division bases its opinion that
discharge from control of the division at the time stated would be physically dangerous to the public, but the petition may not
be dismissed and an order may not be denied merely because of technical defects in the application.


(b) The prosecuting attorney shall promptly notify the Division of Juvenile Facilities of a decision not to file a petition.


SEC. 112. Section 1800.5 of the Welfare and Institutions Code is amended to read:


<< CA WEL & INST § 1800.5 >>


1800.5. Notwithstanding any other provision of law, the Board of Parole Hearings may request the * * * Director of the
Division of Juvenile Justice to review any case in which the Division of Juvenile Facilities has not made a request to the
prosecuting attorney pursuant to Section 1800 and the board finds that the ward would be physically dangerous to the public
because of the ward's mental or physical deficiency, disorder, or abnormality that causes the person to have serious difficulty
controlling his or her dangerous behavior. Upon the board's request, a mental health professional designated by the * * *
director shall review the case and thereafter may affirm the finding or order additional assessment of the ward. If, after review,
the mental health designee affirms the initial finding, concludes that a subsequent assessment does not demonstrate that a ward
is subject to extended detention pursuant to Section 1800, or fails to respond to a request from the board within the timeframe
mandated by this section, the board thereafter may request the prosecuting attorney to petition the committing court for an
order directing that the person remain subject to the control of the division pursuant to Section 1800 if the board continues to
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find that the ward would be physically dangerous to the public because of the ward's mental or physical deficiency, disorder,
or abnormality that causes the person to have serious difficulty controlling his or her dangerous behavior. The board's request
to the prosecuting attorney shall be accompanied by a copy of the ward's file and any documentation upon which the board
bases its opinion, and shall include any documentation of the division's review and recommendations made pursuant to this
section. Any request for review pursuant to this section shall be submitted to the * * * director not less than 120 days before
the date of final discharge, and the review shall be completed and transmitted to the board not more than 15 days after the
request has been received.


SEC. 113. Section 1916 of the Welfare and Institutions Code is amended to read:


<< CA WEL & INST § 1916 >>


1916. (a) The California Voluntary Tattoo Removal Program is hereby established.


(b) To the extent that funds are appropriated for this purpose, the * * * Board of State and Community Corrections may
administer the program.


(c) The program shall be designed to serve individuals between 14 and 24 years of age, who are in the custody of the Department
of Corrections and Rehabilitation or county probation departments, who are on parole or probation, or who are in a community-
based organization serving at-risk youth.


(d) The board shall award grants in a competitive manner and on a geographically diverse basis, serving both northern and
southern California.


(e) The Division of Juvenile Facilities of the Department of Corrections and Rehabilitation, county probation departments,
community-based organizations, and relevant service providers may apply for the grants authorized by this section.


(f) Funds appropriated for purposes of this section shall be limited to federal funds.


(g) Tattoo removals shall be performed by licensed clinicians who, to the extent feasible, provide their services at a discounted
rate, or free of charge.


(h) Grantees shall serve individuals who have gang-related tattoos that are visible in a professional environment and who are
recommended for the program by Department of Corrections and Rehabilitation representatives, parole agents, county probation
officers, community-based organizations, or service providers.


(i) Individuals who have gang-related tattoos that may be considered unprofessional and are visible in a professional work
environment, who meet the criteria of subdivision (c), and who meet any of the following criteria may be eligible for participation
in the program:


(1) Are actively pursuing secondary or postsecondary education.


(2) Are seeking employment or participating in workforce training programs.


(3) Are scheduled for an upcoming job interview or job placement.


(4) Are participating in a community or public service activity.


(j) Use of funding by grantees shall be limited to the following:
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(1) The removal of gang-related tattoos.


(2) Maintenance or repair of tattoo removal medical devices.


(3) Contracting with licensed private providers to offer the tattoo removal service.


(k) Grantees may also seek additional federal or private funding to execute the provisions of this section, and use those funds
to supplement funding received through the program.


(l) This section shall remain in effect only until January 1, 2017, and as of that date is repealed, unless a later enacted statute,
that is enacted before January 1, 2017, deletes or extends that date.


SEC. 114. Section 3050 of the Welfare and Institutions Code is amended to read:


<< CA WEL & INST § 3050 >>


3050. (a) Prior to July 1, 2012, upon conviction of a defendant of a misdemeanor or infraction or following revocation of
probation previously granted for a misdemeanor or infraction, whether or not sentence has been imposed, if it appears to the
judge that the defendant may be addicted or by reason of repeated use of narcotics may be in imminent danger of becoming
addicted to narcotics, such judge shall adjourn the proceedings or suspend the imposition or execution of the sentence, certify
the defendant to the superior court and order the district attorney to file a petition for a commitment of the defendant to the
* * * Secretary of the Department of Corrections and Rehabilitation for confinement in the narcotic detention, treatment
and rehabilitation facility.


(b) Upon the filing of such a petition, the superior court shall order the defendant to be examined by one physician. At the request
of the defendant, the court shall order the defendant to be examined by a second physician. At least one day before the time of
the examination as fixed by the court order, a copy of the petition and order for examination shall be personally delivered to the
defendant. A written report of the examination by the physician or physicians shall be delivered to the court, and if the report
is to the effect that the person is not addicted nor in imminent danger of addiction, it shall so certify and return the defendant
to the court which certified such defendant to the superior court for such further proceedings as the judge of such court deems
warranted. If the report is to the effect that the defendant is addicted or is by reason of the repeated use of narcotics in imminent
danger of addiction, further proceedings shall be conducted in compliance with Sections 3104, 3105, 3106, and 3107.


(1) If, after a hearing, the judge finds that the defendant is a narcotic addict, or is by reason of the repeated use of narcotics in
imminent danger of becoming addicted thereto, and is not ineligible for the program under the application of Section 3052, he
or she shall make an order committing such defendant to the custody of the * * * Secretary of the Department of Corrections
and Rehabilitation for confinement in the facility until such time as he or she is discharged pursuant to Article 5 (commencing
with Section 3200), except as this chapter permits earlier discharge. If, upon the hearing, the judge shall find that the defendant
is not a narcotic addict and is not in imminent danger of becoming addicted to narcotics, the judge shall so certify and return
the defendant to the court which certified the defendant to the superior court for such further proceedings as the judge of the
court which certified the defendant to the superior court deems warranted.


(2) If a person committed pursuant to this section is dissatisfied with the order of commitment, he or she may within 10 days
after the making of such order, file a written demand for a jury trial in compliance with Section 3108.


(c) Commencing July 1, 2012, no new commitments may be made pursuant to this section.
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SEC. 115. Section 3051 of the Welfare and Institutions Code is amended to read:


<< CA WEL & INST § 3051 >>


3051. (a) Prior to July 1, 2012, upon conviction of a defendant for a felony, or following revocation of probation previously
granted for a felony, and upon imposition of sentence, if it appears to the judge that the defendant may be addicted or by reason
of repeated use of narcotics may be in imminent danger of becoming addicted to narcotics the judge shall suspend the execution
of the sentence and order the district attorney to file a petition for commitment of the defendant to the * * * Secretary of the
Department of Corrections and Rehabilitation for confinement in the narcotic detention, treatment, and rehabilitation facility
unless, in the opinion of the judge, the defendant's record and probation report indicate such a pattern of criminality that he or
she does not constitute a fit subject for commitment under this section.


(b) Upon the filing of the petition, the court shall order the defendant to be examined by one physician. However, the examination
may be waived by a defendant if the defendant has been examined in accordance with Section 1203.03 of the Penal Code and
that examination encompassed whether defendant is addicted or is in imminent danger of addiction, and if the defendant is
represented by counsel and competent to understand the effect of the waiver. In cases where a physician's report is waived by
the defendant, the Department of Corrections and Rehabilitation may perform an evaluation and provide a report as to the
defendant's addiction or imminent danger of addiction. If the Department of Corrections and Rehabilitation determines that
the defendant is not addicted or in imminent danger of addiction, the defendant shall be returned to the sentencing court for
resentencing. The examination may also be waived upon stipulation by the defendant, his or her attorney, the prosecutor, and
the court that the defendant is addicted or is in imminent danger of addiction. If a physician's report is prepared, at the request
of the defendant, the court shall order the defendant to be examined by a second physician. At least one day before the time of
the examination as fixed by the court order, a copy of the petition and order for examination shall be personally delivered to the
defendant. A written report of the examination by the physician or physicians shall be delivered to the court, and if the report
is to the effect that the person is not addicted nor in imminent danger of addiction, it shall so certify and return the defendant
to the department of the superior court that directed the filing of the petition for the ordering of the execution of the sentence.
The court may, unless otherwise prohibited by law, modify the sentence or suspend the imposition of the sentence. If the report
is to the effect that the defendant is addicted or is by reason of the repeated use of narcotics in imminent danger of addiction,
further proceedings shall be conducted in compliance with Sections 3104, 3105, 3106, and 3107.


(1) If, after a hearing, the judge finds that the defendant is a narcotic addict, or is by reason of the repeated use of narcotics in
imminent danger of becoming addicted to narcotics, the judge shall make an order committing the person to the custody of the
* * * Secretary of the Department of Corrections and Rehabilitation for confinement in the facility until a time that he or
she is discharged pursuant to Article 5 (commencing with Section 3200), except as this chapter permits earlier discharge. If,
upon the hearing, the judge finds that the defendant is not a narcotic addict and is not in imminent danger of becoming addicted
to narcotics, the judge shall so certify and return the defendant to the department of the superior court that directed the filing of
the petition for the ordering of execution of sentence. The court may, unless otherwise prohibited by law, modify the sentence
or suspend the imposition of the sentence.


(2) If a person committed pursuant to this section is dissatisfied with the order of commitment, he or she may, within 10 days
after the making of the order, file a written demand for a jury trial in compliance with Section 3108.


(c) A psychologist licensed pursuant to Chapter 6.6 (commencing with Section 2900) of Division 2 of the Business and
Professions Code may perform the examination specified in this section and Section 3050. This section does not expand the
scope of practice of psychologists as set forth in Section 2903 of the Business and Professions Code nor does this section allow
a psychologist to perform any activity that would otherwise require a physician's and surgeon's license.


(d) Commencing July 1, 2012, no new commitments may be made pursuant to this section.
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SEC. 116. Section 3100 of the Welfare and Institutions Code is amended to read:


<< CA WEL & INST § 3100 >>


3100. (a) Prior to July 1, 2012, anyone who believes that a person is addicted to the use of narcotics or by reason of the
repeated use of narcotics is in imminent danger of becoming addicted to their use or any person who believes himself or herself
to be addicted or about to become addicted may report such belief to the district attorney, under oath, who may, when there
is probable cause, petition the superior court for a commitment of the person to the * * * Secretary of the Department of
Corrections and Rehabilitation for confinement in the narcotic detention, treatment, and rehabilitation facility. As used in this
article the term “person” includes any person who is released on probation by any court of this state.


(b) Commencing July 1, 2012, no new commitments may be made pursuant to this section.


SEC. 117. Section 3100.6 of the Welfare and Institutions Code is amended to read:


<< CA WEL & INST § 3100.6 >>


3100.6. (a) Prior to July 1, 2012, any peace officer or health officer who has reasonable cause to believe that a person is
addicted to the use of narcotics or by reason of the repeated use of narcotics is in imminent danger of becoming addicted to
their use may take the person, for his best interest and protection, to the county hospital or other suitable medical institution
designated by the board of supervisors of the county.


(b) Upon written application of the peace officer or health officer, the physician or superintendent in charge of the designated
hospital or institution may admit the person believed to be addicted to the use of narcotics or in imminent danger of becoming
addicted to their use. The application shall state the circumstances under which the person's condition was called to the officer's
attention, shall state the date, time, and place of taking the person into custody and shall state the facts upon which the officer has
reasonable cause to believe that the person is addicted to the use of narcotics or by reason of the repeated use of narcotics is in
imminent danger of becoming addicted to their use. The application shall be signed by the officer, and a copy of the application
shall be presented to the person prior to his admittance to the hospital or institution.


(c) Within 24 hours of admittance, a physician shall conduct an examination to determine whether the person is addicted to the
use of narcotics or by reason of the repeated use of narcotics is in imminent danger of becoming addicted to their use and may
provide the person with medical aid as necessary to ease any symptoms of withdrawal from the use of narcotics.


(1) If, after examination, the physician does not believe that the person is addicted to the use of narcotics or by reason of the
repeated use of narcotics is in imminent danger of becoming addicted to their use, * * * the physician shall immediately
report his or her belief to the physician or superintendent in charge of the hospital or institution, who shall discharge the person
immediately.


(2) If, after examination, the physician believes that further examination is necessary to determine whether the person is addicted
to the use of narcotics or by reason of the repeated use of narcotics is in imminent danger of addiction to their use, * * * the
physician shall prepare an affidavit which states that * * * the physician has examined the person and has that belief. The
physician or superintendent in charge of the hospital or institution thereupon shall have the power to detain the person for not
more than an additional 48 hours for further examination.


(3) If, after such further examination, the physician does not believe that the person is addicted to the use of narcotics or by
reason of the repeated use of narcotics is in imminent danger of becoming addicted to their use, * * * the physician shall
immediately report his or her belief to the physician or superintendent in charge of the hospital or institution, who shall discharge
the person immediately.
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(d) If, after such examination, or further examination, the physician believes that the person is addicted to the use of narcotics
or by reason of the repeated use of narcotics is in imminent danger of becoming addicted to their use, * * * the physician
shall prepare an affidavit which states that * * * the physician has examined the person and has that belief, and which states
the time and date of admission to the hospital or institution and the time and date of the examination and, if appropriate, the
further examination. The physician or superintendent in charge of the hospital or institution thereupon shall report such belief
to the district attorney, who may petition the superior court for a commitment of the person to the * * * Secretary of the
Department of Corrections and Rehabilitation for confinement in the narcotic detention and rehabilitation facility.


(e) Unless the petition of the district attorney, accompanied by the affidavit of the examining physician, is filed in the superior
court within 72 hours after admittance to the hospital or institution, excluding Saturdays, Sundays and judicial holidays, the
physician or superintendent in charge shall discharge the person immediately.


(f) No evidence of violations of Sections 11350, 11357, and 11550 of the Health and Safety Code found during the examination
authorized by this section shall be admissible in any criminal proceeding against the person.


(g) Commencing July 1, 2012, no new commitments may be made pursuant to this section.


SEC. 118. Section 3201 of the Welfare and Institutions Code is amended to read:


<< CA WEL & INST § 3201 >>


3201. (a) Except as otherwise provided in subdivisions (b) and (c) of this section, if a person committed pursuant to this chapter
has not been discharged from the program prior to expiration of 16 months, the * * * Secretary of the Department of
Corrections and Rehabilitation shall, on the expiration of such period, return him or her to the court from which he or she
was committed, which court shall discharge him or her from the program and order him or her returned to the court in which
criminal proceedings were adjourned, or the imposition of sentence suspended, prior to his or her commitment or certification
to the superior court.


(b) Any other provision of this chapter notwithstanding, in any case in which a person was committed pursuant to Article 3
(commencing with Section 3100), such person shall be discharged no later than 12 months after his or her commitment.


(c) Prior to July 1, 2012, any person committed pursuant to Article 2 (commencing with Section 3050), whose execution of
sentence in accordance with the provisions of Section 1170 of the Penal Code was suspended pending a commitment pursuant
to Section 3051, who has spent, pursuant to this chapter, a period of time in confinement or in custody, excluding any time
spent on outpatient status, equal to that which he or she would have otherwise spent in state prison had sentence been executed,
including application of good behavior and participation credit provisions of Article 2.5 (commencing with Section 2930) of
Chapter 7 of Title 1 of Part 3 of the Penal Code, shall, upon reaching such accumulation of time, be released on parole under the
jurisdiction of the * * * Board of Parole Hearings subject to all of the conditions imposed by the authority and subject to the
provisions of Article 1 (commencing with Section 3000) of Chapter 8 of Title 1 of Part 3 of the Penal Code. A person on parole
who violates the rules, regulations or conditions imposed by the authority shall be subject to being retaken and returned to the
California Rehabilitation Center as prescribed in such rules, regulations, or conditions and in accordance with the provisions of
Sections 3151 and 3152. At the termination of this period of parole supervision or of custody in the California Rehabilitation
Center, or on July 1, 2013, whichever occurs sooner, the person shall be returned by the * * * Secretary of the Department
of Corrections and Rehabilitation to the court from which such person was committed, which court shall discharge him or
her from the program and order him or her returned to the court which suspended execution of such person's sentence to state
prison. * * * However, if the person is serving a term of revocation or is obtaining substance abuse treatment on July 1,
2013, that person shall complete the term or treatment in the California Rehabilitation Center and shall thereafter be
discharged from the program and the secretary shall order him or her returned to the court that suspended execution
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of the person's sentence to state prison. That court, notwithstanding any other provision of law, shall suspend or terminate
further proceedings in the interest of justice, modify the sentence in the same manner as if the commitment had been recalled
pursuant to subdivision (d) of Section 1170 of the Penal Code, or order execution of the suspended sentence. Upon the ordering
of the execution of such sentence, the term imposed shall be deemed to have been served in full.


Except as otherwise provided in the preceding paragraph, or as otherwise provided in Section 3200, the period of commitment,
including outpatient status, for persons committed pursuant to Section 3051, which commitment is subsequent to a criminal
conviction for which execution of sentence to state prison is suspended, shall equal the term imposed under Section 1170 of
the Penal Code, notwithstanding good time and participation credit provisions of Article 2.5 (commencing with Section 2930)
of Chapter 7 of Title 1 of Part 3 of such code. Prior to July 1, 2012, upon reaching such period of time, such person shall be
released on parole under the jurisdiction of the * * * Board of Parole Hearings subject to all of the conditions imposed by
the authority and subject to the provisions of Article 1 (commencing with Section 3000) of Chapter 8 of Title 1 of Part 3 of the
Penal Code. A person on parole who violates the rules, regulations, or conditions imposed by the authority shall be subject to
being retaken and returned to the California Rehabilitation Center as prescribed in such rules, regulations, or conditions and in
accordance with the provisions of Sections 3151 and 3152. At the termination of this period of parole supervision or of custody
in the California Rehabilitation Center or on July 1, 2013, whichever occurs sooner, the person shall be returned by the * *
* Secretary of the Department of Corrections and Rehabilitation to the court from which he or she was committed, which
court shall discharge such person from the program and order him or her returned to the court which suspended execution of
the person's sentence to state prison. * * * However, if the person is serving a term of revocation or is obtaining substance
abuse treatment on July 1, 2013, that person shall complete the term or treatment in the California Rehabilitation Center
and shall thereafter be discharged from the program and the secretary shall order him or her returned to the court that
suspended execution of the person's sentence to state prison. That court, notwithstanding any other provision of law, shall
suspend or terminate further proceedings in the interest of justice, modify the sentence in the same manner as if the commitment
had been recalled pursuant to subdivision (d) of Section 1170 of the Penal Code, or order execution of the suspended sentence.
Upon the ordering of the execution of such sentence, the term imposed shall be deemed to have been served in full.


Nothing in this section shall preclude a person who has been discharged from the program from being recommitted under the
program prior to July 1, 2012, irrespective of the periods of time of any previous commitments.


(d) Beginning July 1, 2012, no person committed pursuant to Article 2 (commencing with Section 3050) or persons
committed pursuant to Section 3501 and discharged from the California Rehabilitation Center shall be placed on a
period of parole. Following discharge from the California Rehabilitation Center, the person shall be returned by the
Secretary of the Department of Corrections and Rehabilitation to the court from which he or she was committed, which
court shall discharge the person from the program and order him or her returned to the court that suspended execution
of the person's sentence to state prison.


(e) Beginning July 1, 2013, any person on parole pursuant to this section that is not serving a term of revocation or in
custody of the Department of Corrections and Rehabilitation shall be discharged from parole and ordered to return to
the court that suspended execution of the person's sentence for further proceedings consistent with this section.


SEC. 119. Section 3202 is added to the Welfare and Institutions Code, to read:


<< CA WEL & INST § 3202 >>


3202. This chapter shall become inoperative on April 1, 2014, and, as of January 1, 2015, is repealed, unless a later enacted
statute, that becomes operative on or before January 1, 2015, deletes or extends the dates on which it becomes inoperative and
is repealed.
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SEC. 120. If the Commission on State Mandates determines that this act contains costs mandated by the state, reimbursement
to local agencies and school districts for those costs shall be made pursuant to Part 7 (commencing with Section 17500) of
Division 4 of Title 2 of the Government Code.


SEC. 121. The sum of one thousand dollars ($1,000) is hereby appropriated from the General Fund to the Department of
Corrections and Rehabilitation for administration.


SEC. 122. This act is a bill providing for appropriations related to the Budget Bill within the meaning of subdivision (e) of
Section 12 of Article IV of the California Constitution, has been identified as related to the budget in the Budget Bill, and shall
take effect immediately.


Footnotes


1 Gov.Reorg.Plan No. 1 of 2011, § 54, substituted “Department of Human Resources” for “Department of Personnel
Administration”, eff. Sept. 9, 2012, operative July 1, 2012, however, Stats.2012, c. 41 (S.B.1021), did not incorporate
this amendment.


2 So in chaptered copy.


3 Stats.2010, c. 729 (A.B.1628), eff. Oct. 19, 2010.


4 Stats.2010, c. 729 (A.B.1628), eff. Oct. 19, 2010.


5 So in chaptered copy.


6 133 Cal.Rptr.3d 573.


7 Stats.2010, c. 729 (A.B.1628), eff. Oct. 19, 2010.


8 Stats.2010, c. 729 (A.B.1628), eff. Oct. 19, 2010.


9 Stats.2010, c. 729 (A.B.1628), eff. Oct. 19, 2010.


10 So in chaptered copy.
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21 Cal.App.3d 378, 98 Cal.Rptr. 414, 10 UCC Rep.Serv. 168


ERNEST M. STILL et al., Plaintiffs and Respondents,
v.


PLAZA MARINA COMMERCIAL CORPORATION, Defendant and Appellant


Civ. No. 1400.
Court of Appeal, Fifth District, California.


November 18, 1971.


SUMMARY


Defendant purchased certain real property from plaintiffs, giving a promissory note as partial down
payment. The note provided for recovery by plaintiffs of reasonable attorney's fees in the event of
any action to collect the note. The note was not paid when due. After written demand for payment
and refusal thereof, plaintiffs filed suit to collect the note and reasonable attorney's fees. Defendant
waived jury trial by failure to timely post jury fees; his motion for relief from the waiver was
denied. The court awarded plaintiffs judgment in the amount of the principal, minus a small offset
for partial failure of consideration, accrued interest to date of judgment, costs of suit, and attorney's
fees. Due to failure of a timely request, findings of fact and conclusions of law were waived.
(Superior Court of Kern County, No. 104173, J. Kelly Steele, Judge.)


The Court of Appeal affirmed, holding that defendant's failure to deny in its verified answer that
the note was genuine, that it was overdue, and that the amount of principal and accrued interest
prayed for was owed, constituted an admission of those facts. The court also held that a conditional
tender of payment, filed by defendant contemporaneously with its answer, had not stopped the
running of interest on the note, nor of additional attorney's fees beyond the amount offered in
the tender. The court found that the trial court's determination of the value of legal services was
supported by substantial evidence, did not shock the conscience, and had not been shown to have
been influenced by passion or prejudice. The court found no abuse in the trial court's restrictions
on cross-examination of plaintiffs' expert witnesses, nor in its denial of defendant's motion for
relief from its waiver of jury trial. (Opinion by Franson, J., *  with Stone, P. J., concurring.) *379


* Assigned by the Chairman of the Judicial Council.


HEADNOTES
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Classified to California Digest of Official Reports


(1)
Pleading § 223--Effect of Verification and Failure to Deny.
In an action to collect the principal, accrued interest, and reasonable attorney's fees on a promissory
note, defendant's filing of a verified answer denying only that it was necessary for plaintiffs to
employ an attorney to prosecute the action, was an admission that the note was genuine, that it was
overdue, and that the amount of principal and accrued interest prayed for was owed by defendant.


(2)
Appeal § 1273(2)--Review--Sufficiency of Evidence to Support Judgment-- Findings Supported
by Substantial Evidence--Power of Appellate Court.
In considering the sufficiency of evidence to support a judgment in a nonjury case, the power
of the appellate court, required to resolve all legitimate and reasonable inferences in favor of the
prevailing power, begins and ends with a determination of whether or not the findings of the court
are supported by substantial evidence; if so, the appellate court must affirm the judgment, even
though it may feel that the judgment is against the preponderance of evidence. If the findings of
fact and conclusions of law were waived at the nonjury trial, every intendment is in favor of the
judgment, and it must be presumed that the trial judge found all the facts necessary to support
his judgment.


(3)
Tender § 4--Effect--Refusal to Accept.
A tender of payment is an offer of performance, within the meaning of Civ. Code, § 1485, made
with the intent to extinguish an obligation. When properly made, it has the effect of putting the
other party in default if he refuses to accept it.


(4)
Negotiable Instruments § 134--Discharge--Tender of Payment.
For purposes of an action to collect a promissory note, in which findings of fact and conclusions
of law were waived by failure of a timely request for them, defendant's purported tender of
payment on the note did not stop the running of interest on the note, or on additional attorney's
fees beyond the amount offered in the tender, where the following facts supported an implied
finding that the tender had not been an offer of full payment of the note, but rather had been
qualified and conditional. Defendant's tender had been filed contemporaneously with its answer
and counterclaim that alleged a partial failure of consideration for the note, which failure had arisen
*380  out of the very transaction for which the note had been given as part of the purchase price;
defendant had continually asserted the counterclaim from time of filing through the trial and to
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judgment. Further, even if the tender had been valid, it would not have stopped the running of the
attorney's fees, where a declaration attached to plaintiffs' motion to strike the counterclaim and
the tender as sham and irrelevant, statements by their counsel at the hearing on that motion, and
their response to the tender (demanding attorney's fees in the amount of 10 percent of the total of
the principal and accrued interest), were all substantial evidence to support an implied finding of
plaintiff's objection to the amount of attorney's fees offered.


(5)
Tender § 14--Waiver by Failure to Object--Purpose of Requiring Objection.
The purpose of the provisions of Code Civ. Proc., § 2076 (requiring specific objection by the
offeree to a tender of payment), is to inform a debtor who is willing and able to pay his debt what
his creditor demands, so that the debtor may, if he chooses, make his offer conform. Thus, for
purposes of an action to collect a promissory note, plaintiffs had reasonably complied with the
provision of this section where their amended affidavit of attachment of real property that had
been purchased in part by the note had advised defendant that they were seeking $100,000 as
attorney's fees; where, after defendant then tendered $1,000 as attorney's fees, and after plaintiffs'
motion to strike the tender was denied, plaintiffs then counteroffered approximately one-third of
their original demand; where confusion had been caused by defendant's counterclaim of a partial
failure of consideration for the note; and where nearly one month had been required to hear and
decide plaintiffs' motion to strike both the counterclaim and the tender as sham and irrelevant.


(6)
Attorneys at Law § 108--Amount of Compensation--Reasonable Fee--Factors to Be Considered.
The value of attorney's services is a question to be determined by the trier of fact; the nature of
the obligation, the difficulty in enforcing it, the amount involved, the skill required, the attention
given, and the success of the attorney's efforts are factors to be considered.


(7)
Attorneys at Law § 131(1)--Actions for Compensation--Appeal-- Substantial Evidence.
On appeal from a nonjury judgment to collect a promissory note and attorney's fees for the action,
the trial court's determination of the value of the attorney's services, a matter with *381  which the
judge was necessarily familiar, was not subject to being disturbed where, although a large fee was
allowed, it could not be said that it shocked the conscience, or that passion or prejudice influenced
the determination, and where the following substantial evidence supported the judgment. The
testimony of each of three expert witnesses at trial valued the services performed by plaintiffs'
counsel in excess of the amount subsequently awarded; no witnesses had been called by defendant
on the matter; and, apart from the preparation and filing of pleadings, numerous motions and
hearings thereon, opposition by defendant to all of plaintiff's motions, and the trial itself, a most
important service was rendered by plaintiffs' counsel in resisting defendant's counterclaim for
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offset due to failure of consideration for the note, and in successfully and substantially reducing
the counterclaim.


[See Cal.Jur.2d, Rev., Attorneys at Law, § 101; Am.Jur.2d, Attorneys at Law, § 235.]


(8)
Witnesses § 134(5)--Restriction of Cross-examination--Appeal.
A trial court's restrictions on defendant's cross-examination of expert witnesses was not subject
to being disturbed on appeal where the record showed that the cross-examination was extensive;
and where, in light of the trial judge's duty to restrict cross-examination to reasonable limitations,
there was no clear showing of abuse of discretion.


[See Cal.Jur.2d, Witnesses, § 112.]


(9)
Jury § 22--Waiver of Jury Trial--Failure to Deposit Fees--Relief.
The purpose of requiring deposit of jury fees is to make certain that there will be time to call the
jury after the fees have been posted, and to benefit the court in the orderly conduct of its business.
Thus, a trial court did not abuse its discretion in denying defendant's motion for relief from its
waiver of a jury trial by failure to timely post jury fees, where no jury panel had been available on
the morning of trial; where granting the motion would have resulted in a continuance that, because
of the difficulty in getting civil cases to trial due to the priority granted by law to criminal trials,
would have involved a considerable delay; and where defense counsel, advised approximately
eight days before trial that his jury fees had not been posted in time, had not promptly moved for
relief, but rather had waited until the morning of trial. *382


COUNSEL
Jack H. Berkowitz for Defendant and Appellant.
Young, Wooldridge, Paulden, Self & Williams and Joseph Wooldridge for Plaintiffs and
Respondents.


FRANSON, J. *


* Assigned by the Chairman of the Judicial Council.


In 1964 plaintiffs sold to defendant a 9,000-acre parcel of land in Kern County. Part of the down
payment was a promissory note in the sum of $326,000, payable on or before October 8, 1968,
with interest at the rate of 7 percent per annum. The note contained a provision: “Should suit be
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commenced to collect this note or any portion thereof, such sum as the Court may deem reasonable
shall be added hereto as attorney's fees.”


In 1966 plaintiffs filed suit on the note and unsuccessfully sought to accelerate the due date
because of alleged delinquencies in interest payments. During the trial in Ventura County defendant
contended it was entitled to an offset on the note because, prior to the sale to defendant, plaintiffs
had sold a portion of the land to another party. However, the court concluded that it should not
determine the value of the offset as it had not been alleged and was not an issue in the action
and entered judgment for defendant. Plaintiffs accepted the judgment but defendant appealed,
contending that the trial court erred in not determining the amount of the set off. On September
3, 1969, the appellate court affirmed the judgment on the ground that the offset was not an issue
in the action.


The note was not paid when due on October 8, 1968. After a written demand for payment was
made and refused, plaintiffs, on October 17, 1968, filed the present action to collect the note. In
addition to seeking recovery of principal and accrued interest, the complaint alleged that it was
necessary for plaintiffs to employ attorneys to prosecute the action and to collect the money due
on the note, and prayed that defendant be required to pay a reasonable sum as attorney's fees.


Plaintiffs attached the real property in Kern County, and on December 10, 1968, defendant filed
a motion to release the attachment. On December 19, 1968, plaintiffs filed an amended affidavit
for attachment alleging, in addition to principal and interest, that defendant was indebted to
them *383  in the sum of $100,000 for attorney's fees. On December 18, 1968, the court fixed
defendant's undertaking for release of the attachment at $400,000 and ordered the attachment
released upon posting of the bond.


(1) On January 20, 1969, defendant filed a verified answer denying only that it was necessary for
plaintiffs to employ an attorney to prosecute the action, thereby admitting the genuineness of the
note, that it was overdue, and the amount owed. By way of a further defense and counterclaim,
defendant alleged a partial failure of consideration for the note in the sum of $30,000, based on
the value of the land not conveyed to defendant at the time of the sale. Defendant alleged that in
the event the appeal from the Ventura judgment determined that the sum of $30,000 was owed
to defendant, it would be a reduction in the amount owed on the note and that if the appellate
court ruled that the offset was not an issue in the prior action, it would be litigated in the present
action. On the same date, contemporaneous with its answer and counterclaim, defendant filed a
document entitled “Tender of Payment,” which stated that defendant tendered to plaintiffs the sum
of $326,000 principal, accrued interest from July 8, 1968, and costs of suit properly incurred, and
which included an offer to pay a sum of $1,000 as attorney's fees. The tender provided that if
plaintiffs refused to accept the sum offered as attorney's fees, defendant continued to offer the
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principal amount, interest and costs, without prejudice to the right of plaintiffs to litigate the amount
of attorney's fees.


On January 23, 1969, plaintiffs filed a motion to strike both the counterclaim and the tender on
the grounds that the documents were sham and irrelevant to the issues in the action; on February
18, 1969, plaintiffs' motion to strike was denied.


On February 28, 1969, plaintiffs filed a document entitled “Response to Tender of Payment”
wherein they stated that they would accept the principal sum of $326,000, together with all interest
due thereon, plus costs of suit as allowed by the court, together with reasonable attorney's fees in
the amount of 10 percent of the total of the principal sum, plus interest as of the date of the tender
of payment. In the response plaintiffs demanded payment of the moneys forthwith and advised
defendant that if the principal, interest and costs were not paid, and additional time was spent on
the matter, additional fees and costs would be incurred. No moneys were paid.


On April 22, 1969, plaintiffs filed a memorandum to set the matter for trial. On April 28, 1969,
defendant filed a counter-memorandum demanding a jury trial and asked that the proceedings be
stayed until a ruling was made on the appeal from the Ventura judgment. After several *384
motions the matter was set for jury trial commencing September 29, 1969. On July 3, 1969,
plaintiffs served a notice of the trial date on defendant. On September 18, 1969, 11 days prior to
the date fixed for trial, defendant's counsel posted jury fees with the county clerk. On September
19, 1969, the clerk sent a letter to defendant's counsel, advising him that the fee was posted too late
and it would be refunded. (Code Civ. Proc., § 631, subd. 5.) On the morning of the trial, defendant
moved for relief from its waiver of a jury. Because of the failure of defendant to post jury fees
within the time specified by law, a jury had not been summoned for trial. After extensive argument
the trial judge denied defendant's motion and ordered the matter to proceed as a court trial.


Evidence was presented on the issue of attorney fees and on defendant's counterclaim. On
November 12, 1969, the judge announced his intended decision and awarded plaintiffs a judgment
in the sum of $324,000, being the principal amount of the note minus an offset of $2,000,
representing the value of the land which defendant had not received, plus interest on the $324,000
from July 8, 1968, to date of judgment, together with attorney's fees in the sum of $27,500 and
costs of suit. Because of the failure of a timely request, findings of fact and conclusions of law
were waived, and on December 8, 1969, a judgment was entered in accordance with the intended
decision.


Appellant contends:


(1) The tender of payment on January 20, 1969, stopped the running of interest and additional
attorney's fees beyond the sum of $1,000;
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(2) The award for attorney's fees was excessive;


(3) The trial court unduly restricted cross-examination by defendant of the expert witnesses of
plaintiffs as to the value of the legal services of plaintiffs' attorney; and


(4) The court erred in denying to defendant the right of trial by jury.


(2) As to issues 1 and 2, insofar as they involve factual questions, the rules by which this court
is bound in considering the sufficiency of the evidence to support the judgment are clear. This
court's power begins and ends with a determination of whether or not there is substantial evidence
to support the findings of the trier of fact. If there is such evidence, we must affirm even though we
may feel the judgment is against the preponderance of the evidence. (Crawford v. Southern Pacific
Co., 3 Cal.2d 427, 429 [45 P.2d 183]; Estate of Teel, 25 Cal.2d 520, 527 [154 P.2d 384]; 3 Witkin,
Cal. Procedure (1954) Appeal, § 84, pp. 2245-2247.) All legitimate and reasonable inferences
must be resolved in favor of the prevailing party, *385  and we cannot substitute our judgment
for that of the trial judge. (Continental Dairy Equip. Co. v. Lawrence, 17 Cal.App.3d 378, 382
[94 Cal.Rptr. 887]; Callahan v. Gray, 44 Cal.2d 107, 111 [279 P.2d 963].) Where the findings of
fact and conclusions of law are waived, every intendment is in favor of the judgment and it must
be presumed that the trial judge found all the facts necessary to support the judgment. (City of
National City v. Dunlop, 86 Cal.App.2d 380, 383 [194 P.2d 788]; Block v. Laboratory Procedures,
Inc., 8 Cal.App.3d 1042 [87 Cal.Rptr. 778].)


(3) A tender is an offer of performance made with the intent to extinguish the obligation (Civ.
Code, § 1485). When properly made, it has the effect of putting the other party in default if he
refuses to accept it. (Weisenberg v. Hirschhorn, 97 Cal.App. 532 [275 P. 997]; Lovetro v. Steers,
234 Cal.App.2d 461 [44 Cal.Rptr. 604]; Holland v. Paddock, 142 Cal.App.2d 534 [298 P.2d 587].)
When a party makes a tender of full payment to the holder of a promissory note when or after it is
due, he is discharged to the extent of all subsequent liability for interest, costs and attorney's fees.
(Com. Code, § 3604; Civ. Code, § 1504.)


However, a tender to be valid must be of full performance (Civ. Code, § 1486), and it must be
unconditional. (Civ. Code, § 1494; Wiener v. Van Winkle, 273 Cal.App.2d 774 [78 Cal.Rptr. 761];
Lovetro v. Steers, supra, 234 Cal.App.2d 461, 479-480; Schiffner v. Pappas, 223 Cal.App.2d 526
[35 Cal.Rptr. 817].)


(4) There is substantial evidence in the record to support an implied finding that defendant's so-
called “tender” was not an offer of full payment of the note and was qualified and conditional by
reason of the counterclaim.
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At the hearing on the motion to strike, of February 14, 1969, counsel for defendant sought to
explain the reason for filing the counterclaim simultaneously with the tender by stating: “We are
willing to pay them the amount of our tender. Then if it turns out, after a trial, that we were entitled
to a set off, we will seek from their assets to get it back.


“


. . . . . . . . . . .
“So, in effect, we have two separate lawsuits.”


The fallacy in this argument is that not only was there one action rather than two lawsuits, but
that the counterclaim arose out of the very transaction for which the promissory note was given
as part of the purchase price. The counterclaim alleged the $30,000 offset as a “partial failure of
consideration” for the note. Defendant's argument is further weakened by its contention in its brief
and at oral argument that the tender constituted *386  a “waiver” of the counterclaim. The facts
are to the contrary. Defendant continually asserted the counterclaim from the time of filing through
the trial and to judgment.


Even if we assume the validity of the tender, there is substantial evidence to support a finding
of plaintiffs' acceptance of the principal, accrued interest and costs and of their objection to the
amount offered for attorney's fees. (Code Civ. Proc., § 2076.) The declaration attached to plaintiffs'
motion to strike, statements by plaintiffs' counsel at the hearing on the motion to strike, and the
response to the tender, all indicate a willingness of plaintiffs to accept the principal, accrued interest
and costs, as tendered, and indicate objection only to the amount of attorney's fees.


(5) The provisions of Code of Civil Procedure section 2076, which provide that a person to whom
a tender is made must, at the time, specify any objection he may have “to the money” or be deemed
to have waived it, and that if the objection be to the amount of money, he must specify the amount
required or be precluded from objecting afterwards, are for the purpose of informing a debtor who
is willing and able to pay his debt what his creditor demands so that he may, if he chooses, make
his offer conform. (Thomassen v. Carr, 250 Cal.App.2d 341, 350 [58 Cal.Rptr. 297]; Heimstadt
v. Tapered Parts, Inc., 155 Cal.App.2d 711, 714 [318 P.2d 689]; Layton v. West, 271 Cal.App.2d
508, 511-512 [76 Cal.Rptr. 507].)


By the amended affidavit for attachment filed on December 19, 1968, defendant was advised that
plaintiffs were seeking $100,000 as attorney's fees. After defendant tendered $1,000 as attorney's
fees on January 20, 1969, and after plaintiffs received the ruling of the trial court that their motion
to strike was denied, they, on February 28, 1969, counteroffered the sum of 10 percent of the face
amount of the note plus interest or approximately $36,000 for attorney's fees.
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Considering the confusion caused by defendant's counterclaim and the time required to hear and
decide plaintiffs' motion to strike, we must conclude that plaintiffs' response to the tender, under
the circumstances, was a reasonable compliance with the provisions of Code of Civil Procedure
section 2076.


(6, 7) On the question of the amount of attorney's fees, we note that three expert witnesses testified
at the trial as to the value of the services performed by plaintiffs' counsel. All valued the services
to be in excess of $30,000. No witnesses were called by defendant. Apart from the preparation
and filing of pleadings, hearings on demurrers, hearings on motion to *387  release property from
attachment, motions to strike and hearing thereon, motions for summary judgment and hearing
thereon, motions to set for trial, all of which were opposed by defendant, and the trial itself, it
would appear that a most important service was rendered by plaintiff's counsel in resisting the
counterclaim for $30,000 and successfully reducing it to $2,000.


The value of attorney's services is a matter with which a judge is necessarily familiar. (Spencer v.
Collins, 156 Cal. 298, 307 [104 P. 320].) The nature of the obligation, the difficulty in enforcing
it, the amount involved, the skill required, the attention given, the success of the attorney's efforts,
are factors to be considered. (1 Witkin, Cal. Procedure (2d ed. 1970) § 94, pp. 101-103.) While
the fee here allowed is rather high, we cannot say that it shocks the conscience or that passion
or prejudice influenced the determination. (Libby v. Kipp, 87 Cal.App. 538 [262 P. 68]; State of
California v. Westover Co., 140 Cal.App.2d 447 [295 P.2d 96].) The value of the legal services
was a question of fact for the judge. There is substantial evidence to support his judgment.


(8) Appellant next urges that the judge unduly restricted its cross-examination of the expert
witnesses. His contention is without merit. The record shows that the cross-examination was
extensive. It is well settled that the scope of cross-examination rests largely within the sound
discretion of the trial judge (People v. Morlock, 46 Cal.2d 141, 149 [292 P.2d 897]; Marshall
v. Marshall, 232 Cal.App.2d 232, 254 [42 Cal.Rptr. 686]), and it is his duty to restrict the
cross-examination to reasonable limitations. (People v. Chapman, 207 Cal.App.2d 557, 577 [24
Cal.Rptr. 568]; People v. Barragan, 163 Cal.App.2d 625 [329 P.2d 733]; People v. Hambrick, 162
Cal.App.2d 239 [327 P.2d 570].) The rulings of the trial court will not be disturbed on appeal in
the absence of a clear showing of abuse of discretion, not here shown. (Garcia v. Hoffman, 212
Cal.App.2d 530, 536 [28 Cal.Rptr. 98].)


(9) With reference to defendant's right to a jury trial, the question presented is whether it was an
abuse of discretion to deny defendant's motion for relief from its waiver of a jury trial, made at the
morning of trial. Under Code of Civil Procedure section 631, subdivision 5, a jury is waived by
failure to deposit jury fees for one day, at least 14 days before the date set for trial. The purpose of
requiring deposit of fees is to make certain that there will be time to call the jury after the fees have
been posted, and to benefit the court in the orderly conduct of its business. (Harmon v. Hopkins,
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116 Cal.App. 184, 187 [2 P.2d 540]; Burbank v. McIntyre, 135 Cal.App. 482 [27 P.2d 400]; 4
Witkin, Cal. Procedure (2d ed. 1970) § 81, pp. 2915-2916.) *388


In Davis v. Conant, 10 Cal.App.2d 73, 75 [51 P.2d 151], it is stated: “The court may refuse a jury
trial if jury fees are not deposited as required by section 631 of the Code of Civil Procedure, and the
litigant is not thereby deprived of any constitutional right.” (See also Gray v. Craig, 127 Cal.App.
374 [15 P.2d 762, 16 P.2d 798]; Norland v. Gould, 200 Cal. 706 [254 P. 560].)


Prejudice cannot be presumed from the fact that appellants' case was tried before a judge instead
of a jury. On the contrary, it is presumed that the trial was fair and impartial. (Harmon v. Hopkins,
supra, 116 Cal.App. 184, 188; Glogau v. Hagan, 107 Cal.App.2d 313, 318-319 [237 P.2d 329].)


It appears from the record that no jury panel was available for this case on the morning of
trial, and that a granting of defendant's motion to be relieved from its waiver of a jury trial
would have resulted in a continuance. We take judicial notice of the difficulty in getting civil
cases to trial because of the priority granted by law to criminal trials. A continuance of the trial
undoubtedly would have involved a considerable delay. We note also that defense counsel was
advised approximately eight days before the date of the trial of the fact that his jury fees had not
been posted in time. Rather than promptly moving for relief from the waiver, counsel waited until
the morning of trial to seek relief. The matter was within the discretion of the trial judge, and we
find no abuse of discretion.


The judgment is affirmed.


Stone, P. J., concurred.


Brown (G. A.), J., deeming himself disqualified, did not participate.
Appellant's petition for a hearing by the Supreme Court was denied January 13, 1972.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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200 Cal.App.4th 619
Court of Appeal, Second District, Division 2, California.


TESORO DEL VALLE MASTER HOMEOWNERS
ASSOCIATION, Plaintiff and Respondent,


v.
Martin GRIFFIN et al., Defendants and Appellants.


No. B222531.
|


Oct. 3, 2011.
|


As Modified Nov. 1, 2011.


Synopsis
Background: Homeowners association brought breach of contract and negligence action against
homeowners, alleging that homeowners' installation of solar energy system violated conditions,
covenants and restrictions (CC&Rs) governing their property. Homeowners cross-claimed for
breach of contract, breach of the implied covenant of good faith and fair dealing, breach of the
California Solar Rights Act, and declaratory and injunctive relief, alleging that association filed
to comply with the Act and the CC&Rs when denying their solar energy system application. The
Superior Court, Los Angeles County, No. PC042530, Randy Rhodes, J., entered judgment on jury
verdict for association, and homeowners appealed.


Holdings: The Court of Appeal, Doi Todd, Acting P.J., held that:


[1] issue of whether CC&Rs imposed “reasonable” restrictions on proposed solar energy system
was for the jury;


[2] evidence was sufficient to support finding that CC&Rs and design guidelines were reasonable
under the California Solar Rights Act;


[3] evidence was sufficient to support finding that association complied with CC&Rs, which
provided that any request for approval shall be deemed approved after 45 days from the date of
receipt, when denying application;


[4] evidence was sufficient to support finding that association complied with CC&Rs when
bringing action against homeowners without a full vote of its membership;
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[5] association's failure to post jury fees in a timely manner did not waive its right to a jury trial;


[6] expert had special knowledge which qualified him to testify as an expert; and


[7] proposed rebuttal expert witnesses failed to satisfy the foundational fact requirement for
testimony as undesignated experts.


Affirmed.


West Headnotes (20)


[1] Appeal and Error In general;  adhering to theory pursued below
Homeowners, who consistently maintained at trial that the question of homeowners
association's compliance with the California Solar Rights Act was a question of fact, could
not maintain contention on appeal that compliance was a question of law that should not
have been submitted to the jury. West's Ann.Cal.Civ.Code § 714(b).


3 Cases that cite this headnote


[2] Common Interest Communities Trial or hearing;  determination
Issue of whether homeowners association's conditions, covenants and restrictions
(CC&Rs) and design guidelines imposed “reasonable” restrictions on homeowners'
proposed solar energy system, and thus whether association violated the California Solar
Rights Act, was for the jury. West's Ann.Cal.Civ.Code § 714(b).


[3] Appeal and Error In general;  adhering to theory pursued below
Homeowners, who submitted to the jury the question of whether homeowners association
complied with covenants, conditions and restrictions (CC&Rs) and design guidelines
when considering homeowners' proposed solar energy system, could not maintain
contention on appeal that the CC&Rs and guidelines applicable to solar energy systems
were unreasonable as a matter of law. West's Ann.Cal.Civ.Code § 714.


1 Cases that cite this headnote
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[4] Common Interest Communities Validity of covenants in general
Common Interest Communities Validity in general
Common Interest Communities Restrictions on unit owners
Evidence was sufficient to support finding that covenants, conditions and restrictions
(CC&Rs) and design guidelines applicable to solar energy systems were reasonable under
the California Solar Rights Act; guidelines specifically mirrored the Act and provided that
the association could impose restrictions “that do not significantly increase the cost of the
system or significantly decrease its efficiency or specified performance, or which allow
for an alternative system of comparable costs, efficiency, and energy conservation,” and
expert testimony established that the CC&Rs and guidelines allowed for an alternative
solar energy system of comparable costs and efficiency that did not significantly increase
the cost or decrease the efficiency of the system sought. West's Ann.Cal.Civ.Code § 714.


See Cal. Jur. 3d, Pollution and Conservation Laws, § 403; Cal. Jur. 3d, Real Estate, §
1270; Cal. Civil Practice (Thomson Reuters 2011) Real Property Litigation, § 8:21; 8
Miller & Starr, Cal. Real Estate (3d ed. 2001) §§ 24:22, 25B:75; 12 Witkin, Summary of
Cal. Law (10th ed. 2005) Real Property, § 444.


[5] Common Interest Communities Validity in general
Common Interest Communities Restrictions on unit owners
Generally, homeowners associations have the right to impose reasonable covenants,
conditions and restrictions (CC&Rs) on improvements to property. West's
Ann.Cal.Civ.Code § 1354(a).


[6] Covenants Nature and operation in general
Covenants Covenants as to Use of Property
Generally, recorded use restrictions are accorded a presumption of validity and are
enforced unless they are wholly arbitrary, violate a fundamental public policy or impose
a burden on the use of affected land that far outweighs any benefit.


[7] Common Interest Communities Validity in general
Common Interest Communities Restrictions on unit owners
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California Solar Rights Act allowed homeowners association's covenants, conditions and
restrictions (CC&Rs) to consider aesthetic impacts when evaluating a proposed solar
energy system. West's Ann.Cal.Civ.Code § 714(e)(1).


[8] Common Interest Communities Approval
Evidence was sufficient to support finding that homeowners association complied with
covenants, conditions and restrictions (CC&Rs), which provided that any request for
approval shall be deemed approved after 45 days from the date of receipt, when denying
homeowners' application to install a solar energy system; application's “received” stamp
indicated the date it was received, denial letter, although misaddressed, was mailed by
regular mail within 45 days of that date, and any delay was inconsequential given that
homeowners had already signed installation contract prior to expiration of the 45-day
period.


[9] Common Interest Communities Association and members of its board
Evidence was sufficient to support finding that homeowners association complied with
its own covenants, conditions and restrictions (CC&Rs) when bringing action against
homeowners without a full vote of its membership, despite provision in CC&Rs which
required vote or consent before bringing any action which could cost association
$2,500; architectural committee member testified that board had relied on certain CC&R
provisions when bringing the action without a vote, and owner of association's day-to-
day manager testified that CC&Rs did not prevent association from filing an enforcement
action against a single homeowner, but rather applied when association was contemplating
suing the developer.


[10] Appeal and Error Construction, interpretation, and application in general
Where extrinsic evidence has been properly admitted to aid in the interpretation of a
contract, the appellate court upholds a reasonable construction of the agreement by the
trier of fact which is supported by substantial evidence.


4 Cases that cite this headnote


[11] Jury Payment or deposit of jury fees
Homeowners association's failure to post jury fees in a timely manner did not waive its
right to a jury trial in action against homeowners, where association demonstrated that it
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made an inadvertent mistake by relying on the local rule timeline, which required posting
of fees 25 days before actual trial date rather than initial trial date, and homeowners were
not prejudiced by the jury trial. West's Ann.Cal.C.C.P. § 631.


2 Cases that cite this headnote


[12] Jury Payment or deposit of jury fees
Generally, the failure to deposit jury fees at least 25 calendar days before the date initially
set for trial constitutes a waiver of the right to a jury trial. West's Ann.Cal.C.C.P. § 631(b),
(d)(5).


6 Cases that cite this headnote


[13] Jury Payment or deposit of jury fees
Jury Operation and effect of waiver
In the event of a waiver as result of a failure to deposit jury fees, the trial court retains
discretion to allow a trial by jury. West's Ann.Cal.C.C.P. § 631(e).


7 Cases that cite this headnote


[14] Jury Form and sufficiency of waiver
Courts are required to resolve doubts in interpreting jury waiver in favor of a litigant's
right to jury trial. West's Ann.Cal.C.C.P. § 631.


4 Cases that cite this headnote


[15] Jury Operation and effect of waiver
Where the right to jury is threatened, the crucial focus is whether any prejudice will be
suffered by any party or the court if a motion for relief from waiver is granted; a trial
court abuses its discretion as a matter of law when ‘relief has been denied where there has
been no prejudice to the other party or to the court from an inadvertent waiver.’ West's
Ann.Cal.C.C.P. § 631.


10 Cases that cite this headnote


[16] Evidence Buildings and structures
Evidence Machinery, appliances, equipment, and tools
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Evidence Particular Fields of Expertise
Expert's testimony about reduction in energy efficiency resulting from a modification
to homeowners' solar energy system could not have been calculated using simple math,
and thus expert had special knowledge which qualified him to testify as an expert in
homeowners association's action against homeowners regarding the unapproved system;
expert explained that efficiency was calculated taking into account the angle of the solar
panels, the orientation of the panels in relation to the sun, the inverter design, surface area
and shade factor, expert used an incronometer to measure the angle of the slope panels, and,
in describing the design of his alternative system, explained how an installation of fewer
than 22 panels would result in only a minimal reduction in output, and further testified
about the cost of labor and materials for his alternative design. West's Ann.Cal.Evid.Code
§§ 720, 801.


[17] Appeal and Error Evidence and witnesses in general
Homeowners' stipulation not to offer expert rebuttal opinions resulted in waiver of claim
on appeal that trial court abused its discretion by not permitting them to call rebuttal
witnesses to offer their own expert opinions. West's Ann.Cal.C.C.P. § 2034.300.


[18] Pretrial Procedure Failure to Comply;  Sanctions
Homeowners' three proposed undesignated rebuttal expert witnesses failed to satisfy
the foundational fact requirement for testimony as undesignated experts in homeowners
association's action regarding homeowners' unapproved solar energy system; first
witness was to testify as to his own opinions about customs and practices in the
property management industry, second witness was to testify about solar energy system
installations, and third witness was to offer an opinion about the cost of designated expert's
proposed alternative system and testify about his proposed bid, but his testimony did not
include any testimony designed to establish the falsity or nonexistence of any fact relied
on by designated expert in making his costs estimate. West's Ann.Cal.C.C.P. § 2034.310.


4 Cases that cite this headnote


[19] Pretrial Procedure Facts taken as established or denial precluded;  preclusion of
evidence or witness
Trial courts strictly construe the foundational fact requirement for calling undesignated
expert rebuttal witnesses so as to prevent a party from offering a contrary opinion of his
expert under the guise of impeachment. West's Ann.Cal.C.C.P. § 2034.310.
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5 Cases that cite this headnote


[20] Trial Discretion of court
The trial court is vested with a sound discretion as to the permissible scope of evidence
offered in rebuttal.


1 Cases that cite this headnote


Attorneys and Law Firms


**170  Law Offices of Michael L. McQueen, Camarillo, and Michael L. McQueen for Defendants
and Appellants.


Greenberg Glusker Fields Claman & Machtinger and Ricardo P. Cestero, Los Angeles, for Plaintiff
and Respondent.


Opinion


DOI TODD, Acting P.J.


*622  Defendants and appellants Martin and Carolyn Griffin appeal from a judgment following
a jury verdict in favor of plaintiff *623  and respondent Tesoro del Valle Master Homeowners
Association (Tesoro) on its claims that appellants installed a solar energy system at their residence
in contravention of conditions, covenants and restrictions governing their property. Unmindful
of applicable standards of review, appellants raise a host of issues in an effort to undermine the
jury verdict. We affirm. The jury properly determined the disputed issues and substantial evidence
supported the determinations; Tesoro properly evaluated appellants' application for their system,
brought suit and received a jury trial; and the trial court properly exercised its discretion in the
admission and exclusion of expert testimony.


FACTUAL AND PROCEDURAL BACKGROUND


Tesoro's Governing Documents.
Tesoro is a nonprofit mutual benefit corporation that manages, administers, maintains, preserves
and operates the residences and common areas in the Tesoro community. On May 29, 2003, the
developer of the Tesoro community recorded with the Los Angeles County Recorder's Office a
“Master Declaration of Establishment of Covenants, Conditions, and Restrictions for Tesoro del
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Valle” (CC & R's). The purpose of the CC & R's is to enhance and protect the value, desirability
and attractiveness of the Tesoro community, as well as to give the Tesoro board of directors (Tesoro
Board) the authority to maintain community standards.


Article 7 of the CC & R's addresses the duties and responsibilities of Tesoro's volunteer
architectural control committee (ACC), providing that homeowners must obtain the ACC's
approval before making any improvements to their property. Section 7.2 of the CC & R's outlines
the application process, providing the application requirements and stating that the ACC may grant
approval only if the applicant **171  has complied with those requirements and the ACC, in its
discretion, concludes that the proposed improvement conforms to the CC & R's and is harmonious
with the existing development.


Section 8.1.18 of the CC & R's reiterates that “[t]here shall be no construction, alteration,
or removal of any Improvement in the Project (other than repairs or rebuilding done by the
Association pursuant hereto) without the approval of the Architectural Control Committee.”
Further, section 8.1.20 of the CC & R's states: “Within slope areas, no structure, planting,
fencing, ... shall be placed or permitted to remain or other activities undertaken which may damage
or interfere with established slope ratios, create erosion or sliding problems, or which may change
the direction of flow of drainage channels or obstruct or retard the flow of water through drainage
channels.” That provision also imposes on the homeowner the duty to maintain the landscaping
installed on the slope by Tesoro.


*624  In December 2003, Tesoro approved design guidelines (Design Guidelines) to “help assure
continuity in design, which will help preserve and improve the appearance of the community.”
Section III, paragraph G, specifically directed to the architectural standards for solar energy
systems, provides: “As provided for in Section 714 of the California Civil Code, reasonable
restrictions on the installation of solar energy systems that do not significantly increase the cost
of the system or significantly decrease its efficiency or specified performance, or which allow for
an alternative system of comparable costs, efficiency, and energy conservation benefits may be
imposed by the [ACC]. [¶] Whenever approval is required for the installation or use of a solar
energy system, the application for approval shall be processed and approved by the Committee in
the same manner as an application for approval of a modification to the property, and shall not
be willfully avoided or delayed.”


Appellants' Solar Energy System Installation.
In 2005, appellants purchased their home at 29313 Hacienda Ranch Court (property) in the
Tesoro development. 1  Their corner property was approximately 15,000 square feet and included
a slope outside the perimeter wall. They were provided with a copy of the CC & R's at that time
and understood they would be bound by them. They also received Tesoro's Design Guidelines
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and agreed to be bound by those as well. Appellants were aware that they were required to
maintain their property, including the slope, and to submit a written application to obtain approval
from the ACC before making any improvements to their property. After submitting the required
applications, they made several improvements to their property, such as the installation of a pool,
casita and landscaping including a fountain and hardscape.


1 We occasionally refer to appellant Martin Griffin individually by first name to avoid
confusion and not out of disrespect.


In 2007, appellants met with Joe Hawley, then with Advanced Solar Electric, who gave them a
proposal for the installation of a solar energy system for their property. They told Hawley they
were interested in the system being installed on the slope adjacent to their residence. Appellants
submitted an application to install a solar energy system on October 2, 2007. 2


2 At trial, Martin testified that he believed he submitted the application on September 27, 2007.


**172  Euclid Management Company was responsible for Tesoro's day-to-day management.
When Martin walked the application into the Euclid Management office, association manager
Patty Prime told him it was not likely to be approved. She informed him that the application was
incomplete in several areas and that she was unaware of any other solar energy systems being
*625  installed outside a perimeter wall. According to the CC & R's, the ACC had 45 days from
the submission of appellants' application to review and rule on it.


The CC & R's and Design Guidelines specify the application requirements, which include the
submission of a plot plan drawn to scale, a detailed description of the proposed materials, a
landscape plan and a drainage plan. Appellants' application met none of the requirements. It
contained only a handwritten drawing with a rectangle signifying the approximate location of the
proposed solar panels. It did not contain information concerning the panels' dimensions, number
or color; the setback; the proposed alterations to the landscaping; or the amount of electricity
proposed to be generated.


Because of Prime's negative comment, while their application was pending appellants sought a
proposal from Hawley for the installation of solar panels on the roof of their residence. They
received a proposal on October 10, 2007, which provided for the installation of 36 solar panels on
their roof and 22 panels on the slope, but they did not amend their pending application or submit
a revised application to reflect the changes. Instead, on November 8, 2007, they signed a $97,000
contract with Advanced Solar Electric for the installation of the new proposed solar energy system.


Also on November 8, 2007—before the expiration of the 45-day time limit—the ACC issued
a letter denying appellants' application. 3  The denial letter was misaddressed, however, and
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appellants did not receive it until November 17, 2007—46 days after October 2, 2007.
Summarizing the ACC's position, Tim Collins handwrote four comments on appellants' application
noting that the roof of the casita adjacent to appellants' residence should be considered as a location
for the panels; that the project's dimensions and minimum setbacks needed to be provided on
the site plan; that appellants needed to indicate how the slope beneath the solar panels would be
maintained; and that they needed to submit photographs of the existing landscape and superimpose
the proposed panel elevation. The ACC was concerned about the proposed slope-mounted system
because it was at the entry to the neighborhood, adjacent homes had a direct line of sight, the CC
& R's prohibited slope alteration and any alteration or landscape removal could impact drainage.
The ACC expected that appellants would address the expressed concerns and submit a revised
application.


3 The ACC had cancelled its regularly-scheduled October meeting because the area was
evacuated for a fire. For that reason, it did not consider appellants' application until
November 6, 2007.


After receiving the denial letter, Martin attended and spoke at a meeting of the Tesoro Board,
informing the board members that he deemed the untimely denial of his project an approval,
he had engaged a solar contractor and he *626  intended to proceed with his project starting in
January 2008. Hawley also tried to respond to the ACC's concerns. The ACC, however, saw no
indication that appellants had investigated installation of the solar panels on the casita roof or that
they had made efforts to comply with the ACC's other requests. **173  The Tesoro Board also
directed Prime to prepare a timeline of events concerning appellants' application, and after review
concluded that all applicable time limits had been satisfied.


On December 18, 2007, appellants received a letter from Tesoro's attorney, Jeffrey Beaumont,
instructing them to stop further efforts to install a solar energy system on their property. Beaumont
wrote to appellants again during the first week of January 2008, instructing them to stop
construction.


Nonetheless, appellants proceeded with the installation of a solar energy system in January 2008.
The system involved installing solar panels on the roof, and, in preparation for additional panels
to be installed on the slope, removing landscaping and pouring a concrete foundation for pylons.
Ultimately, by mid-January 2008, appellants agreed to stop construction temporarily pending
Tesoro's request for additional information. Following a January 23, 2008 meeting between
appellants, Hawley, and Tesoro and Euclid Management representatives, appellants agreed to
submit a revised application and Tesoro agreed to review and rule on the application within one
week. The supplemental application added the installation of solar panels on the roof.


On January 29, 2008, the ACC denied the supplemental application in part, specifically
disapproving the installation of solar panels on the slope and directing appellants to return the
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slope to its original condition. The ACC remained concerned about the same issues that led to the
denial of the initial application, including that appellants had not considered alternative locations.
After receiving this letter, appellants directed their contractor to complete the installation of solar
panels on the slope. The system was fully installed by the end of March 2008.


Pleadings, Trial and Judgment.
The Tesoro Board met in an executive session in mid-February and authorized the filing of a
lawsuit against appellants. It understood that it had the authority to initiate a lawsuit to enforce
the CC & R's without a vote of the entire Tesoro membership. As part of its decision, the Tesoro
Board considered that several homeowners had complained about the solar panels on the slope;
they had submitted a signed petition and communicated their concerns to Euclid Management.


During a full meeting of the Tesoro homeowners on March 25, 2008, an ACC representative
reported that a lawsuit had been filed that day against *627  appellants because they had not
followed architectural procedures before installing a solar energy system on their slope. Tesoro's
complaint alleged causes of action for breach of contract and negligence and sought declaratory
and injunctive relief. The trial court denied appellants' special motion to strike the complaint
pursuant to Code of Civil Procedure section 425.16. Tesoro thereafter filed the operative first
amended complaint, which alleged the same causes of action and generally alleged that appellants'
solar energy system construction and installation failed to comply with several provisions of the
CC & R's.


Appellants answered and cross-complained against Tesoro, alleging claims for breach of contract,
breach of the implied covenant of good faith and fair dealing, breach of the California Solar Rights
Act (Civ.Code, § 714) 4  and declaratory and injunctive relief. Generally, they alleged that Tesoro
failed to comply with both **174  section 714 and its own CC & R's in denying their solar energy
system application.


4 Unless otherwise indicated, all further statutory references are to the Civil Code.


Tesoro moved for summary judgment on its complaint and the cross-complaint, and appellants
moved for summary judgment on the complaint only. The trial court denied both motions, ruling
that triable issues of fact existed as to whether Tesoro complied or substantially complied with its
CC & R's and applicable law; whether Tesoro filed the action in accordance with the CC & R's;
whether Tesoro's asserted noncompliance excused appellants' proceeding with the installation of
their solar energy system despite having notice of Tesoro's denial; and whether Tesoro's denial
complied with section 714. Summarizing, the trial court ruled that the claims in the complaint
and cross-complaint turned on whether the parties met their obligations under the CC & R's and
governing law.
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In June 2009, Tesoro designated four expert witnesses to testify at trial. It designated solar energy
forensic consultant Rod Bergen to testify regarding Tesoro's compliance with section 714 in
dealing with appellants' solar energy system; the engineering, design and installation of solar
energy systems generally; appellants' solar energy system as installed; and alternatives to that
system. Appellants did not designate any expert witnesses. In September 2009, the trial court
granted Tesoro's motion to strike appellants' untimely expert designation offered three weeks late.
The parties later stipulated that appellants would be permitted to call experts to rebut any of the
facts relied on by Tesoro's experts; appellants experts were precluded, however, from offering their
own opinions.


In October 2009, the trial court granted Tesoro's request for a jury trial. Appellants had objected
to trial by jury, arguing that although Tesoro had *628  timely posted jury fees in accordance with
a local rule requiring posting 25 days before the actual trial date, it had not complied with Code
of Civil Procedure section 631 requiring that jury fees be posted 25 days before the “initial” trial
date. The trial court allowed a jury trial, determining there was some ambiguity between the two
provisions and that appellants had failed to demonstrate any prejudice as a result of allowing trial
by jury.


Before trial began, the trial court also ruled on several motions in limine, denying appellants'
motion to preclude Tesoro from offering expert testimony, appellants' motion to limit the testimony
concerning the meaning of the CC & R's, appellants' motion to preclude evidence that Tesoro did
not timely provide its notice of denial and appellants' motion to preclude evidence that the notice
of denial was incomplete.


As part of the jury instructions, the trial court informed the jury about the nature of the dispute and
the parties' contentions, stating that Tesoro claimed it was entitled to declaratory and injunctive
relief because appellants had breached the CC&R's by installing their solar energy system without
written approval. It further stated that appellants claimed Tesoro breached section 714 and the
CC&R's by improperly reviewing and denying their solar energy system application, thereby
entitling them to declaratory and injunctive relief.


Following a 10–day trial, on November 2, 2009, the jury returned a special verdict. It found that
Tesoro did nothing prohibited by the CC & R's or governing law, nor did it fail to do anything
required by the CC & R's and governing law with respect to its consideration of appellants' solar
energy system. It further found that Tesoro did not breach the implied covenant of good faith and
fair dealing, did not violate section 714, responded to appellants' application within the time limits
set forth in **175  the CC & R's, responded to appellants' application in the same manner as
other applications for a change or modification to property and was entitled to the relief requested.
With respect to appellants, the jury found that they either did something prohibited or failed to
do something required by the CC & R's and governing law in connection with their solar energy
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system. It found they were not excused from complying with the CC & R's and governing law.
The jury determined that appellants were not entitled to any relief and were required to remove
the 22 solar panels from their hillside slope.


In December 2009, the trial court entered a judgment in favor of Tesoro that incorporated the
special verdict findings. As part of the judgment, appellants were ordered to remove the 22 solar
panels installed on the slope and to return the slope landscaping to its original condition within
60 days of entry of judgment. The trial court further ordered that appellants take nothing on their
cross-complaint and awarded Tesoro its attorney fees and costs.


*629  Appellants thereafter filed motions for judgment notwithstanding the verdict and for a new
trial. Following a February 10, 2010 hearing, the trial court denied both motions. This appeal
followed.


DISCUSSION


Appellants contend there are multiple reasons why the judgment should be reversed. We loosely
classify their arguments into three categories: Legal, procedural and evidentiary. Addressing each
category in turn, we find no basis for reversal.


I. Appellants' Legal Claims.
Appellants raise several issues relating to the interpretation and application of section 714,
contending that any issue relating to that provision should not have gone to the jury, the CC&R's
as a matter of law failed to comply with that provision and Tesoro did not satisfy its burden under
the statute. Keeping in mind that we review these questions from a jury verdict, we find no merit
to appellants' contentions.


A. Appellants Properly Submitted the Question of Compliance with Civil Code Section 714
to the Jury.


[1]  Section 714 prohibits homeowners associations from imposing covenants, conditions or
restrictions that effectively prohibit the installation of a solar energy system. (§ 714, subd. (a).)
The statute further provides: “This section does not apply to provisions that impose reasonable
restrictions on solar energy systems. However, it is the policy of the state to promote and encourage
the use of solar energy systems and to remove obstacles thereto. Accordingly, reasonable
restrictions on a solar energy system are those restrictions that do not significantly increase the
cost of the system or significantly decrease its efficiency or specified performance, or that allow
for an alternative system of comparable cost, efficiency, and energy conservation benefits.” (§ 714,
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subd. (b).) Section 714 defines “significantly” as “an amount exceeding 20 percent of the cost of
the system or decreasing the efficiency of the solar energy system by an amount exceeding 20
percent, as originally specified and proposed” for a solar water or swimming pool heating system,
and as “an amount not to exceed two thousand dollars ($2,000) over the system cost as originally
specified and proposed, or a decrease in system efficiency of an amount exceeding 20 percent as
originally specified and proposed” for a photovoltaic system. (§ 714, subds. (d)(1)(A) & (B).)


**176  Appellants now contend that the issue of Tesoro's compliance with section 714 was a
question of law that should not have been submitted to the *630  jury. They ignore the well-
settled rule “ ‘that the theory upon which a case is tried must be adhered to on appeal. A party is
not permitted to change his position and adopt a new and different theory on appeal. To permit
him to do so would not only be unfair to the trial court, but manifestly unjust to the opposing
litigant.’ [Citations.]” (Cable Connection, Inc. v. DIRECTV, Inc. (2008) 44 Cal.4th 1334, 1351,
fn. 12, 82 Cal.Rptr.3d 229, 190 P.3d 586; see also Brown v. Boren (1999) 74 Cal.App.4th 1303,
1316, 88 Cal.Rptr.2d 758 [“It is a firmly entrenched principle of appellate practice that litigants
must adhere to the theory on which a case was tried. Stated otherwise, a litigant may not change
his or her position on appeal and assert a new theory.”].)


Consistently throughout the proceedings below, appellants maintained that the question of Tesoro's
compliance with section 714 was a question of fact. In opposing Tesoro's motion for summary
judgment, they argued that whether Tesoro acted reasonably under the statute was a question of
fact. Before trial began, they did not ask the trial court to determine the issue of compliance as a
matter of law. During their opening statement, they told the jury that whether they had the right
to install their solar panels involved a “factual determination” that it would have to make. They
questioned witnesses about the application of section 714. During closing argument, they reiterated
that it was the jury's obligation to apply California law to the situation presented. They stipulated
that the jury receive instructions on section 714; the jury received those instructions and determined
by special verdict that Tesoro did nothing to violate the statute. In their posttrial motions, they
argued that substantial evidence did not support the jury's verdict that Tesoro complied with section
714—not that the jury was prohibited from deciding the question.


Appellants are bound by their decision to submit to the jury the question of Tesoro's compliance
with section 714. As aptly stated by the court in Shumate v. Johnson Publishing Co. (1956) 139
Cal.App.2d 121, 130, 293 P.2d 531: “A party cannot successfully take advantage of asserted error
committed by the court at his request. [Citation.] The request that the jury be instructed as requested
by defendants necessarily constituted consent to submission of the issue as a question of fact to
be resolved by the jury. [Citation.] A party cannot request that an issue be submitted to a jury as
a question of fact and on review escape the consequences.”
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[2]  Moreover, appellants' position below was correct. Section 714, subdivision (b) permits
homeowners associations to impose “reasonable restrictions” on solar energy systems that do
not significantly increase the cost of the systems or decrease their efficiency. The determination
of whether Tesoro's CC&R's and Design Guidelines imposed “reasonable” restrictions was
necessarily a question of fact for the jury. (See Ayres v. City Council of *631  Los Angeles (1949) 34
Cal.2d 31, 41, 207 P.2d 1 [considering reasonableness of subdivision restrictions enacted pursuant
to the Subdivision Map Act and observing “[q]uestions of reasonableness and necessity depend on
matters of fact”]; Terry v. Atlantic Richfield Co. (1977) 72 Cal.App.3d 962, 966, 140 Cal.Rptr. 510
[“Except where there is no room for a reasonable difference of opinion, the reasonableness of an act
or omission is a question of fact, that is, an issue which should be decided by a jury....”]; Robinson
v. City and County of San Francisco (1974) 41 Cal.App.3d 334, 337, 116 Cal.Rptr. 125 [“Where
evidence is **177  fairly subject to more than one interpretation, the question of reasonableness
is a triable factual issue for the jury to decide.”].)


B. Substantial Evidence Supported the Jury's Finding That the CC&R's Imposed
Reasonable Restrictions.


[3]  Appellants' next—and also new—contention is that the CC&R's and Design Guidelines
applicable to solar energy systems are unreasonable as a matter of law. Again, their position on
appeal is contrary to the position they took below, where they requested and the jury received
an instruction providing: “The parties stipulate that they are bound by the C.C.&Rs, Bylaws, and
Design Guidelines which have been referred to as part of the Governing Documents and that
such Governing Documents constitute the binding contract between Plaintiff and Defendants.”
The jury was further instructed that appellants claimed Tesoro breached the governing documents
by not complying with their provisions, and that Tesoro had the burden to show its procedures
were fair and reasonable. Having submitted to the jury the question of whether Tesoro complied
with the CC&R's and Design Guidelines, appellants cannot now ignore the jury's determination
by attempting to change the question. (E.g., Kantlehner v. Bisceglia (1951) 102 Cal.App.2d 1, 6,
226 P.2d 636 [“Counsel may not so conduct themselves in the trial of a case as to lead the jury
to proceed upon one theory and then seek to abandon that theory upon appeal and adopt another
one.”].)


[4]  [5]  [6]  Again, appellants' position below was correct. Generally, homeowners associations
have the right to impose reasonable CC&R's on improvements to property. (§ 1354, subd. (a)
[“The covenants and restrictions in the declaration shall be enforceable equitable servitudes,
unless unreasonable, and shall inure to the benefit of and bind all owners of separate interests in
the development.”]; Dolan–King v. Rancho Santa Fe Assn. (2000) 81 Cal.App.4th 965, 977, 97
Cal.Rptr.2d 280 [“California and many other jurisdictions have long upheld such general covenants
vesting broad discretion in homeowners associations or boards to grant or withhold consent to
construction.”]; Palos Verdes Homes Assn. v. Rodman (1986) 182 Cal.App.3d 324, 328, 227
Cal.Rptr. 81 (Palos Verdes Homes ) [“The right to enforce *632  covenants that require approval
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of construction has long been recognized in California.”].) Generally, recorded use restrictions
are accorded a presumption of validity and are enforced “unless they are wholly arbitrary, violate
a fundamental public policy, or impose a burden on the use of affected land that far outweighs
any benefit.” (Nahrstedt v. Lakeside Village Condominium Assn. (1994) 8 Cal.4th 361, 382, 33
Cal.Rptr.2d 63, 878 P.2d 1275.)


In Palos Verdes Homes, supra, 182 Cal.App.3d 324, 227 Cal.Rptr. 81, the court determined that
whether a homeowners association's design restrictions on a solar energy system were reasonable
was a question of fact. There, a homeowner installed a residential solar energy system after the
Palos Verdes Homes Association had denied his application for installation on the basis that the
system did not conform to its solar unit guidelines. The association prevailed on its declaratory
relief claim at trial, and the Court of Appeal affirmed. According to the court: “The issue here
is whether the Association's Guidelines are a ‘reasonable restriction’ on the installation of solar
units, as required by section 714. This is a question of fact to be determined by the trier of fact. Its
conclusion will not be disturbed unless unsupported **178  by substantial evidence. [Citation.]”
(Id. at p. 328, 227 Cal.Rptr. 81.) The court summarized the testimony of the association's
expert, who opined that the solar energy systems permitted by the association's guidelines were
comparable to the homeowner's proposed system in performance and cost. (Id. at pp. 328–329,
227 Cal.Rptr. 81.) Because the testimony showed that the “guidelines do not prohibit all solar units
but are formulated to promote the installation of solar units which are comparable in costs and
aesthetically acceptable,” the court concluded that substantial evidence supported the judgment.
(Id. at p. 328, 227 Cal.Rptr. 81.)


The same result is required here. The CC&R's provide that the approval or disapproval of
applications for improvements “shall be in the sole and absolute discretion of the [ACC] and may
be based upon such aesthetic considerations as the [ACC] determines to be appropriate.” The
Design Guidelines temper this discretion with respect to the installation of solar energy systems.
They specifically mirror section 714 and provide that the ACC may impose reasonable restrictions
“that do not significantly increase the cost of the system or significantly decrease its efficiency or
specified performance, or which allow for an alternative system of comparable costs, efficiency,
and energy conservation....” As in Palos Verdes Homes, supra, 182 Cal.App.3d at page 328, 227
Cal.Rptr. 81, an expert testified about a comparable alternative system to appellants' installation
of 22 panels on their slope. Bergen explained that the installation of 16 to 20 panels in an area
above the casita would yield the same performance efficiency but have a 14 percent reduction in
output. He further testified that the proposed system would be less expensive to install than the
slope panels. Bergen's testimony established that the CC&R's and Design Guidelines allowed for
an alternative solar energy system of comparable costs and efficiency that did not significantly
increase *633  the cost or decrease the efficiency of the system sought by appellants. Substantial
evidence supported the jury's conclusion that CC&R's imposed reasonable restrictions that were
in compliance with section 714.
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[7]  That the CC&R's permit the ACC to consider the aesthetic impact of a solar energy system
provides no basis for reversal. Nothing in the language of section 714 prohibits the consideration
of aesthetic impacts. To the contrary, the provision in section 714 that “the application for approval
shall be processed and approved by the appropriate approving entity in the same manner as an
application for approval of an architectural modification to the property ...” indicates that the
Legislature specifically anticipated that an evaluation of a proposed solar energy system—just as
any other proposed improvement—would involve the consideration of aesthetics. (§ 714, subd.
(e)(1).) Consistent with that language, the Palos Verdes Homes court concluded that guidelines
primarily involving aesthetic considerations were reasonable and met the standards of section 714.
(Palos Verdes Homes, supra, 182 Cal.App.3d at p. 327, 227 Cal.Rptr. 81.)


We are likewise unpersuaded by appellants' argument that Tesoro had the burden to propose a
comparable alternative system at the time it denied appellants' application. Again, nothing in the
language of section 714 imposes such a burden on a homeowners association. The statute requires
only that the denial of a solar energy system application be in writing and in a timely manner. (§
714, subd. (e)(2).) Nor do the CC&R's or Design Guidelines require that the ACC redesign a solar
energy system that fails to garner approval. Instead, the burden is on the **179  homeowner to
submit an application that is complete and sufficient to generate approval. ACC member Collins
testified that it has never been the practice of the ACC to propose an alternative design and that
he did not feel qualified to redesign a solar energy system. The evidence established that once the
ACC informed appellants of the bases of its denial, it was their burden to reapply for approval
of a solar energy system utilizing an application that satisfied the procedural requirements in the
CC&R's and that addressed the ACC's concerns about location, safety and aesthetics. Appellants
failed to meet their burden.


II. Appellants' Procedural Claims.
Notwithstanding the bases for Tesoro's denial of appellants' solar energy system application,
appellants contend that the processes by which Tesoro denied the application and initiated and
tried this action were invalid. Specifically, they contend that the ACC's denial was untimely,
inadequately mailed and incomplete; that the lawsuit was improperly initiated without a vote of
the entire association; and that Tesoro should not have received a jury trial because it did not
timely pay its jury fees. With the exception of the payment *634  of jury fees, appellants submitted
these issues to the jury for resolution, asserting during closing argument that the key question in
the matter was whether Tesoro followed the appropriate procedures. We find no merit to any of
appellants' procedural challenges.


A. Substantial Evidence Established That Tesoro's Denial Complied with the CC&R's.
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[8]  The jury answered “yes” to the question of whether “Plaintiff respond[ed] to Defendants'
application for approval or disapproval of the installation of their solar energy system within the
time limits set forth in the Governing Documents?” We review a jury's findings of fact under the
deferential substantial evidence standard. (Bickel v. City of Piedmont (1997) 16 Cal.4th 1040, 1053,
68 Cal.Rptr.2d 758, 946 P.2d 427, superseded by statute on another point as stated in DeBerard
Properties, Ltd. v. Lim (1999) 20 Cal.4th 659, 668, 85 Cal.Rptr.2d 292, 976 P.2d 843.) According
to this standard, “ ‘ “the power of an appellate court begins and ends with a determination as to
whether there is any substantial evidence, contradicted or uncontradicted,” to support the findings
below.’ ” (Ibid.) We must view the evidence in the light most favorable to the prevailing party,
giving it the benefit of every reasonable inference and resolving all conflicts in its favor. (Ibid.)
We are not at liberty to reweigh the evidence or judge the credibility of witnesses. (Electronic
Equipment Express, Inc. v. Donald H. Seiler & Co. (1981) 122 Cal.App.3d 834, 849, 176 Cal.Rptr.
239.)


According to a provision in the section of the CC&R's governing improvement applications, “all
approvals given pursuant to this Article shall be in writing; and any request for approval which has
not been approved or disapproved, in writing, within forty-five (45) days from the date of receipt of
all documentation required to be submitted by the Committee shall be deemed approved....” Here,
the evidence showed that appellants submitted their solar energy system application on October
2, 2007. Prime testified that Martin personally delivered the application on that date, and the
application itself bore a “received” stamp dated October 2, 2007. The jury was entitled to discredit
Martin's alternating recollection that he submitted the application on September 27 or October
1, 2007. (E.g., Moreno v. Sayre (1984) 162 Cal.App.3d 116, 121, 208 Cal.Rptr. 444 [“It is the
province of the jury to resolve **180  conflicts in the evidence and to determine the credibility
of witnesses.”].)


The ACC denied appellants' application by letter dated November 8, 2007, a date within 45 days
of receipt of appellants' application. Thus, substantial evidence supported the jury's finding that
Tesoro responded within the time limits provided by the CC&R's. The evidence further showed,
however, that *635  appellants did not receive the denial letter until November 17, 2007, because
it was misaddressed. But the jury was instructed that Tesoro had the burden to prove that it “did all,
or substantially all, of the significant things that the Governing Documents required it to do or that
it was excused [from] doing those things.” It was well within the jury's province to conclude that
Tesoro substantially complied with its obligations under the CC&R's notwithstanding appellants'
receipt of the denial letter 46 days after they submitted their application. (See Moreno v. Sayre,
supra, 162 Cal.App.3d at p. 121, 208 Cal.Rptr. 444 [“When two or more inferences can be
reasonably drawn from the facts, the reviewing court is without power to substitute its deductions
for those of the jury.”].) The jury could have concluded that the one-day delay was inconsequential
given that appellants had already signed the contract to proceed with the installation of their solar
energy system several days before the time to rule on their application had expired.
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The evidence further showed that Prime mailed the denial letter by regular mail. We reject
appellants' argument that this evidence showed Tesoro failed to comply with section 16.11 of the
CC&R's, which provides in relevant part: “Any notice permitted or required by this Declaration
shall be considered received on the date the notice is personally delivered to the recipient or forty-
eight (48) hours after the notice is deposited in the United States mail, first class, registered or
certified mail, postage prepaid and addressed to the recipient at the address which the recipient
has provided to the Association....” Contrary to appellants' suggestion that this provision requires
notices to be sent by registered or certified mail, the provision is plainly limited to specifying a
date by which notice is deemed received if it is sent by first class, registered or certified mail.
In short, appellants' argument affords no basis to disturb the jury's finding that Tesoro did all or
substantially all of the significant things it was required to do under the CC&R's.


Finally, appellants contend that substantial evidence did not support the jury's affirmative answer
to the question “Did Plaintiff respond to Defendants' application for approval or disapproval of
their solar energy system in the same manner as any other applications for a change or modification
to property?” They argue that the denial letter improperly failed to articulate the bases for the
denial. (See § 1378, subd. (a)(4) [“If a proposed change is disapproved, the written decision shall
include both an explanation of why the proposed change is disapproved and a description of the
procedure for reconsideration of the decision by the board of directors.”].) The evidence belies
their claim. Martin himself testified that attached to the November 2007 denial letter were four
handwritten comments from the ACC indicating that the casita roof should be considered as an
alternate location, the site plan failed to show dimensions and setbacks, the application omitted
any provision for slope maintenance and the application lacked photographs of the proposed site.
Martin conceded that he read the comments when he received the denial *636  letter. He further
conceded that his application in fact lacked the requisite items identified by the ACC as missing.
Later, in January 2008, the ACC approved the rooftop panel installation but disallowed **181
the panels on the slope for the reasons stated earlier and discussed by all parties at their January
23, 2008 meeting. Substantial evidence showed that Tesoro provided an adequate explanation of
why appellants' solar energy system application was ultimately denied in part.


The evidence further showed that to the extent Tesoro denied appellants' application, it adequately
advised them of their appeal rights. (§ 1378, subd. (a)(4).) Though the January 2008 letter did not
include information about appeal rights, Martin testified that at all times he had in his possession
copies of the CC&R's and Design Guidelines and was aware of the provision for appeal contained
in the CC&R's. Section 7.2.8 of the CC&R's provides a detailed explanation of a homeowner's
appeal rights in the event the ACC disapproves an application. Evidence that appellants had been
advised of their appeal rights through the CC&R's supported the jury's findings that Tesoro did
all or substantially all it was required to do under California law and appropriately responded to
appellants' application in a manner required for all similar applications. (See Stasher v. Harger–
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Haldeman (1962) 58 Cal.2d 23, 29, 22 Cal.Rptr. 657, 372 P.2d 649 [“Substantial compliance, as
the phrase is used in the decisions, means actual compliance in respect to the substance essential
to every reasonable objective of the statute.”].)


B. Substantial Evidence Established That Tesoro Properly Brought This Action in
Accordance with the CC&R's.


[9]  [10]  As part of its claim that Tesoro failed to comply with its own CC&R's, appellants sought
to show that Tesoro improperly initiated this action without a full vote of the membership. 5  The
jury resolved this question against appellants, concluding that Tesoro did all or substantially all
it was required to do under the CC&R's. Appellants do not contend that the jury should not have
resolved this question, but instead simply choose to ignore that conflicting evidence was presented
on the issue, the jury received multiple instructions on contract interpretation and the jury decided
the issue. Where extrinsic evidence has been properly admitted to aid in the interpretation of
a contract, we uphold a reasonable construction of the agreement by the trier of fact which is
supported by substantial evidence. (In re Marriage of Fonstein (1976) 17 Cal.3d 738, 746–747,
131 Cal.Rptr. 873, 552 P.2d 1169.)


5 We decline to address appellants' argument on this issue to the extent it is premised on the
denial of their summary judgment motion. (E.g., California Housing Finance Agency v.
Hanover/California Management & Accounting Center, Inc. (2007) 148 Cal.App.4th 682,
688–689, 56 Cal.Rptr.3d 92 [denial of summary judgment unreviewable after a full trial on
the same issues]; Waller v. TJD, Inc. (1993) 12 Cal.App.4th 830, 833–836, 16 Cal.Rptr.2d
38 [same].)


*637  During cross-examination, appellants' counsel questioned Collins about section 4.1.2(k) of
the CC&R's, which provides in part that Tesoro has the right “to prosecute or defend, in the name
of the Association, any action affecting or relating to the Project or the personal property thereon ...
provided, however, that without the prior vote or written consent of a majority of the voting power
of the Members of the Association, the Board may not institute any legal proceeding (including any
arbitration or judicial reference proceeding) against any person or entity the cost of which could
reasonably be expected to exceed Two Thousand Five Hundred Dollars ($2,500.00),” including an
estimate of attorney fees and costs. Collins testified that no poll or vote of the homeowners was
**182  taken prior to Tesoro's initiating this action against appellants. Martin similarly testified
that he was unaware of any meeting of the homeowners where they were given an opportunity to
vote on or receive notice of any intent to file a lawsuit, nor was he given any notice of the special
assessment ultimately imposed to finance the litigation.


On redirect examination, however, Collins testified that the Tesoro Board had relied on other
provisions in the CC&R's—as well as the advice of counsel—to conclude it had the ability to
initiate suit without a full vote. Specifically, it relied on section 4.1.2(e), which gives Tesoro the
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right “to enforce, in its discretion, the provisions of this Declaration, the Bylaws, Articles and
Rules and Regulations of the Association....” He testified that counsel had advised him section
4.1.2(k) was never intended to limit the Tesoro Board's discretion under section 4.1.2(e) to file suit
against a homeowner. The Tesoro Board also relied on section 10.9 of the CC&R's, which provides:
“Notwithstanding anything herein to the contrary, no judicial or administrative proceeding shall be
commenced or prosecuted by the Association unless approved by a majority of the voting power of
the membership. This Section shall not apply, however, to (a) actions brought by the Association to
enforce the provisions of this Declaration,” the collection of assessments, challenges to ad valorem
taxes and counterclaims brought by Tesoro.


The owner of Euclid Management, Glennon Gray, further testified that he was familiar with section
4.1.2(k) of the CC&R's and that the provision did not operate to prevent Tesoro from filing an
action against a single homeowner to enforce the CC&R's. Rather, his understanding was that it
applied when a homeowners association was contemplating suing the developer.


On the basis of this testimony, substantial evidence supported the jury's determination that Tesoro
complied with the CC&R's in bringing this action without a full vote of the homeowners. (See
Rosen v. E.C. Losch Co. (1965) 234 Cal.App.2d 324, 331, 44 Cal.Rptr. 377 [“ ‘The practical
construction placed upon the agreement by the parties is, of course, substantial *638  evidence of
their intent.’ ”]; Nicolaysen v. Pacific Home (1944) 65 Cal.App.2d 769, 773, 151 P.2d 567 [“ ‘The
law recognizes the practical construction of a contract as the best evidence of what was intended
by its provisions ....’ ”].)


C. Tesoro Properly Received a Jury Trial.
[11]  Appellants' final procedural challenge is that Tesoro should not have received a jury trial
because it did not post jury fees in a timely manner. Before trial, appellants argued that Tesoro had
waived its right to a jury trial on the ground that it had not posted jury fees in accordance with Code
of Civil Procedure section 631, subdivision (b), which specifies that jury fees must be deposited
“at least 25 calendar days before the date initially set for trial” by “[e]ach party demanding a jury
trial....” Tesoro conceded that it had posted jury fees 25 days before the date set for the actual trial,
which was timely according to Los Angeles County Superior Court, Local Rules, former rule 5.0.
Following briefing and argument by counsel, the trial court permitted a jury trial to go forward,
reasoning that Tesoro had demonstrated an inadvertent mistake in relying on the local rules and
appellants had failed to demonstrate any prejudice from proceeding with a jury trial.


[12]  [13]  [14]  [15]  Generally, the failure to deposit jury fees at least 25 calendar days before
**183  the date initially set for trial constitutes a waiver of the right to a jury trial. (Code Civ. Proc.,
§ 631, subds. (b) & (d)(5); Grafton Partners v. Superior Court (2005) 36 Cal.4th 944, 956, 32
Cal.Rptr.3d 5, 116 P.3d 479.) Nonetheless, in the event of a waiver, the trial court retains discretion
to allow a trial by jury. (Code Civ. Proc., § 631, subd. (e); Johnson–Stovall v. Superior Court (1993)
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17 Cal.App.4th 808, 810, 21 Cal.Rptr.2d 494; Gann v. Williams Brothers Realty, Inc. (1991) 231
Cal.App.3d 1698, 1703–1704, 283 Cal.Rptr. 128.) In exercising such discretion, courts are mindful
of the requirement “to resolve doubts in interpreting the waiver provisions of section 631 in favor
of a litigant's right to jury trial. [Citations.]” (Grafton Partners v. Superior Court, supra, at p. 956,
32 Cal.Rptr.3d 5, 116 P.3d 479.) Accordingly, “[w]here the right to jury is threatened, the crucial
focus is whether any prejudice will be suffered by any party or the court if a motion for relief
from waiver is granted. [Citation.] A trial court abuses its discretion as a matter of law when ‘...
relief has been denied where there has been no prejudice to the other party or to the court from an
inadvertent waiver. [Citations.]’ [Citations.]” (Wharton v. Superior Court (1991) 231 Cal.App.3d
100, 104, 282 Cal.Rptr. 349.)


Here, the trial court properly exercised its discretion to allow the case to be heard before a jury.
Tesoro demonstrated that it made an inadvertent mistake by relying on the local rule timeline.
(Winston v. Superior Court (1987) 196 Cal.App.3d 600, 602–603, 242 Cal.Rptr. 113 [inadvertent
waiver shown where failure to post fees occurred from inconsistency in the time requirement
among statutes].) And neither below nor on appeal have appellants *639  demonstrated any
prejudice from a trial by jury. (See Johnson–Stovall v. Superior Court, supra, 17 Cal.App.4th at
p. 811, 21 Cal.Rptr.2d 494 [“The mere fact that trial will be by jury is not prejudice per se.”];
Gann v. Williams Brothers Realty, Inc., supra, 231 Cal.App.3d at p. 1704, 283 Cal.Rptr. 128 [“The
prejudice which must be shown from granting relief from the waiver is prejudice from the granting
of relief and not prejudice from the jury trial.”].) “The court abuses its discretion in denying relief
where there has been no prejudice to the other party or to the court from an inadvertent waiver.”
(Gann v. Williams Brothers Realty, Inc., supra, at p. 1704, 283 Cal.Rptr. 128.) Indeed, it would
have been an abuse of discretion for the trial court to deny relief here.


III. Appellants' Evidentiary Issues.
In two related arguments, appellants contend that the trial court abused its discretion by permitting
Bergen to testify as an expert on Tesoro's behalf and by not permitting them to present rebuttal
expert testimony. We review the trial court's admission or exclusion of expert testimony under the
deferential abuse of discretion standard. (Avivi v. Centro Medico Urgente Medical Center (2008)
159 Cal.App.4th 463, 467, 71 Cal.Rptr.3d 707; Piscitelli v. Friedenberg (2001) 87 Cal.App.4th
953, 972, 105 Cal.Rptr.2d 88.)


A. Allowing Bergen to Testify Was a Proper Exercise of Discretion.
[16]  Bergen, a licensed contractor and electrical engineer who had installed over 2,000 solar
energy systems, evaluated appellants' solar energy system as installed and opined that the slope
location was inappropriate based on a number of factors. He further testified that a different
configuration of panels could be more efficient and cost-effective. He also opined about how
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removal of the slope panels and replacement with his suggested alternative would affect the
efficiency and cost of appellants' solar energy system.


**184  Appellants contend that it was an abuse of discretion to admit Bergen's testimony because
he lacked any “special knowledge” that would qualify him as an expert. (Evid.Code, § 720, subd.
(a) [“A person is qualified to testify as an expert if he has special knowledge, skill, experience,
training, or education sufficient to qualify him as an expert on the subject to which his testimony
relates.”].) They contend that the matters about which he testified were matters of common
knowledge inappropriate for expert testimony. (See Evid.Code, § 801, subd. (a) [expert opinion is
admissible when it is “[r]elated to a subject that is sufficiently beyond common experience that the
opinion of an expert would assist the trier of fact”]; People v. Torres (1995) 33 Cal.App.4th 37, 45,
39 Cal.Rptr.2d 103 [“Expert opinion is not admissible if it consists of inferences and conclusions
which can be drawn as easily and intelligently by the trier of fact as by the witness.”].) They claim
that *640  Bergen's testimony about the reduction in efficiency resulting from a modification to
appellants' system could have been calculated using simple math—that is, a reduction of 22 panels
from a total of 56 would have equaled an approximately 40 percent reduction in efficiency.


But the calculation was not so simple. Bergen explained that efficiency is calculated taking into
account the angle of the solar panels, the orientation of the panels in relation to the sun, the
inverter design, the surface area and the shade factor. He used an inclinometer to measure the
angle of the slope panels. In describing the design of his alternative system, Bergen explained
how an installation of fewer than 22 panels would result in only a minimal reduction in output.
He further testified about the cost of labor and materials for his alternative design. All of these
matters were beyond the jury's common knowledge. (See Mann v. Cracchiolo (1985) 38 Cal.3d
18, 38, 210 Cal.Rptr. 762, 694 P.2d 1134 [witness qualifies as an expert where he “has sufficient
skill or experience in the field so that his testimony would be likely to assist the jury in the search
for the truth, and ‘no hard and fast rule can be laid down which would be applicable in every
circumstance’ ”].)


Nor are we persuaded by appellants' renewed argument that Bergen should not have been permitted
to testify because he described an alternative solar energy system that Tesoro did not propose at the
time it disallowed appellants' proposed system. Again, nothing in either section 714 or the CC&R's
required Tesoro to design an alternative system, and the evidence established that it was not the
ACC's practice to redesign an applicant's proposal. The trial court properly exercised its discretion
to permit Bergen to testify about the efficiency and cost of appellants' system as compared to an
alternative system.


B. Appellants Stipulated They Would Not Offer Expert Opinions in Rebuttal.
[17]  As a means of resolving Tesoro's motion to preclude appellants from offering any expert
testimony because of their failure timely to designate experts, the parties stipulated that appellants



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS720&originatingDoc=Ie2c2781c04db11e1a06efc94fb34cdeb&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS720&originatingDoc=Ie2c2781c04db11e1a06efc94fb34cdeb&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS801&originatingDoc=Ie2c2781c04db11e1a06efc94fb34cdeb&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995066233&pubNum=0003484&originatingDoc=Ie2c2781c04db11e1a06efc94fb34cdeb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995066233&pubNum=0003484&originatingDoc=Ie2c2781c04db11e1a06efc94fb34cdeb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985109367&pubNum=0000661&originatingDoc=Ie2c2781c04db11e1a06efc94fb34cdeb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985109367&pubNum=0000661&originatingDoc=Ie2c2781c04db11e1a06efc94fb34cdeb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS714&originatingDoc=Ie2c2781c04db11e1a06efc94fb34cdeb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Tesoro del Valle Master Homeowners Assn. v. Griffin, 200 Cal.App.4th 619 (2011)
133 Cal.Rptr.3d 167, 11 Cal. Daily Op. Serv. 13,543, 2011 Daily Journal D.A.R. 16,109


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 24


would be permitted to call Tesoro's experts and their own experts to rebut the factual bases for any
opinions offered by Tesoro's experts. Appellants specifically agreed, however, that they would not
be permitted to call their own experts to offer rebuttal opinions. Notwithstanding this stipulation,
they now argue that the trial court abused its discretion by not permitting them to call rebuttal
witnesses to offer their own expert opinions. By stipulating not to offer expert opinions, appellants
have waived any claim on appeal that the **185  trial court abused its discretion by enforcing
the stipulation. (E.g., In re Marriage of Broderick (1989) 209 Cal.App.3d 489, 501, 257 Cal.Rptr.
397 [“an appellant waives *641  his right to attack error by expressly or implicitly agreeing or
acquiescing at trial to the ruling or procedure objected to on appeal”].)


[18]  [19]  Even absent any stipulation, we would find no abuse of discretion. The general rule,
set forth in Code of Civil Procedure section 2034.300, is that an undesignated expert witness may
not testify. An exception to that rule is provided in Code of Civil Procedure section 2034.310,
which permits a party to call an undesignated expert witness to testify if the expert has already been
designated by another party, or if “[t]hat expert is called as a witness to impeach the testimony of
an expert witness offered by any other party at the trial. This impeachment may include testimony
to the falsity or nonexistence of any fact used as the foundation for any opinion by any other party's
expert witness, but may not include testimony that contradicts the opinion.” (Code Civ. Proc., §
2034.310, subds. (a) & (b).) Trial courts strictly construe the foundational fact requirement in Code
of Civil Procedure section 2034.310 “so as to ‘prevent a party from offering a contrary opinion of
his expert under the guise of impeachment.’ [Citation.]” (Mizel v. City of Santa Monica (2001) 93
Cal.App.4th 1059, 1068, 113 Cal.Rptr.2d 649.)


Here, there was no indication that any of appellants' three proposed rebuttal expert witnesses
satisfied the requirements of the statutory exception. 6  Appellants sought to call Jamie Muniak,
a certified property manager, to offer his own opinions about customs and practices in the
property management industry. They also called Marco Suarez, the owner of Advanced Solar
Electric, as a percipient witness, but the trial court sustained objections to questions designed to
elicit expert opinion about solar energy system installations. Finally, appellants sought to call a
contractor, identified as Mr. Alcantar, to offer an opinion about the cost of Bergen's proposed
alternative system and testify about his proposed bid. His testimony would have been based on
his construction experience and did not include any testimony designed to establish the falsity or
nonexistence of any fact relied on by Bergen in making his costs estimate. In any event, Martin
was permitted to testify about other estimates he had received to construct the solar energy system
proposed by Bergen.


6 That appellants failed to make an offer of proof of their witnesses' proposed testimony is yet
an independent reason why any claim of error has been waived. (E.g., In re Mark C. (1992)
7 Cal.App.4th 433, 444, 8 Cal.Rptr.2d 856.)
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[20]  “The trial court is vested with a sound discretion as to the permissible scope of evidence
offered in rebuttal. [Citation.]” (Johnston v. Brewer (1940) 40 Cal.App.2d 583, 588, 105 P.2d 365.)
Because appellants' proffered rebuttal expert testimony failed to satisfy the requirements of Code
of Civil Procedure section 2034.310, the trial court properly exercised its discretion in precluding
such testimony.


*642  DISPOSITION


The judgment is affirmed. Tesoro is awarded its costs on appeal. 7


7 In its respondent's brief, Tesoro has requested an award of attorney fees on appeal. We decline
to consider its request. California Rules of Court, rule 3.1702(c) sets forth the procedure for
claiming attorney fees on appeal. (See also Cal. Rules of Court, rule 8.278(d)(2).)


We concur: ASHMANN–GERST and CHAVEZ, JJ.


All Citations


200 Cal.App.4th 619, 133 Cal.Rptr.3d 167, 11 Cal. Daily Op. Serv. 13,543, 2011 Daily Journal
D.A.R. 16,109


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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74 Cal.App.5th 239
Review granted. See Cal. Rules of Court 8.1105 and 8.1115


(and corresponding Comment, par. 2, concerning rule 8.1115(e)(3))
Court of Appeal, Second District, Division 2, California.


TRICOAST BUILDERS, INC., Plaintiff and Appellant,
v.


Nathaniel FONNEGRA, Defendant and Respondent.


B303300
|


Filed 1/21/2022


Synopsis
Background: General contractor brought action against homeowner, servicers and subservicers
of homeowner's loan on the property, a public adjuster, and replacement contractor after general
contractor was terminated from fire repair project. Following homeowner's waiver of right to jury
trial, case proceeded as a bench trial, and, following trial, the Superior Court, Los Angeles County,
No. PC056615, Melvin D. Sandvig, J., entered judgment for homeowner, and general contractor
appealed.


Holdings: The Court of Appeal, Chavez, J., held that:


[1] general contractor failed to demonstrate prejudice from trial court's denial of its request for
relief from jury waiver;


[2] general contractor's offer to post jury fees was untimely and support trial court's denial of
request for relief from jury waiver; and


[3] homeowner did not have burden of demonstrating prejudice from general contractor's waiver
of right to trial by jury.


Affirmed.


Ashmann-Gerst, J., dissented with opinion.


See also 2021 WL 248316.
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Procedural Posture(s): Petition for Writ of Mandate; Demand for Jury Trial; Other; Judgment.


West Headnotes (19)


[1] Jury Payment or deposit of jury fees
A party waives the right to a jury trial by failing to make a timely deposit of jury fees. Cal.
Const. art. 1, § 16; Cal. Civ. Proc. Code § 631(f)(5).


1 Cases that cite this headnote


[2] Jury Payment or deposit of jury fees
Court may refuse jury trial if jury fees are not deposited as required by statute, and litigants
are not thereby deprived of any constitutional right. Cal. Const. art. 1, § 16; Cal. Civ. Proc.
Code § 631(f)(5).


[3] Jury Operation and effect of waiver
In exercising its discretion to grant relief from the waiver of the right to a jury trial due
to the failure to deposit jury fees, the trial court may consider delay in rescheduling jury
trial, lack of funds, timeliness of the request and prejudice to the litigants. Cal. Const. art.
1, § 16; Cal. Civ. Proc. Code § 631(f)(5).


1 Cases that cite this headnote


[4] Jury Operation and effect of waiver
Prejudice to court or its calendar are relevant considerations for court exercising its
discretion whether to grant relief from waiver of right to jury trial due to failure to deposit
jury fees. Cal. Const. art. 1, § 16; Cal. Civ. Proc. Code § 631(f)(5).


1 Cases that cite this headnote


[5] Appeal and Error Right to jury trial
Trial court's discretionary decision to grant or deny relief to a party who waives right
to jury trial due to the failure to deposit jury fees will not be disturbed absent abuse of
discretion. Cal. Const. art. 1, § 16; Cal. Civ. Proc. Code § 631(f)(5).
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[6] Appeal and Error Substitution of reviewing court's discretion or judgment
Court does not abuse its discretion where any reasonable factors supporting denial of relief
can be found even if reviewing court, as question of first impression, might take different
view.


[7] Appeal and Error Substitution of reviewing court's discretion or judgment
As to actions by a trial court within the exercise of its discretion, as long as there exists a
reasonable or even fairly debatable justification, under the law, for the action taken, such
action will not set aside on appeal, even if, as a question of first impression, reviewing
court might feel inclined to take a different view from that of the court below as to the
propriety of its action.


[8] Mandamus Trial by jury
Writ of mandate is proper remedy to secure jury trial allegedly wrongfully withheld.


[9] Appeal and Error Right to jury trial
A party who fails to seek writ review of an order denying relief from jury waiver must
demonstrate actual prejudice when challenging such an order after the trial has been
concluded. Cal. Const. art. 1, § 16; Cal. Civ. Proc. Code § 631.


[10] Jury Operation and effect of waiver
Prejudice from the denial of a request for relief from a jury waiver will not be presumed
from the fact that the trial was to the court rather than to the jury; rather, it is presumed
that the party denied relief from a jury waiver had the benefit of a fair and impartial court
trial. Cal. Const. art. 1, § 16; Cal. Civ. Proc. Code § 631.


[11] Jury Operation and effect of waiver
Trial court's discretionary decision to deny relief from waiver of the right to a jury trial
when jury fees have not been deposited as required does not deprive the litigants of any
constitutional right, as there is no constitutional right to relief from a jury waiver. Cal.
Const. art. 1, § 16; Cal. Civ. Proc. Code § 631(f)(5).
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[12] Jury Payment or deposit of jury fees
Jury Operation and effect of waiver
General contractor, which did not immediately seek writ review when its jury trial
request was denied but instead waited until conclusion of the court trial, at which it was
unsuccessful, to challenge the trial court's order, failed to demonstrate prejudice from
trial court's denial of its request for relief from jury waiver; while general contractor
claimed that it had relied on homeowner's jury demand and posting of jury fees and
was “sandbagged” by homeowner's subsequent waiver of a jury on day of trial, general
contractor made no request for a jury trial until day of trial, and statute specifically
provided that payment of the fee by one side did not relieve the other side from waiver.
Cal. Const. art. 1, § 16; Cal. Civ. Proc. Code §§ 631(b), 631(f)(5).


[13] Jury Operation and effect of waiver
General contractor's offer to post jury fees was untimely and support trial court's denial of
request for relief from jury waiver, where general contractor did not offer to post jury fees
or request a jury until the day of trial. Cal. Const. art. 1, § 16; Cal. Civ. Proc. Code § 631(g).


[14] Jury Operation and effect of waiver
Timeliness of request for relief from jury trial waiver is factor court may consider when
exercising its discretion to grant or deny request. Cal. Const. art. 1, § 16; Cal. Civ. Proc.
Code § 631.


[15] Jury Operation and effect of waiver
Homeowner did not have burden of demonstrating prejudice from general contractor's
waiver of right to trial by jury, in order for court to properly exercise its discretion and
deny general contractor's request for relief from jury waiver, as prejudice was just one of
many factors for court to consider; general contractor's decision not to pay the jury fee was
intentional, and its argument that it relied on homeowner's jury fee deposit, was duped into
believing that a jury trial would occur, and was prejudiced when homeowner's exercised
his right to waive a jury, ignored the statutory requirement that it timely pay jury fee. Cal.
Const. art. 1, § 16; Cal. Civ. Proc. Code § 631.
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[16] Jury Operation and effect of waiver
Prejudice to parties is just one of several factors trial court may consider in exercising its
discretion to grant relief from jury waiver. Cal. Civ. Proc. Code § 631(g).


[17] Appeal and Error Discretion of lower court;  abuse of discretion
When reviewing trial court's order for abuse of discretion, appellate court presumes that
order is correct.


[18] Appeal and Error Silent or Inadequate Record
As general rule, all intendments and presumptions are indulged to support order on matters
as to which record is silent, and error must be affirmatively shown.


[19] Appeal and Error Evidence and Trial
General contractor failed to establish that trial court abused its discretion in denying
general contractor's request for relief from jury waiver in action against homeowner;
record on appeal was sparse and did not contain the parties’ status conference statements,
or transcripts or minute orders from any pretrial status conference, and thus Court of
Appeal accordingly would presume that the trial court's order denying the request for relief
from jury waiver was correct, indulging all intendments and presumptions in favor of the
order, and drawing all reasonable inferences from the facts to support the order. Cal. Civ.
Proc. Code § 631.


**326  APPEAL from a judgment of the Superior Court of Los Angeles County, Melvin D.
Sandvig, Judge. Affirmed. (Los Angeles County Super. Ct. No. PC056615)


Attorneys and Law Firms
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Opinion


CHAVEZ, J.


*242  Plaintiff and appellant TriCoast Builders, Inc. (TriCoast), brought this action against
defendant and respondent Nathaniel Fonnegra in September 2015. The matter was originally set
for a jury trial at Fonnegra's request. On September 23, 2019, the day of trial, Fonnegra waived a
jury trial. TriCoast made an oral request for a jury trial and offered to post jury fees that day. The
trial court ruled that TriCoast waived its right to a jury trial by failing to timely post jury fees and
denied TriCoast's oral motion for relief *243  from the waiver. TriCoast did not seek writ review
of the trial court's denial of relief from jury waiver, and the matter proceeded to a bench trial at
which Fonnegra prevailed.


The Legislature's 2012 amendments to Code of Civil Procedure 1  section 631 provide that a civil
litigant may waive their constitutional right to a jury trial by failing to timely deposit jury fees in
advance of trial, and the trial court's decision on whether there has been such a waiver is reviewed
under an abuse of discretion standard. These provisions are clear and unequivocal. Finding no
abuse of discretion in the trial court's order determining a waiver occurred in this case, we affirm
the judgment.


1 All further statutory references are to the Code of Civil Procedure unless otherwise indicated.


**327  FACTUAL AND PROCEDURAL BACKGROUND


Factual background
Fonnegra was the owner of residential property located in Santa Clarita (the property). In May
2014, the property was damaged by a fire. The following month, Fonnegra entered into a contract
with TriCoast, a general building contractor, for the provision of construction services, labor, and
materials to repair the property. Apparently dissatisfied with TriCoast's work, Fonnegra terminated
the contract in July 2015. (TriCoast Builders, Inc., v. Lakeview Loan Servicing, LLC (Jan. 26, 2021,
B297960) 2021 WL 248316 [nonpub. opn.].)


The operative complaint
On September 10, 2015, TriCoast initiated this lawsuit against Fonnegra, certain servicers and
subservicers of Fonnegra's loan on the property, a public adjuster, and the new contractor Fonnegra
hired after he terminated his relationship with TriCoast. The operative pleading is the second
amended complaint, which was filed on March 12, 2018.
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Pretrial proceedings and trial
A seven-day jury trial between TriCoast and Fonnegra was scheduled to begin September 23,
2019. 2  On that day, Fonnegra waived jury trial. TriCoast objected, made an oral request to proceed
by jury trial, and offered to post jury fees that day. TriCoast argued that its counsel had prepared
for a jury *244  trial and Fonnegra's announcement that it was waiving a jury on “the morning
of trial” was “unfair.”


2 The other five defendants either prevailed by demurrer and/or summary judgment or settled
with TriCoast. Although the appellate record does not indicate whether Fonnegra timely
posted jury fees, Fonnegra's counsel represented at oral argument that he did.


Noting that TriCoast had never posted jury fees and that the offer to do so on the day of trial
was untimely, Fonnegra moved for the case to proceed to a bench trial pursuant to section 631,
subdivision (d).


The trial court agreed that that TriCoast's request for a jury and offer to post jury fees on the day
of trial was untimely and that the matter would proceed as a court trial.


When TriCoast insisted it had a due process right to a jury trial, the trial court indicated that
TriCoast could seek writ review: “Well, I mean not that you wouldn't win on a writ. I don't know.
I've been taken up on a writ before and it's always come back a court trial.” TriCoast did not seek
writ review, and the trial court's minute order confirms that TriCoast's oral motion to proceed by
jury trial was denied.


Thereafter, counsel and the trial court discussed witness scheduling. The trial court then indicated
that it would begin the bench trial immediately, eliminating any witness scheduling issues.


Judgment; motion for new trial; appeal
Following trial, the trial court signed a statement of decision in favor of Fonnegra and against
TriCoast. Judgment was entered; TriCoast's motion for a new trial was denied; and this appeal
followed.


DISCUSSION


[1]  [2] The California Constitution states that “[t]rial by jury is an inviolate right and shall be
secured to all,” but “[i]n a civil cause a jury may be waived by the consent of the parties expressed
as prescribed by statute.” (Cal. Const., art. I, § 16.) A party waives the right to a jury trial by
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failing to make a timely deposit of **328  jury fees under section 631, subdivision (f)(5). 3  A
court accordingly may refuse a jury trial if jury fees are not deposited as required by *245  section
631, and the litigants are not thereby deprived of any constitutional right. (Still v. Plaza Marina
Commercial Corp. (1971) 21 Cal.App.3d 378, 388, 98 Cal.Rptr. 414 (Still).)


3 Section 631, subdivision (f)(5) states that “[a] party waives trial by jury ... [¶] ... [¶] [b]y
failing to timely pay the fee described in subdivision (b), unless another party on the same
side of the case has paid that fee.” Section 631, subdivision (b) of the statute states: “At least
one party demanding a jury on each side of a civil case shall pay a nonrefundable fee of one
hundred fifty dollars ($150), unless the fee has been paid by another party on the same side
of the case. The fee shall offset the costs to the state of providing juries in civil cases. If there
are more than two parties to the case, for purposes of this section only, all plaintiffs shall be
considered one side of the case, and all other parties shall be considered the other side of the
case. Payment of the fee by a party on one side of the case shall not relieve parties on the
other side of the case from waiver pursuant to subdivision (f).”


[3]  [4] If a party has waived the right to a jury trial under section 631, subdivision (g) of that
statute gives the trial court discretion to grant relief from such waiver: “The court may, in its
discretion upon just terms, allow a trial by jury although there may have been a waiver of a trial by
jury.” “In exercising its discretion, the trial court may consider delay in rescheduling jury trial, lack
of funds, timeliness of the request and prejudice to the litigants.” (Gann v. Williams Brothers Realty,
Inc. (1991) 231 Cal.App.3d 1698, 1704, 283 Cal.Rptr. 128 (Gann).) Prejudice to the court or its
calendar are also relevant considerations. (Ibid.; Wharton v. Superior Court (1991) 231 Cal.App.3d
100, 104, 282 Cal.Rptr. 349 (Wharton); Glogau v. Hagan (1951) 107 Cal.App.2d 313, 318, 237
P.2d 329 (Glogau).)


[5]  [6]  [7] A trial court's discretionary decision to grant or deny relief under section 631,
subdivision (g) will not be disturbed absent an abuse of discretion. (McIntosh v. Bowman (1984)
151 Cal.App.3d 357, 363, 198 Cal.Rptr. 533 (McIntosh).) “A court does not abuse its discretion
where any reasonable factors supporting denial of relief can be found even if a reviewing court,
as a question of first impression, might take a different view.” (Gann, supra, 231 Cal.App.3d at p.
1704, 283 Cal.Rptr. 128.) As our Supreme Court has stated: “As with all actions by a trial court
within the exercise of its discretion, as long as there exists ‘a reasonable or even fairly debatable
justification, under the law, for the action taken, such action will not be here set aside, even if,
as a question of first impression, we might feel inclined to take a different view from that of the
court below as to the propriety of its action.’ ” (Gonzales v. Nork (1978) 20 Cal.3d 500, 507, 143
Cal.Rptr. 240, 573 P.2d 458.)


I. Failure to seek writ review or demonstrate prejudice



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS631&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_dc4e0000c3864 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS631&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS631&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971103731&pubNum=0000226&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&fi=co_pp_sp_226_388&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_388 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971103731&pubNum=0000226&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&fi=co_pp_sp_226_388&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_388 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971103731&pubNum=0000226&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS631&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_dc4e0000c3864 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991123528&pubNum=0000226&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&fi=co_pp_sp_226_1704&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1704 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991123528&pubNum=0000226&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&fi=co_pp_sp_226_1704&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1704 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991123528&pubNum=0000226&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991123528&pubNum=0000226&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991108958&pubNum=0000226&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&fi=co_pp_sp_226_104&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_104 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991108958&pubNum=0000226&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&fi=co_pp_sp_226_104&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_104 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991108958&pubNum=0000226&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1951113995&pubNum=0000225&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&fi=co_pp_sp_225_318&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_318 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1951113995&pubNum=0000225&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&fi=co_pp_sp_225_318&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_318 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1951113995&pubNum=0000225&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS631&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_16f4000091d86 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS631&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_16f4000091d86 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984105412&pubNum=0000226&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&fi=co_pp_sp_226_363&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_363 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984105412&pubNum=0000226&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&fi=co_pp_sp_226_363&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_363 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984105412&pubNum=0000226&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991123528&pubNum=0000226&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&fi=co_pp_sp_226_1704&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1704 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991123528&pubNum=0000226&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&fi=co_pp_sp_226_1704&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1704 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978108004&pubNum=0000233&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&fi=co_pp_sp_233_507&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_507 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978108004&pubNum=0000233&originatingDoc=I82af06f07b0e11eca74eff61e1b473bc&refType=RP&fi=co_pp_sp_233_507&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_507 





TriCoast Builders, Inc. v. Fonnegra, 74 Cal.App.5th 239 (2022)
289 Cal.Rptr.3d 324, 22 Cal. Daily Op. Serv. 1032, 2022 Daily Journal D.A.R. 788


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 9


[8]  [9]  [10] A writ of mandate is the proper remedy to secure a jury trial allegedly wrongfully
withheld. (Byram v. Superior Court (1977) 74 Cal.App.3d 648, 654, 141 Cal.Rptr. 604 (Byram);
see Gann, supra, 231 Cal.App.3d at p. 1704, 283 Cal.Rptr. 128; Winston v. Superior Court (1987)
196 Cal.App.3d 600, 603, 242 Cal.Rptr. 113 (Winston); McIntosh, supra, 151 Cal.App.3d at p.
364, 198 Cal.Rptr. 533.) A party who fails to seek writ review of an order denying relief from
jury waiver under section 631 must demonstrate actual prejudice when challenging such an order
after the trial has been concluded. (Byram, at p. 653, 141 Cal.Rptr. 604; see McIntosh, at p. 363,
198 Cal.Rptr. 533.) The court in Byram explained why requiring a showing **329  of prejudice is
reasonable in these circumstances: “ ‘Defendants cannot play “Heads I win, Tails you lose” with
the trial court.’ Reversal of the trial court's refusal to allow a jury trial after a trial to the court would
require reversal of the *246  judgment and a new trial. It is then reasonable to require a showing of
actual prejudice on the record to overcome the presumption that a fair trial was had and prejudice
will not be presumed from the fact that trial was to the court or to a jury.” (Byram, at p. 653, 141
Cal.Rptr. 604.) While noting that such a showing may be difficult, the court in Gann endorsed this
view. (Gann, at p. 1704, 283 Cal.Rptr. 128.) “[P]rejudice will not be presumed from the fact that
the trial was to the court rather than to the jury. [Citations.] Rather, it is presumed that the party
[denied relief from a jury waiver] had the benefit of a fair and impartial [court] trial.” (Ibid.)


[11] The court in Mackovska v. Viewcrest Road Properties LLC (2019) 40 Cal.App.5th 1, 252
Cal.Rptr.3d 800 (Mackovska), rejected the Byram, McIntosh and Gann courts’ conclusion that
prejudice must be shown by an appellant who failed to seek writ review of an order denying relief
from jury waiver. 4  In doing so, the Mackovska court emphasized the “the inviolate nature” of the
constitutional right to a jury trial (Mackovska, at pp. 12-17, 252 Cal.Rptr.3d 800), but conflated
denial of the right to a jury trial “in the first instance,” absent any prior waiver, with denial of a
motion for relief from a jury trial waiver (id. at p. 16, 252 Cal.Rptr.3d 800). The two circumstances
are not the same. The California Constitution recognizes trial by jury as “an inviolate right,” but
explicitly states that that right may be waived “as prescribed by statute.” (Cal. Const., art. I, §
16.) Section 631 states that a party waives the right to a jury trial by failing to timely deposit jury
fees and makes relief from such waiver within the trial court's discretion. (§ 631, subds. (f)(5),
(g).) A trial court's discretionary decision to deny relief when jury fees have not been deposited as
required by section 631 does not deprive the litigants of any constitutional right. (Still, supra, 21
Cal.App.3d at p. 388, 98 Cal.Rptr. 414.) There is no constitutional right to relief from a jury waiver.


4 Other courts have reversed judgments on appeal following the refusal to grant relief from
a jury waiver without requiring a showing of actual prejudice. (Boal v. Price Waterhouse
& Co. (1985) 165 Cal.App.3d 806, 810-811, 212 Cal.Rptr. 42 (Boal); Bishop v. Anderson
(1980) 101 Cal.App.3d 821, 823-825, 161 Cal.Rptr. 884 (Bishop); see Massie v. AAR Western
Skyways, Inc. (1992) 4 Cal.App.4th 405, 412, 5 Cal.Rptr.2d 654 (Massie).) The courts
in these cases do not, however, address the Byram, Gann and McIntosh line of authority
requiring that parties proceed via writ of mandate to challenge the allegedly wrongful denial
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of a jury trial. In addition, these cases are distinguishable as they all involved inadvertent
waiver of a jury trial, not an intentional decision to waive a jury, as was the case here.


The court in Mackovska asserted that the principle articulated in Gann, McIntosh and Byram that
courts will not presume prejudice from denial of relief from jury waiver because we assume a party
had the benefit of a fair and impartial court trial is based on a faulty “ ‘chain of case law’ ” that
courts have misapplied and adopted. (Mackovska, supra, 40 Cal.App.5th at p. 14, 252 Cal.Rptr.3d
800.) According to Mackovska, courts have misapplied and repeated “questionable statement[s]”
in “cases that were tried to a jury instead of the court after the *247  plaintiffs had waived their
right to a jury trial.” (Ibid.) Of the cases cited in Mackovska as support for this assertion, however,
only two—Doll v. Anderson (1865) 27 Cal. 248 and **330  Oakes v. McCarthy Co. (1968) 267
Cal.App.2d 231, 265, 73 Cal.Rptr. 127 (Oakes)—involved claimed error in having a jury trial
rather than a court trial, and the court in Oakes found there had been no waiver of a jury (Oakes, at
p. 265, 73 Cal.Rptr. 127). 5  The other cases cited in Mackovska, Glogau, supra, 107 Cal.App.2d
313, 237 P.2d 329 and Harmon v. Hopkins (1931) 116 Cal.App. 184, 2 P.2d 540, rejected a claim
of presumed prejudicial error because of a court trial rather than a trial by jury, as did Gann, supra,
231 Cal.App.3d at pages 1704-1705, 283 Cal.Rptr. 128, McIntosh, supra, 151 Cal.App.3d at pages
363-364, 198 Cal.Rptr. 533, and Holbrook & Tarr v. Thomson (1956) 146 Cal.App.2d 800, 803,
304 P.2d 186, a case not cited in Mackovska.


5 Both parties in Oakes had demanded a jury trial at the pretrial conference, and although the
plaintiff waived the right to a jury on the day of trial, the defendant did not. (Oakes, supra,
267 Cal.App.2d at p. 265, 73 Cal.Rptr. 127.)


Cases cited in Mackovska as support for the premise that no showing of prejudice should be
required in a posttrial challenge to denial of relief from jury waiver are inapposite. (See Mackovska,
supra, 40 Cal.App.5th at p. 15, 252 Cal.Rptr.3d 800.) The cases cited do not address relief from
a prior jury waiver, but denial of the right to a jury trial “ ‘in the first instance.’ ” (Id. at p.
16, 252 Cal.Rptr.3d 800; see, e.g., Rincon EV Realty LLC v. CP III Rincon Towers, Inc. (2017)
8 Cal.App.5th 1, 18-19, 213 Cal.Rptr.3d 410 [acknowledging that courts require a showing of
prejudice “in the prior waiver context when a party appeals after losing a court trial, rather than
seeking immediate writ review of the order denying relief from waiver, ... [b]ut ... here, no valid
waiver has occurred and a trial court has ‘denied [a party] its constitutional right to a [jury] trial
in the first instance’ ”]; Valley Crest Landscape Development, Inc. v. Mission Pools of Escondido,
Inc. (2015) 238 Cal.App.4th 468, 493, 189 Cal.Rptr.3d 259 [because no waiver occurred under any
of the six means specified in § 631, appellant was denied right to a jury trial in the first instance].)
Van de Kamp v. Bank of America (1988) 204 Cal.App.3d 819, 251 Cal.Rptr. 530 is inapposite
because the court in that case held that the plaintiff, whose action was one in equity and not at law,
was not entitled to a jury trial in the first instance. (Id. at pp. 864-865, 251 Cal.Rptr. 530.)
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For these reasons, we disagree with Mackovska and agree with the courts in Byram, McIntosh and
Gann that a party who did not seek writ review of an order denying relief from jury waiver under
section 631 must demonstrate actual prejudice when challenging the order on appeal. Requiring
such a showing does not deprive the appellant of the constitutional right to a jury trial (Still,
supra, 21 Cal.App.3d at p. 388, 98 Cal.Rptr. 414) and is consistent with the public policies of
conserving judicial resources and promoting judicial economy by avoiding repetitive litigation—
relevant factors in the exercise of *248  a court's discretion under section 631, subdivision (g).
(See Gann, supra, 231 Cal.App.3d at p. 1704, 283 Cal.Rptr. 128; Wharton, supra, 231 Cal.App.3d
at p. 104, 282 Cal.Rptr. 349.)


Mackovska, moreover, is distinguishable from this case. The appellant in Mackovska initially
requested a trial by jury but failed to timely post jury fees. (Mackovska, supra, 40 Cal.App.5th at
pp. 6-7 & fn. 1, 252 Cal.Rptr.3d 800.) The trial was subsequently continued and reset as a court
trial. (Id. at p. 7, 252 Cal.Rptr.3d 800.) Promptly thereafter, and more than three months before
the trial, the appellant posted jury fees and filed a motion for relief from jury waiver. (Id. at pp.
7-8, 252 Cal.Rptr.3d 800.) The court in Mackovska noted **331  that the appellant had made “a
timely request for relief from a jury trial waiver and neither the other party nor the court would
suffer prejudice as a result of that request.” (Id. at p. 15, 252 Cal.Rptr.3d 800.) Here, in contrast,
TriCoast made no request for a jury trial until the day of the trial, and Fonnegra objected to the
untimely request.


[12] TriCoast declined the trial court's invitation to seek writ review when its request for relief
from jury waiver was denied. Instead, TriCoast waited until conclusion of the court trial, at which it
was unsuccessful, to challenge the trial court's order. On appeal, TriCoast fails to demonstrate how
it was prejudiced by a court trial in lieu of a jury trial. TriCoast claimed during oral argument that it
had relied on Fonnegra's jury demand and posting of jury fees and was “sandbagged” by Fonnegra's
subsequent waiver of a jury. That purported reliance was unfounded. Section 631, subdivision (b)
expressly states that “[p]ayment of the fee by a party on one side of the case shall not relieve parties
on the other side of the case from waiver pursuant to subdivision (f).” Subdivision (f) further states
that a party waives trial by jury by failing to timely pay the jury fee “unless another party on the
same side of the case has paid that fee.” (§ 631, subd. (f)(5), italics added.)


TriCoast's failure to demonstrate prejudice from proceeding with a court trial after its request for
relief from jury waiver was denied supports affirmance of the trial court's order denying relief
under section 631, subdivision (g). (McIntosh, supra, 151 Cal.App.3d at p. 363, 198 Cal.Rptr. 533;
Byram, supra, 74 Cal.App.3d at p. 653, 141 Cal.Rptr. 604.)


II. Untimeliness of request
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[13] The untimeliness of TriCoast's request also supports the trial court's denial of relief under
section 631, subdivision (g). TriCoast did not offer to post jury fees or request a jury until the day
of trial, and the trial court denied the request as untimely.


[14] The timeliness of a request for relief from jury waiver is a factor the court may consider when
exercising its discretion under *249  section 631, subdivision (g). (Gann, supra, 231 Cal.App.3d
at p. 1704, 283 Cal.Rptr. 128.) Courts have denied as untimely requests for relief made on or near
the day of trial. (See Still, supra, 21 Cal.App.3d at pp. 387-388, 98 Cal.Rptr. 414 [no abuse of
discretion in denying request for relief from jury waiver made on the morning of trial]; Sidney v.
Rotblatt (1956) 142 Cal.App.2d 453, 455-456, 298 P.2d 880 [affirming denial of request for relief
made at outset of trial]; see also Gann, supra, 231 Cal.App.3d at pp. 1704-1705, 283 Cal.Rptr.
128 [no abuse of discretion in denying request for relief from, jury waiver made five days before
trial].) 6  The trial court did not abuse its discretion by denying TriCoast's request as untimely.


6 Simmons v. Prudential Ins. Co. (1981) 123 Cal.App.3d 833, 177 Cal.Rptr. 37 and Bishop,
supra, 101 Cal.App.3d 821, 161 Cal.Rptr. 884, in which the courts held that denial of
a request for relief from jury waiver on the day of trial was an abuse of discretion, are
distinguishable. In Bishop, the respondent's attorney “candidly admitted” that his client's
rights would not be prejudiced by a jury trial. (Bishop, at p. 824, 161 Cal.Rptr. 884.) The court
in Simmons based its reversal in part on the trial court's failure to comply with a statutory
mandate in effect at the time that required the court to provide the parties with 10 days’
written notice of a jury trial waiver and to continue the trial if necessary to allow the notice
to be given. (Simmons, at p. 838, 177 Cal.Rptr. 37.)


III. Prejudice to Fonnegra
TriCoast contends the trial court improperly denied its request for relief under **332  section
631 because Fonnegra had initially requested a jury trial and would have suffered no prejudice.
As support for this contention, TriCoast cites Boal, supra, 165 Cal.App.3d 806, 212 Cal.Rptr.
42, in which the court stated: “[I]t is well settled that, in light of the public policy favoring trial
by jury, a motion to be relieved of a jury waiver should be granted unless, and except, where
granting such a motion would work serious hardship to the objecting party.” (Id. at p. 809, 212
Cal.Rptr. 42.) That principle, while broadly articulated, has been applied by courts more narrowly
—where the party seeking relief mistakenly waived a jury. In Boal, for example, the plaintiff had
given notice during pretrial proceedings that he desired a jury trial. In subsequent proceedings, the
plaintiff was represented by new counsel, who unaware that the client had previously requested
a jury trial, mistakenly marked a form indicating jury waiver. (Ibid.; see Tesoro del Valle Master
Homeowners Assn v. Griffin (2011) 200 Cal.App.4th 619, 628, 638, 133 Cal.Rptr.3d 167 (Tesoro)
[mistake in late posting of jury fees because of conflicting statutes]; Johnson-Stovall v. Superior
Court (1993) 17 Cal.App.4th 808, 810, 21 Cal.Rptr.2d 494 [plaintiff requested a jury trial in its
case management statement but did not timely post jury fees]; Massie, supra, 4 Cal.App.4th at
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p. 412, 5 Cal.Rptr.2d 654 [untimely posting of jury fees attributable to party's unfamiliarity with
local court rule]; Gann, supra, 231 Cal.App.3d at p. 1704, 283 Cal.Rptr. 128 [“court abuses its
discretion in denying relief where there has been no prejudice to the other party or to the court from
an inadvertent waiver” (italics added)]; Wharton, supra, 231 Cal.App.3d at p. 104, 282 Cal.Rptr.
349 [failure to timely deposit jury fees resulting from confusion concerning the proper amount
to be posted]; *250  Winston, supra, 196 Cal.App.3d at p. 602, 242 Cal.Rptr. 113 [inadvertent
waiver shown where failure to post fees occurred from inconsistency in timing requirement among
statutes]; Byram, supra, 74 Cal.App.3d at p. 654, 141 Cal.Rptr. 604 [inadvertent waiver when
attorney relied on his secretary to deposit jury fee and she failed to do so]; March v. Pettis (1977)
66 Cal.App.3d 473, 479-480, 136 Cal.Rptr. 3 [relief provisions of § 631 protect against unknowing
waivers, not express waivers].)


[15] TriCoast does not claim that it mistakenly waived a trial by jury. Rather, the record indicates
that TriCoast's decision not to pay the jury fee was intentional, not the result of any misreading
of the statute or court rules. TriCoast's argument that it relied on Fonnegra's jury fee deposit, was
duped into believing that a jury trial would occur, and was prejudiced when Fonnegra exercised
his right to waive a jury, ignores the statutory requirement that TriCoast, and not Fonnegra, timely
pay the $150 jury fee.


[16] Even in cases where the jury waiver was mistaken or inadvertent, we disagree with courts
that have suggested the opposing party bears the burden of demonstrating prejudice from the
granting of relief from waiver. (See, e.g., Tesoro, supra, 200 Cal.App.4th at p. 639, 133 Cal.Rptr.3d
167; Johnson-Stovall, supra, 17 Cal.App.4th at pp. 811-812, 21 Cal.Rptr.2d 494; Massie, supra, 4
Cal.App.4th at p. 411, 5 Cal.Rptr.2d 654.) Section 631 imposes no such burden. Rather, the plain
language of the statute makes the granting of such relief within the trial court's discretion. (§ 631,
subd. (g).) Prejudice to the parties is just one of several factors the trial court may consider in
exercising that discretion. (Gann, supra, 231 Cal.App.3d at p. 1704, 283 Cal.Rptr. 128.)


IV. Failure to establish abuse of discretion
[17]  [18] TriCoast bears the burden of affirmatively demonstrating error by the **333  trial court.
(Denham v. Superior Court (1970) 2 Cal.3d 557, 564, 86 Cal.Rptr. 65, 468 P.2d 193 (Denham).)
When reviewing a trial court's order for abuse of discretion, an appellate court presumes that the
order is correct. As a general rule, “[a]ll intendments and presumptions are indulged to support [the
order] on matters as to which the record is silent, and error must be affirmatively shown.” (Ibid.)


[19] The record on appeal is sparse. It does not contain the parties’ status conference statements,
or transcripts or minute orders from any pretrial status conference. We accordingly presume that
the trial court's order denying TriCoast's request for relief from jury waiver is correct, indulging all
intendments and presumptions in favor of the order, and drawing all reasonable inferences from
the facts to support the order. (Denham, supra, 2 Cal.3d at p. 564, 86 Cal.Rptr. 65, 468 P.2d 193.)
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TriCoast fails to overcome these presumptions and has not sustained its burden of demonstrating
error on the part of the trial court.


*251  DISPOSITION


The judgment is affirmed. Fonnegra shall recover his costs on appeal.


I concur:


LUI, P. J.


ASHMANN-GERST, J., Dissenting.
Respectfully, I dissent.


Trial by jury is a “ ‘right so fundamental and sacred to the citizen whether guaranteed by the
Constitution or provided by statute, [and] should be jealously guarded by the courts.’ ” (Wharton
v. Superior Court (1991) 231 Cal.App.3d 100, 103, 282 Cal.Rptr. 349.) Thus, a party seeking
relief from a waiver need not show prejudice in order to obtain that relief. “But a party opposing a
motion for relief from a jury trial waiver must make a showing of prejudice. Because [respondent
Nathaniel Fonnegra (Fonnegra)] did not make that showing, the trial court erred in denying
[appellant TriCoast Builders, Inc.’s (TriCoast)] motion.” (Mackovska v. Viewcrest Road Properties
LLC (2019) 40 Cal.App.5th 1, 4, 252 Cal.Rptr.3d 800 (Mackovska).)


FACTUAL AND PROCEDURAL BACKGROUND


Trial


Approximately four years after TriCoast initiated this lawsuit against Fonnegra and others, a
scheduled jury trial between TriCoast and Fonnegra began. 1  In fact, the trial court's minute order
from the first day of trial describes the “NATURE OF PROCEEDINGS” as a “JURY TRIAL.”
And, at the onset of these proceedings, the trial court called the matter for a jury trial. Thereafter, the
trial court's minute order indicates that Fonnegra waived jury trial. TriCoast immediately objected
and moved the trial court to proceed by jury trial and to allow TriCoast to post jury fees that day
as counsel had prepared for a jury trial. After all, to let TriCoast know “the morning of trial” that
Fonnegra was waiving a jury was “unfair.”
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1 As the majority points out, the other defendants either prevailed by demurrer and/or summary
judgment or settled with TriCoast.


Noting that TriCoast had never posted jury fees, Fonnegra moved for the case to proceed to a
bench trial pursuant to Code of Civil Procedure section 631, subdivision (d). 2


2 All further statutory references are to the Code of Civil Procedure unless otherwise indicated.


**334  The trial court stated: “When the fees haven't been paid, and you haven't paid them, the
party that did pay them has waived the jury trial, so that's it.” *252  The trial court's minute order
confirms that TriCoast's oral motion to proceed by jury trial was denied; by not paying jury fees,
TriCoast waived its right to a jury.


Later, when counsel and the trial court were discussing witnesses, the trial court asked TriCoast's
counsel if he wanted to call his first witness. Counsel replied: “I thought we were going to have a
jury trial today, and he was on his way here. He was going to be here at around 11:30.” Counsel
continued: “[T]he problem is we were told that there wouldn't be a jury when we walked in this
morning. We were told that a jury would not be impaneled today.”


Judgment


Following trial, judgment was entered in favor of Fonnegra.


Motion for New Trial


TriCoast promptly moved for a new trial, arguing, inter alia, that the trial court erred when it denied
TriCoast's motion for a jury trial. In support, TriCoast submitted a declaration from its counsel,
who averred: “[d]uring four years of pretrial proceedings in this case, [Fonnegra] demanded a jury
trial. [TriCoast] did not demand a jury trial or post jury fees. Nonetheless, [TriCoast] was required
to prepare for a jury trial as a result of Fonnegra's demand. And, [TriCoast] expended considerable
resources in doing so and tailored its opening statement, exhibits, witnesses, and presentation for
a jury.” Furthermore, in the two years prior to trial, “the [trial] court encouraged [Fonnegra] to
waive the jury” but he was not “willing to do so.” And, after the trial court called the matter for a
jury trial, TriCoast “had placed its four sets of exhibit books, placed the projector for the jury to
follow the exhibits, and reviewed voir dire and opening statement written for the jury.”


Appeal


TriCoast's motion for a new trial was denied, and this timely appeal ensued.
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DISCUSSION


I. Standard of review and relevant law


“When parties elect a judicial forum in which to resolve their civil disputes, article I, section 16
of the California Constitution accords them the right to trial by jury.” ( *253  Grafton Partners
v. Superior Court (2005) 36 Cal.4th 944, 951, 32 Cal.Rptr.3d 5, 116 P.3d 479 (Grafton).) “The
statute implementing this constitutional provision is section 631. It holds inviolate the right to trial
by jury, and prescribes that a jury may be waived in civil cases only as provided in subdivision
(d) of its provisions. (§ 631, subd. (a).) Subdivision (d) describes six means by which the right to
jury trial may be forfeited or waived, including ... failure to pay required fees in advance or during
trial.” (Grafton, supra, at p. 951, 32 Cal.Rptr.3d 5, 116 P.3d 479.)


“The court may, in its discretion upon just terms, allow a trial by jury although there may have
been a waiver of a trial by jury.” (§ 631, subd. (g).) The question then becomes what to consider
when assessing a trial court's exercise of that discretion. “Some cases hold that when a party seeks
review of [an order denying relief from a jury waiver] on appeal from the judgment without having
filed a petition for writ of mandate challenging the order, the party must show actual prejudice
from the denial of a jury trial.” (Mackovska, supra, 40 Cal.App.5th at p. 4, 252 Cal.Rptr.3d 800.)
“[M]ore recent cases ... have affirmed that a party appealing from an order denying **335  a jury
trial need not show prejudice.” (Id. at p. 17, 252 Cal.Rptr.3d 800.)


While the majority sides with the first line of cases, I “agree with the latter line of
cases.” (Mackovska, supra, 40 Cal.App.5th at p. 4, 252 Cal.Rptr.3d 800.) After all, it is “difficult,
if not impossible, ... to show prejudice from the denial of the constitutional right to a jury
trial.” (Mackovska, supra, at p. 16, 252 Cal.Rptr.3d 800.) 3  Thus, “[t]he trial court should grant a
motion for relief of a jury waiver ‘unless, and except, where granting such a motion would work
serious hardship to the objecting party.’ [Citations.]” (Id. at p. 10, 252 Cal.Rptr.3d 800; see also
Grafton, supra, 36 Cal.4th at p. 958, 32 Cal.Rptr.3d 5, 116 P.3d 479; Tesoro del Valle Master
Homeowners Assn. v. Griffin (2011) 200 Cal.App.4th 619, 638, 133 Cal.Rptr.3d 167 (Tesoro); Boal
v. Price Waterhouse & Co. (1985) 165 Cal.App.3d 806, 809, 212 Cal.Rptr. 42.)


3 For this reason, I disagree with the majority's contention that “TriCoast's failure to
demonstrate prejudice from proceeding with a court trial after its request for relief from jury
waiver was denied supports affirmance of the trial court's order.” (Maj. Opn., at p. ––––.)
Because we presume that TriCoast received a fair and impartial court trial (Gann v. Williams
Brothers Realty, Inc. (1991) 231 Cal.App.3d 1698, 1704, 283 Cal.Rptr. 128), it would be
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nearly impossible for TriCoast to do so, and the majority does not explain what sort of
prejudice could be shown.


“Denying relief where the party opposing the motion for relief has not shown prejudice is an
abuse of discretion.” (Mackovska, supra, 40 Cal.App.5th at p. 10, 252 Cal.Rptr.3d 800; see also
Tesoro, supra, 200 Cal.App.4th at pp. 638–639, 133 Cal.Rptr.3d 167; Gann v. Williams Brothers
Realty, Inc., supra, 231 Cal.App.3d at p. 1704, 283 Cal.Rptr. 128 [“The court abuses its discretion
in denying relief where there has been no prejudice to the other party or to the court from
an inadvertent waiver”].) In fact, “[w]hen there is doubt about whether to grant relief from a
jury trial *254  waiver, [we] must resolve that doubt in favor of the party seeking a jury trial.
[Citations.]” (Mackovska, supra, at p. 10, 252 Cal.Rptr.3d 800.)


II. The trial court abused its discretion in denying TriCoast's motion for relief from the jury trial
waiver.


Certainly TriCoast waived its right to a jury trial by not posting the requisite jury fee timely. But
the analysis does not stop there. Rather, we must ask whether the trial court erred in denying
TriCoast's motion to be relieved from its waiver. I conclude that it did. Simply put, Fonnegra has
not demonstrated any prejudice to him had a jury trial been held. 4


4 Even if TriCoast were required to demonstrate prejudice, the appellate record confirms that
it did. As counsel declared: TriCoast “was required to prepare for a jury trial as a result of
Fonnegra's demand. And, [it] expended considerable resources in doing so and tailored its
opening statement, exhibits, witnesses, and presentation for a jury.” Counsel additionally
averred that TriCoast “had placed its four sets of exhibit books, placed the projector for the
jury to follow the exhibits, and reviewed voir dire and [the] opening statement written for
the jury.”


Urging us to affirm, Fonnegra argues that “[t]here is a fair inference that one reason the trial
court granted the request of Fonnegra's counsel [to proceed by way of bench trial] was to aid
the scheduling of witnesses and streamline the trial. That benefit is enough to justify the court's
exercise of its discretion.” That supposed inference is unsubstantiated. As the appellate record
confirms, the trial court was prepared to start a jury trial that morning. In fact, the trial court's
minute order identifies the “NATURE OF PROCEEDINGS” as a “JURY TRIAL.” And, the
**336  first step the trial court took was to call the matter for a jury trial. Thus, the more likely
inference is that up until the moment Fonnegra waived a jury trial, which occurred after the matter
was called, even the trial court was prepared for a jury trial.


Regardless, even if I were to accept Fonnegra's contention, it is not enough for TriCoast to have
been denied its right to a jury trial; Fonnegra still has not presented any evidence or argument
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of prejudice. (Mackovska, supra, 40 Cal.App.5th at p. 10, 252 Cal.Rptr.3d 800 [“the crucial
question is whether the party opposing relief will suffer any prejudice if the court grants relief.
[Citations.]”].)


Nor is there any indication of “gamesmanship” by TriCoast. (Mackovska, supra, 40 Cal.App.5th
at p. 15, 252 Cal.Rptr.3d 800 [“The Supreme Court has made clear that ... improper gamesmanship
arises when a party loses a case after proceeding with a court trial without objecting to the
absence of a jury and then complains the case was erroneously tried to the court”].) Up until the
morning of trial, it appeared that the matter was going to proceed by jury. Thus, TriCoast expended
considerable resources preparing for that jury trial. *255  Only after the matter was called, did
Fonnegra waive a jury and move to proceed by way of bench trial. And when the trial court
indicated its inclination to grant Fonnegra's motion, TriCoast objected and offered to pay jury fees
that day. Based on these facts, “[t]here is no suggestion in the record [that TriCoast] was playing
games with his right to a jury trial, and [Fonnegra] does not argue [that it] was.” (Mackovska,
supra, at p. 15, 252 Cal.Rptr.3d 800.)


I understand the majority's concern about the waste of judicial resources in sending this back for
a new trial. 5  But the right to a jury trial is “inviolate” in California, and the failure to conduct
one when a party who has that right requests one is reversible error per se. (Cal. Const., art. I,
§ 16; Valley Crest Landscape Development, Inc. v. Mission Pools of Escondido, Inc. (2015) 238
Cal.App.4th 468, 493, 189 Cal.Rptr.3d 259 [“Denial of the right to a jury trial is reversible error
per se, and no showing of prejudice is required of a party who lost at trial”].)


5 A writ of mandate would have been the better remedy to secure the right to a jury trial.
(Monster, LLC v. Superior Court (2017) 12 Cal.App.5th 1214, 1224, 219 Cal.Rptr.3d 814.)
Nonetheless, the denial of a jury trial is reviewable on appeal from the judgment. (Ibid.;
see also Selby Constructors v. McCarthy (1979) 91 Cal.App.3d 517, 522–523, 154 Cal.Rptr.
164.)


I would remand the matter to the trial court with instructions to allow a new trial by jury.


All Citations


74 Cal.App.5th 239, 289 Cal.Rptr.3d 324, 22 Cal. Daily Op. Serv. 1032, 2022 Daily Journal D.A.R.
788
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231 Cal.App.3d 100, 282 Cal.Rptr. 349


DALE CRAIG WHARTON et al., Petitioners,
v.


THE SUPERIOR COURT OF SANTA BARBARA COUNTY,
Respondent; GRIZZELLE M. MALAVE, Real Party in Interest.


No. B057008.
Court of Appeal, Second District, California.


June 12, 1991.


SUMMARY


In a personal injury action, the trial court denied defendants' demand for a jury trial, finding that
defendants' waived their right to a jury trial when their counsel failed to timely post the full amount
of jury fees pursuant to Code Civ. Proc., § 631, subd. (a)(5). (Superior Court of Santa Barbara
County, No. 177446, Bruce W. Dodds, Judge.)


After the trial court, in response to the Court of Appeal's issuance of an alternative writ of mandate,
granted defendants' request for a jury trial, the Court of Appeal discharged the alternative writ of
mandate and dismissed the petition as moot. However, because of continuing public interest, the
court set forth its views. The court held that although the fundamental right to a jury trial may be
waived by the failure to post jury fees in accordance with Code Civ. Proc., § 631, subd. (a)(5),
the trial court, in considering whether to relieve a party of a waiver, should focus on whether such
relief would prejudice any party or the court, and that a trial court abuses its discretion as a matter
of law when relief is denied in the absence of such prejudice. The court held that defendants' failure
to timely deposit the proper amount of fees was the result of counsel's confusion concerning the
proper amount of money to be posted, defendants sought a jury trial at every conceivable stage
of the proceedings and took prompt action upon receiving notice that the proper amount of jury
fees had not been deposited, and, more significantly, neither plaintiff nor the court established that
any prejudice would result by allowing a jury trial. (Opinion by Yegan, J., with Stone (S. J.), P.
J., and Gilbert, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Jury § 6--Right to Jury Trial and Waiver--Nature of Right.
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The right to a trial by jury, guaranteed by Cal. Const., art. I, § 16, is a basic *101  and fundamental
part of our system of jurisprudence. It is a right so fundamental and sacred to the citizen that it
should be jealously guarded by the courts, and doubts concerning waiver should be resolved in
favor of allowing a trial by jury.


(2a, 2b)
Jury § 15--Waiver in Civil Cases--Operation and Effect.
Although a party may waive the right to a jury trial by failing to pay one day's jury fees in advance
of trial (Code Civ. Proc., § 631, subd. (a)(5)), such a waiver is not irrevocable. In considering
a motion for relief from waiver, the crucial focus is whether any party or the court will suffer
prejudice if the motion is granted. A trial court abuses its discretion as a matter of law if it denies
relief where an inadvertent waiver has caused no prejudice.


(3a, 3b)
Jury § 11--Waiver in Civil Cases--Relief From Inadvertent Waiver.
In a personal injury action, the trial court abused its discretion in denying defendants' request for
a jury trial on the ground that they failed timely to deposit jury fees in accordance with Code Civ.
Proc., § 631, subd. (a)(5). The failure to deposit jury fees was the result of confusion on the part
of defense counsel concerning the proper amount of money to be posted, defendants sought a jury
trial at every conceivable stage of the proceedings and took prompt action upon receiving notice
that the proper amount of jury fees had not been deposited, and, more significantly, neither plaintiff
nor the court established that any prejudice would result from allowing defendants a jury trial.


[Withdrawal or disregard of waiver of jury trial in civil action, note, 64 A.L.R.2d 506. See also
Cal.Jur.3d, Jury, § 17; 7 Witkin, Cal. Procedure (3d ed. 1985) Trial, §§ 108-109.]


COUNSEL
Dolan, Taylor & Peterson and Morton H. Steinman for Petitioners.
No appearance for Respondent.
Howard Blau and Kirby Thomas for Real Party in Interest. *102


YEGAN, J.


Petitioners successfully assert that respondent court abused its discretion as a matter of law when
it denied their request for a jury trial.


Real party filed a lawsuit against petitioners for injuries which she claimed to have suffered in an
automobile collision. On January 19, 1990, petitioners timely answered the complaint and served
a demand for jury trial.
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The case was ordered into arbitration and the arbitrator issued a ruling in favor of real party. On
December 3, 1990, petitioners timely filed a request for a trial de novo and posted the sum of $150
which petitioners' counsel believed was sufficient as an advanced jury fee deposit.


At the January 11, 1991, trial setting conference petitioners said that the matter would be a five-
day jury trial. The case was scheduled to be tried by jury on March 15, 1991.


On March 5, 1991, respondent court mailed a notice to the parties indicating that trial by jury had
been waived due to petitioners' counsel's failure to deposit the required $250. (See Code Civ. Proc.,
§ 631, subd. (a)(5); Rules of Santa Barbara County Superior Court, rule 306.)


At the March 8, 1991 settlement conference, petitioners' counsel again requested a jury and
attempted to post the $250 jury fees. This request was denied.


On March 15, 1991, petitioners appeared on a noticed written motion for an order permitting the
late posting of jury fees. (Code Civ. Proc., §§ 473, 631, subd. (d).) Real party did not oppose
the motion. The motion was denied by respondent court upon the ground that petitioners had not
established excusable neglect.


On March 20, 1991, petitioners sought relief by way of an extraordinary writ in this court. We
considered the petition on an emergency basis and on March 20, 1991, issued a conditional stay
as well as an alternative writ of mandate. (Code Civ. Proc., § 1087; 8 Witkin, Cal. Procedure (3d
ed. 1985) § 172, pp. 804-805.)


Our March 20, 1991 order, in pertinent part, provided: “The petition appears to state a prima
facie case of abuse of discretion by the trial court in that petitioners have been improperly denied
their constitutional right to a trial by jury. (California Constitution, Article I, Section 16; Winston
v. *103  Superior Court (1987) 196 Cal.App.3d 600, 602.) [¶] Respondent superior court may
therefore wish, upon the proper posting of jury fees, to grant petitioners' request for a jury trial. If
so, it shall forthwith transmit a copy of the minute order to that effect.”


The conditional stay was phrased: “It Is Further Ordered that the trial is stayed pending further
order of this court or unless the request of petitioners for a trial by jury is honored by respondent
court, in which case, this stay shall be vacated.”


By letter filed April 2, 1991, respondent court said it would await further instruction from this
court after we considered the opposition papers to be filed. It also said, “as of this date, Respondent
Court has not granted Petitioners' request for a jury trial.”
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We calendared the matter for oral argument on May 22, 1991. Just two days before oral argument,
respondent court advised us that petitioners' request for a jury had been granted on May 20, 1991.


Issuance of an alternative writ of mandate gives the trial court an option which should receive
timely and serious consideration. Respondent court, albeit late, recognized that our March 20,
1991, alternative writ presented it with a choice. That is, it could either allow a jury or adhere to
its March 15, 1991 order denying a jury. The instant order with cited authority and a conditional
stay gave respondent court a suggestion on which choice to make. By its change of position, the
writ petition has been mooted. We nonetheless set forth our views since the issue is of continuing
public interest.


(1) “Trial by jury is an inviolate right and shall be secured to all ....” (Cal. Const., art. I, § 16.) It “...
is a basic and fundamental part of our system of jurisprudence. [Citations.]” (Byram v. Superior
Court (1977) 74 Cal.App.3d 648, 654 [141 Cal.Rptr. 604].) “A right so fundamental and sacred
to the citizen whether guaranteed by the Constitution or provided by statute, should be jealously
guarded by the courts.” (Jacob v. New York (1942) 315 U.S. 752, 752-753 [86 L.Ed. 1166, 1168,
62 S.Ct. 854].) Doubts concerning waiver vel non should be resolved in favor of allowing a jury.
(Vinson v. Los Angeles Pac. R.R. Co. (1905) 147 Cal. 479, 483 [82 P. 53]; Byram v. Superior Court,
supra, 74 Cal.App.3d at pp. 652, 654.)


(2a) A party may waive the right to a jury trial by operation of law, failing to pay one day's jury fees
25 days in advance of the day set for trial. (Code Civ. Proc., § 631, subd. (a)(5).) Waiver of jury
is not, however, irrevocable. (Taylor v. Union Pac. R.R. Corp. (1976) 16 Cal.3d 893, 898 [ *104
130 Cal.Rptr. 23, 549 P.2d 855].) “The court may, in its discretion upon just terms, allow a trial by
jury although there may have been a waiver of a trial by jury.” (Code Civ. Proc., § 631, subd. (d).)


(3a) The record before us indicates that the failure to timely deposit the proper amount of fees
was the result of confusion on the part of defense counsel concerning the proper amount of money
required to be posted. Although it did not do so in the trial court, real party filed opposition in
this court and argues that petitioners' ignorance of local court rules is not excusable neglect. (E.g.,
see (Annex British Cars, Inc. v. Parker-Rhodes (1988) 198 Cal.App.3d 788, 791 [244 Cal.Rptr.
48]; Conway v. Municipal Court (1980) 107 Cal.App.3d 1009, 1017 [166 Cal.Rptr. 246].) This
argument misses the point.


(2b) Where the right to jury is threatened, the crucial focus is whether any prejudice will be suffered
by any party or the court if a motion for relief from waiver is granted. (Simmons v. Prudential
Ins. Co. (1981) 123 Cal.App.3d 833, 838 [177 Cal.Rptr. 37].) A trial court abuses its discretion
as a matter of law when “... relief has been denied where there has been no prejudice to the other
party or to the court from an inadvertent waiver. [Citations.]” (Winston v. Superior Court (1987)



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART1S16&originatingDoc=I96c3cbb9fabc11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=74CAAPP3D648&originatingDoc=I96c3cbb9fabc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_654&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_654 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=74CAAPP3D648&originatingDoc=I96c3cbb9fabc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_654&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_654 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977122205&pubNum=227&originatingDoc=I96c3cbb9fabc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1942119292&pubNum=708&originatingDoc=I96c3cbb9fabc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1942119292&pubNum=708&originatingDoc=I96c3cbb9fabc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000220&cite=147CAL479&originatingDoc=I96c3cbb9fabc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_220_483&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_483 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1905005297&pubNum=660&originatingDoc=I96c3cbb9fabc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=74CAAPP3D652&originatingDoc=I96c3cbb9fabc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_652&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_652 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=74CAAPP3D652&originatingDoc=I96c3cbb9fabc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_652&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_652 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS631&originatingDoc=I96c3cbb9fabc11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=16CALIF3D893&originatingDoc=I96c3cbb9fabc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_898&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_898 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976114091&pubNum=661&originatingDoc=I96c3cbb9fabc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS631&originatingDoc=I96c3cbb9fabc11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=198CAAPP3D788&originatingDoc=I96c3cbb9fabc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_791&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_791 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988024421&pubNum=227&originatingDoc=I96c3cbb9fabc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988024421&pubNum=227&originatingDoc=I96c3cbb9fabc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=107CAAPP3D1009&originatingDoc=I96c3cbb9fabc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_1017&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1017 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980117732&pubNum=227&originatingDoc=I96c3cbb9fabc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=123CAAPP3D833&originatingDoc=I96c3cbb9fabc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_838&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_838 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=123CAAPP3D833&originatingDoc=I96c3cbb9fabc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_838&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_838 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981140358&pubNum=227&originatingDoc=I96c3cbb9fabc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=196CAAPP3D600&originatingDoc=I96c3cbb9fabc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_602&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_602 





Wharton v. Superior Court, 231 Cal.App.3d 100 (1991)
282 Cal.Rptr. 349


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 5


196 Cal.App.3d 600, 602 [242 Cal.Rptr. 113]; see also In re Cortez (1971) 6 Cal.3d 78, 85-86 [98
Cal.Rptr. 307, 490 P.2d 819].)


(3b) Here, petitioners sought a jury trial at every conceivable stage of the proceedings and took
prompt action upon receiving notice that the proper amount of jury fees had not been deposited.
More significantly, neither real party nor the court established that any prejudice would result by
allowing a jury.


Respondent court having granted a jury, the conditional stay order has been vacated. The
alternative writ is discharged and the petition is dismissed as moot.


Stone (S. J.), P. J., and Gilbert, J., concurred. *105


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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2022 WL 4090879
Court of Appeal, Fourth District, Division 3, California.


ZF MICRO SOLUTIONS, INC., Plaintiff and Appellant,
v.


TAT CAPITAL PARTNERS, LTD., Defendant and Respondent.


G060972
|


Filed August 08, 2022


Synopsis
Background: Predecessor and successor corporations brought action for compensatory damages
against a representative of a capital firm that had invested in predecessor for breach of fiduciary
duty as a corporate director and as the principal of a director. The Superior Court, Santa Clara
County, No. 109CV134970, William J. Monahan, J., severed a cross-complaint for breach of
fiduciary duty against the capital firm from a different lawsuit, consolidated it with the current
lawsuit, dismissed the predecessor corporation as a party, and entered judgment on special jury
verdict for capital firm and its representative. Successor corporation appealed. The Sixth District
Court of Appeal, Walsh, J., 5 Cal.App.5th 69, reversed and remanded. On remand and after a court
trial, the Superior Court, Santa Clara County, No. CV134970, Thang Nguyen Barrett, J., entered
judgment in capital firm's favor. Successor corporation appealed.


[Holding:] The Court of Appeal, Bedsworth, J., held that as a matter of first impression, breach of
fiduciary duty claim seeking compensatory damages was legal, rather than equitable, and therefore
required a jury trial as a matter of law.


Reversed.


Procedural Posture(s): On Appeal; Judgment.


West Headnotes (23)


[1] Jury Legal or Equitable Actions or Issues
As a general proposition, jury trial is a matter of right in a civil action at law, but not in
equity. Cal. Const. art. 1, § 16.
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[2] Jury Legal or Equitable Actions or Issues
When evaluating whether a claim is legal or equitable, for purposes of determining whether
a litigant has the right to a jury trial, both the right and the remedy are relevant, and both
must be evaluated historically. Cal. Const. art. 1, § 16.


[3] Jury Legal or Equitable Actions or Issues
If the action has to deal with ordinary common-law rights cognizable in courts of law, it
is to that extent an action at law, and thus triable by a jury at common law. Cal. Const.
art. 1, § 16.


[4] Jury Legal or Equitable Actions or Issues
In determining whether the action was one triable by a jury at common law, the court is
not bound by the form of the action but rather by the nature of the rights involved and the
facts of the particular case, meaning the gist of the action. Cal. Const. art. 1, § 16.


[5] Jury Legal or Equitable Actions or Issues
A jury trial must be granted where the gist of the action is legal, where the action is in
reality cognizable at law. Cal. Const. art. 1, § 16.


[6] Jury Legal or Equitable Actions or Issues
If the action is essentially one in equity and the relief sought depends upon the application
of equitable doctrines, the parties are not entitled to a jury trial. Cal. Const. art. 1, § 16.


[7] Jury Nature of Cause of Action or Issue in General
The fact that damages is one of a full range of possible remedies does not guarantee the
right to a jury. Cal. Const. art. 1, § 16.


[8] Jury Particular Actions and Proceedings
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Successor corporation's breach of fiduciary duty claim seeking compensatory damages
from capital firm that had invested in predecessor, alleging that through its representatives
on successor's board, capital firm destroyed predecessor corporation by disparaging its
management and working behind the scenes to undermine its efforts to obtain financing,
was legal, rather than equitable, and therefore required a jury trial as a matter of law; court
was not called upon to balance or weigh the equities. Cal. Const. art. 1, § 16; Cal. Corp.
Code § 309.


[9] Corporations and Business Organizations Action by single or minority
shareholder
Jury Stockholders and investors, actions by
Remedy for a director's breach of fiduciary duty to minority shareholders is equitable, and
thus the parties are not entitled to a jury trial. Cal. Const. art. 1, § 16.


[10] Corporations and Business Organizations Actions Between Shareholders or
Members of Same Corporation
Jury Stockholders and investors, actions by
Remedy for breach of fiduciary duty to minority shareholders by majority shareholders is
equitable, and thus the parties are not entitled to a jury trial. Cal. Const. art. 1, § 16.


[11] Equity Existence of remedy at law and effect in general
Courts of equity only interpose upon equitable grounds, to do justice when, from their
organization or otherwise, the common law tribunals are incapable of rendering it.


[12] Equity Existence of remedy at law and effect in general
When there is an adequate legal remedy, there is no need for equity to step in and therefore
no call for equity jurisdiction.


[13] Equity Damages
If legal remedy of compensatory damages is adequate to do complete justice between
parties, proper exercise of equitable jurisdiction will not give equitable relief.
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[14] Equity Damages
Although it is true that court of equity can award monetary damages, it generally does so
in course of resolving case with equitable aspects as well as legal.


[15] Injunction Trespass or Other Injury to Real Property
Trespass Nature and scope of remedy in general
A court of equity can issue an injunction against trespass as an equitable remedy, and
award damages for past trespass as a legal remedy, in the interest of winding up a dispute
in one action.


[16] Equity Application and operation in general
To do equity, a trial court must have various options available to it, including that of
awarding damages.


[17] Jury Assessment of damages
If the only way to determine the entitlement to compensatory damages is to apply equitable
principles, then there is no right to a jury. Cal. Const. art. 1, § 16.


[18] Jury Legal or Equitable Actions or Issues
When remedy is exclusively compensatory damages, and not full range of possible
remedies, issue is most always one of law warranting a jury trial. Cal. Const. art. 1, § 16.


[19] Equity Grounds of jurisdiction in general
When it exercises its equitable powers, the court weighs the competing equities on both
sides of a dispute.


[20] Records Particular Records
In a case dealing with a request by a securities broker to expunge an unfavorable public
record, a court sitting in equity presented with this request must weigh the competing
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equities bearing on the issue, the benefit to the individual and the public's interest in full
disclosure, and then grant or deny relief based on the overall balance of these equities.


[21] Libel and Slander Nature and elements in general
A cause of action for trade libel includes the following elements: (1) the defendant
published a statement that tended to disparage the plaintiff's product or property; (2) the
statement was provably false; (3) the defendant either knew the statement was false or
acted with reckless disregard for its falsity; and (4) the statement caused actual pecuniary
damage.


[22] Torts Prospective advantage, contract or relations;  expectancy
Elements of cause of action for interference with prospective economic advantage are: (1)
economic relationship between plaintiff and some third party, with probability of future
economic benefit to plaintiff; (2) defendant's knowledge of relationship; (3) intentional
acts on part of defendant designed to disrupt relationship; (4) actual disruption of
relationship; and (5) economic harm to plaintiff proximately caused by acts of defendant.


[23] Torts Improper means;  wrongful, tortious or illegal conduct
The defendant's conduct must be wrongful by some legal measure other than the fact of
interference itself to support a cause of action for interference with prospective economic
advantage.


Appeal from a judgment of the Superior Court of Santa Clara County, Thang Nguyen Barrett,
Judge. Reversed. (Super. Ct. No. CV134970)


Attorneys and Law Firms


Brian Beckwith; Berger Law Offices and Jeffrey A. Berger for Plaintiff and Appellant.


Jeffer Mangels Butler & Mitchell, Matthew S. Kenefick, San Francisco, and Susan Allison, Los
Angeles, for Defendant and Respondent.
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OPINION


BEDSWORTH, J.


INTRODUCTION


*1  We are called upon here to determine whether a suit for compensatory damages is an action
at law or in equity. While this is usually a straightforward call, fiduciary roles and responsibilities
complicate it here. ZF Micro Solutions, Inc., the successor of now deceased ZF Micro Devices,
Inc., alleges TAT Capital Partners, Ltd., murdered its predecessor by inserting a board member
who poisoned it. We hold that while examining the performance of a board member's fiduciary
duties will be required, resolution of this claim does not implicate the powers of equity, and it
should have been tried as a matter at law.


The sole issue in this appeal by ZF Micro Solutions is whether its cross-complaint against
respondent TAT should have been tried to a jury. ZF Micro Solutions alleged that TAT, through
its representative on the board of directors of ZF Micro Devices, had destroyed ZF Micro Devices
while attempting to take it over and oust its management.


The trial court decided the claim for breach of TAT's fiduciary duty as a director was equitable
rather than legal and, after a court trial, entered judgment for TAT. ZF Micro Solutions asserts
this was error.


We agree. The “gist” of ZF Micro Solutions' claim against TAT is a request for compensatory
damages for destroying its predecessor corporation. There are no equities to weigh, and no other
relief is requested. Under settled law concerning the nature of an equitable claim and the nature of
a claim at law, this case exhibits all the characteristics of a claim at law. The judgment is therefore
reversed.


FACTS


As the trial court observed, this appeal “is the tail end of litigation involving ... ZF [Micro]
Solutions that began in 2002.” There has already been a published opinion in this case, ZF Micro
Devices, Inc. v. TAT Capital Partners, Ltd. (2016) 5 Cal.App.5th 69, 209 Cal.Rptr.3d 442 (ZF).
In that opinion, the Sixth District Court of Appeal reversed a special jury verdict in TAT's favor.
(Id. at p. 93, 209 Cal.Rptr.3d 442.) The matter was returned to the trial court, tried again, and has
been appealed once more.
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To summarize the decades-long litigation history as briefly as possible, the story begins with ZF
Micro Devices, founded by David Feldman in 1995 to design and sell a microchip. (ZF, supra,
5 Cal.App.5th at p. 74, 209 Cal.Rptr.3d 442.) TAT, a private equity limited partnership based in
Switzerland, invested in ZF Micro Devices shares and, as a result, obtained a seat on its board.
This office was filled by two TAT representatives at different times. (Ibid.) Due to an inability to
obtain funding, ZF Micro Devices closed its doors in February 2002.


In 2002, ZF Micro Solutions, the successor to ZF Micro Devices, (ZF, supra, 5 Cal.App.5th at p. 75,
209 Cal.Rptr.3d 442) sued National Semiconductor Corp. (NAS). The suit was based, among other
contentions, on the breach of a contract with ZF Micro Devices for the production of microchips
according to a specified design. After a jury trial, the case settled for $20 million. (Id. at pp. 74-75,
209 Cal.Rptr.3d 442.)


TAT then sued ZF Micro Solutions in 2005, alleging that, as a shareholder of the defunct ZF
Micro Devices, it was entitled to its pro rata share of the NAS settlement. ZF Micro Solutions
cross-complained against TAT, in 2009, on the ground that TAT, through its representative on the
ZF Micro Devices board, had breached its fiduciary duty as a corporate director. (ZF, supra, 5
Cal.App.5th at pp. 75-76, 209 Cal.Rptr.3d 442.)


*2  The TAT lawsuit came on for trial in 2009. (ZF, supra, 5 Cal.App.5th at p. 76, 209 Cal.Rptr.3d
442.) Before trial, the court severed the ZF Micro Solutions cross-complaint and consolidated it
with yet another case that had been filed against TAT and its representatives. (Ibid.)


After a combination court and jury trial, TAT prevailed in its lawsuit regarding its right to a share
of the NAS settlement, and the judgment was affirmed. The judgment awarded sizable amounts
of monetary damages against Feldman and other defendants. (ZF, supra, 5 Cal.App.5th at p. 76,
209 Cal.Rptr.3d 442.)


This case, the ZF Micro Solutions lawsuit against TAT and its representatives, came on for trial
in 2013. The two operative pleadings were a complaint against a TAT representative for breach
of his fiduciary duty as a director of ZF Micro Devices and the severed and consolidated cross-
complaint from the earlier TAT lawsuit, for breach of fiduciary duty against TAT as the principal
of a director. (ZF, supra, 5 Cal.App.5th at pp. 76, 209 Cal.Rptr.3d 442.)


Pursuant to TAT's motion, the court bifurcated the trial to decide a limitations issue first. (ZF, supra,
5 Cal.App.5th at p. 77, 209 Cal.Rptr.3d 442.) TAT asserted that the ZF Micro Solutions' cross-
complaint was untimely. The matter was put to the jury, which returned a verdict in TAT's favor.
Judgment was entered for TAT on the grounds that both the complaint and the cross-complaint
were time-barred. (ZF, supra, 5 Cal.App.5th at pp. 77-78, 209 Cal.Rptr.3d 442.)
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ZF Micro Solutions appealed from this judgment on the grounds that (1) the cross-complaint was
compulsory, not permissive, and (2) regardless of the nature of the cross-complaint, the time for
its filing was tolled by the filing of TAT lawsuit in 2005. (ZF, supra, 5 Cal.App.5th at p. 78, 209
Cal.Rptr.3d 442.)


The reviewing court in ZF held the cross-complaint to be permissive, but nonetheless ruled the
filing of the TAT lawsuit had tolled the time for filing it. TAT's judgment was reversed, and the
matter was remanded to the trial court. (ZF, supra, 5 Cal.App.5th at pp. 73, 93, 209 Cal.Rptr.3d
442.) 1


1 The judgment against another defendant was affirmed. TAT was therefore the only party
adverse to ZF Micro Solutions on remand. (ZF, supra, 5 Cal.App.5th at p. 93, 209 Cal.Rptr.3d
442.)


That's how we got here. Upon remand, in 2018, the only remaining cause of action was the one
in the cross-complaint against TAT alone for breach of fiduciary duty. The sole remedy sought
was “actual damages in an amount to be proved at trial.” The trial court decided this issue was
equitable, not legal, and therefore ZF Micro Solutions was not entitled to a jury trial. After a court
trial, judgment was entered in TAT's favor in July 2019. ZF Micro Solutions has appealed on the
ground it was deprived of the jury trial to which it was entitled.


DISCUSSION


[1]  [2] “The right to a jury trial is guaranteed by our Constitution. [Citation.] We have long
acknowledged that the right so guaranteed, however, is the right as it existed at common law
in 1850, when the Constitution was first adopted, ‘and what that right is, is a purely historical
question, a fact which is to be ascertained like any other social, political or legal fact.’ [Citations.]
As a general proposition, ‘[T]he jury trial is a matter of right in a civil action at law, but not in
equity.’ [Citations.]” (C & K Engineering Contractors v. Amber Steel Co. (1978) 23 Cal.3d 1, 8,
151 Cal.Rptr. 323, 587 P.2d 1136 (C & K Engineering.) When evaluating whether a claim is legal
or equitable, both the right and the remedy are relevant, and both must be evaluated historically.
(Jogani v. Superior Court (2008) 165 Cal.App.4th 901, 911, 81 Cal.Rptr.3d 503.)


*3  [3]  [4]  [5]  [6]  [7] “ ‘ “ ‘If the action has to deal with ordinary common-law rights
cognizable in courts of law, it is to that extent an action at law. In determining whether the action
was one triable by a jury at common law, the court is not bound by the form of the action but rather
by the nature of the rights involved and the facts of the particular case – the gist of the action.
A jury trial must be granted where the gist of the action is legal, where the action is in reality
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cognizable at law.’ ” [Citation.] On the other hand, if the action is essentially one in equity and
the relief sought “depends upon the application of equitable doctrines,” the parties are not entitled
to a jury trial. [Citations.]’ ” (Shaw v. Superior Court (2017) 2 Cal.5th 983, 995, 216 Cal.Rptr.3d
643, 393 P.3d 98.) “ ‘The fact that damages is one of a full range of possible remedies does not
guarantee ... the right to a jury....’ [Citation.]” (C & K Engineering, supra, 23 Cal.3d at p. 9, 151
Cal.Rptr. 323, 587 P.2d 1136.)


[8] In simplest form, ZF Micro Solutions alleged that TAT, through its representatives on the
ZF Micro Devices board, disparaged the corporation's management behind their backs and
undermined them to such an extent and so widely that potential sources of funding were scared off.
TAT wanted to get rid of Feldman and his team and to replace them with managers and directors
of its choosing, and this was the route it chose to that end. Because of this campaign, ZF Micro
Devices was unable to secure investment money. It defaulted on a secured loan, and its assets were
foreclosed upon. 2  ZF Micro Solutions asserts it had expert testimony to the effect that the value
of the defunct corporation was $77.5 million. 3


2 ZF Micro Solutions bought these assets from the foreclosing party.


3 We do not have the reporter's transcript of the expert's testimony. Along with its trial brief, ZF
Solutions presented a summary of his pre-money valuation, which ranged from $75 million
to $99.5 million. We have an excerpt from a trial transcript reproduced in appellant's final
argument brief in which the expert calculated the equity value of the company in February
2001 at $87.9 million. Fortunately, we need not determine value to decide the appeal.


Corporations Code section 309, subdivision (a), requires a director to perform his or her duty “in
good faith, in a manner such director believes to be in the best interests of the corporation and its
shareholders and with such care, including reasonable inquiry, as an ordinarily prudent person in
a like position would use under similar circumstances.” The code section “did not give rise to any
new liability. It codified common law principles, in particular the business judgment rule and the
‘ordinarily prudent person’ standard.... [¶] ... The liability of a corporate fiduciary for wrongful
acts and omissions did not come into being solely by virtue of that statute. Corporations Code
section 309 was enacted in 1975. [Citation.] A director's fiduciary duty at common law – generally,
to act with honesty, loyalty, and good faith – predated the statute by decades.” (Lehman v. Superior
Court (2006) 145 Cal.App.4th 109, 120-121, 51 Cal.Rptr.3d 411.)


[9]  [10] The authorities cited by TAT to the effect that a director's breach of fiduciary duty
is an equitable matter deal with a director's fiduciary duty to minority shareholders. (Central
Laborers' Pension Fund v. McAfee, Inc. (2017) 17 Cal.App.5th 292, 302, 225 Cal.Rptr.3d 249;
Interactive Multimedia Artists, Inc. v. Superior Court (1998) 62 Cal.App.4th 1546, 1549-1550, 73
Cal.Rptr.2d 462 (Interactive Multimedia.) The remedy for a breach of this duty is unquestionably
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equitable. The same is true for the remedy for a breach of duty to minority shareholders by majority
shareholders, as stated in Nelson v. Anderson (1999) 72 Cal.App.4th 111, 122, 84 Cal.Rptr.2d
753, the other authority on which TAT relies. (See, e.g., Jones v. H. F. Ahmanson & Co. (1969)
1 Cal.3d 93, 114, 81 Cal.Rptr. 592, 460 P.2d 464.) It is equity's special province to come to the
aid of the vulnerable, such as shareholders without control over the workings of a corporation in
which they have invested who are in danger of being victimized by those in control. (See Cohen
v. Beneficial Industrial Loan Corp. (1949) 337 U.S. 541, 547-548, 69 S.Ct. 1221, 93 L.Ed. 1528
[origin of shareholder derivative suit].) Minority shareholders are not in privity with directors,
and faithless directors can often contrive to make swindles appear facially legitimate through the
operation of corporate mechanisms such as voting at board meetings. (See, e.g., Wickersham v.
Crittenden (1892) 93 Cal. 17, 24-28, 28 P. 788.)


*4  In this case, however, the allegedly breached duty is the one that a director owes to a
corporation itself. That duty is codified in Corporations Code section 309 but existed in common
law long before codification. The parties have not directed us to any published opinion dealing
specifically with whether the breach of a director's duty to a corporation as alleged in the cross-
complaint is a legal or equitable cause of action, and we have discovered none. In the absence
of direct authority on this issue, we are guided by general law regarding distinguishing between
legal and equitable claims.


“At early common law, ‘legal’ causes of action (or ‘actions at law’) typically involved lawsuits
in which the plaintiff sought to recover money damages to compensate for an injury caused, for
example, by the defendant's breach of contract or tortious conduct, whereas ‘equitable’ causes of
action (or ‘suits in equity’) sought relief that was unavailable in actions at law, such as an injunction
to prohibit ongoing or future misconduct or an order requiring a defendant to provide specific
performance or disgorge ill-gotten gains.” (Nationwide Biweekly Administration, Inc. v. Superior
Court (2020) 9 Cal.5th 279, 293, 261 Cal.Rptr.3d 713, 462 P.3d 461 (Nationwide).)


[11] Equity arose to make exceptions when rules of law would work injustice in particular cases
or to deal with some novel situation not covered by rules of law. (Lickiss v. Financial Industry
Regulatory Authority (2012) 208 Cal.App.4th 1125, 1133, 146 Cal.Rptr.3d 173 (Lickiss); Bechtel
v. Wier (1907) 152 Cal. 443, 446, 93 P. 75.) As a result, courts of equity “only interpose upon
equitable grounds – to do justice when, from their organization or otherwise, the common law
tribunals are incapable of rendering it.” (Gregory v. Ford (1859) 14 Cal. 138, 142.)


[12]  [13] Accordingly, when there is an adequate legal remedy, there is no need for equity
to step in and therefore no call for equity jurisdiction. Put another way, if the legal remedy of
compensatory damages is adequate to do complete justice between the parties, “a proper exercise
of equitable jurisdiction will not give equitable relief[.]” (Morrison v. Land (1915) 169 Cal. 580,
586, 147 P. 259.)
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[14]  [15] Although it is true that a court of equity can award monetary damages, it generally does
so in the course of resolving a case with equitable aspects as well as legal. For example, a court
of equity can issue an injunction against trespass (equitable) and award damages for past trespass
(legal), in the interest of winding up a dispute in one action. As the court put it in Watson v. Sutro
(1890) 86 Cal. 500, 529, 24 P. 172, “Why have two suits when one is sufficient?”


[16]  [17]  [18] “To do equity a trial court must have various options available to it, including that
of awarding damages.” (Wolford v. Thomas (1987) 190 Cal.App.3d 347, 354, 235 Cal.Rptr. 422.)
And if the only way to determine the entitlement to compensatory damages is to apply equitable
principles, then there is no right to a jury. (Interactive Multimedia, supra, 62 Cal.App.4th at p.
1555, 73 Cal.Rptr.2d 462.) When, however, the remedy is exclusively compensatory damages,
and not “ ‘a full range of possible remedies,’ ” (C & K Engineering, supra, 23 Cal.3d at p. 9,
151 Cal.Rptr. 323, 587 P.2d 1136, quoting Southern Pacific Transportation Co. v. Superior Court
(1976) 58 Cal.App.3d 433, 437, 129 Cal.Rptr. 912), the issue is most always one of law. 4


4 We need not deal here with the question of whether a cause of action established by the
Legislature is legal or equitable in nature. (See People v. One 1941 Chevrolet Coupe (1951)
37 Cal.2d 283, 231 P.2d 832.)


[19]  [20] When it exercises its equitable powers, the court weighs the competing equities on both
sides of a dispute. (Cortez v. Purolator Air Filtration Products Co. (2000) 23 Cal.4th 163, 180, 96
Cal.Rptr.2d 518, 999 P.2d 706.) For example, in a case dealing with a request by a securities broker
to expunge an unfavorable public record, a court sitting in equity presented with this request must “
‘weigh the competing equities bearing on the issue’ ” – the benefit to the individual and the public's
interest in full disclosure – “ ‘and then grant or deny relief based on the overall balance of these
equities[.]’ ” (Flowers v. Financial Industry Regulatory Authority, Inc. (2017) 16 Cal.App.5th
946, 954, 224 Cal.Rptr.3d 717, quoting Lickiss, supra, 208 Cal.App.4th at pp. 1133-1134, 146
Cal.Rptr.3d 173.)


*5  In this case, there is but one cause of action – for breach of fiduciary duty – and the remedy
requested is exclusively monetary damages. ZF Micro Solutions requests nothing in the way of
equitable relief. There is, for example, no request to “disgorge ill-gotten gains” (Nationwide, supra,
9 Cal.5th at p. 293, 261 Cal.Rptr.3d 713, 462 P.3d 461), no request to enjoin or unwind. The court is
not called upon to balance or weigh the equities. If ZF Micro Solutions proves that TAT's activities
destroyed ZF Micro Devices, there are no competing equities on the other side to weigh. TAT does
not contend that it was somehow entitled to destroy ZF Micro Devices or that it would have been
fair to do so; it contends it was not responsible for the destruction.
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[21]  [22]  [23] TAT's position as a director's principal has somewhat obscured the fundamental
nature or “gist” of this case. This is not the typical breach of corporate fiduciary duty case, in
which a director or directors have misappropriated corporate funds or have done something or have
made the corporation do something to advantage themselves at the expense of some or all of the
shareholders. (See, e.g., Remillard Brick Co. v. Remillard-Dandini Co. (1952) 109 Cal.App.2d 405,
419-421, 241 P.2d 66 and cases cited.) In such cases, a court may well have to weigh the fairness
of the disputed transaction to each side or factor the business judgment rule into the analysis. But
in this case, TAT, through its representative, allegedly destroyed the corporation by disparaging its
management and working behind the scenes to undermine its efforts to obtain financing. Granted,
its position on the board of directors gave it a special platform to accomplish this goal, and its
desire to replace Feldman gave it a special motivation for its actions. But TAT would be liable to
ZF Micro Devices for its destruction by these means even if it were not a board member. The cause
of action would simply have had a different label – trade libel or interference with prospective
economic advantage, for example. 5  Both of those torts are unquestionably matters for decision
by a jury. (See CACI No. 1731 [trade libel instruction under “defamation” category]; CACI No.
2202 [intentional interference with prospective economic advantage instruction].) We believe this
action was, too.


5 A cause of action for trade libel includes the following elements: (1) the defendant published
a statement that tended to disparage the plaintiff's product or property; (2) the statement
was provably false; (3) the defendant either knew the statement was false or acted with
reckless disregard for its falsity; and (4) the statement caused actual pecuniary damage.
(Melaleuca, Inc. v. Clark (1998) 66 Cal.App.4th 1344, 1360-1361, 78 Cal.Rptr.2d 627.) The
elements of a cause of action for interference with prospective economic advantage are “(1)
an economic relationship between the plaintiff and some third party, with the probability of
future economic benefit to the plaintiff; (2) the defendant's knowledge of the relationship;
(3) intentional acts on the part of the defendant designed to disrupt the relationship; (4) actual
disruption of the relationship; and (5) economic harm to the plaintiff proximately caused by
the acts of the defendant.” (Westside Center Associates v. Safeway Stores 23, Inc. (1996) 42
Cal.App.4th 507, 521-522, 49 Cal.Rptr.2d 793.) In addition, the defendant's conduct must be
“wrongful by some legal measure other than the fact of interference itself.” (Della Penna v.
Toyota Motor Sales, U.S.A. (1995) 11 Cal. 4th 376, 393, 45 Cal.Rptr.2d 436, 902 P.2d 740.)


We conclude ZF Micro Solutions' claim against TAT was a legal one and therefore required a jury
trial as a matter of law.


DISPOSITION


The judgment is reversed. Appellant is to recover its costs on appeal.
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WE CONCUR:


O'LEARY, P. J.


MARKS, J. *


* Judge of the Orange County Superior Court, assigned by the Chief Justice pursuant to article
VI, section 6 of the California Constitution.
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