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INTRODUCTION 
 

 Christopher Hacker faces the real prospect of having his sentence increased, not by the trial 

judge, but by the Department of Rehabilitation and Corrections.  The increase will not be based on 

information the trial judge had considered, but information exclusively in the possession of the 

Department. The trial judge will have no role in the decision to increase Mr. Hacker’s sentence. 

 The Department will have countless number of reasons available to it to rationalize the 

increase in his sentence, some very minor and insignificant.  If the Department elects to increase 

his sentence, Mr. Hacker will be afforded a hearing which offers him little due process. He will 

not have the benefit of counsel, compulsory process, or the right to confrontation.  Furthermore, 

the Department will not be required to establish by proof beyond a reasonable doubt that the basis 

for increasing his sentence is warranted. 

 The Department will act as both prosecutor and judge. 

STATEMENT OF THE FACTS 
 
I. Procedure   

 
Trial Court Proceedings 

 On June 11, 2019, the Logan County Grand Jury returned a three-count indictment against 

Christopher P. Hacker. R. 2.1 The first two counts charged Mr. Hacker with the offense of 

aggravated burglary, first degree felonies in violation of R.C. 2911.11(A), each with a three-year 

gun specification attached. The two counts involved the same facts but were charged pursuant to 

alternative sections of R.C. 2911.11(A). The third count charged Mr. Hacker with aggravated 

menacing, a first degree misdemeanor in violation of R.C.  2903.21(A). Id.  

 
1The Court below consecutively numbered the documents the trial and appellate court records. Mr. 
Hacker will reference the documents by the following “R. __.” 
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 On December 20, 2019, Mr. Hacker filed objections to the imposition of the indefinite 

sentencing provisions contained in R.C. 2967.271. R. 51. He attached to the objections a copy of 

the decision in State v. O’Neal, Ham. C.P. No. B 1903562 (November 20, 2019, Memorandum of 

Decision) in which the Hamilton County Common Pleas Court found R.C. 2967.271 

unconstitutional. Id.  

 On December 20, 2019, Mr. Hacker, pursuant to a plea agreement, pled guilty to count one 

of the indictment and an amended firearm specification. The prosecution dismissed counts two 

and three. R. 54, p. 2. 

 On January 27, 2020, the trial court conducted the sentencing hearing. It imposed an 

indefinite sentence of six to nine years on the aggravated burglary a definite sentence of one year 

on the firearm specification and a fine of ten thousand dollars. Appendix A-24 to A-26 p. 2.  

Appellate Court Proceedings 

 On February 7, 2000, Mr. Hacker timely filed his notice of appeal. R. 77. On May 11, 2020,   

Mr. Hacker filed his merit brief. R. 113. Mr. Hacker raised three assignments, two which 

challenged the Reagan Tokes Act and the third the trial court’s imposition of the ten thousand 

dollar fine. Id. On June 15, 2020, the State filed its brief. R. 20. On July 2, 2020, Mr. Hacker filed 

his reply brief. R. 125. On October 26, 2020, the court of appeals rendered its decision affirming 

the judgment of the trial court. Appendix. A-5 to A-23. On the same date the court issue its 

judgment entry. Appendix A-4. 

Proceedings in this Court 

 On December 20, 2020, Mr. Hacker timely filed his notice of appeal. Appendix. A-2 to A-

3. He raised two propositions of law, the first proposition challenged the constitutionality of the 

Reagan Tokes Act and the second proposition challenged the trial court’s imposition of the ten 
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thousand dollar fine without first making an explicit finding that Mr. Hacker had the means to pay 

the fine. Id. On March 2, 2020, the Court accepted the appeal but only as to the first proposition 

of law. It further ordered the appeal held for the decision in State v. Maddox, No. 2020-1266. 

On April 1, 2022, the Court ordered that the appeal no longer be held for the decision in 

State v. Maddox, supra.  The stay in the briefing scheduled lifted, and the Clerk ordered that the 

record be certified and transmitted.  

On April 12, 2022, the record was filed. On May 11, 2022, the parties stipulated that the 

time for the filing of Mr. Hacker’s merit brief be extended to June 13, 2022. 

II.Facts  

The Offense 

 The present case involves a domestic dispute. Mr. Hacker saw his spouse in the residence 

with another man. 1.27.20, Tr. 14.2 Mr. Hacker entered the victim’s residence only to threaten the 

victim. Id.. While Mr. Hacker had a loaded firearm (for which he possessed a license) he did not 

discharge the firearm. Id.. Mr. Hacker immediately after the incident sent a text apologizing to the 

victim. Id.. He turned himself in the authorities. Id. at p. 15. 

Sentencing  

 Mr. Hacker had never spent a day in jail in his life. Id. at Tr. 13. His previous “criminal 

offenses” were limited to speeding tickets. Id.. Mr. Hacker suffered from a series of debilitating 

injuries. At the age of eighteen he fell out of his employer’s truck and suffered post-concussive 

syndrome, scalp and head contusions, and a traumatic brain injury. He experienced comprehension 

and problem solving issues from the accident. R. 56, p. 3. In 2018, he had emergency surgery after 

 
2 The record contains two transcripts, the first from the December 20, 2019 guilty plea and the 
second from the January 27, 2020 sentencing hearing. Mr. Hacker will reference the two transcript 
by “date Tr__.” 
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fourteen inches of his intestine ripped open. 1.27.20, Tr. 16. In 2018 he also had back surgery. In 

2019, he suffered anaphylactic shock caused by and allergic reaction to shellfish. In 2019 he again 

had back surgery R. 56, p. 4. His marriage failed. Id. at Tr. 16. 

 Mr. Hacker suffers from major depression. 1.27.20, Tr. 11, 17.  His mental health issues 

are attributable to his physical issues.  

Prior to the sentencing, Mr. Hacker’s spouse wrote the court a letter in which she admitted 

to not making herself available to help him address his physical issues. She reported that prior to 

the date of the offense she never saw him “in any manner that would be threatening.” R. 59.  

 Quala, Mr. Hacker’s employer, wrote a letter to the trial court describing Mr. Hacker as a 

“role model” and critical employee. He worked for the company for nearly nine years as a 

supervisor and made $4,400 a month. Quala was willing to keep a job open for him if the trial 

court imposed a lesser sentence. 1.27.20, Tr. 18-19. “He led by example and always showed 

courteous to his fellow employees and customers alike. Chris is a valuable asset to our company.” 

R. 56. A fellow employee, Kenneth K. Holycross wrote that Mr. Hacker “is not only an impeccable 

co-worker but also the type of friend you feel lucky to have.” R. 57.   

 Mr. Hacker had a support system that includes his parents, brother, sister, and friends. 

1.27.20, Tr. 18. They submitted letters on his behalf to the court. R. 57.  

 Mr. Hacker immediately took responsibility for his actions. Immediately after the offense, 

he turned himself in to the authorities. 1.27.20, Tr. 14-15.  He pled guilty. He told the author of 

the presentence investigation that “I feel horrible about what happened. I wish it never happened 

seeing that I am not this kind of person. I wish I could take it all back.” R. 56, p. 5. 

 The presentence report found him a low risk to recidivate. 1.27.29, Tr. 19. 
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PROPOSITION OF LAW 

As Amended By The Reagan Tokes Act, The Revised Code’s Sentences For 
First And Second Degree Qualifying Felonies Violate the United States and 
Ohio Constitutions.  

In 2019, the Ohio Legislature enacted R.C. 2967.271, which is commonly referred to as 

the “Reagan Tokes Act.” The Act created a presumptive date for the Department of Rehabilitation 

and Corrections (“DRC”) to release individuals serving indefinite sentences on first and degree 

felonies not involving life sentences: “there shall be a presumption that the person shall be released 

from service of the sentence on the expiration of the offender’s minimum prison term or on the 

offender’s presumptive earned early release date, whichever is earlier.” R.C. 2967.271(B).  

The statute creates a procedure for DRC to rebut the presumption to retain individuals 

beyond the presumptive date. R.C. 2967.271(C)-(E). The statute also creates a procedure for DRC 

to rebut the presumption to permit the release of individuals prior to the presumptive date. R.C. 

2967.271(F).  

The Reagan Tokes Act violates the separation of powers doctrine and defendant’s right to 

a jury trial and due process. Because the facial unconstitutionality of a statute concerns a matter of 

law, the Court reviews the issue de novo. Crutchfield Corp. v. Testa, 151 Ohio St.3d 278, 2016-

Ohio-7760, 88 N.E.3d 900, ¶ 16. 

Statutes are presumed to be constitutional. Wood v. Telb, 89 Ohio St.3d 504, 510-511, 733 

N.E.2d 1103 (2000); R.C. l.47(A). “[T]his presumption of constitutionality is rebuttable.” State v 

Mole, 149 Ohio St3d 215, 2016-Ohio-5124, 74 N.E.3d 368, ¶ 10. “The presumption of 

constitutionality is rebutted when it appears beyond a reasonable doubt that the statute and the 

Constitution are clearly incompatible." Id. at ¶  11. “When incompatibility is clear, a reviewing 
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court has the duty to declare the statute unconstitutional.” Cincinnati City School Dist. Bd. of Edn. 

v. Walter, 58 Ohio St. 2d 368, 383, 390 N.E.2d 813 (1979). 

Mr. Hacker can meet his burden to establish that the indeterminate prison sentencing 

scheme is unconstitutional on its face beyond a reasonable doubt. 

I. The Reagan Tokes Act Violates the Separation of Powers Because The Ohio 
Department of Rehabilitation and Corrections Determines the Length of an 
Individual’s Sentence. 

 
The doctrine of separation of powers is “implicitly embedded in the entire  framework of 

those sections of the Ohio Constitution that define the substance and scope of powers granted to 

the three branches of government.” State ex rel. Bray v. Russell, 89 Ohio St.3d 132, 134, 729 

N.E.2d 359 (2000), quoting S. Euclid v. Jemison, 28 Ohio St.3d 157, 158-159, 503 N.E.2d 136 

(1986); State v. Warner, 55 Ohio St.3d 31, 43-44, 564 N.E.2d 18 (1990). 

The purpose of the separation of powers doctrine is to ensure that powers belonging to one 

branch not be “directly and completely administered” by another and to prevent one branch from 

“possess[ing] directly or indirectly an overruling influence over the others.” State ex rel. Bryant v. 

Akron Metro. Park Dist., 120 Ohio St. 464, 473, 166 N.E. 407 (1929); see also State v. Bodyke, 

126 Ohio St.3d 266, 2010-Ohio-2424, 933 N.E.2d 753, ¶ 44.  “The United States Supreme Court 

stated ‘it is believed to be one of the chief merits of the American system of written constitutional 

law, that all the powers intrusted to government, whether State or national, are divided into the 

three grand departments, the executive, the legislative, and the judicial. That the functions 

appropriate to each of these branches of government shall be vested in a separate body of public 

servants, and that the perfection of the system requires that the lines which separate and divide 

these departments shall be broadly and clearly defined. It is also essential to the successful working 

of this system that the persons intrusted with power in any one of these branches shall not be 
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permitted to encroach upon the powers confided to the others, but that each shall by the law of its 

creation be limited to the exercise of the powers appropriate to its own department and no other.’” 

Bodyke, at ¶¶ 39-40 “internal citation omitted.” 

“The administration of justice by the judicial branch of the government cannot be impeded 

by the other branches of the government in the exercise of their respective powers.” State ex rel. 

Johnston v. Taulbee, 66 Ohio St 2d 417, 423 N.E.2d 80 (1981), at paragraph one of the syllabus. 

Under the Ohio Constitution, Article IV, Section l, the judicial power of the state is vested solely 

in the state courts. “The determination of guilt in a criminal matter and the sentencing of a 

defendant convicted of a crime are solely the province of the judiciary. Bray, 89 Ohio St.3d 132,. 

“The reason the legislative, executive, and judicial powers are separate and balanced is to protect 

the people, not to protect the various branches of government.” Id. at 135. “Courts . . . condemn 

legislative encroachments that violate the separation of powers by vesting officials in the executive 

branch with the power to review judicial decisions or by commanding that the courts reopen final 

judgments.” Bodyke, ¶53. “[T]rying, convicting, and sentencing inmates for crimes committed 

while in prison is not an exercise of executive power.” Bray, 89 Ohio St.3d at 136. 

Both provisions contained in the Reagan Tokes Act, the authority to retain an individual in 

prison after the presumptive date and that authority to release an individual from prison prior to 

the presumptive date, violate the separation of powers doctrine. 

A. The Reagan Tokes Act impermissibly permits the Department of 
Rehabilitation and Corrections to lengthen an individual’s sentence. 
 

The statutory exception for detaining an individual beyond the presumptive sentence 

violates the separation of powers doctrine because the sentencing court has no role in the process. 

The statute permits DRC to unilaterally detain the individual beyond the presumptive sentence.  
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The statutory exception provides that DRC may detain the individual past the minimum 

sentence “if the Department at a hearing determines that one or more of the following apply:” 

(1) Regardless of the security level in which the offender is classified at the time of 
the hearing, both of the following apply: 
 

(a) During the offender’s incarceration, the offender committed institutional 
rule infractions that involved compromising the security of a state 
correctional institution, compromising the safety of the staff of a state 
correctional institution or its inmates, or physical harm or the threat of 
physical harm to the staff of a state correctional institution or its inmates, or 
committed a violation of law that was not prosecuted, and the infractions or 
violations demonstrate that the offender has not been rehabilitated. 

(b) The offender’s behavior while incarcerated, including, but not limited 
to the infractions and violations specified in division (C)(1)(a) of this 
section, demonstrate that the offender continues to pose a threat to society. 

(2) Regardless of the security level in which the offender is classified at the time of 
the hearing, the offender has been placed by the department in extended restrictive 
housing at any time within the year preceding the date of the hearing. 

(3) At the time of the hearing, the offender is classified by the department as a 
security level three, four, or five, or at a higher security level. 

R.C. 2967.271 (C). 

 DRC can continue to hold an individual beyond the presumptive date for an  “additional 

period of incarceration” for “a reasonable period determined by the Department” R.C. 

2967.271(D)(1). After the individual serves his or her “reasonable” additional period of 

incarceration, DRC can continue to hold the individual if DRC makes yet another reasonable 

determination pursuant to R.C. 2967.271(C). See R.C. 2967.271(D)(2). The number or length of 

“reasonable” additional periods of incarceration that DRC can impose is only limited by what DRC 

finds to be a “reasonable” additional period and the individual’s maximum sentence. Id. The 

individual has no right of appeal from DRC’s determination(s) as to whether additional periods of 

incarceration are warranted pursuant or the length of the additional periods of incarceration that 

DRC imposes.  
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1. This Court has previously addressed this exact issue in  State ex rel. Bray.  
 

 The statute in question, R.C. 2967.11(A), permits the parole board to extend an individual’s 

sentence to a maximum of ninety days if the individual while incarcerated committed an act that 

constituted a criminal offense regardless of whether the individual was convicted of the offense. 

See former R.C. 2967.11 (repealed in Am.Sub.H.B. No. 130, 2008 Ohio Laws 173). This Court 

declared that the statute “enable[d] the executive branch to prosecute an inmate for a crime, to 

determine whether a crime ha[d] been committed, and to impose a sentence for that crime.” Bray. 

89 Ohio St.3d at 135. In so doing, this Court found that the law impermissibly shoehorned the 

executive branch into the roles of prosecutor, judge, and jury. Id. The statute violated the separation 

of powers because the “determination of guilt in a criminal matter and the sentencing of a 

defendant convicted of a crime are solely the province of the judiciary.” Id. at 136. The Bray Court 

acknowledged that prison administration is rightly tasked with prison discipline. Id. at 136. 

Nonetheless, “trying, convicting, and sentencing inmates for crimes committed while in prison is 

not an exercise of executive power.” Id. Accordingly, the Court held that the “bad time” statute 

violated the separation of powers doctrine. Id. 

This Reagan Tokes Act violates separation of powers in two fundamental ways: (1) by 

allowing DRC to extend the sentence imposed by a trial court, the executive branch interferes with 

and amends a final judgment of a trial court, thereby impinging upon the judiciary’s inherent 

authority to sentence and to issue final judgments; and (2) by allowing DRC to charge, judge, 

convict, and sentence for the commission of a new act, the executive branch performs the 

inherently judicial functions of trial, verdict, and sentence. These conflicts readily overcome the 

presumed constitutionality of the Reagan Tokes Law beyond a reasonable doubt.  The absence of 

judicial involvement is fatal to DRC’s ability to foist an extended term of incarceration upon an 

inmate. 
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 In  State v. Hursey, Franklin C.P. No. 20 CR 004459, 2021 Ohio Misc. LEXIS 101, *7-

*14  (Aug. 6, 2021) the Court found that Reagan Tokes violates the separation of powers doctrine. 

The Court concluded: 

More to the point, the prophylactic caution that the sentencing court provides on 
the front end about S.B. 201’s indeterminate sentencing mechanism in no way 
meaningfully involves a judge in the eventual subsequent imposition of a longer-
than-minimum sentence. To begin with, the Court exercises no discretion about any 
part of the initial sentence aside from setting that original minimum sentence. The 
maximum sentence the court recites is determined solely as a function of 
mathematics, and under the current law, the court has no discretion whether any 
part of that longer sentence might be imposed or avoided, in whole or in part, on 
the facts before it at sentencing of the original crime. Nor, obviously, is the Court 
able to give any meaningful consideration to whatever additional alleged violations 
or crimes might someday be used by the executive to add years of additional 
sentencing later on facts that have not yet transpired. All the Court is doing in that 
colloquy is acknowledging that under S.B. 201, some part of the executive branch 
might unilaterally intrude into a core judicial function on facts not yet known, and 
not then subject to judicial review. 

 
In effect, the Court is merely apprising the defendant that under S.B. 201, a 
Separation of Powers violation may someday occur for any alleged violation or 
crime to which the Defendant is subsequently accused while incarcerated. Nothing 
about such a notice could possibly cure the violation when it later happens. 

 
Id. at *12-*13.3 
 
 The Hamilton County Common Pleas Court reached the same decision, finding Reagan 

Tokes violates the separation of powers. State v. O’Neal, Ham. C.P. No. B-1903562 (Nov. 20, 

2019). Appendix A-34 to A-42.4The Court premised its decision on this Court’s holding in Bray. 

Id. at A-40 to A-41. The Court concluded,  “[a]llowing the DRC to conduct a hearing to determine 

the guilt of an alleged criminal offense, and then give an additional sentence based on that frail 

determination clearly violates the separation of powers doctrine.” Id. at A-39. 

 
3 The State appealed this decision. State v. Hursey, 10th Dist. No. 21AP00038. That court has 
stayed the appeal pending this Court decisions in this case and State v. Simmons, No. 2021-0532. 
4 The State appealed this decision. State v. O’Neal, 1st Dist. No. C-1900736. That appeal remains 
pending. 
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2. This Court has struck down several other statutory provisions that violate the 
separation of powers doctrine. 
 

In S. Euclid v. Jemison, 28 Ohio St.3d 157, 503 N.E.2d 136 (1986) the statute then in effect, 

R.C. 4509.101(B)(2)(b), gave the Bureau of Motor Vehicles the authority to lift a license 

suspension imposed by the trial court if the Bureau determined with or without a hearing that the 

facts did not support the license suspension that the trial court imposed. This Court ruled that the 

statute violated the separation of powers doctrine because it “allows appellate review [of the trial 

court’s decision] by the registrar, as well as “grants the registrar the ability to terminate a court-

ordered suspension.” Id. at 161.  

 This Court addressed a similar issue in State v. Hochhausler, 76 Ohio St.3d 455, 668 

N.E.457 (1996). The statue at issue, R.C. 4511.191 gave the motor vehicle register the authority 

to suspend an individual’s driver’s or commercial license on receipt of the sworn statement of the 

arresting officer that the individual operated a motor vehicle whose blood or breath test 

demonstrated that the individual operated a motor vehicle while intoxicated. The statute precluded 

trial court’s staying the Bureau’s license suspension. This Court found “the part of R.C. 

4511.191(H)(1) that prevents ‘any court’ from granting a stay [of the license suspension imposed 

by the Bureau] violates the doctrine of separation of powers and is unconstitutional.” Id. at 464.  

 This Court addressed the separation of powers issue in the context of registration of 

convicted sexual offenders in State v. Bodyke, 126 Ohio St.3d 266, 2010-Ohio-2424, 933 N.E.2d 

753. The Ohio Legislature adopted a revised system for classifying sexual offenders (the Adam 

Walsh Act). It authorized the Ohio Attorney General to reclassify sex offenders who trial courts 

previously classified under the prior law. This Court ruled that the Adam Walsh “provisions 

governing the reclassification of sex offenders already classified by judges under Megan’s Law 
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violate the separation-of-powers doctrine for two related reasons: the reclassification scheme vests 

the executive branch with authority to review judicial decisions and interferes with the judicial 

power by requiring the reopening of final judgments.” Id. at ¶ 55. 

3. Conclusion: The Reagan Tokes provision that permits DRC to increase an 
individual’s decision violates the separation of powers doctrine. 

 
The Court’s decision in Bray as well as its decisions in Jemison, Hochhausler, and  Bodyke, 

compel this Court to strike down the provisions of the Reagan Tokes Law that allow the executive 

branch, DRC, to unilaterally extend a person’s prison term. Bray, 89 Ohio St.3d at 135–36. The 

statutory grant of authority to DRC to engage in factfinding for the purpose of extending an 

individual’s prison term encroaches on the authority of the judicial branch. 

B. The Reagan Tokes Act impermissibly limits the trial court’s authority to 
release an individual prior to the presumptive date. 
 

A sentencing court’s authority to release an individual prior to the presumptive date is 

contingent on DRC making an application to the sentencing court. Without an application, the 

sentencing court lacks any authority to order the early release of an individual. R.C. 

2967.271(F)(1). 

The director of the department of rehabilitation and correction may notify the 
sentencing court in writing that the director is recommending that the court grant a 
reduction in the minimum prison term imposed on a specified offender who is 
serving a non-life felony indefinite prison term and who is eligible under division 
(F)(8) of this section for such a reduction, due to the offender’s exceptional conduct 
while incarcerated or the offender’s adjustment to incarceration. If the director 
wishes to recommend such a reduction for an offender, the director shall send the 
notice to the court not earlier than ninety days prior to the date on which the director 
wishes to credit the reduction toward the satisfaction of the offender’s minimum 
prison term. 

In State v. Sterling, 113 Ohio St.3d 255, 2007-Ohio-1790, 864 N.E.2d 630, this Court faced 

a statute remarkably similar. There, the statute dictated that the granting of an inmate’s application 

for DNA testing—when that inmate pled guilty or no contest to a felony—was contingent on the 
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prosecution’s conceding that testing was warranted. Sterling at ¶ 31-34. The prosecution’s 

opposition was fatal to the application and not appealable. Without the prosecution’s agreement 

the sentencing court could not order DNA testing. Id. This Court ruled that the statute violated the 

separation of powers doctrine, saying “those portions of the statute that make the prosecuting 

attorney’s disagreement final, and not appealable to any court, and that deprive the court of its 

ability to act without the prosecutor's agreement interferes with the court’s function in determining 

guilt, which is solely the province of the judicial branch of government.” Sterling at ¶ 35. 

 The Fourth Appellate District recently reached a similar decision concerning Ohio’s arson 

registration statute. State v. Dingus, 4th Dist. No. 16CA3525, 2017-Ohio-2619, 81 N.E.3d 513. 

Arson offenders are required to register with their county sheriff, and reregister annually, until 

their death. R.C. 2909.15(A)-(D). The only exception to this lifetime registration requirement is 

that: 

The judge may limit an arson offender’s duty to reregister at an arson offender’s 
sentencing hearing to not less than ten years if the judge receives a request from the 
prosecutor and the investigating law enforcement agency to consider limiting the 
arson offender’s registration period.  
 

R.C. 2909.15(D)(2)(b). Absent these dual requests authorizing a judge to review and shorten the 

registration period, a judge cannot limit the registration term, and a defendant must register for 

life. The Fourth District Court of Appeals concluded “[a]ccordingly, the portion of R.C. 

2909.15(D)(2)(b) that limits the trial court’s discretion to reduce an arson offender’s mandatory 

lifetime registration period only upon the request of the prosecutor and the investigating law 

enforcement agency violates the separation of powers doctrine and is therefore unconstitutional.” 

Dingus at ¶ 33. 

 Like the statute in Sterling and Dingus, here the only potential avenue the individual has 

for serving less than the presumptive sentence is totally contingent on the recommendation of 
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DRC. Like the statute in Sterling, the individual has no appeal from DRC’s decision not to 

recommend the serving of less than the presumptive sentence. The sentencing judge cannot, by 

statute, decrease the presumptive sentence absent authorization from the executive branch 

department. As the Supreme Court ruled, sentencing a defendant is a matter for the judiciary.  Bray, 

89 Ohio St.3d at 136.  

 The provision contained in R.C. 2967.271(F)(1) that makes the sentencing court’s authority 

to approve service of less than the presumptive sentence contingent on the assent of the executive 

branch violates the separation of powers doctrine. The provision undermines the judiciary’s 

authority, independence and authority. It permits the executive branch’s encroachment into 

sentencing matters properly carried out by the judicial branch.  

II. The Reagan Tokes Act Violates Mr. Hacker’s Constitutional Right To A 
Trial By Jury Because DRC As Opposed To A Jury Makes The Necessary 
Findings To Increase A Presumptive Sentence. 

The right to trial by jury is protected by the Sixth Amendment and Article I, Section 5 of 

the Ohio Constitution. Duncan v. Louisiana, 391 U.S. 145, 161-62, 88 S. Ct. 1444, 20 L. Ed. 2d 

491 (1968); In re Winship, 397 U.S. 358, 364, 90 S.Ct. l 068, 25 L.Ed.2d 368 (1970). 

A. The United States Supreme Court has consistently ruled that judicial fact- 
finding for purpose of sentencing violates a defendant’s right to a jury trial. 
 

The right to a jury trial includes the determination of all facts necessary for the imposition 

of punishment, and postconviction facts used to elevate that punishment. Apprendi v. New Jersey, 

530 U.S. 466, 476, 120 S. Ct. 2348, 147 L.Ed.2d 435 (2000). In Apprendi the defendant pled guilty 

to possession of a fireman for an unlawful purpose (among other crimes), which ordinarily carries 

a ten-year maximum sentence under New Jersey law. However, at sentencing, the judge found that 

Apprendi possessed the firearm with a “biased purpose." This finding doubled the statutory 

maximum sentence under state law, even though no jury ever found this fact beyond a reasonable 
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doubt. On appeal, the Supreme Court overturned Apprendi's enhanced sentence. The court ruled 

that all facts that raise the statutory maximum sentence constitute elements of the charged crime. 

The Court held that "facts that increase the prescribed range of penalties to which a criminal 

defendant is exposed" must be submitted to a jury and established by proof beyond a reasonable 

doubt.” 

In Blakely v. Washington 542 U.S. 296, 124 S.Ct. 2531, 159 L.Ed.2d 403 (2004) the 

Court clarified that, while Apprendi may have factually dealt with punishments that 

exceeded the statutory maximum, the Sixth Amendment's guarantee was actually much 

greater and prohibited a judge from making any finding necessary for the imposition of a 

particular sentence, unless that finding was reflected in the jury's verdict. Id. at 304(“ When 

a judge inflicts punishment that the jury's verdict alone does not allow, the jury has not 

found all the facts ‘which the law makes essential to the punishment,’ [citation omitted] and 

the judge exceeds his proper  authority.”).  

The Supreme Court revisited the issue in  Alleyne v, United States, 570 U.S. 99, 103, 

133 S. Ct 2151, 186 L. Ed. 2d 314 (2013). “Apprendi’s definition of ‘elements’ necessarily 

includes not only facts that increase the ceiling, but also those that increase the floor” for purpose 

of sentencing Id. at 108. “[T]he principle applied in Apprendi applies with  equal force to facts 

increasing the mandatory minimum." Id. at 111-112. It is an “obvious truth that the floor of a 

mandatory range is as relevant to wrongdoers as the ceiling.” Id at 112-113. “[I]t is impossible to 

dispute that facts increasing the legally prescribed floor aggravate the punishment” Id. at 113, 

In United States v. Hammond,  139 S. Ct. 2369, 204 L. Ed.2d 897 (2019) the Court 

addressed an issue very similar to the issue before this Court. A jury convicted the defendant of 

possessing child pornography. The sentencing range for the conviction was zero to ten years of 
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imprisonment and supervised release from five years to life. The district court imposed a sentence 

of imprisonment of thirty-eight months followed by ten years of supervised release. The district 

court subsequently found that defendant violated the terms of his supervised release by possessing 

additional child pornography. Under 18 U.S.C. Section 3583(k) the judge was required to impose 

an additional term of imprisonment from five years to life without regard to the sentence authorized 

by the defendant’s initial conviction if the judge found by a preponderance of the evidence one of 

several factors including the possession of child pornography.  The judge imposed an additional 

sentence of five years after finding that the prosecution proved by a preponderance of the evidence 

that the defendant possessed more pornography after his release from prison. The Court held as to 

the additional five year sentence, “[o]nly a jury, acting on proof beyond a reasonable doubt, may 

take a person’s liberty. That promise stands as one of the Constitution’s most vital protections 

against arbitrary government. Yet in this case a congressional statute compelled a federal judge to 

send a man to prison for a minimum of five years without empaneling a jury of his peers or 

requiring the government to prove his guilt beyond a reasonable doubt. As applied here, we do not 

hesitate to hold that the statute violates the Fifth and Sixth Amendments.” Id. at 2373.  

B. This Court has also consistently ruled that judicial fact-finding for purpose of 
sentencing violates a defendant’s right to a jury trial. 

This Court addressed Apprendi-Blakely’s application to Ohio’s sentencing 

procedures  in State v. Foster, 109 Ohio St.3d 1, 2006-Ohio-856, 845 N.E.2d 470. At that 

time, Chapter 2929 contained provisions that required trial courts at sentencing to make 

certain findings to impose sentences of imprisonment beyond the minimum and maximum 

prison terms for felonies for which a definite prison term was authorized. This Court held that 

that because a finding to overcome the minimum sentence was being made by a judge - as 

opposed to a jury - this provision was unconstitutional under Blakely. Id. at 61. 
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 This Court revisited this issue in State v. Bowers, 163 Ohio St.3d 28, 2020-Ohio-5167, 

167 NE.3d 947.  The defendant was convicted of rape of a child under the age of thirteen. The 

jury found the defendant guilty of the specification that the victim was under the age of 

thirteen. No other specification was included in the indictment or submitted to the jury. If the 

trial court elected not to impose a sentence of life without parole, it had three sentencing 

options: terms of imprisonment of ten years to life, fifteen years to life or twenty-five years 

to life. To impose the twenty-five year sentencing option, a finding needed to be made that 

offender caused serious harm to the victim. The trial court sentenced the defendant to twenty-

five years to life. This Court found that the sentence violated the holdings in Apprendi, 

Alleyne, and Haymond because the trial court as opposed to the jury made the required finding 

that the offender caused serious harm to the victim. Id. at ¶ 17. This Court concluded, 

“Therefore, a finding that the victim was compelled to submit by force or that one of the other 

factors under subsection (B)(1)(c) is present increases the   mandatory minimum sentence that the 

defendant is required to serve from 15 to 25 years in prison. Alleyne requires that such a finding 

be made by a jury. The imposition of a sentence under subsection (B)(1)(c) without a jury finding 

one of the predicate facts violates the Sixth Amendment.” Id. at 21. 

C. Reagan Tokes involves fact finding for purpose of sentencing that violates a 
defendant’s right to a jury trial. 

 Applying the Supreme Court’s and this Court’s precedent barring non-jury fact 

finding for purpose of sentencing, the Reagan Tokes hybrid sentencing procedures 

similarly violate a defendant’s right to a jury trial. Once again, the jury's verdict alone is 

not enough to trigger an increased term of imprisonment sentence  beyond the presumptive 

sentence. Any increase in punishment beyond the presumptive sentence is dependent upon 
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and triggered by one or more findings that are made by DRC as prescribed by R.C. 

2967.271(D), and not by the jury as prescribed by the Sixth Amendment.  

R.C. 2967.27l(C) provides that DRC rebuts the presumptive release date if it finds any of 

the following at a hearing: 

(1)  Regardless of the security level in which the offender is classified at the time 
of the hearing, both of the following apply:   

(a)  During the offender’s incarceration, the offender committed institutional rule 
infractions that involved compromising the security of a state correctional 
institution, compromising the safety of the staff of a state correctional institution or 
its inmates, or physical harm or the threat of physical harm to the staff of a state 
correctional institution or its inmates, or committed a violation of law that was not 
prosecuted, and the infractions or violations demonstrate that the offender has not 
been rehabilitated. 

(b)  The offender’s behavior while incarcerated, including, but not limited to the 
infractions and violations specified in division (C)(1)(a) of this section, 
demonstrate that the offender continues to pose a threat to society. 

(2)  Regardless of the security level in which the offender is classified at the time of the 
hearing, the offender has been placed by the department in extended restrictive housing at 
any time within the year preceding the date of the hearing. 

(3)  At the time of the hearing, the offender is classified by the department as a security 
level three, four, or five, or at a higher security level. 

R.C. 2967.271(D) permits DRC to retain the individual in prison past the presumptive 

release date if DRC has made one of these required factual findings. Ascribing this role to DRC to 

make the findings that increase an individual’s sentence violates the individual’s right to a jury 

trial. 

Apprendi and its progeny, Foster, and Bowers all contain a factual scenario that is not 

present in the Reagan Tokes statutory scheme. In those cases, the constitutional right to a jury tria1 

was violated at the time of sentencing when the trial court made additional findings of fact that 

increased the defendant’s sentence beyond what the relevant statute permitted. Under the Reagan 

Tokes statutory scheme, the findings of fact are made long after the sentencing hearing and are 
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made by DRC as opposed to the trial judge. Despite this difference, the result is the same. In both 

scenarios the statutes permit increases in the actual punishment to be served if other facts that do 

not constitute the crime charged are found. The individual’s right to a jury trial is violated under 

both factual scenarios. 

What Blakely said in invalidating the Washington sentencing guidelines is equally 

applicable to the Reagan Tokes Act: 

The Framers would not have thought it too much to demand that, before 
depriving a man of three more years of his liberty, the State should suffer 
the modest inconvenience of submitting its accusation to “the unanimous 
suffrage of twelve of his equals and neighbors,” *4 Blackstone, supra, at 
343, rather than a lone employee of the State. 
 

Blakely, 542 U.S. at 313-14. 
 
III. The Reagan Tokes Act Violates Mr. Hacker’s Constitutional Right To Due 

Process Because It Fails to Provide Him With Adequate Notice and a Fair 
Hearing. 

“Procedural due process * * * requires the government to implement any action that 

deprives a person of life, liberty or property in a fair manner, even if the governmental action 

survives substantive due-process scrutiny.” State v. Aalim, 150 Ohio St.3d 463, 2016-Ohio-8278, 

83 N.E.3d 862, ¶ 51 (French, J., dissenting), citing Zinermon v. Burch, 494 U.S. 113, 125, 110 

S.Ct. 975, 108 L.Ed.2d 100 (1990). The core components of procedural due process are notice and 

the opportunity to be heard. Mathews v. Eldridge, 424 U.S. 319, 333, 96 S.Ct. 893, 47 L.Ed.2d 18 

(1976). Not just any hearing will do; rather, the accused must be afforded a “meaningful” and 

“appropriate” hearing. Bell v. Burson, 402 U.S. 535, 541-42, 91 S.Ct. 1586, 29 L.Ed.2d 90 (1971). 

The Court in Apprendi and Blakely addressed who must be the appropriate fact-finder 

within the trial process - the jury or the judge. But, at least in those cases, the statutes kept the 

sentencing decision within the trial court and thus within the judicial branch of government. The 
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Reagan Tokes Act takes an even more radical step by removing the sentencing enhancement from 

the prerogative of the judicial branch and transferring it to the executive branch - DRC than decides 

whether the individual’s sentence will be increased.  

The Reagan Tokes Act violates due process under the Fourteenth Amendment and Article 

I, Section 16 of the Ohio Constitution. It does so in several ways. 

A. Reagan Tokes Does Not Provide Adequate Notice. 
 

The Act does not provide Mr. Hacker (and others like him) adequate notice as to what 

conduct will trigger an increase in his sentence pursuant to R.C. 2967.271(A)(l): 

(a) During the offender's incarceration, the offender committed institutional rule 
infractions that involved compromising the security of a state correctional 
institution, compromising the safety of the staff of a state correctional 
institution or its inmates, or physical harm or the threat of physical harm to the 
staff of a state correctional institution or its inmates, or committed a violation of 
law that was not prosecuted, and the infractions or violations demonstrate that 
the offender has not been rehabilitated. 
 
(b)The offender's behavior while incarcerated, including, but not limited to the 
infractions and violations specified in division (C)(l)(a) of this section, 
demonstrate that the offender continues to pose a threat to society. 

Id., (Emphasis added). 

Simply put, on its face the statute fails to give adequate notice of what triggers the 

additional prison time. Prison terms may be extended under the Reagan Tokes Law for: (a) 

institutional rule infractions, (b) violations of law, (c) security level or (d) past placement in 

restrictive housing. The sheer number of possibilities for rule infractions and violations of the law 

paves the way for pervasive abuse of process in extending the individual’s prison terms under the 

enactment. Ohio Administrative Code 5120-9-06 alone sets forth sixty-one “acts that constitute an 

immediate and direct threat to the security or orderly operation of the institution, or to the safety 

of its staff, visitors and inmates, * * * as well as other violations of institutional or departmental 
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rules and regulations.”  Appendix. A-28 to A-33.  These include but are not limited to: assault and 

related acts; threats; sexual misconduct; riot, disturbances, and unauthorized group activity; 

resistance to authority; unauthorized relationships and disrespect; lying and falsification; escape 

and related conduct; weapons; drugs and related matters; gambling, dealing, and related offenses; 

property and contraband-related violations; fire violations; telephone, mail, and visitation-related 

rules; tattooing and self-mutilation. Id. Add to this list anything that can be considered a “violation 

of law” and the possibilities for extending prison terms grows exponentially. 

The standards of “not been rehabilitated” and “pose a threat to society” are amorphous 

at best. 

“* * * The dividing line between what is lawful and unlawful cannot be left to 
conjecture. The citizen cannot be held to answer charges based upon penal statutes 
whose mandates are so uncertain that they will reasonably admit of different 
constructions. A criminal statute cannot rest upon an uncertain foundation. The 
crime, and the elements constituting it, must be so clearly expressed that the 
ordinary person can intelligently choose, in advance, what course it is lawful for 
him to pursue. Penal statutes prohibiting the doing of certain things, and providing 
a punishment for their violation, should not admit of such a double meaning that 
the citizen may act upon the one conception of its requirements and the courts upon 
another. 

City of Columbus v. Thompson, 25 Ohio St.2d 26, 30-31, 266 N.E.2d 571 (1971) (citations 

omitted. 

Mr. Hacker would violate 2967.271(A)(l) by committing any violation of law which 

indicates a lack of rehabilitation. This is necessarily too vague. For example, if he argues verbally 

with a guard and thus slows the guard’s progress in making a mid-day inmate count, he  has 

arguably “hamper[ed] or imped[ed] a public official in the performance of the public official’s 

lawful duties” in violation of R.C. 2921.31 If Mr. Hacker fails to clean up a spilled cup of coffee in 

the mess hall which created a risk of physical harm to someone who might slip, he has arguably 
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he engaged in disorderly conduct in violation of R.C. 2917.11(A)(5). If, in response to a written 

questionnaire during a therapy session, he writes that he is innocent of the crime and disagrees 

with the jury's verdict, he has arguably he falsified a government writing in violation of R.C. 

2913.42(A)(l), (B)(4). And how does he know which of his actions could be interpreted a lack 

of rehabilitation, the second prong of subsection (A)(l), and a “threat to society,” as 

required by (A)(2)?  

Moreover, subsections (A)(2) and (A)(3) create a triggering event for a longer 

sentence, if the offender was placed in restrictive housing or was designated at a security 

level of 3 or above: 

(1) Regardless of the security level in which the offender is classified at the 
time of the hearing, the offender has been placed by the department in 
extended restrictive housing at any time within the year preceding the 
date of the hearing. 

 
(2) At the time of the hearing, the offender is classified by the department as    
a security level three, four, or five, or at a higher security level. 

 
These types of decisions by DRC are virtually unreviewable: Bell v. Wolfish, 441 

U.S. 520, 562,  99 S.Ct. 1861, 60 L.Ed.2d 447 (1979); Reynolds v. State, 14 Ohio St.3d 68, 

70, 471 N.E.2d 776 (1984). While it may, as a matter of prison administration, be 

acceptable to give this type of unfettered discretion to the executive branch, it violates due 

process when the executive's ability to make whatever judgment calls it deems appropriate, 

without sufficient guidance, results in an increased criminal penalty. 

As the court concluded in O’Neal concerning the almost endless bases that DRC can 

employ to an individual’s sentence: 

The Inmate Rules of Conduct lists 61 rules for issues concerning situations like 
assault, unauthorized relationships, and even “being out of place.” However, 
neither O.A.C. 5120-9-06, nor S.B. 201 provide a hierarchy of misconduct to 
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determine which infractions should be reasonably considered in deciding whether 
to extend an offender's prison sentence. Without some sort of hierarchy or ranking, 
the parole board holds unfettered discretion to consider minor infractions when 
deciding to extend an offender's sentence. 
 
Additionally, S.B. 201 fails. to provide a guideline as to how each consideration 
shall be weighed to determine whether a sentence should be extended. It is fair to 
believe that many of the institutional violations may simply relate to the many 
hardships of prison life, as their purpose is to provide punishment of incarcerated 
prisoners under a disciplinary regime imposed by prison officials. Indeed, prison 
discipline falls within the realm of the DRC. Nevertheless, it becomes rather 
problematic when the consideration of a modest sanction may inevitably affect the 
duration of an offender’s sentence without the necessary due process protections, 
like a fair and impartial hearing before the sentencing judge. 

 
Id. at A-41. 

 
B.  The Reagan Tokes Act Does Not Provide For A Fair Hearing. 

 
While R.C. 2967.271 provides for a hearing before DRC imposes additional prison time, 

the statute provides no structure regarding the manner in which the hearing will be conducted or 

what rights the defendant will have at a hearing. R.C. 2967.271(C) and (D) require DRC to conduct 

a “hearing” to determine whether the presumptive sentence is rebutted. The parameters thereof or 

procedure therefor are not defined by the enactment. R.C. 2967.271(E) directs that “[t]he 

department shall provide notices of hearings to be conducted under division (C) or (D) of this 

section in the same manner, and to the same persons, as specified in section 2967.12 and Chapter 

2930[ ] of the Revised Code with respect to hearings to be conducted regarding the possible release 

on parole of an inmate.” R.C. 2967.12 and R.C. Chapter 2930, in turn, specify that the presiding 

judge, prosecutor, and victim are to receive notice of the hearing. The statute does not reference 

the inmate. 

“One of the circumstances that gives the DRC permission to extend a prison sentence is 

when an offender commits a crime, or ‘violation of law.’ Thus, this determination should take 

place before the sentencing judge, as ‘[i]t is a fundamental tenet of due process that the decision 



24 
 

to restrict an individual's freedom can only be made by a neutral magistrate, not by law 

enforcement officials.’” O’Neal, Appendix. A-39 to A-40. 

The Fourteenth Amendment due process provision as well as the Sixth Amendment and 

Article I, Section 10 of the Ohio Constitution recognize certain core rights as fundamental to the 

trial process. At the hearing where DRC seeks to lengthen the sentence imposed by the trial court 

Mr. Hacker will not have the benefit of the following fundamental rights:  

To counsel. Gideon v. Wainwright, 372 U.S. 335, 343, 83 S.Ct. 792, 9 L.Ed.2d 799 
(1963), quoting Johnson v. Zerbst, 304 U.S. 458, 462, 58 S.Ct. 1019, 82 L.Ed. 1461 
(1938). See also Article I, Section 10, Ohio Constitution; Sixth Amendment to the 
U.S. Constitution.  
 
To confront witnesses and compel attendance of witnesses. Pointer v. Texas, 380 
U.S. 400, 403, 85 S.Ct. 1065, 13 L.Ed.2d 923 (1965); Washington v. Texas, 388 
U.S. 14, 18, 87 S.Ct. 1920, 18 L.Ed.2d 1019 (1967). See also Article I, Section 10, 
Ohio Constitution; Sixth Amendment to the U.S. Constitution.  
 
To not incriminate himself. Miller v. Fenton, 474 U.S. 104, 110, 106 S.Ct. 445, 88 
L.Ed.2d 405 (1985). See also Article I, Section 10, Ohio Constitution; Fifth 
Amendment to the U.S. Constitution.  
 
To have DRC establish his guilt by proof beyond a reasonable doubt In re Winship, 
397 U.S. 358, 362, 90 S.Ct. 1068, 25 L.Ed.2d 368 (1970) Fourteenth Amendment 
to the U.S. Constitution 
 
Finally, the Reagan Tokes Law does not provide for judicial review of DRC’s entirely 

internal administrative determination that the presumptive release was clearly and convincingly 

rebutted by DRC. Indeed, without a judicial order underlying said determination, appellate courts 

lack jurisdiction to hear such an appeal. See Article IV, Section 3, Ohio Constitution; Article III, 

U.S. Constitution. See also State ex rel. Leis v. Kraft, 10 Ohio St.3d 34, 35, 460 N.E.2d 1372 

(1984); Marbury v. Madison, 5 U.S. 137, 175, 2 L.Ed. 60 (1803). 

Considering that the extended deprivation of a person’s liberty is at stake, the “process” 

attendant to the Reagan Tokes Law falls far short of “meaningful” or “appropriate.” Simply put, 
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administrative discipline for violating prison rules is one thing; continued incarceration for doing 

so with incestuous “process” as the sole safeguard is quite another. Kennedy v. Mendoza-Martinez, 

372 U.S. 144, 167, 83 S.Ct. 554, 9 L.Ed.2d 644 (1963) (“If the sanction these sections impose is 

punishment, and it plainly is, the procedural safeguards required as incidents of a criminal 

prosecution are lacking. We need go no further.”).  

Accordingly, the Reagan Tokes Law violates the Due Process Clauses of the Ohio 

Constitution and of the United States Constitution. 

CONCUSION  

 This Court should hold that Reagan Tokes violates the separation of powers and the Federal 

and Ohio constitutional rights to a jury trial and procedural due process and vacate that portion of 

Mr. Hacker’s sentence that the trial court imposed pursuant to Reagan Tokes. 

Respectfully submitted, 

      Triplett McFall Wolfe Law, LLC 

      /s/ Tina M. McFall 
      Tina M. McFall (0082586 
      Counsel of Record 

mcfall@tmwlawyers.com 
 

Marc S. Triplett (0021222) 
triplett@tmwlawyers.com 
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