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Statement Regarding Oral Argument

The issues raised by Appellant Glass’s facial challenges to
legislative enactments are pure legal questions that can be decided by a
straightforward application of settled legal principles. Appellee City of
Montgomery believes these questions of law can be resolved without oral

argument.
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Statement of Jurisdiction

This Court has jurisdiction over this case under Alabama Code § 12-
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Statement of the Case

Montgomery adopts Appellant Glass’s statement of the case as

accurately supplying the course of proceedings in this matter.



Statement of the Issues

1. Section 105 bars local acts only where the case or matter of the
local act is already provided for by general law. No general law
provides a ctvil enforcement mechanism for running a red light,
and the general criminal laws remain in effect in Montgomery
under the express terms of the Local Act, which was passed with
legislative recognition of valid local needs for a civil enforcement
program. Does the Local Act violate Section 105?

2. Section 89 forbids ordinances from making lawful what Alabama
statutes make unlawful. The Ordinance does not make running
a red light lawful. Does the Ordinance violate Section 89?

3. Section 104(14) precludes local acts from fixing the punishment
of crimes. The Local Act provides only civil penalties for running
red lights at certain camera monitored intersections in
Montgomery and does not repeal or replace the criminal Traffic

Code in any respect. Does the Local Act violate Section 104(14)?



Statement of the Facts

The relevant facts in this case are straightforward and undisputed.

Appellant Richard Glass ran a red light at the intersection of the
Eastern Boulevard and Plantation Way in Montgomery, Alabama on or
about August 7, 2017. (C. 5). Glass received a civil citation because the
automated safety camera equipment installed at this intersection
detected and photographed his vehicle running the red light. (Id.)

Glass does not deny running the red light. (C. 32-34). Rather, Glass
facially challenges Alabama Act 2009-740 (the “Local Act”) and
Montgomery Municipal Code Chapter 27, Article X, Section 27-601
through 606 (the “Ordinance”) under which Montgomery uses automated
photographic enforcement cameras to capture red light violations and
issue civil violations. Glass has not alleged that the Local Act or
Ordinance were applied to him in any manner inconsistent with the

express terms of the Local Act and Ordinance.



Standard of Review

As there are no disputed facts in this case, the Court applies a de
novo standard of review to the trial court’s judgment regarding the
constitutionality of state legislation. Richards v. Izzi, 819 So. 2d 25, 29
n.3 (Ala. 2001). The Court also presumes that the challenged legislation
is constitutional. Clay Cty. Comm’n v. Clay Cty. Animal Shelter, Inc., 283

So. 3d 1218, 1229 (Ala. 2019).



Summary of the Argument

The Local Act and Ordinance provide a civil framework pursuant
to which civil citations can be issued when a vehicle runs a red light at
an intersection monitored by a traffic camera. Glass asserts that the
Local Act and Ordinance are invalidated by Alabama Constitution
Sections 105, 89 and 104. These claims rest on the same incorrect
premise: Glass asserts that the Local Act and Ordinance conflict with the
general criminal laws of Alabama relating to running red lights, but they
do not.

Section 105 provides that no local law “shall be enacted in any case
which is provided for by a general law.” “It is fully settled that [section
105] does not forbid local legislation on subjects. . . merely because a
general law deals with the same matter. If, in the judgment of the
Legislature, local needs demand additional or supplemental laws
substantially different from the general law, the Legislature has power
to so enact.” State ex rel. Jones v. Steele, 81 So. 2d 542, 544 (Ala. 1955).
Furthermore, “[i]t is not the broad, overall subject matter which is looked
to in determining whether the local act, taken together with the general

law, is violative of § 105; rather, it is whether the object of the local law



1s to accomplish an end not substantially provided for and effectuated by
general law.” Miller v. Marshall County Bd. of Educ., 652 So. 2d 759, 761
(Ala. 1995).

The Local Act and the Ordinance do not conflict with Alabama’s
general traffic code. Alabama’s traffic code remains in full effect in
Montgomery, and a driver running a red light is still subject to criminal
prosecution in the same manner as prior to the enactment of the Local
Act and ordinance. Instead, the Local Act and Ordinance create a new
category of civil violation that expands Montgomery's options in
addressing the Local Act’s purpose of protecting public health and safety.
In fact, the Legislature found in Section 1 of the Local Act that automated
traffic camera enforcement is “very effective in reducing the number of
red light violations and decreasing the number of traffic accidents, deaths
and injuries.” Act 2009-740 § 1(a)(2). The Local Act and Ordinance set
forth a civil mechanism to meet the local need of additional safety and
such mechanism is permissible under Section 105.

Section 89 of the Alabama Constitution simply “means that a city
cannot make that lawful which the State law has rendered unlawful.”

Birmingham v. West, 183 So. 421, 423 (Ala. 1938). See also Congo v. State,



409 So. 2d 475, 478 (Ala. Crim. App. 1981) (“Whether an ordinance is
inconsistent with the general law of the State is to be determined by
whether the municipal law prohibits anything which the State law
specifically permits.”). The Local Act and Ordinance do not purport to
make running a red light in Montgomery noncriminal and do nothing to
lessen the criminal status. A driver passing through Montgomery must
obey the same traffic laws, and is subject to the same criminal sanctions
for running a red light, as everywhere else in Alabama, which necessarily
ends the Section 89 inquiry.

Glass asserts that the Local Act and Ordinance violate Section
104(14) which prohibits local laws “fixing the punishment of crime.” But
Alabama allows the same conduct to be subject to both a criminal penalty
and a civil citation, which ends the Section 104(14) inquiry. See, e.g., Ex
parte State Alcoholic Beverage Control Bd., 654 So. 2d 1149, 1152-54
(Ala. 1994) (selling alcoholic beverages to a minor can be subject to both
criminal and civil liability). The local act and ordinance provide for only
civil citations and, necessarily, do not “fix the punishment of a crime.”

The Local Act and Ordinance do not violate any provisions of Ala.

Ala. Code § 32-5-1 et seq. or Code § 11-45-1 et seq. The Local Act and



Ordinance, as discussed above, set forth a purely civil framework that
does not displace or conflict with Alabama general criminal laws.
Further, the Ordinance does just what Section 11-45-1 et seq.,
authorizes—it 1mplements the red light camera program as was

expressly authorized in the Local Act itself.



Argument

The Local Act and the Montgomery Ordinance! do not conflict with
the Alabama Constitution or the Alabama Code. Accordingly, the trial
court’s rejection of Glass’s appeal from the municipal court was proper
and 1s due to be fully upheld.

A. Summary of the applicable statute, local act and ordinance.

Glass’s claims all involve the interplay of Alabama’s criminal code,
the Alabama Legislature’s Local Act authorizing Montgomery’'s civil
penalty system for running a red light at a camera monitored
intersection, and Montgomery’s Ordinance implementing said act.
Accordingly, we begin with a brief summary of those enactments.

1. The Criminal Statutes — Alabama Code 1975, § 32-5A-31
et seq.

Alabama’s traffic code, codified in Title 32, governs the rules of the
road throughout the State. Drivers must obey posted traffic control
devices and must stop at red lights. Ala. Code §§ 32-5A-31(a), 32-5A-
32(3). Failure to do so is a misdemeanor and is punishable by a fine (up

to $500) and imprisonment (up to 3 months). Ala. Code § 32-5A-8.

1 These provisions are attached at Tab A.



The tickets issued under the traffic code are governed by Ala. Code
§ 12-12-53. While it is not necessary to consider the precise contours of
this statute in order to adjudicate this case, Montgomery provides this
brief description to show the procedural requirements it must fulfill to
issue a traffic ticket under the criminal traffic code. Section 12-12-53
requires the use of the “uniform traffic ticket and complaint” and permits
criminal prosecutions for traffic violations to begin in one of two ways: (1)
an officer files a complaint; or (2) “an information is filed by the district
attorney.” § 12-12-53(b).

The Alabama Rules of Criminal Procedure, in turn, define both
“complaint” and “information.” A complaint is “a written statement made
upon oath before a judge, magistrate, or official authorized by law to issue
warrants of arrest, setting forth essential facts constituting an offense
and alleging that the defendant committed the offense.” Ala. R. Crim. P.
13.1(c) (citing Ala. R. Crim. P. 2.3). An “information” is “a written
statement charging the defendant or defendants named therein with the
commission of an indictable offense, made on oath, signed, and presented
to the court by the district attorney, pursuant to Rule 2.2(e), without

action by the grand jury.” Ala. R. Crim. P. 13.1(b). There is one additional

10



Alabama statutory provision that is telling: Alabama’s criminal code
generally “does not bar, suspend or otherwise affect any right or liability
to damages, penalty, forfeiture, or other remedy authorized by law to be
recovered or enforced in a civil action, regardless of whether the conduct
involved in the proceeding constitutes an offense defined in this title.”
Ala. Code § 13A-1-8(a)(2). Similarly, the Rules of the Road state an
intention to not repeal or supersede other laws: “[t]he provisions of this
chapter are cumulative and shall not be construed to repeal or supersede
any laws not inconsistent herewith. ..” Ala. Code § 32-5A-13.

2. The Local Act — Alabama Act No. 2009-740.

By Act 2009-740 (hereinafter the “Local Act”), the Alabama
Legislature created a civil statutory framework to address particular
problems in Montgomery and to complement the criminal-penalty
provisions of Title 32. The Legislature began with specific findings of a
local need that are contained in the text of the Local Act:

(a) Accident data establishes that vehicles running red lights
have been and are a dangerous problem in Montgomery, Alabama. (Local
Act at § 2(1)).

(b) Studies have found that automated traffic camera
enforcement in a municipal area is a highly accurate method for detecting
red light violations and is very effective in reducing the number of red

light violations and decreasing the number of traffic accidents, deaths,
and injuries. (Id. at § 2(2)).

11



(¢) Current Alabama law provides that failing to stop and remain
stopped at a traffic-control signal which is emitting a steady red signal is
a criminal misdemeanor. One who commits such a misdemeanor is
subject to prosecution only if the misdemeanor was witnessed by either a
duly empowered police officer or other witness who makes a verified
complaint to a sworn magistrate. (Id. at § 2(3)).

(d) By allowing a program for use of automated traffic cameras in
traffic signal enforcement by the City of Montgomery, the Legislature
hopes to both decrease the rate of traffic signal violations and learn more
about the effectiveness and fairness involved in the use of automated
systems. (Id. at § 2(5)).

To address these specific concerns, the Legislature passed the Local
Act, which authorized Montgomery to use “an automated photographic
traffic signal enforcement system to detect and record traffic signal
violations” and to issue civil citations of up to $100. (Local Act at § 4(a)).
The Local Act contains detailed requirements for posting required signs
(id. at § 4(b)); the information that must be included in a civil violation
citation (id. at § 5); and the procedures by which a person may challenge
a civil citation (id. at § 6).

The Legislature went to great lengths to show that the Local Act
was civil, not criminal. For example, it defined “civil violation” to mean a
“non-criminal category of state law.” (Local Act at § 3(3)). Likewise, the
Local Act states that a record of a civil violation cannot be listed on a

criminal record, cannot be “considered a conviction for any purpose,” and

12



cannot “be used as evidence that [a] person was guilty of negligence or
other culpable conduct.” (Id. § 10). In fact, the Local Act prohibits the
imposition of a civil violation “if the operator of a vehicle was arrested or
was 1ssued a citation and notice to appear by a sworn police officer for a
criminal violation. ..” (Id. § 13).

3. The Ordinance - Montgomery Municipal Code Chapter
27, Article X, Section 27-601 through 606.

Montgomery passed an ordinance, codified at Montgomery’'s
Municipal Code Chapter 27, Article X, Section 27-601 through 606
(hereinafter the “Ordinance”), to implement the Local Act, as the Local
Act expressly and specifically authorized it to do. Act 2009-740 § 1(b)
(“The City of Montgomery, Alabama, by ordinance, may adopt the
procedures set out in this act.”). The Ordinance contains provisions that
mirror the Local Act. For example, Montgomery also made findings that
running red lights poses a public health risk. § 27-602(a). It therefore
authorized the use of “photographic traffic signal enforcement systems”
to capture images of vehicles running red lights to facilitate the
imposition of civil penalties — $60 for the first and second violations in a

12-month period and $100 for additional violations in the 12-month

13



period. § 27-602(b)—(c). The Ordinance contains detailed procedures for
enforcement and administrative adjudication. §§ 27-603, -604.

The Ordinance also provides that “[t]he imposition of a civil penalty
under this article is not a criminal conviction for any purpose.” § 27-
606(a) (emphasis added). Further, in the event that a person is criminally
cited for running a red light, that person is then not subject to a civil
citation under the ordinance. § 27-606(b).

B. The Court must presume that the Local Act and Ordinance

are valid, construe them to avoid conflicts, and interpret
them in harmony with the Alabama Constitution.

Glass bears a steep burden in challenging the constitutionality of a
local act. See, e.g., City of Homewood v. Bharat, LLC, 931 So. 2d 697, 701
(Ala. 2005); Miller v. Marshall Cty. Bd. of Educ., 652 So. 2d 759, 760 (Ala.
1995); State Bd. of Health v. Greater Birmingham Ass’n of Home
Buzilders, Inc., 384 So. 2d 1058, 1061 (Ala. 1980).

The Local Act is presumptively constitutional, and Glass bears the
burden of proving that it is not. King v. Campbell, 988 So. 2d 969, 980
(Ala. 2007) (“An act of the legislature arrives with a presumption of
constitutionality; a party challenging that constitutionality has the

burden of overcoming that presumption.”); State v. Ala. Mun. Ins. Corp.,

14



730 So. 2d 107, 110 (Ala. 1998). There is a “fundamental proposition that
validly enacted legislation is presumed to be constitutional.” Miller, 652
So. 2d at 760 (citing State Board of Health, 384 So. 2d at 1061). Thus,
“every presumption is in favor of the constitutionality of an act of the
legislature” and courts “will not declare it invalid unless in its judgment,
the act clearly and unmistakably comes within the inhibition of the
constitution.” Id. (citing Mobile Housing Board v. Cross, 229 So. 2d 485,
487 (Ala. 1969)).

Indeed, Glass bears the heaviest of legal burdens. As the Court
noted as the first of four “well established principles of law” in a Section
105 case, “[i]t is the duty of courts to sustain the constitutionality of a
legislative act unless it is clear beyond a reasonable doubt that it is in
violation of the fundamental law.” Crosslin v. City of Muscle Shoals, 436
So. 2d 862, 863 (Ala. 1983), (emphasis added). See also, e.g., Daphne v.
Spanish Fort, 853 So. 2d 933, 943 (Ala. 2003) (“Our duty is to sustain a
legislative act unless it is clear beyond a reasonable doubt that the act
violates a fundamental law.”).

Alabama courts “will not invalidate a statute on constitutional

grounds if by reasonable construction it can be given a field of operation

15



within constitutionally imposed limitations.” Miller, 652 So. 2d at 760
(citing Ex parte Huguley Water System, 213 So. 2d 799, 805-06 (Ala.
1968)); see also House v. Cullman Cty., 593 So. 2d 69, 71-72 (Ala. 1992)
(“Where the validity of a statute is assailed and there are two possible
interpretations, by one of which the statute would be unconstitutional
and by the other would be valid, the courts should adopt the construction
which would uphold it.”)(citation omitted); Homewood, 931 So. 2d at 701
(courts are “obliged to construe statutes so as to avoid conflicts with
constitutional provisions if possible”). “In other words, it is the duty of
the courts to adopt the construction of a statute to bring it into harmony
with the constitution, if its language will permit.” House, 593 So. 2d at
72 (citations and quotations omitted). Along those ends, when courts are
“confronted with a choice between two possible constructions of a
constitutional provision, one that would forbid the legislature to act and
one that would permit the legislature to act, [the courts are] not free to
choose the construction that would restrict the legislature’s power.” Id.
at 80 (citations omitted).

Lastly, this dispute implicates the power of the Legislature. That

power is not derived from the Constitution but is plenary. Ala. Alcoholic

16



Beverage Control Bd. v. City of Pelham, 855 So. 2d 1070, 1077 (Ala. 2003)
(citations omitted).

C. Section 105 of the Alabama Constitution does not invalidate
the Local Act or the Ordinance.

Glass asserts that the Local Act and Ordinance are not permitted
by Section 105 of the Alabama Constitution,? but this argument rests on
the incorrect notion that there is a conflict between the Local Act and
Ordinance, on the one hand, and Alabama’s general criminal laws (i.e.,
the Rules of the Road), on the other. Glass’s claims under Section 105 are
flawed. The Local Act and Ordinance provide a civil framework pursuant
to which civil citations can be issued when a vehicle runs a red light at
an intersection monitored by a traffic camera. Montgomery’s civil Local
Act and Ordinance simply do not impermissibly conflict with the general

criminal laws of Alabama.

2 Section 105 states: “No special, private, or local law, except a law

fixing the time of holding courts, shall be enacted in any case which is
provided for by a general law, or when the relief sought can be given by
any court of this state; and the courts, and not the legislature, shall judge
as to whether the matter of said law is provided for by a general law, and
as to whether the relief sought can be given by any court; nor shall the
legislature indirectly enact any such special, private, or local law by the
partial repeal of a general law.” ALA. CONST. § 105.

17



1. The matter of the Local Act is not provided by any
general law.

Section 105 of the Alabama Constitution provides that “[n]o special,
private, or local law ... shall be enacted in any case which is provided for
by a general law.” Ala. Const. § 105. A plurality of the Court has recently
clarified that the Section 105 analysis hinges on how the “case” or “matter
provided for” are defined: “the key to assessing a local law under § 105 is
determining the subject covered by the general law or—in the phrasing
of the text of § 105—determining the ‘case’ or ‘matter’ ‘provided for’ by
the general law.” Barnett v. Jones, -- So. 3d ----, No. 1190470, 2021 WL
1937259 at *3 (May 14, 2021) (Slip Op.) (plurality op). While the Court
has not specifically determined how broadly a “case” or “matter” should
be interpreted, it has consistently applied and endorsed a narrow test
while rejecting a broad test.

The Court’s embrace of the narrow test for what constitutes a “case”
or “matter” has been consistent and extends to the present. The Barnett
decision, to take the most recent example, involved a general law that
governed the collection of a state use tax and the distribution of that tax
to counties. Barnett, 2021 WL 1937259 at *1. A local act, applying only

in Morgan County, provided that Morgan County had to send most of
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proceeds of this tax received by Morgan County to the public schools in
Morgan County. Id. The county commissioners challenged the local act
by arguing that the local act violated Section 105 because the general law
governed the subject of the tax distributed to the county. Id. The Court
disagreed with the commissioners and emphasized that “the general
law... covers how the proceeds are collected and get to the
Commissioners, and the Local Act covers how the proceeds are to be spent
once received.” Id. at *5. Because the general law provided for taxation
and distribution only, the Legislature was free to address appropriation
by general law. Id. The case provided for was not the SSUT generally,
or even the SSUT proceeds sent to Morgan County. Instead, the Court
adopted a narrow definition of the “case” and refused to constrain the
Legislature’s power any more than necessary: “The creation of a tax and
the allocation of its proceeds in the first instance are not ‘of the same
import’ as legislative appropriation of the State’s own funds at a later
time after the requirements of the general law have been completely
satisfied.” Id.

Two other important Section 105 cases reach similar results and

show why the Court should affirm in this case. The first of them is
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Birmingham v. Vestavia Hills, 654 So. 2d 532 (Ala. 1995). The
Birmingham case involved annexation: the legislature passed a local act
to permit an annexation that would not have been possible under the
existing general laws that governed how municipalities can annex
territory. Birmingham, 654 So. 2d at 539—-40. In the face of a Section
105 challenge to the local act, this Court upheld the local act and
reasoned that “because the annexation would not have been possible
under the preexisting annexation laws,” the “matter’ of Act No. 92-708
was not substantially provided for by a general law.” Id. at 540. It
further elaborated that “the advocates of this section of the Constitution
[1.e., Section 105] never intended to abolish the legislature’s power to pass
a local law when no general law provided for its result.” Id. This case
squarely controls and requires affirming the judgment below. The civil
enforcement of red-light violations is not provided for by general law (nor
1s 1t forbidden by general law). Just as the Legislature had the power to
authorize a new mode of annexation, the Legislature has the power to
authorize a civil mode of red-light enforcement.

Another case that rejects Glass’s broad-brush theory of Section 105

i1s Jefferson County v. Taxpayers and Citizens, a case involving sales
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taxes. KEven though general laws provide for education sales taxes, this
Court upheld the validity of a local act authorizing Jefferson County to
levy a sales tax for educational and other purposes and specifically
determined that the subject matter of the local act was “not subsumed”
by the general law. Jefferson Cty. v. Taxpayers & Citizens of Jefferson
Cty., 232 So. 3d 845, 868 (Ala. 2017). The rule of this case is that an
existing general law on a topic does not broadly forbid any local act that
touches on the topic—it did not matter that sales tax for educational
purposes already existed; the Legislature had the authority to authorize
a sales for educational and other purposes by local act. Id. at 866—68.
The broader sales tax authorized by the local act provided greater
flexibility for the county, so the Court upheld the local act. Id. at 867—
68. The Local Act authorizing civil red-light enforcement is the same: it
authorizes an additional, non-exclusive means by which Montgomery can
enforce Alabama’s red-light laws.

Not only has the Court consistently applied a narrow definition to
what constitutes the “case” or “matter” of a general law, the Court has
repeatedly rejected a broad test. In City of Birmingham, this Court

rejected the notion that having a general law on a topic forbids local laws
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on a closely-related topic: “The mere fact that there are general laws
relating to a municipality’s power to annex contiguous territory does not
prevent the legislature, by local law, from annexing noncontiguous
territory into a city.” 654 So. 2d at 541. Or, as the Court has repeatedly

[1113

noted, ““[1]t 1s not the broad, overall subject matter which is looked to in
determining whether the local act, taken together with the general law,
is violative of § 105....” Id. at 540 (quoting Drummond Co. v. Boswell,
346 So. 2d 955, 958 (Ala. 1977)); see also Miller v. Marshall Cty. Bd. of
Educ., 652 So. 2d 759, 761 (Ala. 1995) (same).

One compelling reason to define “case” or “matter” in line with
established precedents is to defer to the Legislature in its exercise of
important powers. Within the limits of the state and federal
constitutions, the Legislature’s power is plenary. Broadway v. State, 60
So. 2d 701, 703 (Ala. 1952). Examples of this plenary authority appear

in many Section 105 cases. For example, the Court emphasized the

Legislature’s plenary control over state finances in Barnett® and over

3 Barnett, 2021 WL 1937259 at *5 (“And because the Legislature has
an underlying plenary power to control county funds... it may dictate to
Morgan County what to do with the SSUT proceeds after they have been
deposited in the county's general fund through the mechanisms of the
SSUT Act.”) (internal citation omitted).

22



annexation in City of Birmingham.* To be sure, the Legislature enjoys a
similar degree of authority over the exercise of the police power, such as
it exercised in the Local Act. See, e.g., Ala. State Fed'n of Labor v.
McArdory, 18 So. 2d 810, 817 (Ala. 1944) (“[I]t is a peculiar function of
the law—makers to determine when the welfare of the people requires the
exercise of the state’s police power and what are appropriate measures to
that end, subject only to the power of the courts to judge whether any
particular law is an invasion of rights secured by the Constitution.”).
Indeed, the Court “has refused to place a limit on the police power of the
State, because ‘it represents the state’s great reserve power, and is at all
times coextensive with the necessities of the case and the safeguard of
the public interest.” In re Opinion of the Justices No. 68, 22 So. 2d 521,
524 (Ala. 1945) (quoting Franklin v. State, 169 So. 295, 298 (Ala. 1936)).

In any event, affirming the trial court in this lawsuit does not
require interpreting “case” broadly or narrowly because it can be
interpreted literally: the Local Act and the general traffic laws at issue

both give rise to literal cases. A person receiving a criminal citation has

4 City of Birmingham, 654 So. 2d at 535 (“Unless restricted by the
Constitution, the legislature's power with respect to municipalities is
plenary.”)
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a criminal case initiated against him; a person receiving a civil violation
(such as Glass received) has a civil case initiated against him. And the
Local Act can never “provide for’ the “case” of someone receiving a
criminal citation under the general law. If a driver receives a criminal
citation for running a red light, the general, criminal law provides for the
driver’s case—and no civil violation can issue. (Local Act § 13). If the
driver does not receive a criminal citation (and if the act of running a red
light is captured on photographic enforcement equipment), then the
criminal law does not provide for the driver’s case and the civil Local Act
can apply. The general law applies in the criminal context; the Local Act
applies in the civil context, which is a different “matter” altogether.
Glass advocates for a broad and flawed interpretation of the “case”
provided for the by general law. He defines the “subject” of the general
traffic laws as “running a red light.” (Blue Br. at 22). But he makes the
same mistake the Court discussed in Barnett regarding annexation cases:
“the Court refused to treat the matter as annexation generally. Rather,
it treated the matter provided for as annexation in certain contexts.”
Barnett, 2021 WL 1937259 at *4 (plurality op.) (emphasis in original). By

making red-light running a crime, the Legislature did not irrevocably
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surrender its plenary authority to make red-light running also a civil
violation. The civil context is different from the criminal—a critical fact
that Glass concedes. (Blue Br. at 35) (“We do not disagree that the Act
creates a civil law.”).

Lastly, just as Barnett used the “variance” test as a helpful lens to
see that the local act in that case did not violate Section 105, applying
that test to the Local Act requires affirming the trial court’s judgment
here. The Local Act does not violate Section 105 because the Local Act
and the general traffic laws of Alabama work harmoniously together.
The Traffic Code contains uniform criminal laws applicable throughout
Alabama and imposes criminal penalties—fines and possibly jail time—
where the offender is convicted through the criminal system. In contrast,
the Local Act is a civil statute providing civil penalties that are assessed
wholly outside of the criminal system with no criminal-law consequences.
Moreover, the civil system and the criminal system cannot come into
conflict because the Local Act specifically provides that no civil violation
can be enforced if a criminal citation is issued to a driver running a red
light. (Local Act at § 13). Thus, there can be no variance between the

civil and criminal laws because they speak to running red lights in
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different contexts: a driver can be pulled over in Montgomery just the
same as anywhere else and issued the exact same criminal traffic
citation. Only if a driver’s act of running a red light occurs outside of the
view of a law enforcement officer, but is captured at a camera monitored
Iintersection, can a civil violation issue.

To be sure, Glass cites no case that invalidates a law like the Local
Act. In Green v. Austin, the sole case he discusses in detail, the general
law at issue provided that the court fees authorized by that law were
“exclusive of all other fees,” so it is not surprising that this Court
invalidated a local act imposing different fees. 425 So. 2d 411, 413 (Ala.
1982). There is no corresponding statement in any part of the traffic code
that forbids local, civil legislation, making Green irrelevant. Just the
opposite, the traffic code expresses an intention to not be exclusive: “[t]he
provisions of this chapter are cumulative and shall not be construed to
repeal or supersede any laws not inconsistent herewith.” Ala. Code § 32-
5A-13.

In most instances where local legislation has been held to violate

Section 105, the legislation either imposed limits on local action that were
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not present in the general legislation,® or released the local government
from obligations that were binding absent the local legislation.® Neither
problem is present here. Alabama’s traffic code remains in full effect in
Montgomery, and a person running a red light is still subject to criminal
prosecution. Moreover, the Local Act does not purport to lower the
procedural requirements Montgomery must fulfill to convict and punish
a person for running a red light under the Traffic Code. Instead, the Local
Act creates a new category of civil violation that expands Montgomery’s
options in addressing the Local Act’s identified and unambiguously
expressed purpose of protecting public health and safety. Doing so does

not infringe on the criminal Traffic Code at all.

5 See, e.g., Homewood, 931 So. 2d at 705 (invalidating local act
regarding taxation that limited Homewood’s discretion to set lodging tax
rates where that discretion was specifically granted by general law).

6 See, e.g., Opinion of the Justices No. 342, 630 So. 2d 444, 447 (Ala.
1994) (invalidating local act that would release Escambia County from
obligation to house federal prisoners); Crandall v. Birmingham, 442 So.
2d 77, 79-80 (Ala. 1983) (invalidating local act that shortened
presentment time for claims against Birmingham from six months to
ninety days).
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2. The Local Act expressly does not decriminalize
running a red light.

Instead of following the majority of Section 105 cases, Glass’s
argument rests on the false assertion that the Local Act somehow makes
running a red light not a crime in Montgomery. Though Glass repeats
his assertion repeatedly, it has no foundation in the text of the Local Act.
To the contrary, the Local Act affirmatively provides that Alabama’s
criminal laws regarding red lights remain in effect in Montgomery.
Section 13 of the Local Act provides that a person who was issued a
criminal citation for running a red light has an absolute defense to a civil
violation:

No civil penalty may be imposed and no adjudication of
liability for a civil violation may b[e] made under this act if
the operator of the vehicle was arrested or was issued a
citation and notice to appear by a sworn police officer for a
criminal violation of any portion of Article II, Chapter 5A,
Title 32 including, but not limited to, Section 32-5A-31, 32-5A-
34, and 32-5A-35 of the Code of Alabama 1975, or any other
municipal ordinance which embraces and incorporates the
statutes contained in that article, and which occurred
simultaneously with and under the same set of circumstances
which were recorded by the photographic traffic signal
enforcement system.

(Local Act at § 13). This absolute defense necessarily means that every

provision of Article II, Chapter 5A, Title 32 remains in effect.
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To put the effect of Section 13 in practical terms, any police officer
can pull over any person who runs a red light at any intersection in
Montgomery just the same as anywhere else in Alabama. The officer’s
power to issue a citation is unaffected—even if an enforcement camera
captured the act of running a red light. A civil violation can be enforced
only when no officer issues a criminal citation for the same act of running
a red light. When Glass asserts—without citation—that “if you run a red
light (and are caught by a camera), it is no longer a criminal
misdemeanor’ (Blue Br. at 46), he has the Local Act precisely backwards.
Under Section 13 of the Local Act, the criminal law is primary and the
civil enforcement system can be used only if a police officer does not pull
the driver over.

Tellingly, Glass never cites Section 13 of the Local Act. Indeed, it
appears that Glass never cited Section 13 of the Local Act at any point in
this litigation. This failure to discuss the provision is a tacit admission
that it i1s fatal to his claim.

To be sure, nothing in the Local Act could possibly suggest that the
Legislature intended to repeal or override any part of the Traffic Code.

No provision expresses the intent to repeal or replace any part of the
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Traffic Code, and Section 13 expressly states that the Legislature intends
for the Traffic Code to remain in full force and effect.

With no basis to argue for express repeal of the Traffic Code, Glass
must rely on the doctrine of implied repeal, a form of repeal that this
Court has long disfavored. See, e.g., State v. Bay Towing & Dredging Co.,
90 So. 2d 743, 749 (Ala. 1956) (“Repeal by implication is not favored.”)
(quoting Birmingham v. So. Express Co., 51 So. 159, 162 (Ala. 1909));
Burnett v. Chilton Cty. Health Care Auth., 278 So. 3d 1220, 1224 (Ala.
2018)(same). For one statute to repeal another by implication, “the
provisions of two statutes are directly repugnant and cannot be
reconciled.” Burnett, 278 So. 3d at 1234 (quoting Fletcher v. Tuscaloosa
Fed. Saving & Loan Ass’n, 314 So. 2d 51, 54-55 (Ala. 1975)).

Implied repeal could not exist here because the Local Act is easily
reconciled to the Traffic Code: specifically, the Traffic Code takes primacy
and the Local Act yields. As Section 13 of the Local Act provides, a person
pulled over by a police officer for running a red light is subject to criminal
punishment, but not civil enforcement. A civil violation can issue and be

enforced only if the driver is not pulled over by a law enforcement officer.
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As a result, Glass is simply incorrect to assert that the Local Act
affects any citation issued by a police officer. (Blue Br. at 25). The Local
Act makes perfectly clear that police officers can issue criminal citations
at every intersection in Montgomery exactly as they can at every other
intersection in Alabama. And, if a police officer issues a citation for
running a red light—that is, if the general Traffic Code provides for the
case of a particular driver—then the Local Act provides that no civil
violation may issue. (Local Act at § 13).

Similarly, the Local Act does not in any way destroy the uniformity
of the Traffic Code. Ala. Code § 32-5A-11. Running a red light means
exactly the same thing in Montgomery as it does everywhere else in
Alabama. A driver must obey traffic signals in Montgomery whether a
camera is present, a police officer is present, both are present, or neither.
The possibility of receiving a civil violation instead of a criminal citation
does not somehow render the rules of the road different or ununiform.

Glass relies on the definition section of the Local Act to say that the
Local Act decriminalizes running red lights in Montgomery, but his
argument fails at multiple levels. First and most importantly, the text

will not bear Glass’s interpretation. The text is the first and best guide
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to the Legislature’s intent. Ex parte Ankrom, 152 So. 3d 397, 409 (Ala.
2013). The portion of the statute on which Glass relies does not say
anything about decriminalizing running red lights. Instead, it merely
defines “Traffic Signal Violation” as “[a]ny violation of Section 32-5A-31,
Section 32-5A-32, Section 32-5A-5" and further states that “[a] traffic
signal violation shall be a civil violation as defined in this act.” (Local
Act at § 3(7)). This definition does not say that a traffic signal violation
is not a crime. While it does say that “any” red light violation will be a
civil violation, it does not say that a traffic signal violation will be
exclusively a civil violation. Indeed, Glass concedes’ that the Alabama
Constitution permits the Legislature “to create both a criminal and civil
violation for the same act.” (Blue Br. at 46). Thus, creating a civil remedy
does not necessarily displace the criminal law and the plain meaning of
the statute does not repeal the Traffic Code or decriminalize running red
lights.

Second, not only is Glass’s interpretation of the text of the Local

Act flawed, but he also fails to read the act as a whole. The Court requires

7 Specifically, Glass states that he “do[es] not join issue in this case
with that proposition.” (Blue Br. at 46).
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that different parts of a law be read as a whole to give effect to each
provision. Craft v. McCoy, 312 So. 3d 32, 37 (Ala. 2020) (“we must look
to the entire Act instead of isolated phrases or clauses”) (quoting Cockrell
v. Pruitt, 214 So. 3d 324, 332 (Ala. 2016)); see also Grimes v. Alfa Mut.
Ins. Co., 227 So. 3d 475, 488 (Ala. 2017) (same). As discussed above,
Glass ignores Section 13 of the Local Act altogether, even though that
section directly addresses the interaction between the civil enforcement
system of the Local Act and the existing criminal law. That interaction
1s the very core of his argument and it is shocking that he refuses to
discuss 1it. When read as a whole, the Local Act shows that the
Legislature intended for the criminal law to remain in effect and for the
civil enforcement system to compliment the criminal law without
displacing or repealing it.

Third, Glass also ignores the permissive structure of Local Act.
The Local Act is permissive because it allows Montgomery to use
photographic equipment to catch drivers running red lights. While
Montgomery is “empowered to utilize an automatic photographic traffic
signal enforcement system to detect and record traffic signal violations,”

it is not required to do so. (Local Act at § 4(a)). Nor is Montgomery

33



required to place cameras at every intersection. It would make no sense
for the Legislature to repeal the Traffic Code merely to allow Montgomery
the option of using cameras at certain intersections—especially when one
of the Legislature’s expressed purposes for the Local Act is to “decrease
the rate of traffic signal violations.” (Local Act at § 2(5)). Thus, even if
(contrary to fact) Glass’s argument were faithful to the text of the Local
Act, the Court would still be bound to reject it because it “would produce
an absurd and unjust result that is clearly inconsistent with the purpose
and policy of the statute.” Bright v. Calhoun, 988 So. 2d 492, 497-98
(Ala. 2008) (calling this rule a “settled principle[ ] of statutory
construction”) (quoting City of Bessemer v. McClain, 957 So. 2d 1061,
1074-75 (Ala. 2006)).

Fourth, Glass’s proposed interpretation violates this Court’s long-
standing presumption that “the legislature does not intend to make any
alteration in the law beyond what it explicitly declares.” Grimes, 227 So.
3d at 489 (quoting Ware v. Ttmmons, 954 So. 2d 545, 556 (Ala. 2006)); see
also Duncan v. Rudolph, 16 So. 2d 313, 314 (Ala. 1944) (requiring
“irresistible clearness” or “unmistakable implication” in legislative

enactments to overturn existing law). Presumably, the Legislature did
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not intend to repeal something as foundational as the criminal code by
passing a permissive and complimentary civil enforcement to compliment
the existing law. Glass can point to nothing like an explicit declaration
that the Legislature intended to repeal the criminal code in Montgomery
and, instead, is left grasping at a definition section.?

3. The Local Act is justified by the Legislature’s
determination of local need.

Even if there were a conflict between the Local Act and Alabama’s
traffic code, the Legislature’s determination of local need would still
render the Local Act valid. This Court has uniformly held that Section
105 does not bar the passage of local acts that are “supported by
legislative findings of special local needs... which cannot be addressed by
[existing general law].” Jefferson Cty., 232 So. 3d at 868. The Legislature
made extensive findings to support the Local Act, including the danger
of running red lights and the desirability of civil system using

photographic enforcement equipment to both “decrease the rate of traffic

8 In his briefing below, Glass was more candid and emphatic in
admitting that the Legislature did not intend to repeal the criminal code:
“By making any violation for running a red light a civil violation in
Montgomery, the Legislature has partially repealed the red light laws of
the state. The Legislature may not have intended the result but
that is exactly what it did!” (C.155) (emphasis added).
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signal violations and learn more about the effectiveness and fairness
involved in the use of the automated systems.” (Local Act at § 2).
Courts “cannot invade the legislative domain to determine whether
a [local entity] should have a local law substantially different and in
addition to the state law.” Drummond Co. v. Boswell, 346 So. 2d 955, 958
(Ala. 1977). “If, in the judgment of the Legislature, local needs demand
additional or supplemental laws substantially different from the general
law, the Legislature has the power to so enact”. State ex rel. Jones v.
Steele, 81 So. 2d 542, 544 (Ala. 1955). This Court has held that “[i]t is
only when those local needs already have been responded to by general
legislation that § 105 of our state Constitution prohibits special
treatment by local law.” Jefferson Cty., 232 So. 3d at 867 (citation
omitted). Courts look to the “goal of a local law, and not its generic subject
matter, when determining whether § 105 has been violated. Thus, where
a local act represents the Legislature’s response to demonstrated local
needs. . . which had not previously been addressed by general law, [the
Court must] find no constitutional infirmity in the Act.” Taxpayers &

Citizens of Jefferson Cty., 232 So. 3d at 868 (citing State Bd. of Health v.
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Greater Birmingham Ass’n of Home Builders, Inc., 384 So. 2d 1058, 1062
(Ala. 1980)).

Montgomery’s “need to protect the safety of the traveling public” is
a local need sufficient to survive a Section 105 challenge. Bradley
Outdoor, Inc. v. Florence, 962 So. 2d 824, 832 (Ala. Civ. App. 2006). Here,
the Legislature sought to complement the criminal procedures and
penalties available under the state’s criminal traffic enforcement
provisions. (Local Act at § 2(3)). Because “in the judgment of the
legislature, local needs demand additional or supplemental law
substantially different from the general law, the legislature is not
prohibited by § 105 from so enacting.” Walker Cty. v. Allen, 775 So. 2d
808, 812 (Ala. 2000) (citation omitted) (emphasis added).

The “judgment of the legislature” is a critical aspect of the legal
analysis in regard to the local need issue. No court can impose its view
on the legislature, but instead “must adhere to the fundamental rule of
construction mandated by the separation of powers doctrine — that
statutes be construed so as to ascertain and effectuate the intent of the
Legislature.” Ex parte TB, 698 So. 2d 127, 130 (Ala. 1997). It is squarely

within the discretion of the Legislature to determine if there is a local
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need so as to justify a local act and, in the Local Act at issue, the
Legislature expressly stated its judgment that there was a local need in
the text of the Act. Because Montgomery has a local need not adequately
addressed by the general criminal law of the state, then the Legislature
can pass local laws just like the Local Act without violating the Alabama
Constitution.

Glass wrongly contends that the local needs exception applies only
if the Legislature finds that the local needs are unique to the subdivision
of the state covered by the local act. This Court has never adopted such
a restriction on legislative power. And, to be sure, the sole case Glass
cites for this proposition does not help his argument. Glass relies on the
per curiam opinion of Ellis v. Pope, which is the only Section 105 case to
even mention “unique” local needs. There are several reasons why Ellis
should not apply here. First, unlike with the Local Act at issue in this
appeal, the Ellis Court did not have the benefit of legislative findings
included in the local act at issue. 709 So. 2d 1161, 1163 (Ala. 1997). As
a result, the defendants’ failure “to present evidence which establishes
unique local needs” meant the defendants could not prevail on the basis

of local needs. Id. at 1167. Moreover, the relevant portion of the Ellis
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opinion was lifted from the trial court’s judgment verbatim, and only
three justices concurred with that reasoning. A five-member majority of
the Court either concurred in the result only (three justices) or dissented
(two justices), meaning that no majority of the Court embraced a “unique
local needs standard.” Id. Lastly, Ellis cites back to Miller v. Marshall
County Board of Education on the issue of local need, and M:iller says
nothing about requiring local needs to be somehow unique to a locality in
order to justify a local act.

More broadly, the Court has consistently—and properly—refused
to throw arbitrary barriers to obstruct the Legislature’s exercise of its
plenary judgment. It has emphatically declared that “the Legislature
may legislate by local act, except with regard to those subjects as to which
the constitution specifically speaks to the contrary.” Yellow Dog Deuv.,
LLC v. Bibb Cty., 871 So. 2d 39, 42 (Ala. 2003). And, make no mistake,
creating a “unique local needs” standard would effectively end local acts
as the Legislature would have to determine not only that a local need
exists in a particular place, but that this need does not exist anywhere

else in Alabama. Such a standard would unreasonably handcuff the
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Legislature and would turn all of the presumptions on constitutionality

on their heads.
4. The Local Act and the Ordinance are civil in both
purpose and effect and, accordingly, do not conflict

with Alabama’s general criminal laws governing red
lights.

Glass has conceded that the Local Act is civil, not criminal. (Blue
Br. at 35) (“We do not disagree that the [Local] Act creates a civil law.”).
And he nowhere argues that the Local Act or Ordinance is actually a
criminal law. But, if Glass were ever to contend that the Local Act and
the Ordinance are actually criminal statutes and not, as the statutes say
on their face, statutes that impose mere civil penalties, he is incorrect.
The Court looks at how the legislature labeled the law — a law that states
that it imposes civil penalties will be found to be civil in nature unless
the “scheme [is] so punitive either in purpose or effect as to transform
what was clearly intended as a civil remedy into a criminal penalty.”
Hudson v. United States, 522 U.S. 93, 99 (1997) (citations omitted).
Because courts must generally defer to the legislature’s stated intent,
“only the clearest proof will suffice to override legislative intent and
transform what has been denominated a civil remedy into a criminal

penalty.” Smith v. Doe, 538 U.S. 84, 92 (2003) (citations omitted).
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Here, the Alabama Legislature unmistakably intended the Local
Act to be civil and not criminal. Section 4(a) of the Local Act authorizes
Montgomery to “issue notices of civil violations” and to “prosecute civil
violations.” (Local Act at § 4(a)). The Local Act defines “civil violation” to
mean, in relevant part, a “non-criminal category of law.” (Id. § 3(3)). In
hearings regarding liability for these civil violations, the civil evidentiary
standard — preponderance of the evidence — applies. (Id. § 6(e)). The Local
Act provides that civil violations cannot appear on a person’s criminal
record, cannot be considered a conviction, and cannot be “used as
evidence that the person was guilty of negligence or other culpable
conduct.” (Id. at § 10). Further, the Ordinance also fully encompasses and
accomplishes the civil intent expressed by the Legislature. See Art. X
§ 27-606(a) (“The imposition of a civil penalty under this article is not a
criminal conviction for any purpose.”); Art. X § 27-606(c) (“Nor record of
an adjudication of civil penalty made under this article shall be listed,
entered, or reported on any criminal record or driving record, whether
the record is maintained by the city or an outside agency.”).

These indicators of legislative intent, when compared to indications

of intent in similar cases, are more than sufficient to establish that the
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Legislature intended the Local Act to be civil. The Eleventh Circuit Court
of Appeals has examined this very question on a similar Alabama red-
light camera ordinance (authorized by a similar statute) and found the
enforcement system to be civil, not criminal. Worthy v. City of Phenix
City, 930 F.3d 1206, 1223-24 (11th Cir. 2019). Moreover, the District
Court for the Middle District of Alabama has concluded that the Alabama
Sex Offender Registration and Community Notification Act was intended
to be civil, even though it was codified in Alabama’s criminal code. See
McGuire v. Strange, 83 F. Supp. 3d 1231, 1246-47 (M.D. Ala. 2015). In
the context of red light camera cases involving similar statutes in other
jurisdictions and in other Alabama circuit courts, the great weight of

cases find that such statutes are civil.®

9 See, e.g., Mendenhall v. Akron, 374 F. App’x 598, 599-600 (6th Cir.
2010) (finding red light camera scheme “civil in nature”); Shavitz v. High
Point, 270 F. Supp. 2d 702, 716-17 (M.D.N.C. 2003) (same); Bevis v. New
Orleans, 2011 WL 2899120, at *3 (E.D. La. July 18, 2011) (same); Schon
v. Stoux City, 2011 WL 9977089, at *6 (N.D. Iowa May 19, 2011) (same);
Mills v. Springfield, 2010 WL 3526208, at *12 (W.D. Mo. Sept. 3, 2010)
(same); Kilper v. Arnold, 2009 WL 2208404, at *19 (E.D. Mo. July 23,
2009) (same).
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5. As Understood by its Original Proponents, Section 105
Does Not Invalidate the Local Act.

As discussed above, the Court has consistently adopted a narrow
view of the “case” or “matter” under Section 105. This approach is
directly rooted to the 1901 Constitutional Convention, in which the
proponents of Section 105 viewed the provision as barring local acts only
if they completely duplicated existing general laws.

The legislative history of Section 105 (called “subdivision 26" or
“section 26” in the debates) is discussed at length in an article by Judge
McElroy that appeared in The Alabama Lawyer in 1946. J. Russell
McElroy, No...Local Law...Shall Be Enacted in Any Case Which Is
Prouvided for by a General Law, 7 ALA. LAW. 243 (1946) (attached as Tab
B) (hereinafter “McElroy”). Judge McElroy’s article reproduces the
relevant portions of the debate, and this Court relied on this article in
the Birmingham decision. See Birmingham, 654 So. 2d at 540 (“Judge
McElroy, in his article on § 105, points out that the advocates of this
section of the Constitution never intended to abolish the legislature’s
power to pass a local law when no general law provided for its result.”).

The proponents of Section 105 viewed the provision very, very

narrowly: “the debates...made reasonably clear that the purpose of the
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provision was to forbid the enactment of a local law only if the local law
would operate in the locality precisely the same as an already
existing general law would operate” McElroy at 249 (emphasis
added). According to the debates, the concern motivating the framers
was preventing unnecessary applications to the legislature when a
general law already gave someone everything they could want:

Now 1is there any hardship saying to any man, any individual,

corporation or association that if the laws of the State have

already provided for your case and you can get everything you

could possibly get by appealing to the Legislature, you ought

not to consume the public time in trying to get Legislature to

do what has already been done for you. That is all this
provision means.

Id. at 247 (emphasis added) (quoting 2 OFFICIAL PROCEEDINGS,
CONSTITUTIONAL CONVENTION 1901, STATE OF ALABAMA at 1996). Another
colloquy from the debates reproduced by Judge McElroy focuses on
property rights and notes that invalidating a local act under proposed
Section 105 could never invalidate a property right because the section
would only bar a local act if a general law already gave the right:

If you obtained your rights under a local law, and the Supreme

Court should hold that local law was unconstitutional because

the matter of that local law was already provided for by a

general law, then a party could not be injured, because the

rights were acquired under the local law, and he would still
hold his rights under the general law which is in existence.
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Id. at 246 (quoting 2 OFFICIAL PROCEEDINGS, CONSTITUTIONAL
CONVENTION 1901, STATE OF ALABAMA at 1935).

Thus, the proponents of Section 105 did not think that the section
would bar a local act that differed from a general law, even if the local
act directly conflicted with the general law. One delegate put forward a
hypothetical question: suppose a general law forbade dispensaries and a
city desired to have a new one. How does the city get one? Another
delegate answered that Section 105 would not bar a local law authorizing
dispensaries in such a city:

That would be just the reverse of the situation. In that case

there would be no general law under which the relief could be

obtained and this is not a prohibition upon a town or city in

that kind of case. It prohibits local or special law only in that
class of cases in which the relief could not be obtained.

Id. at 247 (quoting 2 OFFICIAL PROCEEDINGS, CONSTITUTIONAL
CONVENTION 1901, STATE OF ALABAMA at 1997). Judge McElroy
summarized this discussion by noting “[t]he fair inference... is that Mr.
Walker considered the local law to be valid if it operated differently from,
or produced effects different from, the general law.” Id. It is no
exaggeration to say that the original understanding of the Section 105

turns more recent jurisprudence on its head. Whereas variances or
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changed results were originally indicia of validity, they have more
recently been treated as indicia of invalidity. See, e.g., Homewood v.
Bharat, LLC, 931 So. 2d 697, 701 (Ala. 2005) (“The subject of a local law
1s deemed to be ‘subsumed’ in a general law if the effect of the local law
is to create a variance from the provisions of the general law.”) (quoting
Opinion of the Justices No. 342, 630 So. 2d 444, 446 (Ala. 1994)).

It 1s impossible to exaggerate how narrow the framers understood
Section 105 to be. Judge McElroy noted that “according to the views of
the sponsors of the provision [it] amounted to a nullity.” McElroy at 243.
A subsequent article from the Alabama Law Review cited and echoed this
view by noting that “[t]he delegates interpreted section 105 to mean that
a local law would be forbidden only if there were an existing general law
having precisely the same operation in all parts of the State.” Local
Legislation in Alabama: The Impact of Peddycoart v. City of Birmingham,
32 ALA. L. REV. 167, 181 (1980). And this Court has recognized that,
while these statements “were but the individual opinions of the members

b1

speaking” “no opinion was expressed to the contrary, and probably these

opinions were very influential with the convention.” Bd. of Rev. of
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Jefferson Cty. v. Kayser, 88 So. 19, 20 (Ala. 1921) (quoting debates
regarding Section 105).

Cases decided in the early twentieth century echo the debates and
further confirm the original, narrow meaning. See, e.g., Brandon v.
Askew, 54 So. 605, 607 (Ala. 1911) (“[T]his provision of the Constitution
was intended to prohibit the enactment of special, private, or local laws
to meet the purposes of particular cases which may be accomplished by
proceedings outside of the Legislature under the provisions of general
statutes enacted to meet all cases of that general character.”); Ensley v.
Sitmpson, 52 So. 61, 64 (Ala. 1909) (“Considered in their totality the two
acts are not identical as to subject—matter. We therefore conclude that
the special act is not obnoxious to section 105 of the Constitution.”); State
v. Prince, 74 So. 939, 941 (Ala. 1917) (“[T]he mere fact that there are
general laws relating to circuit and chancery courts does not prevent the
Legislature from providing, by local laws, for other courts to do the same
work and discharge the same functions and powers as by such general
provisions authorized. The general laws and the local laws in this respect
are different, and not the same.”); Dudley v. Birmingham R., Light &

Power Co., 36 So. 700, 702—-03 (Ala. 1904) (because the legislation had
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never “undertaken by general laws to provide for such removal of cases
as this act provides for,” local act regarding change of venue did not
violate Section 105). Indeed, the issue in City Council of Montgomery v.
Reese was whether a local law had to literally repeat the words of the
general law to be barred by Section 105. 43 So. 116, 117 (Ala. 1906)
(holding that a local act need not be “in ipsis verbis of the general law” to
be invalid under Section 105).

Two final matters should be considered in connection with the
original understanding of Section 105. The first is that, while courts have
wrestled with interpreting the provision as narrowly as its progenitors
intended, applying Section 105 as intended would avoid the interpretive
problems that have plagued the provision from its inception. As Judge
McElroy put it:

[T]here would be no misuse of the judicial powers, if the courts

should take the position in the future that the prohibitory

provision means what Chairman O’Neal stated it meant: In
effect this, the enactment of a local law is forbidden only if the

local law operates in the locality affected precisely the same
as an already existing general law.

McElroy at 259. He acknowledged that a provision so narrowly-
construed would be nonsense, but he located the weakness in the

provision itself: “The weakness in the Court’s opinion [in Walker County
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v. Barnett] 1s that the opinion seeks to rationalize the irrational, and
reconcile the irreconcilable. But the decision is powerful proof that
befuddling, impolitic, vague, and slippery section 105 has just about come
to zero, as ought to be.” Id. at 260.

Second, and for clarity’s sake, the Court need not reach the original
understanding to affirm the judgment at issue. The language of Section
105 can be understood in plain terms, at least as applied to this dispute,
and can be construed without reference to extrinsic aids. McGee v.
Borom, 341 So. 2d 141, 143 (Ala. 1976). Glass does not suggest that the
meaning of word “case” or “matter’ has changed over time or departed
from the understanding that existed at the time of ratification of the
Section. Instead of requesting that the Court alter its Section 105
jurisprudence, this discussion of ratification history is rather aimed at
confirming that the Court’s long-running practice of defining the “case”
or “matter” of a general law narrowly is consistent with Section 105’s
original understanding. Barnett and its immediate forerunners decide

this case, not the recorded debates at the Constitutional Convention.
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D. Section 89 of the Alabama Constitution does not invalidate
the Local Act or the Ordinance.

Glass’s claim that Section 89 of the Alabama Constitution!'® bars
the Ordinance is based upon the same incorrect assertion as his Section
105 claim—namely, that there is an impermissible conflict between the
Ordinance and the general criminal laws relating to red lights. No such
conflict exists.

Section 89 simply “means that a city cannot make that lawful which
the State law has rendered unlawful.” Birmingham v. West, 183 So. 421,
423 (Ala. 1938). See also Congo v. State, 409 So. 2d 475, 478 (Ala. Crim.
App. 1981) (“Whether an ordinance is inconsistent with the general law
of the State is to be determined by whether the municipal law prohibits
anything which the State law specifically permits.”). Critically, “[a]n
ordinance which merely enlarges upon the provision of a statute by
requiring more restrictions than the statute requires creates no conflict
unless the statute limits the requirement for all cases to its own terms.”

Congo, 409 So. 2d at 478.

10 Section 89 states: “The legislature shall not have power to authorize
any municipal corporation to pass any laws inconsistent with the general
laws of this state.” Ala. Const. 1901, Art. IV, § 89.
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The Ordinance does not make running a red light in Montgomery
noncriminal and does nothing to lessen the criminal status of running
red lights. Likewise, the Ordinance does not expand criminal liability
beyond the bounds of Alabama’s Traffic Code. A driver passing through
Montgomery must obey exactly the same traffic laws, and is subject to
the same criminal sanctions for the act of running a red light, as
everywhere else in Alabama. That fact necessarily ends the Section 89
Inquiry.

The Ordinance does not displace any general law. The act and
ordinance simply do not usurp the existing criminal code and fashion
their own replacement inside Montgomery. In fact, it is impossible for the
Ordinance (or the Local Act from which it arises) to impede, usurp,
replace, or limit Alabama’s universally-applicable criminal code or its

traffic code, a point that is clear from the plain language of the act itself:

No civil penalty may be imposed and no adjudication of
liability for a civil violation may be made under this act if the
operator of the vehicle was arrested or was issued a citation
and notice to appear by a sworn police officer for a criminal
violation of any portion of Article 2, Chapter 5A, Title 32 . . ..

(Local Act at § 13). The criminal penalty always takes precedence and,

accordingly, Glass’s claim under Section 89 fails.
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E. The Local Act does not fall within any of the specific
prohibitions of Section 104(14) of the Alabama Constitution
because it does not fix the punishment for a crime.

Glass also alleges the Local Act is invalid under Section 104 of the
Alabama Constitution. Where Section 105 of the Alabama Constitution
gives a broad prohibition on local acts that conflict with general laws,
Section 104 lists specific and narrow cases where the Legislature may not
pass local laws. Glass asserts that the Local Act and Ordinance violate
Section 104(14), which prohibits local laws “fixing the punishment of
crime.” This claim is not viable.

The Local Act does not displace any of the criminal law governing
running a red light. By the express terms of the Local Act, all provisions
of the Traffic Code remain in effect. (Local Act at § 13). Instead of
replacing any provision of the criminal law, the Local Act serves as an
appropriate and constitutionally permissible means to address
Montgomery’s local needs through a complimentary civil system. The
crime of running a red light remains a crime, and 1s subject to the exact
same penalties as in Montgomery as it is everywhere else.

With respect, all of Glass’s discussion of “decriminalization” is pure

fantasy. As discussed above, there is no textual basis in the Local Act to
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conclude that the Legislature took the drastic step of abolishing the
Traffic Code in Montgomery pertaining to red lights, and every
presumption and canon of construction confirms that the Traffic Code
remains in effect. Moreover, Glass adduced no evidence in the trial court
that police officers in Montgomery have stopped issuing citations to
drivers who run red lights, and he certainly cites no such evidence to this
Court.

Likewise, as discussed above, there can be no doubt that the Local
Act and Ordinance are civil in nature. Alabama law allows the same
conduct to be subject to both a potential criminal penalty and a civil
citation. See, e.g., Ex parte State Alcoholic Beverage Control Bd., 654 So.
2d 1149, 1152-54 (Ala. 1994) (finding no issue with the act of selling
alcoholic beverages to a minor being subject to both criminal and civil
liability). Thus, the Local Act does not fix the punishment of a crime.

F. The Ordinance does not violate any provisions of Ala. Code
§ 11-45-1 et seq., or Ala. Code § 32-5-1 et seq.

For the same reasons set forth in the sections above, the Ordinance
does not violate any provisions of Ala. Code § 11-45-1 et seq., or Ala. Code
§ 32-5-1 et seq. Section 11-45-1, authorizes municipalities to adopt

ordinances “not inconsistent with the laws of the state....” As previously
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referenced, Sections 32-5-1 et seq., set forth the general criminal laws
relating to the operation of motor vehicles (i.e., the Rules of the Road).
For all the reasons stated previously, the Ordinance sets forth a purely
civil framework that does not displace or conflict with Alabama’s criminal
law relating to red lights. Further, the Ordinance does just what Sections
11-45-1 et seq., authorize—it implements the civil Local Act just as was
expressly authorized in the Local Act itself. Thus, not only is the
Ordinance consistent with the laws of Alabama, but its adoption was
expressly authorized by the Legislature. Accordingly, the Local Act and
Ordinance do not violate either of these sections of the Alabama Code.

Conclusion

For the foregoing reasons, this Court should affirm the judgment of
the trial court and uphold the Local Act and Ordinance as consistent with
the Alabama Constitution and the Alabama Code.

Respectfully submitted,
/s/ Robert E. Poundstone IV

One of the Attorneys for Appellee
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{c) Prior to operating a photographic traffic signal enforcem ent
Hystem ,the C ity of M ontgomery m ade a public anaouneement and
conducted a public awareness cam paign ofthe use ofa photographic
traific signal enforcem ent system a m inim um of 30 days before
using the devices. T he C ity ofM ontgom ery m ay place photographic
traffic signalenforcem entsystem s atlocations w ithoutpublicnotice
ofthe specific location, m ay change locatioas w ithoutopublic notice,
and m ay install and move as needed decoy devices designed to

resem ble photographic traffic signal enfbrceirentsystem s.

(d) T he city shall postsignswarning ofthe use ofan autom ated
red light photographic device w ithin 60 yards ofevery intergectioo
at which such a device shall be used. Each sign shallbe placed at
least 10 feet from the edge of the road or street and shall have
reflective light m aterial. The reflective signs shall be placed not

low er th an six feet and noth i” er than eight foot,

Section 5. (a) Prior to im posing a civil penalty vmder this act,
the C ity of M ontgom ery shall firstm aila notice ofviolation by cer-
tified U .S. m ail, return reedpt-requested, to the owner of the motor
vehicle w hich is recorded by the photonaphictrafficsignalenforce-
m entsystem w hile coitm iittiiig a traffic signal violation. Th® notice
shall be sentnot later than the 30th day after the date the ti'affic

sigzial violation is recorded to:

(1) T he owner's address as showwn on the registration records of

the Alabama DepartmentofRevenue.

(2) 1 ftlie vehicle is roistered in another state or country, to the

ow ner's address as showwn on the m otor vehicle registration records

ofthe departm entor agency ofthe other, state or country analogolis

to the Alabama Departm ent of Revenue.

(b) A notice ofviolation isaned under this act shall contain the

follow ing:

(1) D escription ofthe violation alleged

(2) The date, tim e, and location ofthe violation

(3)A copyofrecorded image® ofthevehid® involved in the violaticm

(4)T he amountofthe dvi!penaltyto boim posed for the violation

(5) The date by which the civilpenalty m ustbe paid.

(6) A statem entthatthe person named in the notice ofviolation
m ay pay the civil penalty in lieu of appearing atan adm inistrative

ddjnffication hearing.

(7) tnform ation thatinferm fl the person nam ed in the notice of

violation
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cus
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ks

a.or the rightto contestthe im position ofthe civilpenaltiy in an

adzoinistrative adjudication

b O fthe m anner and tim e in w hich to contest the im position of

the civil penalty
¢c. T hatfailure to pay the dvilpenally orto contest liability is an
adm ission ofhahilin

(8) A statem entthata recorded im age is ovideoce in a proceed -

ing ibr the im position ofa civil penalty
(9) A statem ent that failure to pay the dvil penalty wittiin the
tim e allowed shall resm It in the im position of a late penalty not

G xcoftding tw enty-five dollars (s25)

(10)A ny other iofonnation deem ed necessary by thedepartm ent

(c)A notice ofviolation under this actis presum ed to liave been
received on th e 10th day after the date the notice of violation is

placed in the U nited States M ail.

(d) The cireil penalty im posed shallbepaid vAdibin 30 days ofthe

IO th day after the date the notice ofviolation is m ailed

(e) 1t shall be w ithin the discretion ofthe trained technician to
determ ine w hich of the recorded trafllc signal violations are prose-
cuted based upon the quality and legibility ofthe recorded im age. In
lieu o f a notice of violation, the dty m ay m ail a warning

notice to the owner.

Section 6. (a) The M ontgom eiy M unicipal Courtis vested w ith
the power and jurisdiction to hear and adjudicate the civilviolations
provided for in this act, and to issue orders im posir”~ the civil fines

and costs set outin this act.

(b) A person who receives a notice ofviolation m ay contest the

im position ofthe civil fine by svdjzoitting a request for a hearing on
the adjudication ofthe civilviolation, in w riting, w ithin 15 days of
the ICIth day after the date tlie notice of violation is m ailed. U pon
receipt of a tim ely request, the aty shall notify the person of tho
date and tim e of tt~A adjudicative hoaring by U.S. m ail, return

receiptrequested,

(¢c) Failure to pay a dvilpenalty or to contest liability in a tim ely
m anner is an adm ission of liability in the full am ount of the civil
fine assessed in the notice of violation

(d) T he dvil fine shall not be assessed if, after a hearing, Ihe
M ontgom ery M unidpal Judge enters a finding ofno liability

{©) Ifan adjudicative hearing is requested, the dty shall have

M
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the traffiixsontrolsignalso as to yield the h~tK if-way to an imme*

diatoly approaching authorized em ergency vehicle.

4. T hemotor vehicle w as being operated as an authorized em or*
gency rehicle under Sections 32*5A*7 and 32-5-213 ofthe Code of
Alabama 1975, and thatthe operatorw as acting in com pliance w ith

thatchapter.

5. fhe motor vehicle was stolen or being operated by a person
other than the owmner ofthe vehicle w iU unit the effective consent of

the owner.

6. The license plate depicted in the recorded im age ofthe viola-
tion w as a stolen plate and being displayed on amotor vehicle other

than the m otor vehicle for w hich the plate had been issued

7. The presence ofice, snow , unusualamounts of o rain, or other
unusually hazardous road conditioD s existed thatwould m akecom
pliance w ith this actm ore dangerous under the circum stances than

non com pliance.

8. T he person who received the notice ofwviolation w as not the

owner oftho m otor vehicle at the tim e ofthe violation

9. There was no sign installed as required by this actnear the
rod light at w hich Ihe violation ail~edIly occurred warning that ©n

autuinaied red lightcamera device was being used

(k) To dem onstrate that at the tim e of the violation the m otor
vehicle was a stolen vehicle or the license plate displayed on the
m otor vehicle was stolen plate, the ownerm ustsubm itproofaccenpt-
able to the hearing ofScer that the theft ofthe vehicle or license
plate, prior to tho tim e ofthe violation, liad been tim ely reported to

the appropriate law onfcK rcomentagency.

(1) N otw ithstanding anything in this actto the contrary; a per-
son who fails to pay the am ountofacivilSue or to contest liability
in a tim ely m anner is entitled to an adjudicative heating on the vio-

lation if;

1. The person files an affidavit w ith the hearing o~ cer stating
the date on which the person received the notice of violation that
was mailed to the person,ifnotreceived by the 10 day after sam e is

m ailed as setoutin subsection (a) ofSection 5.

2. W ithin the IS days of the date of actual receipt, the person

requests an adm inistrative adjudicative hearing

section 7. (a) Follow ing on adjudicative hearing, the m unici-

pal courtjudge shallissue an order stating

(1) W hether the person charged w ith the dvil violation is liab le
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for the violation;and, ifeo. * )
image oft
(2) The amount of the civil fine assessed against tlie person, uidanto d

along wiU ithe fees and costs ofcourtprovided for herein. not othon

moay beist

(b) Theordersissued under th~ scctutn m ay be hied in the office .
IS issued, (

of the Probate Judge of M ontgom ery County, Alabama, and shall .

opoorate as a judicial lien in the sam e m anner and w ith the sam e

weightand effect as any other civiljudgm entfiled therein

s fictio;
(e) A person who ia found liable after an adjudicative hearing

noterceed

may appeal that finding of