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APPELLANT REPLY BRIEF

I. Introduction

Spring Hill's argument is premised on its claim that “[t]he District Court
correctly dismissed Olathe’s lawsuit because it sought to enforce a perpetual
contract binding future governing bodies in violation of Jayhawk Racing.”
Appellee Br. at 6. This premise is wrong. The district court’s June 14, 2021
judgment includes 17 fact-findings—none of them find that the Annexation
Contract was perpetual or contain any purported criticism of the Contract on
that basis. (R. I1I, 96-99). Likewise, the conclusions of law do not mention the
word “perpetual,” do not address whether the Contract is a perpetual contract,
and do not address the remedy had such a finding been made. (R. III, 99-105).

Spring Hill does not cite in its brief where it preserved any argument
about the alleged “perpetual”’ nature of the Contract. Rather, the district
court’s conclusion is clearly stated as follows: “The annexation agreement
between Spring Hill[ ] and Olathe is unenforceable upon the subsequent city
council boards because it is a governmental action, rather than an
administrative action.” (R. I1I, 99). The district court applied its interpretation
of Jayhawk Racing Properties, LLC v. City of Topeka, 313 Kan. 149, 484 P.3d
250 (2021), to reach that conclusion. Olathe submits that the district court’s
interpretation of Jayhawk Racing is erroneous as set forth in Olathe’s

Appellate Brief. See Appellant Br. at 16-18.



II. Contrary to Spring Hill’s argument, Jayhawk Racing does not
render the Annexation Contract unenforceable.

Jayhawk Racing does not render unenforceable contracts between
municipalities that are authorized by statute or the Home Rule Amendment of
the Kansas Constitution, Kan. Const. art. XII, § 5. Spring Hill’s brief does not
cite any cases that apply common law to overrule statutory law or the
Constitution. Nor could it. Rather, Spring Hill suggests that K.S.A. 12-2908
and the Home Rule Amendment are somehow inapplicable to the question of
whether cities can engage in long-term contracts with one another “to perform
any governmental service, activity or undertaking which each contracting
municipality is authorized by law to perform.” K.S.A. 12-2908(b).

By failing to cite any caselaw to the contrary, Spring Hill effectively
concedes that the common law ruling in Jayhawk Racing does not take
precedence over either the Kansas Constitution or statutory law.

Spring Hill spends much of its brief probing the governmental v.
proprietary distinction set forth in Jayhawk Racing. See Appellee Br. 6-11. As
explained in the Appellant Brief, Jayhawk Racing is readily distinguishable
because it involved a private-public contract, not one between municipalities.
See Appellant Br. at 16-18. That distinction aside, however, the Jayhawk
Racing rubric cannot apply here without violating statutory or constitutional

law. In other words, even if Jayhawk Racing applied to these facts, it would



give way to the preemptive force of K.S.A. 12-2908 and the Home Rule
Amendment. The Jayhawk Racing rubric is practically and legally unworkable
in this context, where common law doctrine confronts the practical needs of
cities to engage in long-term planning—or even planning that can survive
quick turnover in the governing body—and conflicts with statutory and
constitutional authority. See Jayhawk Racing, 313 Kan. at 163 (Stegall, J.,
concurring) (exploring the “strong argument that the governmental-
proprietary distinction is ‘practically unworkable and conceptually incoherent’
and ‘is notorious for its inconsistent and unprincipled applicability™).

A. Spring Hill’s perpetual contract argument is not properly
preserved for review.

On appeal, Spring Hill characterizes the district court’s ruling this way:
“the District Court held that the contract was unenforceable, as a matter of
law, because it attempted to bind future City Councils to perpetual
territorial restrictions in violation of Jayhawk Racing.” Appellee Br. at 1.
(Emphasis added). However, this rendition misstates the court’s ruling and
injects a new issue of “perpetual contracts” into this appeal, which was not
briefed or ruled upon below and is thus unpreserved.

In its motion to dismiss, Spring Hill made only a passing reference to the
Contract being perpetual. See R. III, 33. It did not provide any substantive

briefing and did not ask the court to invalidate the Contract on that basis. (R.



I1I, 33). Instead, Spring Hill argued that the Contract was not approved by the
Attorney General and not binding on subsequent governing bodies under
Jayhawk Racing. See R. III, 31-34. At subsequent hearings, Spring Hill again
made passing references to what it deemed the “perpetual’ nature of the
Contract, without citing caselaw in support or even asking the court to
invalidate the Contract on that basis. Tellingly, Spring Hill does not cite where
its argument on perpetual contracts was briefed and ruled upon below.

Spring Hill mistakenly conflates two separate issues: (1) whether the
Contract is binding on successive governing bodies, and (2) if the contract is
binding, when it terminates. See Appellee Br. at 6-7. The first issue concerns
whether a contract survives any change in a governing body’s composition; the
second concerns the contract’s end date. Spring Hill confuses these issues in
its argument on appeal and its rendition of the district court’s ruling.

The district court did not (1) address the Contract’s termination
provisions, (2) address whether the Contract is perpetual, or (3) make any
ruling regarding the enforceability of a perpetual contract in this context. In
fact, the court did not mention the term “perpetual” in any ruling. Instead, the
court limited its dispositive ruling to the threshold issue of whether the
Contract is binding on successive governing bodies. The court ruled that “[t]he

annexation agreement between Spring Hill[ ] and Olathe is unenforceable



upon the subsequent city council boards because it is a governmental action,
rather than an administrative action” under Jayhawk Racing. (R. 111, 99).

Likewise, Jayhawk Racing only considered and ruled upon the threshold
issue of whether a private-public contract was enforceable on successive
governing bodies under common law. It did not consider the contract’s
termination provisions or whether it was perpetual in nature.

“As a general rule, issues not raised before the trial court cannot be
raised on appeal.” State v. Williams, 311 Kan. 88, 92, 456 P.3d 540 (2020). If
this Court reverses the district court and holds that the Contract is binding on
successive governing bodies, then questions about the Contract’s termination
provisions may be addressed on remand.

B. The Contract’s termination provisions are enforceable.

Spring Hill presumes, without providing authority, that the contract is
“perpetual” and automatically invalid under Kansas law. This presumption is
false.

Analysis of the Contract begins with the presumption that it is legal;
Spring Hill, who fairly entered into the Contract, now bears the burden to
prove it is illegal. See Matter of Acquisition of Land by Eminent Domain, 261
Kan. 125, 129, 928 P.2d 73 (1996); First Sec. Bank v. Buehne, __ Kan. __, 501
P.3d 362, 365-66 (2021). “It is the duty of courts to sustain the legality of

contracts in whole or in part when fairly entered into, if reasonably possible to



do so, rather than to seek loopholes and technical legal grounds for defeating
their intended purpose.” Foltz v. Struxness, 168 Kan. 714, 721, 215 P.2d 133
(1950); see Nat'l Bank of Andover v. Kansas Bankers Sur. Co., 290 Kan. 247,
257, 225 P.3d 707 (2010).

Spring Hill labels the Contract as “perpetual” without citation to
authority beyond Jayhawk Racing (which is inapplicable). The Contract states:
“This Agreement shall be and remain in effect until terminated. Termination
shall occur only upon mutual consent of the parties as evidenced by a
resolution adopted by official vote of each governing body.” Appellant Br., Ex.
1 at 4. By its plain terms, the Contract provides for termination by mutual
consent, not a perpetual or infinite duration. The parties contemplated a long
relationship of cooperation and provided for termination at a reasonable and
mutually acceptable time. The Contract even requires periodic discussion and
planning between the parties. (R. I, 28). See Appellant Br. at 5.

Moreover, Kansas courts’ equitable jurisdiction to reform contracts is
“well settled.” Frazier v. Goudschaal, 296 Kan. 730, 745, 295 P.3d 542 (2013)
(quoting Stauth v. Brown, 241 Kan. 1, 11, 734 P.2d 1063 (1987)). For example,
courts may modify the temporal scope of noncompetition contracts to provide
a reasonable end date. See Bruce D. Graham, M.D., P.A. v. Cirocco, 31 Kan.

App. 2d 563, 572, 69 P.3d 194 (2003). Thus, if the Contract’s temporal scope is



deemed too broad, reformation would be an appropriate remedy to address on

remand.

Regardless, however, the Contract is authorized by K.S.A. 12-2908,
which removes any requirement of a specific duration. See Cross-Appellee Br.,
Section I below. Accordingly, cities may enter contracts with each other under
K.S.A. 12-2908 without establishing a fixed end date.

III. The Contract is independently valid and enforceable under
K.S.A. 12-2908, the Home Rule Amendment, and the Simmons
Rule.

A. The Contract is authorized by K.S.A. 12-2908.

Olathe incorporates its argument from the Cross-Appellee Brief, Section
I below.

B. Olathe preserved its Home Rule argument.

Spring Hill suggests that Olathe’s Home Rule argument is not preserved,
claiming it was “belatedly-articulated” in Olathe’s response to Spring Hill's
motion to dismiss. Appellee Br. at 18. However, Olathe raised its Home Rule
authority in the Verified Petition, which incorporated the Contract. (R. I, 22).
The Contract states that it is authorized by “public policy in general and K.S.A.
12-2901 et seq.” Appellant Br., Ex. 1 at 1. The reference to “public policy”
includes Olathe’s broad Home Rule authority “to determine local public policy

and regulation.” Farha v. City of Wichita, 284 Kan. 507, 512, 161 P.3d 717

(2007). Kansas is a notice-pleading state, and the Petition gave Spring Hill



more than sufficient notice that Home Rule was a basis for the Contract. See
Berry v. Nat'l Med. Servs., Inc., 292 Kan. 917, 918, 257 P.3d 287 (2011).

Olathe’s Home Rule argument is also preserved for review because
Olathe briefed the issue in its response to Spring Hill's motion to dismiss. (R.
III, 69-71.) Spring Hill cannot claim that Olathe has raised Home Rule as a
basis for the Contract’s authority for the first time on appeal, and tellingly, it
does not try. Indeed, briefing an argument in response to a motion to dismiss
is sufficient to preserve it for appeal. See State ex rel. Kline v. Transmasters
Towing, 38 Kan. App. 2d 537, 540, 168 P.3d 60 (2007) (holding that argument
addressed in response to motion to dismiss was preserved for appeal).
Regardless, the Court should consider the Home Rule issue because it involves
a question of law that is determinative of this case and necessary to serve the
ends of justice. See Matter of Adoption of Baby Girl G., 311 Kan. 798, 804, 466
P.3d 1207 (2020).

C. Spring Hill misconstrues the scope of the Home Rule
Amendment.

Spring Hill claims that the Home Rule Amendment and Jayhawk Racing
operate in separate spheres. Spring Hill is correct in that Home Rule, as a
constitutional provision, is separate from and takes precedence over the
common law pronounced in Jayhawk Racing. However, Spring Hill incorrectly

suggests that the Home Rule Amendment is neatly contained to only “the



question of whether the parties to the Annexation Agreement had the
authority to execute it in the first instance; not whether it could bind future
governing bodies.” Appellee Br. at 19-20.

Under the liberal construction of Home Rule, a city’s action is valid
unless it conflicts with another constitutional provision or a state law
uniformly applicable to all cities that governs the subject. See Dwagfys Mfg.,
Inc. v. City of Topeka, 309 Kan. 1336, 1340, 443 P.3d 1052, (2019); Kan. Const.
art. XII, § 5(d). Spring Hill has identified no constitutional or statutory
provision that would render the Contract unenforceable, and indeed, there is
none.

Olathe submits that the Home Rule Amendment, not common law, has
the final say on whether a city has the power to enter a contract with another
city to protect the public interest for a length of time beyond the next change
in the governing body’s composition. Jayhawk Racing did not address this
issue and cannot override cities’ power under the Home Rule Amendment to
solve complex problems with long-term solutions that are not proscribed by
statutory or constitutional law.

D. The Simmons Rule applies to contracts, as here, that are
reasonably necessary to protect the public interest.

Spring Hill claims the Simmons Rule does not apply here because the

Contract serves a “governmental function” under the Jayhawk Racing rubric.



Appellee Br. at 22. However, assuming for rebuttal that the Contract may
serve a governmental function, the Simmons Rule would still apply to exempt
the Contract from the prohibition against binding successive governing bodies.

The Simmons Rule does not apply only to “administrative” contracts
under the Jayhawk Racing rubric, as Spring Hill contends. Appellee Br. at 22.
The Simmons question is not whether the Contract is strictly administrative
or governmental in nature, as those terms are defined in Jayhawk Racing, but
whether “it is a commitment of a sort reasonably necessary to protection of the
public property, interests or affairs being administered.” Bd. of Comm'rs of
Edwards Cty. v. Simmons, 159 Kan. 41, 151 P.2d 960, 969 (1944). If a contract
is reasonably necessary to protect the public interest, then it is binding on
successive governing bodies. 151 P.2d at 969.

Thus, the Simmons Rule operates to uphold contracts that extend past
the enacting body’s term but are necessary to protect the public interest. This
principle is demonstrated in Verdigris River Drainage Dist. No. 1, in
Montgomery Cty. v. State Highway Comm'n, 155 Kan. 323, 125 P.2d 387
(1942), which Simmons cited as a source of authority. See Simmons, 151 P.2d
at 968-69. In Verdigris, the Court upheld a county contract to maintain a
floodgate that bound successive governing bodies, reasoning:

Counties are given broad powers with reference to constructing

drains and ditches necessary in road construction. See G.S. 1935,
68—115. These provisions must be construed to confer on county
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commissioners the authority to enter into contracts such as we

have here to extend beyond the term of office of the particular

officials who made the contract. Were it not so no comprehensive

program of road building could ever be carried out.

Verdigris, 125 P.2d at 392. Likewise, cities have broad power under the Home
Rule Amendment and K.S.A. 12-2908 to contract with each other regarding
governmental services to promote the public interest. As in Verdigris, without
the Contract, no comprehensive plan for development and the extension of
services could be carried out for property in Olathe’s growth area. A governing
body’s composition can change every few years (or less), but comprehensive
planning requires decades. See Appellant Br. at 5, 24.

The Simmons Rule does not apply, however, to contracts “incident to [a
governing body’s] own administration and responsibilities.” Simmons, 151
P.2d at 969. This principle is demonstrated in Leavenworth Cty. Bd. of Cty.
Commissioners v. Copeland, No. 120,616, 2020 WL 4379132 (Kan. Ct. App.
2020) (unpublished opinion), where the Court of Appeals held that an
employment contract with the county’s human resources director was not
binding on successive governing bodies. 2020 WL 4379132 at *6.

In contrast, contracts that are “necessary for the promotion of broad
policies or programs directly improving the services delivered to the citizenry

at large” fall squarely under the Simmons Rule and bind successive governing

bodies. 2020 WL 4379132 at *6. Thus, if anything, the Simmons Rule leans in
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favor of “governmental’ contracts under the Jayhawk Racing rubric. But
regardless of such label, the Contract is binding on successive governing bodies
because it is reasonably necessary to protect the public interest under the
Simmons Rule, for the reasons set forth in the Appellant Brief.

IV. The district court erred when it denied Olathe’s request for
temporary injunction.

Standard of Review
Spring Hill bears the burden to establish mootness, which is reviewed de

novo. See State v. Roat, 311 Kan. 581, 590, 593, 466 P.3d 439 (2020).

A. Olathe’s request for temporary injunction to protect its
entire border with Spring Hill is not moot.

Spring Hill alleges that Olathe’s request for this Court to reverse the
district court’s denial of temporary injunction is moot because the land for
Project Extract has already been annexed into Spring Hill and “the entire
purpose of the request for a temporary injunction was to prevent these
annexations.” Appellee Br. at 26-27. This claim is both factually and legally
inaccurate. Olathe’s request for temporary injunction is not moot because
Olathe seeks to enforce the Contract for the entire Boundary Line, to prevent
development of Project Extract in Spring Hill rather than Olathe, and to
ultimately obtain de-annexation or other appropriate remedies on remand.

“A case is moot when a court determines it is clearly and convincingly

shown that the actual controversy has ended, that the only judgment that
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could be entered would be ineffectual for any purpose, and that it would not
have an impact on any of the parties’ rights.” Roat, 311 Kan. 581, Syl. P 1.
Mootness is a prudential doctrine that “must be exercised with caution and
only upon due consideration of the wide variety of interests a party asserts.”
311 Kan. at 447.

From the outset, Olathe requested injunctive relief to protect its entire
border with Spring Hill—including but not limited to the land designated
Project Extract. (R. I, 18-19). In its initial request for temporary restraining
order and preliminary injunction, Olathe asked the district court to “restrain
and enjoin Defendants from taking any action to further the annexation of land
north of the Boundary Line, including but not limited to ... land designated for
Project Extract.” (R. I1I, 1). After Spring Hill annexed Project Extract, Olathe
promptly asked the district court to “prohibit Spring Hill from taking any
further steps to annex, approve, develop, or issue permits for any land north of
the Boundary Line set forth in the Annexation Contract, including but not
limited to land designated Project Extract.” (R. III, 112).

Olathe seeks a temporary injunction to prevent development on Project
Extract land, so it may be readily de-annexed after appeal, and to protect its
entire border from unlawful annexations by Spring Hill. The lower courts
recognized these irreparable harms when they issued injunctions to prohibit

Spring Hill from pursuing annexation of any land north of the Boundary Line
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and taking any steps to develop Project Extract during appeal. (R. IV, 4; 9-2-
2021 Order).

In sum, Olathe’s appeal is not moot because the Contract’s enforceability
is still in controversy; Olathe’s entire boundary with Spring Hill is at stake;
and Olathe seeks to redress the harm Spring Hill has already caused by
annexing Project Extract during a special call meeting of the Spring Hill City
Council within hours of the district court’s ruling. Without injunctive relief,
Olathe’s entire boundary with Spring Hill is vulnerable to annexation at any
moment. While the injunction is in place, the character of the land comprising
Project Extract remains unchanged. Without judgment in its favor, Olathe
cannot obtain redress, whether by de-annexation or other appropriate
remedies on remand, for the harm Spring Hill has already caused.

B. The district court’s fact findings are sufficient to support
temporary injunction in Olathe’s favor.

As quoted in the Appellant Brief, the district court made extensive fact-
findings that Olathe would suffer irreparable harm, that threat of harm to
Olathe outweighed any injury to Spring Hill, that Olathe lacked an adequate
remedy, and that upholding the Contract would promote the public interest.
(R. II1, 20, 98-99; R. IV, 2-3). See Appellant Br. at 6-7, 11-14. Most recently,
the district court made these findings after the evidentiary hearing when it

issued the stay and injunction pending appeal. (R. IV, 2-4). Thus, Spring Hill's

14



contention that the fact-findings are insufficient to support the temporary
injunction is mistaken.

The remaining factor for temporary injunction is substantial likelihood
of success on the merits. Downtown Bar & Grill, LLC v. State, 294 Kan. 188,
191, 273 P.3d 709 (2012). This factor boils down to a novel question of law—
whether the Annexation Contract is enforceable on successive governing
bodies. As the district court observed, “this is a novel case,” and the merits
decision was a close call. (R. V, 199). This Court should defer to the district
court’s robust factual findings but correct its error of law regarding the
Contract’s enforceability, for the reasons stated in the Appellant Brief. Thus,
reversal of the district court’s denial of temporary injunction is appropriate

based on its error of law.
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CROSS-APPELLEE BRIEF

STATEMENT OF ISSUE ON CROSS-APPEAL

K.S.A. 12-2908 authorizes cities to contract with each other to perform a
governmental service, activity, or undertaking without obtaining Attorney
General approval. The Annexation Contract between Olathe and Spring Hill
concerns the performance of a governmental service, activity, or undertaking
under K.S.A. 12-2908. Did the district court err when it held that Attorney
General approval was not required for the Contract to be enforceable?

STATEMENT OF FACTS

Olathe incorporates the Statement of Facts from its Appellant Brief.

ARGUMENTS AND AUTHORITIES

I. The district court correctly held that the Contract is authorized
by K.S.A. 12-2908.

Spring Hill responds to Olathe’s K.S.A. 12-2908 argument by claiming
the Contract falls under K.S.A. 12-2904. Appellee Br. at 31. Again, Spring Hill
apparently does not dispute Olathe’s proposition that, if the Contract is
authorized by K.S.A. 12-2908, then the statute takes precedence over common
law. See, e.g., Stanley v. Sullivan, 300 Kan. 1015, Syl. P 1, 336 P.3d 870 (2014)
(“When the legislature chooses to enact statutes that control specific areas that

were formerly controlled by the common law, the statutory enactments
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supersede the common-law rules.”). Spring Hill only disputes the district
court’s declaration that the Contract is authorized by K.S.A. 12-2908.

The district court’s ruling that K.S.A. 12-2908 authorizes the Contract is
supported by the statute’s plain language. Spring Hill makes the conclusory
claim that Olathe “virtually ignore[d] the language of K.S.A. 12-2908.
Appellee Br. at 32. But Spring Hill does not rebut Olathe’s construction of the
operative terms of K.S.A. 12-2908. See Appellant Br. at 18-24 (explaining how
the Contract qualifies as a contract between municipalities “to perform any
governmental service, activity or undertaking which each contracting
municipality is authorized by law to perform” under K.S.A. 12-2908). Indeed,
Spring Hill appears to concede that the Contract, by its terms, qualifies as a
contract between municipalities under K.S.A. 12-2908.

The district court’s ruling about K.S.A. 12-2908’s applicability is also
supported by the factual record. The court had the advantage of hearing
testimony and weighing evidence about the Contract’s formation. In particular,
it heard the testimony of former Olathe City Attorney Tom Glinstra, who
testified, “During the drafting -- discussing it, the city attorn[ey]s, in not only
Spring Hill but all the other agreements that we had, we determined that it
could be done under 12-2908. We put the language 2901 et seq, meaning et

seq., that follows to include 2908.” (R. V, 115).
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The district court appropriately weighed evidence on the issue of the
Contract’s formation under K.S.A. 12-2908 in favor of Olathe, which is entitled
to the deferential substantial competent evidence standard. See Tucker v.
Hugoton Energy Corp., 253 Kan. 373, 377, 855 P.2d 929 (1993). Based on the
Contract’s language and formation, the court reasonably found that the
municipalities relied on K.S.A. 12-2908 to form the Contract and concluded
that K.S.A. 12-2908 authorized the Contract. (R. I1I, 105.)

II. The district court correctly held that Attorney General approval
is not required to enforce the Contract.

Spring Hill mistakenly argues that K.S.A. 12-2904’s requirements,
including Attorney General approval, apply because the Contract “attempts to
track” the contents of K.S.A. 12-2904. Appellee Br. at 33. Of course, the
Contract does not “track” K.S.A. 12-2904’s requirement for Attorney General
approval—any reference to, or signature line for, the Attorney General is
conspicuously omitted. Indeed, at the evidentiary hearing opposing counsel
stipulated that the Contract contains no condition precedent that it must be
submitted to the Attorney General. (R. V, 113-114.) Regardless, the Contract’s
partial resemblance to K.S.A. 12-2904 does not diminish its independent

authority under K.S.A. 12-2908.
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The district court correctly held that Attorney General approval is not
required for the Contract, which is independently authorized by K.S.A. 12-
2908. In so ruling, the court explained:

K.S.A. 12-2908 allows municipalities to contract with each other to
perform governmental services and tasks. It does not require
Attorney General approval. K.S.A. 12-2904 does require Attorney
General approval, and the statute lists the necessary components
for an interlocal agreement. The terms in the agreement between
Olathe and Spring Hill looked similar to those required by K.S.A.
12-2904. But including those terms does not force the
agreement to require Attorney General approval when a
different statute can enable the agreement. It is a reasonable
inference to conclude that the municipalities looked to K.S.A. 12-
2908 for guidance in what ought to be considered, then expanded
from there to fit their needs. The [Interlocal Cooperation Act] does
not require the Court place an agreement containing similar
contents to a K.S.A. 12-2904 agreement under K.S.A. 12-2904
when it also complies with K.S.A. 12-2908. Therefore, K.S.A. 12-
2908 authorizes this agreement.

(R.III, 104-105). (Emphasis added). Thus, any similarity between the Contract
and K.S.A. 12-2904 is irrelevant to the question of whether the Contract is
independently authorized by K.S.A. 12-2908. Any inspiration the drafters may
have derived from K.S.A. 12-2904 does not detract from the plain language of
the Contract, which falls squarely under K.S.A. 12-2908. See Appellant Br. at
18-24 (addressing the Contract’s enforceability under K.S.A. 12-2908).

Spring Hill's argument about K.S.A. 12-2904’s exclusive applicability
rests on the false premise that K.S.A. 12-2908 and K.S.A. 12-2904 are always

mutually exclusive. Indeed, Spring Hill misunderstands Olathe’s argument
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when it claims that “Olathe asks this Court to determine that all contracts
between municipalities fall into K.S.A. 12-2908 and none fall into K.S.A. 12-
2904 which requires Attorney General approval.” Appellee Br. at 32. On the
contrary, Olathe argues that contracts between municipalities must meet the
plain language requirements of K.S.A. 12-2908(b) to be enforceable under that
statute (as the Contract does) and that contracts between municipalities could,
in some circumstances, be authorized by both K.S.A. 12-2904 and K.S.A. 12-
2908. In other words, K.S.A. 12-2904 and K.S.A. 12-2908 share an overlapping
sphere of authority, like a Venn diagram.

Under K.S.A. 12-2904, a city may enter into an “Interlocal Agreement”
with a wide range of state and federal government entities, including Kansas
agencies, federal agencies, sister state agencies, Native American Tribes, and
private entities, regarding a wide range of issues, from (for example) economic
development to flood control. See K.S.A. 12-2904(a). Interlocal Agreements
uniquely require Attorney General approval. K.S.A. 12-2904(g). This makes
sense because Interlocal Agreements can include federal, tribal, and out-of-
state agencies and may authorize the creation of a separate legal entity.

In contrast, the Legislature adopted K.S.A 12-2908 to streamline
contracts between Kansas municipalities without Attorney General Approval
or K.S.A. 12-2904(d)’s other requirements. See Appellant Br. at 23-24

(analyzing plain language and legislative history). Though the scope of
20



activities covered by K.S.A. 12-2904 and K.S.A. 12-2908 contracts overlap to
some degree, only municipalities can use the simplified contracting process
under K.S.A. 12-2908.

Notably, the Legislature included a duration requirement in K.S.A. 12-
2904(d) but omitted one in K.S.A. 12-2908. Compare K.S.A. 12-2904(d)(1) with
K.S.A. 12-2908. This conspicuous omission in K.S.A. 12-2908 should be
presumed to be intentional. See Barnhart v. Sigmon Coal Co., 534 U.S. 438,
452, 122 S. Ct. 941, 151 L. Ed. 2d 908 (2002) (“[W]hen ‘Congress includes
particular language in one section of a statute but omits it in another section
of the same Act, it is generally presumed that Congress acts intentionally and
purposely in the disparate inclusion or exclusion.”). Accordingly, the
Legislature gave cities broad authority to contract with each other pursuant to
K.S.A. 12-2908 without imposing a fixed duration. See 10A McQuillin Mun.
Corp. § 29:104 (3d ed.) (“The fact that a city’s contract is by its terms perpetual
does not make it void as against public policy, where it is made pursuant to
statutory authority delegated to the municipalities, and the statute contains
no limitation with respect to length of time for which an agreement may be
made.”).

CONCLUSION

The Contract is valid, enforceable, and binding against successive

governing bodies because it is authorized by statute, the Kansas Constitution,
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and common law. Attorney General approval under K.S.A. 12-2904 is not
required for the Contract to be enforceable. For these reasons, Olathe asks this
Court to dismiss Spring Hill’'s cross-appeal, reverse the dismissal of Olathe’s
lawsuit, reverse the order denying the temporary injunction, enter an
injunction under K.S.A. 60-262(f), and remand to the district court for remedies

consistent with this Court’s Order.

APPENDIX

1. Leavenworth Cty. Bd. of Cty. Commissioners v. Copeland, No. 120,616,
2020 WL 4379132 at * 3 (Kan. Ct. App. 2020) (unpublished opinion).
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MEMORANDUM OPINION
Atcheson, J.:

*1  In 2016, the Leavenworth County Board of
Commissioners approved a five-vear emplovment contract
with Tamara Copeland, who then served as the county's
human resources director. After a change in commissioners,
the board filed an action in the Leavenworth County District
Cowt to have the contract declared void. The board later
terminated Copeland, and she counterclaimed o enforce the
contract's exceptionally gencrous severance package. The
district court found the coptract t¢ be unenforceable as a
fegally impermissible attempt by one clected composition
of the board to bind a later composition of that board.
Copeland has appealed. The district court correctly applied
settled Kansas law to undisprided matenial facts in granting the

board's motion for sunymary judgment. We, therefore, affirm
the decision.

Factual History, Procedural Progression, and Stondard of
Review
Given the controlling issue and the goveming law, much of
the convoluted factual tustory leading up to this htigation
and the progression of the legal battle itself fade into the
background. We dispense with what have become extrancous
details to provide a focused overview, recognizing the parties
are familiar with what we have omitted from this narrative.
ocause the standards for granting and reviewing surgroary
judgment shape how we must view the relevant facts, we
begin there.

A party seeking supunary judgroent has the obligation to
show the district court, based on appropriate evidentiary
materials, there are no disputed issues of material fact and
Judgment could, therefore, be entered 1n that party's favor as
amatter of law. Tregr v Chamberlain, 308 ¥an, 932, 93536,
423 P34 297 (2018), Shamberg, Johuison & Hergman, Chid,
v CHiver, 289 Kag, 891, 900, 220 P3d 333 2009). Inessence,
the party submits there is nothing for a jwry or a district
court judge sitting as fact-finder to decide that would make
any difference. Conversely, the party opposing surgroary
Judgment must point 1o record evidence calling into questiona
material factual representation made in support of the motion.
Trear, 308 Kan, at 935-36, Shamberg, 289 Kan. at 200, When
a party has identified disputed material facts, the motion
should be denied in favor of a trial 10 permit a judge or jury
to resolve those disputes after hearing witnesses testify and
reviewing any relevant documentary evidence.

1a ruling ona motion for sormmary judgment, the district count
must view the evidence most favorably to the parly opposing
the motion, here Copeland, and give that party the benefit
of every weasonable inference that might be drawn from the
evidentiary record. Trear, 308 Kan. at 933-36; Shamberg, 289
Kan at 90U, An appellate court applies the same standards
in reviewing the entry of a swmary judgment. Becanse a
sommary judgment presents a question of law—it entails
the application of Jegal principles to uncontroverted facts—
an appellate court owes no deference to the district court's
decision to grant the motion, and review is unlirnited. Sec

o
Ji
!

Adams v, Board of Sedgwick County Coppn'ys, 289 Kan, 537

384, 214 P3d 173 (20691 In making that review here, we
consider the factual record to Copeland's best advantage as
the party that opposed summary judgment.|1]




*2 [1}The district court judges regularly sitting in the
Farst Judicial District, which includes Leavenworth County,
recused themselves from this case. Senior Judge Edward E.
Bouker, who sat in the Twenty-Third Judicial District before
his retirement, was assigned (o hear this case.

Factual Background and Procedural History

The board hired Copeland as the human resources director
in late May 2015 with a ope-vear coptract that inclhuded
severance pay for six months if she were terminated other
than for reasons that did not amount to good cause. She and
the board agreed to a three-month extension of the contract
while they ncgotiated a new emplovment agrecment. As the
record indicates, the human resources director is hired and
fired by and reports directly to the three-member board of
comunissioners. During the contract negotiation 1n 2016, the
commissioners were Robert Holland, Clvde Gracber, and
Denris Bixby.

The new comntract came before the board at its Sceptember
1, 2016 meeting, for public consideration. By then, Bixby
had been defeated in the primary election and bad o go
off the board in January 2017, As negotiated, the contract
recited a five-vear torm. But other provisions of the agreement
indicated a term begioning on September 1, 2016, and ending
on December 31, 2021, The discrepancy is irrelevant here,
The agreement outlined Copeland's job dutics, salary, and
fringe benefits, provisions that also do not bear directly on
this legal dispute. The contract inchided a severance clause
requiring the county to pay Copeland the balance of her salary
for the rematnder of the five year period, so long as she was
“willing and able” to perform her work and had not been
convicted of a felony or frand “directly relating to her [job]
duties.”

According to the minutes of the Sepiember I, 2016 board
mecting, Holland offered remarks landing what Copeland had
achieved during her first year as human resources director
as a justification for the new contract. But Holland also
sard “high level officials” be did not identify had tred
to impugn Copeland's abilities and character because they
opposed the changes, he described the contract as insulating
her from continued attacks “in the next several vears” The
board approved the contract with Copeland on a 2-1 vote,
with Graeber voting against the agreement. The minutes
reflect Graeber saying he would have “no problent” extending
Copeland's contract for a year but could not support the five-
year contract and “the Hability” some of the provisions created
for the county.

Doug Smith, who defeated Bixby in the August primary
and won the general clection in November, joined the board
m Jarwary 2017. Six months later, the board filed this
action asking the district conrt to declare Copeland's contract
unenforceable and to enter an order rescinding it. Copeland
duly responded and asscrted counterclaims for breach of the
agreement and for tortious interference with a contract.{2]

21The board's
thrce subordinates of Copeland who also had individual
employment contracts with the county. The claims involving
those cmplovees were reselved in some fashion during the
district court proceediogs. Those employees were disarissed

petition sought similar rehief against

as parties by agreement before the district court issued any
substantive rulings on the merits of the contracts. The board
and Copeland are the only parties to this appeal.

*3 Io mid-September 2017, Gracber announced his
resignation from the beard effective Septeraber 28. Louis
Kemp replaced him on October 12. Over the next three
weeks, the board disbanded the human resources department,
transferring those fupctions to the county clerk's office
and later to the county administrator; placed Copeland on
administrative leave and required the department employees
to return their office kevs and county credentials; and fired
Copeland on October 30. The board took all of those actions
on 2-1 votes over Holland's objection.

As the docket entrics in the district court suggest, the parties
vigorously litigated this case. In July 2018, the district court
issued a detailed written decision finding the severance
provision of Copeland's contract to be unenforceable as
a legally improper restraint by one board on a successor
board given the duration of the contract. The disteict court,
however, requested additional subrmissions from the parties
on several issues, including Copeland's counterclaim for
tortious interference and the efficacy of the remainder of the
employment conlract. With that briefing. the district court
issued a final summary judgment in December in another
written decision that denicd Copeland's counterclaim and
found the entire employment contract to be unenforceable.
Copeland has appealed the district court’s rulings on the
eoployment contract iself but not the demial of her
counterclaim for torticus interference.

Legal Analysis




A. Limitation on Lengih of Municipal Contracts: The
Simmons Rule
The Kansas appellate courts have long recognized that the
elected members of a municipality's legisative body, such as
a county commussion, generally cannot cnter into contracts
that obligate the body bevond is current term. See Fowards
Cosnty Comm'vs v, Sisunsons, 159 Kan. 41, $3-54, 151 P24
60 (1944, Fisk v Board of Monagers, 134 Kan, 344, 398,
5 P24 799 (1931). A mupicipal legislative body, thus, lacks
the authority to make  ‘a contract fonger than [its] hfe’
> where ©

34

‘no necessity exist{s].” 7 Simmons, 159 Kan. at
53 (quoting #ist. 134 Kan. at 398). Absent necessity, the
egislative exercise amounts to an impenmssible attempt of
the clected officials © “to tie the hands of their successors.”

Sinmmons. 1539 Kan. at 53 (quoting #ist. 134 Kan at 398).
As those cases and the authority cited in them show, the
rule reaches back deep into Kansas legal history. Although
fongevity is not necessarily venperation, the limitation on
municipal authority continues to be observed. Sce Kennedy v
L 264 Kan, 776, 792-93,
G983 (recognizing mle stated in Simmons),

Board of Shownee County Comm'rs
958 P2d 037 (4
Javhowk Racing Properties, LLC v, Uity of 7
4949 432 P3d 678
viability of rule and criteda in Simmons), rev. granted 309
Kan 1348 2019

npeka, 56 Kan

App. 24 479, {2018; (noting continned

As Simmons suggests, the mie limiting the dumtion of a
contract is not ironclad, and the court fashioned a test
separating the permissible from the impermissible:

“{Wihether the contract at issue, extending beyond the
ferm, is an atternpt to bind successors in matters incident
to their own administration and respoosibilitics or whether
it s a commitment of the sort rcasonably necessary to
protection of the public property, interests or affairs being
administered. In the former case the contract is generally
held to be mvalid, and in the latter case valid.” Sinnnons,
159 Kan. at 54,

A contract oxceeding the clected body's term must be
reasonable and consistent with soumnd public policy. Sipmnons,
159 Kan. at 54-55. The test has been cited with favor in
AR App.
24 at 49899, What the courts outlined in Simmons and Fisk
more than 75 years ago remains the governing law.

Fenpedy, 264 Kan, at 792, and Javhawk Racing, 56 K

*4 If a legislative body violates the nide, it acts outside is
authority, and the resulting contract is void. As an ultra vires
mumnicipal act, the offending contract has no binding force. It
is a legal nudlity. Genesis Health Club, Inc v ity of Wichita,

285 Kan. 1021, Syl §
Donglas County Bd. of Commi'rs,

, 181 P3d 549 {2008y Blevins
251 Kan 3/4‘, Syl ¥

834 F2d 1334 (1992). Parties contracting with mamicipaiities
may not assert unjust enrichment, estoppel, or other equitable
doctrines to obtain the benefit of the bargain from an uifra
vires contract cven if they have rendered their comtractual
performance, Genesis Health Club, 285 Kan at 1042-43; see
Blevins, 251 Kan. at 383-84,

B. Copeland'’s Five-year Cordract Exceeded Board's Term
In applying those principles, we confront a gatekeeper issue:
What is the “terma” of a board of county commissioners? If it
1s more than five vears, then the Simmons rule docsn't apply
to the contract with Copeland. The district court concluded
the term of the board could not be that long but declined
to identily a specific period. We ultimately take the same
approach and arrive at the same endpoint, although our path
differs here and there.

We start with common ground. Each commissioner serves
a four-vear term. K.S A, 2019 Supp. 19-202{d). The terms
are staggered: Voters choose one Commmissioner in a given
election year and the other two in the next election two years
iater, although that pattern may be altered when vacancies
are filled between clections. S AL 2019 Supp. 19-202(¢),
Over the course of four vears, the voters elect ail three
commissioners. Those givens do not provide an obvious
answerto the torm of the board as a collective legislative body.

The parties and the district court all refer to K.S. AL 19-21
which requircs county commissiongrs to mect the second
Monday in January of each year to choose a chair “fora term
of one (1) vear” 1o preside over meetings. The balance of the
statute discusses sclection of a substitute if the elected chair
is absent for a particular meeting or if he or she leaves the
board during the year. Although we do not ultimately decide
the point, we doubt K.5. AL 19-219 defines the term of a board
of commissioniers. The statutc really drives nothing more than
an internal administrative decision of the board members to
select one of their own to preside over nweetings and seis a
one-vear term for the presiding commissioner. The sclection
of a chair amounis to a burcaucratic function divorced from
the makeup of the board itself or its authotty to conduct the
business of the county, attributes that do bear directly onwhat
might fairly be considered the board's term.

We think the term of a municipal legislative body necessarily
tics to the election cycles for the body, since the voters
effectively pass on the makeup of the body. For a thiee-




member county commission, the term of the body wonld
be cither two years, corresponding to each election cyvcke
regardiess of the number of seats on the baliot, or four years,
corresponding to the period for all of the scats to have been
ont a ballot. Four years also replicates the term of office,
arguably lending weight to the longer peniod. We don't sce
the appointment of a replacement for a commissioner leaving
office before completing his or her terin as triggering a
new term for the body. Sec K.S.A. 2019 Supp. 19-203(w)
(statitory procedure for filling commussion vacancy). That
would render the body's term unpredictable and arbitrary.
Likewise, the voters' decision to return incumbents to office
wouldn't extend the body's torm for precisely the same reason,

*§ The term of a county conumission necessarily must
be a fixed, knowable period. But the parties have pointed
us to nothing definitively decladog the term, and we bave
fared only marginally better in our own search. Discussion in
Nhelden v Board of Commissioners, 48 Kan. 356, 358, 29 P,
735 (1892}, and repeated in Board of Commissioners v. Sgiith,
50 Kan. 350, 353, 32 2 30 {1893), favors the idea that a board
is reconstituted each election cvcle, meaning the applicable
term here would be two years. But we choose not to wad
those cases as controlling precedent, given the constitutional
and statutory changes in the composition, terms of office,
and other mechanics goveming county commissions i the
interceding century and a guarter.

1o shart, we think the teom of the board probably was cither
two years or four years and under no circumstances more than
four years. Since we have no need to refine the determination
to decide this case, we decline the opportonity. The five-
vear contract the board approved for Copeland exceeded the
body's term and, therefore, was subject to the rule outlined in

Sinumons.

In an cffort to avert that conclusion, Copeland suggests the
board had oo fixed term as a legislative body because one
and possibly two positions would not be on the ballot ina
given ¢lection cycle, so there always would be at least one
carryover conunissionet from election to election. According
to Copcland, the board would have a perpetual or infinxte
term as 4 result. We find the suggestion improbable. Although
countics and citics, as political subdivisions of the state,
have continning and sminternupted corporate existences, that's
materially different from suggesting the clected legislative
body itsclf operates in perpetuity unless all of its members
stand for election at one time. Dhstinguishing legisiative
bodies that way because some bhave staggered terms of office

and others don't makes no particular sense. We are disinclined
to impute arbifrariness or irratiopality fo a common-law
rule by reading into it something our predecessors have not
expressiy identified as onc of its components.

Similarly, were the Simmons rule constrained in the way
Copeland suggests, the Kennedy court presumably would
have said so and rclied on that ground for rejecting the
contract argument made against Shawnee County in that case.
The court did not and, instead, outlined and applied Simmons
in rejecting the contract claim. Kepneddy, 204 Kare at 792-93,
Finally, there apparently could be a sequence of vacancies and
replacements between elections on a three-member county
cormission resulling in all three positions being on the next
following general election ballot. See F.5. A 2019 Suapp.
19-202(s). The possibility, though remote, also undercuts
Copeland's argurmeat.

C. Applying the Stmmouns Rule fo Copeland's Contract
We, therefore, should apply the test laid down in Simmons
to the five-year employment contract the board cntered
into with Copeland. The test does not fapose a categorical
rule prohubiting all contracts exceeding a board's term. The
iimitation focnses on contracts “incident to” the board's “own
adrupistration and responsibilities.” Simmrons, 139 Kan at
54. The hinng of a county department head answerable
directly to the board falls within that rule. And the conclusion
is only redoubled here, since Copeland oversaw personncl
practices and decisions. Those are distinctly administrative
functions tied most immediately to the intemnal operation of
the cousty. The hiring of executive level enployees who
implement the board's decisions on—and, indeed, its vision
of—how the county will operate as a governmental entity
cuts to the core of the sort of administrative functions and
responsibilities embraced in the Simmons rule.

*& By coatrast, contracts excepted from the role secure
public property or are necessary for the promotion of broad
policies or programs directly improving the services delivered
to the citizenry at large. The county typically contracts with
third partics to accomplish those objoctives. The cases offer
ithustrative examples that demonstrate by counterpoint why
the rule applics to the contract with Copeland.

So the City of North Newion, a comparatively small
municipatity, counld lawfolly enterinto a 15-vear contract with
the City of Newton to use the latter's sewage treatinent sy stem.
See City of Nowveh Newron v, Regier, 152 Kan, 434, 438, 103
P2d 873 (1940). The benefit to the residents of North Newton




seems maoifest: They received a vital service without having
to make the capital investment in a treatment faciity. The
duration of the contract was reasonable, given the effort and
expense to install the required collection pipes. And North
Newton paid for the service based on a fee schedule tied to
usage. More recently, the Kansas Supreme Court upheld a
five~year contract between Gove Connty and a private entity
to provide trash collection because the service was vital to
the public health and welfare and the arrangement avoided
significant costs to purchase trucks and hire employees to pick
up and dispose of trash throaghout the county. See Zerr v
Titton, 224 Kan. 394, 400, 381 P.2d 364 (1978).

The contract in Simmons also promoted a public interest.
although, perhaps, in a less direct way. There, the board hired
aprivatc lawyer on a contingent fee basis to pursue delinquent
taxes from a railroad in receivership with the expectation the
fitigation would be protracted and time consuming and any
recovery uncertain, The court recognized that the contract
exceeded the board's term but found it to be appropriate and
enforceable, emphasizing that lawyers employved to handle
extended litigation, such as the receivership action, “cannot
reasonably be said ... [to] lose all authority to act the moment
the term of the contracting board expires, regardicss of the
status of matters pending.” Sunmons, 159 Kan at 54,

As those cases show, boards properly entered into contracts
extending beyond their termis to provide essential services,
such as sewage treatment and trash collection, through cutside
parties, when the arrangements were fiscally responsible and
otherwise reasonable. The contract for legal services in a
particularly involved picce of hitigation simulady advanced
an objective public benefit by both cnsuring contingity
of representation and curfailing ongoing costs through a
contingent fee.

The employment contract with Copeland, as a department
head reporting directly to the board, rests on demonstrably
different footing. The five-vear contract intruded directly
and decply into the board's administration of coumty
operations, most particularly personnel policics and practices.
The severance provision compounded the impermissible
intrusion. A future board would face a material economic
detriment in terminating Copeland, since she was to receive
her full salary and fringe benefits for the domtion of the
contract. And she would have to be replaced or her dutics
delegated to other county coployees presumably already
working at capacity,. When Holland vrged his fellow board
mernbers to approve the contract, he touted the arrangement,

in part, because Copeland “needs owr protection from those
that may still want to try to fire her in the next several years
because of the work she is doing for the County.” If Copeland
were to be terminated, it would be a future board that would
do it. That's precisely how things playved out in October 2017
Holland, thus, promoted the contract as a means of tving the
hands of a successor board.

*7 The United States Court of Appeals for the Tenth
Circuit recognized a corollary to the Simmons rale for certain
eraployment contracts and upheld a three-yvear agrecment
the Kansas Turnpike Authority's board made with John E
Kirchner, its preferred candidate to be the agency's general
manager. Kirchner v. Kansas Turnpike Authority, 336 Fid
222, 228-29 (ke Cw 1964y The count cited Simmons
and other Kansas cases generally limiting the duration of a
contract with a governmental entity to the term of the entity's
board. And the court acknowledged a potential problem
with the contract because a majority of the positions on the
appointed KTA board would turn over within three years.

The court held the comtract with Kirchner to be wvalid
because the three-year terme was diself teasonable and likely
necessaty to secure the services of a gualified candidate at
an acceptable salary. Those prospects would have dimmed
considerably if the offer were for an at-will arrangement—
all to the disadvantage of the agency. 336 Flid at 228-2%
The court pointed out that Kirchner's predecessor worked
under a simdlar contract with a three-year term and the Kansas
Attorney General's office had issued an opinion affirming the
board's ability to hire a general manager for such a ferm.
According to the court, those circumstances cut agaiost any
“ulterior motives” by the board to subvert a future board's
authority. 336 F.2d at 228,

Not surprisingly, Copeland tries to fit her contract within the
confines of the Kirchner exception. We assume that twist on
the Simmons rule is consistent with asd ought to be engrafted
to Kansas law. A federal court opinion is not, however, a
binding declaration of state law. KFERS v Reimer & Koger

Associates, Tne, 262 Kan 635, Svi 9 12, 941 P2d 1321

(1997}, But even with that assumption, Copeland's effort fails.
First, of course, Copeland accepted the position as human
resource director with a onc-year contract. We gather the
board had reorganized how the county handled personnel
functions, and Copeland was the first to occupy the newly
created position of human resources director. But nothing in
the record sopports the potion that a five-year contract was




essential for atteacting or retaining well-qualified candidates
for the job.

In the same vein, Copeland argues that the contract conferred
a public begefit because vander her direction, with the support
of the board that brought her in, the county moved from
personnel processes rooted incronyism to ones based on merit
with some civil service protections for some emplovees. And
Copeland characterizes her ouster as part of the new board's
plan to return to a less-than-professional system apparently
affording the commissioners considerable say-so in who
would get what jobs with the county. Holland also suggested
the county realized cost savings through an improved payroil
svstem and other bureancratic changes. The appellate record
is skimpy on evidence establishing those claims. Still, taking
them as facially accurate, they don't establish a tenable legal
basis for upholding the contract, especially given its doration
and severance provision.

Uaprovements to intermal personnel functions, like payroll,
don't reflect the sott of core public services wananting
extended contractual commuitments upheld in ity of North
Newfon and Zerr, even  they may be more efficient or
iess expensive. Although each member of this panel may
have a general preference between patronage and civil service
svsicms for local governments, we would overstep our
judicial prerogative (o treat one as inherently and incstimably
good and the other as similarly bad in deciding this case.
Given the lmited record and the absence of evidence
the counly has engaged in imperndssible hiring or other
personnel practices based on political affiliation or protected
characteristics such as race or sex, our choice wonld be a
generic once intrading wpon the board's legislative authority,
in short, Copeland's generalized claim that she and Holland
were advancing the cause of good government doesn't save
her contract.

D Copeland Identifies No Factual Disputes Precluding

Summary Judgment
*8 Copecland suggests summary judgment was inappropriate
because there remain disputed facts bearing on the board's
intent in enfering a five-year contract with her and the
question of inteat 1s matenal to the outcome. But Copeland
docsn't point to specific dispuotes in the summary jodgment
papers or the supporting evidentiary materials submitted to
the district court. We are not obligated to scour the record for
some particudar factual dispute that may be material simply
because the party losing on summary judgment generally
asserts there mnst be one.

The record does show the board had the intent to contract with
Copeland to remain as the human resources director for five
vears; that's apparent from the agreement itself. The contract
facially appears to violate Simmons—it exceeds a term of
the board and simply retains a high-level county employee
answerable directly to the board in excess of that torm. We
understand Copeland to be arguing, in part, that there arc
factual disputes about why the board {or more precisely
Holland and Bixby)} believed a five-year contract served a
beneficial public purpose or was necessary in a way fitting il
within an exception to the Simmions rule.

{n opposing the cousty's motion for summary judgroeant,
Copeland offered evidence to the district court bearing on the
board's reasons or motives for the contract. She says there
may be dispuics about that evidence roquiring a pury tnal. But
we have considered that evidence in the best light for her,
consistent with the proper standard of appeliate review, and
found #t insufficient to bring the contract within an exception
to Simmons.

As Copeland suggests, a jury could consider and resolve
conflicts in the material evidence. In doing so, the jury
might weigh the evidence against Copeland on some of those
points. But we have resolved any possible conflict in favor of
Copeland-—the best she could possibly do in fromt of a joy.
Even in that light, she has failed to cstablish sufficient legal
groonds to warrant enforcement of the contract. Accordingly,
the existenice of soch a factual dispute would not preclode
the district court from entering summary judgment against
Copeland or us from affirming that ruling. See 7

T

Belder v, Brown County, 46 Fan. App. 2d 247, 276, 261 P3d

sirte of

443 (2011 (Summary judgment may be entered on what is
normally a fact question for a jury when the evidence taken
in the best light for the nonmoving party fails to establish a
basis for the jury to returmn a verdict for that party.).

We have defused Copeland's argument by assuming away
any condlict by considering the factual record entirely in her
favor, We, therefore, have o reason 1o reverse the sunmmary
judgroent simply because there might have been matenal
factual disputes.

F. Severability
Finally, Copeland argoes that the clause in the coutract
fixing the term at five vears may be severed or excised
and the remainder of the agreement enforced. The argument
misapprehends the Simmons role. If the mule applies (and we




have determined that it does), then the contract is void as an
ultra vires exercise. The board did something it has no legal
authority to do. As we have said, the result is a legal nullity.
Just as equitable doctrines will not protect a party contracting
with the municipalily from the adverse consequences of the
agrecment being declared void, a district court may not sever
the offending portion of the contract or reform its terms
to resuscitate the bargain. Stmply put, if a contract with a
municipality 15 void under Simmons, there is nothing that can
be manipulated into a viable agreement. See Slevins, 251
Kan at 383-85. The impact on the party contracting with the
municipality is undeniably harsh, and that party's protection
lics in assessing the mumnicipality's authority to act before

e

entering into the arrangement. 231 Kan. at 3535,

*$ In fashioning her argument, Copeland first points to the
severability clanse in the contract. The clause states that if
a court were to find “any provision ... of this agreement ...
to be invalid, the remaining terms shall remain in full force
and effect.” But the clause docs not apply here. Because the
contract was void as a violation of the Simmons nule, nong
of its terms over became effective. So there was nothing that
could remain in effect. By way of a contrasting example,
sappose a city entered into a service contract with a private
party that included a forum selection clause requiring any
suit for a breach be filed in that cty's awmicipal court
Municipal courts in Kansas don't have the authonity to
hear ¢ivil actions, such as breach of contract claims, If the
contracting party sued the city in the district court and the
city objected, the district court could find the forum sclection
clause invalid and enforce the remainder of the agreement.
The tneffective forum selection clavse would not taint the test
of the otherwise valid contract. Here, however, the contract’s
iegally impernussible duration contaminated every aspect of
the agreement.

Copeland cites Gilhaus v, Gavdner 4
Diss. Noo 2370 138 F Supp. 3d 1288, 1239-4¢ (D Kan
2015), as supporting a different conchusion. In that case.
several school district emplovees sued the district and other

eriosr Unified Schoal

defendants under both federal civil rights law and Kansas law,
and the federal district court denied defendants’ motion to
dismiss on the grounds the complaint failed to state claims
upon which relief could be granted. As fo a state law contract
claim, the court held that if a “post-cmployment benefits
clause” in School Superintendent William Gilhaus' contract
exceeded the school board's “authority,” it could be severed,
and the remainder of the agreement could be enforced.
The court cited cases relving on gencral contract principles

governing severability, And the court also determuned the
contract did not impermissibly bind foture school boards
because vanous provisions merely allowed those boards
to frecly exercise or decline options. 138 F. Supp. 3d at
1138-39. So the couvrt recognized the contract as a whole to
be viable rather than void. The court was not addressing a
iegal circumstance it would consider analogous to this one.
Nor do we sec them that way. In torm, the coort's treatment of
severability is inapposite to Copeland's situation. I they were
iegally comparable, we would find the court's willingness
to sever portions of the contract to be inconsistent with
Simmons and Blevins and their specific treatment of wirra
vires municipal contracts.

Copeland alternatively argues the district court in this case
conld have treated the contract as one for a vear, paralicling
the original agreement, and, thus, replacing the offending
five~year term. This alternative solution suffers from multiple
problems. Again, the five-year confract was void, so there
was nothing 1o reform or revise. Even if there were, the
district court would have been imposing a contract term on
the parties that bore no relationship to their actual intent or
the resulting written agroement. Typically, courts cannot and
do not rewrite the partics' contract to insert new or different
terms. Sec Fowurdh Nat'l Bank & Trust Co. v Mokil Gi
Corp., 224 Kan, 347, 333, 582 Pad 236 (197%) ("l is not
the function of the courts to make contracts but to enforce
them.”); Lindsey Mazonrv Co. v Murray & Sons Construciion

oy

Co., 53 Kan App. 24 365, 333,390 P34 56 (2017) (Atcheson,
1., concurring) (“{Clourts typically cannot make countracts
for the parties by imposing essential terms that the parties

themselves bave failed to agree upon.”).

In addition, as the County poinis out, a one~vear term
would not have helped Copeland. The board adopted the
contract on September 1, 2016, and she signed it the
same day. The successor board first voted to take some
arguably adverse action against Copeland inconsisient with
the contract on Golober 12, 2017, and voted to fire her
on October 30, Copeland's hypothetical onc-year contract
would have expired by then. Just what their employment
relationshup would have been at that stage 1sn't entirely clear,
but the contract itself would not have governed. Copeland's
suggestion of a onc-year contract doesn't stave off summary
Judgment.

Conclusion
*10 Having considered the parties' arguments and authority
and having examined the sommary jodgment record, we find
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Affirmed.
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