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INTRODUCTION 

Cleveland Public Power (“CPP”), the largest of Ohio’s 85 municipal-electric utilities, is 

defying the Ohio Constitution and this Court’s precedent.  CPP is allowed to sell outside the City 

of Cleveland only “surplus product.”  Appx. 50 (Ohio Constitution, Article XVIII, Section 6).  

This Court explained, twenty years ago, why that constitutional constraint is “critical.”  

Toledo Edison Co. v. City of Bryan, 90 Ohio St.3d 288, 292, 737 N.E.2d 529 (2000).  Yet each 

year, CPP sells tens of millions of kilowatt-hours of electricity to customers outside Cleveland—

even though it has the ability, through its flexible purchase contracts and access to wholesale 

electricity markets, to buy only the amount of electricity its customers in Cleveland actually 

consume.  Since CPP has no legitimate “surplus product,” its de facto brokering outside city limits 

is unlawful. 

On the record established in the trial court, Plaintiff-Appellant The Cleveland Electric 

Illuminating Company (“CEI”) is entitled to summary judgment and a declaration to stop CPP’s 

unconstitutional conduct.  CPP, which generates virtually no electricity, does not have a genuine 

surplus within the meaning of Article XVIII, Sections 4 and 6.  See Appx. 49–50.  Its sales outside 

Cleveland to 99 customers (and counting) derive from an “artificial surplus” as defined by this 

Court.  Toledo Edison at 293.  CPP’s conduct violates the Ohio Constitution, undermines Ohio’s 

regulatory framework, and disrupts the balance the constitutional framers carefully struck. 

The Court of Appeals erred by identifying potential excuses for CPP’s constitutional 

violation.  Article XVIII grants a municipal utility a limited power to deal in electricity—namely, 

in addition to generating electricity at its own facilities, a municipality may purchase only 

electricity that “is or is to be supplied to the municipality or its inhabitants.”  Appx. 49 (Ohio 

Constitution, Article XVIII, Section 4).  As this Court confirmed in 2000, the only constitutional 

purpose for municipal electricity procurement is to supply the city’s internal demand.  If there is 
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no excess left over from those operations, a municipality cannot sell anything outside the city.  Yet 

the Eighth District held that CPP may also procure and resell electricity for “some other 

purpose”—not named in the Ohio Constitution, defined by any principle or precedent, or identified 

as a reason for any surplus in the evidentiary record.  Appx. 26–27 (¶ 36).  The Court of Appeals’ 

opinion identified no textual basis for this implied municipal power to advance “other purpose[s]” 

through Article XVIII procurement or resale of electricity.  Id.  The Eighth District’s novel doctrine 

empowers CPP and the other 84 municipal electric utilities to devise pretexts and circumvent the 

Ohio Constitution.  Under a potentially boundless set of rationales, each municipal utility can 

purchase more than the “amount of electricity needed by its inhabitants,” in order to sell it outside 

city limits.  Id.; see Appx. 28–29 (¶ 39).  That is exactly what Toledo Edison and the Ohio 

Constitution forbid.   

CPP has no constitutionally authorized reason to buy or resell any extra electricity.  As the 

trial court found, “CPP has the flexibility to increase or reduce its electrical supply through its 

various contracts and commitments” and “has the ability to sell [any] excess power to [the 

wholesale] markets.”  (Appx. 36 (Finding of Fact No. 7).)  Although CPP can easily avoid 

purchasing any excess electricity, it has contracted for the next decade to supply electricity to 

customers like the City of Brooklyn.   CPP has thus been brokering electricity outside city limits.  

Yet the Eighth District remanded for trial to determine if CPP can establish other “considerations 

such as cost, risk mitigation, economies of scale, environmental impact, and reliability” to justify 

its excess purchases and resales.  Appx. 29 (¶ 39).  None of these considerations is rooted in the 

constitutional text. 

The Eighth District’s new, policy-driven standard eviscerates Toledo Edison’s core logic 

by permitting a municipal utility to create and broker an “artificial surplus” outside the city, so 
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long as the municipality invokes “considerations such as” the five policy justifications identified 

by the Court of Appeals.  Id.  Each of the justifications listed is a vague and malleable concept that 

municipalities can deploy to justify unconstitutional brokering.  But in reality, the sole reason 

a municipality ever purchases electricity is to sell it to customers or use it itself.  Any other 

rationale or excuse for a municipal electricity purchase is pretext.  The Eighth District’s newly 

announced doctrine all but guarantees fact-intensive litigation, for decades to come, over 

municipal motives for expanding extraterritorial sales.  Meanwhile, municipal utilities will 

cherrypick large, energy-intensive customers outside city limits—as CPP is already doing—

inevitably driving up administratively-mandated rates for the remaining customers.   

Reversing this errant doctrine will safeguard the text of the Ohio Constitution and the 

General Assembly’s codified policy judgments, which favor the uniform, statewide regulation of 

Ohio’s retail electric service, as implemented through the Public Utilities Commission of Ohio 

(“PUCO”).  Because municipal utilities govern themselves, free from PUCO oversight, the only 

protection against municipal overreach is the Constitution.  Unregulated competition by municipal 

utilities across the state, under the Eighth District’s novel rationales, would disrupt the PUCO’s 

regulatory framework.  And the consequences would unfold erratically, punctuated by piecemeal 

litigation in the lower courts over how to interpret and apply the Eighth District’s new standard. 

CEI respectfully requests that this Court reject the Eighth District’s expansive policy-

driven re-reading of Article XVIII and reverse its decision affirming the trial court’s denial of 

partial summary judgment for CEI.  That is the only result that will reaffirm Toledo Edison’s core 

principle—under Article XVIII, a municipality may not “engag[e] in the business of brokering 

electricity to entities outside the municipality.”  90 Ohio St.3d at 293, 737 N.E.2d 529. 
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STATEMENT OF THE CASE AND FACTS 

A. The Constitution Constrains Municipal-Utility Purchases and Sales. 

The municipal power to buy and sell utility products arises under Article XVIII, Sections 

4 and 6 of the Ohio Constitution.  Appx. 49–50.  The parties to this litigation agree that those two 

clauses, read together, enable and constrain CPP’s participation in the electricity market.   

Each provision identifies one solitary purpose for all municipal-utility operations.  

A municipal electric utility must function with a single aim—namely, to supply electricity to “the 

municipality or its inhabitants”: 

Any municipality may * * * operate * * * any public utility the 
product or service of which is or is to be supplied to the municipality 
or its inhabitants, and may contract with others for any such product 
or service. 

* * * 

Any municipality, owning or operating a public utility for the 
purpose of supplying the service or product thereof to the 
municipality or its inhabitants, may also sell and deliver to others 
any transportation service of such utility and the surplus product of 
any other utility [up to a prescribed maximum] amount * * * . 

Ohio Const., Art. XVIII, §§ 4 and 6 (emphasis added).   

The language of these clauses was carefully chosen.  See 2 Proceedings and Debates of the 

Constitutional Convention of the State of Ohio 1458 (1912) (“Now, we took a great deal of time 

in getting the correct phraseology for this section [6 of Article XVIII].  The members will recall 

how every word was weighed, what its effect was in relation to what we had in mind * * * .”).  

The allowance for sales outside city limits is deliberately narrow.   Only “surplus product” can be 

sold to customers outside the city, and it must be “surplus” from what is acquired for in-city use.  

Toledo Edison, 90 Ohio St.3d at 292, 737 N.E.2d 529. 
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Article XVIII was designed to encourage municipal utilities to supply in-city demand, 

while at the same time minimizing any effect on utility markets outside city limits.  Under the 

balance the framers struck, whether utility products are generated or purchased, they can be 

acquired for no purpose other than to “be supplied to the municipality or its inhabitants.”  Appx 

49 (Ohio Constitution, Article XVIII, Section 4).  With such a supply in hand, a municipal utility’s 

sales to outside customers cannot exceed its unavoidable “surplus” that is left over once the city’s 

internal demand is met.  Appx. 50 (id. at Section 6).   

Over the 108 years since its adoption, this Court has consistently defended these Article 

XVIII constraints on municipal-utility authority, even as, from time to time, various municipalities 

sought to circumvent and erode them.  This case is another episode in the history of municipal-

utility attempts to circumvent Article XVIII constraints.  It arises in a market context in which 

municipal surpluses of electricity are more easily avoidable than ever. 

B. Changes to the Electricity Industry Have Eliminated the Potential for 
Legitimate Surpluses. 

Although Article XVIII’s meaning never changes, its practical implications have evolved 

with time.  Market changes call upon municipal utilities to adapt within clear constitutional 

guardrails.  Historically, a municipal utility’s potential “surplus” of electricity, within the meaning 

of Article XVIII, has taken two distinct forms. 

1. To Encourage Cities to Build Generation Facilities For Growing 
Populations, Article XVIII’s Framers Permitted Municipalities to Sell 
a Limited Surplus Outside the City. 

In 1912, a primary goal of the Home Rule Amendment framers was to encourage 

municipalities to construct and own complete utility systems.  At the time, this meant mitigating 

the capital risk attendant to entering the utility business.  The framers endowed each municipal 

utility with the right to sell excess electricity—power that it generated with new facilities but did 
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not currently need to serve inhabitants.  The associated revenue from customers outside the city, 

during the years when generated power exceeded in-city demand, would allay the substantial 

capital investment required to develop or acquire by condemnation a complete municipal utility.  

See generally Ohio Constitutional Revision Commission, Recommendations for Amendments to 

the Ohio Constitution, Part 8 (Local Government) (Mar. 15, 1975) (hereinafter, the “Revision 

Comm’n Rpt.”), at 63 (available at CEI’s Motion for Summary Judgment (“CEI MSJ”), Dkt. 90, 

Ex. Y).  Accordingly, the framers enacted Article XVIII, Section 6, which allows municipalities 

to sell “surplus product” outside the city, but caps the amount at “fifty percent of the total service 

or product supplied by the utility within the municipality.”  Appx. 50. 

When municipalities generate their own electricity, it makes little sense to invest in a small 

plant if municipal growth will soon outstrip generation capacity.  To justify the investment required 

to build a plant, it must be large enough to serve the municipality’s reasonably foreseeable demand.   

As the Revision Commission explained:  “economically, a municipality had to build in a surplus 

electric capacity when it erected its generating facility in order to be able to meet future electrical 

needs of its residents without expansion.”  (Emphasis added.)  (Dkt. 90, Ex. Y, Revision Comm’n 

Rpt. at 63.)  Such a surplus arose from necessity, not discretion. 

In the early days of the Home Rule Amendments, genuine municipal-utility surpluses could 

result from the economics of constructing new generation facilities, with the associated 

imprecisions, inefficiencies, and capital risk.  But then the market shifted. 

2. By the Toledo Edison Era, Municipalities Had Shifted to Purchasing 
Electricity Through Long-Term, Imprecise Contracts. 

By the turn of the twenty-first century—when this Court decided Toledo Edison v. Bryan—

municipalities had gradually shifted to purchasing electricity through long-term contracts directly 

with third-party generators.  To make purchasing arrangements, utilities had to forecast far into 
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the future, making it difficult to match supply precisely with their customers’ demand.  

Further, utilities also had to purchase transmission service, which involved a complex process of 

scheduling transactions over transmission paths.  These challenges led to new inefficiencies.  

(See CEI MSJ, Dkt. 90, Ex. A, Affidavit of Brian Farley (“Farley Aff.”) ¶¶ 7–9.) 

Because municipal utilities purchased electricity through bilateral transactions directly 

with generators—as opposed to wholesale markets—the “market for these bilateral transactions 

was generally illiquid, with a limited number of buyers and sellers.”  (Id. ¶ 8 (“Purchases and sales 

were not developed using market or competitive mechanisms, but rather through bilateral 

transactions”); id. ¶ 9.)  This illiquidity, compounded by imprecision in planning, could lead to 

surpluses even for municipalities that did not generate electricity.   

As a simplified example, a small municipality with a fixed commitment to buy electricity 

necessary to supply its inhabitants might lose a major in-city customer to bankruptcy or otherwise, 

radically changing its internal needs.  Alternatively, population and industry levels might fall 

generally, causing the projections that supported a fixed, long-term purchase commitment to 

outstrip actual demand.  In such a case, Article XVIII would not forbid the municipality from 

selling the unavoidable surplus outside the city.  The surplus would legitimately derive from the 

municipality’s operations for an appropriate purpose, not an avoidable “artificial surplus” the 

municipality acquired to sell outside the city.   

Under the state of affairs in 2000, even if municipalities no longer invested in generation 

infrastructure, they could find themselves with genuine surpluses arising from inflexible contracts.  

Given this illiquid market structure, a municipal utility’s bilateral, long-term contracts with 

generators could create a legitimate surplus.  But since then—as the record in this litigation 
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shows—the market has shifted further for municipal utilities, like CPP, making a legitimate surplus 

avoidable except in extraordinary circumstances not present here.  

3. Modern Liquid Markets Allow Municipal Utilities to Precisely Match 
Supply and Demand in Real Time. 

Today, most electricity provided within Ohio’s cities is generated by merchant generators 

and then transmitted to the national transmission grid, from which distribution utilities pull 

electricity to supply to end users.  Indeed, “very few Ohio municipal systems” rely on generation 

facilities owned and operated by the municipality “without market purchases.”  

(Consolidated Reply Brief of City of Cleveland and Cleveland Public Power in Support of Their 

Motion for Summary Judgment, and Response in Opposition to CEI’s Cross-Motion for Summary 

Judgment (“CPP MSJ Reply”), Dkt. 96, Ex. A, Affidavit of John Bentine (“Bentine Aff.”) ¶ 30.) 

The national transmission grid is divided into nine regions, connecting generators with 

utilities across wide geographic territories with the involvement of Regional Transmission 

Organizations (“RTOs”).  The RTOs operate wholesale electricity markets, which have obviated 

many of the inefficiencies of the past.  Purchasing electricity has become significantly easier:  

municipal utilities now have open access to the transmission grid and wholesale markets, allowing 

them to easily buy and dispose of electricity in real time.  (CEI MSJ, Dkt. 90, Ex. A, Farley Aff. 

¶¶ 3, 7–11, 15, 17.)   

Federal policy changes around 2000 led to the development of RTOs.  Buying and selling 

electricity in real time made utilities more efficient, coordinated, and reliable.  RTOs allow utilities 

to precisely match supply and demand, saving consumers billions of dollars each year.  Both CEI 

and CPP are members of an RTO called “PJM.”  PJM operates wholesale electricity markets and 

oversees the transmission grid across thirteen states and the District of Columbia.  (Id. ¶¶ 5, 6, 11–

15, 22; CPP MSJ Reply, Dkt. 96, Ex. 1 to Ex. A, Bentine Aff. ¶ 11.) 
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Critically, PJM enables utilities to purchase the exact amount of electricity their customers 

use.  This occurs in daily auctions where generators offer electricity into the market and utilities 

place bids based on real-time demand.  Algorithms then match the least-expensive generation 

resources to utilities’ bids, determining the market-clearing price paid to all generators.  

These dynamics require generators to keep prices low, so their electricity will “clear the market” 

and sell.  Efficiency is enhanced because utilities bid in real time, so they can purchase exactly the 

amount of electricity their customers are using.  If a utility inadvertently arranges to purchase more 

electricity than it needs, it can readily avoid receiving the excess, which results in lower prices and 

improved reliability, inuring to the ultimate benefit of consumers.  The inefficiencies caused by 

local generation and long-term contracts are a thing of the past.  (CEI MSJ, Dkt. 90, Ex. A, Farley 

Aff. ¶¶ 3–4, 12–17, 24–26, 22–29.)   

In this context, utilities can now function fully and efficiently without generating (or even 

possessing) any significant amount of electricity.  Indeed, CPP chooses to operate in just this way, 

through flexible contracts and membership in PJM.  Under these circumstances, CPP’s “surplus” 

can arise only from electricity purchases made for resale outside city limits, in violation of Article 

XVIII.  See Toledo Edison, 90 Ohio St. 3d at 291, 737 N.E.2d 529 (holding squarely that, under 

Article XVIII Sections 4 and 6, a municipal authority has no “constitutional authority to purchase 

electricity solely for direct resale” outside city limits).   

C. Artificial Surpluses Threaten Ohio’s Competitive Balance Between Public 
and Municipal Utilities. 

Through a series of carefully calibrated trade-offs, the constitutional framers and the 

General Assembly have established a balance between regulation and competition for Ohio’s 

electricity customers.  Public utilities like CEI are subject to close supervision by the PUCO, 

including through regulation of rates.  In return for submitting to this regime, the General 
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Assembly afforded public utilities the exclusive right to provide distribution service within 

designated areas under the Certified Territories Act (“CTA”), subject to a limited home-rule 

exception.  See R.C. 4933.83.   

While the PUCO closely oversees public utilities, municipalities may operate their own 

utilities, like CPP, which are entirely free from PUCO oversight and rate-setting.  But to maintain 

the stability of the public utilities, the constitutional and statutory scheme is designed “to prevent 

such municipalities from entering into the general public-utility business outside their boundaries 

in competition with private enterprise.”  See State ex rel. Wilson v. Hance, 169 Ohio St. 457, 461, 

159 N.E.2d 741 (1959).  As this Court reaffirmed twenty years ago, this constitutional requirement 

serves an important practical purpose:  “[t]o allow municipalities the unfettered authority to 

purchase and then resell electricity to entities outside their boundaries could create unfair 

competition for the heavily regulated public utilities.”  Toledo Edison at 293. 

Municipal utilities are free to adjust their rates however they want, and can price-

discriminate among their customers in ways that public utilities cannot.  If municipal utilities 

compete on price outside their boundaries, it harms the remaining customers of PUCO-regulated 

utilities, who must ultimately pay higher tariff rates because the costs of regulated utilities must 

be recovered from a smaller group of customers.  Plucking more energy-intensive customers out 

of a market thus disturbs the PUCO’s rate-setting decisions, much like taking healthy customers 

out of a health-insurance market.  (Opp. to Mot. to Bifurcate, Dkt. 44, Ex. A, Expert Report of 

Santino Fanelli (“Fanelli Rpt.”) at 4, 8–12.) 

In addition to being exempt from PUCO rate-setting, municipal utilities like CPP gain an 

advantage to the extent they do not pay the federal, state, and local taxes that CEI pays.  (Id. at 12–

13.)  The framers of the Home Rule Amendment were acutely aware of this asymmetry, 
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recognizing that “[c]ompetition under such conditions is morally wrong and most unfair * * * 

because it confers a special privilege on the users of the municipal service at the expense of the 

users of the private service and of nonusers.” See 2 Proceedings and Debates of the Constitutional 

Convention of the State of Ohio 1862 (1912).  Municipal utilities are also exempt from PUCO 

oversight of their service standards.  Public utilities like CEI must complete service requests in 

specified timeframes, meet strict reliability requirements, present clear and understandable bills, 

and disclose various costs.  (Opp. to Mot. to Bifurcate, Dkt. 44, Ex. A, Fanelli Rpt. at 5–6.)  

Municipal utilities like CPP have no such obligations under Ohio law.   

In the twenty years since Toledo Edison, the threat of unfair competition from municipal 

brokering has not diminished, but grown.  In 2000, Ohio municipalities did not yet participate in 

the wholesale electricity markets operated by PJM.  Today, however, those wholesale markets 

enable municipal utilities to purchase electricity in virtually unlimited amounts, allowing them to 

effortlessly create artificial surpluses of any size.  As a result, a municipal utility with an exemption 

from the rate-setting process can significantly distort the marketplace, undermining public-utility 

economies of scale.  This can set off cascading rate increases:  if large, energy-intensive customers 

in the suburbs defect to receive discounted rates from unregulated and untaxed brokers like CPP, 

remaining public-utility customers will then pay higher prices.  The resulting spiral of unfair 

competition would gradually leave behind smaller customers to defray the public utilities’ 

infrastructure costs, as required by law.  Under future PUCO-set tariffs, that diminished base would 

inevitably pay higher prices than they currently do under the balanced regime created by the CTA.  

(Opp. to Mot. to Bifurcate, Dkt. 44, Ex. A, Fanelli Rpt. at 4, 8–12.) 
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D. CPP Creates Artificial Surpluses So It Can Sell Excess Electricity to 
Customers Outside Cleveland. 

In each of the past several years, CPP’s putative “surplus” has been foreseeable and 

avoidable.  CPP could easily have received and paid for less electricity, and served only its 

customers within Cleveland.  Nonetheless, in 2017, CPP delivered 49.7 million kilowatt-hours, 

3.23% of its sales, outside Cleveland.  (CPP MSJ, Dkt. 59, at 12.)  See also Appx. 37 (Finding of 

Fact No. 10) (estimating the current figure at “4 to 5%”).  CPP has advocated that it can sell much 

more outside Cleveland, up to 50% of its total sales inside Cleveland. (CPP MSJ Dkt. 59, at 2–3.)  

But CPP does not have a genuine surplus of electricity. 

1. CPP Buys Nearly All Its Electricity. 

CPP ceased generating any significant amount of electricity in 1977.  (See CPP MSJ, Dkt. 

59, at 4.)  It now purchases over 99% of its electricity supply, primarily through transactions 

carried out on the PJM market.  (See CEI MSJ, Dkt. 90, Ex. AA, Resp. to Interrog. No. 10; id. Ex. 

J, Deposition of Pamela Sullivan (“Sullivan Dep.”) at 78:24–79:15.)  CPP characterizes its strategy 

for procuring electricity as a “portfolio approach” (CPP MSJ, Dkt. 59, at 19), involving contracts 

with “various quantities and terms from a variety of wholesale market-based suppliers” (CPP MSJ, 

Dkt. 59, at 6, 19; CEI MSJ, Dkt. 90, Ex. C, 2018 AMP Memo at 2.)  See also Appx. 36 (Finding 

of Fact No. 6).   

CPP also has contractual relationships with certain generating facilities owned and 

operated by American Municipal Power, Inc. (“AMP”), a consortium of municipalities that owns 

and operates power plants and provides management and consulting services.  In addition to selling 

CPP electricity from its plants, AMP consults for CPP on its electricity-procurement approach, 

PJM-market transactions, and hedging strategies.  (CPP MSJ, Dkt. 59, at 4; CPP MSJ Reply, Dkt. 
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96, Ex. A, Bentine Aff. at ¶¶ 5–6; CEI MSJ, Dkt. 90, Ex. A, Farley Aff. at ¶ 22; id. Ex. C, 2018 

AMP Memo at 2; id. Ex. B, Deposition of Christopher Williams (“Williams Dep.”) at 84:1–8.) 

In 2017, CPP purchased electricity under approximately 15 distinct contracts.  (See CEI 

MSJ, Dkt. 90, Ex. C, 2018 AMP Memo at 2.)  In each instance, CPP’s suppliers provided the 

electricity through the PJM market.  (Id. Ex. J, Sullivan Dep. at 78:24–79:15.)  CPP’s contracts 

provide guaranteed access to electricity, but CPP often does not actually purchase electricity until 

after the fact, when PJM reconciles CPP’s day-ahead forecast with actual usage.  (Id. Ex. A, Farley 

Aff. at ¶ 28; id. Ex. B, Williams Dep. at 22:3–7; id. Ex. A, Farley Aff. ¶ 28.)  CPP commits to 

procuring the overwhelming majority of its electricity on a day-to-day basis, in amounts that 

correspond perfectly to its customers’ real-time usage.  (Id. Ex. A, Farley Aff. ¶¶ 15, 31.) 

2. Most of CPP’s Electricity Procurement Contracts Impose No 
Minimum Requirement for Any Time Period. 

Several of CPP’s largest procurement sources are requirements contracts that allow it to 

adapt its purchases to real-time demand.  For example, CPP’s Master Services Agreement with 

AMP mandates no minimum CPP purchases.  (CEI MSJ, Dkt. 90, Ex. I.)  Under it, “AMP agrees 

for all hours during the Term to provide as a Reseller, firm remaining requirements energy for the 

benefit of the Purchaser.”  (Emphasis added.)  (Id. at Section D.1.)  Under this language, if demand 

in Cleveland is lower than expected, CPP simply receives (and pays for) less electricity.  (Id. Ex. 

J, Sullivan Dep. at 58:2–3 (explaining that “requirements energy” “means energy to meet [demand] 

above and beyond any * * * other resources”); see also Appx. 36 (Finding of Fact No. 7).)   

In 2017, CPP sold tens of millions of kilowatt hours outside Cleveland to 99 customers.  

These sales, representing approximately 3% of CPP’s total sales, were completely avoidable under 

CPP’s flexible requirements contracts, under which CPP received roughly  of its electricity—

far more than it sold outside Cleveland.  (See CEI MSJ, Dkt. 90, at 20–21; Ex. C, 2018 AMP 
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Memo at 2 (showing amounts provided by requirements contracts labeled as “Net Market” (1.2%); 

“Nextera 2013-2017 7x24” (22.1%); “Morgan S 2015-2019 7x24” (1.0%); “Morgan Stanley 2015-

2020 7x24” (8.8%); “Morgan Stanley 2010-2019 7x24” (3.1%); “Morgan Stanley 2010-2019 

5x16” (0.6%); and “BP 2017” (8.9%).)   

3. CPP Can Readily Escape Its Purchase Commitments under Other 
Procurement Contracts. 

Requirements contracts liberate CPP from any commitment to purchase electricity unless 

and until it is actually needed in Cleveland.  (CEI MSJ, Dkt. 90, Ex. J, Sullivan Dep. at 79:12-15.)  

Under this framework, a large proportion of CPP’s purchases are tailored in real time to match its 

customers’ usage.  (See id. Ex. I, AMP Svcs. Agt.; Ex. B, Williams Dep. at 22:3-7; Ex. C, 2018 

AMP Memo at 2.)  See also Appx. 36 (Finding of Fact No. 7).  This includes a protocol in which 

AMP retroactively fine-tunes CPP’s purchase amounts the day after the electricity is used, so 

CPP’s “scheduled” purchases perfectly match the actual amount it has sold.  (CEI MSJ Dkt. 90, 

Ex. B, Williams Dep. at 84:1–8.)  But even CPP’s non-requirements contracts contain provisions 

that render nonbinding all but a single-digit percentage of the city’s usage.   

In many cases, CPP has escape clauses that allow it simply to receive less electricity than 

it has planned to buy.  In some of its  contracts, CPP can 

scale back or eliminate purchase obligations entirely.   

  (CEI MSJ, 

Dkt. 90, Ex. O,  at Section XII (CLE002618); see also id., Ex. P.,  

 at CLE002641.)   
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(CEI MSJ, Dkt. 90, Ex. Q, R, S, T, U (all containing substantively identical clauses).)   

CPP’s contracts are therefore extremely flexible.   

 CPP can avoid receiving or paying for any unneeded electricity.  

Moreover, many CPP contracts expire within a year or two and need not be renewed.  (See CEI 

MSJ, Dkt. 90, Ex. A, Farley Aff. at ¶ 27; id. Ex. C, 2018 AMP Memo at 2.)  As the trial court 

found, “CPP has the flexibility to increase or reduce its electrical supply through its various 

contracts and commitments” and “has the ability to sell [any] excess power to RTO administered 

markets.”  Appx. 36 (Finding of Fact No. 7). 

4. Participating In The RTO System Allows CPP to Match Supply 
Perfectly to Customer Demand. 

In the RTO system, forecasting does not dictate CPP’s actual purchases, which are matched 

precisely to demand. (CEI MSJ, Dkt. 90, Ex. A, Farley Aff. ¶¶ 13–15.)   CPP’s forecasts do not 

bind CPP to purchasing a specific amount of electricity.  Instead, the real-time market exists as  

  (CEI MSJ, Dkt. 90, Ex. B, Williams Dep. at 

22:3-7.)  PJM reconciles CPP’s daily forecasts with the amount of electricity CPP’s customers 

actually consume, and then,  

  (Id.)  No electricity or money is wasted.   

  (Id. at 84:1–

8.)   

 

None of CPP’s forecasting actually dictates how much electricity CPP purchases in any 

hour or minute.  (See, e.g., id. at 86:11–13.)   

  

(Id. at 22:3–7.)  This all occurs in a context in which CPP’s contracts involve relatively small 
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amounts of in-advance purchase commitments.  (See CEI MSJ, Dkt. 90, Ex. C, 2018 AMP Memo 

at 2; see also id. Ex. L,  

.)  Indeed, the trial court found that “the various purchasing 

agreements with outside electricity providers would lead one to the conclusion that [CPP] can 

manipulate their contracts and accounting procedures in such a way as to avoid the constitutional 

limitations as to surplus.”  Appx. 41.  

5. CPP Enters Long-Term Contracts To Sell Electricity To Customers 
Outside Cleveland. 

 

  (CEI MSJ, Dkt. 90, Ex. L, 

Projection.)  There is no possibility that CPP has a future surplus.1   

 despite its ability to avoid purchasing any electricity that is not needed in Cleveland, 

CPP solicits and enters into sales contracts with customers outside Cleveland that extend far into 

the future.  CPP even commits to supply customers outside Cleveland for terms of a decade or 

more.  (See id. Ex. M, Brooklyn Contract, Article 9.)  Then, after signing long-term contracts with 

suburban customers, CPP  (id. Ex. L) 

and fulfill those sales.  As the trial court found in the example of CPP’s relationship with the City 

of Brooklyn, CPP agreed to purchase “electricity that would serve Brooklyn” and help “CPP to 

compete for customers in the city of Brooklyn.”  Appx. 35 (Finding of Fact No. 2). 

                                                 
1 Indeed, in 2017, only  

 involved a firm commitment to 
buy any amount of electricity.  But it totaled a mere 1.6% of CPP’s portfolio.  (See CEI MSJ, Dkt. 
90, Ex. C, 2018 AMP Memo at 2.) 
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E. Relevant Procedural History 

1. The Trial Court Granted CPP’s Motion for Summary Judgment and 
Denied CEI’s. 

CPP’s motion for summary judgment relied solely on legal arguments at odds with Toledo 

Edison.  CPP urged that it did not violate the Constitution because it never sold electricity to 

customers outside the city totaling more than 50% of its in-city sales; or, in the alternative, because 

it never sold the “entire amount” of any given purchase of electricity outside city limits.  (Dkt. 59.)  

The Eighth District later rejected both of these arguments as incorrect statements of law.  

Appx. 24–26 (¶¶ 32–35). 

CEI’s cross-motion in the trial court relied on extensive expert testimony and internal CPP 

memos and emails, and made factual arguments consistent with Toledo Edison.  CEI contended 

that it was entitled to partial summary judgment as to CPP’s sales outside city limits, which 

indisputably came from electricity CPP purchased for such resale.  (Dkt. 90.)   

Applying a rule of law later reversed on appeal, the trial court granted CPP’s motion in its 

entirety and denied CEI’s motion in its entirety.  See generally Appx. 31–48.  CEI appealed.  

(Dkt. 100.) 

2. On Appeal, the Eighth District Corrected the Initial Legal Error, but 
Denied Judgment for CEI Based on a New “Other Purposes” Doctrine. 

The Eighth District correctly held that the trial court misapplied Article XVIII and this 

Court’s precedent, and that misapplication required it to reverse the grant of summary judgment 

in CPP’s favor.  But instead of addressing both cross-motions de novo, the Eighth District 

incorrectly found CEI was not entitled to summary judgment.  It relied on an argument CPP had 

not made, and it failed to apply the law to the undisputed facts.   

Indeed, the Eighth District found a new implied power in Article XVIII: 
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This is not to say that a municipality is required to procure the exact amount of 
electricity needed by its inhabitants — and only the exact amount of electricity 
needed by its inhabitants — at any given time. Consistent with the Ohio 
Constitution, a municipality may acquire a surplus of electricity for reasons other 
than “solely for the purpose of reselling” surplus electricity outside its municipal 
boundaries and, if it does so, the municipality may then resell the surplus to others 
outside its municipal boundaries. * * * Accordingly, whether the city in this case 
violated the Ohio Constitution by reselling electricity to Brooklyn or other 
customers outside its municipal boundaries hinges on the purpose for which the 
electricity was purchased, i.e., whether it was purchased “solely for the purpose of 
reselling it to an entity that is not within the municipality’s geographic limits,” or 
whether it was purchased in whole or in part for some other purpose. 

(Emphasis added.)  Appx. 26–27 (¶ 36) (quoting Toledo Edison, 90 Ohio St.3d at 293, 737 

N.E.2d 529). 

The Eighth District then remanded the case for trial to determine CPP’s hypothetical “other 

purposes” for purchasing excess electricity for resale outside the city.   

STANDARD OF REVIEW 

This Court reviews the trial court’s summary-judgment determination de novo.  Fradette v. 

Gold, 157 Ohio St. 3d 13, 2019-Ohio-1959, 131 N.E. 3d 12, ¶ 6 (citing Bonacorsi v. Wheeling & 

Lake Erie Ry. Co., 95 Ohio St. 3d 314, 2002-Ohio-2220, 767 N.E. 2d 707, ¶ 24).  Rule 56(C) 

provides that a court must grant a motion for summary judgment if: 

… the pleadings, depositions, answers to interrogatories, written 
admissions, affidavits, transcripts of evidence, and written 
stipulations of fact, if any, timely filed in the action, show that there 
is no genuine issue as to any material fact and that the moving party 
is entitled to judgment as a matter of law. 

Here, the trial court erroneously denied summary judgment for CEI.  Because there is no 

genuine dispute that CPP is selling from an “artificial surplus” under Toledo Edison, this Court 

should reverse. 
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ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW 

Proposition of Law No. 1 

A municipal utility violates Article XVIII, Sections 4 and 6 if it sells electricity outside municipal 
boundaries from an artificial surplus, including any avoidable excess electricity a municipality 

purchases that was not to supply the city or its inhabitants. 

Proposition of Law No. 2 

A municipal utility violates Article XVIII, Sections 4 and 6 if it can buy only the amount of 
electricity needed within the city, but instead it buys excess electricity and sells electricity 

outside municipal boundaries. 

This case turns on the interpretation of two interlinked provisions in Ohio Constitution 

Article XVIII—Sections 4 and 6.  Appx. 49–50.  These provisions create and limit CPP’s authority 

to sell electricity outside Cleveland.  They also define the legitimate purposes of a municipal 

utility, authorizing conduct from which CPP might acquire a genuine “surplus.”  In 1912, 

municipal sales of surplus electricity outside the city were “an absolute necessity in order to make 

municipal ownership feasible,” because of the practical economics and inefficiencies involved in 

constructing sizable projects.  (Emphasis added.)  2 Proceedings and Debates of the Constitutional 

Convention of the State of Ohio 1458 (1912).  The framers expected municipalities to sell this 

necessary excess supply while their populations were growing into their facilities, helping to 

recoup the cost of building plants that were scaled appropriately for a growing city.  (See CEI MSJ, 

Dkt. 90, Ex, Y, Revision Comm’n Rept. at 63.2)    

But the framers also knew the dangers of municipal overreach.  The final text allows sales 

outside city limits only from legitimate “surplus product.”  Appx. 49–50 (Ohio Constitution, 

Article XVIII, Sections 4 and 6.)  See Toledo Edison, 90 Ohio St.3d at 291–92, 737 N.E.2d 529.  

                                                 
2 This Court has often relied upon the Constitutional Revision Commission as persuasive authority 
in interpreting the Ohio Constitution.  See, e.g., Ohio Trucking Ass’n v. Charles, 134 Ohio St. 3d 
502, 2012-Ohio-5679, 983 N.E.2d 1262, ¶¶ 13–14 (adopting Revision Commission view as an 
accurate reflection of the “objectives of the voters who approved” a constitutional provision).) 
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Twenty years ago in Toledo Edison Co. v. Bryan, this Court authoritatively interpreted Article 

XVIII, Sections 4 and 6. 

A. The Ohio Constitution Forbids Municipal Utilities from Purchasing 
Electricity for Resale Outside the City. 

As laid out above, Toledo Edison provides a roadmap for the analysis here, one that follows 

the constitutional text.  First, Section 4 authorizes a municipal utility to acquire electricity if it “is 

or is to be supplied to the municipality or its inhabitants.”  Appx. 49 (Ohio Constitution, Article 

XVIII, Section 4).  Then Section 6 grants an additional enumerated power to a municipality 

operating a public utility—the power “to sell and deliver to others … the surplus product of [such] 

utility,” up to a certain quantity.  (Emphasis added.)  Appx. 50 (Ohio Constitution, Article XVIII, 

Section 6).  The Toledo Edison Court explained that the word surplus was “critical” to 

understanding these provisions.  Toledo Edison at 292.   

In applying these rules, an Ohio court must read the two sections in pari materia.  Id.  To 

comply with Section 6, a municipality’s sales of “product” outside the city must derive from a 

“surplus”—i.e., an amount left over from its authorized Section 4 operations for in-city use.  As a 

matter of language and common sense, “surplus product” arises secondarily from actions a 

municipality takes under Section 4 to supply its own demand and that of its inhabitants.  See Toledo 

Edison at 292.  By contrast, product acquired to sell outside city limits is “artificial surplus,” 

illegitimate inventory under Section 4; so Section 6 does not authorize its resale.  Id. at 293.  

In other words, the framers of Article XVIII envisioned “surplus product” as unavoidable excess 

incidental to electricity procured to serve a municipality or its inhabitants.   

CPP’s sales to customers outside Cleveland fail the Toledo Edison standard.  The claimed 

surplus from which they are derived is not necessary to supply any Cleveland customer.  

Indeed,  acquiring extra power destined for 
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delivery outside Cleveland is the only way CPP will be able to perform its decade-long contracts 

with customers like the City of Brooklyn.  (See CEI MSJ, Dkt. 90, Ex. M, Brooklyn Contract.)  

Acting as a broker, CPP commits to sell electricity first, and only then arranges to procure it. 

The anti-brokering rule of Toledo Edison, authoritatively interpreting the scope of the 

Article XVIII power to buy and sell electricity, decides this case.  Toledo Edison’s holding is 

decisive on its face, and it is reinforced by the Court’s earlier anti-circumvention decisions 

consistently rejecting municipal efforts to bypass the Constitution. 

1. This Court Has Repeatedly Prevented Municipal Utilities from 
Circumventing Article XVIII Constraints. 

As discussed above, during and after the time Article XVIII was enacted, surplus electricity 

arose from inefficiencies in securing “generation resources to meet long-term, forecasted growth 

in electric power demand.”  (CEI MSJ, Dkt. 90, Ex. A, Farley Aff. at ¶ 3.)  Such inefficiency might 

take the form of capital risk in building generating facilities for the future (see CEI MSJ, Dkt. 90, 

Ex. Y, Revision Comm’n Rept. at 63) or illiquid markets characterized by long-term contracts to 

ensure adequate future supply.  In each case, a surplus arises unavoidably from efforts to supply 

actual in-city demand.  Without such unavoidable surplus, municipal utilities like CPP may not 

sell outside the city. 

In an unbroken line of rulings, this Court has invalidated attempts by municipal utilities to 

expand Article XVIII’s limited grant of power.  In the leading case, in 1959, this Court blocked a 

municipality’s plan to provide electricity to a middleman within city limits, who would then relay 

it to suburban consumers.  See Hance, 169 Ohio St. at 463–64, 159 N.E.2d 741 (rejecting city’s 

pretext that the power at issue was technically “delivered and metered within the city”).  

The municipality was already generating more electricity than it needed to supply its in-city 

customers, but it developed a plan to generate even more extra electricity and sell it to customers 
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outside the city.  Id at 463.  This Court held that the city’s tactic violated the Ohio Constitution, 

reasoning that “the city already has adequate facilities to service its own inhabitants,” so “the 

contemplated [new] plant can only be for the creation of a greater surplus for sale outside the city, 

which is completely contrary to the constitutional limitation on the sale of the surplus.”  Id.   

In the process of finding the City of Piqua’s plan unlawful, this Court rejected a proposed 

accounting technique that sought to create a loophole in Article XVIII.  Piqua had teamed with 

private partners to go into business with a profit motive, co-generating large amounts of electricity 

to sell outside city limits.  Id. at 458–49.  It argued that because it had surplus “capacity,” it could 

sell extra electricity.  Id. at 461.  This Court stopped the plan, however, by determining that Piqua 

never expected to need that “surplus product” for in-city use, and its extra “capacity” was not 

electricity that counted when calculating surplus under Article XVIII.  Id. (rejecting municipal 

utility’s proposal to calculate surplus based on abstract “capacity” rather than actual kilowatt-hours 

of electricity supplied).   

The principles laid down in Hance are as correct and important as when it was decided, 

and they derive straightforwardly from the constitutional text.  Electricity that might count as 

“surplus product” is measured in kilowatt-hours supplied.  Id.  Municipalities may sell electricity 

outside city limits only to the extent that their operations, undertaken for the sole authorized 

“purpose of supplying” in-city demand, unavoidably create such “surplus product.”  Appx. 50 

(Ohio Constitution, Article XVIII, Section 6.)   

In the same vein, in 1974, this Court rejected the argument that municipal utilities have an 

implied right under Article XVIII to exercise sovereign power outside city limits.  See Britt v. City 

of Columbus, 38 Ohio St. 2d 1, 10, 309 N.E.2d 412, 417 (1974) (finding no such implied power, 

even if it would be “undoubtedly economically and, possibly, politically advantageous”).  It held 
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that Article XVIII neither contained nor implied a broad extraterritorial eminent-domain power for 

municipal utilities.  Id. at 10–11. 

As with Hance, the principles of Britt apply squarely here.  Interpretations of Article XVIII 

that expand municipal-utility powers by implication 

[are] foreclosed by the decisions of this court holding that the power 
to “contract with others for any such product or service” confers 
authority to contract solely for the purchase by the municipality of 
utility products or services for its inhabitants.* * *   

We conclude, therefore, that since the power of eminent domain 
claimed in this appeal is for purposes other than supplying a public 
utility product or service to a municipality or its inhabitants, such 
claimed power is not within the eminent domain authority granted 
municipalities by Section 4. 

(Emphasis added.)  Britt, 38 Ohio St.2d at 9, 309 N.E.2d at 417 (citations omitted).  Implied powers 

under Article XVIII may not be created by judicial extrapolation, and municipal utilities have no 

power to operate outside the city for “purposes other” than the sole purpose enumerated in the 

Ohio Constitution.  As explained in more detail below, Britt’s reasoning—forbidding implied 

power for “purposes other” than to supply in-city demand—cannot be reconciled with the Eighth 

District’s erroneous “other purposes” doctrine.  See Proposition of Law No. 3, infra. 

In 1996, presented with another attempt to expand municipal-utility power, this Court 

ordered the PUCO to probe behind an alleged sham transaction.  There, a public utility used the 

City of Cleveland as “a straw man to effectuate a sale of electricity for the sole purpose of 

circumventing the Certified Territory Act.”  Cleveland Elec. Illum. Co. v. Pub. Util. Comm’n., 76 

Ohio St. 3d 521, 526, 668 N.E.2d 889 (1996).  The plaintiff alleged that a PUCO-regulated utility 

sold electricity to the City of Cleveland, which then resold the electricity under supposed Article 

XVIII powers.  Id. at 521.  At the pleading stage, this Court held that those allegations were enough 
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to state a colorable claim that the City of Cleveland abused its Article XVIII power to facilitate a 

PUCO-regulated utility’s violation of the Certified Territories Act.  Id. at 526. 

Before Toledo Edison, this Court consistently discouraged attempts to circumvent the Ohio 

Constitution’s limitations on the commercial power of municipal utilities.  It construes municipal-

utility powers narrowly to prevent disruptions of the state’s carefully regulated markets for utility 

service.  Toledo Edison stands squarely within that tradition. 

2. This Court Held in Toledo Edison that Article XVIII Prohibits Sales 
Outside City Limits from an Artificial Surplus. 

The Court’s unbroken chain of precedents narrowly construing municipalities’ Article 

XVIII power continued in Toledo Edison.  There, the central question was whether Article XVIII, 

Sections 4 and 6 empower a municipal utility to serve customers outside the city through a three-

step artifice: purchasing excess electricity that was not needed within the city; calling that 

electricity a “surplus”; then reselling it outside municipal boundaries.  See Toledo Edison, 90 Ohio 

St.3d at 291–92, 737 N.E.2d 529.  The answer, based on the Ohio Constitution’s plain language 

through the textual analysis laid out above, was no.  See id. at 293 (“[W]e hold that Sections 4 and 

6 of Article XVIII of the Ohio Constitution, read in pari materia, preclude a municipality from 

purchasing electricity solely for the purpose of reselling it to an entity that is not within the 

municipality’s geographic limits.”).  Such a transaction creates and then draws on an “artificial 

surplus”—which is no surplus at all for purposes of Article XVIII.  Id.  With that in mind, this 

Court held that the constitutional “prohibition includes a de facto brokering of electricity, i.e., 

where a municipality purchases electricity solely to create an artificial surplus for the purpose of 

selling the electricity” outside the municipality.   Id.   

Under Toledo Edison, if a municipality acquires electricity to sell it outside the city, it has 

created an artificial surplus that threatens to circumvent the aims of Article XVIII.  Id.  Such a 
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utility effectively converts itself into an unregulated “de facto broker” of electricity, competing 

unfairly with heavily regulated public utilities like CEI.  Id.  Municipal utilities, like all other state 

instrumentalities, are not allowed to evade clear constitutional text—including the word “surplus,” 

which this Court expressly held was “critical” to the meaning of Section 6.  Id. at 292. 

Toledo Edison aligns with the long line of Supreme Court authority discussed above, 

carefully confining a municipal utility’s right to compete outside city limits.  That right extends 

only to surplus electricity that arises incidentally or unavoidably from the utility’s service of 

municipal customers.  See also Ohio Power Co. v. Vill. of Attica, 23 Ohio St. 2d 37, 44, 261 N.E.2d 

123 (1970) (holding that under Section 4, “a municipality may contract with … a corporation to 

supply electric power for the use of the municipality and its inhabitants”) (emphasis added).  As 

this Court has repeatedly insisted, the framers gave municipal utilities the power to serve suburban 

customers only if a genuine surplus arises from the utility’s operations to supply the city’s own 

inhabitants.  Toledo Edison at 292–93. 

B. CPP Can Readily Avoid Purchasing Any Excess Electricity. 

As the trial court found, “CPP has the flexibility to increase or reduce its electrical supply 

through various contracts and commitments.”  Appx. 36 (Finding of Fact No. 7).  CPP has never 

contested this finding or argued that it was against the weight of the evidence.  That is because the 

record conclusively establishes that CPP has no generation facilities imposing capital risk, and no 

significant inflexible contracts that might create a kilowatt-hour supply outstripping actual 

demand.  CPP’s only effective commitment is to purchase what its customers use, as determined 

on the real-time market. 

Never in this litigation has CPP claimed that it is ever stuck with extra electricity.  

Nor could it.  CPP can avoid purchasing every kilowatt hour of its putative electricity “surplus.”  

The only reason it purchases that electricity is to supply customers like the City of Brooklyn.  
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Indeed, as just one example, the record is clear that CPP entered into a ten-year contract to supply 

Brooklyn despite .  (See CEI MSJ, Dkt. 90, Ex. M.)   

Accordingly, the record developed in the trial court makes plain that any surplus CPP 

possesses is an “artificial surplus”—an amount CPP acquires only so it can resell it outside 

Cleveland’s boundaries.  On a daily basis, CPP buys electricity that immediately flows outside 

Cleveland.  CPP does not buy that excess for any constitutionally authorized purpose.  These 

showings compel the conclusion that CPP is violating Article XVIII, entitling CEI to summary 

judgment.   

1. CPP’s Flexible Portfolio Shows That Any Surplus Must Be Artificial. 

CPP consistently touts the diversity and flexibility of its “supply portfolio,” which “consists 

of a variety of market energy purchases of various quantities and terms from a variety of wholesale 

market-based suppliers.”  (CPP MSJ, Dkt. 59, at 6.)  But this portfolio approach to building CPP’s 

electricity supply has another effect:  it ensures that CPP’s electricity supply never needs to be any 

larger than what its customers in Cleveland will use. 

CPP’s portfolio consists of  

. (See CEI MSJ, Dkt. 90, Ex. C, 

2018 AMP Memo at 2; see also CPP MSJ Reply, Dkt. 96, Ex. A, Bentine Aff. ¶ 24.)  

This diversified portfolio allows CPP to effortlessly reduce supply in real time, rendering a genuine 

electricity surplus impossible.  And CPP’s expert admits that, if CPP found itself with less 

electricity than required to supply Cleveland, it could make “spot market purchases * * * on the 

PJM market to make up for any shortfalls.”  (CPP MSJ Reply, Dkt. 96, Ex. 1, Bentine Aff. ¶ 29.) 

See also Appx. 36 (Finding of Fact No. 7).  Further, CPP “could rely totally on PJM’s market to 

purchase power for its residents.”  (Id., Ex. 1 to Ex. A, Bentine Report at 31.)  Because the PJM 
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market is entirely liquid, this fact by itself shows that CPP never needs to purchase more electricity 

than the amount used inside Cleveland.   

Indeed, “[a]voiding the potential for excess supply has become significantly easier for 

electric utilities in the last twenty years, such that a competently run utility now faces no likelihood 

of such an excess supply.”  (CEI MSJ, Dkt. 90, Ex. A, Farley Aff. ¶ 4.)  CPP’s supply never needs 

to grow above 100% of Cleveland’s in-city demand, and any excess supply is artificial:  created on 

purpose to serve customers outside Cleveland.  (Id. ¶ 20.)   

CPP can readily tailor its procurement portfolio to match actual municipal demand.  The 

portfolio’s current size—larger than the amount that CPP’s customers in Cleveland consume—is 

readily avoidable, and is constitutionally ineligible for resale. 

2. Without Any In-City Need to Do So, CPP Continues to Enter New 
Transactions that Give It Access to Even More Electricity. 

Even as CPP’s existing arrangements are more than sufficient to procure the electricity 

used by CPP’s in-city customers, CPP continues to enter new contracts to give it access to still 

more electricity.  And it resells large amounts of the resulting electricity to customers outside 

Cleveland—a fact that CPP does not dispute.   

In a clear example of CPP’s unconstitutional brokering, it arranged to purchase some of 

the electricity from a new generation project expressly to serve customers outside Cleveland.  

(CEI MSJ, Dkt. 90, Ex. D, Henderson E-mail.)  CPP’s records establish that it knew that it was 

buying this additional electricity for that purpose, and indeed would have had no use for it 

otherwise.  On December 20, 2016, a Cuyahoga County official wrote CPP to propose the 

following option:  “An additional amount of solar (up to 1Mw) is added to the project and Brooklyn 

agrees to be the customer/buyer for it through a long term contract and to help market CPP to 

residents.”  (Id.)  CPP’s then-Commissioner, Ivan Henderson, responded:  “Looks good from 
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CPP’s point of view.”  (Id.)  He did not acknowledge that the Ohio Constitution prohibits CPP 

from arranging to acquire electricity only to sell it to a customer, like the City of Brooklyn, outside 

Cleveland. 

Later,  

  

 

 

  (See CEI MSJ, Dkt. 

90, Ex. V,  E-mail.)     

3. Several CPP Purchase Contracts Are Completely Unnecessary to Serve 
Cleveland’s Residents, Irrefutably Demonstrating CPP’s 
Unconstitutional Artificial Surplus. 

 

 

 

  

 

In each instance, CPP purchases an amount 

of electricity that it proceeds to sell outside city limits, violating Article XVIII, Sections 4 and 6. 

CPP admits that in 2017, of its total sales to all customers, it delivered 3.23%, or 49.7 

million kilowatt-hours, to customers outside Cleveland.  (CPP MSJ, Dkt. 59 at 12.)   

: 

 
 

See CEI MSJ, Dkt. 90, Ex. C, 2018 AMP Memo at 2.)  
CPP had the option to forgo those purchases without any shortfall in service to its 
Cleveland customers.     
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  (Id.)  CPP had the option to forgo this 

contract or any purchases under it.     

 
(Id.)  Again, CPP could have forgone 

this contract or any purchases under it. 

 
  (Id.)  CPP had the option 

to forgo this contract.         

Each of these contracts did nothing to help Cleveland serve its municipal needs.  Instead, they 

served only to enable CPP to sell electricity to customers outside city limits.   

Again, Section 6 authorizes a public utility to operate only “for the purpose of supplying 

the service or product thereof to the municipality or its inhabitants.”  Appx. 50 (Ohio Constitution 

Article XVIII, Section 6).  Likewise, Section 4 permits a public utility to acquire electricity product 

only “to be supplied to the municipality or its inhabitants.”  Appx. 49 (id. Section 4).  

CPP’s purchases under each of these contracts violates the Ohio Constitution, because it did not 

need to buy electricity under any of these five contracts in order to serve its customers within city 

limits. (See, e.g., CEI MSJ, Dkt. 90, Ex. I, AMP Svcs. Agt. (allowing for more electricity orders 

to the extent of CPP’s requirements).)  Each of them could only serve the purpose of creating an 

artificial surplus for resale outside city limits.  See also Hance, 169 Ohio St. at 463, 159 N.E.2d 

741 (finding unconstitutional further acquisitions of electricity once the city’s needs were met, 

since it “can only be for the creation of a greater surplus for sale outside the city”).  

4. Even as CPP Acquires More Long-Term Suburban Customers,  
 It Can Serve Them Only By Building 

on Its Unconstitutional Artificial Surplus. 

The record shows that CPP enters into long-term contracts with customers outside 

Cleveland, promising to provide electricity for a decade or even more.  (See, e.g., CEI MSJ, Dkt. 

90, Ex. M, Brooklyn Contract.)  It does so without any basis to anticipate possessing any “surplus 
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product” within Article XVIII’s meaning.  In the Brooklyn contract, for example, CPP agreed to 

provide electricity for ten years (with options to extend the term) at prices guaranteed to undercut 

CEI’s state-mandated rate.  (Id. Ex. M, Brooklyn Contract at Article 9.)  The contract provides 

CPP no option to terminate; in every relevant sense, this sale to a customer outside Cleveland has 

already been made.  (Id.)   

  (Id. Ex. L, 

.)    

Under the Ohio Constitution, sales outside city limits are allowed only if a surplus exists 

in the first place.  CPP’s extraterritorial sales put the constitutional cart before the horse.  Rather 

than finding itself stuck with excess power that it cannot use within Cleveland—a genuine 

surplus—and then seeking to sell that excess, CPP commits to sell outside Cleveland first, and 

then arranges to obtain the electricity it has already pledged to supply.  That approach inverts the 

logic of Article XVIII, Section 6, and is precisely what Toledo Edison forbids.  See Toledo Edison, 

90 Ohio St.3d at 293, 737 N.E.2d 529 (“prohibition” on “de facto brokering” by municipal 

utilities).     

C. CPP’s Constitutional Violation Causes Exactly the Unfair Competition Feared 
by the Framers and This Court. 

CPP never attempted to defend its surplus under the correct reading of Toledo Edison and 

Hance.  As shown above, that surplus is plainly artificial:  CPP never has to possess any electricity 

beyond what its customers in Cleveland use.  Even if by chance CPP obtained extra, the wholesale 

markets allow CPP to return it readily.  (CEI MSJ, Dkt. 90, Ex. A, Farley Aff. ¶¶ 24–25, 29.)   

CPP cannot pass the Toledo Edison test.  But the Eighth District’s holding, with its new 

“other purposes” doctrine, gave CPP a new path to engage in the same unfair competition that the 

Constitution and Toledo Edison forbid.  Specifically, if the Eighth District’s doctrine were to stand, 
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CPP and other municipal utilities could circumvent Article XVIII with a menu of pretexts for 

artificial surpluses, citing “other purposes” not authorized by the Ohio Constitution.  Not only does 

this doctrine lack any basis in the text of Article XVIII or this Court’s precedent; the Court of 

Appeals also failed to acknowledge the highly disruptive impact its new rule would have on the 

market and Ohio’s regulatory framework. 

1. CPP Cherrypicks Large, Energy-Intensive Customers Outside the 
City. 

Ohio’s Certified Territories Act prohibits public utilities like CEI from picking and 

choosing their customers.  Instead, public utilities must serve all customers within their assigned 

territories equally.  Moreover, public utilities are subject to extensive PUCO regulation, including 

rate regulation.  By contrast, when operating outside municipal limits, municipal utilities like CPP 

can choose the customers to which they offer electricity.  Further, municipal utilities are exempt 

from the PUCO’s rules and regulations.  See R.C. 4933.83(A).  (CPP MSJ Reply, Dkt. 96, Ex. 1 

to Ex. A, Bentine Report at 18 (“[t]he PUCO does not regulate rates or service of municipal electric 

systems”).)  They receive this exemption so they can readily serve their municipal customers, with 

direct accountability to voters within the municipality.   

Here, CPP is exploiting its municipal exemption to target large commercial customers 

outside Cleveland, with no accountability to others outside Cleveland not offered discount 

incentives.  This disrupts the mix of customers in CEI’s certified territory, in a way the PUCO 

cannot predict or manage.  Such an expansion of CPP’s footprint undermines the PUCO’s role in 

regulating electricity service and prices.  Cherrypicking preferred customers, while undercutting 

tariff prices without the regulatory burden that CEI must shoulder, is exactly the unfair competition 

the Toledo Edison Court foresaw and sought to prevent.   
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2. CPP’s Unregulated Activity Outside City Limits Disrupts the 
Competitive Balance and Harms the Public Interest. 

In Toledo Edison, this Court observed that public utilities like CEI “are subject to 

substantial regulatory controls by the Public Utilities Commission of Ohio, including regulation 

of rates.”  90 Ohio St.3d at 293, 737 N.E.2d 529.  CPP, on the other hand, can set prices without 

outside supervision, and can even guarantee a fixed discount off the CEI tariff rate for former CEI 

customers who sign long-term CPP contracts.  (CEI MSJ, Dkt. 90, Ex. M, Brooklyn Contract at 

Article 9.)  The “other purposes” doctrine will unleash municipal competition outside the cities, 

beyond the reach of the PUCO, disrupting Ohio’s regulatory regime. 

This Court has held that decisions of this significance, with ripple effects throughout the 

marketplace, must conform to the constitutional text rather than arise from judicial inference.  Britt, 

38 Ohio St. 2d at 10–11, 309 N.E.2d 412 (rejecting the theory that “the framers of Section 6, and 

the people in its adoption, intended to leave to implication a conferral of power upon a municipality 

of substantial impact beyond the municipality, with the attendant right of the municipality to 

exercise such power for its own benefit unfettered by any legislative control”) (emphasis added).  

The Eighth District’s “other purposes” doctrine for municipal-utility power, derived with no 

explanation from constitutional text that does not support it, cannot stand.  Instead, the Court 

should enforce existing law to prevent the “unfair competition” foreseen by the framers and by 

this Court in 2000.  See Toledo Edison at 293. 

D. Because There Is No Genuine Dispute That CPP Buys Electricity Solely for 
Resale Outside Cleveland, Summary Judgment for CEI is Appropriate. 

Article XVIII requires that all CPP’s purchases be made for the purpose of providing 

electricity within city limits.  See Appx. 49 (Ohio Constitution, Article XVIII, Section 4).  But as 

the record shows, CPP’s chosen procurement strategy effectively guarantees that all of CPP’s 

surpluses are artificial—among other reasons, because CPP can meet its demand by purchasing 
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electricity in real time, under its requirements contracts.  CPP simply has no reason to purchase 

the electricity it sells outside Cleveland, other than to sell it outside Cleveland.  In light of the 

overwhelmingly clear record on this point, the Court of Appeals should have remanded to the trial 

court with instructions to (a) grant summary judgment for CEI and (b) issue a declaratory judgment 

in CEI’s favor.   

Instead of allowing municipal utilities to devise “other purposes” to circumvent the Ohio 

Constitution, the appropriate declaration would give effect to Toledo Edison’s anti-brokering rule 

in the context of today’s highly liquid wholesale markets.  Given the current undisputed facts about 

CPP’s conduct, the declaration should state that CPP may not sell electricity outside Cleveland’s 

municipal limits unless one of the following conditions is met: (1) CPP owns and operates the 

generation facilities that produce the electricity to be sold outside the City of Cleveland (and none 

of CPP’s customers within the City of Cleveland is being served with electricity purchased from a 

separate entity); or (2) the electricity to be sold outside Cleveland derives from an unavoidable 

surplus left over from a transaction necessary to supply customer needs within the City of 

Cleveland.  Overwhelming evidence establishes CPP’s constitutional violation and entitles CEI to 

summary judgment as to liability, and a declaration such as the one proposed by CEI enforcing 

Article XVIII’s constraints. 

Proposition of Law No. 3 

A municipal utility violates Article XVIII, Sections 4 and 6 if it buys any amount of electricity for 
a purpose other than supplying that electricity to itself or its inhabitants, then sells the resulting 

excess to customers outside city limits 

At its core, the Eighth District’s denial of summary judgment to CEI stemmed from its 

view that the Ohio Constitution authorizes municipal utilities to purchase electricity for “other 

purposes” besides supplying a municipality or its inhabitants.  Appx. 27 (¶ 36).  This was error.   
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As this Court has made clear, implied municipal-utility powers cannot be so easily inferred.  

Britt, 38 Ohio St.2d at 10, 309 N.E.2d 412.  Such powers do not arise merely because an activity 

outside city limits may be “economically [or], possibly, politically advantageous.”  Id.  Instead, the 

law requires a “compelling necessity” for the activity, so that the utility may fulfill its only purpose, 

to “provide services to the municipality or its inhabitants.”  Id.  And the circumstances creating 

that necessity must be unavoidable, not contrived by the municipality itself.  Id.; see also id. at 9 

(holding that “since the power * * * claimed in this appeal is for purposes other than supplying a 

public utility product or service to a municipality or its inhabitants, such claimed power is not 

within the eminent domain authority granted municipalities by Section 4”) (emphasis added). 

Here, even if some “other purpose” besides actual necessity to supply the municipality and 

its inhabitants motivated CPP’s acquisition of excess electricity (of which there is no evidence in 

the record to support), that rationale could not justify the constitutional violation.  The Eighth 

District erred in holding otherwise.  This Court has identified the narrow conditions under which 

a court may derive any implied municipal-utility power from the text of the Ohio Constitution, and 

those conditions are not met here. 

A. Half a Century Ago, Britt Foreclosed the Eighth District’s “Other Purposes” 
Doctrine. 

The effect of the Court of Appeals’ ruling was to identify new “purposes” for municipal 

procurement of utility products:  by way of example only, “considerations such as cost, risk 

mitigation, economies of scale, environmental impact, and reliability.”  Appx. 29 (¶ 39).   These 

considerations stray far beyond the only purpose authorized by Article XVIII—namely, acquiring 

supply for “the municipality or its inhabitants.”  Whether or not they represent good policy, they 

do not arise from the text of the Ohio Constitution.  See generally Ohio River Power Co. v. City of 

Steubenville, 99 Ohio St. 421, 424–25, 124 N.E. 246 (1919) (“grants of power must be strictly 
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construed, * * * the enumeration of certain powers presupposes the exclusion of all others, 

and * * * an incident to a grant does not imply a grant of power” to a municipality); cf. Johnson v. 

Microsoft Corp., 106 Ohio St St.3d 278, 2005-Ohio-4985, 834 N.E.2d 791, ¶ 14 (“The Ohio 

General Assembly, and not this court, is the proper body to resolve public policy issues.”). 

In discovering new purposes for municipal-utility operations, the Eighth District failed to 

use the framework for analysis that this Court has established for implied municipal powers under 

Article XVIII of the Ohio Constitution.  See Britt, 38 Ohio St.2d at 10–11, 309 N.E.2d 412 

(rejecting proposed implied municipal power outside city limits, for lack of any “compelling 

necessity” for it in order to serve enumerated constitutional purposes).  Indeed, with its praise for 

“economies of scale,” Appx. 29 (¶ 39),  the Court of Appeals effectively held that CPP could do 

whatever was economically advantageous, even though this Court explicitly rejected such 

reasoning a half century ago.  See  Britt at 10 (a municipal power may not be implied from the fact 

that it is “undoubtedly economically * * * advantageous”). 

In Britt, a municipal utility claimed that its power of eminent domain allowed it to 

“appropriate property outside the municipality for the purpose of [selling more] services[] solely 

to nonresidents.”  Britt at 5.  It drew this inference from a pair of constitutional phrasings, even 

though neither of them endowed the utility with any purpose besides the power to supply in-city 

demand.  This Court rejected that adventurism, holding in no uncertain terms that the utility’s 

power to operate was “expressly restricted” to obtaining “products or services [that are] to be 

supplied to the municipality or its inhabitants.”  Id. at 8.  A municipal utility simply may not 

operate “for purposes other than supplying a public utility product or service to a municipality or 

its inhabitants.”  Id. at 9. 
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The Britt Court explained clearly, almost a half-century ago, that municipalities can have 

unenumerated powers only when exercising the power in question is actually necessary to serve a 

constitutional purpose.  Id. at 10.  And the Court confined any such implied power carefully:  the 

implied power can reach “only to the extent of the necessity, and that necessity must arise from the 

nature of things over which the [municipality] has no control, and not from a necessity created by 

such [municipality] for its convenience or economy.”  (Emphasis added.)  Id. (quoting Vill. of Blue 

Ash v. City of Cincinnati, 173 Ohio St. 345, 352, 182 N.E.2d 557 (1962)).  Discretionary initiatives 

cannot give municipalities unenumerated power beyond their borders. 

Here, the text of Section 4—the sole source of municipal-utility purchasing power—cannot 

reasonably be construed as the Eighth District read it.  See Appx. 49.  When, as here, a municipality 

can buy the exact amount of electricity consumed, Section 4 does not empower a municipality to 

purchase more electricity than its constituents use in order to enhance revenue or advance other 

objectives through extraterritorial sales.  Because there is no explicit power to pursue those “other 

purposes,” such a power can be implied only under the Britt framework.  Accordingly, a municipal 

utility may acquire a genuine surplus only when it is “necessary” for supplying the municipality 

and its inhabitants, and “only to the extent of the necessity.”  Id.   

Britt forecloses the Eighth District’s discovery of expansive municipal-utility powers.  

The lower court hypothesized, for example, that “economies of scale” from an unbounded growth 

strategy outside the city could lead to lower prices for Cleveland ratepayers.  Appx. 29 (¶39).  No 

record evidence supports this idea.  But even if true, that hypothesis does not give CPP a basis to 

go beyond what Article XVIII allows, or enhance its profits through unconstitutional brokering.  

This Court has specifically held that considerations of economy or profit cannot create municipal 

authority to acquire utility products to sell outside the city.  Id.  The sole constitutional purpose of 
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the municipal utility is to acquire supply for “the municipality or its inhabitants.”  Britt, 38 Ohio 

St.2d at 10, 309 N.E.2d 412.  Only activities that are truly necessary for that aim, without factoring 

in the city’s discretionary preferences, are allowed outside city limits.   

As the Britt Court put it:  “the [Section 4] power to ‘contract with others for any such 

product or service’ confers” upon a municipality the authority to purchase “utility products or 

services for its inhabitants.”  (Emphasis added.)  Id. at 9.  CPP is overstepping its constitutional 

bounds, and no “other purpose” untethered to in-city demand for electricity can justify it.  Thus 

even if they were shown to exist, no benefits associated with any “other purposes” could excuse 

CPP’s constitutional violation.  Under the Ohio Constitution, serving in-city demand is the only 

purpose that justifies a municipal utility’s purchase of electricity.  Neither a municipal utility, nor 

the Eighth District may infer from constitutional silence any other authorized purposes.     

This result fits the constitutional order.  In matters having effects outside their borders, 

municipalities are governments of enumerated and circumscribed powers.  Historical shifts do not 

change this fundamental fact, and new policy agendas, whether related to economics, the 

environment, or looming new risks, do not alter the constitutional framework.  “A constitution 

cannot be made to mean different things at different times. Although the policy of one age may ill 

suit the policy of another, the Constitution must not be subject to such fluctuations. If it becomes 

undesirable in a present age, it should be amended.”  Blue Ash, 173 Ohio St. at 350, 182 N.E.2d 

557.  Municipalities are authorized to advance social-policy agendas within their own borders.  

The Ohio Constitution does not empower municipal utilities to do so for the entire state.   

B. Allowing CPP’s Conduct Would Undermine the PUCO by Unleashing All 85 
of Ohio’s Municipal Utilities to Sell Product Anywhere. 

The Court of Appeals relied on its expansive reading of “other purposes” in Article XVIII 

to deny summary judgment for CEI.  Appx. 29–30 (¶¶ 39–42).  But CPP never actually asserted 



 

 - 38 - 

“other purposes” as a rationale for its acquisition of excess electricity.  Instead, CPP relied on a 

different public-policy argument to justify its sales outside Cleveland from an artificial surplus:  it 

contended that competition is always good in and of itself for the state.  (See CPP MSJ Reply, Dkt. 

59, at 38 (“the simple fact is that the public benefits when customers have choices, they win”).)  

But in codifying the state’s policy judgments in favor of regulated electricity markets, the General 

Assembly disagreed.   

Rather than unfettered competition on price alone, the state’s top policy priority is to 

“[e]nsure the availability to consumers of adequate, reliable, safe, efficient, nondiscriminatory, and 

reasonably priced retail electric service.”  R.C. 4928.02(A).  Neither history nor law supports 

CPP’s praise of conduct that amounts to unfair competition on price alone—all the more so 

because this Court already disapproved the “competition” that CPP touts.  See Toledo Edison, 90 

Ohio St. 3d at 293, 737 N.E.2d 529 (“To allow municipalities the unfettered authority to purchase 

and then resell electricity to entities outside their boundaries could create unfair competition for 

the heavily regulated public utilities.”). 

The constitutional drafters and Ohio’s legislature established a balance between regulation 

and competition for Ohio’s electricity customers.  The General Assembly has enacted statewide 

policy through the Certified Territories Act, which seeks to ensure the viability of public utilities 

and empower the PUCO to protect Ohio’s consumers and control prices.  Market outcomes alone 

do not determine the fate of any ratepayer, and high standards of quality and reliability are 

mandated subject to the judgment of the General Assembly.   

The State’s policy thus favors regulation, not laissez-faire competition by unregulated 

entities who pick and choose their customers and their territories.  The many public benefits of 

PUCO regulation are well-established.  These include transparency and consistency in the 
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ratemaking process; the guarantee of reliable service for all customers, regardless of their location 

or size; and accountability for infrastructure investment, service, and safety.  But importantly, this 

regime does not apply to municipal utilities, which enjoy a limited carve-out, subject to 

constitutional limitations on municipal power.  See R.C. 4933.83(A).  If the Eighth District’s “other 

purposes” test is allowed to stand, nothing will stop municipal utilities from pursuing the ever-

greater “economies of scale.”  See Appx. 29 (¶ 39).  The Eighth District’s non-textual exceptions 

will swallow the Toledo Edison rule.   

Unregulated competition by municipal utilities, free from PUCO oversight, will disrupt the 

regulatory framework.  Because they are exempt from the rate-setting process, if municipal utilities 

are allowed to compete unfettered across an unlimited territory, they will distort the marketplace, 

undermining public utilities’ crucial economies of scale and leading to tariff increases.  The Eighth 

District’s “other purposes” theory will touch off a wave of unfair competition, gradually leaving 

behind customers who will have to pay higher prices to make up for the loss of larger, energy-

intensive customers.  The PUCO, lacking subject-matter jurisdiction over CPP and its 84 

counterparts, will be powerless to intervene or control the effects on the market.  The novel “other 

purposes” doctrine, unsupported by law, threatens to disrupt the market for electricity service 

statewide—a structure that grew from a series of tradeoffs and compromises that has been 

legislatively and administratively fine-tuned in Ohio over many decades.  To prevent this 

unwinding of the framers’ legacy, this Court should reverse the Eighth District’s discovery of 

implied municipal power, without limit, in Article XVIII. 

CONCLUSION 

As it has so many times before, the Court is called on in this case to defend the 

constitutional balance between statewide and municipal authority, and to ensure that municipal 

utility powers are appropriately circumscribed.  The text of the Ohio Constitution resolves the 
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dispute.  Municipal utilities venturing outside city limits are limited to commercial activity that is 

unavoidable to advance their sole authorized purpose—supplying product to the municipalities 

and their inhabitants.  CEI respectfully requests that the Court reverse the Eighth District’s novel 

“other purposes” holding, and instruct the trial court to enter summary judgment for CEI.   
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elected for the unexpired term of the 

in an even numbered year that occurs 
more than forty days after the vacancy 
has occurred; provided, that when the 
unexpired term ends within one year 
immediately following the date of 

such unexpired term shall not be held 
and the appointment shall be for such 
unexpired term. All vacancies in other 

unexpired term in such manner as may 
be prescribed by this constitution or by 
law.

(1905, am. 1947, 1954, 1970, 1976)

REPEALED. Referred to present 
incumbents. 

§3
(1905, rep. 1953)

Article XVIII: Municipal 
Corporations

§1 Municipal corporations are hereby

such corporations having a population

all others shall be villages. The method
of transition from one class to the other
shall be regulated by law.

(1912)

General laws for incorporation 
and government of municipalities; 
additional laws; referendum. 

§2 General laws shall be passed to
provide for the incorporation and
government of cities and villages; and

additional laws may also be passed 
for the government of municipalities 
adopting the same; but no such 
additional law shall become operative 
in any municipality until it shall have 
been submitted to the electors thereof, 

voting thereon, under regulations to be 
established by law.

(1912)

Municipal powers of local self-
government. 

§3 Municipalities shall have authority
to exercise all powers of local self-
government and to adopt and enforce
within their limits such local police,
sanitary and other similar regulations,

(1912)

Acquisition of public utility; 
contract for service; condemnation. 

§4 Any municipality may acquire,
construct, own, lease and operate
within or without its corporate limits,
any public utility the product or service
of which is or is to be supplied to the
municipality or its inhabitants, and
may contract with others for any such
product or service. The acquisition
of any such public utility may be by
condemnation or otherwise, and a
municipality may acquire thereby the
use of, or full title to, the property and
franchise of any company or person
supplying to the municipality or its
inhabitants the service or product of
any such utility.

(1912)
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Referendum on acquiring or 
operating municipal utility. 

§5 Any municipality proceeding to
acquire, construct, own, lease or operate 
a public utility, or to contract with any
person or company therefor, shall act
by ordinance and no such ordinance

its passage. If within said thirty days
a petition signed by ten per centum of
the electors of the municipality shall

thereof demanding a referendum on

until submitted to the electors and
approved by a majority of those voting
thereon. The submission of any such
question shall be governed by all the
provisions of section 8 of this article
as to the submission of the question of
choosing a charter commission.

(1912)

Sale of surplus product of municipal 
utility. 

§6 Any municipality, owning or
operating a public utility for the
purpose of supplying the service or
product thereof to the municipality or
its inhabitants, may also sell and deliver
to others any transportation service of
such utility and the surplus product
of any other utility in an amount not

of the total service or product supplied
by such utility within the municipality,

limitation shall not apply to the sale of
water or sewage services.

(1912, am. 1959)

Home rule; municipal charter. 

§7 Any municipality may frame
and adopt or amend a charter for its
government and may, subject to the
provisions of section 3 of this article,
exercise thereunder all powers of local
self-government.

(1912)

Submission and adoption of proposed 
charter; referendum 

§8 The legislative authority of any city
or village may by a two-thirds vote
of its members, and upon petition of
ten per centum of the electors shall
forthwith, provide by ordinance for
the submission to the electors, of
the question, “Shall a commission
be chosen to frame a charter.” The
ordinance providing for the submission
of such question shall require that it
be submitted to the electors at the next
regular municipal election if one shall
occur not less than sixty nor more than
one hundred and twenty days after its
passage; otherwise it shall provide for
the submission of the question at a
special election to be called and held
within the time aforesaid. The ballot
containing such question shall bear
no party designation, and provision
shall be made thereon for the election
from the municipality at large of

commission to frame a charter; provided 
that a majority of the electors voting
on such question shall have voted in

shall be submitted to the electors of the
municipality at an election to be held at

and within one year from the date of its
election, provision for which shall be
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