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1.

ISSUE PRESENTED

Did the Rockingham Superior Court (Ruoff, J.) correctly hold that
the New Hampshire Department of Safety was immune from suit
pursuant to RSA 541-B:19, I(b) where the undisputed material facts
established that the State acted with due care?



TEXT OF RELEVANT AUTHORITIES

RSA 541-B:19, Exceptions

L. Without otherwise limiting or defining the sovereign immunity
of the state and its agencies, the provisions of this chapter shall
not apply to:

a. Any claim which is based upon the exercise of a legislative or
judicial function.

b. Any claim based upon an act or omission of a state officer,
employee, or official when such officer, employee, or official
is exercising due care in the execution of any statute or any
rule of a state agency.

c. Any claim based upon the exercise or performance or the
failure to exercise or perform a discretionary executive or
planning function or duty on the part of the state or any state
agency or a state officer, employee, or official acting within
the scope of his office or employment.

d. Any claim arising out of an intentional tort, including assault,
battery, false imprisonment, false arrest, intentional mental
distress, malicious prosecution, malicious abuse of process,
libel, slander, misrepresentation, deceit, invasion of privacy,
interference with advantageous relations, or interference with
contractual relations, provided that the employee whose
conduct gives rise to the claim reasonably believes, at the
time of the acts or omissions complained of, that his conduct
was lawful, and provided further that the acts complained of
were within the scope of official duties of the employee for
the state.



STATEMENT OF THE FACTS

In the early morning hours of May 13, 2016, Ian MacPherson
(“MacPherson”) shot Manchester Police Officers Ryan Hardy and Matthew
O’Connor (“Plaintiffs) while they were searching for MacPherson in
connection with a recent robbery and responding to a “shots fired” call.
Appx. 19; Appx. 11 64, 144-47, 150-51.!

MacPherson’s Purchase of the Firearm

MacPherson purchased the firearm, a handgun, from Chester Arms,
LLC (“Chester Arms”) approximately six weeks earlier. Appx. I 57, 69. In
the State of New Hampshire, a handgun purchaser must undergo a
background check performed by the Department of Safety, Division of
State Police, Permits and Licensing Unit (“Gun Line” or “State™). Id. at 59,
121. The purpose of the background check is to ensure that the purchaser is
not disqualified from possessing or owning a weapon pursuant to 18 U.S.C.
§ 922(g). Id. at 59, 121, 127; see also 28 C.F.R. § 25.6.

The background check is as follows: first, a potential purchaser must
fill out a federal form (“Form 4437”), which requests identifying
information and asks the purchaser questions about his or her eligibility to
obtain a firearm. Appx. II 117-20, 121. The seller of the firearm (the
Federal Firearm Licensee, or “FFL”) relays the information to the Gun
Line, which then performs an initial background check through various

federal and state databases, including the III (which houses fingerprint-

P“Appx.1 > refers to the Appellant’s Appendix I and page number;
“Appx. I __” refers to the Appellant’s Appendix Il and page number;

“SA 7 refers to the State’s Addendum to this Brief and page number; and
“PB__” refers to the Plaintiffs’ Brief and page number.



supported criminal records), the NCIC (which houses warrants and wants),
and the NICS Index (which lists individuals who are federally prohibited
from possessing a firearm). /d. at 59, 121-22, 127; see also 28 C.F.R. §
25.4. That initial check can result in three statuses: DENY, PROCEED
(also known as APPROVE), or DELAY. Appx. 11 59, 122; see also 28
C.F.R. § 25.2. If a purchase is denied, the firearm may not be transferred.
28 C.F.R. § 25.2. When a purchase is allowed to proceed, the firearm may
be transferred immediately. /d. The delay of a transfer permits the Gun Line
to research the transferee further. /d. If after three business days of research
the Gun Line does not provide a deny answer, the seller may transfer the

firearm to the transferee. Id.
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STATEMENT OF THE CASE

On or about July 30, 2018, Plaintiffs filed two individual suits
alleging Negligent Entrustment against the State and Chester Arms and
Negligence Per Se against the State. Appx. I 8.2

On August 2, 2021, Chester Arms filed a Motion for Summary
Judgment asserting, in part, that Plaintiffs’ claims were barred by RSA
508:21. Id. at 53. Plaintiffs filed an objection, contending that that if RSA
508:21 1s read to bar Plaintiffs’ claims, the statute would be
unconstitutional pursuant to N.H. Const. Pt. 1, art. 14. Id. at 508. On
October 8, 2021, the State filed a Limited Response to Plaintiffs’ Objection
to Chester Arms, LLC’s Motion for Summary Judgment, asserting that the
Superior Court should uphold the constitutionality of RSA 508:21 because
the statute treats all plaintiffs uniformly and injured plaintiffs may bring
suit against direct tortfeasors. Id. at 856-61.

On October 4, 2021, the State filed its own Motion for Summary
Judgment, asserting that: (1) the State cannot be held liable for negligent
entrustment where it did not entrust any chattel to MacPherson; (2) there
exists no independent common law duty to support a theory of negligence
per se; (3) the Brady Act does not create a standard of care for conducting
background checks, but rather, for the sale of a firearm; (4) assuming the
existence of a duty, the State was not derelict in such a duty where

I : (5) the State
was immune under the Firefighter’s Rule, as codified in RSA 507:8-h; and

2 1t appears Plaintiff O’Connor’s Complaint is not included in the Appendix, however, his
complaint is largely identical to that of Plaintiff Hardy’s and on November 28, 2018, the
Superior Court granted Chester Arms’ Assented-To Motion to Consolidate.
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(6) the State enjoyed immunity from Plaintiff’s claims pursuant to RSA
541-B:19, I(b) where it acted with due care in executing its statutory and
administrative functions. Appx. Il 42-56.

On November 3, 2021, Plaintiffs filed their objection, stating that the
Gun Line assumed a duty to conduct background checks, and then failed to

exercise reasonable care to complete MacPherson’s background check. /d.

at 358-61. Plaintiffs also argued that the Gun Line ||
e
e -
I Jid not need to supply chattel to be

liable for negligent entrustment, and was not entitled to immunity under
RSA 541-B:19, I(b) or the Fireman’s Rule. Id. at 361-75.
On December 13, 2021, the State filed its Reply, clarifying that

N
I . (1 the State

was immune from negligence in uploading information to the NICS
database pursuant to 18 U.S.C. § 922(t)(6), and that the Firefighter’s Rule
applied to this matter. /d. at 519-30.

On February 11, 2022, the Superior Court (Ruoff, J.) issued its order
on both defendants’ motions for summary judgment. SA 44-61. As to
defendant Chester Arms, the court held that RSA 508:21 was constitutional
and precluded Plaintiffs’ claims. SA 52-55. As to the State, the court held
that the Gun Line acted with due care in carrying out the background check

because it completed the investigation prior to the three-day delay period in

federal statute and it was |G
1
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SA 55-61. The court found that the State need not deny access to a firearm
based on mere allegations of mental illness because it would be inconsistent
with federal regulation and the State Constitution. SA 60. Thus, the State
was entitled to immunity pursuant to RSA 541-B:19, I(b).

On March 7, 2022, Plaintiffs filed two motions to reconsider the
Superior Court’s order: one as to Chester Arms and one as to the State.
Appx. 1 1013, 1054. In their Motion to Reconsider the court’s Order
pertaining to the State, Plaintiffs asserted five alleged errors of fact or law
the Court made in reaching its decision:

a. RSA 126-AA:2 was not in effect at the time of the 2016

shootings;

b. The State did not exercise due care;

c. The State is not entitled to immunity;

d. The court employed an improper legal standard; and

e. The court overlooked material contested facts.
Id. at 1054-62. On March 25, 2022, the State filed its Objection, asserting
that the court made no error of law or fact in reaching its decision. /d. at
1146. The State argued that while RSA 126-AA:2 was not in effect at the
time of the shooting, an identical provision was passed in 2016 through
RSA 126-A:5. Id. at 1147-48. The State further argued that any error of fact
was not material to the court’s decision and that the court employed the
appropriate legal standard for “due care.” Id. at 1148-52.

On April 4, 2022, Plaintiffs filed a Reply to the State’s Objection
asserting that RSA 126-A:5 was effective April 5, 2016—seventeen days
after MacPherson attempted to purchase the firearm and four days after

MacPherson actually obtained the firearm. Appx. II 598-600. Further,
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Plaintiffs argued that the language of RSA 126-A:5 was inapplicable and
conflicted with the Protection of Lawful Commerce in Arms Act. Id.
Plaintiffs finally argued that the State did not act in good faith to prevent
the sale of the firearm to MacPherson. /d. at 600-02. On April 14, 2022, the
State filed a Surreply, clarifying that the State had submitted evidence
outside of RSA 126-AA:2 and 126-A:5 demonstrating that the Gun Line
]
1d. at 632-36.

In an Order dated May 16, 2022, the Rockingham County Superior
Court (Ruoff, J.) denied Plaintiffs’ Motions to Reconsider. SA 62-86. As to
the State, the court acknowledged that it did err in relying upon RSA 126-
AA:2. SA 76-78. However, the court held that the State still acted with due
care where it requested court records and was not obligated to request
records from agencies that were unable to provide assistance. SA 78-83.
The court also noted that the appropriate standard for immunity must be
more than mere negligence, and even if it were mere negligence, “because
no disqualifying information has ever been presented in the record, the
NHDOS could not be found to have acted negligently in failing to change
Mr. MacPherson’s status to Denied.” SA 84-86. The court also held that the
question of immunity was appropriate for summary judgment. SA 85-86.

The instant appeal followed.
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SUMMARY OF THE ARGUMENT

This case arises out of the egregious actions of Ian MacPherson.
Plaintiffs performed their duties courageously to protect the citizens of New
Hampshire and take MacPherson into custody the night they were shot on
duty. Plaintiffs now seek redress from the State for failing to prevent the
sale of the firearm used in the shooting. But the State did not have access to
sufficient information to deny MacPherson access to a firearm.

The Superior Court correctly held that the Gun Line acted with due
care in performing the background check on MacPherson. The Gun Line
completed each mandatory obligation under federal regulation as the State’s
Point of Contact for handgun purchasers. The State also completed an

optional search of available files by requesting records from local law

enforcement and the district court. ||
|

|
I (e State did not have access to any information sufficient to

deny the sale.

In fact, such a disqualifying record plainly did not exist at the time

of the background check and shooting: ||
.
|
|
I A f(tcr years of discovery, Plaintiffs have not produced any
record of disqualification. To be sure, || NG
-
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I [ Plaintiffs hope to change these standards, it is a
task best left for the legislature and not through court action.

Accordingly, this Court should uphold the Superior Court’s grant of
summary judgment in favor of the Commissioner of the Department of

Safety where the Gun Line acted with due care and no disqualification

existed in MacPherson’s background.
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STANDARD OF REVIEW

“In reviewing the trial court’s grant of summary judgment, [the
Court] consider[s] the affidavits and other evidence, and all inferences
properly drawn from them, in the light most favorable to the non-moving
party.” Camire v. Gunstock Area Comm’n, 166 N.H. 374, 376 (2014)
(quotation omitted). The Court will affirm the grant of summary judgment
if there is no genuine issue of material fact, and if the moving party is
entitled to judgment as a matter of law. Id. The Court “review][s] the trial
court’s application of the law to the facts de novo.” Id. Additionally, the
issue of immunity is a question of law, which is reviewed de novo. Farrelly

v. City of Concord, 168 N.H. 430, 448 (2015).
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ARGUMENT

THE STATE IS ENTITLED TO IMMUNITY PURSUANT TO
RSA 541-B:19, I(b) BECAUSE IT ACTED WITH DUE CARE
IN PERFORMING THE BACKGROUND CHECK.

Plaintiffs’ claims against the State fail as a matter of law because the
State is immune from suit when its employees, officers, and/or officials
exercise due care in the execution of any statute or rule. RSA 541-B:19,
I(b). In New Hampshire, the State is immune from suit in its courts without
its consent. Sousa v. State, 115 N.H. 340, 342 (1975). New Hampshire
codified the doctrine of sovereign immunity in 1978 through RSA chapter
99-D, adopting sovereign immunity “as the law of the state,” unless a
statute provides an exception. Tilton v. Dougherty, 126 N.H. 294, 298
(1985). As such, “courts lack subject-matter jurisdiction to hear any action
against the State unless the legislature has prescribed the terms and
conditions by which it consents to be sued.” Lorenz v. N.H. Administrative
Office of the Courts, 152 N.H. 632, 634 (2006). While the legislature has
now permitted injured parties to assert certain claims against the State, it
has also reserved to the State immunity for certain governmental activities.
See generally RSA 541-B:19. One of these immunities is found in RSA
541-B:19, I(b) for “[a]ny claim based upon an act or omission of a state
officer, employee, or official when such officer, employee, or official is
exercising due care in the execution of any statute or any rule of a state
agency.” RSA 541-B:19, I(b).

Ordinarily, “[t]he test of due care is what reasonable prudence would
require under similar circumstances.” Caliri v. State Dep 't of Transp., 136

N.H. 606, 610 (1993). However, “reasonable” has a particular meaning in
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the context of immunity. “For immunity purposes, the failure to act
‘reasonably’ must connote more than mere negligent actions. If it did not,
immunity would serve no purpose because if an official were not negligent,
he would not be liable at all and there would be no need for immunity.”
Farrelly, 168 N.H. at 445. Thus, in order to pierce immunity, the Plaintiffs
must demonstrate that State officials acted recklessly or wantonly. /d.

Further, immunity is an entirely appropriate issue to be decided on
summary judgment. “[T]he purpose of immunity is to operate as a bar to a
lawsuit, rather than as a mere defense against liability, and is effectively
lost if a case is erroneously permitted to go to trial.” Everitt v. General
Elec. Co., 156 N.H. 202, 221 (2007). As such, “[s]overeign immunity is a
jurisdictional question[.]” Conrad v. N.H. Dep 't of Safety, 167 N.H. 59, 70
(2014). Indeed, the Court in Farrelly evaluated the defendants’ recklessness
on a Motion for Summary Judgment. 168 N.H. at 447.

Plaintiffs state that the Superior Court erred in finding that immunity
was appropriate for summary judgment, ignoring the breadth of caselaw to
the contrary, above, by citing Cloutier v. Great Atlantic & Pac. Tea Co.,
Inc., 121 N.H. 915 (1981), which does not touch upon immunity at all.
Plaintiffs state that there are disputed material facts regarding the
reasonableness of the Gun Line’s efforts in conducting the background
check, but as explained below, Plaintiffs’ arguments are unavailing because
the Superior Court noted a number of ways the Gun Line acted with due
care, and Plaintiffs presented no evidence to dispute these facts. See
Pennichuck Corp. v. City of Nashua, 152 N.H. 729, 739 (2005)
(“Conclusory assertions do not satisfy the burden in opposing summary

judgment. A dispute of fact is ‘genuine’ if the evidence is such that a
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reasonable fact finder could return a verdict for the nonmoving party.”
(citations and brackets omitted)). Further, Plaintiffs implement the incorrect
standard by analyzing the State’s actions under a mere negligence standard
rather than a reckless or wanton standard. The Superior Court correctly held
that the State was entitled to summary judgment as a matter of law because

it acted with due care, and thus, was immune from suit.

A. The State acted with due care in performing the background
check.

Pursuant to RSA 159-D:1, “[t]he department of safety may become
the point of contact for the federal government for the purposes of the
National Instant Criminal Background Check System (NICS).” As a Point
of Contact (“POC”), the Gun Line “receive[s] NICS background check
requests from FFLs, check[s] state or local record systems, perform[s]
NICS inquiries, determine[s] whether matching records provide
information demonstrating that an individual is disqualified from
possessing a firearm under Federal or state law, and respond|[s] to FFLs
with the results of a NICS background check.” 28 C.F.R. § 25.2. Per federal
regulation, a POC must receive the request for a background check from the
FFL and then transmit the request to the NICS section of the FBI. 28 C.F.R.
§ 25.6(d). “When the NICS [section] receives an inquiry from a POC, it
will search the relevant databases (i.e., NICS Index, NCIC, III) for any
matching record(s) and will provide an electronic response to the POC.” 28
C.F.R. § 25.6(f). Then, a POC will “confirm any matching records; and
[n]otify the FFL that the transfer may proceed, is delayed pending further
record analysis, or is denied.” 28 C.F.R. § 25.6(g). A POC “may also



N
(98]

conduct a search of available files in state and local law enforcement and
other relevant record systems.” 28 C.F.R. § 25.6(e) (emphasis added).

Here, the Gun Line conducted a proper background check regarding
MacPherson’s gun purchase. As further explained in section II, below,
there were no disqualifiers in MacPherson’s record. However, even if there
were disqualifiers, the Gun Line acted with due care in performing the
background check as outlined in federal regulation and is therefore entitled
to immunity.

The Gun Line performed its mandatory functions by receiving the

background request form and transmitting it for an initial background

check. The initial background check |

I | fact, the results of the
background check were provided to Plaintiffs in discovery and || | IR

| w

. The Gun Line also ran an

| w



optional state record check, G

The Gun Line then continued to perform its mandatory

responsibilities || NG /s further outlined below,

I | is at this

point—when the Gun Line had requested available records from local

agencies and the courts ||| N (hat the Gun
Line had satisfied its federally regulated obligations as the POC in New

Hampshire for background checks.

However, the Gun Line [
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Plaintiffs argue that the Superior Court improperly employed a
balancing test in assessing the Gun Line’s actions. However, the court’s
Order on the Motion to Reconsider outlines the exact facts the court relied
upon to conclude that the Gun Line acted with due care, with no mention of
any weighing factors. SA 78-83.

Further, Plaintiffs analyze the State’s actions under an ordinary

negligence standard. PB 37. Plaintiffs argue that the Gun Line “\j NN



I P 33. As described above, the Gun Line did
reasonably mvestigate MacPherson’s background. || SN

I | uither, requesting aid from the FBI's

Bureau of Alcohol, Tobacco, and Firearms (“ATF”) would have been

futile. While the ATF is a partner in law enforcement, the fact remains that

there was |
I

the Superior Court said, “The failure to reach out to an organization with no

discernable ability to provide assistance cannot support a finding that the

Gun Line failed to exercise due care.” SA 80. R

Ju—
=
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=
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Finally, reaching out to MacPherson would have been fruitless as he

had already made a statement that he was fit to own a fircarm. |

I [ hc Form warns potential purchasers that making any false
statement 1s a crime punishable as a felony. /d. at 118. || GG

In sum, the Gun Line could not access || N
B 'hc Gun Line cannot be held to a standard where they

are required to initiate litigation to seck ||| | S SN 2nd there is
no legal support for this assertion. The Gun Line acted with due care in the
performance of the background check. Unfortunately, background checks
cannot prevent every potentially dangerous individual from obtaining a
firearm. However, this does not mean that the Gun Line failed to use due
care in its investigation. “[L]aw enforcement by its nature is susceptible to
provoking the hostilities and hindsight second-guessing by those directly
interacting with police as well as by the citizenry at large.” Everitt, 156
N.H. at 217. Here, even hindsight shows that the Gun Line appropriately
performed the background check. As outlined above, the undisputed
material facts demonstrate that the Gun Line acted with due care and was
not negligent in performing its federally regulated duties, much less
reckless or wanton. Thus, the Gun Line is entitled to immunity pursuant to

RSA 541-B:19, I(b).
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B. The State is immune from suit for failure to supply information
to the NICS database.

Plaintiffs contend that because the Gun Line has the authority and
ability to enter information into the NICS Index, it should have done so to
prevent MacPherson from obtaining a firearm. PB 34-37. As detailed
below, there were no disqualifiers to submit to the NICS Index. However,
even if there existed a disqualifier of which the Gun Line was aware, the
State is immune from liability for failure to submit information to the NICS
system. 18 U.S.C. § 922(t)(6). Federal law provides:

Neither a local government nor an employee of the Federal
Government or of any State or local government, responsible
for providing information to the national instant criminal
background check system shall be liable in an action at law for
damages—
(A) for failure to prevent the sale or transfer of a firearm to
a person whose receipt or possession of the firearm is
unlawful under this section; or
(B) for preventing such a sale or transfer to a person who
may lawfully receive or possess a firearm.

1d. Here, Plaintiffs allege that the Gun Line should have submitted certain
information to the NICS Index, which would have prevented the sale or
transfer to MacPherson. PB 34-37. However, pursuant to federal statute,
even if MacPherson was disqualified from possessing a firearm, the State is
expressly immune from suit for failure to upload information to the NICS
Index.

Further, the Gun Line had no disqualifier to submit. Plaintiffs cite
the NICS Law Enforcement Guide as proof that the Gun Line should have

entered information into the NICS system regarding MacPherson. PB 34.



Plaintiffs would have the Gun Line deny a firearm ||  EEINEEEE



II.

To the extent the Superior Court erred in determining that the State
acted with due care, that error is harmless where the Superior Court
identified another basis that “independently compel[s]” summary judgment.
McNair v. McNair, 151 N.H. 343, 355 (2004). Namely, in its Order on the
Motions to Reconsider, the court found that “the record does not show the
existence of any documentation that would have disqualified MacPherson
from purchasing a firearm.” SA 84. The court further stated that “because
no disqualifying information has ever been presented in the record, the
NHDOS could not be found to have acted negligently in failing to change
Mr. MacPherson’s status to Denied.” SA 85. Thus, to the extent the State

did not exercise due care as described above, it did not act recklessly where

there was no disqualifying event in MacPherson’s || NN
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CONCLUSION

In sum, the Gun Line acted with due care when it performed its

federally regulated duties as a POC. Thus, for the foregoing reasons, the

State respectfully requests that this Honorable Court affirm the judgment

below.

The State requests a fifteen-minute oral argument.

December 5, 2022

Respectfully Submitted,

COMMISSIONER, NEW HAMPSHIRE
DEPARTMENT OF SAFETY

By its Attorneys,

JOHN M. FORMELLA,
ATTORNEY GENERAL

and

ANTHONY J. GALDIERI,
SOLICITOR GENERAL

/s/ Jessica A. King

Jessica A. King, Bar No. 265366
Assistant Attorney General

New Hampshire Department of Justice
Transportation and Construction Bureau
33 Capitol Street

Concord, NH 03301-6397

(603) 271-3675
Jessica.A.King@doj.nh.gov
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The State of Netow Hampshire

ROCKINGHAM COUNTY SUPERIOR COURT
RYAN HARDY & MATTHEW O’CONNOR
V.
NEW HAMPSHIRE DEPARTMENT OF SAFETY & CHESTER ARMS, LLC
Docket No. 218-2018-CV-828
ORDER

Plaintiffs Ryan Hardy and Matthew O’Connor brought this action against
Defendants Chester Arms, LLC (“Chester Arms”) and the New Hampshire Department
of Safety ("“NHDOS"), asserting claims for negligent entrustment and negligence per se.
See Doc. 1 (Compl.). Defendants now move for summary judgment. See Docs. 42
(Chester Arms’ Mot. Summ. J.) and 61 (NHDOS’ Mot. Summ. J.). For the following
reasons, the Court GRANTS Defendants’ motions for summary judgment.

BACKGROUND

Chester Arms is a Federal Firearms Licensee (“FFL") with a retail location in
Derry, New Hampshire. See Doc. 59 (Consol. State. Material Facts — Chester Arms) |
1. On March 19, 2016, lan MacPherson sought to purchase a gun from Chester Arms.
Id. 9] 8. Mr. MacPherson eventually decided to purchase a Smith & Wesson, Model
SD40VE, .40 caliber semi-automatic pistol (the “Pistol”). Id. 9] 12. He also attempted to
purchase a fifty-round box of Magtech, .40 caliber target ammunition. 1d. §] 14. In order
to proceed with the sale, a Chester Arms employee asked Mr. MacPherson to provide a
form of identification and to complete Bureau of Alcohol Tobacco and Firearms (“ATF”)

Form 4473. Id. 1 15. An ATF Form 4473 requires potential firearms buyers from FFL

This is a Service Document For Case: 218-2018-CV-00828
Rockingham Superior Court
2/14/2022 10:44 AM
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dealers to provide the purchaser’s name, date of birth, address, and other identifying
information. Doc. 82 (Consol. State. Material Facts — NHDOS) ][ 3, 5. Mr.
MacPherson initially provided a previous address on the ATF Form 4473, along with his
identification card. Doc. 59 |[] 15—16. After noticing the form had the wrong address,
the employee shredded the first form and required Mr. MacPherson to fill out another
form with his current address. Id. §[{] 16, 18. Mr. MacPherson complied and filled out a
second form. Id.  17.

After Mr. MacPherson completed the new form, the employee contacted
NHDOS'’s Permits and Licensing Unit, known as the Gun Line, to complete the required
background check. Id. {[{[ 5, 19. “Pursuant to state law, the Gun Line is partial point of
contact in . . . New Hampshire for the federal National Instant Criminal Background
Check System (“NICS”).” Doc. 82 [ 8. “NICS is a national system that checks available
records to determine if prospective firearm transferees are disqualified from receipt of
firearms.” Id. 9. In New Hampshire, all potential firearms transferees seeking to
purchase a handgun from an FFL are required to undergo an NICS background check.
Id. 9 11. Based on federal law, the Gun Line may approve, deny, or delay a firearm
transfer. Id. [ 13.

In this case, the Gun Line did not provide an immediate response to Chester
Arms’ inquiry. Doc. 59 q[ 20. After nearly a half an hour, the Gun Line informed the
Chester Arms employee that the sale was given a “delay” status. Id. §68. The
employee asked the Gun Line for the reason for the delay, but the Gun Line informed
her that it could not provide her such information. Id.  69. The employee informed Mr.

MacPherson the transaction was delayed, which meant that it would take several more
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days to process. Doc. 59 [ 72. Indeed, once the transaction is put on a “delay” status,
an FFL is required to wait until after three business days before it may proceed with the
transaction. Doc. 82 [ 23. The employee offered to take Mr. MacPherson’s phone
number to call him if the sale could be completed. Doc. 59 [ 72. Mr. MacPherson
asked for a receipt, took a Chester Arms business card, and provided his phone number
before leaving the store. Id. [ 73.

In fact, the Gun Line delayed the transfer to conduct further research regarding
Mr. MacPherson’s misdemeanor crimes of domestic violence in order to determine
whether they met the requisite victim relationship to disqualify him from purchasing a
firearm. Doc. 82 {[f] 19-21. On March 23, 2016, the Gun Line sent a fax to the
Merrimack Police Department (the “MPD”) requesting information related to three
simple assault arrests and a disorderly conduct arrest found during its search. Doc. 82
11 24. The MPD responded by faxing police reports concerning the criminal charges. Id.
1 25. The reports showed that none of Mr. MacPherson’s “NICS hits” disqualified him
from taking possession of the firearm because they did not meet a victim relationship
requirement prescribed by federal law. Id. ] 26.

Also on March 23, 2016, the Gun Line sent a fax to Merrimack District Court
asking for docket information concerning the criminal charges. Id. §27. The next day,
Detective Scott Park of the MPD sent the Gun Line a fax stating:

Merrimack Police have been made aware that [Mr. MacPherson] has

attempted to purchase a firearm at a retail outlet in Chester. Merrimack

Police have had many dealings with [Mr.] MacPherson to including having

been made aware through family members that he has been diagnosed with

schizophrenia. [Mr.] MacPherson has displayed on many occasions

delusional behavior which should serve as significant concern should he
obtain a firearm.
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Id. 9 30. However, the Gun Line was unable to obtain supporting documentation
regarding Mr. MacPherson’s mental health diagnosis. Id. 61. On March 29, 2016, the
Gun Line received case summaries from the Merrimack District Court concerning the
criminal charges. Id. 32. The case summaries showed Mr. MacPherson had been
found or pled guilty to all the charges which produced NICS hits and that he had once
been evaluated for competence to stand trial but was allowed to enter a plea after that
evaluation. |d. q[{] 32-38.

While the delay was still in place but after the required three business days, on
April 1, 2016, Mr. MacPherson returned to Chester Arms. Doc. 59 [ 80. Chester Arms’
owner required Mr. MacPherson to complete another ATF Form 4473 due to an
incorrect date on the previous form. Id. §[{] 84, 86. Thereafter, Chester Arms
transferred the firearm to Mr. MacPherson. Id. § 86. Over a month later, on May 13,
2016, Mr. MacPherson used the firearm to shoot Plaintiffs, who are both Manchester
police officers. Id. 1 91. After the shooting, ATF agents obtained Mr. MacPherson’s
ATF Form 4473 from Chester Arms. Id. § 93. The Gun Line continued the delay status
on Mr. MacPherson’s transaction until the day he was indicted for the shooting, at which
point the Gun Line changed the status to denied. Id.  97. Neither Chester Arms nor
any Chester Arms employee was ever charged, indicted, or convicted of any state or
federal crimes related to the transfer of the firearm to Mr. MacPherson. Id. [ 89.

LEGAL STANDARD

Summary judgment shall be granted where “there is no genuine issue as to any
material fact” and “the moving party is entitled to judgment as a matter of law.”

RSA 491:8-a, lll. “A fact is material if it affects the outcome of the litigation under the
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applicable substantive law.” Lynn v. Wentworth by the Sea Master Ass’n, 169 N.H. 77,

87 (2016). In deciding the motion, the Court assesses “the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affidavits filed” by
the parties. RSA 491:8-a, lll. The Court must consider the evidence, and all
reasonable inferences therefrom, in the light most favorable to the non-moving party.

See Stewart v. Bader, 154 N.H. 75, 85 (2006). The movant bears the burden of proving

that no genuine issue of material fact exists, and that it is entitled to judgment as a
matter of law. See id. at 86; see also RSA 491:8-a, Ill.
ANALYSIS

Defendants now move for summary judgment. See Docs. 42, 61. Chester Arms
argues, among other things, that it is immune from civil liability lawsuits in accordance
with RSA 508:21. Doc. 42 q 3. Similarly, NHDOS contends, among other things, that it
is immune from Plaintiffs’ claims pursuant to RSA 541:B-19, I(b). Doc. 61 q[[ 1-2.
Plaintiffs object. See Docs. 52, 69.

. Chester Arms’ Motion for Summary Judgment

In support of its Motion for Summary Judgment, Chester Arms advances two
arguments: (1) RSA 508:21 grants it immunity from civil lawsuits so long as it has not
been convicted of a felony in relation to the firearms transfer at issue; and (2) the
Protection of Lawful Commerce in Arms Act (“PLCAA”) also prohibits Plaintiffs’ lawsuit.
See Doc. 42 ||| 3—4. In response, Plaintiffs contend: (1) Chester Arms waived its
defense under RSA 508:21; (2) RSA 508:21 does not apply as this case is not a
“qualified civil liability action”; (3) if RSA 508:21 does bar Plaintiffs’ claims, the statute is

unconstitutional; and (4) the PLCAA does not prohibit Plaintiffs’ lawsuit. See Doc. 52.
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Whether RSA 508:21 precludes Plaintiffs’ claims is a question of statutory

interpretation. “Statutory interpretation is a question of law . . . .” McCarthy v.

Manchester Police Dep’t, 168 N.H. 202, 207 (2015). The Court “first look[s] to the

language of the statute itself, and, if possible, construe[s] that language according to its
plain and ordinary meaning.” 1d. The Court “interpret[s] legislative intent from the
statute as written and will not consider what the legislature might have said or add
language that the legislature did not see fit to include.” Id. In doing so, the Court
“construe[s] all parts of a statute together to effectuate its overall purpose and avoid an
absurd or unjust result.” Id. “Moreover, [the Court] do[es] not consider words and
phrases in isolation, but rather within the context of the statute as a whole.” Id. “This
enables [the Court] to better discern the legislature’s intent and to interpret statutory
language in light of the policy or purpose sought to be advanced by the statutory
scheme.” |d.

RSA 508:21 provides that “a qualified civil liability action shall not be brought in
any state court.” A “qualified civil liability action’ means a civil action . . . brought by any
person against a . . . seller . . . of a qualified product, for damages resulting from the
criminal or unlawful use of a qualified product by the person or a third party.” RSA
508:21(1)(d). However, a qualified civil liability action “shall not include an action
brought against a . . . seller . . . convicted of a felony under state or federal law, by a
party directly harmed by the felonious conduct.” Id. A “[qg]ualified product’ means a
firearm or ammunition or a component part of a firearm or ammunition, manufactured in
compliance with federal and state law, that has been shipped or transported in

intrastate, interstate, or foreign commerce.” RSA 508:21(l)(c).
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In light of the foregoing, RSA 508:21 only confers immunity if three conditions are
met. First, Chester Arms must have acted as a “seller” of a “qualified product.” See id.
Second, the civil action must seek to recover for damages resulting from the criminal
use of that “qualified product” by a third party. See id. Finally, the “seller” must not
have been convicted of felonious conduct in connection with the events underlying the
civil action. See id. If all three conditions are met, RSA 508:21 entitles the seller to
immunity from suit.

In this case, Chester Arms sold a qualified product—the Pistol—and thus meets
the first condition. See Doc. 59 [ 1, 12. In addition, Plaintiffs claim damages arising
from the criminal use of the Pistol by a third party, and thus the second condition is also
satisfied. See Doc. 19 70 (“Chester Arms, LLC proximately caused harm to Officer
Hardy . . . to include the physical injuries to Officer Hardy and all injuries naturally
flowing from” the transfer of the Pistol to Mr. MacPherson). Further, neither Chester
Arms nor any Chester Arms employee has been convicted of felonious conduct in
relation to the transfer of the Pistol to Mr. MacPherson, and thus the third condition is
also satisfied. See Doc. 59 [ 89. For these reasons, Chester Arms is entitled to
immunity under the plain language of RSA 508:21.

Notwithstanding the foregoing, Plaintiffs argue Chester Arms: (1) waived its
immunity because it was not pled or preserved in the answer and brief statement of
defenses; and (2) RSA 508:21 is unconstitutional on its face and as applied to this case.
The Court will address each argument in turn.

First, Plaintiffs argue Chester Arms waived “any defense that would be available

to it under [RSA 508:21.]" Doc. 53 at 24. However, Plaintiffs mischaracterize RSA
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508:21 as an affirmative defense. Indeed, as stated above, RSA 508:21 specifically

provides that “[a] qualified civil liability action shall not be brought in any court.”

(emphasis added). As such, if an action is found to be a qualified civil liability action
under RSA 508:21, the Court lacks authority to adjudicate it. Unlike an affirmative
defense, “[a] party may challenge subject matter jurisdiction at any time during the
proceeding . . . and may not waive subject matter jurisdiction.” In re D.O., 173 N.H. 48,
51 (2020). The Court therefore cannot conclude that Chester Arms waived its right to
immunity under RSA 508:21.

Next, Plaintiffs argue that RSA 508:21 is unconstitutional. “In reviewing a
legislative act, [the Court] presume[s] it to be constitutional and will not declare it invalid

except upon inescapable grounds.” Huckins v. McSweeney, 166 N.H. 176, 179 (2014).

“In other words, [the Court] will not hold a statute to be unconstitutional unless a clear
and substantial conflict exists between it and the constitution.” Id. “As such, a statute
will not be construed to be unconstitutional when it is susceptible to a construction
rendering it constitutional.” 1d. “When doubts exist as to the constitutionality of a
statute, those doubts must be resolved in favor of its constitutionality.” 1d.
“A party may challenge the constitutionality of a statute by asserting a facial

challenge, an as-applied challenge, or both.” 1d. (quotation omitted). “A facial challenge
is a head-on attack of a legislative judgment, an assertion that the challenged statute
violates the Constitution in all or virtually all, of its applications.” 1d. “To prevail on a

facial challenge to a statute, the challenger must establish that no set of circumstances

exists under which the Act would be valid.” Id. “An as-applied challenge, on the other
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hand, concedes that the statute may be constitutional in many of its applications, but
contends that it is not so under the particular circumstances of the case.” Id.

In this case, Plaintiffs assert both a facial challenge and an as-applied challenge
to RSA 508:21. See Doc. 53 at 33 (“RSA 508:21 is Unconstitutional if Read to Bar
Plaintiffs’ Claim”), 33—-34 (“Thus, RSA 508:21 violates the due process aspect of the
New Hampshire Constitution . . . by depriving victims of negligent misconduct by
firearms industry actors like Chester Arms of any remedy without providing any rational
substitute.”). The Court begins by addressing Plaintiffs’ as-applied challenge “because,
if the statute[ ] [is] constitutional as applied to . . . [P]laintiff[s], then, by necessity, both of
[their] challenges must fail.” Huckins, 166 N.H. at 180.

Part I, Article 14 states:

Every subject of this state is entitled to a certain remedy, by having recourse

to the laws, for all injuries he may receive in his person, property, or

character; to obtain right and justice freely, without being obliged to

purchase it; completely, and without any denial; promptly and without delay;
conformably to the laws.
N.H. CONST. pt. I, art. 14. “The purpose of this provision is to make civil remedies

available and to guard against arbitrary and discriminatory infringements upon access to

courts.” Huckins v. McSweeny, 166 N.H. 176, 180 (2014). “The right to a remedy is not

a fundamental right, but is relative and does not prohibit all impairments of the right of
access.” Id. This article “is basically an equal protection clause in that it implies that all
litigants similarly situated may appeal to the courts both for relief and for defense under
like conditions and with like protection and without discrimination.” Id. at 181.
Accordingly, the Court “addresse][s] alleged violations of a litigant’s right to a remedy

and to equal protection by engaging in a single analysis.” Id.
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Here, Plaintiffs first contend that RSA 508:21 violates Part |, Article 14 because
“[i]t precludes [them] from any right to recovery against Chester Arms unless or until
Chester Arms has been convicted of a felony . . . at which point it would almost
certainly be judgment proof.” Doc. 53 at 33. However, similar arguments were
“squarely rejected” in Huckins. 166 N.H. at 180-81. In that case, the plaintiff argued
that although he could maintain a personal injury action against a third-party
responsible for his injuries, that would be “a hollow recovery” and thus the immunities
provided by RSA 507-B:2 and RSA 507-B:5 deprived him of his right to remedy. |Id.
However, the supreme court explained that “RSA 507-B:2 and RSA 507-B:5 d[id] not
infringe upon the plaintiff's statutory or common law rights to bring a direct claim
against the alleged tortfeasor .. ..” Id. at 181. Thus, the court held that “the plaintiff

ha[d] not been deprived of his right to a remedy under the New Hampshire

Constitution.” Id. Here, like the plaintiff in Huckins, Plaintiffs have legal recourse to

recover damages from the party allegedly responsible for their injury: Mr. MacPherson.
Accordingly, they have not been deprived of their right to a remedy under the New
Hampshire Constitution. See id.

Next, Plaintiffs contend that RSA 508:21 violates equal protection because
“identically situated plaintiffs are treated totally differently based on the identity of the
instrument that cause their harm.” See Doc. 53 at 34. Specifically, Plaintiffs argue that
“[ulnder RSA 508:21(d), had the shooter, instead of going to Chester Arms, approached
a seller of knives, chainsaws, or fireworks while displaying identical behavioral
indicators of danger and then foreseeably used one of these other instrumentalities to

harm the Plaintiffs, Plaintiffs would have no limitation on their right of recovery.” Id

10
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(emphasis in original). Even accepting arguendo Plaintiffs’ equivalence between such
instrumentalities, RSA 508:21 remains constitutional.
“The equal protection guarantee is essentially a direction that all persons

similarly situated should be treated alike.” Lennartz v. Oak Point Assocs., P.A., 167

N.H. 459, 462 (2015) (quotation omitted). “A classification cannot be arbitrary, but must
reasonably promote some proper object of public welfare or interest.” Id. In considering
an equal protection challenge under [the] State Constitution, [the Court] must first
determine the standard of review by examining the purpose and scope of the State-
created classification and the individual rights affected.” Id. “Because the right to
recover for one’s injuries implicates an important substantive right, intermediate scrutiny
applies . ...” Id. at 462—63 (internal citations omitted). “Intermediate scrutiny . . .
requires that the challenged legislation be substantially related to an important
governmental objective.” 1d. at 463 (quotation omitted).

Here, RSA 508:21 is substantially related to an important governmental
objective: protecting the rights of its law-abiding citizens “to keep and bear arms in
defense of themselves, their families, their property, and the state.” See N.H. Const. pt.

1, art. 2-a; see also District of Columbia v. Heller, 544 U.S. 570, 630 (2008). RSA

508:21 is substantially related to that purpose because it seeks to protect firearms
sellers and manufacturers from insolvency due to litigation arising out of the criminality
of others. See Doc. 45 Ex 19 (“This bill will protect firearm manufacturers and dealers
from suit over the criminal use of the manufacturer[‘]s non-defective product.”). Because
RSA 508:21 is substantially related to an important governmental objective, the statute

does not violate the principles of equal protection under the State Constitution.

11
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In accordance with above, and in light of the Court’s obligation to construe RSA
508:21 so that it complies with the State Constitution, see Huckins, 166 N.H. at 182, the
Court concludes that RSA 508:21 is constitutional as applied to the Plaintiffs’ claim. In
addition, because RSA 508:21 is constitutional as applied to Plaintiffs, it necessarily is

also facially constitutional. See Id. at 183; see also United States v. Tooley, 468 Fed.

Appx. 357, 359 (4th Cir. 2012) (per curiam) (“To prevail on a facial challenge, [plaintiff]
must establish that no set of circumstances exist under which the [statute] would be
valid. By finding the statute valid as applied to this plaintiff, the facial challenge fails as
well.” (quotation and brackets omitted)).

In sum, RSA 508:21 applies to bar Plaintiffs’ action against Chester Arms."
Thus, Chester Arms’ motion for summary judgment is GRANTED.

[I. NHDOS Motion for Summary Judgment

Plaintiffs have also asserted two claims against NHDOS: (1) negligent
entrustment; and (2) negligence per se. See Doc. 1. NHDOS now moves for summary
judgment on both claims, arguing, in part, that it is entitled to sovereign immunity
pursuant to RSA 541-B:19, I(b) because the Gun Line employees acted with due care
when investigating Mr. MacPherson’s application. See Doc. 62.

“In New Hampshire, the State is immune from suit in its courts without its

consent.” Lorenz v. N.H. Admin. Office of the Courts, 152 N.H. 632, 634 (2006).

“Sovereign immunity rested on a common law basis until the enactment in 1978 or RSA

Chapter 99-D, which adopted sovereign immunity ‘as the law of the state,” except where

" Having determined that Plaintiffs’ claims are barred by RSA 508:21, the Court need not reach Chester
Arms’ alternative argument that the claims are barred by the PLCAA. See Canty v. Hopkins, 146 N.H.
151, 156 (2001) (holding that the Court need not consider party’s remaining arguments where one or
more was dispositive of the case).

12
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a statute might provide an exception.” 1d. (quoting Tilton v. Dougherty, 126 N.H. 294,

298 (1985)). One such exception is for: “[a]ny claim based upon an act or omission of a
state officer, employee, or official when such officer, employee, or official is exercising
due care in the execution of any statute or rule of a state agency.” RSA 541-B:19, I(b).
“The test of due care is what reasonable prudence would require under similar

circumstances.” Caliri v. State Dep’t of Transp., 136 N.H. 606, 610 (1993). However,

“[flor immunity purposes, the failure to act ‘reasonably’ must connote more than mere

negligent actions.” Farrelly v. City of Concord, 168 N.H. 430, 445 (2015). “If it did not,

immunity would serve no purpose because if an official were not negligent, he would not
be liable at all and there would be no need for immunity.” 1d. “For the added protection
of official immunity to serve any purpose, . . . [i]t implies that the official acted with a
higher level of culpability, i.e., recklessly or wantonly.” Id.

“Because immunity provides . . . immunity from suit, rather than a mere defense
to liability, if at all possible, immunity claims are to be resolved before trial.” Conrad v.

N.H. Dep’t of Safety, 167 N.H. 59, 70 (2014); see also Hunter v. Bryant, 502 U.S. 224,

228 (“Immunity ordinarily should be decided by the court long before trial.”). “Given that
purpose of immunity is to operate as a bar to a lawsuit, it is effectively lost if a case is
erroneously permitted to go to trial.” Id. (quotation omitted). As such, “[s]overeign
immunity is a jurisdictional question[.]” 1d. at 78.

Plaintiffs argue the Gun Line did not act with due care when completing its
investigation into Mr. MacPherson. See Doc. 72 at 16—-17. Specifically, Plaintiffs allege
that the Gun Line failed to act with due care by not processing Mr. MacPherson’s

background check in a timely manner, and with respect to its investigation into whether

13
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Mr. MacPherson was diagnosed with schizophrenia. Id. NHDOS counters the Gun
Line acted properly as it had no knowledge that Mr. MacPherson was ever involuntarily
committed or adjudicated defective or otherwise disqualified from owning a firearm
under 18 U.S.C. § 922(g)(8). Doc. 62 at 16-17.

Plaintiffs first contend the Gun Line did not act with due care based on the delay
in beginning its investigation into Mr. MacPherson. The Gun Line is authorized to
“become the point of contact for federal government purposes of the [NICS].” RSA 159-
D:1. The Gun Line has assumed this role for the purchase of handguns. Doc. 82 [ 49.
“In other words, if a person wishes to purchase a handgun from a[n FFL], the Gun Line
conducts the background investigation.” Doc. 72 Ex. 1 6. To complete such check,
the Gun Line searches the NICS database to determine if a transferee is disqualified
from purchasing a firearm. Doc 82 [ 50. The Gun Line also has access to other New
Hampshire databases to search for potential disqualifiers. Id.

Here, the Gun Line received notice of Mr. MacPherson’s interest in buying a
handgun on March 19, 2016. Doc. 70 Ex. 1 § 22. During the instant search of Mr.
MacPherson’s record, a Gun Line employee learned that Mr. MacPherson was listed as
a disqualified person under the NICS Index for a misdemeanor crime of domestic
violence. Id. 1] 23, 24 (Mr. MacPherson had a criminal record that included three
simple assault convictions and one disorderly conduct conviction—which could have
been disqualifying as misdemeanor crimes of domestic violence). Knowing that
misdemeanor crimes of domestic violence were at times false denials, the Gun Line
employee delayed the transfer of the firearm in order to conduct further research. Id. |

25-26.

14
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On March 23, 2016, the Gun Line began researching Mr. MacPherson’s
application and made a request for police reports and related court case summaries
regarding Mr. MacPherson’s criminal record. Doc. 82 q[ 24. After receiving responsive
documents later that day, the Gun Line determined that none of Mr. MacPherson’s prior
convictions met the requirements to disqualify him from purchasing a firearm. 1d. q[ 26.
Therefore, despite the delay in beginning its investigation, the Gun Line concluded its
investigation into Mr. MacPherson’s criminal history prior to the date the FFL would be
allowed to sell Mr. MacPherson a weapon based on the delayed status. See id. 23
(stating Chester Arms could not transfer the firearm until after March 23, 2016
(emphasis added)). Accordingly, the Court finds the elements of RSA 541-B:19, I(b)
met with regards to Gun Line’s actions in beginning its search, and its search into Mr.
MacPherson’s criminal history.

Plaintiffs next contend the Gun Line did not act with due care when investigating
Mr. MacPherson’s mental health history. In accordance with 18 U.S.C. § 922(g)(4), it is
unlawful for a person “who has been adjudicated as a mental defective or who has been
committed to a mental institution” to possess a firearm. “[A]djudicated as a mental
defective” means that “a court, board, commission, or other lawful authority” has
determined that the individual, “as a result of marked subnormal intelligence, or mental
illness, incompetency, condition, or disease: (1) is a danger to himself or to others; or
(2) lacks the mental capacity to contract or manage his own affairs.” 27 C.F.R. 478.11.
“[Clommitted to a mental institution” means “[a] formal commitment of a person to a
mental institution by a court, board, commission, or other lawful authority,” including

involuntary commitment for “mental defectiveness,” mental iliness, or other reasons,

15
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such as drug use. Id. However, “[t]he term does not include a person in a mental
institution for observation or a voluntary admission . . ..” Id.

There is no dispute that the Gun Line is required to determine whether an
individual is allowed to possess a firearm. However, under New Hampshire law “[n]o
person, organization, department, or agency shall submit the name of any person to the
[NICS] on the basis that the person has been adjudicated a ‘mental defective’ or has
been committed to a mental institution, except pursuant to a court order issued following
a hearing in which the person participated and was represented by an attorney.” RSA
126-AA:2.

In this case, Detective Park sent a fax to the Gun Line stating:

Merrimack Police have been made aware that [Mr. MacPherson] has

attempted to purchase a firearm at a retail outlet in Chester. [MPD] hal[s]

had many dealings with [Mr.] Mac[P]herson to include having been made

aware through family members that he has been diagnosed with

schizophrenia. [Mr.] MacPherson has displayed on many occasions

delusional behavior which should serve as a significant concern should he

obtain a firearm.
Doc. 62 at 39; but see Doc. 71 at 83 (Detective Park stating he did not know if Mr.
MacPherson was ever committed for his mental health issues). Additionally, in one of
the case summaries, the Gun Line learned that Mr. MacPherson was evaluated for
competence but, after evaluation, was allowed to enter a plea. Id. at 42. Based on
these reports, the Gun Line inquired further with the court if there was anything that had
not been provided regarding Mr. MacPherson’s mental health history. Doc. 71 at 50.

However, because the Gun Line was unable to access documentation stating Mr.

MacPherson was either adjudicated a “mental defective” or committed to a mental

16
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institution, the Gun Line continued to label Mr. MacPherson’s transaction as delayed.
Id. at 55-56.

The Court finds the Gun Line acted with due care in attempting to determine if
Mr. MacPherson met the criteria under 18 U.S.C. § 922(g)(4). Indeed, the Gun Line
attempted to secure information regarding Mr. MacPherson’s mental health history
through inquiring with the court system after speaking with Detective Park. It is possible
the Gun Line could have taken additional steps, such as contacting Mr. MacPherson
directly or instituting an action under RSA 126-AA:2. However, the Court notes that
there were competing considerations at play, including protecting New Hampshire’s
citizen’s right to bear arms, the right to have privacy in one’s medical records, and the
need to comply with federal firearms regulations. Under these circumstances, the Court
cannot conclude, and no reasonable jury could find, that the Gun Line’s failure to pursue
alternative paths constituted a lack of due care.

Further, to the extent Plaintiffs contend that Mr. MacPherson should have been
denied access to a firearm based on mere allegations of his mental iliness, the Court
finds that such an action would have been inconsistent with federal regulation. See 18
U.S.C. § 922(g)(4) (requiring an adjudication as a “mental defective” or paperwork
showing an individual has been committed to a mental institution in order to deny the
individual access to a firearm). In addition, infringing on an individual’s right to keep and
bear arms based on an unsubstantiated report would not comport with the State
Constitution. See N.H. Const. pt. I, art. 2-a (“All persons have the right to keep and

bear arms in defense of themselves, their families, their property and the state.”)
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In light of the foregoing, the Court finds based upon the undisputed material facts
before it that the Gun Line investigated Mr. MacPherson’s application to purchase the
Pistol with due care. Accordingly, the elements of RSA 541-B:19, I(b) have been
satisfied, and that NHDOS is entitled to sovereign immunity. To the extent Plaintiffs
contend that the Gun Line should have greater access to resources to investigate an
applicant’s fitness to own firearms, the Court finds such an inquiry to be a legislative

and not a judicial question. See Cram v. School Bd., 82 N.H. 495, 496 (1927).

Therefore, NHDOS’s motion for summary judgment is GRANTED.
Conclusion
For the reasons outlined above, the Court GRANTS Defendants’ motions for

summary judgment.

(L 2

Hon. David W. Ruoff

Clerk's Notice of Decision

Document Sent to Parties
on 02/14/2022

Date: February 11, 2022
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The State of Netw Hampshire
ROCKINGHAM COUNTY SUPERIOR COURT

RYAN HARDY & MATTHEW O’CONNOR
V.
NEW HAMPSHIRE DEPARTMENT OF SAFETY & CHESTER ARMS, LLC

Docket No. 218-2018-CV-828

ORDER

Plaintiffs Ryan Hardy and Matthew O’Connor brought this action against
Defendants Chester Arms, LLC (“Chester Arms”) and the New Hampshire Department
of Safety (“NHDOS”), asserting claims for negligent entrustment and negligence per se.
See Doc. 1 (Compl.). On February 11, 2022, the Court granted motions for summary
judgment filed by the defendants, finding both defendants immune from liability in this
action. Plaintiffs now move for reconsideration. See Docs. 89 (Pls.” Mot. Reconsider as
to Chester Arms) and 90 (PlIs.” Mot. Reconsider as to NHDOS). For the reasons that
follow, Plaintiffs’ motions for reconsideration are DENIED.

Factual Background

The Court re-asserts the following facts as set forth in its original order on
summary judgment. Chester Arms is a Federal Firearms Licensee (“FFL”) with a retail
location in Derry, New Hampshire. See Doc. 59 (Consol. State. Material Facts —
Chester Arms) 1 1. On March 19, 2016, lan MacPherson sought to purchase a gun
from Chester Arms. Id. 8. Mr. MacPherson eventually decided to purchase a Smith &

Wesson, Model SD40VE, .40 caliber semi-automatic pistol (the “Pistol”). 1d.  12. He

This is a Service Document For Case: 218-2018-CV-00828
Rockingham Superior Court
6/14/2022 7:57 AM
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also attempted to purchase a fifty-round box of Magtech, .40 caliber target

ammunition. Id. § 14. In order to proceed with the sale, a Chester Arms employee
asked Mr. MacPherson to provide a form of identification and to complete Bureau of
Alcohol Tobacco and Firearms (“ATF”) Form 4473. Id. 1 15. ATF Form 4473 requires
potential firearms buyers from FFL dealers to provide the purchaser’'s name, date of
birth, address, and other identifying information. Doc. 82 (Consol. State. Material Facts
— NHDOS) 1] 3, 5. Mr. MacPherson initially provided a previous address on the ATF
Form 4473, along with his identification card. Doc. 59 q[{] 15-16. After noticing the form
had the wrong address, the employee shredded the first form and required Mr.
MacPherson to fill out another form with his current address. Id. [{] 16, 18. Mr.
MacPherson complied and filled out a second form. Id. § 17.

After Mr. MacPherson completed the new form, the employee contacted
NHDOS'’s Permits and Licensing Unit, known as the Gun Line, to complete the required
background check. Id. {[{[ 5, 19. “Pursuant to state law, the Gun Line is partial point of
contact in . . . New Hampshire for the federal National Instant Criminal Background
Check System (“NICS”).” Doc. 82 8. “NICS is a national system that checks available
records to determine if prospective firearm transferees are disqualified from receipt of
firearms.” Id. 9. In New Hampshire, all potential firearms transferees seeking to
purchase a handgun from a FFL are required to undergo an NICS background
check. Id. q 11. Based on federal law, the Gun Line may approve, deny, or delay a
firearm transfer. 1d. § 13.

In this case, the Gun Line did not provide an immediate response to Chester

Arms’ inquiry. Doc. 59 [ 20. After nearly a half an hour, the Gun Line informed the
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Chester Arms employee that the sale was given a “delay” status. Id. 68. The
employee asked the Gun Line for the reason for the delay, but the Gun Line informed
her that it could not provide her such information. Id. § 69. The employee informed Mr.
MacPherson the transaction was delayed, which meant that it would take several more
days to process. Doc. 59 [ 72. Indeed, once the transaction is put on a “delay” status,
a FFL is required to wait until after three business days before it may proceed with the
transaction. Doc. 82 [ 23. The employee offered to take Mr. MacPherson’s phone
number to call him if the sale could be completed. Doc. 59 [ 72. Mr. MacPherson
asked for a receipt, took a Chester Arms business card, and provided his phone number
before leaving the store. Id. I 73.

In fact, the Gun Line delayed the transfer to conduct further research regarding
Mr. MacPherson’s misdemeanor crimes of domestic violence in order to determine
whether they met the requisite victim relationship to disqualify him from purchasing a
firearm. Doc. 82 {[f] 19-21. On March 23, 2016, the Gun Line sent a fax to the
Merrimack Police Department (the “MPD”) requesting information related to three
simple assault arrests and a disorderly conduct arrest found during its search. Doc. 82
11 24. The MPD responded by faxing police reports concerning the criminal charges. Id.
125. The reports showed that none of Mr. MacPherson’s “NICS hits” disqualified him
from taking possession of the firearm because they did not meet a victim relationship
requirement prescribed by federal law. Id. ] 26.

Also on March 23, 2016, the Gun Line sent a fax to Merrimack District Court
asking for docket information concerning the criminal charges. Id. §27. The next day,

Detective Scott Park of the MPD sent the Gun Line a fax stating:
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Merrimack Police have been made aware that [Mr. MacPherson] has
attempted to purchase a firearm at a retail outlet in Chester. Merrimack
Police have had many dealings with [Mr.] MacPherson to including
having been made aware through family members that he has been
diagnosed with schizophrenia. [Mr.] MacPherson has displayed on
many occasions delusional behavior which should serve as significant
concern should he obtain a firearm.
Id. 1 30. However, the Gun Line was unable to obtain supporting documentation
regarding Mr. MacPherson’s mental health diagnosis. Id. 61. On March 29, 2016, the
Gun Line received case summaries from the Merrimack District Court concerning the
criminal charges. Id. §32. The case summaries showed Mr. MacPherson had been
found or pled guilty to all the charges which produced NICS hits and that he had once
been evaluated for competence to stand trial but was allowed to enter a plea after that
evaluation. |d. 1] 32-38.
While the delay was still in place but after the required three business days, on
April 1, 2016, Mr. MacPherson returned to Chester Arms. Doc. 59 [ 80. Chester Arms’
owner required Mr. MacPherson to complete another ATF Form 4473 due to an
incorrect date on the previous form. Id. q[{] 84, 86. Thereafter, Chester Arms
transferred the firearm to Mr. MacPherson. Id. § 86. Over a month later, on May 13,
2016, Mr. MacPherson used the firearm to shoot Plaintiffs, who are both Manchester
police officers. Id. §91. After the shooting, ATF agents obtained Mr. MacPherson’s
ATF Form 4473 from Chester Arms. Id. § 93. The Gun Line continued the delay status
on Mr. MacPherson’s transaction until the day he was indicted for the shooting, at which
point the Gun Line changed the status to denied. Id. § 97. Neither Chester Arms nor

any Chester Arms employee was ever charged, indicted, or convicted of any state or

federal crimes related to the transfer of the firearm to Mr. MacPherson. Id.  89.
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Analysis

l. Chester Arms

In granting Chester Arms’ motion for summary judgment, the Court found that the
defendant was entitled to immunity pursuant to RSA 508:21. The Court also
determined that RSA 508:21 was constitutional. Plaintiffs move for reconsideration on
the grounds that: (1) the Protection of Lawful Commerce in Arms Act (“PLCAA”)
preempts RSA 508:21; (2) RSA 508:21 is unconstitutional; and (3) this action is not a
“qualified civil liability action” as defined in RSA 508:21. Plaintiffs also argue there exist
contested material facts in this case that ought to have precluded summary judgment.
The Court will address each argument in turn.

1. PLCAA Preemption

The PLCAA provides that “[a] qualified civil liability action may not be brought in
any Federal or State Court.” 15 U.S.C. § 7902(a). The statute defines “qualified civil
liability action” as “a civil action . . . brought by any person against a manufacturer or
seller of a qualified product . . . for damages . . . resulting from the criminal or unlawful
misuse of a qualified product by the person or a third party.” 15 U.S.C. § 7903(5)(A).
The statute exempts certain causes of action from this definition, including “an action
brought against a seller for negligent entrustment or negligence per se.” Id.

§ 7903(5)(A)(ii). Therefore, under the PLCAA, Chester Arms would not be entitled to
immunity.

Similar to the PLCAA, RSA 508:21, Il provides that “[a] qualified civil liability
action shall not be brought in any state court.” RSA 508:21, I(d) also similarly defines

“qualified civil liability action” as “a civil action, in law or in equity, brought against a
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manufacturer or seller . . . of a qualified product, for damages resulting from the criminal
or unlawful use of a qualified product by the person or a third party.” However, RSA
508:21 diverges from the PLCAA in that the only exception to the definition of a
“qualified civil liability action” is “an action brought againsta . . . seller . . . convicted of a
felony under state or federal law, by a party directly harmed by the felonious conduct.”
RSA 508:21, I(d). Because Chester Arms does not fall within this exception, it is
entitled to immunity under RSA 508:21.

“The federal preemption doctrine is based upon the Supremacy Clause of the
United States Constitution,” which provides that federal law “shall be the supreme Law
of the Land; and the Judges in every State shall be bound thereby, any Thing in the

Constitution or Laws of any State to the Contrary notwithstanding.” In re Braunstein,

173 N.H. 38, 41 (2020); U.S. CONST. art. VI, cl. 2. “There can be no dispute that the
Supremacy Clause invalidates all state laws that conflict or interfere with an Act of
Congress.” Braunstein, 173 N.H. at 41.

“Pre-emption may be either express or implied.” 1d. “Even without an express
provision for preemption, state law must yield to a congressional Act in at least two
circumstances.” Id. “When Congress intends federal law to occupy the field, state law
in that area is preempted.” Id. “And even if Congress has not occupied the field, state
law is naturally preempted to the extent of any conflict with a federal statute.” Id. “An
actual conflict exists when it is impossible for a private party to comply with both state
and federal requirements or where state law stands as an obstacle to the
accomplishment and execution of the full purposes and objectives of Congress.” Id.

“The ‘obstacle’ branch of conflict preemption requires more than a showing that some
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tension between the state and federal laws exists.” Finn v. Ballentine Partners, LLC,

169 N.H. 128, 139-40 (2016). “A party must show that the repugnance or conflict is so
direct and positive that the two acts cannot be reconciled or consistently stand
together.” 1d. at 140.

There is no dispute that the PLCAA does not contain any express preemption
language. Plaintiffs instead argue that the PLCAA preempts RSA 508:21 both on the
basis of field preemption and due to the fact that the two statutes conflict because they
do not contain identical exceptions. First, however, there is nothing in the plain
language of the PLCAA that indicates an intent to occupy the field.

[A]n intent to occupy the field exclusively may be inferred from a scheme
of federal regulation so pervasive as to make reasonable the inference
that Congress left no room for States to supplement it, or where an Act
of Congress touches a field in which the federal interest is so dominant
that the federal system will be assumed to preclude enforcement of state

laws on the same subiject.

Wenners v. Great States Beverages, Inc., 140 N.H. 100, 103-04 (1995) (quoting

English v. Gen. Elec. Co., 496 U.S. 72, 79 (1990)). Plaintiffs argue that an intent to

occupy the field may be inferred from the fact that the PLCAA’s purpose is to prohibit
causes of action against sellers of firearms for harm caused by the criminal acts of third
parties, and the statute exempts a limited number of causes of action, including a claim
for negligent entrustment. The Court disagrees.

“Addressing only immunity for manufacturers and sellers of firearms and
ammunition from claims based on harm caused by third parties, the PLCAA does not

represent a comprehensive regulatory scheme.” Phillips v. Lucky Gunner, LLC, 84 F.

Supp. 3d 1216, 1227 (D. Colo. 2015). As Plaintiffs themselves acknowledge, the

PLCAA does not specifically create a private cause of action for negligent entrustment
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against a licensed seller of firearms. See 15 U.S.C. § 7903(5)(C) (“[N]o provision of this
chapter shall be construed to create a public or private cause of action or remedy.”).
Rather, it merely provides that such a cause of action, to the extent it is recognized in a
given jurisdiction, would not be barred by the PLCAA. By including exceptions, the
PLCAA tacitly invites supplementation by state laws that offer more protection than the
federal statute. New Hampshire is one of many jurisdictions that have done just that.
See, e.q., Alaska Stat. § 09.65.270; Arkansas Code Ann. § 14-54-1411; Colo. Rev. Stat.
§13-21-501 et seq.; Del. Code Ann. Title 11 §1448A; Fla. Stat. §790.331; S.D. Cod.
Laws §21-58-2.

Further, by prohibiting a claim for negligent entrustment, RSA 508:21 does not
conflict with the PLCAA but instead supplements it by expanding the scope of the
immunity granted to licensed sellers of firearms, among others. Rather than posing an
obstacle, expanded immunity furthers the identified purposes of the PLCAA, which
include:

(1) To prohibit causes of action against manufacturers, distributors,
dealers, and importers of firearms or ammunition products, and their
trade associations, for the harm solely caused by the criminal or unlawful
misuse of firearm products or ammunition products by others when the
product functioned as designed and intended.

(2) To preserve a citizen’'s access to a supply of firearms and
ammunition for all lawful purposes, including hunting, self-defense,
collecting, and competitive or recreational shooting.

15 U.S.C. § 7901(b); see Phillips, 84 F. Supp. 3d at 1227 (“While the Colorado Immunity

Statute provides greater protection for sellers than the PLCAA, it does not interfere with

federal policy in any material way.”). Therefore, because the PLCAA does not preempt
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the entire field, and because the state and federal laws do not conflict with one another,
RSA 508:21 is not preempted by the PLCAA.

2. Constitutionality of RSA 508:21

Plaintiffs maintain that RSA 508:21 is unconstitutional as applied in this case
because it: (1) deprives them of all remedies in violation of both the New Hampshire
Constitution and the Due Process Clause of the Fourteenth Amendment to the United
States Constitution; (2) violates the Equal Protection Clause; and (3) does not meet the
intermediate scrutiny standard.

In finding that RSA 508:21 did not violate Part |, Article 14 of the New Hampshire

Constitution, the Court cited extensively to Huckins v. McSweeney, 166 N.H. 176

(2014). Plaintiffs maintain this was in error, arguing that Huckins is inapposite as it

involved municipal immunity, whereas RSA 508:21 grants immunity to a private entity.
The Court is unpersuaded.

First, it is unclear the relevance of the distinction between municipal immunity
and the immunity granted to Chester Arms under RSA 508:21. Whether granted to a
government entity or a private individual, the interplay of immunity and Part I, Article 14

as articulated in Huckins is the same. Although Plaintiffs argue that RSA 508:21 is not

an immunity statute because it does not contained the word “immunity,” the Court
disagrees. Many jurisdictions characterize the nearly identical prohibition of qualified
civil liability actions in the PLCAA as a grant of immunity, despite the absence of that

word in the statute. See Travieso v. Glock Inc., 526 F. Supp. 3d 533, 537 (D. Arizona

2021); Phillips v. Lucky Gunner, LLC, 84 F. Supp. 3d 1216, 1223—-24 (D. Colo. 2015);

City of New York v. Beretta U.S.A. Corp., 524 F.3d 384, 398 (2nd Cir. 2008). Moreover,
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as noted by Chester Arms, New Hampshire has characterized similar statutes
prohibiting civil actions as immunity statutes even when they do not use the word

“immunity.” See Cecere v. Loon Mtn. Recreation Corp., 155 N.H. 289, 291 (2007)

(characterizing RSA 225-A:24, |, which states that certain persons “may not maintain an
action against” ski area operators, as “an immunity provision”). Therefore, RSA 508:21
constitutes an immunity provision' and the immunity analysis set forth in Huckins is
applicable to the instant case.

Plaintiffs next argue that Huckins involved a claim for battery brought against a
police officer directly and against the town that employed him under a theory of
respondeat superior, whereas here a potential claim against Mr. MacPherson would not
involve the same cause of action as its claim against Chester Arms. Plaintiffs thus
appear to argue that Huckins only applies where the available remedy is identical to the
one barred by an immunity provision. However, no part of the holding in Huckins was
dependent on the claim against both defendants being the same, and Plaintiffs cite no
other authority in support of their claim.

Plaintiffs next appear to argue that they must be able to bring a negligent
entrustment action against Chester Arms because any tort claim against Mr.
MacPherson would be ultimately unsuccessful either due to Mr. MacPherson being

found incompetent or for some other reason.? However, “[t]he purpose of [Pt. |, Art. 14]

" Incidentally, the Court also notes that, prior to adopting their present argument, Plaintiffs themselves
stated that “[t]he statute at issue here involves granting a private entity . . . immunity.” Doc. 89 ] 10.

2 In their reply, Plaintiffs articulate a purely hypothetical sequence of events arising from the fact that Mr.
MacPherson denied shooting Plaintiffs during a police interview. Plaintiffs suggest that because Mr.
MacPherson denied being involved in a shooting, it might be found that he lacked an intent to harm
Plaintiffs, which would result in no tort liability. This hypothetical scenario is not sufficient to find a
violation of Part |, Article 14.

10
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is to make civil remedies available and to guard against arbitrary and discriminatory
infringements upon access to the courts.” Huckins, 166 N.H. at 180. “The rightto a
remedy is not a fundamental right, but is relative and does not prohibit all impairments
of the rights of access.” Id. Further, “Part I, Article 14 does not guarantee that all
injured persons will receive full compensation for their injuries.” 1d. While a claim
against Mr. MacPherson may ultimately be unsuccessful, or may result in an
unrecoverable award of damages due to Mr. MacPherson’s insolvency, the availability
of that course of action satisfies Plaintiffs’ constitutional rights.

Plaintiffs next argue that in addressing the constitutionality of RSA 508:21, the
Court erred in considering the statute’s legislative history. In its prior order, the Court
found that the constitutionality of RSA 508:21 was subject to intermediate scrutiny. To
meet its burden under intermediate scrutiny, the government “may not rely upon
justifications that are hypothesized or invented post hoc in response to litigation, nor

upon overbroad generalizations.” Cmty. Res. for Justice, Inc. v. City of Manchester,

154 N.H. 748, 762 (2007). In order to determine whether the articulated justification for
the law is genuine and not invented in response to the instant litigation, the Court must

look to the legislative history. Cf. Guare v. State, 167 N.H. 658, 668 (2015) (looking to

legislative history to determine legislature’s actual intent in passing challenged voting

rights law). Therefore, the Court’s consideration of the legislative history was proper.3

3 Moreover, the reference was to a single sentence, which stated that “[t]his bill will protect firearm
manufacturers and dealers from suit over the criminal use of the manufacturer[’]s non-defective product.”
This same purpose can be readily gleaned from the language of the statute itself, as its entire function is
to provide immunity to firearm dealers, among others, for the unlawful use of a firearm by a third party.
Therefore, to the extent reference to the legislative history was improper, it was harmless.

11
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Plaintiffs appear to argue that even if the Court considers the legislative history,
the language relied upon, which included reference to a “non-defective product,” is
unreliable because it “suggest[s] that if a product were defective, that would be an
exception where suit could be brought” even though “[t]here is no mention of any
exception in the text of R.S.A. 508:21.” Doc. 89 | 12. As noted above, RSA 508:21
prohibits qualified civil liability actions from being brought in New Hampshire courts. A
“qualified civil liability action” is “a civil action, in law or in equity, brought against a
manufacturer or seller . . . of a qualified product, for damages resulting from the criminal
or unlawful use of a qualified product by the person or a third party.” RSA 508:21, I(d)
(emphasis added). If the damages resulted from a defective firearm, a resulting action
would not be a “qualified civil liability action,” and would not be subject to the statute’s
immunity provision. Therefore, a reference to non-defective products in the legislative
history does not undermine the Court’s reasoning in any way. Further, the Court notes
that in its official findings in the PLCAA, Congress also made reference to firearms that
operate or function as designed and intended. 15 U.S.C. § 7901(a)(3), (5).

Plaintiffs finally argue the Court erred in finding that RSA 508:21 furthers the
important governmental interest in protecting the rights of New Hampshire citizens “to
keep and bear arms in defense of themselves, their property, and the state.” N.H.
CONST. pt. 1, art. 2-a. Plaintiffs maintain that “[t]his purported justification cannot explain
the impermissible discrimination between victims of gun violence and similarly situated
victims of violence committed with other instruments.” Doc. 89 q 14. Plaintiffs further
argue that “[tlhe Second Amendment does not confer a right upon a firearms dealer to

knowingly supply a firearm to a dangerous, mentally ill individual like lan MacPherson.”

12
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Id. Plaintiffs do not elaborate further on this issue or identify any law or facts that the
Court overlooked or misapprehended.

3. Qualified Civil Liability Action

Plaintiffs argue that this case does not constitute a “qualified civil liability action”
as defined in RSA 508:21. As set forth above, a “qualified civil liability action” is “a civil
action, in law or in equity, brought against a manufacturer or seller . . . of a qualified
product, for damages resulting from the criminal or unlawful use of a qualified product
by the person or a third party.” RSA 508:21, I(d). Plaintiffs argue their claim for
negligent entrustment falls outside of this definition, as their claim “is an independent
and distinct cause of action relating to the actions and omissions of the licensee on
March 19, 2016 and on April 1, 2016, well before the criminal or unlawful actions of lan
MacPherson.” Doc. 89 q[ 15. In other words, Plaintiffs appear to maintain that their
claim begins and ends with Chester Arms’ sale of the firearm to Mr. MacPherson, and
does not “result[] from the criminal or unlawful use” of the firearm by Mr. MacPherson
afterward.

This argument is unavailing. As noted by Chester Arms, Plaintiffs’ damages are
the result of being shot by Mr. MacPherson; absent these damages, Plaintiffs would
never have brought the instant action. Taking the unlawful shooting and the resulting
damages to Plaintiffs out of the equation would cause Plaintiffs to lack standing to bring
any claim of negligent entrustment against Chester Arms. Therefore, Plaintiffs’ injuries
are by definition “damages resulting from the criminal or unlawful use” of a firearm by a
third party. Accordingly, Plaintiffs’ claim against Chester Arms for these damages falls

squarely within the definition of a “qualified civil liability action.”

13
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4. Contested Material Facts

Plaintiffs finally identify a number of contested facts they claim are material to the
outcome of this litigation, making summary judgment improper. For example, Plaintiffs
claim there is a question of fact as to whether: (1) NHDOS urged Chester Arms not to
sell the firearm to Mr. MacPherson; and (2) Chester Arms employee Jennifer Cavaretta
explained anything about the 4473 Form to Mr. MacPherson. The first allegedly
contested fact is not material as it does not impact whether Chester Arms is entitled to
immunity under RSA 508:21. Even assuming a Gun Line employee urged Chester
Arms not to sell the weapon, the transfer of the firearm to Mr. MacPherson on April 1
was lawful as it occurred more than three business days after Mr. MacPherson was
placed on Delayed status.

The second allegedly contested “fact” appears to be pure speculation on
Plaintiffs’ part. Plaintiffs point to some missing surveillance footage from Chester Arms’
store while Mr. MacPherson was filling out the form and claim that Chester Arms
employee Jennifer Cavaretta testified “that she did not recall explaining anything about
the [ATF 4473 Form] to Mr. MacPherson during his purchase.” Doc. 89 § 16. Plaintiffs
maintain that depending on what Ms. Cavaretta and Mr. MacPherson discussed in
connection with the form, “the sale could be construed as an illegal sale where lan
MacPherson listed an incorrect address and he inaccurately answered questions about
his mental health.” 1d.

Ms. Cavaretta testified that she “[didn’t] recall if [Mr. MacPherson] asked [her]
any questions about the form.” Doc. 89, Ex. 4 at 16:15-15. However, she also testified

that her typical practice is to answer any questions the purchaser has, but that

14
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customers did not typically ask questions about the meaning of the language on the
form. Id. at 16:12-23; 17:1—6. Moreover, the fact remains that even if some aspect of
the sale was unlawful as a result of Mr. MacPherson providing inaccurate information on
the form, RSA 508:21 would fail to provide immunity only where Chester Arms
committed an unlawful act in connection with the sale and was convicted of a felony for
same. See RSA 508:21, I(d).

Accordingly, based on the foregoing, Plaintiff's motion to reconsider with respect
to Chester Arms is DENIED.
. NHDOS

In granting summary judgment for NHDOS, the Court found that the Gun Line
was entitled to sovereign immunity pursuant to RSA 514-B:19, I(b), as its employees
acted with due care when investigating Mr. MacPherson’s application. Plaintiffs move
for reconsideration on the following grounds: (1) the Court erroneously relied on RSA
126-AA:2 in its analysis; (2) the Court erred in finding that NHDOS exercised due care;
(3) the Court erred in finding that NHDOS was entitled to immunity; (4) the Court
employed the improper legal standard when it suggested that Plaintiffs needed to show
recklessness on the part of NHDOS; and (5) questions of material fact exist that
preclude summary judgment on these issues. The Court shall address each argument
in turn.

1. Applicability of RSA 126-AA:2

In its prior order, the Court relied in part on a provision within RSA 126-AA:2 in

analyzing whether Gun Line employees acted with due care when investigating Mr.

15
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MacPherson’s mental illness. Specifically, the Court quoted RSA 126-AA:2, VI, which
provides:

No person, organization, department, or agency shall submit the name

of any person to the [NICS] on the basis that the person has been

adjudicated a “mental defective” or has been committed to a mental

institution, except pursuant to a court order issued following a hearing in

which the person participated and was represented by an attorney.
The Court noted that the Gun Line could have possibly taken the extra step of instituting
an action under this provision, but that competing considerations meant that its failure to
do so did not constitute a lack of due care.

Plaintiffs now correctly note that RSA 126-AA:2 did not go into effect until June
28, 2018, more than two years after Mr. MacPherson purchased the firearm from
Chester Arms. Because the statute could not have been used to evaluate conduct that
occurred prior to its passage, the Court erred in relying upon it. NHDOS responds,
however, that the language from RSA 126-AA:2, VI was previously codified at RSA 126-
A:5, XXX(e), which, as Plaintiffs note, went into effect on April 5, 2016—after Chester
Arms sold the firearm to Mr. MacPherson. NHDOS nevertheless maintains that the
provision remains applicable because the Gun Line was still investigating Mr.
MacPherson’s eligibility to purchase a firearm at that time, and, moreover, the statute
was in effect at the time of the shooting on May 16, 2016.
“A ‘Delayed’ response to the FFL indicates that it would be unlawful to transfer

the firearm until receipt of a follow-up ‘Proceed’ response from the NICS or the
expiration of three business days, whichever occurs first.” 28 C.F.R. § 25.2. In this

case, Mr. MacPherson attempted to purchase his firearm on March 19, 2016. That

same day, the Gun Line was contacted and issued a Delayed response. The

16
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application remained in Delayed status when Mr. MacPherson returned on April 1,
2016, at which time Chester Arms lawfully transferred the firearm to him. All of this
occurred before RSA 126-A:5, XXX(e) went into effect. Because the passage of three
business days without a “Denied” response from the Gun Line allows the seller to
transfer the firearm, the determination of whether Gun Line employees acted with due
care in this case must focus on the period from March 19, when Mr. MacPherson first
came to Chester Arms to purchase a gun, to April 1, 2016, when Chester Arms lawfully
transferred to him the firearm. Since the statute at issue went into effect April 5, 2016, it
is inapplicable and will not be considered in analyzing whether Gun Lines employees
exercised due care.

That being said, for the reasons set forth below, the Court’s finding of due care in
the Gun Line’s investigation of Mr. MacPherson’s eligibility to purchase a firearm
remains unchanged.

2. Due Care

The gravamen of Plaintiffs’ arguments with respect to the Court’s finding of due
care is that the Gun Line did not take adequate steps to investigate the evidence they
had that indicated Mr. MacPherson had a history of mental health issues. For example,
Plaintiffs argue that the Court erred in finding that the Gun Line asked the district court
for records relevant to Mr. MacPherson’s mental health evaluation referenced in the
case summary they received. The Court disagrees. During her deposition, Gun Line
employee Tiffany Foss testified:

Q: | appreciate that what you are telling us, you got case summaries
from the district court and there is one entry about a psychological

competency assessment, correct?
A: Correct.
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Q: Other than that, did you actually get the court records?

A: We cannot get those court records. [/ was told they don’t disclose

that information.

Q: Who told you that?

A: | believe it was somebody from the court.
Doc. 71, Ex. 2 at 39:8-13 (emphasis added).

So we did go, and we asked, we asked then Sergeant Haggerty [about

Mr. MacPherson’s IEA.] There really wasn’t much we could do other

than keep asking if there was anything that we could get from the court,

and the court wasn’t going to give us anything more than what we had

already gotten.
Id. at 49:16-21. “There was enough information for us to believe there was something
else we needed to look for or try to get, yet there was nothing that was being produced
to us at that time, which put him into a remain delay status.” 1d. at 54:22-23; 55:1-3.
This testimony demonstrates that the Gun Line had made inquiries of the court and
been told that no further documentation would be provided.

Moreover, when speaking to the police after the shooting occurred, the Gun Line
stated that it had “requested court documents relating to a simple assault and a
disorderly conduct charge on MACPHERSON and is still waiting to receive them.” Doc.
90, Ex. 7. Because the case summary referencing Mr. MacPherson’s competency
evaluation had already been received prior to April 1, 2016, this comment indicates that
the Gun Line subsequently requested additional information from the court that it had
not yet received.
Plaintiffs claim that “Tiffany Foss admitted that nothing was done by Gun Line

after March 24, 2016, which was the day that Gun Line learned about lan MacPherson’s

mental health concerns.” Doc. 90 [ 11. This statement is inaccurate and misleading.

Ms. Foss testified that her office would have tried to keep working on the case and that
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she did not recall whether her office was able to follow up on the efforts to gain a mental
health history for Mr. MacPherson. Id., Ex. 8 at 53:16—-23; 54:1. Plaintiffs’ argument
that the Gun Line did nothing after March 24, 2016, appears to be based on the fact that
there were no further entries in its file on Mr. MacPherson after that date. However, Ms.
Foss testified that verbal communications with outside entities, such as the district court,
would only be documented if something was produced as a result. Id. at 54:2—-15.
Therefore, the absence of a notation in the file does not indicate that nothing was done.

In addition to requesting additional information from the courts, Plaintiffs argue
the Gun Line could have requested aid from the Bureau of Alcohol, Tobacco, Firearms
and Explosives (ATF). See Doc. 90, Ex. 4. However, the Gun Line had no reason to do
so, as there is no indication that ATF would have access to Mr. MacPherson’s mental
health records or be able to produce other responsive information. The failure to reach
out to an organization with no discernable ability to provide assistance cannot support a
finding that the Gun Line failed to exercise due care.

Plaintiffs also argue the Gun Line could have obtained records from Detective
Scott Park indicating that Mr. MacPherson had been subjected to an IEA in 2007.
Specifically, Detective Park had access to a police report that stated Mr. MacPherson
was involuntarily committed to the New Hampshire State Hospital. See Doc. 90, Ex. 9;
Ex. 6 at 92:15-23; 93:1. However, Detective Park never indicated to the Gun Line that
such records existed; he only ever informed them that Mr. MacPherson had been
diagnosed with schizophrenia. Because Detective Park reached out to the Gun Line of
his own accord, it would be reasonable to assume that he had relayed all of the

information he knew at the time.
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Moreover, even assuming the Gun Line had learned of the 2007 IEA through
Detective Park, Tiffany Foss testified that a reference to an IEA in a record without court
documentation was not enough for her to substantiate a denial pursuant to Section
922(g)(4). Doc. 71, Ex. 2 at 47:17-23; 48:1-13. As set forth in more detail below, the
2007 IEA does not appear to meet the definition of “committed to a mental institution”
pursuant to 27 C.F.R. § 478.11.

Plaintiffs maintain that had the Gun Line employees discovered the available
information regarding Mr. MacPherson’s mental health history, it would have resulted in
a denial of his application. In support, they cite to the following example contained in
the NICS Law Enforcement Guide:

John Doe is diagnosed as mentally unstable, and as an officer you
have knowledge of a court-ordered involuntary commitment for
treatment, but you do not have immediate access to the supporting
documentation. The order is for treatment and not just evaluation. No
criminal history exists relating to this information. You can submit the
information for entry into the NICS Index, which will result in the
immediate denial of an attempted firearm purchase.
Doc. 90, Ex. 2 at 13 (emphasis in original). This example explicitly notes that an
involuntary commitment only serves to bar the purchase of a firearm if the commitment
was both court-ordered and done for the purposes of treatment. This is consistent with
the definition of “committed to a mental institution” set forth in the federal regulations,
which includes an involuntary commitment, but “does not include a person in a mental
institution for observation.” 27 C.F.R. § 478.11. While Mr. MacPherson was subject to

an |IEA in May 2007, there is no evidence in the record that he received treatment

during his commitment. In fact, the record indicates the contrary.
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A May 18, 2007 psychiatric progress note from Mr. MacPherson’s IEA,
describing his stay and general behavior at the hospital, was made “in context of [the
physician] observing his behavior on the unit and without giving him any medications.”
Doc. 104, Ex. 5. Up to that point in time, Mr. MacPherson’s involuntary commitment
had not resulted in treatment. In fact, the doctor stated that “there is no sense that [Mr.
MacPherson] has a major mental illness that needs treatment with any medication.” 1d.

The progress note also indicates that Mr. MacPherson “will be going to his IEA
hearing on Monday.” Id. This hearing would have been the one required by RSA 135-
C:31, which only requires the Court “to determine if there was probable cause for
involuntary emergency admission.” As the NHDOS notes, no substantive adjudication
of Mr. MacPherson’s mental state would have occurred at such a hearing. Moreover,
the record does not reflect that the hearing actually happened or whether additional
formal adjudication of Mr. MacPherson’s mental status occurred after this point.
Therefore, even had the Gun Line obtained these records, it would not have had a valid

basis to deny Mr. MacPherson’s application. See United States v. Rehlander, 666 F.3d

45, 49 (1st Cir. 2012) (“[W]e now conclude that section 922 should not be read to
encompass a temporary hospitalization attended only by . . . ex parte procedures . . ..").
In addition, the 2012 case summary the Gun Line received from the Merrimack
District Court only indicated that Mr. MacPherson had been ordered to undergo a
competency evaluation in connection with that case. Doc. 71, Ex. 19 at 47. The same
records also indicated that Mr. MacPherson entered a plea less than one month after
the competency hearing, which he would not have been able to do if he had been found

incompetent. Id. at 48. Therefore, the Merrimack District Court records did not indicate
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that Mr. MacPherson had either been committed to a mental institution or adjudicated
as a mental defective, nor did it indicate that further relevant information would be found
in the court’s file.

Finally, although Plaintiffs did not call specific attention to it in their motion for
reconsideration, Mr. MacPherson was subject to some mental health evaluation and/or
treatment at Mount Sinai Hospital in Chicago, lllinois in 2014. However, his discharge
summary explicitly notes that he was “admitted from the emergency room, where he
had come in on his own, seeking hospitalization.” Doc. 70, Ex. 15. His admission was
therefore voluntary and explicitly exempted from the definition of “committed to a mental
institution.” See 27 C.F.R. § 478.11.

Accordingly, for the foregoing reasons, the Court reiterates its finding that the
Gun Line exercised due care in the discharge of its duties in this case.

3. Immunity

Plaintiffs argue that the Court erred in finding that the NHDOS qualified for
immunity under RSA 541-B:19, I(b). For the reasons set forth above, however, the
Court disagrees. As a Point of Contact for the federal government, the Gun Line was
required to: (1) receive NICS background check requests from FFLs; (2) check state or
local record systems, perform NICS inquiries, and determine whether matching records
provide information demonstrating that an individual is disqualified from possession a
firearm under Federal or state law; and (4) respond to FFLs with the result of a NICS
background check. 28 C.F.R. § 25.2; RSA 159-D:1. The Court previously found that
the Gun Line acted with due care in carrying out these duties by placing Mr.

MacPherson on Delayed status and conducting a follow-up investigation with respect to
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Mr. MacPherson’s mental health history. Plaintiffs have failed to present any facts or
law the Court overlooked or misapprehended that would cause the Court to reconsider
this finding. Because the Gun Line exercised due care in the execution of its duties,
and because the record does not show the existence of any documentation that would
have disqualified Mr. MacPherson from purchasing a firearm, the Gun Line is entitled to
immunity under RSA 541-B:19, I(b).

4. Recklessness

The Court indicated that the Gun Line must be held to a higher standard than
mere negligence based on its review of relevant New Hampshire case law. As set forth
in the prior order on summary judgment, “[t]he test of due care is what reasonable

prudence would require under similar circumstances.” Caliri v. State Dep’t of Transp.,

136 N.H. 606, 610 (1993). “For immunity purposes, the failure to act ‘reasonably’ must

connote more than mere negligent actions.” Farrelly v. City of Concord, 168 N.H. 430,

445 (2015). “If it did not, immunity would serve to purpose because if an official were
not negligent, he would not be liable at all and there would be no need for immunity.”
Id. “For the added protection of official immmunity to serve any purpose, then, the lack of
a ‘reasonable believe’ in this context necessarily must mean more than mere
negligence.” Id.

Plaintiffs argue the Court’s reliance on Farrelly was in error because Farrelly
involved municipal immunity and “New Hampshire jurisprudence does not support the
assertion that claims against the State . . . must be reckless or wanton.” Doc. 90 {[ 8.

The Court disagrees.
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Citing Huckins, the Farrelly Court noted that RSA 507-B:2 and RSA 507-B:5

“provide immunity to municipalities for any intentional tort committed by a municipal
employee under the same terms and conditions as RSA 541-B:19 provides sovereign
immunity to the State for any intentional tort committed by a State employee.” 168 N.H.
at 443. “That is, to have immunity, the official must have acted within the scope of his
official duties and have reasonably believed, at the time of the acts or omissions
complained of, that his conduct was lawful.” Id. The Court agreed with the plaintiff's
argument that “official immunity must be subject to the same constitutional requirements
as those we articulated in Huckins with respect to RSA chapter 507-B and RSA 541-
B:19.” Id. Itis against this backdrop that the Court interpreted “reasonably” in the
language quoted above. Therefore, while Farrelly did involve municipal immunity, it is
apparent that sovereign immunity would be held to the same standard. Nevertheless,
even accepting Plaintiffs’ argument that the proper standard to hold the NHDOS
employees to was that of simple negligence, because no disqualifying information has
ever been presented in the record, the NHDOS could not be found to have acted
negligently in failing to change Mr. MacPherson’s status to Denied.

Plaintiffs also argue that summary judgment is not appropriate due to the fact
that the determination of whether an individual or entity acted negligently, recklessly, or
wantonly is a question of fact reserved for the jury. However, as the Court set forth in
its original order, and as the NHDOS notes in its objection, the purpose of immunity is to

avoid going to trial in the first place. See Everitt v. Gen. Elec. Co., 156 N.H. 202, 221

(2007) (“[T]he purpose of immunity is to operate as a bar to a lawsuit, rather than as a
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mere defense against liability, and is effectively lost if a case is erroneously permitted to
go to trial.”). Therefore, summary judgment was appropriately entered in this case.

5. Questions of Material Fact

Plaintiffs argue there is a dispute of fact over whether the Gun Line urged
Chester Arms not to sell a firearm to Mr. MacPherson. However, whether it did or not is
not material to the issue at hand. The Gun Line’s function is a narrow one: upon
request from a federal firearms licensee, it either approves, denies, or delays
transaction after performing a background check. 28 C.F.R. § 25.2. Beyond issuing a
Delayed status notification, the Gun Line has no responsibility to caution or warn a
seller about a customer, and Chester Arms would have no obligation to heed any
warning received from the Gun Line, so long as Mr. MacPherson remained in Delayed
status. Because the Gun Line never obtained sufficient information to deny Mr.
MacPherson’s application, any failure to caution Chester Arms about Mr. MacPherson
cannot demonstrate a lack of due care.

Accordingly, for the foregoing reasons, Plaintiff's motion to reconsider with respect
to the NHDOS is DENIED.

SO ORDERED.

(2 L. 2n

Hon. David W. Ruoff
Presiding Justice

Date: May 16, 2022
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