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enor Court Case Look-up 

Superior ..ourt Case Look-up 
Civil/Family 
Housing 
Small Claims 

TSR-CV16-
4007857-S 
Suffix: IAC 

TATUM, EDGAR #177213 v. COMMISSIONER OF CORRECTION 

Case Type: M30 File Date: 02/11/2016 Return Date: 04/19/2016 

Case Detail ___saes (History (Scheduled Court vcatwa vmuwa [screen Section Help ► (Exhibits 

Attorney/Firm Juris Number Look-up ig To receive an email when there is activity on this case click here. § 

Case Look-up 
By Party Name 
By Docket Number 
By Attorney/Firm Juris Number 
By Property Address 

Short Calendar Look-up 
By Court Location 
By Attorney/Firm Juris Number 
Motion to Seal or Close 
Calendar Notices 

Court Events Look-up 
By Date 
By Docket Number 
By Attorney/Firm Juris Number 

Legal Notices 

Pending Foreclosure Sales § 

Understanding 
Display of Case Information 

Contact Us 

-4,riVer,R O't 

Comments 

Information Updated as of: 07/07/2022 
Case Information 

Case Type: M30 - Misc - Habeas Corpus (extradition release from Penal Institution) 
Court Location: ROCKVILLE-GA19 

List Type: COURT (CT) 
Trial List Claim: 04/04/2017 

Last Action Date: 06/22/2022 (The "last action date" is the date the information was entered in the 
system) 

Disposition Information 

Disposition Date: 08/28/2019 
Disposition: JUDGMENT AFTER COMPLETED TRIAL TO THE COURT WITH NO JURY 

Judge or Magistrate: HON JOHN NEWSON 

Party & Appearance Information 

Party 

P-01 EDGAR TATUM #177213 
Attorney: KATHERINE C ESSINGTON (420490) 

1727 MAPLETON AVE., #2 
BOULDER, CO 80304 

Attorney: DESANTIS LAW FIRM LLC (432215) 
157 CHURCH STREET 
19TH FLR #1945 
NEW HAVEN, CT 06510 

File Date: 03/24/2016 

File Date: 10/25/2018 

D-01 COMMISSIONER OF CORRECTION 
Attorney: STATE'S ATTORNEY-JD WATERBURY (401816) File Date: 07/25/2016 

STATE'S ATTORNEY OFFICE 
400 GRAND STREET RM 230 
WATERBURY, CT 067021913 

Viewing Documents on Civil, Housing and Small Claims Cases: 

No 
Fee Category 

Party 

Plaintiff 

Defendant 

If there is an in front of the docket number at the top of this page, then the file is electronic (paperless). 

• Documents, court orders and judicial notices in electronic (paperless) civil, housing and small 
claims cases with a return date on or after January 1, 2014 are available publicly over the 
Internet.* For more information on what you can view in all cases, view the Electronic Access to 
Court Documents Quick Card. 

• For civil cases filed prior to 2014, court orders and judicial notices that are electronic are 
available publicly over the internet. Orders can be viewed by selecting the link to the order from 
the list below. Notices can be viewed by clicking the Notices tab above and selecting the link.* 

• Documents, court orders and judicial notices in an electronic (paperless) file can be viewed at 
any judicial district courthouse during normal business hours.* 

• Pleadings or other documents that are not electronic (paperless) can be viewed only during 
normal business hours at the Clerk's Office in the Judicial District where the case is located.* 

• An Affidavit of Debt is not available publicly over the internet on small claims cases filed before 
October 16, 2017.* 
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*Any documents protected by law Or by court order that are Not open to the public cannot be viewed by 
the public online And can only be viewed in person at the clerk's office where the file is located by those 
authorized by law or court order to see them. 

Motions / Pleadings / Documents / Case Status 

Entry. 
No File Date Filed 

By Description Arguable 

101.00 02/11/2016 P APPLICATION FOR WRIT OF HABEAS CORPUS No 

102.00 02/11/2016 P MOTION TO WAIVE ENTRY FEE AND PAY COSTS OF SERVICE 
RESULT:  Granted 2/19/2016 BY THE COURT 

No 

103.00 02/19/2016 C ORDER SEE FILE 
RESULT Order 2/19/2016 BY THE COURT 

No 

104.00 07/25/2016 D MOTION FOR ORDER 
RESULT: Withdrawn 1/26/2017 HON VERNON OLIVER 

No 

105.00 08/01/2016 C ORDER SEE FILE 
RESULT Order 8/1/2016 HON VERNON OLIVER 

No 

106.00 08/03/2016 P MOTION - SEE FILE 
RESULT: Denied 8/11/2016 HON VERNON OLIVER 

No 

107.00 09/09/2016 P OBJECTION No 

108.00 09/19/2016 D PLEADING - SEE FILE No 

109.00 09/26/2016 D MOTION FOR CONTINUANCE 
RESULT Order 9/28/2016 HON VERNON OLIVER 

No 

110.00 01/13/2017 P MOTION FOR CONTINUANCE 
RESULT Order 1/27/2017 HON VERNON OLIVER 

No 

111.00 01/26/2017 D WITHDRAWAL OF MOTION 
RESULT: Accepted 1/26/2017 HON VERNON OLIVER 

No 

112.00 03/31/2017 C SCHEDULING ORDER No 

113.00 03/31/2017 C CERTIFICATE OF CLOSED PLEADINGS AND CLAIM FOR TRIAL 
LIST 

No 

114.00 01/19/2018 P AMENDED COMPLAINT No 

115.00 03/08/2018 P MOTION FOR DEFAULT-FAILURE TO PLEAD 
RESULT: Denied 3/16/2018 BY THE CLERK 

No 

116.00 03/16/2018 D REQUEST No 

117.00 03/26/2018 P MOTION - SEE FILE 
RESULT: Denied 5/11/2018 HON HUNCHU KWAK 

No 

118.00 03/26/2018 P MOTION TO OPEN DEFAULT 
RESULT: Denied 5/11/2018 HON HUNCHU KWAK 

No 

119.00 04/17/2018 P AMENDED COMPLAINT No 

120.00 05/11/2018 D REQUEST No 

121.00 05/11/2018 C SCHEDULING ORDER 
RESULT: Accepted 5/14/2018 HON HUNCHU KWAK 

No 

122.00 05/25/2018 P AMENDED COMPLAINT No 

123.00 05/25/2018 P OBJECTION 
RESULT: Order 6/20/2018 HON JOHN NEWSON 

No 

124.00 06/27/2018 P AMENDED COMPLAINT No 

125.00 07/09/2018 P CASEFLOW REQUEST (JD-CV-116) 
RESULT: Granted 7/10/2018 HON HUNCHU KWAK 

No 

126.00 07/12/2018 D REQUEST TO REVISE 
RESULT: Denied 7/13/2018 HON JOHN NEWSON 

No 

127.00 07/13/2018 C SCHEDULING ORDER 
RESULT: Order 7/13/2018 HON JOHN NEWSON 

No 

128.00 07/16/2018 D RETURN TO WRIT OF HABEAS CORPUS No 

129.00 07/19/2018 P REPLY No 

130.00 07/19/2018 P CERTIFICATE No 

131.00 07/20/2018 P DISCLOSURE OF EXPERT WITNESS No 

132.00 07/20/2018 P DISCLOSURE OF EXPERT WITNESS No 
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133.00 07/20/2018 P DISCLOSURE OF EXPERT WITNESS No 

134.00 07/20/2018 D MOTION TO DISMISS - HABEAS CORPUS PB 23-29 
RESULT: Order 9/13/2018 HON JOHN NEWSON 
Last Updated: Result Information - 09/13/2018 

Yes 

135.00 07/20/2018 D MEMORANDUM IN SUPPORT OF MOTION No 

136.00 07/23/2018 C ORDER SEE FILE No 

137.00 07/24/2018 P MOTION TO REARGUE/RECONSIDER 
RESULT Denied 7/25/2018 HON TEJAS BHATT 

No 

138.00 07/25/2018 D LIST OF WITNESSES No 

139.00 07/25/2018 P LIST OF WITNESSES No 

140.00 08/07/2018 P OBJECTION TO MOTION No 

141.00 09/13/2018 C MEMORANDUM OF DECISION ON MOTION No 

142.00 09/13/2018 C JUDGMENT IN PART - GENERAL CASE REMAINS PENDING 
RESULT: Judgment 9/13/2018 HON JOHN NEWSON 

No 

143.00 10/22/2018 P MOTION FOR COMMISSION FOR DEPOSITION 
RESULT: Order 11/1/2018 HON JOHN NEWSON 
Last Updated: Legend Code - 10/24/2018 

No 

143.10 11/01/2018 C ORDER SEE FILE 
RESULT: Denied 11/1/2018 HON JOHN NEWSON 

No 

144.00 10/29/2018 P MOTION FOR CONTINUANCE 
RESULT: Order 11/1/2018 HON JOHN NEWSON 

No 

144.10 11/01/2018 C ORDER SEE FILE 
RESULT: Denied 11/1/2018 HON JOHN NEWSON 

No 

145.00 11/16/2018 P MOTION FOR COMMISSION FOR DEPOSITION 
RESULT: Order 11/29/2018 HON JOHN NEWSON 

No 

145.10 11/29/2018 C ORDER SEE FILE 
RESULT: Order 11/29/2018 HON JOHN NEWSON 

No 

146.00 11/23/2018 D OBJECTION TO MOTION 
RESULT: Sustained 11/29/2018 HON JOHN NEWSON 

No 

146.10 11/29/2018 C ORDER SEE FILE 
RESULT: Order 11/29/2018 HON JOHN NEWSON 

No 

147.00 12/14/2018 P MOTION FOR CONTINUANCE 
RESULT: Order 12/17/2018 HON JOHN NEWSON 

No 

147.10 12/17/2018 C ORDER SEE FILE 
RESULT: Denied 12/17/2018 HON JOHN NEWSON 

No 

148.00 12/18/2018 P MOTION FOR PERMISSION TO AMEND MOTION OR PLEADING 
RESULT: Order 1/3/2019 HON JOHN NEWSON 

No 

148.10 01/03/2019 C ORDER SEE FILE 
RESULT: Order 1/3/2019 HON JOHN NEWSON 

No 

149.00 12/18/2018 P LIST OF WITNESSES 
Last Updated: Legend Code - 12/31/2018 

No 

150.00 12/18/2018 P DISCLOSURE OF EXPERT WITNESS 
Last Updated: Legend Code - 12/31/2018 

No 

151.00 01/07/2019 P AMENDED COMPLAINT 
Last Updated: Multiple Field Correction - 01/07/2019 

No 

152.00 01/08/2019 P PRETRIAL MEMORANDUM No 

153.00 01/17/2019 C LIST OF EXHIBITS (JD-CL-28/JD-CL-28a) No 

154.00 01/25/2019 P MOTION FOR COMMISSION FOR DEPOSITION 
RESULT: Order 1/25/2019 HON JOHN NEWSON 

No 

154.10 01/25/2019 C ORDER SEE FILE 
RESULT: Granted 1/25/2019 HON JOHN NEWSON 

No 

155.00 02/20/2019 P CASEFLOW REQUEST (JD-CV-116) 
RESULT: Granted 2/22/2019 HON JOHN NEWSON 

No 

155.10 02/22/2019 C ORDER SEE FILE 
RESULT: Granted 2/22/2019 HON JOHN NEWSON 

No 

156.00 04/05/2019 P MEMORANDUM IN SUPPORT OF MOTION No 

157.00 04/05/2019 D MEMORANDUM IN OPPOSITION TO MOTION No 
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158.00 04/11/2019 C ORDER SEE FILE 
RESULT: Order 4/11/2019 HON JOHN NEWSON 

No 

159.00 05/30/2019 P MOTION FOR PERMISSION TO AMEND MOTION OR PLEADING 
RESULT: Denied 5/31/2019 HON JOHN NEWSON 

No 

159.10 05/31/2019 C ORDER SEE FILE 
RESULT: Denied 5/31/2019 HON JOHN NEWSON 

No 

160.00 06/07/2019 P BRIEF No 

161.00 06/07/2019 D BRIEF No 

162.00 06/07/2019 C TRIAL COMPLETED-DECISION RESERVED 
RESULT: HON JOHN NEWSON 

No 

163.00 08/28/2019 C MEMORANDUM OF DECISION No 

164.00 08/28/2019 C JUDGMENT AFTER COMPLETED TRIAL TO THE COURT WITH 
NO JURY 
RESULT: HON JOHN NEWSON 

No 

165.00 09/09/2019 P PETITION FOR CERTIFICATION - HABEAS 
RESULT: Granted 9/10/2019 HON JOHN NEWSON 

No 

165.10 09/10/2019 C ORDER SEE FILE 
RESULT: Granted 9/10/2019 HON JOHN NEWSON 

No 

166.00 09/27/2019 P APPLICATION FOR APPOINTMENT OF COUNSEL AND WAIVER 
OF FEES ON APPEAL 
RESULT: Granted 10/17/2019 HON COURTNEY CHAPLIN 
Last Updated: Result Information - 09/27/2019 

No 

166.10 09/27/2019 C ORDER SEE FILE 
RESULT: Order 9/27/2019 HON COURTNEY CHAPLIN 

No 

167.00 11/06/2019 P APPEAL TO APPELLATE COURT No 

168.00 11/06/2019 C COMPLETE COPIES OF COURT FILE SENT TO 
SUPREME/APPELLATE COURT - PB SEC 68-1 

No 

169.00 08/17/2021 C EXHIBITS ENTERED IN SUPERIOR COURT DELIVERED TO 
SUPREME/APPELLATE COURT CHIEF CLERK'S OFFICE 

No 

170.00 03/08/2022 C APPELLATE COURT DECISION JUDGMENT/ORDER OF TRIAL 
COURT AFFIRMED 
RESULT: BY THE COURT 

No 

171.00 04/27/2022 P PETITION FOR CERTIFICATION 
RESULT: Granted 6/21/2022 BY THE COURT 

No 

171.10 06/21/2022 C ORDER 
RESULT: Granted 6/21/2022 BY THE COURT 

No 

Scheduled Court Dates as of 07/07/2022 

TSR-CV16-4007857-S - TATUM, EDGAR #177213 v. COMMISSIONER OF CORRECTION 

# Date Time Event Description Status 

No Events Scheduled 

Judicial ADR events may be heard in a court that is different from the court where the case is 
filed. To check location information about an ADR event, select the Notices tab on the top of the 
case detail page. 

Matters that appear on the Short Calendar and Family Support Magistrate Calendar are shown as 
scheduled court events on this page. The date displayed on this page is the date of the calendar. 

All matters on a family support magistrate calendar are presumed ready to go forward. 

The status of a Short Calendar matter is not displayed because it is determined by markings made 
by the parties as required by the calendar notices and the civir standing orders. Markings made 
electronically can be viewed by those who have electronic access through the Markings History link 
on the Civil/Family Menu in E-Services. Markings made by telephone can only be obtained through 
the clerk's office. If more than one motion is on a single short calendar, the calendar will be listed 
once on this page. You can see more information on matters appearing on Short Calendars and 
Family Support Magistrate Calendars by going to the Civil/Family Case Look-Up7_7 page and Short 
Calendars By Juris Numbers or By Court Locations. 

Periodic changes to terminology that do not affect the status of the case may be made. 
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DOCKET NO. TSR-CV-16-4007857-S SUPERIOR COURT 

EDGAR TATUM JUDICIAL DISTRICT OF 
TOLLAND 

V. AT ROCKVILLE 

WARDEN JUNE 26, 2018 

FOURTH AMENDED PETITION FOR A WRIT OF HABEAS CORPUS/ 

RESPONSE TO STATE'S REQUEST FOR A MORE SPECIFIC STATEMENT 

The Petitioner, Edgar Tatum, through counsel, hereby amends his Petition for a Writ 

of Habeas Corpus previously filed as follows: 

NATURE OF THE PROCEEDINGS 

t The Petitioner was the defendant in State v. Tatum, CR4-161659, Judicial District of 
• 
D 

Waterbury. 

2. The Respondent is the Warden/ Commissioner Of Correction for the State of IN) 

Connecticut. 

3. The Petitioner is being illegally held and deprived of his liberty in the custody of the -

Respondent. 

4. This is a habeas corpus proceeding. 

5. The Petitioner is collaterally attacking the judgment in State v. Tatum, CR4-161659. 

JURISDICTION AND SCOPE OF REVIEW 

6. This Court has jurisdiction based on Conn. Gen. Stat. sec. 52-466(b). 

7. The Petitioner has the right, pursuant to Conn. Gen Stat. sec. 52-470 (a) to a summary 

proceeding, and to have this Court hear testimony and argument. 

8. The Petitioner has the right, pursuant to Conn. Gen. Stat. sec. 52-470 (a) and Article 

First, sec. 12 to have this Court inquire fully into the cause of the Petitioner's 

imprisonment. 

c: to 

47) 

( 
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DOCKET NO. TSR-CV-16.4007S57-S SUPERIOR COURT

EDGAR TATUM JUDICIAL DTSTRICT OF
TOLLAND

V. AT ROCK/ILLE
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. . The Petitioner, Edgar Tatum, through counsel, hereby amends his Petition for a Writ

of Habeas Corpus previously filed as follows:

NATURE OF THE PROCEEDINGS

1. The Petitionerwas the defendant in $tate v.Jatqm, CR4-161659, Judicial District-Qf
Q7
-{

(.O :-s€: rn
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s.; .. :
---; --
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W-aterbury.

2. The Respondent is the Warden/ Commissioner Of Correction fOr the State of

Connecticut.

7a
t\}
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3. The Petitioner is being illegally held and deprived of his liberty in the custody of th€

Respondent.

4. This is a habeas corpus proceeding.

5. The Petitioner is coltaterally attacking the judgment in $tate v. Taturn, CR4-161659.

JURISDICTION AND SCOPE OF REVIEW

6. This Court has jurisdiction based on Conn. Gen. Stat. sec. 52-466(b)

7. The Petitioner has the right, pursuant to Conn. Gen Stat. sec.52-47O (a) to a sumrnary

proceeding, and to have this Court hear testimony and argument.

8. The Petitioner has the right, pursuant to Conn. Gen. Stat. sec. 52470 (a) and Article

Firsi, sec. 12lo have ihis Court inquire fully into the cause of the Petitioner's

imprisonment.
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9. The Petitioner has the right, pursuant to Conn. Gen_ Stat. sec. 52-470 (a) and Article 

First, sec. 12 to have this Court hear the testimony and arguments related to claims 

raised in the petition. 

10. The Petitioner has the right, pursuant to Conn. Gen. Stat. sec. 52-470 (a) and Article_;

First, sec. 12 to have this Court determine the facts and issues related to the claims 

raised in this petition. 

11. The Petitioner has the right, pursuant to Conn. Gen. Stat. sec. 52-470 (a) and Article 

First, sec. 12 to have this Court dispose of the case as law and justice require. 

12. There is good cause, pursuant to Conn. Gen. Stat. sec. 52-470(b) for a trial on all 

c€aims raised in this petition. 

13. This Court has authority, under Conn. Gen. Stat. Sec. 52- 493 to issue any interlocutory 

or final order that may appear to be an appropriate form of relief for the claims raised in 

this petition. 

CASE HISTORY 

14. The State charged the Petitioner in Case No. CR4-161659 with murder and assault in 

the second degree in an amended information in the Judicial District of Waterbury. 

15. The charges arose from the February 25, 1988 homicide of Larry Parrett and the 

wounding of Anthony Lombardo at 24 Cossett Street, Waterbury. 

16. The Petitioner was represented in the trial court by Attorney Thomas McDonough. 

17. Following a jury trial, the Petitioner was found guilty of murder, but no verdict was 

reached on the assault charge. The State subsequently dismissed the assault charge. 

18. The Petitioner was sentenced to sixty years incarceration. 

19. The Petitioner is in the custody of the Respondent as a result of the judgment in CR4-

161659. 

2 
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g. The Petitioner has the right, pursuant to conn- Gen. Stat' sec' 52470 (a) and Article

First,sec.l2tohavethisCourthearthetestimonyandargumentsrelatedtoclaims

rafsed in the Petition-

10. The Petitioner has the right, pursuant to Conn' Gen' Stat' sec' 52470 (a) and Articlg''

First, sec. 12 to have this court determine the facts and issues related to the craims

raised in this Petition'

11. The Petitioner has the right, pursuant to conn' Gen- stat' sec' 52470 (a) and Article

First, sec. 12 to have this court dispose of the case as law and justice require' , ,

12'Thereisgoodcause,pursuanttoConn'Gen.Stat.Sec'52-470(b}foratrialonall

.,, clqims raised in this petition' i " 11 '' i"

13. This court has authority, under conn. Gen. stat. sec. 52- 493 to issue any interlocutory

or finar order that may appear to be an appropriate form of rerief for the craims raised in

this petition.
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14. The state charged the petitioner in case No. CR4-161659 with murder and assaurt in
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15. The charges arose from the February 25, 1988 homicide of Larry Parrett and the

wounding of Anthony Lombardo at24 Cossett Street, Waterbury.

16. The petitioner was represented in the triar court by Attorney Thomas McDonough.

17. Following a jury trial, the Petitioner was found guilty of murder' but no verdict was

reached on the assaurt charge. The state subsequentry dismissed the assault c.harse,

18. The Petitioner was sentenced to sixty years incarceration'

19. The petitioner js in the custody of the Respondent as a result of the judgment in CR4-

a
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20. The Petitioner appealed his murder conviction to the Connecticut Supreme Court which 

affirmed his conviction in State v. Tatum, 219 Conn. 719 (1991). 

21. The Petitioner was represented in his direct appeal by Attorneys Sally King, Alicia 

Davenport, and Steven Barry. 

22. The decision in the Petitioner's direct appeal has been overruled in both State v. 

Guilbert, 306 Conn. 218, 258 (2012) and State v. Dickson, 322 Conn. 410, 435-6 

(2016). 

23. In 1991, Mr. Tatum filed a petition for a writ of habeas corpus in Tatum v. Warden, CV-

91-0001263S. 

24. The Petitioner was represented by R. Bruce Lorenzen, Esq. 

25. On September 24, 1998, the petition was tried to the court, Zarella, J, presiding. 

26. On March 3, 1999, the court entered a judgment dismissing the petition. 

27. On January 18, 2000, the Petitioner appealed the habeas court's judgment. 

28. The Petitioner was represented on appeal by Felix Esposito, Esq. 

29. The Appellate Court affirmed the dismissal of the petition in Tatum v. Commissioner, 66 

Conn. App. 61 (2001). 

30. The Petitioner's petition for certification was denied by the Supreme Court in Tatum v. 

Commissioner. 258 Conn. 937 (2001). 

31. In 1993, the Petitioner filed a petition for a new trial in Waterbury Superior Court, case 

no. CV-93-0112504. 

32. The court denied the Petitioner's request for appointed counsel, and the Petitioner 

represented himself. 

33. The court, Sullivan, J, denied the petition for a new trial. 

3 
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20. The Petitioner appealed his murder conviction to the Connecticut Supreme Court which

affirmed his conviction in State v, J?tum,219 Conn. 719 (1991).

21. fhe Petitioner was represented in his direct appeal by Aftorneys Sally King, Alicia

Davenporl, and Steven Barry. ,;

22.Thedecision in the Petitioner's direct appeal has been overruled in both State -v.

gUjlbert, 306 Conn.218,258 (2012) and S.t?te v. DicksoJr,322 Conn. 410, 435€

(2016).

23. ln 1991, Mr. Tatum filed a petition for a writ of habeas corpus in -T-Atum v. W?fd-e!, CV-

91-00012635-

24. The Petitionerwas represented by R. Bruce Lorenzen, Esq.

25. On September 24, 1998, the petition was tried to the court, T-rirella, J, presiding.

26. On March 3, 1 999, the eourt entered a judgment dism issing the petition. ,:: i:r 
:

27 . On January 18, 2000, the Petitioner appealed the habeas courf s judgment.

28. The Petitioner was represented on appeal by Felix Esposito, Esq.

29. The Appellate Court affirmed the dismissal of the petition in Tatum v. Qommisqioner, 66

Conn. App- 61 (2001).

30. The Petitioner's petition for certification was denied by the Supreme Court in j?tum v.

C.ommissig]er, 258 Conn, 937 (2001). 
,

31 . ln 1993, the Petitioner filed a petition for a new trial in Waterbury Superior Court, case

no. CV-93 -O1125A4.

32. The court denied the Petitioner's request for appointed counsel, and the Petitioner

represented himself.

33. The court, Sullivan, J, denied the petition for a new trial.

e
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34. In 2000, the Petitioner filed a second writ for a petition of habeas corpus which was 

dismissed without prejudice in 2002. 

35. He was represented in his second habeas petition by Attorney Chris DeMarco, Esq. 

36. In 2003, the Petitioner filed a third petition for a writ of habeas corpus, CV03-0004175S. 

37. He was represented by Paul Kraus, Esq. 

38. Following a trial to the court in 2010, the court, Nazzaro, J, denied the petition. 

39. The Petitioner appealed the habeas court's judgment. He was again represented by 

Paul Kraus, Esq. 

40. The Appellate Court affirmed the judgment of the habeas court in Tatum v. 

Commissioner, 135 Conn. App. 901 (2012). 

41. The Petitioner's petition for certification was denied by the Supreme Court in Tatum v. 

Commissioner, 305 Conn. 912 (2012). 

42. In 2014, the Petitioner filed a fourth petition for a writ of habeas corpus, TSR-CV-14-

4006223-S. 

43. On June 11, 2014, the court, Bright, J, dismissed the petition as presenting the same 

ground as a prior petition and failing to state new facts or new evidence not reasonably 

available at the time of the prior petition. 

PERTINENT FACTS 

44. There is no physical evidence linking the Petitioner to the murder of Parrett and the 

wounding of Lombardo. 

45. Parrett's girlfriend, Tracy LaVasseur, who let the shooter into the apartment, initially 

identified an individual named Jay Frazier as the shooter based on a photo array. 

46. Separately, Lombardo also identified Frazier as the shooter from a photo array. 

4 
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34. ln 2000, the Petitioner filed a second writ for a petition of habeas corpus which was

dismissed without prejudice in 2002.

OO. He was represented in his second habeas petillon by Attorney Chrls DeMarco, Esq.

36. ln 2003, the Petitioner filed a third petition for a writ of habeas corpus, CV03-O0041755.

37. He was represented by Paul Kraus, Esq.

38. Following a trial to the court in 2010, the court, Nazzaro, J, denied the petition.

3g. The Petitioner appealed the habeas court's judgment. He was again represented,by

Paul.Kraus, Esq,

4O. The Appellate Gourt affirmed the judgment of'the habeas court in Tatum v,

Commissioner, 135 Conn. App. 901 (20121.

41. The Petitionefs petition for certification was denied by the Supreme Court in -T-atum v.

Commissioner, 305 Conn. 912 (2012).

42. ln 2014, the Petitioner filed a fourth petition for a writ of habeas corpus, TSR-C\/'14r

4006223-S.

43. On June 11,2014, the court, Bright, J, dismissed the petition as presenting the same

ground as a prior petition and failing to state new facts or new evidence not reasonably

available at the time of the prior petition.

PERTINENT FACTS

44. There is no physical evldence linking the Petitioner to the murder of Parrett and the.

wounding of Lombardo.

45. Parrett's girlfriend, Tracy LaVasseur, who let the shooter into the apartment, initially

identified an individual named Jay Frazier as the shooter based on a photo aray.

46. Separately, Lombardo also identified Frazier as the shooter from a photo array.
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47. LaVasseur recanfed her identification of Frazier a few months later, after a visit from 

Frazier's lawyer, and identified the Petitioner as the shooter from a second photo array. 

48_ Lombardo declined to identify anyone from the second photo array and identified the 

Petitioner as the shooter for the first time at the probable cause hearing after he had: 

seen the Petitioner's photo on at least one occasion. 

49. LaVassuer claimed to be acquainted with both Frazier and the Petitioner. 

50. The identifications of the Petitioner were cross racial. 

51. LaVassuer was using drugs on the day of the shooting. 

52. Lombardo was a habitual drug user who had been arrested numerous times. 

53. Lombardo was paid money to relocate by the State's Attorney's Office following Mr. 

Tatum's trial, a fact which was never disclosed to the defense and which was the 

subject of the Petitioner's second habeas trial (third petition). 

COUNT ONE- INEFFECTIVE ASSISTANCE OF TRIAL COUNSEL 

54. Paragraphs 1-53 are incorporated by reference. 

55. The Petitioner has not deliberately bypassed a direct appeal of this claim because the 

development of factual evidence is necessary to fully present it. 

56. The Petitioner has previously brought a claim of ineffective assistance of trial counsel, 

but due to the ineffective assistance of habeas counsel, his claims were not fully and 

fairly litigated. 

57. Attorney McDonough was ineffective in his representation of the Petitioner in the 

following areas: 

a. McDonough failed to consult with an eye-witness identification expert who would 

have aided in his trial preparation. 

5 
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47. LaVasseur recanfed her identification of Frazier a few months tater, after a visitfrom

Frazier's lawyer, and identified the Petitioner as the shooter from a second photo array

48, Lombardo declined to identify anyone from the second photo array and identified the

Petitioner as the shooter for lhe first time at the probable cause hearing after he had..

seen the Petitionefs photo on at least one occasion.

49. LaVassuer claimed to be acquainted with both Frazier and the Petitioner.

50. The identifications of the Petitioner were cross racial. .l

51. LaVassuer was using drugs on the day of the shooting. i i : ,.

52. Lombardo was a habitual drug user who had been arrested numerous times. i, 1;; :, ;:

53. Lombardo was paid money to relocate by the State's Attorney's Office following Mr..,,

Taturn's trial, a fact which was never disclosed to the defense and which was the

subject of the Petitioner's seeond habeas trial (third petition).

COUNT ONE- INEFFECTIVE ASSISTANCE OF TRIAL GOUNSEL

54. Paragraphs 1-53 are incorporated by reference. 
,

55. The Petitioner has not deliberately bypassed a direct appeal of this claim becauge,lhe

development of factual evidence is necessary to fully present it. : , ii,, , i

56. The Petitioner has previously brought a claim of ineffective assistance of trial counsel,

but due to the ineffective assistance of habeas counsel, his clairns were not fully and

fairly litigated.

57' Attorney McDonough was ineffective in his representation of the petitioner in the

following areas:

a' McDonough failed to consult with an eye-witness identification expert who would

have aided in his trial preparation.
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b. McDonough failed to waive the probable cause hearing and let the eye-witnesses 

view the Petitioner at the hearing. 

c. McDonough failed to file a motion to suppress Lombardo's identification, and did 

not request a hearing concerning any motion to suppress filed with respect to 

LaVasseur's identification. 

d. McDonough failed to make an adequate record of how many identification 

procedures Lombardo had participated in, or how many times he had been shown 

photographs of the Petitioner prior to the probable cause hearing. 

e. McDonough failed to object to the court's eye witness identification jury instruction 

which varied from the one he proposed on the basis that it was too general and 

omitted reference to specific facts in the case that likely impacted the reliability of 

the identifications, including, but not limited to, drug use by both eye witnesses, 

the time lapse between the crime and Lombardo's identification, weapon stress, 

cross racial identification, the extremely suggestive circumstances of Lombardo's 

in court identification, and the previous identification of another individual as the 

perpetrator by both witnesses. 

f. McDonough failed to adequately cross examine both Lombardo and LaVasseur 

about estimator and system variables that could have affected their ability to 

perceive the shooter, remember his appearance, and make an accurate 

identification. 

g. McDonough failed to call an eye-witness Miguel Vargas at trial who saw the 

shooter running away and whose testimony would have called into question the 

identification of the Petitioner. 
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b. McDonough failed to waive the probable cause hearing and let the eye-witnesses

view the Petitioner at the hearing.

c. McDonough failed to file a motion to suppress Lombardo's identifieation, and did

not request a hearlng concerning any motion to suppress filed wilh respect to

LaVasseur's identification.

d. McDonough failed to make an adequaie record of how many identification

procedures Lombardo had participated in, or how many tirnes he had been shown

photographs of the Petitioner prior to the probable cause hearing.

e. McDonough failed to object to the court's eye witness identification jury Instruction

which varied from the one he proposed on the basis that it was too general and

omitted reference to specific facts in the case that likely impacted the reliabifity of

the identifications, including, but not limited to, drug use by both eye witnesses,

the time lapse between the crime and Lombardo's identification, weapon stress,

cross racial identification, the extremely suggestive circurnstances of Lombardo's

in court identification, and the previous identification of another individual as the

perpetrator by both witnesses

f. McDonough failed to adequately cross examine both Lombardo and LaVasseur ,

about estimator and system variables that could have affected their ability to

perceive the shooter, remember his appearance, and make an accurate

identification.

g. McDonough failed to callan eye-witness Miguel Vargas at trial who saw the

shooter running away and whose testimony would have called into question the

identification of the Petitioner.
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58. But for the deficient performance of Attorney McDonough, there is a reasonable 

possibility that the results of the proceeding would have been different and more 

favorable to the Petitioner. 

59. The Petitioner's conviction is in violation of the Sixth and Fourteenth Amendments and 

Article First, secs. eight and nine of the Connecticut Constitution based on ineffective 

assistance of trial counsel. 

COUNT TWO- INEFFECTIVE ASSISTANCE OF APPELLATE COUNSEL, 

60. Paragraphs 1-59 are incorporated by reference. 

61. The Petitioner has previously raised a claim of ineffective assistance of appellate 

counsel, but because of the ineffective assistance of habeas counsel, his claims were 

not fully and fairly litigated in his previous habeas cases. 

62. The Petitioner has not deliberately bypassed a direct appeal of this claim because the 

development of factual evidence is necessary to fully present it. 

63, The performance of Attorneys King, Davenport, and Barry was defective because, in 

the Petitioner's direct appeal, they failed to make the following claims: 

a. The Petitioner's due process rights were violated by Lombardo's identification of 

him at the probable cause hearing because it was unduly suggestive and 

insufficiently reliable, and Lombardo's trial identification was tainted by the 

probable cause identification; 

b. The Petitioner's due process rights were violated by Lavassuer's in and out of 

court identifications because they were unduly suggestive and insufficiently 

reliable. 
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58- But for the deficient performance of Attorney McDonough, there is a reasonable

possibility that the results of the proceeding would have been different and more

favorable to the petitioner.

59. The Petitioner's conviction is in violation of the Sixth and Fourteenth Amendments and

Article First, secs- eight and nine of the Connecticut Constitution based on ineffective

assistance of trial counsel.

couNT Two- TNEFFECTTVE ASSTSTANCE OF APPELLATE COUNSEL:

60. Paragraphs 1-5g are incorporated by reference

6'1. The Petitioner has previously raised a ctaim of ineffective assistance of appellate

counsel, but because of the ineffective assistance of habeas counsel, his claims were

not fully and fairly litigated in his previous habeas cases. :.. ,.:,

62' The Petitioner has not deliberately bypassed a direct appeal of this claim because the

developrnent of factual evidence is necessary to fully present it..:
63, The perforrnance of Attorneys King, Davenport, and Barry was defective because, in

the Petitioner's direct appeal, they failed to make the following claims:

a' The Petitioneds due process rights were violated by Lombardo's identification of

him at the probable cause hearing because it was unduly suggestive and

insufficiently reliable, and Lombardo's trial identification was tainted by the

probable cause identification;

b. The Petilioneis due process rights were violated by Lavassuefs in and out of
:

court identifications because they were unduly suggestive and insufficienly

reliable.
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64. But for the deficient performance of appellate counsel, there is a reasonable probability 

the results of the proceeding would have been different and more favorable to the 

Petitioner. 

65. The Petitioner's conviction is in violation of the Sixth and Fourteenth Amendments and 

Article first, secs. eight and nine of the Connecticut Constitution based on ineffective 

assistance of appellate counsel. 

COUNT THREE- INEFFECTIVE ASSISTANCE OF HABEAS COUNSEL (LORENZEN). 

66, Paragraphs 1-65 are incorporated by reference. 

67. The Petitioner has previously raised claims that habeas counsel Lorenzen was 

ineffective, however, because of the ineffective assistance of subsequent habeas 

counsel, DeMarco and Kraus, and the judicial dismissal of his fourth habeas petition, his 

claims were not fully and fairly litigated in his previous habeas cases. 

68. The Petitioner has not deliberately bypassed a direct appeal of these claims because 

the development of factual evidence is necessary to fully present them. 

69. Prior habeas counsel, Lorenzen, was ineffective in the following areas: 

a. Failure to fully investigate, raise, and adequately present claims of ineffective 

assistance of trial and appellate counsel including, but not limited to, trial 

counsel's failure to file a motion to suppress Lombardo's identification of the 

Petitioner, trial counsel's failure to pursue his motion to suppress LaVassuer's 

identification of the Petitioner, trial counsel's failure to object to the court's eye 

witness identification instruction, trial counsel's failure to waive the probable 

cause hearing or otherwise prevent the extremely suggestive setting for 

Lombardo's identification of the Petitioner, trial counsel's failure to make an 
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64- But for the deficient Performance of appellate counsel, there is a reasonable probabitity

the results of the proceeding would have been different and more favorable to the

Petitioner.

65. The Petitioner's conviction is in violation of the Sixth and Fourteenth Amendments and

Article first, secs. eight and nine of the Gonnecticut Constitution based on ineffective

assistance of appellate counsel.

couNT THREE- INEFFECTIVE ASSTSTANCE OF HABEAS COUNSEL (LORENZFN;}.

66, Paragraphs 1-65 are incorporated by reference. 
.; i

67. The Petitioner has previously raised claims that habeas counsel Lorenzen was

' ineffective, however, because of the ineftective assistance of subsequent habeas .:.;

counsel, DeMarco and Kraus, and the judicialdismissal of hisfourth habeas petition, his

claims were not fully and fairly litigated in his previous habeas c€lses.

68' The Petitioner has not deliberately bypassed a direct appeal of these clairns beqqqsg .

thedeveIopmentoffactualevidenceisnecessarytofullypresentthem.

69.Priorhabeascounsel,Lorenzen,wasineffectiveInthefollowingareas:

a. Failure to futly investigate, raise, and adequately present claims of ineffective

assistance of trial and appellate counsel including, but not limited to, trial

counsel's failure to file a motion to suppress Lombardo's identification of the

Petitioner, trial counsel's failure to pursue his motion to suppress LaVassuer,s,

identification of the Petitioner, trial counse]'s failure to object to the court,s eye

witness identification instruction, trial counsel's failure to waive the probable

cause hearing or otherwise prevent the extremely suggestive setting for

Lombardo's identification of the Petitioner, trial counsel's failure to make an
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adequate record as to the number and nature of pretrial identification procedures 

used, trial counsel's failure to effectively cross examine the eye witnesses at trial, 

trial counsel's failure to call Miguel Vargas as a witness, appellate counsel's 

failure to argue that the identification of the Petitioner at the probable cause by 

Lombardo hearing violated his due process rights, and appellate counsel's failure 

to argue that LaVasseur's identification of the Petitioner violated his due process 

rights. 

b. Abandonment of various arguments and claims concerning trial counsel's and 

appellate counsel's performance including, but limited to, those listed in 

paragraph 69(e), by failing to raise them in his final amended petition, question 

the witnesses at the habeas trial concerning trial counsel's deficiencies as listed_ 

in Paragraph 57, argue these matters to the court, and/or adequately brief those 

issues. 

c. Failure to consult with and/or call an eye witness identification expert in the 

habeas proceedings. 

d. Failure to raise a claim of newly discovered evidence based on developments in 
the science of eye witness identification. 

e. Failure to claim that the Petitioner's conviction was in violation of his due process 
rights based on unduly suggestive identification procedures and unreliable 

identifications. 

70. But for the deficient performance of counsel, there is a reasonable probability the 
results of the proceeding would have been different and more favorable to the 

Petitioner. 
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adequate record as to the number and nature of pretrial identification procedures

used, trial counsel's failure to effectively cross examine the eye witnesses at trial,

triatcounsel's failure to callMiguel vargas as a witness, appelrate counsef,s

failure to argue that the identification of the Petitioner at the probable cause by ,

Lombardo hearing violated his due process rights, and appellate counsel,s failure

to argue that Lavasseur's. identification of the Petitioner violated his due process

rights.

b' Abandonment of various arguments and claims concerning trial counsel,s and

appellate counsel's performance including, but limited to, those listed in , 
:

paragraph 69(a), by failing to raise them in his final amended petition, queg_tjon 
,

the witnesses at the habeas trial concerning trial counsel's deficiencies qs,lislgd,,,,

in Paragraph 57, argue these matters to the court, andior adequately brief those
issues.

c' Failure to consult with and/or call an eye witness identification expert in the

habeas proceedings

d' Failure to raise a claim of newly discovered evidence based on developmelts in

the science of eye witness identification. 
, .. ::: : l

e' Failure to claim that the Petitioner's conviction was in vlolation of his due process

rights based on unduly suggestive identification procedures and unreliable

identifications.

70' But for the deficient performance of counsel, there is a reasonable probability the
results of the proceeding would have been different and more favorable to the
Petitioner.
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71. The Petitioner's conviction is in violation to his right to effective assistance of habeas 
counsel pursuant to Conn. Gen. Stat. sec. 51-296, the Sixth and Fourteenth 
Amendments and Article First, secs eight and nine of the Connecticut Constitution 

COUNT FOUR- INEFFECTIVE ASSISTANCE OF HABEAS COUNSEL (DEMARCO) 
72. Paragraphs 1-71 are incorporated by reference. 

73. The Petitioner has previously raised claims that habeas counsel DeMarco was 
ineffective, however, because of the ineffective assistance of subsequent habeas 
counsel, Kraus, and the judicial dismissal of his fourth habeas petition, his claims were 
not fully and fairly litigated in his previous habeas cases. 

74. The Petitioner has not deliberately bypassed a direct appeal of these claims because 
the development of factual evidence is necessary to fully present them. 

75. Prior habeas counsel, DeMarco, was ineffective in the following areas: 
a. Failure to fully investigate, raise, and adequately present claims of ineffective 

assistance of trial and appellate counsel including, but not limited to, trial 
counsel's failure to fife a motion to suppress Lombardo's identification of the 
Petitioner, trial counsel's failure to pursue his motion to suppress LaVassuer's 
identification of the Petitioner, trial counsel's failure to object to the court's eye 
witness identification instruction, trial counsel's failure to waive the probable 
cause hearing or otherwise prevent the extremely suggestive setting for 
Lombardo's identification of the Petitioner, trial counsel's failure to make an 
adequate record as to the number and nature of pretrial identification procedures 
used, trial counsel's failure to effectively cross examine the eye witnesses, trial 
counsel's failure to call Miguel Vargas as a witness, appellate counsel's failure to 
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71' The Petitioner's conviction is in violation to his right to effective assistance of habeas
counselpursuant to conn. Gen. stat. sec. 51-2g6,the sxth and Fourteenth
Amendments and Article First, secs eight and nine of the connecticut constitution.
GOUNT FOUR- INEFFECTIVE ASSISTANCE OF HABEAS couNsEL (DEMARGO),

72. Paragraphs 1-71 are incorporated by reference.

73' The Petitioner has previously raised claims that habeas counsel DeMarco was
,ineffective,however,becauseoftheineffectiveassistanceofsubsequenthabeas

counsel' Kraus' and the judicial dismissal of his fourth habeas petition, his claims were
not fully and fairly litigated in his previous habeas cases.

74' The Petitioner has not deliberately bypassed a direct appeal of these claims becausq.
the deveropment of factuar evidence is necessary to fufiy present them.

75- Prior habeas counsel, DeMarco, was ineffective in the foilowing areas:
a' Failure to fully investigate, raise, and adequatery present claims of ineffective

assistance of trial and appellate counsel including, but not limited to, trial
counsel's failure to fife a motion to suppress Lornbardo's identification of the
Petitioner, trial counsel's failure to pursue his rnotion lo suppress Lavassuer,s.,
identification of the Petitioner, trial counsel's failure to object to the court,s eye
witness identification instruction, trial counsers failure to waive the probable
cause hearing or othervvise prevent the extremely suggesiive setting for
Lombardo's identificaiion of the Petitioner, trial counsel,s failure to make an
adequate record as to the nurnber and nature of pretrial identification procedures
used' trial counsel's faijure to effectivety cross examine the eye witnesses, trial
counsel's failure to call Miguel vargas as a witness. appellate counsel,s failure to
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argue that the identification of the Petitioner at the probable cause by Lombardo 

hearing violated his due process rights, and appellate counsel's failure to argue 

that LaVasseur's identification of the Petitioner violated his due process rights. 

b. Abandonment of various arguments and claims concerning trial counsel's and 

appellate counsel's performance including, but limited to, those listed in 

paragraph 75(a) by failing to file an amended petition and ask for a trial. 

c. Failure to consult with and/or call an eye witness identification expert in the:;:

habeas proceedings. 

d. Failure to raise a claim of newly discovered evidence based on developments in 

the science of eye witness identification. 

e, Failure to claim that the Petitioner's conviction was in violation of his due process 

rights based on unduly suggestive identification procedures and unreliable 

identifications. 

f. Failure to fully investigate, raise, and present claims of ineffective assistance of 

habeas counsel including, but not limited to, habeas counsel's failure to fully 

investigate, raise, and adequately present the claims referenced in 75(a) and/ or 

abandonment thereof, habeas counsel's failure to consult with or call an eye 

witness identification expert, and habeas counsel's failure to raise claims of 

straight due process violations based on the eye witness identifications, and 

newly discovered evidence. (See Counts Six and Seven of this Petition). 

g. Failure to consult with and/or call a legal expert on the issue of ineffective 

assistance of counsel. 
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ergue that the identification of the Petitioner at the probab{e cause by Lombardo

hearing violated his due process rights, and appellate counsel's failure to argue

that LaVasseur's identification of the Petitioner violated his due process rights.

b. Abandonment of various arguments and claims concerning trial counsel's and

appellate counsel's perFonnance including, but limited to, those listed in

paragraph75(a)byfailingtofileanamendedpetitionandaSkforatrial.

c. Failure to consult with and/or call an eye witness identification expert in ihe,r.;.,,i..ii.

habeas prOCeedings. , lr, ,, !:;li.i,ji

d' Failure to raise a claim of newly discovered evidence based on developments in

the science of eye witness identification.

e' Failure to claim that the Petitioner's conviction was in violation of his due process

rights based on unduly suggestive identification procedures and unretiable

identifications-

f- Failure to fully investigate, raise, and present claims of ineffective assistqn"r,O,t,

habeas counsel including, but not limited to, habeas counsel's failure to fully

jnvestigate, raise, and adequately present the claims referenced in ZS(a) andl or

abandonment thereof, habeas counsel's faiture to consult with or call an eye

witness identification expert, and habeas counsel's failure to raise claims of

straight due process violations based on the eye witness identifications, and

newly discovered evidence. (See Counts Six and Seven of this petition). . . ,, 
,

g- Failure to consult with and/or call a legal expert on the jssue of ineffective

assistance of counsel.

11

Page 17 of 148



Jun 27 18 10:24a Providence Leg, croup 833832 p,13 

76. But for the deficient performance of counsel, there is a reasonable probability the 

results of the proceeding would have been different and more favorable to the 

Petitioner_ 

77. The Petitioner's conviction is in violation to his right to effective assistance of habeas 

counsel pursuant to Conn. Gen. Stat. sec. 51-296, the Sixth and Fourteenth 

Amendments and Article First, secs eight and nine of the Connecticut Constitution. 

COUNT FIVE- INEFFECTIVE ASSISTANCE OF HABEAS COUNSEL (KRAUS) 

78. Paragraphs 1-77 are incorporated by reference. 

79. The Petitioner has not previously raised claims that habeas counsel Kraus was 

ineffective. 

80. The Petitioner has not deliberately bypassed a direct appeal of these claims because 

the development of factual evidence is necessary to fully present them. 

81. Prior habeas counsel, Kraus, was ineffective in the following areas: 

a. Failure to fully investigate, raise, and adequately present claims of ineffective 

assistance of trial and appellate counsel including, but not limited to trial 

counsel's failure to file a motion to suppress Lombardo's identification of the 

petitioner, trial counsel's failure to pursue his motion to suppress LaVassuer's 

identification of the Petitioner, trial counsel's failure to object to the court's eye 

witness identification instruction, trial counsel's failure to waive the probable 

cause hearing or otherwise prevent the extremely suggestive setting for 

Lombardo's identification of the Petitioner, trial counsel's failure to effectively 

cross examine the eyewitnesses, trial counsel's failure to make an adequate 

record as to the number and nature of pretrial identification procedures used, trial 
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70' But for the deficient pertormance of counsel, there is a reasonab{e prooabi(i* ffie
results of the proceeding would have been different and more favorableto the

Petitioner

77 - The Petitionels conviction is in violation to his right to effective assistance of habeas

counsel pursuant to Conn. Gen. Stat. sec- 51-296, the Sixth and Fourteenth

Amendments and Article First, secs eight and nine of the connecticut constitutjon.

couNT FlvE- INEFFECTIVE ASSISTANCE OF HABEAS COUNSEL (l(RAUS)

78. Paragraphs 1-TT are incorporated by reference.

79- The Petitioner has not previously raised claims that habeas counsel Kreus was

inefiective . .::.

80. The Petitioner has not deliberately bypassed a direct appeal of these claims because

the development of factual evidence is necessary to fully present them.

81. Prior habeas counser, Kraus, was ineffective in the following areas;

a. Failure to {ully investigate, raise, and adequately present claims of ineffective

assistance of trial and appellate counsel including, but not limited to triat

counsel's failure to file a motion to suppress Lombardo's identification of the 
,.

petitioner, trial counsel's failure to pursue his motion to suppress LaVassueds

identification of the Petitioner, trial counsel's failure to object to the court,s eye

witness identification instruction, trial counsel's faiture to waive the probabfe

cause hearing or otheruvise prevent the extremely suggestive setting for

Lombardo's identification of the Petitioner, trial counsel's failure to effectively

cross exarnine the eyewitnesses, trial counsel's failure to make an adequate

record as to the number and nature of pretrial identification proeedures used, trial
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counsel's failure to call Miguel Vargas as a witness, appellate counsel's failure to 

argue that the identification of the Petitioner at the probable cause by Lombardo 

hearing violated his due process rights, and appellate counsel's failure to argue 

that LaVasseur's identification of the Petitioner violated his due process rights.

b. Abandonment of various arguments and claims concerning trial counsel's and 

appellate counsel's performance including, but limited to, those listed in 

paragraph 81(a) by not raising them in his amended petition, questioning 

witnesses at the habeas trial about those issues, or adequately briefing them. 

c. Failure to consult with and/or call an eye witness identification expert in the 

habeas proceedings. 

d. Failure to raise a claim of newly discovered evidence based on developments in 

the science of eye witness identification. 

e. Failure to claim that the Petitioner's conviction was in violation of his due process 

rights based on unduly suggestive identification procedures and unreliable 

identifications. 

f. Failure to fully investigate, raise, and present claims of ineffective assistance of 

habeas counsel including, but not limited to, habeas counsel's failure to fully 

investigate, raise, and adequately present the claims referenced in 81(a) and/ or 

abandonment thereof, habeas counsel's failure to consult with or call an eye 

witness identification expert, and habeas counsel's failure to raise claims of 

straight due process violations based on the eye witness identifications, and 

newly discovered evidence. (See Counts Six and Seven of this Petition). 
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counsel's failure to call Miguet vargas as a witness, appellate counsel's failure to

argue that the identification of the Petitioner at the probable cause by Lombardo

hearing violated his due process rights, and appellate counsel's failure to argue

that LaVasseur's identification of the Petitioner violated his due process rights- 
'

b. Abandonrnent of various arguments and claims concerning trial counsel's and

appellate counse!'s performance including, but lirnited to, those listed in

paragraph s1(a) by not raising them in his amended petition, questioning

wiinesses at the habeas trial about those issues, or adequately briefing them.

c- Failure to consult with and/or call an eye witness identification expert in thel 
.:r ,:,

habeas proceedings. I ,: : '

d. Failure to raise a claim of newly discovered evidence based on developments in

the science of eye witness identification'

e. Failure to claim that the petitioner's conviction was in violaticln of his due process

rights based on unduly suggestive identificalion procedures and unreliable

identifications. r , ,

f. Failure to fully investigate, raise, and present claims of ineffective assistance of

habeas counsel including, but not limited to, habeas counsel's failure to fullY. ,,, .

investigate, raise, and adequately present the claims referenced in 81(a) and/ or

abandonment thereof, habeas counsel's failure to consult with or call an eye

witness identification expert, and habeas counsel's failure to raise claims of

straight due process violations based on the eye witness identifications, and

newly discovered evidence. (See Counts Six and Seven of this Petition)-

p.14
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g. Failure to consult with and/or call a legal expert on the issue of ineffective 

assistance of counsel. 

82. But for the deficient performance of counsel, there is a reasonable probability the 

results of the proceeding would have been different and more favorable to the 

Petitioner. 

83. The Petitioner's conviction is in violation to his right to effective assistance of habeas 

counsel pursuant to Conn. Gen. Stat. sec. 51-296, the Sixth and Fourteenth 

Amendments and Article First, secs eight and nine of the Connecticut Constitution. 

COUNT SIX- DUE PROCESS (FEDERAL AND STATE} 

84. Paragraphs 1-83 are incorporated by reference. 

85. The Petitioner's due process rights under the Fourteenth Amendment as well as Article 

First, secs. eight and nine were violated because: 

a. His conviction was based solely on eye witness identification evidence that is now 

understood to be unduly suggestive and unreliable. 

b. The jury was not adequately informed about the factors affecting the accuracy of 

eye witness identification evidence which were present in his case, including but 

not limited to; procedures used or not used in presenting photos to the eye 

witnesses, weapon focus, fear, lighting, length of observation, familiarity, 

intoxication, habitual drug use, unconscious transference, relative judgment, 

cross racial identification, confidence statements, unduly suggestive settings, 

multiple viewings, and the length of time between the event and the identification. 

c. Scientific studies have shown that factors affecting the accuracy of eye witness 

identification are not within jurors' common knowledge. 
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g. Failure to consult with and/or call a legal expert on the issue of ineffective

assistance of counsel,

g2. But for the deficient performance of counsel, there is a reasonable probabillty the

results of the proceeding would have been different and rnore favorable to the

Petitioner.

g3. The petitioner,s conviction is in viotation to his right to effective assistance of habeas

counsel pursuant to Conn. Gen. Stat. sec. 51*296, the Sixth and Fourteenth ,,

Amendments and Article First, secs eight and nine of the Connecticut Constitution.

couNT slx- DUE PROGESS (FEDERAL AND STATEI

84. Paragrapl'ts '1-83 are incorporated by reference.

BS. The petitioner,s due process rights under the Fourteenth Amendment as well as Article

First, secs, eight and nine were violated because: , :i i :l

a. His conviction was based solely on eye witness identification evidence that is now

undersiood to be unduly suggestive and unreliable'

b. The jury was not adequately informed about the factors affecting the accuracy of

eye witness identification evldence which were present in his case, including but

nol limited to; procedures used or not used in presenting photos to the eye .,, 
:,:

witnesses, weapon focus, fear, lighting, length of observation, familiarity, ..:: 
I

intoxication, habitual drug use, unconscious transference, relative judgmelt,, ., ,,

cross racial identification, confidence statements, unduly suggestive settings,

multiple viewings, and the length of time between the event and the identification

c. Scientific studies have shown that factors affecting the accuracy of eye Witness

identification are not within jurors' common knowledge.
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c. Lombardo and LaVasseur's in court identifications were tainted by unduly 

suggestive pre trial identification procedures and should not have been admitted 

into evidence. 

d. The court's jury instruction on eye witness identification was scientifically 

unsound, and did not adequately reference many of the factors that likely 

affected the accuracy of Lombardo and LaVasseur's identifications of the 

Petitioner. 

86. Because there was no physical evidence connecting the Petitioner to the crimes ancl),j 

eye witness identification evidence is inherently unreliable when some or all of the 

following factors in listed in 85 (b) are present, the evidence in the Petitioner's case 

was insufficient to rise to the level of proof beyond a reasonable doubt. 

87. The Supreme Court's decisions in Guilbert and Dickson should be retroactively applied 

to his case, and justice requires that he receive the benefit of those decisions. 

COUNT SEVEN- NEWLY DISCOVERED EVIDENCE 

88, Paragraphs 1-87 are incorporated by reference. 

89. The Petitioner has not raised this claim at any prior proceeding. 

90. Since the time of the Petitioner's trial, appeal, and/or prior habeas trials; there have 

been significant advances in the science of eye witness identification, and the causes 

of mistaken identification are better understood. Some of those scientific 

advancements/ studies are referenced in State v. Henderson, 208 N.J. 208 (2011) and 

in the 64 page report of the special master in that case. 

91. The scientific developments referenced in paragraph (90) constitute newly discovered 

evidence not reasonably available to the Petitioner at the time of the prior proceedings. 
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c. Lombardo and LaVasseuf s in court identifications were tainted by unduly

suggestive pre trial identification procedures and should not have been admitted

into evidence.

d. The court's jury instruction on eye witness identificatlon was scientifically

unsound, and did not adequately reference many of the factors that likely

affected the accuracy of Lombardo and LaVasseur's identifications of the

Petitioner.

g6. Because there was no physical evidence connecting the Petitioner to the crimes.an$11

eye witness identification evidence is inherently unreliable when some or all of the

following factors in listed in 85 (b) are present, the evidence in the Petitioner's case

was insufficient to rise to the level of proof beyond a reasonable doubt-

g7. The Supreme Court s decisions in Gqilbert and Dick-son should be retroactively applied

to his ease, and justice requires that he receive the benefit of those decisions'

COUNT SEVEN- NEIJI'LY DISCOVERED EVIDENCE .: ]:;I; ']].:..:,;,

88, Paragraphs 1-87 are incorporated by reference

89. The Petitioner has not raised this claim at any prior proceeding.

gO. Since the time of the Petitioner's trial, appeal, and/or prior habeas trials, there have

been significant advances in the science of eye witness identification, and the causes

of mistaken identification are better understood. Some of those scientific

advancements/ studies are referenced in State,v. Hendefgon ,2O8 N.J. 208 (2011) and

in the 64 page report of the special master in that case'

g1. The scientific devefopments referenced in paragraph (90) constitute newly discovefed

evidence not reasonably available to the Petitioner at the time of the prior proceedings.
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92. The evidence adduced at the Petitioner's prior proceedings and the evidence to be 

adduced at this habeas trial demonstrate that no reasonable fact finder would find the 

Petitioner guilty of murder. 

WHEREFORE, the Petitioner respectfully requests that: 

1. A writ of habeas corpus be issued to bring him before this Court in order that justice 

may be done. 

2. That the conviction and sentence described herein be ordered vacated or modified 

and the matter returned to the trial docket for further proceedings according to lavv:

3. Such other relief as law and justice require. 

Respectfully submitted, 
The Petitioner 
Edgar Tatum 

BY:  /'.z -L 6-2,e, 

Katherine C. Essington 

Juris No. 420490 
190 Broad St. , Suite 3W 
Providence, RI 02903 
(401) 351-2889- phone 
(401) 351-2899- fax 
katyessingtongme com 

HIS ATTORNEY 

CERTIFICATION 

This is to certify that a copy of the foregoing was emailed this 27th day of June, 2018 

to: 

Eva Lenczewski, Esq. 
Office of the Chief State's Attorney 
400 Grand St. 
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92. The evidence adduced at the Petitioner's prior proceedings and the evidence lo be

adduced at this habeas trial demonstrate that no reasonable fact finder would find the

Petitioner guittY of murder

WHEREFORE, the Petitioner respectfully requests that:

1. A writ of habeas corpus be issued to bring him before this Court in order that justice

may be done.

, 2. That the conviction and sentence described herein be ordered vacated or modified

and the matter retumed to the trialdocket for further proceedings according to,law..

3. Such other ielief as law and justice require'

Respec$ully subm itted,
The Petitioner
Edgar Tatum

Katherine C. Essington
Juris No. 42O49O

190 Broad St., Suite 3W
Providence, Rl02903
(4O1) 351-2889- Phone
(401) 351-2899- fax
katyessington@me.com

HIS ATTORNEY

cERTIFIGAJION

This is to certify that a copy of the foregoing was emailed this 27th day of June, 2418

to:

Eva Lenczewski, Esq.
Office of the Chief State's Attorney
4O0 Grand Si.

BY:
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et. 19 
CV16-4007857-S 

aliteext Covki 
UPERIOR COURT 

EDGAR TATUM JUDICIAL DISTRICT OF TOLLAND 

V. • AT ROCKVILLE 

WARDEN, STATE PRISON JULY 16, 2018 

RETURN 

Now comes the respondent pursuant to Connecticut Practice Book § 23-30 and 

files this Return in response to the petitioner's Fourth Amended Petition for a Writ of 

Habeas Corpus/Response to State's Request for a More Specific Statement, dated June 

27, 2018, as follows: 

NATURE OF THE PROCEEDINGS 

1. Admitted. 

2. Admitted. 

3. Denied. 

4. Admitted. 

5. Admitted. 

JURISDICTION AND SCOPE OF REVIEW 

6-13. The respondent submits that it is without sufficient knowledge or information 

upon which to form an opinion, and therefore, leaves the petitioner to his proof. 

CASE HISTORY 

14. Admitted, to the extent that these were the charges at trial_ 

15. Admitted. 

16. Admitted. 
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Admitted, to the extent that these were the charges at trial

Admitted.

Admitted.

a 5
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EDGAR TATUM

V.

PERIOR COURT

WARDEN, STATE PRISON

JUDICIAL DISTRICT OF TOLLAND

AT ROCKVILLE

JULY 16,2018

RETURN

Now comes the respondent pursuant to Connecticut Practice Book g 23-30 and

files this Return in response to the petitioner's Fourth Amended Petition for a Writ of

Habeas Corpus/Response to State's Request for a More Specific Statement, dated June'

27,2018, as follows:

NATURE OF THE PROCEEDINGS

Admitted.

Admitted.

Denied.

Admitted.

Admitted.

6-13. The respondent submits that it is without sufficient knowledge or information

upon which to form an opinion, and therefore, leaves the petitioner to his proof.
': 

: . ,i"

CASE HISTORY

14,

1

2

3

4

5

JURISDICTION AND SCOPE OF REVIEW
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17. So much of Paragraph 17 as alleges "Nile State subsequently dismissed 

the assault charge" is denied, and the remaining portion is admitted. 

18. Admitted. 

19. Admitted. 

20. So much of Paragraph 20 as alleges "Conn. 719" is denied, and the 

remaining portion is admitted. 

21. Admitted. 

22. The respondent submits that it is without sufficient knowledge or information 

upon which to form an opinion, and therefore, leaves the petitioner to his proof. 

23. Admitted. 

24. Admitted. 

25. Admitted, to the extent that this was one of the trial dates. 

26-30. Admitted. 

31. So much of Paragraph 31 as alleges "1993" is denied, and the remaining 

portion is admitted. 

32. The respondent submits that it is without sufficient knowledge or information 

upon which to form an opinion as to that portion of Paragraph 32 as alleges "Mlle court 

denied the Petitioner's request for appointed counsel" and therefore leaves the petitioner 

to his proof. The remaining portion is admitted. 

33. Denied, 

34. Admitted, to the extent that the absence of prejudice was with respect to 

count two only. 

3537. Admitted. 
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17. So much of Paragrapn 17 as alleges "[t]he State subsequently dismissed

the assault charge" is denied, and the remaining portion is admitted

18. Admitted.

19. Admitted.

20. So much of Paragraph 20 as alleges "Conn, 719" is denied, and the

remaining portion is admitted.

21. Admitted.
j 'ii i.' i-iis"!iii;iiii,rij

22. The respondent submits that it is without sufficient knowledge or information

upon which to form an opinion, and therefore, leaves the petitioner to his proof.

23. Admitted.

.l'.,.
24. Admitted.

25. Admitted,. to the extent that this was one of the trial dates

26-30. Admitted.

31. So much of Paragraph 31 as alleges "1993' is denied, and the remainiqg

portion is adrnitted.

32. The respondent submits that it is without sufficient knowledge or information

upon which to form arr opinion as to that portion of Paragraph 32 as alleges -ltJhe court

denied the Petitioner's request for appointed counsel" and therefore leaves the petitioner

to his proof. The remaining portion is admitted.

33. Denied. , r,., ,

34. Admitted, to the extent that the absence of prejudice was with respect to

count two only.

35-37. Admitted.

)
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38. So much of Paragraph 38 as alleges "2010," is denied, and the remaining 

portion is admitted. 

39-43. Admitted. 

PERTINENT FACTS 

44-53. The respondent submits that it is without sufficient knowledge or information 

upon which to form an opinion, and therefore, leaves the petitioner to his proof. 

COUNT ONE - INEFFECTIVE ASSISTANCE OF TRIAL COUNSEL 

54. Paragraphs 1 through 53 are re-pleaded and incorporated by reference 

herein. 

55. The respondent submits that it is without sufficient knowledge or information 

upon which to form an opinion, and therefore, leaves the petitioner to his proof. 

56 The respondent submits that it is without sufficient knowledge or information 

upon which to form an opinion, and therefore, leaves the petitioner to his proof. 

57a-g. The respondent submits that it is without sufficient knowledge orinformation 

upon which to form an opinion, and therefore, leaves the petitioner to his proof. 

58. Denied. 

59. Denied. 

Failure to State a Claim Upon Which Relief May be Granted 

60. The petitioner cannot obtain habeas corpus review of the claim raised in 

Count One as the Connecticut Supreme Court has held that its new rules regarding 

eyewitness identification do not apply retroactively to cases on collateral review, such as 

habeas corpus proceedings. State v. Dickson, 322 Conn. 410, 450-51, (2016), cert. 

denied, 137 S. Ct. 2263 (2017). Consequently, the petitioner's claim fails to support a 
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38. So much of Paragraph 38 as alleges "2010," is denied, and the remaining

portion is admitted.

39-43. Admitted.

PERTINENT FACTS

44-53.The respondent submits that it is without sufficient knowledge or information

upon which to form an opinion, and therefore, leaves the petitioner to his proof.

COUNT ONE - INEFFECTIVE ASSISTANCE OF TRIAL COUNSEL .. J 1 J ... 1 ,;-rr r_. 1r:

54. Paragraphs 1 through 53 are re-pleaded and incorporated by i'eference

herein.

55. The respondent submits that it is without sufficient knowledge or information

upon which to form an opinion, and therefore, leaves the petitioner to his proof-

56. The respondent submits that it is without sufficient knowledge or inforrnation

upon whieh to form an opinion, and therefore, leaves the petitioner to his proof.
'':il i:_:

57a-g.The respondent submits that it is without sufficient knowledge or,inforrnatjo;t

upon which to form an opinion, and therefore, leaves the petitioner to his proof.

59. Denied. :.,:::;ri.,tir;,i..r:t

59. Denied.

Failure to State a Claim Upon Which Relief Mav be Granted

60. The petitioner cannot obtain habeas corpus review of the claim raised in

Count One as the Gonnecticut Supreme Court has held that its new rules regarding I 1 i, ,

eyewitness identification do not apply retroactively to cases on collateral review, such as

habeas corpus proceedings- Sfafe v. Dickson, 32? Conn. 41O,450-51, (2016), cerf

denied,137 S. Ct.2263 (2017). Consequently, the petitioner's claim fails to support a

3
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legal basis upon which this Court could offer relief pursuant to § 23-29 of the Connecticut 

Practice Book. 

Failure to State a Claim Upon Which Relief May be Granted 

61. The petitioner cannot obtain habeas corpus review of the claim raised in 5 :j 

Count One that trial counsel was ineffective in regard to allegations pertaining to various 

aspects of eyewitness identification as, at the time of his criminal proceedings, these 

pursuits would have been considered novel theories, State. v. Kemp, 199 Conn. 473, 476 

(1986) and State v. McClendon, 248 Conn. 572, 686 (1999), both overruled by State v. 

Guilbert, 306 Conn. 218 (2012). "[C]ounsers failure to advance novel legal theories does 

not constitute ineffective performance." State v. Ledbetter, 275 Conn, 451, 459-60 

(2005). Consequently, the petitioner has failed to state a claim upon which habeas 

corpus relief may be granted. 

Res Judicata / Collateral Estoppel 

5'.

62. The petitioner cannot obtain habeas corpus review of the claim raised in 

Count One that trial counsel was ineffective in regard to allegations pertaining to various 

aspects of eyewitness identification as this claim and its underlying principles were 

addressed previously at the appellate and habeas levels. Thus, this claim is barred by the 

doctrine of res judicata / collateral estoppel. 

Successive Petition 

63. The petitioner cannot obtain habeas corpus review of the claim raised in 

Count One that trial counsel was ineffective in regard to allegations pertaining to various 

aspects of eyewitness identification as the petitioner previously has claimed ineffective 

assistance of counsel and sought the same relief thereon. 

4 
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legal basis upon which this Court could offer relief pursuant to S 23-29 of the Connecticut

Practice Book,

Failure to State a Claim Upon Which Relief Mav be Granted

61. The petitioner cannot obtain habeas corpus review of the claim raised ri6': ' i '

Count One that trial counsel was ineffective in regard to allegations pertaining to various

aspects of eyewitness identificatiorr as, at the time of his criminal proceedin$s, these

pursuits would have been considered novel theories, Sfafe v. Kemp, 199 Con.n - 473.,, 47,61

(19g6) and Sfafe v, McClendon, 248 e onn. 572, 586 (1999), both ovenuled by State v-

Guilbeft,306 Conn .21g Qa14. "[CJOUnsel's failure to advance novel legal theories does

not constitute ineffective performance." Sfafe v. Ledbetter, 275 Conn' 451, 459:69r., ,,,

(2005). Consequently, the petitioner has failed to state a claim upon which h--"bt"1,,,., 
,,,,

corpus relief rnay be granted. i ,: , j:, ri,'i,:l:;:

Res Judicata / Collateral Estoppel 
;.:y ,:.ir;:

62. The petitioner cannot obtain habeas corpus review of the claim raised in

Count one that trial counsel was ineffective in regard to allegations pertaining to various

aspects of eyewitness identification as this claim and its underlying principles wer9

''' : ir '

addressed previously at the appellate and habeas levels. Thus, this claim is barred by the

dootrine of res judicata / collateral estoppel 
:: . , . . ,.,

Successive Petition

69. The petitioner cannot obtain habeas corpus review of the claim raised in

Count One that trial counsel was ineffective in regard to allegations pertaining to various

aspects of eyewitness identification as the petitioner previously has claimed ineffective

assistance of counsel and sought the same relief thereon. . , : .l

4
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COUNT TWO - INEFFECTIVE ASSISTANCE OF APPELLATE COUNSEL 

60. Paragraphs 1 through 59 are re-pleaded and incorporated by reference 

herein. 

61. The respondent submits that it is without sufficient knowledge or information 

upon which to form an opinion, and therefore, leaves the petitioner to his proof. 

62. The respondent submits that it is without sufficient knowledge or information 

upon which to form an opinion, and therefore, leaves the petitioner to his proof. 

63a-b. The respondent submits that it is without sufficient knowledge or information,

upon which to form an opinion, and therefore, leaves the petitioner to his proof. 

64. Denied. 

65. Denied. 

Failure to State a Claim Upon Which Relief May be Granted 

66. The petitioner cannot obtain habeas corpus review of the claim raised in 

Count Two as the Connecticut Supreme Court has held that its new rules regardin 

eyewitness identification do not apply retroactively to cases on collateral review, such as 

habeas corpus proceedings. State v. Dickson, 322 Conn. 410, 450-51 (2016), cert. 

denied, 137 S. Ct. 2263 (2017). Consequently, the petitioner's claim fails to support a 

legal basis upon which this Court could offer relief pursuant to § 23-29 of the. Connecticut 

Practice Book. 

Failure to State a Claim Upon Which Relief May be Granted 

67. The petitioner cannot obtain habeas corpus review of the claim raised in 

Count Two that appellate counsel were ineffective for failing to allege due process 

violations pertaining to the eyewitness identifications as, at the time of his criminal and 

5 

Page 27 of 148 

3
nil\o

:t iN
ii ea

gHPE*
EHE4E
62z: i
h8;E s'fs#3-
H=l-:RF ;Eq

j
t!
H

i:

1: 
:.

;" i ;. .t:
l..l i^., r..

tt .,.
,;'1 :r '

t. . 1'

:j-

a oo8/01?

0T/ 1 6/20 1 I 1 I :00 FAX 203 236 I

COUNT TWO - INEFFECTIVE ASSISTANCE OF APPELLATE COUNSEL

60. paragraphs 1 through 59 are re-pleaded and incorporated by reference

herein,

61. The respondent submits that it is without sufficient knowledge or information

upon which to form an opinionr and therefore, leaves the petitioner to his proof'

62. The resporrdent submits that it is without sufficient knowledge or inforrnation

upon which to form an opinion, and therefore, leaves the petitioner: to his prSof'

634-b'TherespondentSubmitsthatitiswithoutsufficientknowledgelo|in{-oiJ:T9,tl?ll"

upon which to form an opinion, and therefore, leaves the petitioner to his proof'

64. Denied'

65. Denied.

66. The petitioner cannot obtain habeas corpus review of the claim raised in

count Two as the connecticut supreme court has held that its new rules ,F9!r$iry,.?,;i,.:,.:..;
.,''.,. :,:;r' ::'' :i;t:)

eyewitness identification do not apply retroactively to cases On collateral review' such as

habeas corpus proceedings. slafe v. Dickson,322 Conn' 410,450-51 (2016)' ceft'

denied,137 s. ct. 2269 (2017). consequenily, the petitioner's claim fails to support a

regar basis upon which this court courd offer rerief pursuant to s 23-29 of the cgnnecticut

Practice Book.

Gra

67'Thepetitionercannotobtainhabeascorpusreviewoftheclaimraisedin

count Two that appellate counsel were ineffective for failing to allege due process

violations pertaining to the eyewitness identifications as, at the time of his crirninal and

5
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appellate proceedings, these allegations would have been considered novel theories. 

State v. Kemp, 199 Conn. 473, 476 (1986) and State v. McClendon, 248 Conn. 572, 586 

(1999), both overruled by State v. Guilbert, 306 Conn. 218 (2012). "[C]ounsel's failure to 

advance novel legal theories does not constitute ineffective performance." State v. 

Ledbetter, 275 Conn. 451, 459-60 (2005). Consequently, the petitioner has failed to state 

a claim upon which habeas corpus relief may be granted. 

Procedural Default 

68. The petitioner cannot obtain habeas corpus review of the claim raised in 

Count Two that appellate counsel were ineffective for failing to allege due process 

violations pertaining to the eyewitness identifications. Although the petitioner could have, 

he did not raise such a claim before the trial judge. Thus, this claim is procedurally 

defaulted. The petitioner cannot establish (1) good cause for his failure to raise this claim 

at trial or on direct appeal and (2) actual prejudice sufficient to excuse his default. 

Res Judicata / Collateral Estoppel 

69. The petitioner cannot obtain habeas corpus review of the claim raised in 

Count Two that appellate counsel were ineffective for failing to allege due process, 

violations pertaining to the eyewitness identifications as this claim and its underlying 

principles were addressed previously at the appellate and habeas levels. Thus, this claim 

is barred by the doctrine of res judicata / collateral estoppel. 

Successive Petition 

70, The petitioner cannot obtain habeas corpus review of the claim raised in 

Count Two that appellate counsel were ineffective for failing to allege due process 
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appellate proceedings, these allegations would have been considered noveltheories

Sfafe v. Kemp,199 Conn . 473, 476 (1986) and Stafe v. McClendon,248 Conn. 572, 586

(1999), both overruled by Sfafe v. Guilbeft, 306 Conn. 218 (2012). "[C]ounsel's faille to
.:

advance novel legaltheories does not constitute ineffective performance." Sfafe ut ' t - '

Ledbetter, 275 Conn. 451,459-60 (2005). Consequently, the petitioner has failed to state

a claim upon which habeas corpus relief may be granted.

Proeedural.Default . r,, ,:i"i.irii,.:":;

68. The petitioner cannot obtain habeas corpus review of the claim raised 
i4,. ;,::

Count Two that appellate counsel were ineffective for failing to allege due procei!";:,.:r.,:,; 
i,,,

violations pertaining to the eyewitness identifications, Although the petitioner,c-ould,have,

he did not raise such a claim before the trialjudge- Thus, this claim is procedurally

defaulted. The petitioner cannot establish (1) good cause for his failure to raise this claim

attria!orondir.eetappealand(2)actuatprejudicesufficienttoexcusehisdefau|

Res Judic.ata / Gollateral Estoppg , ,,, ,

69. The petitioner cannot obtain habeas corpus review of the claim raised in
':.: 'i:,,':;:t.

Count Two that appellate counsel were ineffective for failing to allege due processr,.,,,l ,.,,,

violations pertaining to the eyewitness identifications as this claim and its underlying

principles were addressed previously at the appellate and habeas levels. Thus, this claim

is barred by the doctrine of res judicata / collateral estoppel.

Successi Petitiorr

ZO, The petitioner cannot obtain habeas corpus review of the claim raised in

Count Two that appellate counsel were ineffective for failing to allege due proces-s' '''

6
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violations pertaining to the eyewitness identifications as the petitioner previously has 

claimed ineffective assistance of appellate counsel and sought the same relief thereon. 

COUNT THREE — INEFFECTIVE ASSISTANCE OF HABEAS COUNSEL (LORENZEN) 

66. Paragraphs 1 through 65 are re-pleaded and incorporated by reference 

herein. 

67. The respondent submits that it is without sufficient knowledge or information 

upon which to form an opinion, and therefore, leaves the petitioner to his proof. 

68. The respondent submits that it is without sufficient knowledge or information 

upon which to form an opinion, and therefore, leaves the petitioner to his proof,... 

69a-e. The respondent submits that it is without sufficient knowledge or information, 

upon which to form an opinion, and therefore, leaves the petitioner to his proof. 

70. Denied. 

71. Denied. 

Failure to State a Claim Upon Which Relief May be Granted 

72. The petitioner cannot obtain habeas corpus review of the claim raised in 

Count Three as the Connecticut Supreme Court has held that its new rules regarding 

eyewitness identification do not apply retroactively to cases on collateral review, such as 

habeas corpus proceedings. State v. Dickson, 322 Conn. 410, 450-51, (2016), cert. 

denied, 137 S. Ct. 2263 (2017). Consequently, the petitioner's claim fails to support a 

legal basis upon which this Court could offer relief pursuant to § 23-29 of the Connecticut 

Practice Book. 
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viotations pertaining to the eyewitness identifications as the petitioner previously has

claimed ineffective assistance of appellate counset and sought the same relief thereon,

COUNT THREE .INEFFEGTIVE ASSISTANCE OF HABEAS COUNSEL (LORENZEN)

66. Paragraphs 1 through 65 are re-pleaded and incorporated by reference'

herein.

62. The respondent submits that it is without sufficient knowledge or information

upon which to form an opinion, and therefore, leaves the petitioner to his proof.

68. The respondent submits that it is without sufficient knowledge or information

upon which to form an opinion, and therefore, leaves the petitionerto his Froo{t.,,. ,. i,i,-..ii,ij

69a-e. The respondent submits that it is without sufficient knowledge or infgfryla-tig1,
..:...

upon which to form ?n opinion, and therefore, leaves the petitioner to his prOoft

79. Denied. " ,.-, .,. ..',-.

71. Denied.

Failure to Sta,te a Clairn Upon Which Relief Mav be Granted ,: ,

72. The petitioner oannot obtain habeas €orpus review of the claim, r"?j."!, in 
, , ',

Count Three as the Connecticut Supreme Court has held that its new rules regardinq. i ,, .,

' -'':

eyewitness identification do not apply retroactively to cases on collateral leview, such as

habeas corpus proceedings. Sfafe v. Dickson,322 Conn. 41O,45A'51' (2016), ccfr 
,

:, : t. .

denied,l gT S. Al, 2263 (2017). Consequently, the petitioner's claim fails to support a

legal basis upon which this Court could offer relief pursuant to S 23-29 of the Connecticut

Practice Book.
.' a '
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Failure to State a Claim Upon Which Relief May be Granted 

73. The petitioner cannot obtain habeas corpus review of the claim raised in 

Count Three that Habeas Counsel Lorenzen was ineffective in regard to allegations 

pertaining to various aspects of eyewitness identification as, at the time of his criminal, 

appellate, and habeas proceedings, these allegations would have been considered novel 

theories. State v. Kemp, 199 Conn. 473, 476 (1986) and State v. McClendon, 248 Conn, 

572, 586 (1999), both overruled by State v. Guilbert, 306 Conn. 218 (2012) "fClounsel's 

failure to advanc€ novel legal theories does not constitute ineffective performance." State 

V. Ledbetter, 275 Conn. 451, 459-60 (2005). Consequently, the petitioner has failed to 

state a claim upon which habeas corpus relief may be granted. 

Res Judicata / Collateral Estoppel 

74. The petitioner cannot obtain habeas corpus review of the claim raised in 

Count Three that Habeas Counsel Lorenzen was ineffective in regard to allegations 

pertaining to various aspects of eyewitness identification as this claim and its underlying 

principles were addressed previously at the trial, appellate, and habeas levels. Thus, this 

claim is barred by the doctrine of res judicata / collateral estoppel. 

Procedural Default 

75. The petitioner cannot obtain habeas corpus review of the claim raised in 

Count Three that Habeas Counsel Lorenzen was ineffective in regard to allegations 

pertaining to various aspects of eyewitness identifications. Although the petitioner could 

have, he did not raise such a claim at trial or on habeas appeal. Thus, this claim is 

procedurally defaulted. The petitioner cannot establish (1) good cause for his failure to 

8 
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Failure to Stgte a Claim Upon Which Rellef Mav be Granted

73. The petitioner cannot obtain habeas corpus review of the claim raised in

Count Three that Habeas Counsel Lorenzen was ineffective in regard to allegations

pertaining to various aspects of eyewitness identiflcation as, at the time of his criminal,

appellate, and habeas proceedings, these allegations would have been considefed novel

theories. Sfafe v. Kemp,199 Conn.473,476 (1986) and Sfafe v. McClendon,248 Conn.

572, 586 (1999), both overruled by Sfafe v. Guilbeft, 306 Conn . 21E (rOr,3].,'i{_Qounsel's

failure to advance novel legal theories does not constitute ineffective performance:::: $fafe

v. Ledbetter, 275Conn. 451, 459-60 (2005). Consequently, the petitioner tras iaiteO to

state a claim upon which habeas corpus relief may be granted.

Res Judicata / Collater?! Estoppel , ,r ,.r.::j;:.j ;;:,:-i:j.

74. The petitioner cannot obtain habeas corpus review of the claim raised r.fr ,,,,

Count Three that Habeas Counsel Lorenzen was ineffective in regard to 
1tlegafi-91,s ,.,,.,: .

.. , .. t:'r 
..' :

pertaining to various aspects of eyewitness identification as this claim and its u.nderlyfryg. 
,.,,

principles were addressed previously at the trial, appellate, and habeas levels. Thus, this

claim is barred by the doctrine of res judicata / collateral estoppel.

Proeedural Default

75. The petitioner cannot obtain habeas corpus review of the claim raised in

Count Three that Habeas Counsel Lorenzen was inetfective in regard to allegations
.,.'.'.

pertaining to various aspects of eyewitness identifications. Although the petitioner cogld

have, he did not raise such a claim at trial or on habeas appeal. Thus, this claim is

procedurally defaulted. The petitioner cannot establish (1) good cause for his failure to

\

I
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raise this claim at trial or on habeas appeal and (2) actual prejudice sufficient to excuse 

his default. 

Successive Petition 

76. The petitioner cannot obtain habeas corpus review of the claim raised in 

Count Three that Habeas Counsel Lorenzen was ineffective in regard to allegations 

pertaining to various aspects of eyewitness identification as the petitioner previously has 

claimed ineffective assistance of counsel and sought the same relief thereon. 

COUNT FOUR ® INEFFECTIVE ASSISTANCE OF HABEAS COUNSEL (DEMARCO) 

72. Paragraphs 1 through 71 are re-pleaded and incorporated by reference 

herein. 

73. The respondent submits that it is without sufficient knowledge or information 

upon which to form an opinion, and therefore, leaves the petitioner to his proof. 

74. The respondent submits that it is without sufficient knowledge or information 

upon which to form an opinion, and therefore, leaves the petitioner to his proof. 

75a-g. The respondent submits that it is without sufficient knowledge or information 

upon which to form an opinion, and therefore, leaves the petitioner to his proof. 

76. Denied. 

77. Denied. 

Failure to State a Claim Upon Which Relief May be Granted 

78. The petitioner cannot obtain habeas corpus review of the claim raised in 

Count Four as the Connecticut Supreme Court has held that its new rules regarding 

eyewitness identification do not apply retroactively to cases on collateral review, such as 

habeas corpus proceedings. State v. Dickson, 322 Conn. 410, 45051, (2016), cert. 
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raise this claim at trial or on habeas appeal and (2) actual prejudice sufficient to excuse

his default.

Slrecessivo Petition . '

78. Jhe petitioner cannot obtain habeas corpus review of the claim raised in " ' '

Count Three that Habeas Counsel Lorenzen was ineffective in regard to allegations

peftaining to various aspects of eyewitness identification as the petitioner previously has

Claimed ineffectiVe assistance of COUnSel and SoUght the Same relief thereon- ir , r.::i.i.i, j,ii--r

COUNT FOUR - INEFFECTIVE ASSISTANGE OF HABEA5 COUNSEL (DEMARCO)

72. paragraphs 1 through 71 are re-pleaded and incorporated by referenc,e

herein. . ':'

7g. The respondent submits that it is without sufficient knowledge or information

upon whieh to form an opinion, and therefore, leaves the petitioner to his proof'

74. The respondent submits that it is without sufficient knowledge or infolmation

upon which to form an opinion, and therefore, leaves the petitioner to his proof' ;.; ., .,1

TSa-g.The respondent submits that it is without sufficient l<nowledge o1into.1p,?fi9n,

upon which to form an opinion, and therefore, leaves the petitioner to his proof.

76. Denied.

77. Denied.

Failure to State a Glaim Upon Which Relief Mav be Granted 
i i ; : ,:.

7g. The petitioner cannot obtain habeas corpus review of the claim raised in

Count Four as the Connecticut Supreme Court has held that its new rules regardilg, r. ,-,: i

eyewitness identification do not apply retroactively to cases on collateral review, such as

habeas corpus proceedings. sfafe v. Dicksart,322 Conn. 410, 450-51 , (2016), cerf'

9
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denied, 137 S. Ct. 2263 (2017). Consequently, the petitioner's claim fails to support a 

legal basis upon which this Court could offer relief pursuant to § 23-29 of the Connecticut 

Practice Book. 

Failure to State a Claim Upon Which Relief May be Granted 

79. The petitioner cannot obtain habeas corpus review of the claim raised in 

Count Four that Habeas Counsel DeMarco was ineffective in regard to allegations 

pertaining to various aspects of eyewitness identification as, at the time of his criminal, 

appellate, and habeas proceedings these allegations would have been considered novel,

theories. State v. Kemp, 199 Conn. 473, 476 (1986) and State v. McClendon, 248 Conn. 

572, 586 (1999), both overruled by State v. Guilbert, 306 Conn. 218 (2012). H[C]ounsel's 

failure to advance novel legal theories does not constitute ineffective performance." -State 

v. Ledbetter, 275 Conn. 451, 459-60 (2005). Consequently, the petitioner has failed to 

state a claim upon which habeas corpus relief may be granted. 

Res Judicata / Collateral Estoppel 

80. The petitioner cannot obtain habeas corpus review of the claim raised in. 

Count Four that Habeas Counsel DeMarco was ineffective in regard to allegations 

pertaining to various aspects of eyewitness identifications as this claim and its underlying 

principles were addressed previously at the trial, appellate, and habeas levels. Thus, this 

claim is barred by the doctrine of res judicata / collateral estoppel. 

Procedural Default 

81. The petitioner cannot obtain habeas corpus review of the claim raised in 

Count Four that Habeas Counsel DeMarco was ineffective in regard to allegations 

pertaining to various aspects of eyewitness identification. Although the petitioner could 

10 
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denied,137 S, Ct.226g (2}17',). Consequently, the petitioner's claim fails to support a

legal basis upon which this Court could offer relief pursuant to S 23-29 of the connecticut

Practice Book,

Failure to Stirtg a Claim Upon Which Relief MaV be Granted ;' : i : i .

Zg. The petitioner cannot obtain habeas corpus review of the claim raised in

Count Four that Habeas Counsel DeMarco was inetfective in regard to allegations

pertaining to various aspects of eyewitness identification as, at the time of his criminal,

appellate, and habeas proceedings these allegations would have been considered ncve!,

theories, sfafe v, Kemp,1 99 conn . 479, 476 (1986) and sfafe v. Mcclendon,248 Conn'

E72, 5g6 (1999), both overruted by Sfafe v. Guilbert, 306 Conn. 218 (2012).,i'[C,]ounsells

failure to advance novel legal theories does not constitute ineffective performaqpe,:i 

'Sfafe
v. Ledbetter,275 Conn, 451, 459-60 (2005). Gonsequently, the petitioner has,failed to

state a claim upon which habeas corpus relief may be granted'

Rss JulligrB I eoiiateral Estoppei

g0. The petitioner cannot obtain habeas corpus review of the claim ralsed,iD.r,.''

count Four that Habeas counsel DeMarco was ineffective in regard to allegationr, . . 
,

:' ':' :

pertaining to various aspects of eyewitness identifications as this claim and its underlyi4.g.,

principles were addressed previously at the trial, appellate, and habeas levels' Thus, this

claim is'barred by the doctrine of res judicata / collateral estoppel'

Procedural Default

gl., The petitioner cannot obtain habeas corpus review of the claim raised in

count Four that Habeas counsel DeMarco was ineffective in regard to allegations 
.:

pertaining to various aspects of eyewitness identification- Although the petitioner couf!,. 
,

l0
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have, he did not raise such a claim at his habeas appeal. Thus, this claim is procedurally 

defaulted. The petitioner cannot establish (1) good cause for his failure to raise this claim 

at his habeas appeal and (2) actual prejudice sufficient to excuse his default. 

Successive Petition 

82. The petitioner cannot obtain habeas corpus review of the claim raised in 

Count Four that Habeas Counsel DeMarco was ineffective in regard to allegations 

pertaining to various aspects of eyewitness identification as the petitioner preyiousiy 

claimed ineffective assistance of counsel and sought the same relief thereon. 

COUNT FIVE - INEFFECTIVE ASSISTANCE OF HABEAS COUNSEL (KRAUS) 

78. Paragraphs 1 through 77 are re-pleaded and incorporated by reference 

herein. 

79. The respondent submits that it is without sufficient knowledge or information 

upon which to form an opinion, and therefore, leaves the petitioner to his proof. 

80. The respondent submits that it is without sufficient knowledge or information 

upon which to form an opinion, and therefore, leaves the petitioner to his proof. 

81a-g. The respondent submits that it is without sufficient knowledge or information 

upon which to form an opinion, and therefore, leaves the petitioner to his proof. 

82. Denied, 

83. Denied. 

Failure to State a Claim Upon Which Relief May be Granted 

84. The petitioner cannot obtain habeas corpus review of the claim raised in 

Count Five as the Connecticut Supreme Court has held that its new rules regarding 

eyewitness identification do not apply retroactively to cases on collateral review, such as 

11 
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have, he did not raise such a claim at his habeas appeal. Thus, this claim is procedurally

defaulted, The petitioner cannot establish (1) good cause for his failure to raise this claim

at his habeas appeal and (2) actual prejudice sufficient to excuse his default.

Sr{cceseive Petition

BZ. The petitioner cannot obtain habeas corpus review of the claim raised in

Count Four that Habeas Counsel DeMarco was ineffective in regard to allegations l

pertaining to various aspects of eyewitness identificatiqn as the petitioner pr.e*'io.i1,rsJy,huq$),

claimed ineffective assistance of counsel and sought the same relief thereon' ,ii .,

couNT FlvE - INEFFECTIVE ASSISTANCE OF HABEAS COUNSEL (KRAUS)

Tg, paragraphs 1 through 77 are re-pleaded and incorporated by reference

hergin, , ,,;,,.: ::

79. The respondent submits that it is without sutficient knowledge or.i.rlformation

upon which to form an opinion, and therefore, leaves the petitioner to his proof' . : . :. .. .' 
'.",. .'.:t.;'t:;' 'i:'ti',

80. The respondent submits that it is without sufficient knowledge or information

upon which to form an opinion, and therefore, leaves the petitioner to his proof.

81a-g. The respondent submits that it is without sufficient knowledge or information

upon which to form an opinion, and therefore, leaves the petitionerto his proof. 
:

82. Denied. . i ,.

83. Denied, . :

Failure to State a Glaim Upon Which Relief Mav Granted

84. The petitioner cannot obtain habeas corpus review of the claim raised in

Count Five as the Connecticut Supreme Court has held that its new rules regarding

eyewitness identification do not apply retroactively to cases on collateral review, such as

11
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habeas corpus proceedings. State v. Dickson, 322 Conn. 410, 450-51, (2016), cert. 

denied, 137 S. Ct. 2263 (2017). Consequently, the petitioner's claim fails to support a 

legal basis upon which this Court could offer relief pursuant to § 23-29 of the Connecticut 

Practice Book. 

Failure to State a Claim Upon Which Relief May be Granted 

00

85. The petitioner cannot obtain habeas corpus review of the claim raised in 

Count Five that Habeas Counsel Kraus was ineffective in regard to allegations pertaining 

to various aspects of eyewitness identification as, at the time of his criminal proceedings 

and direct appeal in 1989-91, these allegations would have been considered novel 

theories. State v. Kemp, 199 Conn_ 473, 476 (1986) and State v. McClendon, 248 Conn. 

572, 586 (1999), both overruled by State v. Guilbert, 306 Conn. 218 (2012), "[C}ounsel's 

failure to advance novel legal theories does not constitute ineffective performance." State 

v. 1 edbetter, 275 Conn. 451, 459-60 (2005). Consequently. the petitioner has failed to 

state a claim upon which habeas corpus relief may be granted. 

Res Judicata / Collateral Estoppel 

86. The petitioner cannot obtain habeas corpus review of the claim raised in 

Count Five that Habeas Counsel Kraus was ineffective in regard to allegations pertaining 

to various aspects of eyewitness identification as this claim and its underlying principles 

were addressed previously at the appellate and habeas levels. Thus, this claim is barred 

by the doctrine of res judicata / collateral estoppel. 

COUNT SIX - DUE PROCESS (FEDERAL AND STATE) 

84, Paragraphs 1 through 83 are re-pleaded and incorporated by reference 

herein. 

12 
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habeascorpusproceeding5'sfafev,Dickson,322Conn.410,450.51,(2016),cert.

denied,137 S. Ct.2269 (2017). Conseguently, the petitioner's claim fails to support a

legal basis upon which this Court could offer relief pursuant to S 23-29 of the Connecticut

Practice Book.

Failure to State a Claiqrlpon Whlch Relief Mav be Granted

85. The petitioner cannot obtain habeas corpus review of the claim raised in

Gount Five that Habeas Counsel Kraus was ineffective in regard to allegatioplp,e..lt4.ining

to various aspects of eyewitness identification as, at the time of his criminal prl:.,-9,.?-gj?g*

and direct appeal in 1989-91 , these allegations would have been considered novel , i .

theories. Sfafe v. Kemp,199 Conn . 473, 476 (1986) and Sfafe v. McClendon,24B Conn.

572,5A6(1999), both overruled bySfate v. Guitbert,306 Conn .218 (2012), "[C]ounsel's

failure to advance novel legal theories does not eonstitute ineffective pefformance.i' Sfate

v. I edbetter, 275 Conn, 451, 459-60 (2005). Consequently, the petitioner has fa

state a claim upon which habeas corpus relief may be granted.

Res Judicata / llateral Estoooel

86. The petitioner cannot obtain habeas corpus review of the claim raised in

Count Five that Habeas Counsel Kraus was ineffective in regard to allegations pertaining

to various aspects of eyewitness identification as this claim and its underlying principleg 
,

were addressed previously at the appellate and habeas levels. Thus, this claim is barrgd

bythedoctrineofresjudicata/collateralestoppel':.':.
,a '

couNT stx - DUE PROCESS (FEDERAL AND STATE) I ;' :

84, Paragraphs 1 through 83 are re-pleaded and incorporated by reference

herein

12
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85a-d, Denied. 

86. Denied. 

87. Denied. 

Failure to State a Claim Upon Which Relief May be Granted 

88. The petitioner cannot obtain habeas corpus review of the claim raised in 

Count Six as the Connecticut Supreme Court has held that its new rules regarding 

eyewitness identification do not apply retroactively to cases on collateral review, such as 

habeas corpus proceedings. State v. Dickson, 322 Conn. 410, 450-51 (2016), cert. 

denied, 137 S. Ct. 2263 (2017). Consequently, the petitioner's claim fails to support a 

legal basis upon which this Court could offer relief pursuant to § 23-29 of the Connecticut 

Practice Book. 

Failure to State a Claim Upon Which Relief May be Granted 

89. The petitioner cannot obtain habeas corpus review of the claim raised in 

Count Six as the studies and various factors pertaining to eyewitness identification were 

not part of the legal standard at the time of his criminal proceedings and direct appeal in 

1989-91. State v. Kemp, 199 Conn. 473, 476 (1986) and State v. McClendon, 248 Conn. 

572, 586 (1999), both overruled by State v. Guilbert, 306 Conn. 218 (2012). 

Consequently, the petitioner has failed to state a claim upon which habeas corpus relief 

may be granted. 

1. 
Procedural Default 

90. The petitioner cannot obtain habeas corpus review of the claim raised in 

Count Six that he was denied a fair trial as a result of due process violations pertaining to 

various aspects of eyewitness identifications. Although the petitioner could have, he did 

13 
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85a-d. Denied'

86. Denied.

87. Denied'

Ss.Thepetitionercannotobtainhabeascorpusreviewoftheclaimraisedin

count six as the connecticut supreme court has herd that its new rures regarding

eyewitness identification do not apply retroactively to cases on collateral review' such as

habeas corpus proceedings, Slate v. Diakson, gzzConn- 410' 450-51 (2016)' Cerf'

denied,l gT s, er.2263 (zo1z). consequenily, the petitioner's claim fails to support a

legal basis uBon which this court could offer relief pursuant to $ 23'29 of'th"-g' p"onnecticut

Practice Bqok

Fall ure to tea laim Upon ich Rel Mav be Grawh

Eg.Thepetitionercannotobtainhabeascorpusreviewoftheclaimraisedin,

count six as the studies and various factors pertaining to eyewitness identification were

notpartofthelegalstandardatthetimeofhiscriminalproceedingsanddirectangga|in

1989-91. Sfafe v. Kemp,199 Conn .473,476 (1986) and Sfafe v' McClendonr 24p',Co.n'n'
:

572,586(1999), both ovemtted by sfafe v. Guitbert' 306 conn' 215 (2012)'

consequently, the petitioner has failed to state a claim upon which habeas corpus relief

may be granted.

Pro dural D ult

g0.Thepetitionercannotobtainhabeascorpusreviewoftheclaimraisedin'

count six that he was denied a fairtrial as a resurt of due process violations pertaining to

various aspects of eyewitness identifications. Arthough the petitioner could have, he did

13
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not raise such a claim before the trial judge or on direct appeal. Thus, this claim is 

procedurally defaulted. The petitioner cannot establish (1) good cause for his failure to 

raise this claim at trial or on direct appeal and (2) actual prejudice sufficient to excuse his 

default. 

Res Judicata / Collateral Estoppel 

91. The petitioner cannot obtain habeas corpus review of the claim raised in 

Count Six pertaining to various aspects of eyewitness identification as this claim and its 

underlying principles were addressed previously at the appellate and habeas levels. 

Thus, this claim is barred by the doctrine of res judicata / collateral estoppel. 

COUNT SEVEN - NEWLY DISCOVERED EVIDENCE 

88, Paragraphs 1 through 87 are re-pleaded and incorporated by reference 

herein. 

89. The respondent submits that it is without sufficient knowledge or information 

upon which to form an opinion, and therefore, leaves the petitioner to his proof. 

90. The respondent submits that it is without sufficient knowledge or information 

upon which to form an opinion, and therefore, leaves the petitioner to his proof. 

91. Denied. 

92. Denied. 

Failure to State a Claim Upon Which Relief May be Granted 

93. The petitioner cannot obtain habeas corpus review of the claim raised in 

Count Seven as the Connecticut Supreme Court has held that its new rules regarding 

eyewitness identification do not apply retroactively to cases on collateral review, such as 

habeas corpus proceedings. State v. Dickson, 322 Conn. 410, 450-51, (2016), cert. 
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not raise such a claim before the trialjudge or on direct appeal. Thus, this claim is

procedurally defaulted. The petitioner cannot establish (1) good cause for his failure to

raise this claim at trial or on direct appeal and (2) actual projudice sufficient to excuse his

default.

Res Judicata t Collateral Estoppel

91. The petitioner cannot obtain habeas corpus review of the claim raised in

Count Six pertaining to various aspects of eyewitness identification as this claim and its

underlying principles were addressed previously at the appellate and habeas levels'

Thus, this claim is barred by the doctrine of res judicata / collateral estoppel' i:. ,, j,,, i,:::

COUNT SEVEN - NEWLY DISCOVERED EVIDENCE :

gg, paragraphs 1 through 87 are re-pleaded and incorporated by reference

herein. "': ':: i ,

Bg- The respondent submits that it is without sufficient knowledge or information

upon which to form an opinion, and therefore, leaves the petitioner to his proof'

gO, The respondent submits that it is without sufficient knowledge or information
' 1, :: ' r "

upon which to form an opinion, and therefore, leaves the petitioner to his proof'

91. Denied. ,' ,' ,:i :, '.'

92. Denied

Failure to State a Claim Upon Which Rellef Mav be Granted

93. The petitioner cannot obtain habeas corpus review of the claim raised in

Count Seven as the Connecticut Supreme Court has held that its new rules regarding

eyewitness identification do not apply retroactively to cases on collateral review' such as'

habeas corpus proceedings. Sfafe v. Oickso'n,322 Conn' 410, 450-51 ' (2016)' cerf'

T4
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denied, 137 S. Ct. 2263 (2017). Consequently, the petitioner's claim fails to support a 

legal basis upon which this Court could offer relief pursuant to § 23-29 of the Connecticut 

Practice Book. 

Failure to State a Claim Upon Which Relief May be Granted 

w 
U r^_,. !1, 

N 
t 1  "', 

94. The petitioner cannot obtain habeas corpus review of the claim raised in 

Count Seven as the studies and advancements pertaining to eyewitness identification 

were not part of the legal standard at the time of his criminal proceedings, appeal, and 

prior habeas proceedings. State v. Kemp, 199 Conn. 473, 476 (1986) and State v. 

McClendon, 248 Conn. 572, 586 (1999), both overruled by State v. Guilbert, 306 Conn. 

218 (2012). 

Res Judicata I Collateral Estoppel 

95. The petitioner cannot obtain habeas corpus review of the claim raised in 

Count Seven pertaining to various aspects of eyewitness identification as this claim and 

its underlying principles were addressed previously at the appellate and habeas levels. 

Thus, this claim is barred by the doctrine of res judicata / collateral estoppel. 

WHEREFORE, the respondent prays that this Court deny the petitioner's prayer 

for relief and dismiss the amended petition for writ of habeas corpus. 
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Respectfully submitted, 
RESPONDENT-WARDEN 

BY siia)a.., ‘tee,iN n(\,. 
EVA B, LENCZEWS I 
Supervisory Assistant State's Attorney 
Judicial District of Waterbury 

CERTIFICATION 

I hereby certify that a copy of the foregoing was or will immediately be e-mailed 

and sent by facsimile on this 16th day of July 2018 to: Attorney Katherine C. Essington, 

190 Broad Street, Suite 3W, Providence, RI 02903, Facsimile 401-351-2899. 

BY S/ 
VA B. LE CZEWSKI 
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RespectfullY submitted,
RESPONDENT-WARDEN

BY
(^

EVA B. L
Supervisory Assistant State's Attorney
.tudiciat District of Waterbury

c_FRTIFICATION

lherebycertifythatacopyoftheforegoingwasorwillimmediatelybee.mailed

and sent by facsimire on this 16th day of Jury 2o1gto: Attorney Katherine c- Essipgton,

190 Broad street, suite 3W, Providence, Rl 02903, Facsimile 401-351-2899-

BY
B,
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DOCKET NO. TSR-CV-16-4007857-S G SUPERIOR COURT 

EDGAR TATUM u ' 8 - 
• r. 

J~ttrAt  DISTRICT OF 

.0) TOLLAND 

V. 
AT ROCKVILLE 

WARDEN 
JULY 19, 2018 

PETITIONER'S REPLY TO STATE'S RETURN 

The Petitioner, Edgar Tatum, through counsel, hereby files this Return in Response 

to the State's Reply: 

COUNT ONE- INEFFECTIVE ASSISTANCE OF TRIAL COUNSEL 

Failure To State A Claim Upon Which Relief May be Granted 

1. Denied. The Petitioner is not alleging in Count One that the "new rules" regarding 

eyewitness identification should be applied retroactively, rather he is alleging that 

counsel did not meet the objective standard of care for a criminal defense attorney at 

the time the case was tried. 

Failure To State A Claim Upon Which Relief May be Granted 

2. Denied. The Petitioner's claim in Count One is not based on novel legal theories but on 

the objective standard of care at the time the case was tried. 

Res Judicatai Collateral Estoppel 

3. Denied. While certain claims of ineffective assistance of trial counsel were litigated in 

the petitioner's first habeas trial, many claims related to eyewitness identification were 

abandoned by Attorney Lorenzen, including trial counsel's failure to seek suppression of 

any in court identifications of the Petitioner by Lombardo and LaVassuer, to clarify the 

number any nature of any out of court identifications, and to adequately prepare for his 

cross examinations of Lombardo and LaVassuer. As a result, there was no full and fair 
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DOCKET NO. TSR-CV'1 6-4007857-5

EDGAR TATUM

V.
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i:'ri' j:': suPERloR couRT

zili8 ,":;- , I ,=luDlOlAL DlsrRlcT OF

@ ToLIAND

AT ROCKVILLE

JULY 19,2018

Ts

ThePetitioner,EdgarTatum,throughcounsel'herebyfilesthisReturninResponse

to the State's RePIY: 
,,,if

l ':'{ '. ,. GouNT oNE. INEFFECTIVE ASSISTANGE oF TRIAL cot.lNSEL

Failure To State A Glaim upon which Relief May be Granted

1. Denied. The petitioner is not ateging in count one that the "ne\^r rules" regarding

eyewitnessidentificationshouldbeappliedretroactively,ratherheisallegingthat

counser did not meet the objective standard of care for a criminar defense attorney at,,'''

' the time the case was trieci'

Failure To State A Glaim Upon Which Relief May be Granted

2.Denied.ThePetitioner,sclaimlncountOneisnotbasedonnovellegaltheoriesbuton

theobjectivestandardofcareatthetimethecasewastried.

Res Judicata/ Collateral Estoppel

3. Denied. whire certain craims of ineffective assistance of triar counser were litigaled [n

thepetitioner,sfirsthabeastrial,manyclaimsrelatedtoeyewitnessidentification\^{ere

abandoned by Attorney Lorenzen, including trial counset,s failure to seek suppression of

any in court identifications of the Petitioner by Lombardo and LaVassuer' to clarify the

numberanynatureofanyoutofcourlidentifications,andtoadequatelyprepareforhis

cross examinations of Lornbardo and LaVassuer' As a result, there was no full and fair

nQ

fi"r
a

..tr-r
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hearing in Tatum v. Warden,  CV91-0001263S due to the ineffectiveness of habeas 

counsel Lorenzen. 

4. In addition, the current claims of ineffective assistance of trial counsel are different than 

those raised in Tatum v. Commissioner, CV03-0004175S, therefore neither res judicata 

nor collateral estoppel applies. 

5. In addition, due to the ineffectiveness of habeas counsel Paul Kraus in not raising claims 

related to trial counsel's performance in the area of eyewitness identification, there was 

no full and fair hearing in Tatum v. Commissioner, CV03-0004175S. 

Successive Petitions 

6. Denied. Due to the ineffectiveness of prior habeas counsel Lorenzen, there was hp;,. 

and fair hearing of the Petitioner's claims in Tatum v. Warden,  CV91-0001263S 

7. In addition, due to the ineffectiveness of prior habeas counsel DeMarco, the petitioner's 

second habeas petition was dismissed without a full and fair hearing. 

8. In addition, due to the ineffectiveness of habeas counsel Kraus, the Petitioner did not 

receive a full and fair hearing in Tatum v. Commissioner, CV03-0004175S. 

9. In addition, due to the court's dismissal of the Petitioner's fourth habeas petition he did 

not receive a full and fair hearing in Tatum v. Commissioner, TSR-CV14-4006223S. 

10. In addition, the claim is not barred by the doctrine of successive petitions because the 

Petitioner will present new evidence, that because of the ineffectiveness of prior 

counsel, was not presented at any prior proceeding. 

COUNT TWO- INEFFECTIVE ASSISTANCE OF APPELLATE COUNSEL 

Failure To State A Claim Upon Which Relief May be Granted 

2 
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hearing in Talum v. warden.,cvgl-00012635 due to the ineffectiveness of habeas

counsel Lorenzen

4. ln addition, the current ctaims of ineffective assistance of trial counsel are different than

those raised in Tatum v. Commissioner, CV03-0004175S, therefore neither res ludica,,1a

nor collateral estoPPel aPPlies-

5. ln addition, due to the ineffectiveness of habeas counsel Paul Kraus in not raising claims

related to trial counsel's pedormance in the area of eyewitness identification, there was

no ful! and fair hearing in Talum v. commissione.r" cvo3-0004175S.

Successive Petitions

6. Denied Due to the inefFectiveness of prior habeas counsel Lorenzen, there lv.a-s,,F.,9.'lq.l!;,

and fair hearing of the Petitione/s claims in Tatum v. Warden, CV91-0001263S

7. ln addition, due to the ineffectiveness of prior habeas counsel DeMarco, the petitioner's

seeond habeas petition was dismissed without a full and fair hearing.

B. ln addition, due to the ineffectiveness of habeas counsel Kraus, the Petitioner did not

receive a full and fair hearing in Tatum v- Gommissioner, cv03-0o04175S

g. ln addition, due to the courfs dismissal of the Petitioner's fourth habeas petition., hqj-:;,, .:,

not receive a full and fair hearing in Tat-u.m v. Cpmmissioner, TSR-CV14-4006223S.

10. ln addition, the claim is not barred by the doctrine of successive petitions because the

petitioner will present new evidence, that because of the ineffectiveness of prior

counsel, was not presented at any prior proceeding'

GOUNT TWO- INEFFEGTIVE ASSISTI\NCE OF APPELLATE COUN

Failure To State A Claim Upon Which Relief May be Granted ,, i: ., ,,,:ii.i

r';::iii i-i'i;:;iii

.: : i-i

did

2

Page 40 of 148



Jul 19 18 01:19p Providence Legal Group 40'i 33832 p.4 

11. Denied. The Petitioner is not alleging in Count Two that the "new rules" regarding 

eyewitness identification should be applied retroactively, rather he is alleging that 

counsel did not meet the objective standard of care for a criminal appellate attorney at 

the time the case was appealed. 

Failure To State A Claim Upon Which Relief May be Granted 

12. Denied. The Petitioner's claims in Count Two are not based on novel legal theories but 

on the objective standard of care at the time the case was appealed. 

Procedural Default 

13. Denied. The Petitioner could not have raised a claim of ineffective assistance of 

appellate counsel either in his underlying trial or during his direct appeal. He could have 

raised a claim of ineffective assistance of appellate counsel in his habeas petitions, 

however, the ineffectiveness of prior habeas counsel Lorenzen provides sufficient, cause 

and prejudice to excuse any default. Prior habeas counsel rendered deficient 

performance in not raising the claim in Count Two, and there is a reasonable probability 

that had he made such a claim, the results of the proceedings would have been 

different. 

14. In addition, the ineffectiveness of prior habeas counsel DeMarco provides sufficient 

cause and prejudice to excuse any default. Prior habeas counsel rendered deficient 

performance in not raising the claim in Count Two, and there is a reasonable 

probability that had he made such a claim, the results of the proceedings would have 

been different. 

15. In addition, the ineffectiveness of prior habeas counsel Kraus provides sufficient cause 

and prejudice to excuse any default Prior habeas counsel rendered deficient 

3 

Page 41 of 148 

')
Providence Legal Gr c-r1t P

401') 3832 p.4

.hrl 19 18 01 :19P

11. Denied. The petitioner is not areging in count Two that the "new rures" regarding

eyewitness identification shourd be app*ed retroactivery, rather he is ateging that

counser did not meet the objective standard of care for a criminar appellate attorney at

the tirne the case was apPealed' :r :::

FailureToStateAGlairnUponWhichReliefMaybeGranted':
12. Denied. The petitioner,s craims in count Two are not based on novel legal'theories but

ontheobjectivestandardofcareattheiirnethecasewasappealed.

Procedural Default

13. Denied. The Petitioner could not have raised a ctaim of ineffective assistance of

apperate counser either in his underrying triar or during his direct appeal' He could have

raised a claim of ineffiective assistance of appellate counsel in his habeas petitions'

:..however,theineffectivenessofpriorhabeascounselLorenzenprovidessffi€!e$...q?!+Fe

andprejudicetoexcuseanydefault.Priorhabeascounselrendereddeficient

performanceinnotraisingtheclaimincountTwo'andtherelsareasonabteprobability

that had he made such a claim'

different.

the results of the proceedings would have been

l4.Inaddition, the ineffectiveness of prior habeas counser DeMarco provides sufficient

cause and prejudice to excuse any defaurt. prior habeas counser rendered {u.-,fi?j??li,,t

perforrnanceinnotraisingtheclaiminCountTwo,andthereisareasonable

probability that had he made such a claim, the results of the proceedings would have

been different.

l5.lnaddition,theineffectivenessofpriorhabeascounse|Krausprovidessufficientcause
Prior habeas counsel rendered deficient -

and prejudice to excuse any default-

-)
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performance in not raising or arguing the specific claims of ineffective assistance of 

appellate counsel in Count Two, and there is a reasonable probability that had he made 

such a claim, the results of the proceedings would have been different. 

Res Judicata/ Collateral Estoppel 

16. Due to the ineffectiveness of prior habeas counsel Lorenzen, there was no full and fair 

hearing of the Petitioner's claims in Tatum v. Warden,  CV91-0001263S 16. 

17. In addition, due to the ineffectiveness of habeas counsel Kraus, the Petitioner did not 

receive a full and fair hearing in Tatum v. Commissioner, CV03-0004175S. . 'i
i.:,~

. e 

18. In addition, the current claims of ineffective assistance of appellate counsel are different 

than those raised in Tatum v_ Commissioner, CV03-0004175S so neither res judicata 

nor collateral estoppel applies. 

Successive Petitions 

19. Denied. Due to the ineffectiveness of prior habeas counsel Lorenzen, there was no full 

and fair hearing of the Petitioner's claims in Tatum v. Warden.  CV91-0001263S 

20. In addition, due to the ineffectiveness of prior habeas counsel DeMarco, the petitioner's 

second habeas petition was dismissed without a full and fair hearing. 

21 In addition due to the ineffectiveness of habeas counsel Kraus, the Petitioner did not 

receive a full and fair hearing in Tatum v. Commissioner, CV03-00041758. 

22. In addition, due to the court's dismissal of Mr. Tatum's fourth habeas petition, he did not 

receive a full and fair hearing in Tatum v. Commissioner, TSR-CV14-4006223S. 

23. In addition, the claim is not barred by the doctrine of successive petitions because the 

Petitioner will present new evidence, that because of the ineffectiveness of prior 

counsel, was not presented at any prior proceeding. 
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performance in not raising or arguing the specific craims of inefiective assistance of
'. I

appellate counsel in Count Two, and there is a reasonable probability that had he made

such a claim, the results of the proceedings would have been different'

Res Judicata/ Gollateral Estoppel

16. Due to the ineffectiveness of prior habeas counser Lorenzen, there was no full and lair

hearing of the Petitioner's claims in Tatum v- wardgn,.cv91-00012635 16'

17. lnaddition, due to the ineffectiveness of habeas counsel Kraus, the Petitioner,did",not

receive a fu!! and fair hear!ng in Tatum v' comm.issioner' cv03-0004175S' ':-""1 :ri:: ii'iiiti''?

18, ln addition, the current claims of ineffective assistance of appellate counsel are different

than those raised in Tatum v. commissioner, cv03-0004175S so neither res judicata

nor collateral estoPPel aPPlies.

Succ6ssive Petitions

1 g. Denied. Due to the ineffectiveness of prior habeas counsel Lorenzen, there wqg,ngrfull

and fair hearing of the Petitioner's claims in Taturn v. warde-n-cvg1-00012635 . -r.:-;

2O.ln ddition, due to the ineffectiveness of prior habeas counsel DeMarco, the petitio""',t

second habeas petition was dismissed without a full and fair hearing'

Zl.lnaddition due to the ineffeetiveness of habeas counsel Kraus, the Petitioner did not

receive a full and fair hearing in Tatum )r- Q-ommissionqr, CVO3-0004175S'

zZ.lnaddition, due to the court's dismissal of Mr. Tatum's fourth habeas petition, h9 did,not

receive a full and fair hearing in Tatum v- commissionqr, TSR-CV14-4006223S: .1, 
,

23.lnaddition, the claim is not barred by the doctrine of successive petitions because the

petitioner will present new evidence, that because of the inefFectiveness of prior

counsel, was not presented at any prior proceeding.

4
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COUNT THREE- INEFFECTIVE ASSISTANCE OF HABEAS COUNSEL (LORENZEN) 

Failure To State A Claim Upon Which Relief May be Granted 

24. Denied. The Petitioner is not alleging in Count Three that the "new rules" regarding 

eyewitness identification should be applied retroactively, rather he is alleging that 

counsel did not meet the objective standard of care for a habeas attorney at the time the 

case was tried. 

Failure To State A Claim Upon Which Relief May be Granted 

25. Denied. The Petitioner's claims in Count Three are not based on novel legal theories 

but on the objective standard of care at the time the case was tried. 

Res Judicata/ Collateral Estoppel 

26. Denied. While the Petitioner did raise a claim that Attorney Lorenzen was ineffective in 

his third petition, these claims are not the same ones he is raising in the present 

petition, but instead related to the failure to discover the State's payment to Lombardo 

and the trial court's intent instruction. Because the Petitioner's claims in this present 

habeas were not adjudicated in any prior proceeding, neither res judicator nor collateral 

estoppel applies. 

27. In addition, due to the ineffectiveness of habeas counsel Kraus, the Petitioner did not 

receive a full and fair hearing in Tatum v. Commissioner, CV03-0004175S. 

Procedural Default 

28. Denied. Raising a claim of ineffective assistance of counsel on appeal is disfavored and 

does not constitute procedural default. See State v. Greene, 274 Conn. 134, 151-2, 

(2005), cert. denied, 548 U.S. 926, 126 S. Ct, 2981, 165 L.Ed.2d 988 (2006) 

5 

Page 43 of 148 

Jul 19 18 01 :20p Providence Legal Group

.l
40 r 3833832

COUNT THREE. INEFFECTIVE ASSISTANGE OF HABEAS GOUNSEL (LORENZEN}

Failure To State A Claim Upon Which Relief May be Granted

24. Denied. The Petitioner is not alleging in Count Three that the "new rules" regarding

eyewitness identification should be applied retroactively, rather he is alleging that 
,,,i,,:,

counsel did not meet the objective standard of care for a habeas attorney at the time the

case was lried.

Failure To State A Clairn Upon Which Relief May be Granted

25- Denied- The Petitioner's claims in Count Three are not based on novel legal theories

but on the objective standard of care at the time the case was tried. , ,,;r._:i.-r.j

Res Judicata/ Gollateral Estoppel ,:: ; ii,iiri;

26. Denied. While the Petitioner did raise a claim that Attorney Lorenzen was ineffective in .

his third petition, these clairns are not the sarne ones he is raising in the present

Fetition, but instead related to the failure to discover the State's payment to Lombardo

and the trial court's intent instruction. Because the Petitioner's claims in this present.

habeas were not adiudicated in any prior proceeding, neither res judicata nor collateral
1,.,

estoppel applies.

re to the ineffectiveness of habeas counsel Kraus. the Petitioner did not27.|n addition, due to the ineffectiveness of habeas counsel Kraus, the

receive a full and fair hearing in Tatum v. Commissioner, CV03-0004175S.

Procedural Default

28. Denied. Raising a claim of ineffective assistance of counsel on appeal is disfavored and

does not constitute procedural default. See State v. Greene,274 Conn. 134, 151-2, 
l

].'
(2OO5), cert. de,nied, 548 U.S,'926, 126 S. Ct, 2981, '165 L.Ed.2d 988 (2000)
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29, In addition, the ineffectiveness of prior habeas counsel DeMarco provides sufficient 

cause and prejudice to excuse any default. Prior habeas counsel rendered deficient 

performance in not pleading, proving or arguing this claim, and there is a reasonable 

probability that had he made such a claim, the results of the proceedings would have 

been different. 

30. In addition, the ineffectiveness of prior habeas counsel Kraus provides sufficient cause 

and prejudice to excuse any default. Prior habeas counsel rendered deficient,

performance in not pleading, proving or arguing this claim, and there is a reasonable 

probability that had he made such a claim, the results of the proceedings would have 

been different. 

Successive Petitions 

31. Due to the ineffectiveness of prior habeas counsel DeMarco, the petitioner's second 

habeas petition was dismissed without a full and fair hearing. 

32. In addition, due to the ineffectiveness of habeas counsel Kraus, the Petitioner did not 

receive a full and fair hearing in Tatum v. Commissioner, CV03-00O4175S. 

33. In addition, due to the court's dismissal of Mr. Tatum's fourth habeas petition, he did not 

receive a full and fair hearing in Tatum v. Commissioner, TSR-CV14-4006223S. 

34. In addition, the claim is not barred by the doctrine of successive petitions because the 

Petitioner will present new evidence, that because of the ineffectiveness of prior 

counsel, was not presented at any prior proceeding. 

COUNT FOUR- INEFFECTIVE ASSISTANCE OF HABEAS COUNSEL (DEMARCO) 

Failure To State A Claim Upon Which Relief May be Granted 
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2g. ln addition, the ineffectiveness of prior habeas counsel DeMarco provides sufficient

cause and preiudice to excuse any default. Prior habeas counsel rendered deficient

performance in not pleading, proving or arguing this claim, and there is a reasonable

probability that had he made such a claim, the results of the proceedings would haye

been different. ' 
'

30. ln addition, the ineffectiveness of prior habeas counsel Kraus provides sufricient Gause

and prejudice to excuse any default. Prior habeas counsel rendered deficient' ', 
"t

performance in not pleading, proving or arguing this claim' and there is a reasonable

probability that had he made such a claim, the results of the proceedings would have

been different.

Successive Petitions

31- Due to the ineffectiveness of prior habeas counse! DeMarco, the petitionerS 9e99ld'.:,'

habeas petition was disrnissed without a full and fair hearing' : :

32. ln addition, due to the ineffectiveness of habeas counsel Kraus, the Petitioner did not

receive a full and fair hearing in Taturn v. Cornmissiqner' CVO3-0004175S'

33. rn addition, due to the court's dismissar of Mr. Tatum's fourth habeas petition, hg did not

receive a full and fair hearing in Ta-t-um.v. Qommissioner, TSR-CV14-40062235' :

34. rn addition, the claim is not barred by the doctrine of successive petitions becausg th.,,

Petitioner will present new evidence, that because of the ineffectiveness of prior

counsel, was not presented at any prior proceeding'

coUNT FoUR. INEFFEGTIVE ASSISTANGE oF HI\BEAS CoUNSEL (DEMARCo)

Failure To state A Claim upon which Relief May be Granted
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35. Denied. The Petitioner is not alleging in Count Four that the "new rules" regarding 

eyewitness identification should be applied retroactively, rather he is alleging that 

counsel did not meet the objective standard of care for a habeas attorney at the time the 

case was assigned. 

Failure To State A Claim Upon Which Relief May be Granted 

36. Denied. The Petitioner's claims are not based on novel legal theories but on the 

objective standard of care at the time the case was handled by Attorney DeMarcp. 

Res Judicatai Collateral Estoppel 

37. Denied. No ineffective assistance claims against DeMarco have ever been tried or 

adjudicated by the Petitioner. 

Procedural Default 

38. Denied. The Petitioner's Fourth petition was dismissed by the habeas court without a 

hearing. An appeal is not the proper forum for a claim of ineffective assistance of 

counsel. See State v. Greene, 274 Conn. at 151-2. 

Successive Petitions 

39. Due to the ineffectiveness of habeas counsel Kraus, the Petitioner did not receive a full 

and fair hearing in Tatum v. Commissioner, CV03-0004175S. 

40. In addition, due to the court's dismissal of Mr. Tatum's fourth habeas petition, he did not 

receive a full and fair hearing in Tatum v. Commissioner, TSR-CV14-4006223S. 

41. In addition, the claim is not barred by the doctrine of successive petitions because the 

Petitioner will present new evidence, that because of the ineffectiveness of prior 

counsel, was not presented at any prior proceeding. 

COUNT FIVE- INEFFECTIVE ASSISTANCE OF HABEAS COUNSEL (KRAUS) 
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35. Denied. The Petitioner is not alleging in Count Four that the "new rules" regarding

eyewitness identification should be apptied retroactively, rather he is alleging that

counsel did not meet the objective standard of care for a habeas attomey at the time the

case was asslgned.

Failure To State l\ Claim Upon Which Relief May be Granted

36. Denied. The Petitioner's claims are not based on novel legaltheories but on the

objective standard of care at the time the case was handled by Attorney De.l1l.?.r,,cgi

Res Judicahl Gollateral Estoppe! i

37. Denied. No ineffective assistance claims against DeMarco have ever been tried or

adjudicated by the Petitioner.

Procedural Default

38. Denied. The Petitioner's Foudh petition was dismissed by the habeas court without a

hearlng. An appeal is not the proper forum for a claim of ineffective assistance, of

counsel. See State v. Greene,274 Conn. at151-2.

Suecessive Petitions

39. Due to the ineffectiveness of habeas counsel Kraus, the Petitioner did nol receive a full

and fair hearing in Tatum v. Commissioner, CV03-0004175S.

40. ln addition, due to the court's dismissal of Mr. Tatum's fourth habeas petition, he did not

receive a full and fair hearing in Taturn v. Commissioner, TSR-CV144OO622t" ,,

41. ln addition, the claim is not barred by the doctrine of successive petitions because the

Petitioner will present new evidence, that because of the ineffectiveness of prior

counsel, was not presented at any prior proceeding.

couNT FrvE- INEFFEGTTVE ASSTSTANCE OF HABEAS COUNSEL (KRAUS)
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Failure To State A Claim Upon Which Relief May be Granted 

42. Denied. The Petitioner is not alleging in Count Five that the "new rules" regarding 

eyewitness identification should be applied retroactively, rather he is alleging that 

counsel did not meet the objective standard of care for a habeas attorney at the time the 

case was tried. 

Failure To State A Claim Upon Which Relief May be Granted 

43. Denied. The Petitioner's claims are not based on novel legal theories but on the 

objective standard of care at the time the case was handled by Attorney Kraus, 

Res Judicatal Collateral Estoppel 

44. Denied. Claims of ineffective assistance of counsel against Kraus have never been 

raised or adjudicated. 

COUNT SIX- DUE PROCESS (FEDERAL AND STATE) 

Failure To State A Claim Upon Which Relief May be Granted 

45. Denied. While it is true that the Connecticut Supreme Court did not make the rule of 

Dickson, 322 Conn. at 450-1, retroactive, there are other reasons in addition to 

Lombardo's unduly suggestive probable cause hearing identification of the Petitioner 

that renders the Petitioner's conviction in violation of due process, including the court's 

jury instruction which was specifically disapproved of in State v. Guilbert, 306 Conn. 

218, 258 (2012), as well as numerous factors making the eyewitness identifications in 

this case unreliable. 

Failure To State A Claim Upon Which Relief May be Granted 

46. Denied. Although some of the studies and factors pertaining to eyewitness identification 

were not well known at the time of the Petitioner's trial, due process is an evolving 
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Failure To State l\ Claim Upon Which Relief May be Granted

42. Denied. The Petitioner is not alleging in Count Five that the "new rules" regarding

eyewitness identification should be applied retroactively, rather he is alleging that

counsel did not rneet the objective standard of care for a habeas attorney at the time the

case was tried.

Failure To State A Glaim Upon Which Relief tVtay be Granted

43. Denied. The Petitioner's claims are not based on novel legaltheories but on the

objective standard of care at the time the case was handled by Attorney Kr€us,.1,:

Res Judicata/ Collateral Estoppel ,: i :,;:i;

44. Denied. Claims of ineffective assistance of counsel against Kraus have never been

raised or adjudicated.

couNT stx- DUE pRocESS (FEDERAL AND STATEI

Fai|ureToStateAClaimUponWhichRetiefMaybeGranted

45. Denied. While it is true that the Connecticut Supreme Gourt did not make the-, rule of

Dickqon,322 Conn. at45O-1, retroactive, there are other reasons in addition to

Lombardo's unduly suggestive probable cause hearing identification of the Petitioner

that renders the Petitioner's conviction in violation of due process, including the court's

jury instruction which was specifically disapproved of in State.v. Guilbert, 306 Conn,

218, 258 (2012), as well as numerous factors making the eyewitness identifications in

this case unreliable
' : ..

.

Failure To State A Claim Upon Which Relief May be Granted 
,

46. Denied. Although some of the studies and factors pertaining to eyewitness identification

were not well known at the time of the Petitioner's trial, due process is an evolving

I
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standard. See e.g., State v. Santiago, 318 Conn. 1 (2015). This Court has the ability 

pursuant to Conn. Gen. Stat. secs. 52-470(e) and 52-493 to dispose of the case as the 

law and justice requires. 

Procedural Default 

47. Denied. The Petitioner did make a due process claim in his direct appeal, See Tatum,

219 Conn. 721 (1991), and that decision has since been overruled. See Dickson, 322 

Conn. at 450-1. 

48. In addition, Appellate counsel was ineffective in not making other due process 

arguments and this provides sufficient cause and prejudice to excuse any default. Prior 

habeas counsel rendered deficient performance and there is a reasonable probability 

that had he made such a claim, the results of the proceedings would have been 

different. 

49. In addition, the ineffectiveness of prior habeas counsel Lorenzen provides sufficient 

cause and prejudice to excuse any default. Prior habeas counsel rendered deficient 

performance in not pleading, proving or arguing this claim, and there is a reasonable 

probability that had he made such a claim, the results of the proceedings would, have 

been different. 

50. In addition, the ineffectiveness of prior habeas counsel DeMarco provides sufficient 

cause and prejudice to excuse any default. Prior habeas counsel rendered deficient 

performance in not pleading, proving, or arguing this claim, and there is a reasonable 

probability that had he made such a claim, the results of the proceedings would have 

been different 
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standard. See e.9., State v. $?ntiaoo, 318 Conn. 1 (2015). This Court has the ability

pursuant to Conn. Gen. Stat. secs.52-a7O@) and 52-4gg to dispose of the case as the

law and justice requires.

Procedural Default ,,, -.1ij

47. Denied. The Petitioner did make a due process claim in his direct appeal, See Tatum,

219 Conn.721 (1991), and that decision has since been overruled. See Dickson,322

Conn- at 450-1

48. ln addition, Appellate counsel was ineffective in not making other due proceSS ,,: i,, : ji r,:,

arguments and this provides sufficient cause and prejudice to excuse any default. Prior

, habeas counsel rendered deficient performance and there is a reasonable probability

that had he made such a claim, the resutts of the proceedings would have been , 
:

different.

49. ln addition, the ineffectiveness of prior habeas counsel Lorenzen pr6vides sufficient

cause and prejudice to excuse any defuult. Prior habeas counsel rendered deJicient
' -. ; i'r

performance in not pleading, proving or arguing this claim, and there is a reasongble,,,,,

probability that had he made such a clairn, the results of the proceedings wgulfl ,F,uy*,... -', '.:

been different,

50. ln addition, the ineffectiveness of prior habeas counsel DeMarco provides suflicient

cause and prejudice to excuse any default. Prior habeas counsel rendered deficient

performance in not pleading, proving, or arguing this claim, and there is a reasonable

probability that had he rnade such a claim, the results of the proceedings would'have

been different-
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51. In addition, the ineffectiveness of prior habeas counsel Kraus provides sufficient cause 

and prejudice to excuse any default. Prior habeas counsel rendered deficient 

performance in not pleading, proving or arguing this claim, and there is a reasonable 

probability that had he made such a claim, the results of the proceedings would have 

been different. 

Res Judicatal Collateral Estoppel 

52. Denied. While the Petitioner did make a due process claim in his direct appeal, Tatum,

219 Conn. 721, that decision has since been overruled. See Dickson, 322 Conn. at 

450-1. The decision in his direct appeal therefore no longer has any precedential value. 

53. In addition, due to the ineffectiveness of appellate counsel, other due process claims 

that could have been raised were not, and there was no full and fair hearing in State v. 

Tatum, 219 Conn. 721 (1991). 

54. In addition, there was no full and fair hearing in Tatum v. Warden.  CV91-0001263S due 

to the ineffectiveness of habeas counsel Lorenzen. 

55. In addition, due to the ineffectiveness of habeas counsel Paul Kraus there was no full 

and fair hearing in Tatum v. Commissioner, CV03-0004175S. 

COUNT SEVEN- NEWLY DISCOVERED EVIDENCE 

Failure To State A Claim Upon Which Relief May be Granted 

56. Denied. The Petitioner's claim does not depend on retroactive application of Supreme 

Court cases, but rather on newly discovered scientific studies and research. 

Failure To State A Claim Upon Which Relief May be Granted 
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51. ln addition, the ineffectiveness of prior habeas counsel Kraus provides sufficient cause

and prejudice to excuse any default. Prior habeas counsel rendered deficient

performance in not pleading, proving or arguing this claim, and there is a reasonable

probability that had he made such a claim, the results of the proceedings would havre: 
:

been different.

Res Judicata/ Gollateral Estoppel

52. Denied. While the Petitioner did make a due process clairn in his direct appeal, Tatum,

?19 Conn .721, that decision has since been overruled. See Dickson , 322 Conn. at

450-L The decision in his direct appeal therefore no longer has any precedentipf,yalue

53. ln addition, due to the ineffectiveness of appellate counsel, other due process.clg,ims

that could have been raised were not, and there was no full and fair hearing in State v.

Tatum, 219 Conn .721 (1991).

54. ln addition, there was no full and fair hearing in Tatum v. Warden.-Cv91-00012635 due

to the ineffectiveness of habeas counsel Lorenzen,

55. ln addition, due to the ineffectiveness of habeas counsel Paut Kraus there was ng fvl! ,,

and fair hearing in Tatum v. Commissioner, CV03-000417SS. 
:

COUNT SEVEN- NEWLY DISGOVERED EVIDENGE 
:-

Failure To State A Claim Upon Which Relief May be Granted

56- Denied. The Petitioner's claim does not depend on retroactive application of Supreme

Court cases, but rather on newly discovered scientific studies and research.

Failure To State A Claim Upon Which Relief May be Granted

10

Page 48 of 148



Jul 19 18 01:23p Providence Legal G, flup 40 33832 p.12 

57. Denied. The Petitioner's claim in Count Seven is one of newly discovered evidence, not 

ineffective assistance of counsel. The legal standard at the time of his trial, appeal or 

habeas proceedings is therefore irrelevant 

Res Judicataf Collateral Estoppel 

58. Denied. The Petitioner has never before made this claim, therefore it has not been 

addressed in any prior proceeding, and neither collateral estoppel nor res judicata 

applies. 
, or. 

to: 

Respectfully submitted, 
The Petitioner 
Edgar Tatum 

BY: 
Katherine C. Essington 

Juris No. 420490 

190 Broad St., Suite 3W 

Providence, RI 02903 

(401) 351-2889- phone 

(401) 351-2899- fax 

katyessingtongrne.com 

HIS ATTORNEY 

CERTIFICATION 

This is to certify that a copy of the foregoing was emailed this 19th day of July, 2018 

Eva Lenczewski, Esq. 
Office of the Chief State's Attorney 

400 Grand St. 
Waterbury, CT 06702 
Eva.lenczewski©ot.gov 
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57. Denied. The petitione/s ctaim in count seven is one of newry discovered evidence, not

ineffective assistance of counsel. The legal standard at the time of his trial, appeal or

habeas proceedings is therefore irrelevanl

Res Judicata/ Collateral Estoppel

58. Denied. The Petitioner has never before made this claim, therefore it has not been

addressed in any prior proceeding, and neither coilaterar estopper nor res iudicata

applies

Respectfu llY submitted,
The Petitioner
Edgar Tatum

BY:
Katherine G. Essington
Juris No. 42O49O

190 Broad St', Suite 3W

Providence, Rl 02903
(401i 351-2889- Phone
(401) 351-2899- fax
katyessington@me-com

HIS AfiORNEY

CERTIFICATlON

Thts is to certify that a copy of the foregoing was emailed this 19th day of July' 2O1B

l

to

Eva Lenczewski, Esq.
Office of the Chief State's Attorney
400 Grand St'
Waterbury, GT 06702
Ev a - I enczewski@ ct. g ov
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CV16-4007857-5 SUPERIOR COURT 

EDGAR TATUM JUDICIAL DISTRICT OF TOLLAND 
Petitioner 

V. AT ROCKVILLE 

WARDEN, STATE PRISON . JULY 20, 2018 
Respondent 

MOTION TO DISMISS 

Pursuant to Connecticut Practice Book § 23-29 and in accordance with the courts 

scheduling order of July 13, 2018, the respondent-warden moves this Court to dismiss the. 

Fourth Amended Petition for a Writ of Habeas Corpus/Response to State's Request for a 

More Specific Statement, dated June 27, 2018. The respondent's motion is brought on the 

grounds that the claims alleged in the petition fail to state claims upon which habeas 

corpus relief can be granted, are precluded by the doctrines of res judicata and collateral 

estoppel, and are procedurally defaulted. In support of its motion, the respondent submits 

an accompanying memorandum of law, and requests that for the reasons set forth therein, 

this Court grant its Motion to Dismiss. 

Respectfully submitted, 
RESPONDENT-WARDEN, 

BY S/
EVA B. LENCZEWSKP 
Supervisory Assistant State's Attorney 
Judicial District of Waterbury 
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cv16-40078s7-S

EDGAR TATUM
Petitioner

v.

WARDEN, STATE PRISON
h^^-^]Tes'Ponqenr

i.i
l-'

SUPERIOR COURT

JUDICIAL DISTRICT OF TOLLAND

AT ROCKVILLE

JULY 20,2O1E

l!

MgTtoN TO prslvilss

Pursuant to Connecticut Practice Book S 23-29 and in accordance with the court's

scheduling order of July 13,2018, the respondent'warden moves this Court to dismiss the

Fourth Amended Petition for a Writ of Habeas Corpus/Response to State's Request for a

More Specific Statement, dated June 27,2018. The respondent's motion is brought on the

grounds that the claims alleged in the petition failto state claims upqn which habeas

corpus relief can be granted, are precluded by the doctrines of res judicata and collateral

estoppel, and are procedurally defaulted. ln supoort of its motion, the respondent submits

an accompanying memorandum of law, and requests that for the reasons set forth therein,

this Court grant its Motion to Dismiss

Respec'tfu lly submitted,
RESPONDENT-WARDEN,

BY S/
EVA B. LENCZEWS
S upervisory Assistant State's Attorrrey
Judicial District of Waterbury
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STATE OF CONNECTICUT 
SUPERIOR COURT 

G.A. 19 

Z1118 SEP 13 P 2: 2b 

DOCKET NO: CV16-4007857 ) STATE OF CONNECTICUT 

) SUPERIOR COURT 

EDGAR TATUM ) 

) JUDICIAL DISTRICT OF 

v. ) TOLLAND AT ROCKVILLE 
) 

WARDEN ) September 13, 2018 
) 

MEMORANDUM OF DECISION: RESPONDENT'S MOTION TO DISMISS (#134.00) 

I. Procedural History 

The petitioner was convicted of murder following a jury trial in the matter of State v. 

Edgar Tatum, CR4-161659 in the Judicial District of Waterbury and sentenced to serve sixty 

years incarceration on April 6, 1990. The petitioner appealed his conviction, and has filed 

several petitions for habeas corpus prior to the present matter, the substance of which will be 

discussed only to the extent they are relevant to the present motion. The present petition was 

filed on February 2, 2016. The Fourth Amended Petition, which is the subject of the present 

motion, was filed on June 26, 2018, and the respondent moved to dismiss some or all of said 

petition on July 20, 2018. The petitioner filed a timely objection, and argument was presented to 

the court on August 8, 2018. Further facts and procedural details will be provided as necessary 

in the remainder of this decision. 

II. Law and Discussion 

When adjudicating a motion to dismiss, "a court must take the facts to be those alleged in 

the complaint, including those facts necessarily implied from the allegations, construing them in 

a manner most favorable to the pleader." (Citation omitted; quotation marks omitted.) Lawrence 
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SUPERIOR COURT

E,DGAR TATUM
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MEMORANDUM OF DECISION: RESPONDENT'S MOTION TO DISMISS (#134.00)

I. Procedural Historv

The petitioner was convicted of murder following a jury trial in the matter of State v'

Edgar Tatum, CR4-161659 in the Judicial District of Waterbury and sentenced to serve sixty

years incarceration on April 6, lgg0. The petitioner appealed his conviction, and has filed

several petitions for habeas corpus prior to the present matter, the substance of which will be

discussed only to the extent they are relevant to the present motion. The present petition was

filed on February 2,2016. The Fourth Amended Petition, which is the subject of the present

motion, was filed on June 26,2018, and the respondent moved to dismiss some or all of said

petition on July 20,2018. The petitioner filed a timely objection, and argument was presented to

the court on August 8,2018. Further facts and procedural details will be provided as necessary

in the remainder of this decision.

II. Law an I)iscussion

When adjudicating a motion to dismiss, "a court must take the facts to be those alleged in

the complaint, including those facts necessarily implied from the allegations, construing them in

a manner most favorable to the pleader." (Citation omitted; quotation marks omitted.) Lawrence
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Brunoli, Inc. v. Town of Branford, 247 Conn. 407, 410-11, 722 A.2d 271 (1999). "Because 

subject matter jurisdiction implicates the authority of the court, the issue, once raised, must be 

resolved before proceeding to the merits of the case. . . ." (Citation omitted.) State v. Fowler, 

102 Conn. App. 154, 158, 926 A.2d 672, cert. denied, 284 Conn. 922, 933 A.2d 725 (2007). 

Count One — Ineffective Assistance of Trial Counsel 

In Count One of the Fourth Amended Petition, the petitioner asserts a direct claim of 

ineffective assistance against his criminal trial counsel, Thomas McDonough. Specifically, the 

petitioner claims that Attorney McDonough: 1. failed to consult with an expert on eye-witness 

identification issues; 2. failed to waive the petitioner's presence at the probable cause hearing, 

allowing eyewitnesses to view the petitioner at the hearing; 3. failed to file a motion to suppress 

a witness named Lombardo's identification; 4. failed to request a hearing on a motion to suppress 

a witness named Lavasseur's identification; 5. failed to make an adequate record of the number 

of times a witness named Lombardo had participated in identification procedures and had been 

shown photographs of the petitioner prior to the probable cause hearing; 6. failed to object to the 

court's instruction on eyewitness identification, in favor of one that McDonough had proposed, 

7. failed to adequately cross examine witnesses Lombardo and LaVasseur about certain factors 

that could have impacted their identification; and 8. failed to call Miguel Vargas, an eye-witness, 

to present testimony that could have called into question the petitioner's identity as the shooter. 

The respondent asserts that this claim of ineffective assistance should be dismissed on grounds of 

res judicata. 
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In count one of the Fourth Amended petition, the petitioner asserts a direct claim of

ineffective assistance against his criminal trial counsel, Thomas McDonough' Specifically' the

petitioner craims that Attorney McDonough: 1. failed to consult with an expert on eye-witness

identification issues; 2. failedto waive the petitioner's presence at the probable cause hearing'

arlowing eyewitnesses to view the petitioner at the hearing; 3. failec to fi'e a motion to suporess

a witness named Lombardo,s identification; 4. failed to request a hearing on a motion to suppress
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res judicata'
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"The doctrine of res judicata provides that a former judgment [on the merits] serves as an 

absolute bar to a subsequent action involving any claims relating to such cause of action which 

were actually made or which might have been made. . . ." (Emphasis added.) Johnson v. 

Commissioner of Correction, 168 Conn. App. 294, 305, 145 A.3d 416, cert. denied, 323 Conn. 

937, 151 A.3d 385 (2016). "[A] final judgment, when rendered on the merits, is an absolute bar 

to a subsequent action, between the same parties or those in privity with them, upon the same 

claim." Mazziotti v. Allstate Ins. Co., 240 Conn. 799, 812, 695 A.2d 1010 (1997) 

"[U]nique policy considerations must be taken into account in applying the doctrine of 

res judicata to a constitutional claim raised by a habeas petitioner. . . . Specifically, in the habeas 

context, in the interest of ensuring that no one is deprived of liberty in violation of his or her 

constitutional rights . . . the application of the doctrine of res judicata . . . [is limited] to claims 

that actually have been raised and litigated in an earlier proceeding." (Emphasis added.) Carter 

v. Commissioner of Correction, 133 Conn. App. 387, 393, 35 A. 3d 1088 (2012). "[A] petitioner 

may bring successive petitions on the same legal grounds if the petitions seek different relief . . . 

But where successive petitions are premised on the same legal grounds and seek the same relief, 

the second petition will not survive a motion to dismiss unless the petition is supported by 

allegations and facts not reasonably available to the petitioner at the time of the original 

petition." Id. 

"In the context of a habeas action, a court must determine whether a petitioner actually 

has raised a new legal ground for relief or only has alleged different factual allegations in support 

of a previously litigated claim. Identical grounds may be proven by different factual allegations, 
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supported by different legal arguments or articulated in different language. . . . They raise, 

however the same generic legal basis for the same relief. . . . Thus, a subsequent petition alleging 

the same ground as a previously denied petition will elude dismissal if it alleges grounds not 

actually litigated in the earlier petition and if it alleges new facts or proffers new evidence not 

reasonably available at the time of the earlier petition." (Citations omitted, internal quotation 

marks omitted.) Johnson v. Commissioner of Correction, 168 Conn. App. 294, 305-306, 145 

A.3d 416, cert. denied, 323 Conn. 937, 151 A.3d 385 (2016). 

"By ground, we mean simply a sufficient legal basis for granting the relief sought by the 

[petitioner]. For example, the contention that an involuntary confession was admitted in 

evidence against him is a distinct ground for federal [habeas] relief. But a claim of involuntary 

confession predicated on alleged psychological coercion does not raise a different `ground' than 

does one predicated on alleged physical coercion. . . . Should doubts arise in particular cases as 

to whether two grounds are different or the same, they should be resolved in favor of the 

applicant. The prior denial must have rested on an adjudication of the merits of the ground 

presented in the subsequent application. . . . This means that, if factual issues were raised in the 

prior application, and it was not denied on the basis that the files and records conclusively 

resolved these issues, an evidentiary hearing was held." (Citations omitted.) Sanders v. United 

States, 373 U.S. 1, 16, 83 S. Ct. 1068, 10 L. Ed. 2d 148 (1963). 

The petitioner litigated the alleged ineffectiveness of his criminal trial counsel in his first 

habeas, CV91-1263. Tatum v. Warden, Superior Court, judicial district of Tolland at Somers, 

Docket No. CV91-1263 (March 3, 1999, Zarella, J.). In that case, among other specific claims, 
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the petitioner alleged that his criminal trial counsel failed to "properly and fully utilize certain 

evidence consistent with third party guilt and misidentification," that he failed to waive his 

presence at the hearing in probable cause, thus allowing witnesses the opportunity to identify the 

petitioner in court, and that trial counsel failed to call certain witnesses who would have provided 

a description of the perpetrator as someone looking distinctly different from the petitioner. Id., 

p. 15. The petitioner also made a claim in that prior petition that trial counsel had failed to take 

proper exception to the jury instructions given by the court. Id. So, while the petitioner may 

have repackaged and reworded claims attacking the way trial counsel's handled issues 

surrounding his identification and the jury instructions at trial, the present claims cannot be said 

to raise any distinct issue that has not previously been litigated, nor can it be said that these 

issues surrounding eyewitness identification are based on new facts or proffer new evidence not 

reasonably available to the petitioner at the time of the earlier case. So, while the specific claims 

asserted in the present petition relate to his identification by witnesses different than those who 

actually testified at his trial or that he pointed to in his prior habeas petition, the issue regarding 

trial counsel's handling of his identification was readily available to the petitioner at the time of 

his prior habeas trial. Since the petitioner had a prior opportunity to fully litigate a claim of 

ineffectiveness against his criminal trial counsel, the present allegations are barred by the 

doctrine of res judicata. Johnson v. Commissioner of Correction, supra, 168 Conn. App. 307 

("The allegations within the petitioner's [current] habeas petition claiming ineffective assistance 

of trial counsel constituted the same legal ground as those found in the [prior] habeas petitions, 
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reasonably availabre to the petitioner at the time of the earrier case. So, while the specific claims

asserted in the present petition relate to his identification by witnesses different than those who

actually testified at his trial or that he pointed to in his prior habeas petition, the issue regarding

triar counsel,s handling of his identifrcation was readily availabre to the petitioner at the time of

his prior habeas trial. Since the petitioner had a prior opportunity to fully litigate a claim of

ineffectiveness against his criminal trial counsel, the present allegations are barred by the

doctrine of res iudicata. Johnson v' Commissioner of Co*ection' supta'168 Conn' App' 307

(.,The allegations within the petitioner,s [current] habeas petition claiming ineffective assistance

of triar counser constituted the same regal ground as those found in the [prior] habeas petitions'
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simply expressed in a reformulation of facts. These `new' allegations could have been raised in 

those petitions.") 

Count Two — Ineffective Assistance of Appellate Counsel 

In the second count of the present petition, the petitioner asserts that Attorneys Sally 

King, Steven Barry, and Alicia Davenport, who handled the petitioner's direct appeal from his 

criminal conviction, were ineffective for failing to raise issues on appeal that the petitioner's due 

process rights were violated by unduly suggestive identification procedures at the hearing in 

probable cause, and by the unduly suggestive identification procedures surrounding a witness 

named LaVasseur's in and out of court identifications of the petitioner. By way of additional 

background, the petitioner's convictions were affirmed on appeal in State v. Tatum, 219 Conn. 

721, 595 A.2d 322 (1991). The respondent has asserted that this claim ineffective assistance is 

barred by the doctrine of res judicata or has been procedurally defaulted. 

The petitioner did assert the claim that his due process rights were violated by 

unnecessarily suggestive identification procedures in his direct appeal. Specifically, he claimed 

that "Lombardo's in court identification of him . . . was tainted by an unnecessarily suggestive 

pretrial identification procedure in that Lombardo had viewed the defendant at the probable 

cause hearing. . . . He claim[ed] that Lombardo's subsequent identification of him at trial was the 

product of that unnecessarily suggestive procedure . . . ." Id., 725. "The doctrine of res judicata 

bars [a] petitioner from obtaining habeas review of [claims that have been] raised, litigated and 

decided on direct appeal." Robinson v. Commissioner of Correction, 129 Conn. App. 699, 707, 

21 A.3d 901, cert. denied, 302 Conn. 921, 28 A.3d 342 (2011). While the petitioner adds facts in 
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the current petition asserting unnecessarily suggestive identification procedures involving a 

different witness, LaVasseur, than the witness specified in the direct appeal, the substantive 

claim — due process violation due to unnecessarily suggestive identification procedures — and the 

relief — vacating his conviction — are the same as he sought in his direct appeal. Additionally, 

since LaVasseur testified at the petitioner's trial,' the facts supporting a claim that the 

identification procedures used by the police were unnecessarily suggestive were readily available 

to the petitioner at the time of the appeal. Johnson v. Commissioner of Correction, supra, 168 

Conn. App. 305-306. The Appellate Court has already rejected this claim, so relitigating it here 

is precluded on grounds of res judicata. Robinson v. Commissioner of Correction, supra, 129 

Conn. App. 707. 

Count Three — Ineffective Assistance of Habeas Counsel (Lorenzen) 

In his first habeas, the petitioner was represented by Attorney Bruce Lorenzen. That 

petition was denied by the court following a trial on the merits. Tatum v. Warden, Superior 

Court judicial district of Tolland at Rockville, Docket No. CV91-1263 (Zarella, 1, March 3, 

1999). In a subsequent petition for habeas corpus, the petitioner alleged, among other claims, 

ineffective assistance of counsel against Attorney Lorenzen for his representation in CV91-1263. 

In that petition against Attorney Lorenzen, the petitioner alleged that Attorney Lorenzen was 

ineffective for failing to raise claims of ineffectiveness against his criminal trial counsel for: 1. 

failing to obtain evidence documenting which witnesses for the State were promised or received 

"At the probable cause hearing and at the trial, both Lombardo and LeVasseur identified the [petitioner] as the man 

who had short Lombardo and Parrett." State v. Tatum, 219 Conn. 721, 725, 595 A.2d 322 (1991). 
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benefits for their testimony; 2. failing to challenge the intent instruction given by the court, 

which embraced both specific and general intent; and 3. failing to preserve the intent instruction 

issue for appellate review. Following a trial on the merits, the court, Nazzaro, J., denied the 

petition. Tatum v. Warden, Superior Court judicial district of Tolland at Rockville, Docket No. 

CV03-0004175 (Nazzaro, J., March 23, 2010). 

The petitioner also asserts a direct claim of ineffective assistance against Attorney 

Lorenzen in the present petition. The substance of the allegations in the present petition 

surround Attorney Lorenzen's alleged failure to raise and litigate various claims against 

petitioner's criminal trial and appellate counsel relating to the eyewitness identification 

instructions, identification procedures, and general investigation into various issues related to the 

identification of the petitioner as the perpetrator of this offense. Again, while some of the facts 

supporting the claims of ineffectiveness may be different than the specific facts the petitioner 

alleged against Attorney Lorenzen in CV03-0004175, given the fact that his 1991 appeal; State v. 

Tatum, supra, 291 Conn. 726-727; and his 1999 habeas trial; Tatum v. Warden, supra, Docket 

No. CV91-1263; focused extensively on issues related to the identification of the petitioner as 

the perpetrator and the identification procedures employed as to various witnesses who identified 

him, it is not reasonable that the particular facts to support this factual claim of ineffectiveness 

against Attorney Lorenzen were not reasonably available to the petitioner when he brought a 

claim of ineffective assistance against him in 2009 (CV03-0004175). "The allegations within the 

petitioner's [current] habeas petition claiming ineffective assistance of trial counsel constitute[] 

the same legal ground as those found in the [prior] habeas [petition], simply expressed in a 
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reformulation of facts. These `new' allegations could have been raised in [the prior petition." 

Johnson v. Commissioner of Correction, supra, 168 Conn. App. 307. As such, the current claims 

are barred by resjudicata. Id. 

Count Four — Ineffective Assistance of Habeas Counsel (DeMarco) and 

Count Five — Ineffective Assistance of Habeas Counsel (Kraus) 

The petitioner also brings direct claims of ineffective assistance of counsel in the present 

case against Attorney Chris DeMarco, who represented him in a petition filed in the year 2000 in 

the Judicial District of New Haven under docket no. NNH-CV00-0440732, and Attorney Paul 

Kraus, who represented him in CV03-0004175. According to both parties, the matter in whichc 

he was represented by Attorney DeMarco was dismissed by the Court without a trial on the 

merits. The 2003 habeas petition, in which he was represented by Attorney Kraus, was denied 

following a trial on the merits. Tatum v. Warden, Superior Court judicial district of Tolland at 

Rockville, Docket No. CV03-0004175 (Nazzaro, J., March 23, 2010). In reviewing the records 

and other information provided by the parties, it does not appear that the petitioner has ever 

previously alleged or litigated a direct claim of ineffective assistance against either of these 

attorneys. As such, these direct claims of ineffective assistance would not be barred by the 

doctrine of resjudicata, and may proceed. See, Johnson v. Commissioner of Correction, supra, 

168 Conn. App. 307. 

Count Six — Due Process (Federal and State) 

The petitioner alleges in count six that his due process rights under the fourteenth 

amendment to the Constitution of the United States, and article first, §8 and nine of the 
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Connecticut Constitution were violated, on the basis that the identification procedures used with 

certain witnesses were unduly suggestive and that the jury instructions were insufficient to 

educate jurors on the possibility of certain factors that could adversely impact eyewitness 

identification. The respondent asserts that these claims are barred by the doctrine of resjudicata, 

because the petitioner raised such claims in his direct appeal, or alternatively that they are 

procedurally defaulted. The Court agrees with the respondent that this claim is barred on 

grounds of resjudicata. 

"The doctrine of res judicata bars [a] petitioner from obtaining habeas review of [claims 

that have been] raised, litigated and decided on direct appeal." Robinson v. Commissioner of 

Correction, supra, 129 Conn. App. 707. In his direct appeal, the petitioner raised the claim "that 

the trial court deprived him of his due process rights" by admitting Lombardo's identification of 

him, which he alleged was tainted by unduly suggestive procedures. State v. Tatum, supra, 219 

Conn. 725. He also brought a claim in his direct appeal that the trial court's jury instruction was 

inadequate with respect to advising jurors of factors relating to the dangers of eyewitness 

misidentification. Id., 732. The Appellate Court determined that Lombardo's identification of 

the petitioner "was not the result of an unnecessarily suggestive procedure"; Id.; and that "[t]he 

instructions given included the material portions of both the [model jury charge] and the 

defendant's request and, as such, provided sufficient guidance to the jury on the issue of 

eyewitness identification." Id., 735. Since the petitioner has previously raised and litigated the 

claimed violation of his due process rights due to improper identification procedures on direct 
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appeal, he cannot now attack them collaterally before the habeas court. Robinson, supra, 129 

Conn. App. 707. 

Count Seven — Newly Discovered Evidence 

The petitioner's claim in count seven is titled "newly discovered evidence." While there 

is no recognized habeas claim this court is aware by such a name, in reading the complaint in the 

light most favorable to the petitioner; Lawrence Brunoli, Inc. v. Town of Branford, supra, 247 

Conn. 410-411; this could best be characterized as a claim of actual innocence. See, Lewis v. 

Commissioner of Correction, 116 Conn. App. 400, 409 n.6, 975 A.2d 740, 747, cert. denied, 294 

Conn. 908, 982 A.2d 1082 (2009). Specifically, the petitioner asserts that there have been 

significant advancements in the science of mistaken eyewitness identification since the time of 

the petitioner's trial which, if presented to jurors, would have resulted in a different outcome. In 

other words, even giving the petitioner the benefit of the doubt the law requires, he is not 

actually claiming that there is "new" evidence, as in a previously undiscovered witness, an 

unknown video of the incident, or bodily fluids not previously subject to DNA testing. What the 

claim really amounts to is that subsequent developments in the science of eyewitness 

identification have changed the information and instructions a jury can be given in a criminal 

trial and, if the jurors in the petitioner's trial were allowed to apply the "new" science and 

instructions to the same "old" evidence presented at the petitioner's trial, they may have viewed 

the testimony of the eyewitnesses who identified the petitioner differently and come to a 

different conclusion. Alternatively, there is also a claim that some or all of the in-court 
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identifications of the petitioner would have prohibited under this "new" law. The court agrees 

with the respondent that this claim should be dismissed. 

First, as was discussed earlier in this decision, the Appellate Court has already heard and 

decided that, "the trail court properly admitted Lombardo's identification of the [petitioner] at 

trial since Lombardo's previous identification of him at the probable cause hearing was not the 

result of an unnecessarily suggestive procedure." (Emphasis added.) State v. Tatum, supra, 219 

Conn. 732. Therefore, any claim that Lombardo's in-court identifications should have been 

prohibited on the grounds that it was the result of an "unnecessarily suggestive" procedure is 

barred by res judicata. Robinson v. Commissioner of Correction, supra, 129 Conn. App. at 707. 

The doctrine of res judicata would also prohibit the petitioner from being able to relitigate this 

issue by changing the facts to focus on the identification procedures used in connection with 

witness LaVasseur, because neither the grounds nor the requested relief is any different than the 

issue raised on appeal. Id. 

The court also agrees with the respondent that the allegations fail to state a claim upon 

which relief can be granted. "Actual innocence, also referred to as factual innocence . . . is 

different than legal innocence. Actual innocence is not demonstrated merely by showing that 

there was insufficient evidence to prove guilt beyond a reasonable doubt." (Citations omitted, 

internal quotation marks omitted.) Gould v. Commissioner of Correction, 301 Conn. 544, 560-

561, 22 A.3d 1196 (2011). "Rather, actual innocence is demonstrated by affirmative proof that 

the petitioner did not commit the crime. Id., 561. "Affirmative proof of actual innocence is that 

which might tend to establish that the petitioner could not have committed the crime even though 
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it is unknown who committed the crime, that a third-party committed the crime or that no crime 

actually occurred." (Italics in original.) Id., 563. 

In the present case, as referenced above, the petitioner has not alleged a single new "fact" 

related to his case. There is no new witness, no new affirmative test result on a piece of 

evidence, no recantation of a statement, and no allegation of a previously unknown piece of 

evidence. Instead, taken in their best light, the allegations assert that if the jurors in the 

petitioner's case had been allowed to consider additional information in the way of expert 

testimony, studies, and broader instructions on the fallibility of eyewitness identification, and if 

certain in-court identification procedures had been put into place, all based on holdings which 

Connecticut courts did not adopt until some twenty-two and twenty-six years, respectively, after 

the petitioner's conviction, the identifications by Lombardo and LaVasseuer's would not have 

2 The petitioner relies on the decisions in State v. Guilbert, 306 Conn. 218, 49 A.3d 705 (2012): 

We depart from [our prior decisions] mindful of recent studies confirming what courts have long 

suspected, namely, that mistaken eyewitness identification testimony is by far the leading cause of 

wrongful convictions. A highly effective safeguard against this serious and well documented risk is the 

admission of expert testimony on the reliability of eyewitness identification. . . . 

In summary, we conclude that the reliability of eyewitness identifications frequently is not a 

matter within the knowledge of an average juror and that the admission of expert testimony on the issue 

does not invade the province of the jury to determine what weight to give the evidence. Many of the 

factors affecting the reliability of eyewitness identifications are either unknown to the average juror or 

contrary to common assumptions, and expert testimony is an effective way to educate jurors about the 

risks of misidentification. To the extent that [our prior decisions] held to the contrary, they are hereby 

overruled. 

Guilbert, supra, 306 Conn. at 248-253, and State v. Dickson, 322 Conn. 410, 141 A.3d 810 (2016), cert. denied, 137 

S. Ct. 2263, 198 L. Ed. 2d 713 (2017): 

In the absence of unduly suggestive procedures conducted by state actors, the potential 

unreliability of eyewitness identification testimony ordinarily goes to the weight of the evidence, not its 

admissibility, and is a question for the jury. . . Principles of due process require exclusion of unreliable 

identification evidence that is not the result of an unnecessarily suggestive procedure lo]nly when [the] 

evidence is so extremely unfair that its ,admission violates fundamental conceptions of justice. . . To 

assist the jury in determining what weight to give to an eyewitness identification that is not tainted by an 

unduly suggestive identification procedure, the defendant is entitled as a matter of state evidentiary law 
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been admitted into evidence and, even if they were admitted, the jury would likely have come 

back with a different result and. 

The court finds, as a matter of law, that new case decisions changing the way in which 

evidence may be presented to a jury does not constitute "newly discovered" evidence in the 

sense intended under our case law. See, Gould v. Commissioner of Correction, supra, 301 Conn. 

560-561 ("Rather, actual innocence is demonstrated by affirmative proof that the petitioner did 

not commit the crime."). There is nothing within the Guilbert or Dickinson decisions that could 

reasonably indicate either was to be retroactive application or was intended to provide an avenue 

for collateral relief for those cases which had already gone to verdict; compare, State v. Salamon, 

287 Conn. 509, 949 A.2d 1092 (2008)3; not has the petitioner presented any such legal authority. 

to present expert testimony regarding a variety offactors that can affect the reliability of such testimony. 

State v. Guilbert, 306 Conn. 218, 248, 49 A.3d 705 (2012) ( Ian] expert should be permitted to testify ... 

about factors that generally have an adverse effect on the reliability of eyewitness identifications and are 

relevant to the specific eyewitness identification at issue). 

A different standard applies when the defendant contends that an in-court identification followed 

an unduly suggestive pretrial identification procedure that was conducted by a state actor. In such cases, 

both the initial identification and the in-court identification may be excluded if the improper procedure 

created a substantial likelihood of misidentification. . . . A primary aim of excluding identification 

evidence obtained under unnecessarily suggestive circumstances . . . is to deter law enforcement use of 

improper lineups, show-ups, and photo arrays in the first place. ' 

In determining whether identification procedures violate a defendant's due process rights, the 

required inquiry is made on an ad hoc basis and is two-pronged: first, it must be determined whether the 

identification procedure was unnecessarily suggestive; and second, if it is found to have been so, it must 

be determined whether the identification was nevertheless reliable based on examination of the totality of 

the circumstances." (Citations omitted; internal quotation marks omitted.) 

State v. Dickson, supra, 322 Conn. 419-421. 

3 State v. Salamon, 287 Conn. 509, 949 A.2d 1092 (2008), which held that in order for a defendant to be convicted 

of a kidnapping in conjunction with another crime, the jury must be instructed that, "to commit a kidnapping in 

conjunction with another crime, a defendant must intend to prevent the victim's liberation for a longer period of time 

or to a greater degree than that which is necessary to commit the other crime." Id., 542. The Salamon decision 

modified the long-standing interpretation of the kidnapping statute, so those who were convicted prior to the 

Salamon decision are entitled retroactively to the benefit of the new interpretation to collaterally challenge their 
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Based on the foregoing, count seven is also dismissed for failing to state a claim upon which 

relief can be granted. 

III. Conclusion 

Based on the foregoing, the respondent's motion to dismiss is GRANTED as to counts 

one, two, three, six, and seven of the Fourth Amended Petition dated June 26, 2018. The motion 

is DENIED as to counts four and five. 

4E\  
Hon. John M. News,n 
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convictions as a matter of State common law. Luurstema v. Commissioner of Correction, 299 Conn. 740, 751, 12 

A.3d 817 (2011). 
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Based on the foregoing, count seven is also dismissed for failing to state a claim upon which

relief can be granted.

III. Conclusion

Based on the foregoing, the respondent's motion to dismiss is GRANTED as to counts

one, two, three, six, and seven of the Fourth Amended Petition dated June26,2018' The motion

is DENIED as to counts four and five.
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STATE OF CONNECTICUT 

GEOGRAPHICAL AREA NO. 19 AT ROCKVILLE 

TSR-CV-16-4007857-S 

EDGAR TATUM 

V. 

COMMISSIONER OF CORRECTION DECEMBER 18, 2018 

MOTION FOR LEAVE TO FILE A FIFTH AMENDED PETITION FOR A WRIT OF 
HABEAS CORPUS, AN AMENDED EXPERT DISCLOSURE, AND AN 

AMENDED WITNESS LIST 

Pursuant to Practice Book §§ 23-32, 23-35, and 23-38, the Petitioner respectfully 

requests leave to file a Fifth Amended Petition for a Writ of Habeas Corpus, as well as 

an Amended Expert Disclosure Of Legal. Expert Concerning Habeas Counsel's 

Performance, naming Attorney Temmy Miller-Pieszak in place of Attorney Sebastian 

DeSantis, who is now co-counsel, as well as an Amended Witness List. More precisely, 

the Petitioner requests permission to amend the petition to add one additional claim, 

arguing for retroactive application of State v. Harris, 330 Conn. 91 (2018), a recent

Connecticut Supreme Court case, and to add additional language to paragraphs 75a 

and 81a of Counts Four and Five (the only remaining counts) regarding trial counsel's 

failure" to adequately investigate the circumstances surrounding the eye witness«,
ter, 

identifications present evidence that disputed the witnesses' claims of fanniliarit04thr6erl 

Petitioner," and "to adequately investigate and present certain third party culpability "ISA 

evidence with respect to Jay Frazier, and to object to the judge's failure to give a third 

party culpability instruction." A proposed Fifth Amended Petition, Amended Expert' • 

Disclosure, and an Amended Witness list are being filed simultaneously herewith. 

- Z.3 
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STATE OF CONNECTICUT

GEOGMPHICAL AREA NO. 19 AT ROCKVILLE

TSR-GV-16-4007857-5

EDGAR TATUM

V.

COMMISSIONER OF CORRECTION DECEMBER 18, 2018 i

MOTION FOR LEAVE TO FILE A FIFTH AMENDED PETITION FOR A WRIT OF
HABEAS GORPUS, AN AMENDED EXPERT DISGLOSURE, AND AN

AMENDED WITNESS LIST

Pursuant to Practice Book SS 23-32, 23-35, and 23-38, the Petitioner respectfully

requosts leave to file a Fifth Amended Petition for a Writ of Habeas Corpus, as well as

an Amended Expert Disclosure Of Legal Expert Concerning Habeas Counsel's

P'erformance, naming Attorney Temmy Miller-Pieszakinplace of Attorney Sebastian i

De$antis, who is now co-counsel, as well as an Amended Witness List. More precisely,

the Petitioner requests permission to amend the petition to add one additionalclaim,

arguing for retroactive application of Sfafe v. Hanis,330 Conn. 91 (2018), a recent ,i,:i, ,

Connecticut Supreme Coutt case, and to add additional language to paragraphs 75a,::

and 81a of Counts Four and Five (the only remaining counts) regarding trial,counsel's

failure" to adequately investigate the circumstances surrounding the eye witnes#, .' *g
identifications present evidence that disputed the witnesses' claims of familiur,tuffitfun&i':: >69
Petitioner," and "to adequately investigate and present certain third party culpanfrV tFfi

vFl
evidence with respect to Jay Frazier, and to object to the judge's failure to give SnirO 

]f
i]J

party culpability instruotion." A proposed Fifth Amended Petition, Amended,Experti ,r,

Disclosure, and an Amended Witness list are being filed simultaneously herewith';, ' ,,
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Undersigned contacted counsel for the Respondent, who indicated that she objects to 

these amendments. 

There is good cause to grant this motion because Harris, supra, was decided 

after the pleadings were closed in this case. In addition, third party culpability evidence 

regarding Jay Frazier was set forth in the factual allegations of the prior petitions as 

were claims regarding counsel's failure to sufficiently investigate and attack the 

eyewitness identification testimony and the witness's claimed familiarity with the 

Petitioner. As a result, the Respondent should not be prejudiced because of the 

amendments to the Petition. To the extent that Respondent needs more time tofj.:.:-

prepare for trial as a result of any of the proposed amendments, the Petitioner does, not,

object to a continuance of the trial. 

In the amended petitions previously filed with the Court in the present matter, the 

Petitioner presented various allegations of ineffective counsel, due process violations, 

and newly discovered evidence related to the eyewitness identifications in this case. 

Specifically, counsel alleged in the Pertinent Facts that the identifications were 

unreliable for a number of reasons, including that the only eye witnesses who identified, 

the Petitioner at trial had previously identified another individual, Jay Frazier, as the 

shooter. The Petitioner should not be barred from presenting claims related, to trial 

counsel's failure to investigate and present evidence of third party culpability because 

these claims are closely related to the eyewitness identification issue previously raised 

in the prior petitions. Moreover, the retroactivity claim with respect to Harris, supra, was 

not available at the time counsel filed the prior petition. 
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Petitioner presented various allegations of ineffective counsel, due process violations,

and newly discovered evidence related to the eyewitness identifications in this case.

Specifically, counsel alleged in the Pertinent Facts that the identifications were., :.

unreliable for a number of reasons, including that the only eye witnesses who identifiedi,

the Petitioner at trial had previously identified another individual, Jay Frazier, as the

shooter. The Petitioner should not be barred from presenting clairns related.to'trial - 
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counsel's failure to investigate and present evidence 
,of 

thitd party culpability because

these claims are closely related to the eyewitness identification issue previously raised

in the prior petitions. Moreover, the retroactivity claim with respect to Harris, supr€1,,w?s

not available at the time counsel filed the prior petition. "' , ,'1i,'
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In addition to amending the petition to include the specified claims, the Petitioner 

also requests permission to file amended expert disclosure for a Legal Expert to Testify 

Concerning Habeas Counsel's Performance. Undersigned counsel had previously 

enlisted Attorney DeSantis as the habeas legal expert. Due to commitments to other 

cases by undersigned counsel as well as the increasing complexity of this matter based 

on factors such as the age of the underlying murder, the volume of information and 

number of previous lawyers, and the increasing number of potential witnesses in at 

least four different states, Attorney DeSantis graciously offered to assist as co-counsel. 

As a result, the Petitioner was left without a habeas legal expert The Petitioner should 

not be prejudiced by undersigned counsel's recognition that she needed help in the r

case. ;

Finally, counsel seeks permission to amend the Petitioner's Witness List in light 

of the Court's ruling on the State's Motion to Dismiss, leaving only counts of ineffective 

assistance of counsel against DeMarco and Kraus remaining, and in light of additional 

investigation that has only recently been completed_ The Petitioner notes that many ef, 

the witnesses added to his Amended Witness List, including Attorneys McDonough; 

Demarco, and Kraus were listed on the State's Witness List. One of the others, Tracy 

LaVasseur, was referenced many times in the Petitioner's prior petitions and was only 

recently located by Petitioner's investigator in another state. As a result, the Petitioner's 

listing of the additional witnesses should require very little, if any, additional preparation 

by the Respondent. 

C. Conclusion 

3 
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of the Court's ruling on the State's Motion to Dismiss, leaving only counts of ineffeotive

assistance of counsel against DeMarco and Kraus remaining, and in light of additional
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The Petitioner respectfully requests that the Court grant this motion and accept 

the Fifth Amended Petition, Amended Expert Witness Disclosure and Amended Witness 

List which the Petitioner has filed separately on this date. 

Respectfully submitted, 
EDGAR TATUM 

The Petitioner 

By 
Katherine C. Essington 
Juris No. 420490 
190 Broad St., 3E 
Providence, RI 02903 
(401) 351-2889- phone 
(401) 351-2899-fax 

Sebastian DeSantis 
345 State St. 
New London, CT 06320 
(860) 439-0407- phone 
(860) 443-0003- fax 

HIS ATTORNEYS 
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ORDER 431663 

DOCKET NO: TSRCV164007857S SUPERIOR COURT 

TATUM, EDGAR #177213 
V. 

COMMISSIONER OF CORRECTION 

ORDER 

JUDICIAL DISTRICT OF TOLLAND 
AT SOMERS 

1/3/2019 

ORDER REGARDING: 
12/18/2018 148.00 MOTION FOR PERMISSION TO AMEND MOTION OR PLEADING 

The foregoing, having been considered by the Court, is hereby: 

ORDER: 

1. The petitioner's request to be allowed to amend their witness list is GRANTED; 

2. The petitioner's request to file a late amended legal expert disclosure is GRANTED; 

3. The petitioner's request for leave to amend the petition for purposes of adding claims of relating to the 

retroactive application of State v. Harris, 330 Conn. 91 (2018) is DENIED. Given the reference to 

Harris, supra, this appears to be the petitioner, again, attempting to proffer claims based on case law or 

legal theories that did not exist at the time of the petitioner's criminal trial. First, this court has 

previously issues a ruling in this case dismissing similar claims brought by the petitioner attempting to 

seek the retroactive application of cases addressing the issue of eyewitness identification. Secondly, 

similar to the cases cited in that prior decision, there is nothing within Harris, supra, that could 

reasonably be interpreted as an indication that its holding(s) was intended to be applied retroactively. 

4. The petitioner's request to amend paragraphs 75a and 81a of Counts Four and Five to add additional 

factual allegations of ineffectiveness, with the exception of issues related to the retroactive application 

of eyewitness identification caselaw addressed above, is GRANTED. 

The petitioner shall IMMEDIATELY file an amended petition complying with the orders herein, as well 

as any outstanding witness lists and expert disclosures. 

Judicial Notice (JDNO) was sent regarding this order. 

431663 

Judge: JOHN M NEWSON 
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DOCKET NO: TSRCV1640078575

TATUM, EDGAR #177213
V.

COMMISSIONER OF CORRECTION

ORDER 431663
SUPERIOR COURT

JUDICIAL DISTRICT OF TOLLAND
AT SOMERS

U3l2019

ORDER

ORDER REGARDING:
1.2II8I2OI8148.OO MOTION FOR PERMISSTON TO AMEND MOTION OR PLEADTNG

The foregoing, having been considered by the Court, is hereby:

ORDER:

l. The petitioner's request to be allowed to amend their witness list is GRANTED;

2. Thepetitioner's request to file a late amended legal expert disclosure is GRANTED;

3. The petitioner's request for leave to amen{ the petition lqtpyp_olgt-_ol:a4i"g claims of relating to the

retroaciive applicatioir of State v. Harris, 330 Conn. 91 (2018.) is DENTPD. piven the reference to

Hu"-ir, rupru',ittir appears to be the petifione_r,_ again, attempting t9 n1o{fqr glaims based on case law or

legal tireoiies that did not exist at th6 time of the petitioner's criminal trial. First, this court has

prZviously issues a ruling in this case dismissing sim_ilar claims brought UV !4. petitioner attempting to

!"ef. tft. ietroactive appfcation of cases addresJing the issue of eyewltg_ess identification. Secondly,

similar to the cases cil6d in that prior decision, there is nothing within l{u-*it, supra,.that could 
.

reasonably be interpreted as an indication that its holding(s) was intended to be applied retroactively'

4. The petitioner's request to amend paragraphs 7 5a and8l^a of Counts Four and Five to add additional
faCtuat'attegations of ineffectiveness, wit-h the exception of issues related to the retroactive application
of eyewitness identification caselaw addressed above, is GRANTED.

The petitioner shall IMMEDIATELY file an amended petition complying with the orders herein, as well
as any outstanding witness lists and expert disclosures.

Judicial Notice (JDNO) was sent regarding this order.

43r663

Judge: JOHN M NEWSON

,T.,:?TSRCV164007857S L13l20r9 Page I of I

rrnl
Page 70 of 148



From 1.87,-T  ?3.3839 Mon Jan 7 05:47:22 2019 PS-7' e 3 of 19 

STATE CF CONNECTICUT 
SUPERIOR CO :.T 

G.A. 19 

DOCKET ir4o_ TSR-CV-15,-400T9a4V-S  A SUPERIOR COURT 
LUCi -1 /-\ 

EDGAR TATUM JUDICIAL. DiSTRCT OF 
TOLLAND 

V: AT ROCKVILLE 

WARDEN JANAURY 7: 2019 

FIFTH AMENopp pETITIQN FOR .A WRIT of Hirt.BeAS CORPUI, 

The Pqltiticyle.r, Edgar Tatum; through c.-"aurifl, hereby amends hi ,s Petition tor a Wdt 

of Habeas Corpus proviou* fled: as follows: 

NATURE OF THE PROCEEDINGS 

1.. The Patitioner was the defendant in Statoy. TatUrn, CR4-161659, Judicial Distlict 

Waterbury.. 

2: The Respondent is the Wardoni .Coma issloner Of Correction for the State a 

conneucut 

3. The Petitibner is being illegally held and deprived a his Uberty in the custody of the 

Respondent. 

4. This is a ha'beas co .Is PrOc)eecling• 

E. The 'Petitioner collaterally attacking the iudgment Date v., Tatum., eR4-161659. 

JURISDICTION AND SCOPE. OF REVIEW 

a This Court has jurisditort based on Conn. Gen, Stet sec. 52-466(b). 

7.. The Petitioner 1-1,a,s the right, pursuant to Conn_ Gen Stet sec. 52-470 (a) to a sumplary 

pivoeeding., and to have this Court hear testimony and argurnem 

a The Petitioner has .t1 right; pursuant to Conn.. Gen. Stat. sec 52.470 (a), and Article 

teo., 12 to inzwe t1-6S- Court *inquire fUly into the tau .vt e4 the Petitioner's 

imprisonment. 
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A''YF
V lt{i L Ur Vr.-j'!l{l-1, I IUU,

alIll-l!4''JUi.LfiIUI. I,UL.;.- I

u- il. .l J

tlocKET No. T:$R=cv-tgrdoo,ry6rf.;; _ I ;\ -, , -$uPERluR f,otjFJ

H$GAR rAruur 
+{itlHfth 

srsr:RIcr oF

\1. ,s'T ROCKVil.LS

WARDEN .!ANF.U;RY T" ?il''Ig

flHIttj[[/tEF'JnF,F, HETTF$ril F.S.R A'- ugRlT *F'}|ABE4S $SF'F1IS

.'t-.tre Fetitissrev, Edgar Talu$,l. {hrsu$l'r qouRse{, hereby firnends iris Fetitlprl {sr a rt\tsit

t.

:d,f t"l:at$;es $ortius prewit:us$y fil'ed as fol:tow.q:

i.:.., .:

,1... l-he Fe{it$n*r\A+a$ Eheds$'enrjant in $1dp*g--Eg-tl&. CR.{J6165$, Judici'al D{strict gf

$,tAterbury

?. Fh+ Heiepondenl is the ltrarders Corfl:rlrisstcnes CIf *sfrectiaq firr the Stste of

Gpnnrr+tictlt.
.: .. ., \,,:ii'il.

g. Tfle Fe1itinner.i* herns igegally he$d end dr*prived sf his ii. rrty in the eustodir +l'th*

Fte+pondent :

4. This ls a hsbees cosp\;s pn:ee+ding 
, :

5. Ths, Fetitislner Is sg'nalsr$llE ett'*ckinc their:dglntenl rn.$.He,l4&iugil sR4-1fi1s59'

JuRlsD{crl(}N $.il|s' sGsPE 0F RE.v$Elfif

S.'l'h-ris s.q]trrt $ras jurri.sdiction f:us*d qln SQnn- Gern $tat sec' $.?-4SS1'b!'

7. The Fetiiioner h*s trre irigh$, p:rsuant to Conn- Gen $tst" 54c. 52*tr}0'{a} to a surnrn,{r}
,: ,..i

Sxaac-"eding. Er\{$ ttr,h*ve this csu.rt fieertestimt:ny and srg{.lmeYr.t-
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9 The Petitioner has the fight, pursuant to Conn. Gen. Stat. sec. 52-470 (a) and Article 

First, sec. 12 to hero thi$ Court hear the testimony and arguments mlated to claims 

raised in he petition. 

10. The Petitioner has the right, pursuant to Conn. . Stat. sec 52-470 and Article 

First s sec. 12 to have this Court determine tho facts and issues related to the claims 

rased in this p-etition: 

-11: The Petitioner has the right, pursuant to Conn Gen. Scat_ sec.. 52-470 (a) and Article 

First, sec. 1.2 to h. :vr≥ this Court dispose of the ooze as law and fustic-R requeo. 

12. Thar€: is good cause, pursuant to Conn.. Geri.. Stat. sec_ F12-470(h) fora trial ern Ail 

claims raised in this peUtion. 

13. Th€s Court, has authority, under Com. Gen: Stat. Sec. 52- 493 to. ssuo 'any interlocutory 

ur finaF order that; may appear to be an: .appropriate form of reWl tar the-claims- raised in 

•tiNs petifion. 

CASE HISTORY 

14_ The State charged tie Petitioner ;in Case No. CR4-16'1659 with muode€ .and assault in 

the second degree in an amended informatibri in the Judtctal District of Waterbury, 

15. The charges arose from the February 25, 198 hdrriicide of Larry Parrett and the 

wounding at Anthony Lombard() et 24 Gossett Street, Waterbury. 

16_ The petitioner was represented in tho trial court by Attorney Thomas McDonough 

17. Fallowing a jury trial„ the Petitioner was found guilty of murder, but ne verdict was 

:reached on the a:sziaukt choreic. Tho State subsequently dismissed the assault otharc,je. 

1,8_ The Petitioner was sentenced to sixty years incarceration. 

9. The Petitioner is in the custody of the Respondent as a result of the judgment in CR4-

161659. 
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i 2. Th+re is gond e8J{,ilse,, gufsu.an't t* Cqnfl. G.en- :St$[. see- 52*470{b} fera trisil t$r *ll

clairns rai$ed, i:n fh is peiiiion"

'13. Tlrls Courl fia,s arJtl-rority, lsrlder Gonn. Gft'n. Stat. Sec. 5?- 4$3 tq $$$trc any in$erlonrlcry

Err fin*[ srder th.:t rn.sy, EFFcaf itr be an cpprcpriete for"r* +f rel.isi fr]f tt]6 eisim:a raised in

iirrs gr+titlnr:r 
:. :

cAsE l{lsTU*-Y- ! :

't'4. The State nh*rga.r* tfre Fe,tition*l ;in Case trto. CR4.1S1fi5S wi{it rnuudef .and assai.lll *F

'1

,.the secnnd degree ifl aft gi1snd*d inJorrnetl$R in the,Judsc+al BistficL of \&falelbt.sr1",

tS. The th+r$es sroa*frs,m the Fetrruary ?5, lg$g hsrstiuide of !..aqy trarett *nci the

wotindlng of Antl'lurty L+rn:bardo at ?4 Gossett €trr*e't, \0igierb'ufy-

t6. T'hB Feti$uner rftr{*F rspr:eseflled in thr* irirr:l court by .&ttorlisSr Tr+re}ffi&.$ MsDonor.6h.

17. Fo:lNowiing :l jury triai" the Pe6itiulter Lilas fuqnd guilty of mqrrder, but nC v$rdicf 't4r€5

1esrched on the as:*rrult *-h.atge. Ths Strftq sulrseques'l:tly diarrli+sed lhe assatrlt cFraqge

16- The Peliiioner wils sen(encec to tixly }''€'ars incargL'retion' ''. :..: :

T$. The Fe.ritienes'1e:in th+ custsdy l:f the R+*tpcrndent as u result oF fih+ jr-dgrnent irt trR4-

n

1s'rsss
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20, The Petitioner appealed his. murder conviction to the Cornea.lout -Supreme Court wt icrz 

affirmed: his5 conviction in State V. Tatum, 219 Conn 719 (1991).. 

21 The Petitioner was represented. in his direct appeal by Attorneys Sally King Alici 

Devenix.vt, and Steven Barry. 

22. The derision in the pettier-lees dirmt appeal has bee€1 overruted in both State v.. 

Gqilbert, 306-Conn.. .218, 2:58 (201.2) and State jOicksen, 322 Conn. 410, 43543 

(2016). 

23. in 1991, Mr_ Tatum filed a ,netition, for a writ of habeas -corpus in Tatum v. Warden, V-

81,0001253S. 

24, The Petitioner was represented by R. Bruce Lorenzen, Esq. 

26_ On Sept ;tuber 24, 1998, the petkion was tried to the court, Zarella, J, presiding_ 

26. On March 3,, 1999. the court entered a judgment dismissing the pebtion... 

2.7. On. Jar uary 18; 2000, the Petitioner appealed the 'habeas court's judgment. 

28.: The Petitioner was represented on appeal by Felix Esposito, Esq. 
• 

Z9. The -Appellate Court affirmed the dismissal of the petition in -Tatum v. CorritniSVerler 

Conn. App 51 (2001). 

30. The Petitioners petition for certification was denied by the Supreme Court: in Tatum v_ 

Commissioner, 258 COM 937 r2W1). 

31. In 1993; the Petitioner iced a petition for new trial in Waterbury Superior Court, case 

no.. Cy-93-0112504, 

32. The court denied the Petitioner s request ter appointed counsel.. and the Petifw,rer.

represented hirnsetf, 

33_ The court, Suilivan, J, denied the petition for a new trial. 

3 
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Fnnm 197',

2fl, The Feiitionqr appealed ftjis rnurder cCInvitrtioll to tlrc {isnilet''{:icLrt $uprerne C'ourt wl-xrfiri

afiiniie,j his ccnuicttiun in $lelg-v-IFtHg1 219 Cortn 71g (1SFll'

?r. The ps.*fiti$*er was rnFres*nted ln his dire-st epfre*l by Attorneile S.elly King- ,Alicia

DavnnPca*t, and $teverr BarrY

Z?. 'fhe decisiqn iyr. t{re Fetrlitrrer's di.nesS. €ppeal li++ been 6'/.errutcxl Sn *!*$h -ql#grl-

R{I!Ee't. 3flS Cnnn. ZI$, ZSe iASi?1arrO $inie -v.,.ffij$$qssn, 
3'21 tonn.4tS, 4.tsHi

' 
#ots) 

':;; ' ""tt-'ii;;i'
?3. ln .$-g$.s, ful.r- Tail.sm fitcrd a ;Be{it*eri fnr a wrii of haheas corpus. [n T.g[u;H-y'lSferQ"e..$' f,V-

s1"s0u1?6.3$.
.. i

U+. 'tte Fetstrpner \isas r€pr$s,snt+d by R. ElrHCe l-crenaen. FSq-

ii-s. On Selnti*rniher 2S, '1998" the peJltiolt t$!is.$ ffierj tO the s'sllr[, Earelii], J, preeid:ing'

?F. CIn Merch g, tg$g. tFie csurt entBff.rd a jrrdgmenl disrni+sing:ttre petitien..

?I. 01 .Ianr.sAryr tE, 2q$t], the Fe*titiort*r appeieled the haFeas court'tiud9iiTent.

?&. Tl-le Fr."titionerr !i'rii.s repre-$rlsrted on e$Feal Sy F+l'ix Espasifo, Esq. 
, ,, -. . ,i , ,r,

tg. Tlre *.pgellate C$ust alf;irmed t'hs d:isntissel *f fllgr peli{ion ,rt T,,+turn n'-Gotntll$Xe,Ni ti6

;::, ; :C,rnn- APP b'l {28$f }.

SS. The Fstfitiinner'+ F{Jtltiun for oertifiratiqr.fl wss dsried by th+ $updeffie fsurt ifl TSHSLJ:

Geg:mlssigigt 258 Ccnrr- g$f fi6gvl).

a1. 1r! 1g$s, thd Fetitianer..filec$ a gretition.f+r a new trral in Water'{iur:1r $uFerior Csust, rtsIs€

no. C\,'-93-0118$t)4.
.. .,,j: .

E?. The csurt <teflied tt'le pt;ti:tioner's nrquestfor€f)$sinied'ro$esei, eRd t\e Petiti.s'ner' ,. .''. ,' :]

' '' l : ' :

reflrr:sefi led fsv$ seFf.

33- Tfre cioulil. $ullivasl, J, denier! ttre petitisn f'or s ne'*' tnal'
.i ': '.' .
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34. In 2000. the, P-etitionor filed a second writ for a petition of habeas corpus which was 

dismissed -without pi-ejudice in 2002, 

35, He Was represented in his second habeas petition by Attorney Chris oMarto, Esq. 

:36. fr-i 2O(3, the Pet€tioner filed a third petition for a writ of habeas mpus„ 'CV03-0004175$. 

37. He wa$ represented by Paul Kraus,, Esq. 

38.. Following a trial tothe- wurt .h 2010, the court. Nazzaro, demed the petition. 

39. The Petitioner appealed the habeas court's judgment. He was again represented by 

Paul Kraus,. Esq. 

40. The Appallate Court affirmed the judgment of the :hates  court h Tatum v. 

Corilrliisioner, 135 Conn. App. 901 (2012}. 

41. The Petitionees ,petition for Certirfic.ation was denied by the Supreme Court in Totuni 

Commissioner.. 505 Gann, *0,12 (2012). 

42. In 2014, the Petitioner flied a fourth petition for _TA writ Of :habeas cxxpus, TSR,(A1,14,

4006223-S. 

43. On June 11, 201.4, tho court, Bright J, diSmissed.the-putition as presenting! the .were

ground as a prier petition and failing to .stiate new facts or new evidence not reasonably 

available at the tim€ of the prior petition. 

PERIMENT FACTS 

44. There is no physical eviden-ott. linking the Petitioner to the murder at Patrett. =and the 

wounding of Lore bardo.. 

45. Parrett s= .girtfrieruit Tracy LaVasseur, Who let the shooter into the apar- r 'Or-A, init€ably 

icientitiod on individual named Jay Frazier as the shooter based or a photo 

4 ti

48. Separately, Lombardo a%•O identified Frazier as the shooter from a photo array. 

4 
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34- ln *'SeS. tlrw Fetisioner filed a =ee'$nd:v'rrir 
fss a petiticfl cf habeas owpll$ whiah \a{ae

<li Enr isseci w ithr:ut p'.rr--* t': dic e in 2tt02'

sS, He lver represer,rted in his se*sfld hBbe€,$ petititrn hy Aitcrnel' Ch:ris fleMar<;o' F'sq'

3S. ln 2rX]$, [he Fetitioner iiled a tflimj petlilon for a wriL of hpbaas oor'pus' CV(r3-OSS4''1?]SS'

37. l'le \$E)$ seFrssented by Favl Kr'ar:s" Esq

gS.Fgir|orvtn$atsi8lt.$tns{roi:lrtin?01CI.Rhegourt-Nazzarp.."t.derried€hepe.tlt.inrr.

$$'TheFetittsneraFpeatedthetrabe.rtscgwt,sjcrcJgrnent-H*t,..gsegi*irrreS:resenfsohy. ' ii,l:. ll:,

Ppr:rl Kraus, Fsq

4s..lhg.r,fiF.pe|lateCourtrfliirmedtr:e!$dsrnentofttre:haba\tslno*.1$irlTatu.nL$' , ;, i1;::irj

i" 
f,c{Tt"tTsi,FsinqFi' 1$5 Cunrr' App' $8'1 i2s1?}' ':,. 

1q-:1 1.,,! i ;ti.1_::

$Y tl^re $uP'reme Sourt in f3$ilWg
<$t. 'I'he Feljl:innefs Fetit'ion f'qr ceftifiqaili$n rlvas dsnie'd h

t'.ntnsnissil]rcr. ..T15 Gonn' $'12 [2019i':{r't+.:.*"- 
-- 5.-, ^....rri{ TSR.'U\/-1,4.-

43. ln g0i4, the Fetitieiner fiied a fror:rth Pefiii$n Tor a rurlit ol'hsbe:as str'I{pus' 
i,

4fl$62e$"s.

43. o.n, j*ne ,i t. ?ilr4. tlrs our.!rt, Brigirt, J. disr,nissed, rhe pstitiril €,s preserriin$ the -siime

grouro$ as fr praqr.Fetitio* *ad ft3ir'fig tn sts$e nsrr.,,.fscts drr *sw rrvirrence n'rt reasgnali;ly

sldalla.kltt at thn'tirne cf t$re pricr get'i{ion ' , '": i'

PERTII.I:ET{T FACT$

44.Therei*rrnphy.sicaievidenc,e.liinkingtltse:F€'.iiti6i*erl'c.heFnuEdef(IfF;sgl-ellftRfithe

wourrdlflSl $f t'csn harSc

q$. iiar*tts g1rlif!*r"u.6* Trtey Lauss*eurn wh* Iet fte sp!'ooter irrto the apartrner1l init$.tilll

idesrtifi*d dil indiuidLral nEirned J:e$ Frazies es lhe str*rrler h'Ased an a plratn asray'

4S. $eparately, li-,cvr'rsfr'$ *,so id*r{tifie$ Fr'ssi'et'as t'he sl'sooter fgorn a pr'u'to *t';''i.'

4
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47_ LaVasseur recanted her identification of Frazier a few months later,. atter a visit from 

Frazier's la.viryer, and ideritinoo the Petitioner- as the shooter from a second phetbarray. 

48. Lombardo deriined to ideritify anyone from the second photo array and 4dentified the 

Petitioner as the shooter for the first time a€ the probable cause hearing .after he had. 

:5E.:en the Petitoner$ photo on at least one OcX.3Sion. 

49_ LaVassuerciatmed to be acquain₹ed with both -Frazier and the Petitiorw. 

The idontificattoris of the Petitionr were cross racial. 

LaVassuer was using drugs on the day of the shooting 

52: Lombardo -was. habitual d€ug. user who .had been ,a'rtesteci numerous times: 

53.. Lombardo was paid money to relocate by the State's Attorney's Office .foilowing Mr: 

Tatum's triat, a. tact which was novel' dIsc,'Iosekl to the defense and whieh was the 

subject of the Petitionees second habeas trial (thi€d pet: toil). 

COUNT oNe., INEFFECTIVE ASSISTANCE Of TRIAL COUNSEL 

54. Paragraphs. 1-53 are incorporatedby  reference_ 
icy/ 

55. Tho Petitioner' has not deliberately- bypassed a direct appeal of this claim. because the 

development of factual evidenne is necessary. to fully present it 

56. The Petitioner has previously brought a claim of ineffective assistance oftria.c..purisel, 

but due to the inefte(;tive assistance of habeas counsel, his claims were not fully and 

57_ Attorney McDonough F.4* ineffeotive in his. representatton of the Petitioner in the 

following areas 

a. Ntrilonough failed to consult with an eye-witness identification expert rho ,Quid 

haw aided in his trial preparation. 
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4?iLaVasse.uffscrlrrt+dhuTir$entificr*iCIfl$|.FrsEiefai]dwmo'lthsletgr,att.gravi*tt.front

F:razi*r"slaur.Yer..andlderrtl.FisdthsPetttsorrerg$"i..heshoot.nFfttltvpse€ofid;rhol+aarsay

.d$. Lombald+ degli$e,*j,tc id.rh*.tiry sn}.CIne frorn the g.ecpnd pl.loto En"ly aftd idel*tjiieel the

Petiii$'net as tfi* shsoJes'for the fsrs[ time st th€: grobable 'Eause h*ann:g aRer he :l'rad

sFen th* Fetilion*r'$ pfiois oft 8t $sHst cne aE*a$isn'

4s- Lc$as$Jer s{6[:rr*ed to he a*qllaintrx! rqiilh both Fraaier and the'Petitir+ntlv

S0 -Ilre identificatif,.,trls o{ th{s Fretitiont's \uere Grrr$s raci*t'

5.1. LnVassuer n*as $$ing drugs r,.r ths day qf the sfrooting-

S?:, Losnbar'do was. s hsbiNel dr'ug user whc* Fsed b+en {i3'ffested numerou* tirnes' 
i,,:r.; ii-r*

:

$3. LoEnbsrdc Nras l:*i'd mogrey ts ret{t6€}te by t*r* State' F Attorney's 0fisee fotlrrwir:rg Mr

i l'.1 t.:': . : i'j ;l; :'

Tgtu:nr's triel,, {l tnst !{hlch s;15:1-tqv8f dlsqlgsed to the defsnse snd whieh r'Yas the

sut{r}ct s'f tht+ Fe{itioner-'B sec:$fltl: habsa$ tri#l ttnini p+tlsiori)-

c,$I.l'F{T t}ltl€' IMEFFECTIuF Assl'sr*FlsE SF TRIAI CSUF{SEL

54. Feregraphs' 1-5S ase lner'rrpurated f'ry relerence'

in*ct apneo; o'gt.htl claim becsr-lse. ihe

55- The FetiSione'r rris nsil del(bevately bv'Bassed * d

devel'spnr*ntsff*c[u6|evidrxl*eisrregessarytofullyptesen'iit. . '.i11 
,t,.'1.:

nce af tr[alrc:uqsd.

SB. Ttre Pst'$tiCInsr has Prs"iiously bTor't$N s [;lair$ of ine{fer*irue ess'ists

hrrt dr*e tc ihe inetftn-etiT e a'esist'a$qe uf lrabxxls wr'$H"#l' hhs claiffs wr*'e not flrlll'and

:i+irlY litigateiC

5T, I$tCmey !,'rtcsonoughwa+ lneffeutlve rn hi5 repro*err1at',.*t* ct ffi* tretil1$n+r in lhe

1s31r$'$ling fire65:
id es"rlif teestion ex5'rerl url"rs *oGttl

a M{:Sfrrlcugft tajlsd to aeflsult rlr!fi €n eye'rnritrless

(otr IqT

(

,q

hgv* ai'Jed in his trir*l preps'ri'*tian'

,q
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b_ McDonough tailed to .waive the probable cause hearing and let the eye-witnesses 

view the Petitioner at the hearing 

c. EVIoDonough failed to file a motion to suppress Lombardo's identification, and did 

not. request a hearing concerning any motion to suppress Mad with respect to 

LaVassecies 

d, PolcOonoulgh failed to make an adequate record of how marry. identfication 

procedures 'Lombardo had pailieipated in or how many times he had been shown 

photwaphs of the Petitioner' prior to the probable cause heanng, 

e.. lvtoDonough failed to Object to the court's eye witness derttifi tion jury instruction 

which varied from the ono he proposed on the basis that it was too general and 
• 

omitted reforonce to specft facts in the case that likely impacted the reliability of 

the identifications, including; but not lirnRod to: drug use by both eye witnesses, 

.the tirne lapse between the C,Tilti3O and Lornbardo's identAwlionr. weapon stress, 

cross racial iderttific-ation, the extremely sugge ve oilrournstances of Lombardo's 

court identif ion., and the previous identification of another individual :as the 

p-Kpetrator by both witnesses. 

f„ McDonough tailed to adequately CfQ5 OX'afrarm both Lombardo andtoaVgaSpeur 

about: estimator and. system variables that could have affected their ability to 

perceive the ,hooter, romember his appearance,. :and make an accurate - 

identification_ 

p_ McDonough failed  to cali an eye-witness Miguel Vargas at trial who 5aW the 

shooter i.-L nnirtg away and whose testimony would have called into que,'.ilionitm,

ii.dontifiootion of the. Potitigarier. 

(3. 
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b- Mc*ur*.ugh tFlted ts rsEive tl-lt: g:sababte ceu$e hearins rind let thc'eye-r+itfresses

viEw th$ Petitic)nBr at the hearirrg

c. hflcD,5noilgh failed l.p file a: r$slisn ta $upp'res+ Lornburdc's iderrtifica$*n' sfd $id

flQi requBst a trearfng corlDsfilft$ ant' r:lotion to suppress tTled rvith respeet ts

LaVa*seu,r':s *dentlf rc€ti$n'

d,fu1+t}on+l.sghfailedltclr-u.sl,.+ijne.dgqiJEtefec$r'dufhowrn&'fi}.id$ntifieei(s*

procedures 'Lrtsnb.ardr^: hrid participatecl in' r:r rBs\if mstly tirnes 8re had been slllvn

$h$t-fisfaph.stof'lhetrGt.ilisnefPri$r'tFthe'prnhgbleca\.J$ehearir.'€.

e. Mcnc.nough fsiled to ,obieqt ffi tfi.e rTGUrt'*i ey* rvttness tdentSficijti*rn irtry 
':::.',"if"it

lv}r]c$tvarierjf.:r.erntlreosrch*1p.l.'JFosed*nthehasisttsatitr'."gJst+$$er1!e{aland
t' i; ''i '' : 

j :';

orm$tedfsferencetospesif}cfaC'tsiintneca'$Fthattrikelyirnpar:St.#thereiiabil:ityct

the id.e$iificetiot-xbl lnclr.ldins, but nst lirnited to" dru$ use by: bolh eys ituilnssries'

.the tirt+ l{}pse bst*.een the elime igfld ri-affib'rdo's rd*ntiFrdrli+}it" wsa'Jfi'l str'sss'

srsssracialidentiticaii$ntheex'trer'fie$!-ss$Ss+$;*eclrcumstan+{rsgfLsrrt!"rardos

.s :.r;,rsr'sj:+o,$jrlr] E r-1r| ttne- nrsrvibbis id*srtifiAatitrH C}f F$flth,ef inClrvldUgl Fi$ ttr*l
:ln (:(;tuf 1 lu'€$ ,tll srElr

frafPstrelc"f by beth witnesses' " '' 
-

f. McD$nsugh t$iled tc +ceq-rntflly cdss$ e.nHfn:lns lis.lh \'oFlba[d+ €}n',d'.uuv.n*l*1t 
,i: - ;.,:l , '::: :. l.l

abeir$: estisn;i:tur and uyslern variabtqE ilEat ctruld tlteve sseete'$ their abil:it{ ta

per,aeir,.e thg ghoorcr, fEmeNl:trer his apFe€r$rbse, :6fl'd. ffxi]kE gf} accuri}te

iderrtiflsfitlqn-

g- srlctlormugfl failed i{} es$l an ey'e-witness [rliguetvafgB's at triel whs ss$i the

shnsrternsrtningalli{yalrdwtrosets$tint$nywouldhavgcailsd.intt-rquest"snl*tlh+'

fi

idsrntssl ci+l.id'\r'l of tfi € P eti'ti$ne{
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58 But for the deficient perforrnan of Attorney McDonough, thwe is a reasonable 

possibility that the reSultS of the i2,:focee ing would have been different and more 

faverallo to the. Petitioner. 

59. Tho Petitioner's cormction is ir, violation Gi the Sixth and Fourteenth Amendments and 

Article First, secs. eight. arid nine of the Connecticut Constitution based on ineffective 

assistance of .trial counsel. rICI 6 

COUNT TWO- INEFFECTIVE ASSISTANCE OF APPELLATE COUNSEL 7 

O
-1/ r 

it1/41/ 

60. Paragraphs 1-59 are incorporated by reference. r it

6t, The Petitoner has previously raised a claim of rioffecfive assi:s€ance of appellate / 
'/. 

morsel but. because of the ineffective assistaoce of habeas counsel, his claims wore 

not fully 8rid fa€rly litigated in his previous habeas cases 

62. The Petit oner has not delitxrately bypassed a direct apps n1 of this cia411 be6ause the 

devoloprnent of factual evidence is rie ssaEy to fully present it.. 

63. The performance of Attorneys King, Davenport, and 'Barry was defective because:, 

the Petitioner direct appeal, thoy .failed to make the following claims: 

a. The Petitioner's due process rights were violated by Lombanio's identitOition 

htm at the probahe cause hear€:rte because it was unduly suggeStive 

insufficiently re§iable, and Lombardo's trial identification was tainted by the 

probable cause identification-, 

b.. `The Petitionees duo prdeess rights mre violated by. Lavassuers in and out of 

court identifications be,c";ause they were unduly suggestive and insufficiently 

7 
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$S But f.sr the deflsi.ent $erforr.fiafl$s of ,q.itcrney McDsfi.ough. the:se is a re+!*nnsble

possibilifur fiat fte:fsFutts, uf the pro<e+ding wctrld hav* h:een ddfereni and rnore

t-avor€Fle t*r tl^se Polttv:ner.

Eg. ths perl'iior.refs coftul*ron is in r,,rsistiDn.+l tt-se Sixtlt a,nd Faurteenth Amennrnsrts a'n$'

Artiate First, s€€s- eighr arld fl,i!-le r:f ttre conneitictst c:unslittll.i+n based $n i'rief'fe;ciiut:

i3S_

6.r.

@t]fl$el. ht$. beceuse of tl-re inouea,tive essisteruFe 'rf habeas c$uflse'l' his etrasrns wt'rrc
ii-:.1:j;;, I.i.iii.j

Niiilt frl$ly arrd fairly lttigate(l rn; hris prsviour$ haEea$ G€s€$' . : : ,.":

62. The petitjoner ha* nor. de*itrqjrutety bypa*ised a djirect as$s?€N CIf lhi* trl$irrl it>'ecause ttre

dev-eioprneftt c',f fac{,ue,i wid.eilce {E nec,s$snry'to fi;rlly pre+en:t ii"

63. The pesfurmance of Atisrneys King" ssverrr.rorl, and Btlrry'rv:as dafectivs because' !n

theFglitiorr.er.,sdirectappeu!.th.r:yfai'ledtdl$aketheltl}lowingcleim''+.',

.i.. ThEt ;Fetitionef s tlrte process r.ights,.yerE r,itdated b_y L+rvtb*r'ln.s identif'rsixtinrr gf
' r'i: 'liJ' 1:'r ''

hirvr .s:t tne FrusFh5e caus.{l hearirsg t}ecaus$ it was r'lnsult suggs'$tiv'g flfJf,., *i ,

insrrffieien{ly re*lable., and Lsff.bEru$'s trial identifica{ion ws$ tsifited b}' the

F{rcbshts tr€Ese id-*ntifi ceii an;

u, t*h+ FastRiofiet'* due prQcess r'ishis wes.E3 vic'lated tiy tavassuet'$ in $fid CIut fif

6,rust iderstificetiorss h€oau'se S'teg urere un'$vl!t $r-lggestite and insu$ficl+nlitb'

reiliat\[e.

7
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64. But for the deficient performance of -appolEate counsel; there is a roason-3ble foobeabigty 

the results of the pros ,,,-,r,t-2ding vrould have boon different and more /microbic fo the 

Pettioner_ 

35. The Petitioners conviction is in violation of the Sixth:end Fourteenth Amendments and 

Aiticte first, secs_ eight and nine of the Connecticut Constitution based on it

assistance of -appellate counsel. 9,o,0 ettlia 
COUNT THREE- INEFFEC11VE ASSISTANCE OF HABEAS COUNSEL (LORENZEN) 1/4-)//, ' 

66 Parnraphs- 1-6[5 are .Incorporated by reference. 4/6'11k 
ea_ The Petitioner has previousty raised .O-aims that habeas counsel Lorenzen was 

t
09 

ineffective, however, bArix';ause of the ineffective assistance of .subsequent habeas 

counsel, DeMarco and Kraus, and the judicial dismissal of his fourth: habeas 

clairns wore riot kitty and fairly litigated in his previous habeas cases. 

68. The Pettiorier has not deliberat* bYPassed 2;inct appeai of those claims because 

the development of factual evidence is necessary to luny present thorn. 

65 Prior habeas courisel, Lorenzen, wog ineffective in the ft/liming areas: 

a. Failure to fealty investigate, raise, and adequate present dairris of ineffective 

ass istarcx of trial and appellate counsel including; but not limited trial. .. 

counsel's failure to file a motion to suppress Lombardo's *i ntitication f thp. 

Petitimer, trial counsers failure to pursue his motion to suppress LaVaSsuerss 

identification of the Petiti ef, triat ce,,Junsets faituce to object to the courrs eye 

witness identification instruction, ttiat coiunsers failure to waive the probable 

cause hearing or ,otherwase prevent the extremely suggestive setting for 

Lornbart.-jo's itierititk-,:aben of the Petitioner, trim counsers- failure to make.ran.
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From 1.877.7 3839 Mon Jan 7 05:47:22 2019 PST P--,0.1 11 of 19 

acioquate recerd as to the number and nature of pretrial: kdentification: proddures 

used, trial counsel's failure to effectively crPss examine the eye witnesses at trial, 

tnal couRsel's failure to call Miguel Vargas as a i.vitness, appellate coonsc?I's 

failure tO argue that the identification of the Petitioner at the probable cause by 

Lombardo hearing violated his duo process rights, and appellate counsels taiure 

to argue that LaVasseurs idontlfitation of the Petitioner violated :his due prcx'Ness 

rights, 

AbarOortrnent of v rious w-gz.Jrnonts and olairn• concerning trial: counsel's and 

appellate counsel's perfOrMatlte itlekiding, but limited to those listed in 

paragraph 69(a), by tailing to rase them in his final arri ended petition, question 

the witnes%os at the habeas Mai concerning trial counsel's deficiencies as listed 

in Paragraph 57, argue these matters to tit:; court, andfor adequately brief those 

;sues. 

c Failure to corisuEt with aridtor call on eye witnor—s: identification expert in the 

habeas proaedings. 

d. Failure to raise a ci irel of newly discovered evidence based on developrovu% in 

The sciencO of eye witness identification_ 

Faitire cfaim that the Petitioners conviction w in violation of his due process 

rights bascd: curl undtAy suggerAive identification procedures and unreliable 

ofortificatiors. 

70. But for the deficient performance of counsel, there is a reasonable probability Ow 

results of the proeeediNg WOLlid have been diffe,rant and more favorable to the 

Petitioner. 

9 
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egE:.qu$te fecclrd ils t$.the nu,rg:her afxl ftature of pretriat sde:r=*ilficatis'n pl:'oc{}dutes

ur,€d, trlel csunse.{'s failuse te r*ffectluely cross examine the eye wltfl{}sses fft trifrt'

tria:lg+$'ft9el,gf'sifuietocallfiitlgu-elVfrr6Fgarsswitrtess.a.$peltgt+scttl[lt$s|..s

dftl':ePetitiorberatthepnabablec'grJseby
fei!,u,re io *rgiie rhat ths i$entifisstion

Lsrntlard+ l^reartfts **solated his cll,rs gltlce$s]lghts' arrd app*tlEte ss'u$sel's f'tsiture

t$afglrr*thatLpVasseul*sicjentifirx*-tlorrui|f;he.E}etitisj.[erlJlolibt.ddhisdueF$}seg$

ili$hts. ,.;r :...;ii i.:i i:l ;.1

h. Afr*ndr)rusiefit sf uar.isus a.r,gurnefis Rnd slairfts ccnoesning trial coun+tt''* *.1*0.,,,

#PF'ellate fottnsel'$:perf0rrnrtnce inalu<ting' bug linritecl ts" iho*€'tt*'*n tl 
,.,:'*,

pa|agreph$s(s). bytarli.ngto rai.q+tl'sersr i$ his{i:rrsi"affiendsdpetltisfl' queirstien

ihe ivltnepses €t the hab**s {riat 
'nslder,ffsrg 

tnal eaunsel'* clsfsciei-see;;i tii"tf

irr Faregraph 57. af$u*} $.tege m{$ters ls thg'csuri, qndfor adequalely. Fr'i*f thnsg

issueg.

c.F.*iluretocnnsuii'wit|.raErdt.grcalteneye\h,i.tr|s6$identififfitSu^exFest'no.*,'

habeas .*rc*+edings'

d. Failure iu raise a .cl.siiTt +:l nnrtuly dissovcrEd *uidentrs irased ffr de+eloElen't: tn

the'scier\cei crf eI*e rrrritness id$ntllieatiofi- ' ' ,,

e. FatlLFe. ts c$airn tFrat the Fet.iti<rner*s conviciisn wFg ifi v!'*latiQfi' of his dtr* f$$eess
l

righ-isbasg'd'onunduil:suggestivei,de*tifiep'ijq*prscorfut.esandunrp$iable

i<irrntifiestls'ne" ..;'..,

?o.Eut.tcrrthe'ceficie}']tP€E-fcrm€srNotcouft:gg$.tlrereisaraasartat}l€F}rchsbil.ly$lt*'": il

rexrlts sf t'he preneedirrg rvoutrd nav$ been' Siffertrnt wtd rnqre faves+birl to ih+
. r.' I t-:l '

ci

Pstit-lffer
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From 1.877.' .3839 Mon Jan 7 05:47:22 2019 PST  Pie 12 of 19 

71 The Petitioner's conviction t5 in violation. to his right to effective assistance Cat habeas 

counsel pursuant to Conn. Gen. Stat   51,295, the Sixth and Fourteenth 

Amendments and Article First, seer.s. eight and nine Of the ,Connecticut Constitution.. 

COUNT FOUR- IN.EFFECTIVE ASSISTANCE OF HABEAS COUNSEL (DEMARCO) 

72. Paragraphs 1-71 are incorporated by reference. 

73. Thu Petitioner has previously raised clams that habeas couns-el Dallanoo was 

ineffective, however, because of the ineffective assistance of subsequent :habeas 

wunsel.: Kraus, and the judicial .dismissal of his fourth habeas -potition.. b claims wee 

not 'fully arid fairly litigated in his previous 'habeas. cases 

74_ The Petitioner has not deliberately bypaSSed a d4rect appeal of these claims bqicouse 

the developlyi ant of factual evident* is necessary to. rulty present them 

-/5: Prior habee$.-counset, DeMerco, was it  in the 'following -areas: 

a Failure- to,. futly investigate, raise: and adequately present ,c...lairris of inetfec₹ive 

as-SiSt.111Ce of trial and. appellate counsel including; but :not limited 'to, trial 

wunsers failure to adequately rivestigate the circumstanceS surrounding the eye 

witness identifications and present eviderioe that disputed the witnos iris 

of farniharity with the Petitioner: file a motion to suppress Lombardo'$ 

identification of the PetitiOner, tria counsels failure to pursue hi 5 Motion to 

:suppress LaVassuees identfi.rtation of the Petitioner, tiial courisel`t; failure to 

object to the court's rye -witnass identification instrudtion, trial counsel  failure to 

waive ₹he probable cause hearing, or otherMse- prevent the oxtrecnelysuggestive 

setting for torribardo's it  of the Petitioner; trial counsel's failure to 

make ;9n adequate record as to trio number and nature of protnal 

10 
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From t.877 3839 Mon Jan 7 A5:47:22 201-9 PST 1-2 of 1-9

T1^ lhe FetitiffBf's C{}iliricllcrn iE ilr vi{}httitrn t+'his siglit ho esec'tive Gssisti}ruce uf Frebeas

c$urlse[ p\rnsuant to cunlr. GEn. Stat s'es- $1'295, the sixth end FOUrtetxnth

Arnersdment$ ffFrtl Articl€ [irr:it,. ssFs eight a.nd r]ifle crtr the cpnnest'tcul. Srrrrstittrtion'

scUHT pglJ;R: tNEFFEcTtvE ,As-slsTAftlcE oF HAsE.As coUHs'E.L t'pElifiARco}

72. Pa,rqlr"apt\c 1 '7f are incorp*'aterl hy referenc's'

73. Tho-.F+titisner ltas previousty rais'e+d elairfts that habeas'GotrnselseMarco wus

ineffiective, Fiotueu€lc', bec*lu€e at $re irrg-ifuciive asaisten+e af srlhsequent ih$ileas
if: i- 'f';:'j;i:'

,r:ouns+|" Kiaus. sjl\ltl ths SutllcI*l disrnis's,irl 'ut his tourth habt}€$ pntitiur'r' his cl;rims weee'

not frstly anr! fatrly iltigated ir]' hi;c previws fiabeas ciises' 
:it; 

,

74- l'i.r{* n:etitinner h+s nCIt Catiberately b1'pa*'Sed a direct sppeEfi s't- {h'ese claitrss haEiiu.i$-e

! .:,'.:.,''.' ....{ j

thie de:*,s,i(rFln$nt sf f'ac*uAl euidc'n$S is neCeSsary tg'tully $)ssssnt ttleffI

i''$. Priar hah*pE {ieulrFc$, DeMar*o, tT as in*fft"et'r've in t$re le$l+r*rislg s:r*ir-c:

A-FeiluretCfu$lillnvestlg*te,r'lli$*.sndadequ$elyl?rHserstatei:msotirl*ffaciive

ir.ssisfance s9 irial arr'<l appel'lalel r:Qrtns'e+l'i$c]udtrr$' hut :not;lirniie+I tn't'iu'.' 
. 
t 

. .

at'e{yhrvesti'qalethsciricurr's'hsnces$ui{*-\}Lin:sfll$ $eilrrrt+ to at!,*quate'ly hrvesti.qale ths ciricurr'S'hsnces $u{-Ysu'ndiilg ttre eye

witnes'sident.i$ica{iansgfldrrresBnts,Ji:d+neetfiatdiggjut€'{Ith*witnessqp.'ceir:ts
: 

' 
I .;:'t .'.. t':":::

gf familinrity with rhe trstitioner: file a mr:tion ts SltFpress l-onrbardg'$ '.. ''..'.,:1 
...

ielenFifr'safinn of the Fretiticner, lria$ coiin*e'l's faitr'rre t$ p[jlr$ue 51'" rr1g\t$$n t',cl

suF*reg$ L,aVagsuefs identifrcatiqn sf the tretitioner" triFjl sBt'$l'$sel's failure tCI

obiec,I. ti,. th€ s6ur$s c*ye rvitnees idpsrtlt]catton instructiavr, triel coullEet's isi'iuse to

wsiue ihe pr:obable cause'hearir'S, or r*t'rerw'we Prgvent the qlstrer'nelf eu$Uesllve
_ i.

setfins for Lcrmbardu'*ri idErnti{i*atiorr,drf {he t}etiti+n*ir, riral Gotlfi$el.s faitur+ ts
:.

rna$ce an adeqlu.*te li}iEonqJ fis to {fNi nurrnber end n,ilivre of preLriarl identiiie$tiCIn

1CI
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From 1.877. ,.3839 Mon Jan 7 05:47:22 2019 PST e 13 of 19 

procedures used, trial counsel's failure to effectively cross examine the eye 

witnesses, trial QUriSel'S 'failure to call Miguel Vargas as a wito:-?iss counsas 

failure to adactuately invostioate and present evidence of third party culpability 

with respect to jay Frazier and to *cot to the wit's failure to .give a third party 

instilActiorl, appellate counsel's tailure to a- rgue that the identification of 

the Petitioner a€ the probable mJse: by Lombardo hearing viic4ated his due 

process lights, and .appellate counsel's failum to argue that 1..iaVassour's 

idontific-ation of the. Petilmner violated his due prooess ris..#1ts, 

b. Abandonment :c.lf variot$ arguments and Claims :concerning trial coursers and 

app :Bate counsel's perforrnan induct:4'1g, but limited to, those listed in 

paragraph 75(a) by faitir- to file an amended petition and ask to a tnal. 

o. Failure €o consult with andibr call an eye witness identification expert. [n the 

habeas proceedings: 

d. Failure to raise a claim of newly discovered evidence,. based on develobrnonts in 

the scieme of eye witness identifleation 

e. Failure to Claim that the Petitkriets oonvietion was in violation of his duepTcess 

rights based on unduly suggestive identification procedures and unreliable 

identifications. 

Failure to fruity investigate, raise, anti present claims of ineffective assistance of 

habeas counsel including, Out not limited to, habeas counscirs failure €o fuil4 

investigate, raise, and adequately present. the claims referenced in 15(a) andior 

abandonment ₹hereof. habeas coursers failure to consult with or call an eye 

witness identifictation export, and habeas oounsol's failure to raiise claims Of 

Page 81 of 148 

From L.877

Frocedures used. tljic! o{vrisel's failu.rs ta effecti'rrely cr*SS exannt:n€ the eye

witrx*gses, trial caur'rset's failure tc' satl lllllguel uarga* {is a '*\"lli'fl*ss. c+runses's

fa1iuss ta t-1deqtrattel,y invesliflate And'Frsser$ g,riidenge ol thir:d partld erlipebility

with re-cF€Ct tO JeY Fraaier.Bnditc ab.lcet to tl-x+ so'urt's fallvsei to ghte a tlnfrd p€fty

cu:lpabi1ity'inst*.;qtirg,, a5Jpel$ate entlnse!'s fatlure to agFlulgt'hisl' the tde.fttificgiti$f'l Si

the Petit$nFBr al .u.-r.r.r p-rrrobable cauge,'by tambmd$ I'reilrinu violats:d hi* dule

r$sces$ ng.t!ts, and.*pp.eli6te c{}L,srise[,,.s faiilure tp ergie that:LeVasgelrr's
'.j

irlentifrssfion sf the F+{itsgrrer vrnlated lii*; due Pfi}€e,$s rig$le.

b.. Aband.s{irflent:sf rqsri:Bur$ avguntents at'ns qisinss cnncerntrrE trlal *"--*1:rT,1,

e.Fp{*l$site stlLlr}sel'$ pexr'FrN}ance inekrdir:g"'but linnited ts' ffiose listed in

" 
' t't'--'

peragraph T5{a} by Fa.rtiftSt$ tlle an $#leftdc}ri Peliti$n:artd ssk*s5'a tnat'

c. Fa:rt*re t$ r.:$Trs.rJli wi[q.. Enr*for cell *n e]"e witness n1e"ntlilaati'tn +xFert'[n $e

h€rfr€et:s p rscse di n g s.

d- Farlure to Cttis}s F ilfiirlt oi newly dlsg:vei'ed evlderrqe bac#d ein de'r*eSoprn*nt-s in

ilr€ scieiloe af ey'e witness idenlil'ira[lon

e. Fai$ure ts cla!r-.n thal tht} Fetith+ne.r's c;rrnviqtir*rn $ts$ i.fi l'iqlst.isn ef h$g due'pqppess

rigFi5basedsnLlr|du$.sLs.ge€tiveidet.ltiticatjrlitprouacurtrsandr.rRretlable

idsftt*'icstisns.

f. Faih.rre ls tii.rXly in$€$tt$ele. r€is€, end pr+eent elsinrs sf inefiec'lius assistanm; t}[

h.sF-r:ns s+unselinetr.rrJit'1g,, but r'lat liEnited tE, he'bess eeqrri$a:l's failure tuft''ti!!'

i:nr,.t+St!g.at:e, r,'aise, firlc! Ad$qustetry Fresefrt She ctairns rsferErsr'esC i'rt TS(al qlndj os

gb'sfidfi$iT]eflilhqresf.lrubeasq$J,n.sersfailuFBtocorrsu|twithoreall*ney*
_ ir ,;,ti .,1 ....,' . - ,'

witsl*$^q identjlrrxtic*-r expert, afrcl h+besis t:or.r!-tsslis f€lt[ur.e t$ f-si$4 statrns cf'f

11
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From 1.877, - .3839 Mon Jan 7 05:47:22 2019 PST --')e 14 of 19 

str ight due pr mess violations based on the eye witness identftations, and 

new.. discovered evidencia. (See Counts Six and Seven of this Petition). 

q. Falike to consuit with andfdr calla legal expert on the issue of inOective 

assistance of counseL 

76. But for the deficien performance of oOmisel, there is a reasonable ;probability the 

results ill` the prmeeding would bave been different and more favorable to the 

Petitioner 

. The Petitioners convicVon is in viotation to his right to effective assistance of habeas 

counsel pursuant to Conn Gen. Stat. sec, 51 29$,. the Sixth and FOurteenth 

Amendments and Article Fire: sees eight and nine of the Conneotout constitution. 

C9UNT FIVE- INEFFECTIVE ASSISTANCE OF HABEAS COUNSEL (KRAUS.'

78. Paragraphs 1-77 are incorporated :by reference. 

79 The Petitioner has net previously rased claims that habeas counse€ Kraus was 

ineffective. 

K ., The Petitioner has not deliberateiy bypan,ad a direct appeal of these s laims, because. 

the development of factual evidence is necessary to fully preserit them. 

Si. Prior habeas z..-:ounset, Kraus, was ineffecttve in the following areas: 

a. Failure to fully investtgate, raise, and adequately present ctaims of ine.ifective 

as,sistance or trial and appellate courts0 includkng, but net limited to trial 

counsel's fa litre to adequately inveslig*e the circumstances surrounding the eye 

witness: identifications and present evidence that dispu€ed the witnesses' claims 

of far ilia , with the Petitioner, to file a motion to suppress Lambardo's 

identification i'.0" the Petitioner, trial counses talk:Ir:F. to pursue his motion to 

12 
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striligh{ due:pr6cess v;ol:atia.ns bas€d sft the Fye witness identr'tssations' and

siewiy c$iscov€red evisermp. {see cwstts :$ix artd :seven tlf this i:etition}

g. Faifus'e t+ c+nsirlt rvlth it$tdlr-rr Grlla !*gal ex.per! sh [l']e issue *f incft'ecttve

assistaflcE uf ccrrnse$

?.6. $ut {cr the, deficienl ger{orrnence st er}r,}fi3el" thefe iis a !'eassnabie ,prebalrility ths

fes[$tt$ srthe Fr${.€edins wsuld ft$ve been tj:ifferent isnd more feworahl'e to'ih's

Fetitisner. . .:i.,,

?l/, Tfie Fr*t$ionefs Stlrlvji$ran:is [n violation ts Fris right to efflective 'assistarsce 
of h*sea's
.:

(.orjfiselpursuant to cq$n. Gen- $tat. sec. 5'l€9s. the sixt'tl *itd F-r:ttrteenft 
,,'', i !..

Arnendrnefigs afld Aniclsi f:rirsjt. gcqs eist{ and nlns Of the e$rr'nsctieEJ't Gonstitutiun'

CgLlHT F':tlfE* lNEFFEcll$E ASSi$TAIIIGE fi:F HftEEJ*$ GfiUN$EL {KRAUS}

?:6. Faragraptrs 1-'I? fir€ lnctlrptlreted by: refererwe'

,l$. Ttre F6titi<rn*r Flas rr+t Ffevis{rsly talserl clfflffiF tl"lat hetieas cnuslsel Krsus was

irre$f eciirre i , ri:, :::

sfl: .lh.e Petilicrner: has fi$t se}hbsrie,t*ly bypass+d a dir-ccl sp$t*€i ef $lrsse sla$rfts:hec€use

{l.se dsnnolopm{:';,1 cf fftctuai etide$ce,[Fi $e$*.$F*ry tn filtly pfesent tl-]e6l I ,,..'
Et. Fri+r htabea-E eounsel. Kreus. wss ineffectiue in tt'le fnllolvililE 6tqa$:

E. Faill,rm to fu$y investigate, rFlEe, and r:rlequateiy pr*sentstRirn's sf ifieffe(:ti've

as,$i5tESlS.S oF trral and e.p:p"ellai.* couftsefi lr^rc{udlng' trs;t n$t $lrniter'i to irisl

couns.sl.s fa$t*re 1gr 6gtsqust+$y inuestigFte the cir,eunnstFcrrces glirEitJndirl.S. tl]e eyr)

wltne*q identific€ti€ns and prr,*+sent er.".idese thst dtsFtlBed the witnessss: clairns
.;, . jl.;.;..

of$a.rsritia'Tt}..,v!thttit*Feiiti$fled,tofileamntiontcrsuPFre$+LarnbgE..dq':s

idefit.ificali$sr tf tl-le fretiticner, tili€l €oLnrgi'+lis fsilurt: to p'LleFtrF his rnutiqrr:r :l'o

1?
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suppress laVassuer's identification of the Petitioner, tile!, counsel's failure to 

sbject to the court's eye witness identtication instruction, triad cok.i.nsel's failure to 

waive the probable cause hearing or One,iwise prevent the extremely suggestive 

settirm for Lornbardo's identification of the Petitioner, trial counsel':s failure to 

offectIvely cross examine the eyewitnesses, trial ,00urisers failure to make :art 

adequate record to the number and nature of pretrial identification procedures 

used, trial couriseVs failure to cell Miguel Vargas es a ' ,Otriess,. fatiure to 

adequete'gy investigate and present evidence of third party culpability with respeCt 

to Jay Frazier and ito object to. the hurt's failure to .g we a third party, et.ilpabil4 

instruction, appellate counsel's failure to argue that the identification of the 

Petitioner at the probable cat ae by Lombardo hearing \Ablated his due process 

rights, and appellate ...7auhsers. failure to atigue that LaVassatifs 4entification o€ 

the Petitioner violated his due process rights. 

la. .Abandonment of various arguments and claims concerning triN counsersand 

.appellate counsel's perforrnanre hut iiritited to„ the  isiteid iirt.. 

parag-)wh 81(o) b not raising them in his ameinded petition.. questioning. 

witnesses at the habeas trial about those issues, or adequately briefing them. 

c. Failure, to consult with .andlor ',Ilan eye witness identification expeft in the. 

habeas procoecling5. 

.d. Failure to raise a Claim .of newly discovered ovidenco based on devek/pme.nts ire 

the -science of eye witness identification. 

13 
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sLjpprEss !-avas*,ruer'c identlticatson sf the Petitiaires' lrlal coufi'qel''s fatluve t*

+trject.te ll^re @ui:t'$ ey*l witness ldentit'ic8tion irtll-tsuct$an' tria$ Qoilnsel'5 tailure to

waive tFre pr'ohafrls aS$Se h*ering ss Otherwise prevefi[ the extf'ernely suggeetrve

seilin$ icr l-ombsrclg's ld:$rttillfiaiiorl.ef ltre Fetst'itrner. tria'i c-gunsel':s fsiture to

effedlveiycrtr$s6,lgrninGtheeyawi[rrs$ses.tfia|cf'unsef'sfaihiretor$ek*l;ri.ri:

sdegu*te record s.t$ the rN$mFer ar-od nature of pr.efria$ iderlt'iticdir-.rl FrsFcscdures

used, triel'couFrce$s f+il'i-'!re ts c$[l fuliguelV'argas 8s a w$n{Iss" f'^eirlurre 
?;.,.i,.,

adeqLrate$y isrv*rtigute snd Preseni evidence $f third p:arly culpebititf rn'ith rs'spcct
. t,,i i:;'.,1.;.if il.;

io .Jf.ry: Fra*.ier enS {t] p[rj+ct t.O the uourt s fatl'ul'+ t+ gwe e hhsrd ;>artV' cu$p*S'iifit; 
,

li,tstvu,ction"..iFtpellf,g$BQuflse!.sfailuretasrsl-seihfittFieidentifi{:ahgnafthe

Fetiti{Nef at the pr'$h$i}le'cirtlse by Lcrr}hardo hearing vSol'ated his dt,^ic'prsse$$

riglrts. anrl eirp,*lldte seLRlsel'+ tul$r-lre ts 8flgue iFsat Li*vass€uf$ i{*erlLffic*qltt+n sf
. r. . .i:

tl're tretiti<:ner r.tiolatr+rrj his due f'\rouEss rishte'

b,. A.bandsr\fr\en* 0{ var!CI1::E *r$un'}e'rjts and c'lfiirns (:.' o'l1s€{'ntflg trial ootrns'elt* "t)f,, .t
- r- ,. -! {:* 9}a.e,l +A trhndn lrqtirfi [:n

eppeflete CItUnS{rl's Frrlrfunn:a$cs inc{r,rding,, htlt lirniked to' lh'es+ llsrted'* 
i, 

,,,'.t"'

plsr.asfEFh.stlF}irynotrais*nsthernirrlr.is.*mertdedpeti{..inr.l.qiliesllgrring

lrrilness*s at tFEe FIabeBs tftal:abCILj'l thase lsisLles" tlr s'$l{:quale$ brieFing them'

c. F*tilure ta eons{.ll!'wltFr *'ndlsr qflll fl,n e'ye ''vitne*s identifrcatiotl Expef[ rfl the

hahe*s Proceeri:ingx'

d. Fa$$ure to naise a clfirm *f rverusly discEverd cviderss barieqJ on deveFoprneRl:c llit

:

*hssei*fi$*.oteg,ewitr*ssiden:riilicgtton. ,,,,. ,,,,. '
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e: failure W, claim that .the petitioner's -conviction was in violation of his duo pr000ss 

rights basod on unduly suggestive tderttification procedures, and unreliable 

tdentiffwtions. 

f. Faaure to fugy investigate, False, and :pfe: ont claim of ine€fective Ps; istarce of 

riab,aas counsel inctudiEng, but not limited to, habeas counsel's failure to fully 

invosti,gate, raise, and adequately .present the claims referenced in $1;,a) ancif or 

abandonment thereof, habeas counsel's failure to consult with OT•Qai an oye 

witness identificat4on exprot, and habeas counsel's failure to raise Claims Of 

straight due process violations •tased on the eyewitness identfications, and 

new discovered evidencxi-, fSee Counts Sik and Seven of this Pet6on). 

g. Failure to consOt with andlor oall a legal e.xpert on the issue of ineffective 

assistance of couns:e.l. 

82. But for the deficient performance a counsel, there is a masonable probability the 

results of the proceeding wou1d ilave been different and more favorable to thp 

Petinoner. 

a'a e Potitioner'15 cot vietion is in violation to his right to effective :assistance of 

counsel pursuant to Conn. Gen. Stat. sec. 51-296, the Sixth and Fourteonth 

Amendments and Article first, secs eight and nine of the Connecticut Co slit Eon. 

COUNT SIX- DUE PROCESS (FEDERAL AND STATh) 

84. Paragr,aptis 1,83 aro incorporated by reference. 

85_ The Petitioners due process rights under the Fourteenth Amendment as well as Artici 

secs:. eight and nine were violated because- 
r C3/1( t rt 

14 
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e. Failurs i{]. Dlaifn that the Fetilicner"s 6Qn\fic{ion was in vi*latiu'i sf f:is dt:e trruc+gs

fisht,{ based s.fi unduly susBestivF, icbmiflcati*rr t]rrr:cedLlre's arsd unrE]rllat]te

rdefitifle3tisfl$.

f.Failurt[ofrr.ri$yinvestigatqrl|ise.and:[xes,cntclgirnadirretfectiveFssislartc.esf

hatmes cQtrFlsel in':ludins, 'lrut n+t lirrrited to' habeas ccunsel's $a]lr'1rc to fully

invesirgale,raise.and*dequgt+'|yiF}r'esenttha;elaim${erer'eneedinEl[a}a.ldfoli

sbeftdos]lT]Fr\t therret}f, habeus. cGLsnsel'$ fs'ilur€ to ccrnsult rrnriif'r *r casl an tty*

witr$ess idontificatien s.xFqrt, snd ha*ea$ csunsel's faililm to raise *t"s*i tii'"t'

s.traigf-lt.due pracess vioistion+ based' arl the eyri'xritn*tis' idenlifkations' and:

nwr*.)y di$C.$vered svideno$, {see sslunts $ix arnd s*ven of th:is Feti'tio'n}'

g. l',ailur,e tc csnsr.ltt. vr,iih asrdlorcFifl s tegitll erpert un the issue ct irreffestrve

essigder-ce gS oilufi .sel'

82- $utfcr the cJcrtisien* g:erf*nnarroe sf *ounsel;. tlrers is a rrqr:**mable probaiiility tfie

r+rling would hsv$ bee[) riiffereErt and *lors talrorehle *'] tfb+. I '

Fetist0iler

83. Thre Fetitis,ner.'s cotrlvictisn:i+ irr uislatiofi t* h'is rioht to ef:fustitte:F$glskanrx} af h'lhess

esunseipr.jlrsu'i:s:lLto.corxn.Gen"$tst'sec"5t-2ts8'tl'tesixttl'afldFuilr:t:e\sntlt

A:n,endr*eftb-q and Ar:-ticlo Firs't. encs eight end nirts of the flcnl'renilicut Suns

cs*Jl$Tstx-stlFFttscEss{FHD'ER*IL$tFl'ssvfi'TE]

84. Parag*aphs 1"83 sr.e lr-rcotpcrafed by nefenesce'

85- The Fetili**ers Sr,re prnOess eights underthe Fpu$+entt-r &rnendmefit a*'cr'ell aa

ft)

Fir:s{. ,gecs,. eigi* eftd nirle were vi'nlated hecaus+' a,
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a His cOnviction was based solely on eye witness identification evidence tnat is row 

understood tO be unduiy suggestive and unreliable. 

b_ The Airy was not adequate y, informed about ₹he factors affecting the accuracy of 

eye warless identification evidence which were pre ,sera i€ his case, including bust 

not limited to, procedures used or not used in presentirg photos. to the eye 

witnesses, weapon focus, fear. lighting, ;..ength of obscsevation, 

intoxication, habituw.li drug use, unconsctous transference≥ relative judgment 

cfn:ss racial identification, confider-to , statements_ unduly suggastive settings, 

multiple viewings, and the lenytti of time between tyke e. vent and the identilicatori. 

c. Sdentilic studies have shown that factors affect ng the accuracy at oye: witness 

identificatiori are not within iutors' common knowledge. 

Lon-fbardo and LaVasseur's in court identificatons were tainted by unduly 

suggestive pre trial dentificatk)n procedures .ard shoOci not havo. been admitted 

ink evidenee_ 

d, :he. .court's fury instuction Or) eye witness identification was st.7,ientifically 

unsound.., and did .not. adequately reference many of the faCturs that Iticely 

affected the accuracy of Lombardo and LaVasseur s identifications of: the 

Petitioner.. 

86. Because there was no physioal .evidence connecting Petitioner to the crimes and 

eye witness identtcation evidence it; inhererilly unreliable when some or all or the 

following factors in listed in 85 (t* are present, the evidence in the Petitioner's case 

was insufficient to rise to the level of proof beyond a reasonable doubt. 

15 
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a.F{isCIsnl/ictlon$Jas.hasEdsolelyt}neyewilnesstd+ntiflca$'ionevirle'nc+ini}t]i$nalv

tjnders'tood t$ Ee undrJiy sli$$e$tjh'n srlel Ljnrgli€ble'

b. Trls l*ry w€s not Erd+quat$y isrtorEned xb*rri the fartErs affecting ttre s-scursel'6f

eyxr .,.vitness ldentlficatigrr e,,rt.d*:lrte.*{.tsc.lt '{\te'e pr$di*.n{ ]n .tris. e,:15-e" rt.rc{udihg !:u't

rtot limlteci to; pt*cedureg l.rsed qr n+t trgsd ln pr:esenting phutcs to the s.ye

wittx+sses.\'x-saFcllfocqn'fear'lrghtist$'isngtFiafolr'*s"uation'insniliarity'

inisxlcatiorr. f:e-tritt-rsi drrug tts*, urrcsniseiFus trar''r5,ierettce' :rel'atiu* i*o*=T*n']," 
,,-,",

css;ssraclajli.dentifiuelict.l.mrrfidtneo.slatern$trlrs.unc$ulS.sugElfi.sti$es.et$ings,

rnultiF\€ vielr.ings. and the lenEith of tinne b€t"vee:n tirtr euenl and tl'se iqlerlt:ificatlsn

s. $:*!cr:rtific st$dies have sh'6rwn llr'gt factnr* i{ffeqtir$ the accr'lrscy c*i eye witne+s

i.defl tif i cs tidfl are nrrl rulbhin ; 
u rl':rs' {::r'J El si'] Bn knorvledgr;

e- torrrber:ds Fn'C !-aVasse'i-rr't sn c'$ust rd*nRiiiceticlns ww* talnted: 'ny und:ujy

guHsesti\f'ePretrlaliden'liificsrti.e:lrproFe(jt.lresandshol..rlct'i$l'havebe,eft.ldf'\i!ted

i$fp e$idenE+^

d. I-lrrg G,;urt's ii,lry ir'stsv+tien orl e-'ye'ovitness lderrLlfitxrliErfl cqas *r*er$$tlcalty

unsldiiiitd, #rtd did ngi adequtte{y re$elenc* many 'ttt th+ factors that fukrcty

ef.fecte'd th+ rccurscry' qf t'"ftfftbards and l-'E\fassevds identfriwtlsns fl{ $e

tretifisner'

fis. smauge thc*re was r.uo physica-r evidqsnse ccrnneciirng the Fetrtioner to the crsrne+,and
l:: " j :

eycrvi'$es+sdentrticatiunevidenceislrrher{".nttyu.ilf+liablgwherl$L\it.]eora$tof'-the

-iclloiq,it'lgf{wtar.s in iisled ift s5 '{:b} 6re Fr*sent' th{} euir}ence ifi the P'stitinnec$ *ase

rvasinsBfJlci*rsttorise.t+.Hl-r,t+lexelofpr*ofbel.orrriarffisarlaElledclu.bt.
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87. The Supreme Court's- de.cr-sions r Guiltier: and Dickson ghould be retroactively applied 

to hi* case, and justice requires that he rewive the benefit of those deciVens 

COUNT SEVEN- NEWLY Disco VERE EVIDENCE 

as. Paragraphs 1--a7 ore inoorperated by referew,-e, 
9/ 4 2tie 

8g, The Petitioner has not raised thi•5 claim at aft,/ prior proccoding. CS 4/ 1

*fi, 

9o. Since the time et the Petifioner's trial, appeal andlor prior habeas tnals; them tliave 

bee. n ignificant advances 01 the scien of eye witness Identification, and the causes 

of mistaken identification tare better understood. Some of those: scientific 

advancements/ studies are referenced in estate v. Henderson_ 2(_,B 2a9; (.20111)) and 

€rn the 64. page report of the special master in that .case, 

01 `The scientific develeprnent5 referenced in parograph (90) .constitUte nevViy discovowi 

evidence not reason ly available to the Petitioner at the time of the prior proceedings. 

92 The evidence adduced a≥ the PetitioneeS prior pfooe,edings and the evFidence to bo 

adduced at this habeas trial demonstrate that ne reasonable fact finder Would find t 

Petitioner guilty of murder. 

WHEREFORE, the Petitiener respectfutly !it iquests that: 

A. writ et habeas corpus be issued to bring him before this Court in order that justice 

may he done. 

2, That the conviction and sentence described herein be ordered vacated or modified 

and the matter returned to the trial doCket for further proceedings aodoiding tr.) law 

a Such other re€ief as €;w arid justice require. 

Respectfully su mated, 

The Petitioner 

Edge!' Tatum 
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From L.877 .2

lI9

'*ri the # $€ge r'eFdlrt et t-tne sp€aial fflastBr in thral ca-se'

F\fslogl1l4ntaru*{eren@dinp*r'ugrfiphi.gsJ'esn$ti!$ten€\^rlyeliscul'g'txlfi. l"ire scier,iifsc di 
- .*_ narisi*.,,.',(qF st the ti,me sf the prior FlrcFtrtredi{1.s5.

evids$oe not r*asu*abg avaitable tr: the Fetiii*ner gt ure t:'__r,__:.. 
' ,r;, ".:'

g€ The evrdenee eddvssd *t ths p*titionerrs prior psne+edings snd the ev$dsr'n're tr) be

add*:ced .at trrris haheas $ier de$lonstrate th.€:t ns! rei:isoriabtre faet finder **'ur*r nnu'tne

Fetit"tr>ner gr":i"tY of murrler-

WH EF,F- Ffi RE' thei Peti tisfl e ri respeetfut$ rsql'test$ tFr';rt :

1 A.ljfrit .sf hnrbeas ffirpus be 
-sssu+d to ,$ring hirn beiclrr* thig ftrurt In order *rat ir*$iee

::

rna* b* defis- 
+!n be s*d+red vSGi

2. That tne csnvicrio* anu senlence des'i:rihed hsreln o*(J-o"tT-vacated sr;oo1eO

a$dthexftatternstumedtothetrigJdfieke.f;tslt'uilhelgrocecdififisacccr,ding,lplgru

$- $$eh olhe* rell*f as -tilivr' 
'anc! iusticrt r€qu!tre'

R.espestf ul lY subrnitted'

Trrq* l5*tili€fler
SdgrlrTatum
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BY: 
Katherine C. Essington 

Juris 4204g0 

19O Broad St., Suite 3W 

Providence, RI 02903 

001,1351-2889- phone 

,,,4,01) 351-2899- fax 

katyessington File,corn 

S6.-iastan DeSantis 

3015 State St. 
New London, CT 003,2,5 

(860) 43.94) M- phone 

(860) 443-0003- fox 

HiS ATTORNEY 

CERTIFICATIQN 

ThiTs t,o, cerify that a copy of the foregoing W4.11S emailud this 7th: day of Janaury, 

201 to: 

Eva Lenczewski, E . 

Office of the Chief State's Attu, rney 

400 Grand St 
Waterbury, CT 06702 

Evalenczewski@ot4ov 

And: mailed, first class mail to. 

E:c.fgar Tatum 
MaaDougat Correct 'tonal 

1152 EaSt South St, 

Suffield, CT 06080 

Katherine C... E'slrigton 
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Kattwerin* C. Es$iilgioil
SY:

Jliris F,lls.42049[)
1 g{,1 Srsad 5.. E. " Sqite :3'UL!

Frol.,irlensE;" il{ ! 0?903

{4$t} S51"?8$s" Plt€ne

{4L11} 351-289tr fax
kat!'essi:1gtoi1@FF e' @ffi

$ebestian De$arrtis
Se{S State St.
Nern L.onriCIn, GT CS32S

{8b$i 43' {J40f- Fhane
tss$i 443,.00tts- ferx

i+IS A'1"1'SF{N[j::.V

GERTIFIGATIS,$

'r.his is.i$ .ertfy thag a csy t).f tfre fu'regoing weis emgited fhis ?. th day *f J.6t1..'u;1y,.

?s''t9 to:

Eva l-eflcservsld" Esq'
Om** s,f tl"$e Chief Stirte's Attirrney

4fl0 $rarrd $1,

ltl,reierbr-rstr'- 0'$' DSfOz

,E ve. I enceett s'Ki@ *t"Ssv

Arld r:nailed.'Nrst class slaii to:

:H<l61ar Tati+rn

Macsougat Ssrvcctlcrn+l

1153 East S*uil'c Sl
Suflruld" CT gS0$0

;.i
..,t.....,
'.i: r* '-"'{t' -.-

K,gtl"seflflq *. F":+qirng{on
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DOCKET NO: CV16-4007857 ) STATE OF CONNECTICUT 

) SUPERIOR COURT 

EDGAR TATUM 
) JUDICIAL DISTRICT OF 

v. 
) TOLLAND AT ROCKVILLE 

WARDEN ) AUGUST 28, 2019 

MEMORANDUM OF DECISION 

I. Procedural History 

The petitioner was the defendant in the matter of State v. Edgar Tatum, CR4-161659 in the 

Judicial District of Waterbury, where he was charged with Murder, in violation of General Statutes 

§ 53a-54a, and one count of Assault Second Degree, in violation of General Statutes § 53a-60 (a) 

(2).1 At all relevant times during the trial portion of the matter, he was represented by Attorney 

Thomas McDonough. The petitioner elected to be tried by a jury, which could have reasonably 

found the following facts based on the evidence: 

At approximately 10:30 p.m. on February 25, 1988, Larry Parrett was shot and killed in his home 

in Waterbury, where he lived with his girlfriend, Tracy LeVasseur. Anthony Lombardo, who lived 

on the same street, was also shot and wounded at the same time and place. Earlier that evening, 

Lombardo had been out walking his dog when he noticed a tall black man, later identified as the 

defendant, knocking on the door of Parrett's apartment. Lombardo approached the defendant, after 

having recognized him as someone he had seen at the apartment on other occasions. When 

LeVasseur opened the door from within, the defendant forced himself and Lombardo into the living 

room, where LeVasseur and Parrett were smoking cocaine. LeVasseur recognized the defendant as 

"Ron Jackson," [a known alias of the petitioner] a man from California who, along with other 

visitors from California, had spent a number of nights at the apartment selling drugs during the 

months preceding the incident. Parrett also had been involved in the sale of drugs. When the 

defendant and Parrett began to argue, Lombardo and LeVasseur left the room and went into the 

kitchen, where three other men were present. A few moments Jater, Lombardo returned to the living 

1 General Statutes § 53a-60 provided, in pertinent part: "(a) A person is guilty of assault in the second degree when 

... (2) with intent to cause physical injury to another person, he causes such injury to such person or to a third person 

by means of a deadly weapon or a dangerous instrument...." 
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MEMORANDUM OF DECISION

I. Procedural HistorY

ThepetitionerwasthedefendantinthematterofStatev.EdgarTatum,CR4-161659inthe

Judiciar District of waterbury, where he was charged with Murder, in violation of General Statutes

$53a-54a,an<ionecourrtofAssaultSeccndDegree,inviolationofGeneralstatutes$53a-60(a)

(2).r At arr rerevant times during the triar portion of the matter, he was represented by Attorney

Thomas McDonough. The petitioner elected to be tried by a jury' which could have reasonably

found the following facts based on the evidence:

Atapproximately10:30P.m:01|:b..u,y25,lgss,LarryParrettwasshotandkilledinhishome
in Waterbury, *irer" he lived witn nir-Jilti"q, ft1"V Levasseur' Anthony Lombardo' who lived

onthe same street, was also shot and"woundedatthe same time and place' Earlierthat evening'

Lombardo had been out walking hit;;;;il he noticed a tall black man, later identified as the

defendant, knocking on the door of punZtt's apartment' Lombardo approached the defendant' after

having recognized him as 
"o-"or,"-h" 

Ld^ r""n at the apartm"tti ott other occasions' When

LeVasseur opened the door tom *it[in, the defendant forcedhimself and Lombardo into the living

room, where L"vurr".t and Parrett *"t"'t*oti"g cocaine' Levasseur recognized the defendant as

"Ron Jackson," [a known alias of th" il;"*tf
visitors from California, had spent a nrimber of nights at the apartment selling drugs during the

months preceding the incident. P;dt ;i;; had bien involved in the sale of drugs' When the

defendant and Parrett began to urguq-r-o*uardo and Levasseur left the room and went into the

kitchen, where three other men *"r" pr"s"nt. A few moments.later, Lombardo returned to the living

r General Statutes $ 53a-60 provided, in pertinent part: "(a) A person is guilty of assault in the second degree when

... (2) with intent to cause physical injury to another person' he causes such injury to such person or to a third person

by means of a deadly weapon or a dangerous instrument"""
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room to find the defendant pointing a gun at Parrett. Lombardo stepped between the two men, 

thinking that the defendant might be dissuaded from firing. The defendant nevertheless fired four 

shots from the gun, striking Lombardo in the shoulder and fatally wounding Parrett. 

That night at the Waterbury police station Lombardo was shown a photographic array from 

which he chose a photograph of a black man named Jay Frazer as that of the man who had shot him 

and Parrett. The same night LeVasseur also selected a photograph of Frazer from an array shown to 

her by the police. Neither array contained a photograph of the defendant. One week later, however, 

LeVasseur went to the Waterbury police and told them that she had identified the wrong man.6 A 

nine person lineup was then conducted in which Frazer participated but the defendant did not. After 

seeing Frazer in person, LeVasseur told the police that he was definitely not the assailant. Thereafter, 

the police showed another photographic array to LeVasseur from which she chose the defendant's 

photograph as that of the person who had shot the victim. Lombardo was subsequently shown a 

photographic array that included the defendant's picture, but he declined to identify anyone, 

explaining that he preferred to see the individuals in person. At the probable cause hearing and at 

trial, both Lombardo and LeVasseur identified the defendant as the man who had shot Lombardo 

and Parrett. 

State v. Tatum, 219 Conn. 721, 723-25, 595 A.2d 322, 324-25 (1991). The jury found the 

petitioner guilty of murder, but failed to reach a verdict on the assault charge.2 On April 6, 1990, 

the trial court imposed a sentence of sixty years. The petitioner appealed his conviction, which 

was affirmed. Id. He has also filed several petitions for habeas corpus prior to the present matter, 

the substance of which will be discussed only to the extent they are relevant to the present decision. 

The petitioner commenced the present action on February 11, 2016. The Fifth Amended 

Petition, filed on January 7, 2019,3 originally set forth seven separate counts asserting challenges 

to the petitioner's conviction, however, all but Count Four, ineffective assistance against Attorney 

Chris DeMarco, counsel for the petitioner's second habeas, and Count Five, ineffective assistance 

against Attorney Paul Kraus, who represented the petitioner in his third habeas petition, were 

2 The State nolled the assault charge after a mistrial was declared. 

3 Although the Fifth Amended Petition (#151.00) was filed subsequent to the dates of the active Return (#128.00, July 

16, 2018) and Reply (#129.00, July 19, 2018), the amendments were only to correct scrivener's errors and did not 

modify the substantive allegations, so the parties agreed to allow the earlier Return and Reply to stand as the active 

responsive pleadings. 
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dismissed prior to trial.4 The respondent filed a Return (see footnote 3), generally denying the 

allegations in the petition and raising several affirmative and special defenses, to which the 

petitioner filed a timely Reply. The matter was tried before the Court on various dates between 

January 17 and April 11, 2019, after which the parties were given the opportunity to file post-trial 

briefs.' 

II. Law and Discussion 

"As enunciated in Strickland v. Washington, [466 U.S. 668, 687, 104 S.Ct. 2052, 80 

L.Ed.2d 674 (1984)] . . . [a] claim of ineffective assistance of counsel consists of two components: 

a performance prong and a prejudice prong. To satisfy the performance prong ... the petitioner 

must demonstrate that his attorney's representation was not reasonably competent or within the 

range of competence displayed by lawyers with ordinary training and skill in the criminal law.... 

To satisfy the prejudice prong, a claimant must demonstrate that there is a reasonable probability 

that, but for counsel's unprofessional errors, the result of the proceeding would have been 

different.... A court can find against a petitioner, with respect to a claim of ineffective assistance 

of counsel, on either the performance prong or the prejudice prong. . . . 

With respect to the performance prong of Strickland, we are mindful that [j]udicial 

scrutiny of counsel's performance must be highly deferential. It is all too tempting for a defendant 

to second-guess counsel's assistance after conviction or adverse sentence, and it is all too easy for 

See, #141.00-Memorandum of Decision: Respondent's Motion to Dismiss (#134.00) (Newson, I, Sept. 13, 2018) 

5 The respondent declined the opportunity to file a post-trial brief, electing to rely on the evidence presented at trial 

(#161.00). 
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a court, examining counsel's defense after it has proved unsuccessful, to conclude that a particular 

act or omission of counsel was unreasonable. . . . A fair assessment of attorney performance 

requires that every effort be made to eliminate the distorting effects of hindsight, to reconstruct the 

circumstances of counsel's challenged conduct, and to evaluate the conduct from counsel's 

perspective at the time. Because of the difficulties inherent in making the evaluation, a court must 

indulge a strong presumption that counsel's conduct falls within the wide range of reasonable 

professional assistance; that is, the defendant must overcome the presumption that, under the 

circumstances, the challenged action might be considered sound trial strategy. . . . There are 

countless ways to provide effective assistance in any given case. Even the best criminal defense 

attorneys would not defend a particular client in the same way.' 

Similarly, the United States Supreme Court has emphasized that a reviewing court is 

`required not simply to give [the trial attorney] the benefit of the doubt . . . but to affirmatively 

entertain the range of possible reasons . . . counsel may have had for proceeding as [he] did. . . 

[S]trategic choices made after thorough investigation of law and facts relevant to plausible options 

are virtually unchallengeable; [but] strategic choices made after less than complete investigation 

are reasonable precisely to the extent that reasonable professional judgments support the 

limitations on investigation.'" (Internal citations omitted; internal quotation marks omitted.) 

Michael T. v. Commissioner of Correction, 319 Conn. 623, 631-33, 126 A.3d 558 (2015). "In its 

analysis, a reviewing court may look to the performance [11 prong or to the prejudice [2"1] prong, 

and the petitioner's failure to prove either is fatal to a habeas petition." (Internal quotation marks 
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omitted.) Hall v. Commissioner of Correction, 124 Conn. App. 778, 783, 6 A.3d 827 (2010), cert. 

denied, 299 Conn. 928, 12 A.3d 571 (2011). 

Count Four — Ineffective Assistance of Attorney Christopher DeMarco — Second Habeas Counsel 

Attorney Chris DeMarco represented the petitioner in a habeas filed in the Judicial District 

of New Haven, which was given Docket No. CV00-0440732. The petitioner makes numerous 

allegations of ineffectiveness against him, including failure to investigate, failure to call certain 

witnesses, and for allegedly abandoning certain claims and arguments concerning claims of 

ineffectiveness against trial and appellate counsel. This particular petition never proceeded to trial, 

however, because the Respondent filed a Motion to Dismiss. The motion attacked the self-

represented petition dated June 21, 20006, filed by the petitioner, and was heard on September 3, 

2002. At the hearing, Attorney DeMarco indicated that he had discussed the matter with his client 

and that they would not be offering any objection to the State's motion. The Court, Fracasse, 

then dismissed both counts, specifically indicating that count two, a claim of prosecutorial 

misconduct, was dismissed "without prejudice"8 in order to allow for further investigation. 

6 There is no date stamp or other marking on the petition to indicate when it was received by the clerk. (Exhibit F.) 

For reasons that are not made clear from the record, the petitioner was not transported to court for this hearing, but 

Attorney DeMarco represented that he had discussed the matter with the petitioner and obtained his permission to 

proceed in his absence. See Practice Book (Rev. 1998) § 23-40 (a) (petitioner's right to be present at hearing on 

question of law, unless the right to be present is waived) 

8 Although not necessary to discuss in detail here, it is likely that the "without prejudice" statement was a distinction 

without a difference with respect to the petitioner's future habeas rights, since a dismissal is not considered a judgment 

on the merits of an action. E.g., Cayer Enterprises, Inc. v. DiMasi, 84 Conn. App. 190, 194, 852 A.2d 758, 761 (2004) 

("In considering a defense of res judicata, our Supreme Court has stated that [t]he appropriate inquiry ... is whether 

the party had an adequate opportunity to litigate the matter in the earlier proceeding. . . . If not, res judicata is 

inappropriate. . . . [A] pretrial dismissal . . . is not the logical or practical equivalent of a full and fair opportunity to 

litigate." (Citations omitted; emphasis in original.' ") 
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To put this claim in perspective, the petitioner is asserting that he received ineffective 

representation in a matter where the underlying merits of the claims involved were never 

determined. Because there was never a determination of the merits of the petitioner's claims, he 

suffered no real harm, other than time. "A dismissal without prejudice terminates litigation and 

the court's responsibilities, while leaving the door open for some new, future litigation. . . . It is 

well established that a dismissal without prejudice has no res judicata effect on a subsequent claim. 

. . . The petitioner has suffered no harm due to the dismissal of the allegation . . . . He, therefore, 

is not aggrieved by the judgment of the habeas court, and we lack subject matter jurisdiction to 

consider his claim with respect to the [dismissed] allegation . . . ." (Citation omitted; internal 

quotation marks omitted.) Tyson v. Commissioner of Correction, 155 Conn. App. 96, 105, 109 

A.3d 510, 515 (2015). Since there has never been an adverse factual finding on the merits of the 

claims in CV00-0440732, there is no true controversy for this court to resolve regarding Attorney 

DeMarco's representation. "A case becomes moot when due to intervening circumstances a 

controversy between the parties no longer exists." (Citation omitted.) Paulino v. Commissioner of 

Correction, 155 Conn. App. 154, 160, 109 A.3d 516, 521 (2015). As such, the claim against 

Attorney DeMarco must be dismissed. Id. 

Count Five — Ineffective Assistance against Attorney Paul Kraus — Third Habeas Counsel 

The final remaining claim is the petitioner's claim of ineffective assistance against 

Attorney Paul Kraus, who represented him in his last habeas (CV03-4004175), which was denied 

following a trial on the merits. Tatum v. Warden, Superior Court judicial district of Tolland, 

Docket No. CV03-4004175 (Nazzaro, 1, June 8, 2010), appeal dismissed per curium, 135 Conn. 
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App. 901, 40 A.3d 824, cert. denied, 305 Conn. 912, 45 A.3d 98 (2012). In all, the petitioner 

makes some twenty (20) separate factual claims of ineffective assistance against Attorney Kraus, 

however, a number of these have been indirectly disposed of by this Court's prior ruling on the 

motion to dismiss or by Appellate Court rulings in the direct appeal. 

Many of the claims made by the petitioner against Attorney Kraus are an attempt 

to relitigate the issue of the appropriateness of the admission of Anthony Lombardo's admission 

of the petitioner at the criminal trial, which was specifically addressed in the direct appeal. State 

v. Tatum, supra, 219 Conn. at 725-732. The current petition alleges that Attorney Kraus failed to 

allege and prove a claim for trial counsel's failure to file a motion to suppress Lombardo's 

identification of the petitioner; failed to allege trial counsel's failure to object to the trial court's 

eyewitness identification instruction; failed to allege trial counsel's failure to waive the probable 

cause hearing or otherwise to prevent the extremely suggestive setting for Lombardo's 

identification of the petitioner; and failing to allege a claim against appellate counsel for not 

arguing that the identification of the petitioner by Lombardo at the probable cause hearing violated 

his due process rights. As discussed in the memorandum of decision on Motion to Dismiss 

(#134.00)9, however, the Appellate Court specifically considered a claim asserting the unduly 

suggestive nature of Lombardo's identification and found that the identification was properly 

admitted into evidence, which bars the petitioner from relitigating those claims here. See, 

Henderson v. Commissioner of Correction, 129 Conn. App. 188, 199-203, 19 A.3d 705, 712-14 

9 Tatum v. Warden, supra, Docket No. CV16-4007857, Memorandum of Decision on Motion to Dismiss (Newson, 

Sept. 13, 2018) 
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(2011), cert. denied, 303 Conn. 901, 31 A.3d 1177 (2011) (claims raised on direct appeal may not 

be relitigated in habeas proceeding). 

The petitioner also claims that Attorney Kraus failed to pursue an allegation about trial 

counsel's failure to object to the eyewitness identification instruction given to the jury, however, 

the correctness of the eyewitness identification instructions given by the trial court was also 

previously challenged by the petitioner in his direct appeal. State v. Tatum, supra, 219 Conn. at 

732.1° The Appellate Court's finding that the eyewitness jury instruction was correct collaterally 

estops the petitioner from asking this court to determine that his criminal trial counsel was 

deficient, or that the petitioner was prejudiced, by trial counsel's failure to object. See, Henderson 

v. Commissioner of Correction, 129 Conn. App. 188, 199-203, 19 A.3d 705, 712-14 (2011), cert. 

denied, 303 Conn. 901, 31 A.3d 1177 (2011) (claims raised on direct appeal may not be relitigated 

in habeas proceeding). 

Another allegation is that Attorney Kraus failed to raise a claim of newly discovered 

evidence based on advancements in the science of eyewitness identification. In dismissing Count 

Seven, however, which is a free-standing claim of "newly discovered" evidence" based on the 

same alleged advancements in science, this Court has already determined that these allegations are 

not based on previously undiscovered nuggets of information that existed and could have been 

discovered by "due diligence" at the time of the petitioner's trial, but actual changes or 

10 "First, he argues that the charge given on the dangers of eyewitness misidentification was inadequate, because it 

omitted two specific points contained in the request to charge. . . ." 

11 As in the Motion to Dismiss, the Court considers the claim of "newly discovered" evidence as a claim of Actual 

Innocence. 
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advancements in science and case decisions on eyewitness identification, some of which did not 

occur until more than twenty years after the petitioner's trial. See, State v. Guilbert, 306 Conn. 

218, 49 A.3d 705 (2012).12 This claim fails, as a matter of law. "[N]umerous state and federal 

courts have concluded that counsel's failure to advance novel legal theories or arguments does not 

constitute ineffective performance. . . . Nor is counsel required to change then-existing law to 

provide effective representation. . . . Counsel instead performs effectively when he elects to 

maneuver within the existing law, declining to present untested . . . legal theories." Gray v. 

Commissioner of Correction, 138 Conn. App. 171, 180, 50 A.3d 406 (2012). Therefore, this claim 

fails. Id. 

The petitioner also claims that Attorney Kraus failed to call or consult with an expert in 

eyewitness identification at the habeas trial. This is a slightly different claim from above, because 

it can be viewed as an assertion regarding Attorney Kraus' obligation to conduct an investigation 

and educate himself on the issues present in a case, and to present evidence on information that 

prior counsel before him could have learned if they had educated themselves. However, Attorney 

Kraus testified that he was very familiar with issues surrounding eyewitness identification, that he 

had educated himself on the matters and read literature. More importantly, he also testified that 

12 For instance, one of the cases oft cited and argued by the petitioner throughout these proceedings has been State v. 

Guilbert, 306 Conn. 218, 49 A.3d 705 (2012), which held that defendants should be allowed to present experts on 

eyewitness identification before the jury. The Guilbert decision overruled twenty six (26) years of precedent holding 

that expert testimony was not allowed on the subject of eyewitness identification, because such matters were believed 

to be within the common knowledge of the average juror. See, State v. Kemp, 199 Conn. 473, 477, 507 A.2d 1387 

(1986). 
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fails. Id,

The petitioner also claims that Attorney Kraus failed to call or consult with an expert in

eyewitness identification at the habeas trial. This is a slightly different claim from above, because

it can be viewed as an assertion regarding Attorney Kraus' obligation to conduct an investigation

and educate himself on the issues present in a case, and to present evidence on information that

prior counsel before him could have learned if they had educated themselves. However, Attomey

Kraus testified that he was very familiar with issues surrounding eyewitness identification, that he

had educated himself on the matters and read literature. 'More importantly, he also testified that

12 For instance, one ofthe cases oft cited and argued by the petitioner throughout these proceedings has been State v.

Guilbert,306 Conn. 218,49 A.3d 705 (2012), which held that defendants should be allowed to present expefts on

eyewitness identification before the jury. The Guilbert decision ovemrled twenty six (26) years of precedent holding

that expert testimony was not allowed on the subject of eyewitness identification, because such matters were believed

to be within the common knowledge of the average juror. See, State v. Kemp, 199 Conn. 473, 477, 507 A.2d 1387

( re86).
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the focus of his investigation into the petitioner's case was not so much that Lombardo and 

LaVasseur had mistakenly identified the petitioner, but on whether their identifications had been 

influenced by monetary payments or other forms of quid pro quo compensation from the Office 

of the State's Attorney.13 As to this claim, the petitioner has failed to establish that Attorney Kraus 

was deficient in his performance. 

"[C]ounsel has a duty to make reasonable investigations or to make a reasonable decision 

that makes particular investigations unnecessary. . . . [A] decision not to investigate must be 

directly assessed for reasonableness in all the circumstances, applying a heavy measure of 

deference to counsel's judgments." Strickland v. Washington, 466 U.S. 668, 691, 104 S. Ct. 2052, 

80 L. Ed. 2d 674 (1984). "[A]lthough it is incumbent upon a trial counsel to conduct a prompt 

investigation of the case and explore all avenues leading to facts relevant to the merits of the case 

and the penalty in the event of conviction . . . counsel need not track down each and every lead or 

personally investigate every evidentiary possibility . . . . In a habeas corpus proceeding, the 

petitioner's burden of proving that a fundamental unfairness had been done [by counsel's failure 

to investigate] is not met by speculation . . . but by demonstrable realities . . . . One cannot 

successfully attack, with the advantage of hindsight, a trial counsel's trial choices and strategies 

that otherwise constitutionally comport with the standards of competence." Johnson v. 

Commissioner of Correction, 285 Conn. 556, 583-84, 941 A.2d 248 (2008). 

13 Although nobody has been able to present any credible evidence that this Court can determine, Attorney Kraus was 
following down what had long been a claim that Lombardo was "paid off' for his identification of the petitioner by 
the State through funneling money to him through Crime Stoppers under the auspices of an award for having provided 
information helpful to solving this crime. 
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In the present case, Attorney Kraus reasonably followed a lead based on investigative facts 

that he turned up. While his deposition of Mr. Lombardo did not reveal the "smoking gun" 

Attorney Kraus was looking for14, the failure of the investigation does not defeat the fact that he 

followed up reasonably on a claim that he decided was more fruitful than a claim of mistaken 

identification. Therefore, the petitioner's claim fails, because he has failed to rebut the 

presumption that Attorney Kraus' strategic decision of which issue to pursue was generally 

reasonable. Id. Attorney Kraus reasonably followed the leads he had at the time, which is all 

counsel can be asked to do. Id. 

This particular claim also fails, because the petitioner ties his claim of Attorney Kraus' 

ineffectiveness to the fact that "[b]y the time of Kraus' representation" there was a growing body 

of cases where people wrongfully identified had been exonerated by DNA evidence, and that there 

was a "growing body of research." This argument is misplaced, because the barometer for 

ineffectiveness that Attorney Kraus was bound to present during his trial was not what the state of 

the law or science on eyewitness identification was at the time of 2003-2008 during his 

representation, but what Attorney McDonough could have or should have known, what 

information or expertise was available to him, and what evidence he could have presented at trial 

in 1990. "A habeas court `may not indulge in hindsight to reconstruct the circumstances 

surrounding the challenged conduct, but must evaluate the acts or omissions from trial counsel's 

perspective at the time of the trial.' " Thompson v. Commissioner of Correction, 172 Conn. App. 

14 Lombardo did actually testify that there were discussions regarding possible relocation payments, but that those had 

all been arranged by his girlfriend at the time, and that no such discussion took place until after he testified in the 

petitioner's case. (See Exhibit 2 — Transcript of Anthony Lombardo Deposition). 
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139, 150, 158 A.3d 814, 820, cert. denied, 325 Conn. 927, 169 A.3d 232 (2017). The petitioner's 

consistent attempt during this case to insert developments in the law and science studies occurring 

subsequent to the petitioner's criminal trial as a basis for determining Attorney McDonough's 

alleged ineffectiveness in 1990 (see footnote 11), cannot not support a claim of ineffectiveness, as 

a matter of law. Id. 

The petitioner also asserts that Attorney Kraus failed to allege and adequately prove that 

trial counsel failed to challenge Lombardo and LaVasseur's claims of familiarity with the 

petitioner, however, he presented no evidence in support of this allegation. Lombardo is reportedly 

deceased, LaVasseur was not called to testify, and no other evidence that could reasonably be said 

undermine their claimed familiarity with the petitioner was presented. Neither the defendant's 

self-serving claim that he had never been to the Cossett Street apartment before, nor the tangential 

testimony of Mr. Larry Foote15 that he had "never seen him there" are sufficient, at least not 

without some additional examination of Lombardo and LaVasseur undermining their prior trial 

testimony. E.g., Nieves v. Commissioner of Correction, 51 Conn. App. 615, 623, 724 A.2d 508, 

cert. denied, 248 Conn. 905, 731 A.2d 309 (1999) (failure to present a witness before habeas court 

to elicit testimony petitioner claims trial counsel should have elicited is fatal to claim). Anthony 

Lombardo's previous deposition was admitted as a full exhibit, however, no substantive questions 

were put to him during that testimony about how he was familiar with the petitioner or the 

15 Additionally, from Mr. Foote's own admission, he became incarcerated on his own drug charges some time before 

this incident occurred. From his testimony, he was locked up for a short as a week, to as long as a month before this 

shooting incident occurred, which would obviously allow time for the petitioner to have been in and around the 

apartment. 

Page 12 of 21 

Page 99 of 148 

139, 150, 158 A.3d 814,820,cert. denied,325 Conn. 927,169 A.3d232(2011). Thepetitioner's

consistent attempt during this case to insert developments in the law and science studies occurring

subsequent to the petitioner's criminal trial as a basis for determining Attorney McDonough's

alleged ineffectiveness in 1990 (see footnote 11), cannot not support a claim of ineffectiveness, as

a matter of law. Id.

The petitioner also asserts that Attorney Kraus failed to allege and adequately prove that

trial counsel failed to challenge Lombardo and LaVasseur's claims of familiarity with the

petitioner, however, he presented no evidence in support of this allegation. Lombardo is reportedly

deceased, LaVasseur was not called to testify, and no other evidence that could reasonably be said

undermine their claimed familiarity with the petitioner was presented. Neither the defendant's

self-serving claim that he had never been to the Cossett Street apartment before, nor the tangential

testimony of Mr. Larry Footel5 that he had "never seen him there" are sufficient, at least not

without some additional examination of Lombardo and LaVasseur undermining their prior trial

testimony. E.g., Nieves v. Commissioner of Corcection, 5l Conn. App. 615, 623,724 A'2d 508,

cert. denied ,24g conn g05, 731 A.2d309 (1999) (failure to present a witness before habeas court

to elicit testimony petitioner claims trial counsel should have elicited is fatal to claim)' Anthony

Lombardo,s previous deposition was admitted as a full exhibit, however, no substantive questions

were put to him during that testimony about how he was familiar with the petitioner or the

15 Additionally, from Mr. Foote's own admission, he became incarcerated on his own drug charges some time before

this incident occurred. From his testimony, he was locked up for a short as a week, to as long as a month before this

shooting incident occurred, which would obviously allow time for the petitioner to have been in and around the

apartrnent.

Page 12 of2l

Page 99 of 148



frequency with which the petitioner supposedly hung out around the Cossett Street apartment in 

the time leading up to the shooting. 16 In the end, this claim fails because the petitioner has not 

presented either Lombardo or LaVasseur as witnesses for the Court to have the opportunity to hear 

the supposed helpful information that counsel could have, or should have, elicited through proper 

questioning. Id. 

The petitioner also alleges that Attorney Kraus was ineffective for failing to allege and 

prove that trial counsel was ineffective for not calling Miguel Vargas as a witness. Miguel Vargas 

did testify before this Court, however, his testimony was not particularly credible, or helpful. His 

present testimony was that he remembered nothing of significance from February 25, 1988, that 

he did not know anyone from that area, and that could not have seen anything significant, because 

he was only focused on shielding his children behind nearby cars once he heard the shooting begin 

down the street. He denied any present memory of actually speaking with police that evening, of 

giving a statement to them that indicated he saw someone "about 5' 8" tall running" from a house 

after he heard shooting, or that the signature on the purported statement (See Exhibit 10) was his. 

He denied seeing anyone he could he could describe with any particularity running away from the 

area of the shooting, but what his statement to police, if he gave one, most likely meant that he 

saw people running towards the area of the shooting afterwards to see what happened. Overall, 

16 The prior testimony of Mr. Lombardo, who is now deceased, was presented at the petitioner's 2009 habeas (CV03-

0004175) via deposition and was admitted as a full exhibit by agreement in this trial. (See Exhibit 2 — the transcript 

is inserted in this exhibit immediately following the transcript of June 24, 2009.) The questioning focused on 

allegations of an alleged quid-pro-quo of either monetary payment or payment of relocation fees in exchange for 

Lombardo identifying the petitioner, all of which Lombardo denied. Other than the insinuation borne by the questions, 

the deposition questioning failed to elicit any credible evidence that Lombardo's identification of the petitioner was 

brought about in any way by inappropriate or unlawful State conduct. 
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the testimony provided by Mr. Vargas was not credible enough or substantive enough to support 

a finding there is any probability that its inclusion at the trial could have changed the outcome, so 

the petitioner has failed to establish prejudice by trial counsel not securing his presence. Hall v. 

Commissioner of Correction, supra, 124 Conn. App. at 783. 

The petitioner next alleges that Attorney Kraus failed to prove and allege that trial counsel 

was ineffective for failing to investigate and present a defense of third-party culpability with 

respect to Jay Frazier. This claim also fails. "The admissibility of evidence of third party 

culpability is governed by the rules relating to relevancy. . . . Relevant evidence is evidence having 

any tendency to make the existence of any fact that is material to the determination of the 

proceeding more probable or less probable than it would be without the evidence. . . . Accordingly 

[the requirement for the admission of third party culpability evidence] is that the proffered 

evidence establish a direct connection to a third party, rather than raise merely a bare suspicion 

regarding a third party. . . . [S]uch evidence is relevant, exculpatory evidence, rather than merely 

tenuous evidence of third party culpability [introduced by a defendant] in an attempt to divert from 

himself the evidence of guilt. . . . In other words, evidence that establishes a direct connection 

between a third party and the charged offense is relevant to the central question before the jury, 

namely, whether a reasonable doubt exists as to whether the defendant committed the offense. 

Evidence that would only raise a bare suspicion that a third party, rather than the defendant, 

committed the charged offense would not be relevant to the jury's determination. . . . Whether a 

defendant has sufficiently established a direct connection between a third party and the crime with 
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which the defendant has been charged is necessarily a fact intensive inquiry." (Citation omitted.) 

State v. Baltas, 311 Conn. 786, 810-811, 91 A.3d 384 (2014). 

Although there is evidence from which a reasonable fact finder could find that Jay Frazier 

was, at some time, present at the Cossett Street apartment, there is nothing other than the admitted 

misidentifications by Lombardo and LaVasseur connecting him to the apartment on the date of 

this incident. See, Id. Donald Foote did testify at this habeas trial that he and Jay Frazier were 

using the apartment together as a point of operation to sell drugs from, but the two of them were 

arrested together and taken into custody on drug charges shortly before the shooting, where Mr. 

Foot remained until he ultimately finished a prison sentence several years later. Therefore, he is 

not in a position to testify as to the whereabouts of the petitioner or Mr. Frazier at the time of this 

incident. There was no evidence presented about when Jay Frazier was released from custody in 

his charges, or whether he actually ever went back to the Cossett Street area after being released. 

That all leaves only the retracted identifications by Lombardo and LaVasseur's as the only actual 

evidence putting Jay Frazier at the scene of the crime, which would be insufficient to support a 

valid third-party culpability defense. 

"Although evidence of a strong physical resemblance between the defendant and a third 

party, whom the defendant alleges to be responsible for the crimes with which the defendant has 

been charged, can be highly relevant . . . a defendant proposing such third party culpability 

evidence must demonstrate that the evidence is corroborative rather than merely coincidental for 

it to be admissible. . . . Here, although the proposed evidence may have shown that [the third-

party suspect] bore a physical resemblance to the defendant, there was no evidence that [the third-
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party suspect was] involved in the events that took place at the [time and place of the crime in 

question]." (Citations omitted.) State v. Corley, 106 Conn. App. 682, 689-90, 943 A.2d 501 

(2008); see, also State v. Baker, 50 Conn. App. 268, 278-79, 718 A.2d 450 ("Evidence regarding 

the Latin Kings gang and the red car was inadmissible because there was no evidence that directly 

connected a member of that gang or an occupant of that vehicle to the crime with which the 

defendant was charged. `Unless that direct connection exists it is within the sound discretion of 

the trial court to refuse to admit such evidence [of third-party culpability] when it simply affords 

a possible ground of possible suspicion against another person.' "), cert. denied, 247 Conn. 937, 

722 A.2d 1216 (1998). Since the petitioner has failed to present evidence establishing that a third-

party culpability claim against Jay Frazier was a viable one, he has failed to prove deficient 

performance or prejudice, and the claim fails. Hall v. Commissioner of Correction, supra, 124 

Conn. App. at 783.'

The petitioner also claims that Attorney Kraus was ineffective for failing to allege and 

prove that counsel who handled the petitioner's direct appeal, Attorney Felix Esposito, was 

ineffective for failing to argue that LaVasseur's identification of the petitioner violated his due 

process rights. The respondent has raised the defense of procedural default, asserting that the 

petitioner challenged the identification procedures with regard to Lombardo on appeal, but failed 

17 The Court's finding that third-party culpability was not a viable defense theory also necessarily resolves the 

petitioner's related claim that Attorney Kraus failed to allege and prove that defense counsel was ineffective for not 

objecting to the trial court's failure to give a third-party culpability instruction to the jury, so that claim will not be 

addressed directly. 
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to raise any claims related to the identification procedures regarding LaVasseur. The Court finds 

that the petitioner has procedurally defaulted on this claim. 

"Generally, [t]he appropriate standard for reviewability of habeas claims that were not 

properly raised at trial ... or on direct appeal ... because of a procedural default is the cause and 

prejudice standard. Under this standard, the petitioner must demonstrate good cause for his failure 

to raise a claim at trial or on direct appeal and actual prejudice resulting from the impropriety 

claimed in the habeas petition. . . . The cause and prejudice standard is designed to prevent full 

review of issues in habeas corpus proceedings that counsel did not raise at trial or on appeal for 

reasons of tactics, inadvertence or ignorance. . . . [T]he existence of cause for a procedural default 

must ordinarily turn on whether the [petitioner] can show that some objective factor external to 

the defense impeded counsel's efforts to comply with the [s]tate's procedural rule. . [For 

example] a showing that the factual or legal basis for a claim was not reasonably available to 

counsel. . . or . . . some interference by officials . . . would constitute cause under this standard.... 

Cause and prejudice must be established conjunctively. . . . If the petitioner fails to demonstrate 

either one, a trial court will not review the merits of his habeas claim." (Citations omitted; internal 

quotation marks omitted.) Mish v. Commissioner of Correction, 133 Conn. App. 845,849-50,37 

A.3d 179 (2012). 

If the petitioner desired, all of the information necessary to challenge LaVasseur's 

identification on appeal was available at the time the petitioner raised similar challenges to 

Lombardo's identification. Appellate Counsel was not called to testify, so the reason he chose 

only to attack only Lombardo's identification are unknown. The petitioner also failed to present 
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any other substantive evidence of the alleged viability of raising claims, or the specific nature of 

the claims, that supposedly could have been brought to challenge LaVasseur's identification. 

Having failed to do so, the petitioner has failed to overcome the presumption that appellate 

counsel's choice of issues to raise on appeal was based on sound appellate strategy. "[A] habeas 

court will not, with the benefit of hind-sight, second guess the tactical decisions of appellate 

counsel. Legal contentions, like the currency, depreciate through over-issue. . . . [M]ultiplying 

assignments will dilute and weaken a good case and will not save a bad one. . . . The effect of 

adding weak arguments will be to dilute the force of the stronger ones." (Internal quotation marks 

omitted.) Farnum v. Commissioner of Correction, 118 Conn. App. 670, 679. 984 A.2d 1126 

(2009), cert. denied, 295 Conn. 905, 989 A.2d 119 (2010). Based on the above, the petitioner has 

failed to establish "cause" or "prejudice", so this claim is procedurally defaulted. Mish v. 

Commissioner of Correction, supra, 133 Conn. App. 849-50.18

The petitioner also alleges that Attorney Kraus was ineffective for failing to consult with 

or call a legal expert to testify on the issue of ineffective assistance of counsel. "We are not 

persuaded that we should adopt an inflexible requirement that expert testimony must be presented 

in every case raising a Strickland inquiry. The case-by-case approach is appropriate in a situation 

18 It is also clear from reading the arguments in the petitioner's brief on this issue that, as discussed above in this 
decision, counsel continues to infuse and rely on arguments supported by developments in case decisions and studies 
occurring long-after the petitioner's case was decided. Additionally, the arguments laid out by the petitioner really 
attack the weight to be given LaVasseur's identification, because of her drug use, the initial misidentification, the 
cross-racial identification issues, the fact that the assailant was wearing a hat, and other factors, rather than the 
procedures used by police and the State to obtain the identification. In fact, there is no argument in the brief that the 
police or State actually violated any procedure accepted at the time for obtaining LaVasseur's initial identification. 
There is no dispute that it was LaVasseur who approached authorities to tell them she had misidentified Frazier 
immediately after seeing Larry Frazier in person for the first time after his arrest. 
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involving ineffective assistance of counsel." (Citations omitted; internal quotation marks omitted.) 

Evans v. Warden, 29 Conn. App. 274, 280-81, 613 A.2d 327 (1992). The Court does not find that 

this particular case is one which necessarily required expert testimony on the central issue19, nor 

does this court find that such testimony would have changed the outcome of the petitioner's prior 

habeas proceedings. The central issue in this case was whether Tracy LaVasseur and Anthony 

Lombardo, two admitted drug users, if not hardcore addicts, who claimed to be familiar with the 

petitioner from buying drugs from him, or doing drugs around him, and seeing him regularly 

around where they did drugs, could be found credible after having misidentified Jay Frazier as the 

person who entered their apartment and began shooting people on February 25, 1988. The idea of 

attacking the credibility of witnesses who have made statements known to be inaccurate, or who 

have later substantively modified their statements, is a basic tenant of trial work that this Court 

does not find to be beyond the knowledge of a typical judicial finder of fact, so the petitioner has 

failed to establish the Attorney Kraus' failure to have an expert testify previously constituted 

deficient performance. Id. Additionally, considering the whole of the evidence in the present case, 

including the testimony of the legal expert presented by the petitioner here, the Court did not find 

any real probability that such testimony would have changed the outcome of the prior proceeding, 

so he has also failed to establish prejudice. Hall v. Commissioner of Correction, supra, 124 Conn. 

App. at 783. 

n The Court's determination is limited to issues, practices, and procedures relevant to trial counsel's performance 
back at the time of the petitioner's criminal trial. As discussed previously, the Court will does not address the 
petitioner's claim that expert testimony was needed to the extent that counsel is arguing that expert testimony was 
necessary to discuss developments in the law or legal practice subsequent to the petitioner's trial. 
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In coming to conclusion, there are a number of claims where the petitioner has failed to 

present any affirmative evidence. The petitioner alleges that Attorney Kraus failed to pursue a 

claim that trial counsel was ineffective for failing to pursue his motion to suppress LaVasseur's 

identification, however, there has was no evidence presented before this court as to the specific 

circumstances alleged to support such a suppression. Nobody involved in the identification process 

has testified, nor, again, has LaVasseur. Another allegation against Attorney Krause was that he 

failed to bring a claim against trial counsel for not making an appropriate record as to the number 

and nature of the pretrial identification procedures used, however, the petitioner failed to present 

any evidence that identification procedures outside of those disclosed in the record were used, nor 

did he present any witness to testify to the specifics of any of those identification procedures. The 

petitioner also alleges that Attorney Kraus failed to allege and prove trial counsel's failure to 

effectively cross examine witnesses, which was, again, focused on the identifications by Lombardo 

and LaVasseur, however, he failed to present either of these witnesses at the habeas trial to elicit 

the additional helpful information that he claims trial counsel should have elicited. The petitioner's 

failure to present evidence in support of these claims means they fail. E.g., Adorno v. 

Commissioner of Correction, 66 Conn. App. 179, 186, 783 A.2d 1202, 1208, cert. denied, 258 

Conn. 943, 786 Conn. 428 (2001). 

Finally, the petitioner also raises a number of claims against Attorney Kraus that are 

substantively only reworded versions of other claims, or "catchall" claims encompassing all or 

some of the claims addressed individually above. For instance, he alleges in paragraph 81f that 

Attorney Krause was ineffective for failing to allege and prove ineffectiveness against prior habeas 
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counsel, presumably both Attorney Lorenzen and Demarco, "for failure to investigate, raise, and 

present claims of ineffective assistance of habeas counsel including, but not limited to, habeas 

counsel's failure to investigate, raise, and adequately present the claims referenced in [paragraph] 

81a . . . ." Since each of the allegations in paragraph 81a have been addressed individually as they 

relate to directly to Attorney Kraus, and the petitioner has failed to successfully meet his burden 

of as to any of those claims, it is not necessary for the Court to further address these claims directly 

as they relate to other prior habeas counsel. See, e.g., Lozada v. Warden, 223 Conn. 834, 842-44, 

613 A.2d 818 (1992) (for the proposition that a petitioner litigating a claim of ineffective assistance 

against habeas counsel must prove ineffective assistance against each attorney going back to trial 

counsel in order to succeed.) 

III. Conclusion 

Based on the foregoing, the petition for habeas corpus is DENIED. 

Hon. John M. Newson 
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8la . . . ." Since each of the allegations in paragraph 8la have been addressed individually as they

relate to directly to Attorney Kraus, and the petitioner has failed to successfully meet his burden

of as to any of those claims, it is not necessary for the Court to further address these claims directly
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613 A.2d.S 18 (1992) (for the proposition that a petitioner litigating a claim of ineffective assistance
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respect to the respondent's ineffective assistance of 
counsel claim, we conclude that this claim is not sup-
ported by the record. See In re Peter L., supra, 158 
Conn. App. 564 ("[m]ere allegations of ineffectiveness, 
unsubstantiated by the record, are inadequate to sup-
port a finding of ineffectiveness"). 

The judgments are affirmed. 

EDGAR TATUM v. COMMISSIONER 
OF CORRECTION 

(AC 43581) 

Alexander, Clark and Lavine, Js. 

Syllabus 

The petitioner, who had been convicted of murder, filed a fifth petition for a 
writ of habeas corpus, claiming, inter Rijn, that his trial counsel, appellate 
counsel, and his prior habeas counsel to his first, second, and third 
petitions had provided ineffective assistance, that his due process rights 
had been violated at his criminal trial, and that there had been significant 
developments in the science of eyewitness identification that warranted 
the court to vacate or modify his conviction or sentence, which the 
habeas court interpreted as an actual innocence claim. The habeas 
court rendered judgment dismissing the petitioner's claims of ineffective 
assistance of his trial counsel, appellate counsel, and first habeas coun-
sel, his claim of due process violations, and his claim of actual innocence. 
The habeas court held a hearing on the two remaining claims and subse-
quently dismissed the petitioner's claim of ineffective assistance of his 
second habeas counsel and denied the petitioner's claim of ineffective 
assistance of his third habeas counsel, from which the petitioner, on 
the granting of certification, appealed to this court. Held: 

1. The habeas court properly concluded that the petitioner's claims concern-
ing ineffective assistance by his trial counsel, appellate counsel, and 
first habeas counsel were barred by the doctrine of res judicata; the 
petitioner did not allege that he was seeking different relief than the relief 
he sought in prior petitions alleging ineffective assistance of counsel or 
that there were new facts or evidence not reasonably available at the 
time of his original petition. 

2. The habeas court properly determined that the Supreme Court's decisions 
in State v. Guilbert (306 Conn. 218) and State v. Dickson (322 Conn. 410) 
could not be applied retroactively on collateral review to the petitioner's 
claims concerning due process violations and actual innocence, and, 
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therefore, the petitioner's claims were properly dismissed on the basis 
of res judicator 
a. Although Dickson held that first-time, in-court identifications impli-
cated due process protections and must be prescreened by the trial 
court, this constitutional rule did not apply retroactively on collateral 
review because it was neither a substantive rule nor a watershed proce-
dural rule. 
b. The petitioner could not prevail on his claim that Guilbert, in which 
a nonconstitutional state evidentiary claim involving the reliability of 
eyewitness identifications was at issue, applied retroactively on collateral 
review: because Guilbert did not announce a new constitutional rule or 
a new judicial interpretation of a criminal statute, complete retroactive 
application was inappropriate; moreover, the Guilbert framework for 
evaluating the reliability of an identification that was the result of an 
unnecessarily suggestive identification procedure did not fall within the 
narrow watershed exception pursuant to Teague v. Lane (489 U.S. 288) 
because the rule was prophylactic, a violation of the rule did not necessar-
ily rise to the level of a due process violation, and the rule amounted 
to an incremental change in identification procedures. 
c. Because the petitioner previously raised and litigated the claims per-
taining to the admission of the in-court identification of the petitioner 
in his direct appeal, the habeas court's dismissal of the petitioner's claims 
of violations of due process and actual innocence was appropriate. 

3. The habeas court's denial of the petitioner's claim alleging ineffective 
assistance by his third habeas counsel was affirmed on the alternative 
ground that it was barred by collateral estoppel: the doctrine of collateral 
estoppel precluded the petitioner from raising the issue of whether his 
third habeas counsel was ineffective for failing to argue claims against 
his appellate counsel based on their failure to challenge the witnesses' 
identifications because it previously had been determined that the admis-
sion at trial of the identifications of the petitioner was proper; moreover, 
the habeas court correctly determined that the petitioner's third habeas 
counsel did not provide ineffective assistance by failing to allege and 
prove a claim that trial counsel was ineffective for failing to investigate 
and present a third-party culpability defense, the petitioner having failed 
to sufficiently demonstrate that the evidence was adequate to support 
a viable third-party culpability defense. 

Argued October 19, 2021-officially released March 8, 2022 

Procedural History 

Amended petition for a writ of habeas corpus brought 
to the Superior Court in the judicial district of Tolland 
and tried to the court, Newson, J.; judgment denying 
the petition, from which the petitioner, on the granting 
of certification, appealed to this court. Affirmed. 
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Mitchell S. Brody, senior assistant state's attorney, 
with whom, on the brief, were Maureen T. Platt, state's 
attorney, and Eva Lenczewski, former supervisory 
assistant state's attorney, for the appellee (respondent). 

Opinion 

LAVINE, J. The petitioner, Edgar Tatum, appeals fol-
lowing the granting of his petition for certification to 
appeal from the judgment of the habeas court dismiss-
ing in part and denying in part his fifth amended petition 
for a writ of habeas corpus.' On appeal, the petitioner 
claims that the court improperly (1) dismissed counts 
one, two, and three of the petition on the basis of res 
judicata; (2) determined that our Supreme Court's deci-
sions in State v. Guilbert, 306 Conn. 218, 49 A.3d 705 
(2012), and State v. Dickson, 322 Conn. 410, 141 A.3d 
810 (2016), cert. denied, U.S. , 137 S. Ct. 2263, 
198 L. Ed. 2d 713 (2017), could not be applied retroac-
tively to the identification claims raised in counts six 
and seven of the petitioner's petition; and (3) denied 
count five of the operative complaint alleging ineffec-
tive assistance against his third habeas counsel. We 
disagree and, accordingly, affirm the judgment of the 
habeas court. 

The following factual and procedural background is 
relevant to our resolution of the petitioner's appeal. Of 
necessity, it is detailed in light of the convoluted history 
of this case. The petitioner was convicted of murder 
following a jury trial and sentenced to a term of sixty 
years of incarceration on April 6, 1990. In State v. 

' The fifth amended petition, which only corrected scrivener's errors in 
the fourth amended petition, was filed subsequent to the dates of the active 
return and reply. The habeas court indicated that the parties agreed to allow 
the earlier return and reply to the fourth amended petition to stand as the 
responsive pleadings. 
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Tatum, 219 Conn. 721, 595 A.2d 322 (1991), our Supreme 
Court affirmed the petitioner's underlying murder con-
viction and recited the following facts that the jury 
reasonably could have found in the criminal trial. "At 
approximately 10:30 p.m. on February 25, 1988, Larry 
Parrett was shot and killed in his home in Waterbury, 
where he lived with his girlfriend, Tracy LeVasseur. 
Anthony Lombardo, who lived on the same street, was 
also shot and wounded at the same time and place. 
Earlier that evening, Lombardo had been out walking 
his dog when he noticed a tall black man, later identified 
as the [petitioner], knocking on the door of Parrett's 
apartment. Lombardo approached the [petitioner], after 
having recognized him as someone he had seen at the 
apartment on other occasions. When LeVasseur opened 
the door from within, the [petitioner] forced himself 
and Lombardo into the living room, where LeVasseur 
and Parrett were smoking cocaine. LeVasseur recog-
nized the [petitioner] as `Ron Jackson,' a man from 
California who, along with other visitors from Califor-
nia, had spent a number of nights at the apartment 
selling drugs during the months preceding the incident. 
Parrett also had been involved in the sale of drugs. 
When the [petitioner] and Parrett began to argue, Lom-
bardo and LeVasseur left the room and went into the 
kitchen, where three other men were present. A few 
moments later, Lombardo returned to the living room to 
find the [petitioner] pointing a gun at Parrett. Lombardo 
stepped between the two men, thinking that the [peti-
tioner] might be dissuaded from firing. The [petitioner] 
nevertheless fired four shots from the gun, striking Lom-
bardo in the shoulder and fatally wounding Parrett. . . . 

"That night at the Waterbury police station Lombardo 
was shown a photographic array from which he chose 
a photograph of a black man named Jay Frazer as that 
of the man who had shot him and Parrett. The same 
night LeVasseur also selected a photograph of Frazer 
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Tatum, 219 Conn. 721, 595 A.2d 322 (1991), our Supreme
Court affirmed the petitioner’s underlying murder con-
viction and recited the following facts that the jury
reasonably could have found in the criminal trial. ‘‘At
approximately 10:30 p.m. on February 25, 1988, Larry
Parrett was shot and killed in his home in Waterbury,
where he lived with his girlfriend, Tracy LeVasseur.
Anthony Lombardo, who lived on the same street, was
also shot and wounded at the same time and place.
Earlier that evening, Lombardo had been out walking
his dog when he noticed a tall black man, later identified
as the [petitioner], knocking on the door of Parrett’s
apartment. Lombardo approached the [petitioner], after
having recognized him as someone he had seen at the
apartment on other occasions. When LeVasseur opened
the door from within, the [petitioner] forced himself
and Lombardo into the living room, where LeVasseur
and Parrett were smoking cocaine. LeVasseur recog-
nized the [petitioner] as ‘Ron Jackson,’ a man from
California who, along with other visitors from Califor-
nia, had spent a number of nights at the apartment
selling drugs during the months preceding the incident.
Parrett also had been involved in the sale of drugs.
When the [petitioner] and Parrett began to argue, Lom-
bardo and LeVasseur left the room and went into the
kitchen, where three other men were present. A few
moments later, Lombardo returned to the living room to
find the [petitioner] pointing a gun at Parrett. Lombardo
stepped between the two men, thinking that the [peti-
tioner] might be dissuaded from firing. The [petitioner]
nevertheless fired four shots from the gun, striking Lom-
bardo in the shoulder and fatally wounding Parrett. . . .

‘‘That night at the Waterbury police station Lombardo
was shown a photographic array from which he chose
a photograph of a black man named Jay Frazer as that
of the man who had shot him and Parrett. The same
night LeVasseur also selected a photograph of Frazer
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from an array shown to her by the police. Neither array 
contained a photograph of the [petitioner]. One week 
later, however, LeVasseur went to the Waterbury police 
and told them that she had identified the wrong man. 
A nine person lineup was then conducted in which 
Frazer participated but the [petitioner] did not. After 
seeing Frazer in person, LeVasseur told the police that 
he was definitely not the assailant. Thereafter, the 
police showed another photographic array to LeVasseur 
from which she chose the [petitioner's] photograph as 
that of the person who had shot the victim. Lombardo 
was subsequently shown a photographic array that 
included the [petitioner's] picture, but he declined to 
identify anyone, explaining that he preferred to see the 
individuals in person. At the probable cause hearing 
and at trial, both Lombardo and LeVasseur identified 
the [petitioner] as the man who had shot Lombardo 
and Parrett." (Footnotes omitted.) State v. Tatum, 
supra, 219 Conn. 723-25. 

Following his direct appeal, the petitioner filed 
numerous petitions for a writ of habeas corpus, which 
we will discuss, as necessary, in addressing each of the 
petitioner's claims on appeal. The petition that is the 
subject of the present appeal initially was filed on Feb-
ruary 11, 2016. The petitioner filed an amended petition 
on June 27, 2018, and the respondent, the Commissioner 
of Correction, moved to dismiss the operative petition 
on July 20, 2018. The habeas court granted the respon-
dent's motion to dismiss as to counts one (ineffective 
assistance of trial counsel), two (ineffective assistance 
of appellate counsel), three (ineffective assistance of 
first habeas counsel), six (due process), and seven 
(newly discovered evidence), but denied the motion as 
to counts four (ineffective assistance of second habeas 
counsel) and five (ineffective assistance of third habeas 
counsel). The habeas court held a hearing on the two 
remaining claims on various dates between January 17 
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from an array shown to her by the police. Neither array
contained a photograph of the [petitioner]. One week
later, however, LeVasseur went to the Waterbury police
and told them that she had identified the wrong man.
A nine person lineup was then conducted in which
Frazer participated but the [petitioner] did not. After
seeing Frazer in person, LeVasseur told the police that
he was definitely not the assailant. Thereafter, the
police showed another photographic array to LeVasseur
from which she chose the [petitioner’s] photograph as
that of the person who had shot the victim. Lombardo
was subsequently shown a photographic array that
included the [petitioner’s] picture, but he declined to
identify anyone, explaining that he preferred to see the
individuals in person. At the probable cause hearing
and at trial, both Lombardo and LeVasseur identified
the [petitioner] as the man who had shot Lombardo
and Parrett.’’ (Footnotes omitted.) State v. Tatum,
supra, 219 Conn. 723–25.

Following his direct appeal, the petitioner filed
numerous petitions for a writ of habeas corpus, which
we will discuss, as necessary, in addressing each of the
petitioner’s claims on appeal. The petition that is the
subject of the present appeal initially was filed on Feb-
ruary 11, 2016. The petitioner filed an amended petition
on June 27, 2018, and the respondent, the Commissioner
of Correction, moved to dismiss the operative petition
on July 20, 2018. The habeas court granted the respon-
dent’s motion to dismiss as to counts one (ineffective
assistance of trial counsel), two (ineffective assistance
of appellate counsel), three (ineffective assistance of
first habeas counsel), six (due process), and seven
(newly discovered evidence), but denied the motion as
to counts four (ineffective assistance of second habeas
counsel) and five (ineffective assistance of third habeas
counsel). The habeas court held a hearing on the two
remaining claims on various dates between January 17
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and April 11, 2019, after which the parties were given the 
opportunity to file posttrial briefs. In a memorandum 
of decision dated August 28, 2019, the habeas court 
dismissed count four and denied count five of petition-
er's petition. On September 9, 2019, the petitioner filed 
a petition for certification to appeal. The habeas court 
granted the petition, and this appeal followed. Addi-
tional facts and procedural history will be set forth as 
necessary. 

I 

The petitioner first claims that the habeas court 
improperly dismissed counts one (ineffective assis-
tance of trial counsel), two (ineffective assistance of 
appellate counsel), and three (ineffective assistance of 
first habeas counsel) of the operative petition on the 
basis of res judicata. We disagree. 

We begin by setting forth our standard of review for 
a challenge to the dismissal of a petition for a writ of 
habeas corpus. "The conclusions reached by the trial 
court in its decision to dismiss [a] habeas petition are 
matters of law, subject to plenary review. . . . [When] 
the legal conclusions of the court are challenged, [the 
reviewing court] must determine whether they are 
legally and logically correct . . . and whether they find 
support in the facts that appear in the record. To the 
extent that factual findings are challenged, this court 
cannot disturb the underlying facts found by the habeas 
court unless they are clearly erroneous . . . ." (Cita-
tion omitted; internal quotation marks omitted.) Carter 
v. Commissioner of Correction, 133 Conn. App. 387, 
392, 35 A.3d 1088, cert. denied, 307 Conn. 901, 53 A.3d 
217 (2012). "[A] finding of fact is clearly erroneous when 
there is no evidence in the record to support it . . . 
or when although there is evidence to support it, the 
reviewing court on the entire evidence is left with the 
definite and firm conviction that a mistake has been 
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and April 11, 2019, after which the parties were given the
opportunity to file posttrial briefs. In a memorandum
of decision dated August 28, 2019, the habeas court
dismissed count four and denied count five of petition-
er’s petition. On September 9, 2019, the petitioner filed
a petition for certification to appeal. The habeas court
granted the petition, and this appeal followed. Addi-
tional facts and procedural history will be set forth as
necessary.

I

The petitioner first claims that the habeas court
improperly dismissed counts one (ineffective assis-
tance of trial counsel), two (ineffective assistance of
appellate counsel), and three (ineffective assistance of
first habeas counsel) of the operative petition on the
basis of res judicata. We disagree.

We begin by setting forth our standard of review for
a challenge to the dismissal of a petition for a writ of
habeas corpus. ‘‘The conclusions reached by the trial
court in its decision to dismiss [a] habeas petition are
matters of law, subject to plenary review. . . . [When]
the legal conclusions of the court are challenged, [the
reviewing court] must determine whether they are
legally and logically correct . . . and whether they find
support in the facts that appear in the record. To the
extent that factual findings are challenged, this court
cannot disturb the underlying facts found by the habeas
court unless they are clearly erroneous . . . .’’ (Cita-
tion omitted; internal quotation marks omitted.) Carter
v. Commissioner of Correction, 133 Conn. App. 387,
392, 35 A.3d 1088, cert. denied, 307 Conn. 901, 53 A.3d
217 (2012). ‘‘[A] finding of fact is clearly erroneous when
there is no evidence in the record to support it . . .
or when although there is evidence to support it, the
reviewing court on the entire evidence is left with the
definite and firm conviction that a mistake has been
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committed." (Internal quotation marks omitted.) Har-
ris v. Commissioner of Correction, 107 Conn. App. 833, 
838, 947 A.2d 7, cert. denied, 288 Conn. 908, 953 A.2d 
652 (2008). 

With this as our backdrop, we set forth the pertinent 
legal principles that inform our discussion. "The doc-
trine of res judicata provides that a former judgment 
serves as an absolute bar to a subsequent action involv-
ing any claims relating to such cause of action which 
were actually made or which might have been made. 
. . . The doctrine . . . applies to criminal as well as 
civil proceedings and to state habeas corpus proceed-
ings. . . . However, [u]nique policy considerations 
must be taken into account in applying the doctrine of 
res judicata to a constitutional claim raised by a habeas 
petitioner. . . . Specifically, in the habeas context, in 
the interest of ensuring that no one is deprived of liberty 
in violation of his or her constitutional rights . . . the 
application of the doctrine of res judicata . . . [is lim-
ited] to claims that actually have been raised and liti-
gated in an earlier proceeding." (Internal quotation 
marks omitted.) Woods v. Commissioner of Correction, 
197 Conn. App. 597, 612-13, 232 A.3d 63 (2020), appeal 
dismissed, 341 Conn. 506, A.3d (2021). 

"In the context of a habeas action, a court must deter-
mine whether a petitioner actually has raised a new 
legal ground for relief or only has alleged different fac-
tual allegations in support of a previously litigated 
claim." Johnson v. Commissioner of Correction, 168 
Conn. App. 294, 305, 145 A.3d 416, cert. denied, 323 
Conn. 937, 151 A.3d 385 (2016). "Identical grounds may 
be proven by different factual allegations, supported 
by different legal arguments or articulated in different 
language. . . . They raise, however, the same generic 
legal basis for the same relief. Put differently, two 
grounds are not identical if they seek different relief." 
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committed.’’ (Internal quotation marks omitted.) Har-
ris v. Commissioner of Correction, 107 Conn. App. 833,
838, 947 A.2d 7, cert. denied, 288 Conn. 908, 953 A.2d
652 (2008).

With this as our backdrop, we set forth the pertinent
legal principles that inform our discussion. ‘‘The doc-
trine of res judicata provides that a former judgment
serves as an absolute bar to a subsequent action involv-
ing any claims relating to such cause of action which
were actually made or which might have been made.
. . . The doctrine . . . applies to criminal as well as
civil proceedings and to state habeas corpus proceed-
ings. . . . However, [u]nique policy considerations
must be taken into account in applying the doctrine of
res judicata to a constitutional claim raised by a habeas
petitioner. . . . Specifically, in the habeas context, in
the interest of ensuring that no one is deprived of liberty
in violation of his or her constitutional rights . . . the
application of the doctrine of res judicata . . . [is lim-
ited] to claims that actually have been raised and liti-
gated in an earlier proceeding.’’ (Internal quotation
marks omitted.) Woods v. Commissioner of Correction,
197 Conn. App. 597, 612–13, 232 A.3d 63 (2020), appeal
dismissed, 341 Conn. 506, A.3d (2021).

‘‘In the context of a habeas action, a court must deter-
mine whether a petitioner actually has raised a new
legal ground for relief or only has alleged different fac-
tual allegations in support of a previously litigated
claim.’’ Johnson v. Commissioner of Correction, 168
Conn. App. 294, 305, 145 A.3d 416, cert. denied, 323
Conn. 937, 151 A.3d 385 (2016). ‘‘Identical grounds may
be proven by different factual allegations, supported
by different legal arguments or articulated in different
language. . . . They raise, however, the same generic
legal basis for the same relief. Put differently, two
grounds are not identical if they seek different relief.’’
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(Citations omitted.) James L. v. Commissioner of Cor-
rection, 245 Conn. 132, 141, 712 A.2d 947 (1998). 

"[T]he doctrine of res judicata in the habeas context 
must be read in conjunction with Practice Book § 23-
29 (3), which narrows its application." Kearney v. Com-
missioner of Correction, 113 Conn. App. 223, 235, 965 
A.2d 608 (2009). Practice Book § 23-29 provides in rele-
vant part: "The judicial authority may, at any time, upon 
its own motion or upon motion of the respondent, dis-
miss the petition, or any count thereof, if it determines 
that . . . (3) the petition presents the same ground as 
a prior petition previously denied and fails to state 
new facts or to proffer new evidence not reasonably 
available at the time of the prior petition . . . ." Thus, 
a subsequent petition "alleging the same ground as a 
previously denied petition will elude dismissal if it 
alleges grounds not actually litigated in the earlier peti-
tion and if it alleges new facts or proffers new evidence 
not reasonably available at the time of the earlier peti-
tion." Kearney v. Commissioner of Correction, supra, 
235. "In this context, a ground has been defined as 
sufficient legal basis for granting the relief sought." 
(Internal quotation marks omitted.) Id. In other words, 
"an applicant must show that his application does, 
indeed, involve a different legal ground, not merely 
a verbal reformulation of the same ground." (Internal 
quotation marks omitted.) Carter v. Commissioner of 
Correction, supra, 133 Conn. App. 394. 

On appeal, the petitioner claims that the habeas court 
erroneously applied the res judicata doctrine to dismiss 
his various ineffective assistance of counsel claims 
"relating to LeVasseur's identification in counts one, 
two, and three of the operative petition . . . ." The 
petitioner argues that LeVasseur's identification of the 
petitioner previously was never raised and litigated, and 
that the habeas court dismissed other claims in counts 
one and three on the basis of res judicata, despite 
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(Citations omitted.) James L. v. Commissioner of Cor-
rection, 245 Conn. 132, 141, 712 A.2d 947 (1998).

‘‘[T]he doctrine of res judicata in the habeas context
must be read in conjunction with Practice Book § 23-
29 (3), which narrows its application.’’ Kearney v. Com-
missioner of Correction, 113 Conn. App. 223, 235, 965
A.2d 608 (2009). Practice Book § 23-29 provides in rele-
vant part: ‘‘The judicial authority may, at any time, upon
its own motion or upon motion of the respondent, dis-
miss the petition, or any count thereof, if it determines
that . . . (3) the petition presents the same ground as
a prior petition previously denied and fails to state
new facts or to proffer new evidence not reasonably
available at the time of the prior petition . . . .’’ Thus,
a subsequent petition ‘‘alleging the same ground as a
previously denied petition will elude dismissal if it
alleges grounds not actually litigated in the earlier peti-
tion and if it alleges new facts or proffers new evidence
not reasonably available at the time of the earlier peti-
tion.’’ Kearney v. Commissioner of Correction, supra,
235. ‘‘In this context, a ground has been defined as
sufficient legal basis for granting the relief sought.’’
(Internal quotation marks omitted.) Id. In other words,
‘‘an applicant must show that his application does,
indeed, involve a different legal ground, not merely
a verbal reformulation of the same ground.’’ (Internal
quotation marks omitted.) Carter v. Commissioner of
Correction, supra, 133 Conn. App. 394.

On appeal, the petitioner claims that the habeas court
erroneously applied the res judicata doctrine to dismiss
his various ineffective assistance of counsel claims
‘‘relating to LeVasseur’s identification in counts one,
two, and three of the operative petition . . . .’’ The
petitioner argues that LeVasseur’s identification of the
petitioner previously was never raised and litigated, and
that the habeas court dismissed other claims in counts
one and three on the basis of res judicata, despite
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acknowledging that many of the claims brought in the 
operative petition were factually distinct from those 
previously raised. He essentially argues that because 
his allegation of ineffective assistance of his various 
counsel is premised on factual allegations different 
from those pleaded in his previous petitions, the claims 
are not improperly successive. 

This court, however, flatly has rejected this argument 
on numerous occasions. See, e.g., Gudino v. Commis-
sioner of Correction, 191 Conn. App. 263, 272, 214 A.3d 
383, cert. denied, 333 Conn. 924, 218 A.3d 67 (2019) ("in 
the absence of allegations and facts not reasonably 
available to the petitioner at the time of the original 
petition or a claim for different relief, a subsequent 
claim of ineffective assistance directed against the same 
counsel is subject to dismissal as improperly succes-
sive"); Damato v. Commissioner of Correction, 156 
Conn. App. 165, 174, 113 A.3d 449 ("the grounds that 
the petitioner asserted are identical in that each alleges 
ineffective assistance of counsel, and, therefore, the 
habeas petition was properly dismissed" (internal quo-
tation marks omitted)), cert. denied, 317 Conn. 902, 114 
A.3d 167 (2015). 

For example, in Damato v. Commissioner of Correc-
tion, supra, 156 Conn. App. 174, the petitioner argued 
that, although his claim of ineffective assistance against 
trial counsel had been considered previously, the allega-
tions in support of his new claim of ineffective assis-
tance were different. In addressing the petitioner's argu-
ment, this court explained that, "[a]lthough we recognize 
that the petitioner sets forth different allegations in 
support of his claim of ineffective assistance, the claim 
still is one of ineffective assistance of counsel involving 
[trial counsel]." (Emphasis in original.) Id. This court 
concluded that res judicata barred the petitioner's suc-
cessive petition. Id. 
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acknowledging that many of the claims brought in the
operative petition were factually distinct from those
previously raised. He essentially argues that because
his allegation of ineffective assistance of his various
counsel is premised on factual allegations different
from those pleaded in his previous petitions, the claims
are not improperly successive.

This court, however, flatly has rejected this argument
on numerous occasions. See, e.g., Gudino v. Commis-
sioner of Correction, 191 Conn. App. 263, 272, 214 A.3d
383, cert. denied, 333 Conn. 924, 218 A.3d 67 (2019) (‘‘in
the absence of allegations and facts not reasonably
available to the petitioner at the time of the original
petition or a claim for different relief, a subsequent
claim of ineffective assistance directed against the same
counsel is subject to dismissal as improperly succes-
sive’’); Damato v. Commissioner of Correction, 156
Conn. App. 165, 174, 113 A.3d 449 (‘‘the grounds that
the petitioner asserted are identical in that each alleges
ineffective assistance of counsel, and, therefore, the
habeas petition was properly dismissed’’ (internal quo-
tation marks omitted)), cert. denied, 317 Conn. 902, 114
A.3d 167 (2015).

For example, in Damato v. Commissioner of Correc-
tion, supra, 156 Conn. App. 174, the petitioner argued
that, although his claim of ineffective assistance against
trial counsel had been considered previously, the allega-
tions in support of his new claim of ineffective assis-
tance were different. In addressing the petitioner’s argu-
ment, this court explained that, ‘‘[a]lthough we recognize
that the petitioner sets forth different allegations in
support of his claim of ineffective assistance, the claim
still is one of ineffective assistance of counsel involving
[trial counsel].’’ (Emphasis in original.) Id. This court
concluded that res judicata barred the petitioner’s suc-
cessive petition. Id.
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Here, the petitioner attempts to construe narrowly 
the ground for counts one, two, and three of his petition 
as claims "regarding LeVasseur's identification" and 
"factually distinct from those previously raised" but 
ignores the fact that these allegations are used to sup-
port claims of ineffective assistance of trial, appellate, 
and first habeas counsel, which he already has raised 
in his first and third habeas petitions. 

To be sure, the petitioner's first habeas petition was 
filed on July 2, 1991, claiming that he received ineffec-
tive assistance of counsel at his criminal trial. See 
Tatum v. Warden, Docket No. CV-911263, 1999 WL 
130324 (Conn. Super. March 3, 1999), affd, 66 Conn. 
App. 61, 783 A.2d 1151 (2001). On November 24, 1997, 
the petitioner filed an amended petition alleging a litany 
of instances of Attorney Thomas McDonough's lack of 
skill and diligence in representing him at trial, including, 
among other things, that McDonough had a wealth of 
available information from which to construct a case 
of third-party culpability or misidentification but failed 
to use properly this information at trial. The habeas 
court, Zarella, J., dismissed the petition on March 3, 
1999, concluding that McDonough "adequately investi-
gated the facts surrounding the crimes committed and 
defended the petitioner in a manner that meets the 
standard of a reasonably competent criminal defense 
attorney." Id., *13. 

The petitioner's third petition for a writ of habeas 
corpus was filed on August 18, 2003, and subsequently 
was amended on June 23, 2009. See Tatum v. Warden, 
Docket No. CV-03-004175-S, 2010 WL 1565487 (Conn. 
Super. March 23, 2010), appeal dismissed, 135 Conn. 
App. 901, 40 A.3d 824, cert. denied, 305 Conn. 912, 45 
A.3d 98 (2012). The habeas court, Nazzaro, J., explained 
that the petitioner's third amended petition contained 
numerous claims, including an assertion of various due 
process violations, right to counsel implications and, 
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Here, the petitioner attempts to construe narrowly
the ground for counts one, two, and three of his petition
as claims ‘‘regarding LeVasseur’s identification’’ and
‘‘factually distinct from those previously raised’’ but
ignores the fact that these allegations are used to sup-
port claims of ineffective assistance of trial, appellate,
and first habeas counsel, which he already has raised
in his first and third habeas petitions.

To be sure, the petitioner’s first habeas petition was
filed on July 2, 1991, claiming that he received ineffec-
tive assistance of counsel at his criminal trial. See
Tatum v. Warden, Docket No. CV-911263, 1999 WL
130324 (Conn. Super. March 3, 1999), aff’d, 66 Conn.
App. 61, 783 A.2d 1151 (2001). On November 24, 1997,
the petitioner filed an amended petition alleging a litany
of instances of Attorney Thomas McDonough’s lack of
skill and diligence in representing him at trial, including,
among other things, that McDonough had a wealth of
available information from which to construct a case
of third-party culpability or misidentification but failed
to use properly this information at trial. The habeas
court, Zarella, J., dismissed the petition on March 3,
1999, concluding that McDonough ‘‘adequately investi-
gated the facts surrounding the crimes committed and
defended the petitioner in a manner that meets the
standard of a reasonably competent criminal defense
attorney.’’ Id., *13.

The petitioner’s third petition for a writ of habeas
corpus was filed on August 18, 2003, and subsequently
was amended on June 23, 2009. See Tatum v. Warden,
Docket No. CV-03-004175-S, 2010 WL 1565487 (Conn.
Super. March 23, 2010), appeal dismissed, 135 Conn.
App. 901, 40 A.3d 824, cert. denied, 305 Conn. 912, 45
A.3d 98 (2012). The habeas court, Nazzaro, J., explained
that the petitioner’s third amended petition contained
numerous claims, including an assertion of various due
process violations, right to counsel implications and,
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as applicable here, claims regarding the "ineffective 
assistance by criminal trial, appellate, prior habeas cor-
pus and habeas corpus appellate counsel." Id., *1. The 
petitioner argued that Attorneys Sally King, Alicia Dav-
enport, and Steven Barry, who represented the peti-
tioner in his direct appeal, failed to bring a claim under 
State v. Golding, 213 Conn. 233, 239-40, 567 A.2d 823 
(1989), challenging the trial court's intent instruction 
as embracing both specific and general intent. Tatum 
v. Warden, supra, 2010 WL 1565487, *9. The habeas 
court disagreed, concluding that the petitioner failed 
to demonstrate how appellate counsel "somehow ren-
dered ineffective assistance . . . ." Id., *11. The habeas 
court similarly concluded that the petitioner failed to 
demonstrate how Attorney R. Bruce Lorenzen, his first 
habeas counsel, rendered deficient performance. Id., 
*2, 12. 

Turning our attention to count one of petitioner's 
operative petition, the petitioner alleges that McDo-
nough, his criminal trial counsel, was ineffective in his 
representation. The petitioner's allegations largely 
implicate the identification of the petitioner as the 
shooter, including, among other things, allegations that 
trial counsel failed to cross-examine adequately both 
Lombardo and LaVasseur about variables that could 
have affected their ability to perceive, remember, and 
identify him as the shooter; failed to make an adequate 
record of how many identification procedures Lom-
bardo had participated in, or how many times he had 
been shown photographs of the petitioner prior to the 
probable cause hearing; and failed to consult with an 
eyewitness identification expert who would have aided 
in his trial preparation. In count two, the petitioner 
alleges, inter alia, that King, Davenport, and Barry, who 
represented him in his direct appeal, rendered ineffec-
tive assistance by failing to claim that the petitioner's 
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as applicable here, claims regarding the ‘‘ineffective
assistance by criminal trial, appellate, prior habeas cor-
pus and habeas corpus appellate counsel.’’ Id., *1. The
petitioner argued that Attorneys Sally King, Alicia Dav-
enport, and Steven Barry, who represented the peti-
tioner in his direct appeal, failed to bring a claim under
State v. Golding, 213 Conn. 233, 239–40, 567 A.2d 823
(1989), challenging the trial court’s intent instruction
as embracing both specific and general intent. Tatum
v. Warden, supra, 2010 WL 1565487, *9. The habeas
court disagreed, concluding that the petitioner failed
to demonstrate how appellate counsel ‘‘somehow ren-
dered ineffective assistance . . . .’’ Id., *11. The habeas
court similarly concluded that the petitioner failed to
demonstrate how Attorney R. Bruce Lorenzen, his first
habeas counsel, rendered deficient performance. Id.,
*2, 12.

Turning our attention to count one of petitioner’s
operative petition, the petitioner alleges that McDo-
nough, his criminal trial counsel, was ineffective in his
representation. The petitioner’s allegations largely
implicate the identification of the petitioner as the
shooter, including, among other things, allegations that
trial counsel failed to cross-examine adequately both
Lombardo and LaVasseur about variables that could
have affected their ability to perceive, remember, and
identify him as the shooter; failed to make an adequate
record of how many identification procedures Lom-
bardo had participated in, or how many times he had
been shown photographs of the petitioner prior to the
probable cause hearing; and failed to consult with an
eyewitness identification expert who would have aided
in his trial preparation. In count two, the petitioner
alleges, inter alia, that King, Davenport, and Barry, who
represented him in his direct appeal, rendered ineffec-
tive assistance by failing to claim that the petitioner’s
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due process rights were violated by Lombardo's identifi-
cation of him at the probable cause hearing because it 
was unduly suggestive and insufficiently reliable, and 
by LeVasseur's "unduly suggestive and insufficiently 
reliable" "in-[court] and out-of-court identifications." 
Finally, in count three, the petitioner claims, inter alia, 
that Lorenzen, his first habeas counsel, rendered inef-
fective assistance of counsel by failing to challenge the 
effectiveness of trial and appellate counsel regarding 
Lombardo's and LeVasseur's identifications of him as 
the shooter. 

Although the petitioner may have set forth some dif-
fering factual allegations in support of his claims of 
ineffective assistance in his present petition, he cannot 
gainsay the fact that they are still claims of ineffective of 
assistance of counsel. See Alvarado v. Commissioner 
of Correction, 153 Conn. App. 645, 651, 103 A.3d 169 
("[i]dentical grounds may be proven by different factual 
allegations, supported by different legal arguments or 
articulated in different language" (internal quotation 
marks omitted)), cert. denied, 315 Conn. 910, 105 A.3d 
901 (2014). The petitioner makes no allegations in these 
counts that he is seeking different relief than the relief 
he sought in prior petitions alleging ineffective assis-
tance of counsel or that there are newly available facts 
or evidence not reasonably available at the time of 
his original petition. Accordingly, we conclude that the 
court properly declined to reach the merits of counts 
one, two, and three of the petitioner's successive peti-
tion because the doctrine of res judicata barred their 
consideration.' 

2 We note that, in addressing count two of the petitioner's petition, it 
appears that the habeas court initially recognized that it was a claim of 
ineffective assistance but then treated it as a freestanding due process claim. 
The court ultimately dismissed the allegation on the basis of res judicata, 
concluding that our Supreme Court had previously rejected the claim in the 
petitioner's direct appeal. Notwithstanding this oversight, we conclude that 
the habeas court properly dismissed count two on the basis of res judicata, 
albeit for a somewhat different reason. See Sanchez v. Commissioner of 
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allegations, supported by different legal arguments or
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901 (2014). The petitioner makes no allegations in these
counts that he is seeking different relief than the relief
he sought in prior petitions alleging ineffective assis-
tance of counsel or that there are newly available facts
or evidence not reasonably available at the time of
his original petition. Accordingly, we conclude that the
court properly declined to reach the merits of counts
one, two, and three of the petitioner’s successive peti-
tion because the doctrine of res judicata barred their
consideration.2

2 We note that, in addressing count two of the petitioner’s petition, it
appears that the habeas court initially recognized that it was a claim of
ineffective assistance but then treated it as a freestanding due process claim.
The court ultimately dismissed the allegation on the basis of res judicata,
concluding that our Supreme Court had previously rejected the claim in the
petitioner’s direct appeal. Notwithstanding this oversight, we conclude that
the habeas court properly dismissed count two on the basis of res judicata,
albeit for a somewhat different reason. See Sanchez v. Commissioner of
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II

The petitioner next claims that the court erroneously 
applied the doctrine of res judicata to his due process 
claim in count six and his "newly discovered evidence" 
claim in count seven of his operative petition, arguing 
that the claims have never been previously raised or 
litigated, and that the court improperly concluded that 
our Supreme Court's decisions in State v. Dickson, 
supra, 322 Conn. 410, and State v. Guilbert, supra, 306 
Conn. 218, do not apply retroactively to the petitioner's 
claims. The respondent disagrees, arguing that our 
Supreme Court explicitly held that the constitutional 
rule in Dickson did not apply retroactively on collateral 
review and that our jurisprudence forecloses Guilbert's 
retroactive application. We agree with the respondent. 

In count six of the operative complaint, the petitioner 
alleges that his due process rights under the fourteenth 
amendment to the United States constitution, and arti-
cle first, §§ 8 and 9, of the Connecticut constitution were 
violated, on the basis that the identification procedures 
used with certain witnesses were unduly suggestive and 
that the jury instructions were insufficient to educate 
jurors on the possibility of certain factors that can 
adversely impact eyewitness identification. He alleges 
that Guilbert and Dickson "should be retroactively 
applied to his case, and justice requires that he receive 
the benefit of those decisions." The habeas court dis-
missed count six on the basis of res judicata, concluding 
that the petitioner previously had raised and litigated 
in his direct appeal the due process claim concerning 
the identification procedures used at trial. 

In count seven, titled "Newly Discovered Evidence," 
the petitioner argues that scientific developments not 

Correction, 203 Conn. App. 752, 760-61, 250 A.3d 731 ("[i]t is axiomatic that 
[w]e may affirm a proper result of the trial court for a different reason" 
(internal quotation marks omitted)), cert. denied, 336 Conn. 946, 251 A.3d 
77 (2021). 

Page 121 of 148 

Page 18A CONNECTICUT LAW JOURNAL March 8, 2022

54 MARCH, 2022 211 Conn. App. 42

Tatum v. Commissioner of Correction

II

The petitioner next claims that the court erroneously
applied the doctrine of res judicata to his due process
claim in count six and his ‘‘newly discovered evidence’’
claim in count seven of his operative petition, arguing
that the claims have never been previously raised or
litigated, and that the court improperly concluded that
our Supreme Court’s decisions in State v. Dickson,
supra, 322 Conn. 410, and State v. Guilbert, supra, 306
Conn. 218, do not apply retroactively to the petitioner’s
claims. The respondent disagrees, arguing that our
Supreme Court explicitly held that the constitutional
rule in Dickson did not apply retroactively on collateral
review and that our jurisprudence forecloses Guilbert’s
retroactive application. We agree with the respondent.

In count six of the operative complaint, the petitioner
alleges that his due process rights under the fourteenth
amendment to the United States constitution, and arti-
cle first, §§ 8 and 9, of the Connecticut constitution were
violated, on the basis that the identification procedures
used with certain witnesses were unduly suggestive and
that the jury instructions were insufficient to educate
jurors on the possibility of certain factors that can
adversely impact eyewitness identification. He alleges
that Guilbert and Dickson ‘‘should be retroactively
applied to his case, and justice requires that he receive
the benefit of those decisions.’’ The habeas court dis-
missed count six on the basis of res judicata, concluding
that the petitioner previously had raised and litigated
in his direct appeal the due process claim concerning
the identification procedures used at trial.

In count seven, titled ‘‘Newly Discovered Evidence,’’
the petitioner argues that scientific developments not

Correction, 203 Conn. App. 752, 760–61, 250 A.3d 731 (‘‘[i]t is axiomatic that
[w]e may affirm a proper result of the trial court for a different reason’’
(internal quotation marks omitted)), cert. denied, 336 Conn. 946, 251 A.3d
77 (2021).
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reasonably available to the petitioner at the time of the 
prior proceedings demonstrate that no reasonable fact 
finder would find the petitioner guilty of murder. The 
petitioner requested that the court vacate or modify his 
conviction or sentence. The court indicated that it was 
unaware of a habeas claim named "newly discovered 
evidence" but interpreted it as a claim of actual inno-
cence. In discussing the claim, the court explained that 
"even giving the petitioner the benefit of the doubt the 
law requires, he is not actually claiming that there is 
`new' evidence, as in a previously undiscovered witness, 
an unknown video of the incident, or bodily fluids not 
previously subject to DNA testing." The court stated: 
"What the claim really amounts to is that subsequent 
developments in the science of eyewitness identifica-
tion have changed the information and instructions a 
jury can be given in a criminal trial and, if the jurors 
in the petitioner's trial were allowed to apply the `new' 
science and instructions to the same `old' evidence pre-
sented at the petitioner's trial, they may have viewed 
the testimony of the eyewitnesses who identified the 
petitioner differently and come to a different conclu-
sion." In construing count seven in conjunction with 
count six, the habeas court explained that the petitioner 
already had litigated the identification procedures in 
his direct appeal and that the doctrine of res judicata 
also prohibited the petitioner "from being able to reliti-
gate this issue by changing the facts to focus on the 
identification procedures used in connection with wit-
ness LaVasseur, because neither the grounds nor the 
requested relief is any different than the issue raised 
on appeal." The court emphasized that "the petitioner 
has not alleged a single new `fact' related to his case." 
The court then went on to find that nothing within the 
Guilbert or Dickson decisions indicate that they were 
to be retroactively applied or intended to provide an 
avenue for collateral relief. 
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his direct appeal and that the doctrine of res judicata
also prohibited the petitioner ‘‘from being able to reliti-
gate this issue by changing the facts to focus on the
identification procedures used in connection with wit-
ness LaVasseur, because neither the grounds nor the
requested relief is any different than the issue raised
on appeal.’’ The court emphasized that ‘‘the petitioner
has not alleged a single new ‘fact’ related to his case.’’
The court then went on to find that nothing within the
Guilbert or Dickson decisions indicate that they were
to be retroactively applied or intended to provide an
avenue for collateral relief.
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As we have stated, "conclusions reached by the trial 
court in its decision to dismiss [a] habeas petition are 
matters of law, subject to plenary review. . . . [If] the 
legal conclusions of the court are challenged, we must 
determine whether they are legally and logically correct 
. . . and whether they find support in the facts that 
appear in the record." (Internal quotation marks omit-
ted.) Boria v. Commissioner of Correction, 186 Conn. 
App. 332, 338, 199 A.3d 1127 (2018), cert. granted, 335 
Conn. 901, 225 A.3d 685 (2020). The issue of whether 
a judicial decision is retroactive is a question of law, 
also subject to plenary review. See, e.g., Garcia v. Com-
missioner of Correction, 147 Conn. App. 669, 674, 84 
A.3d 1, cert. denied, 312 Conn. 905, 93 A.3d 156 (2014). 
"To the extent that factual findings are challenged, this 
court cannot disturb the underlying facts found by the 
habeas court unless they are clearly erroneous." (Inter-
nal quotation marks omitted.) Boria v. Commissioner 
of Correction, supra, 338. 

On appeal, the petitioner argues that his claims have 
not been litigated previously because the "rationale for 
the Supreme Court's decision in [the petitioner's] direct 
appeal has since been rejected by both Guilbert and 
Dickson." He argues further that "[b]ecause [he] has 
never before raised a claim on the basis of the retroac-
tive application of these cases, any such claim was not 
previously litigated and is therefore not subject to res 
judicata." We disagree. 

A 

We first begin with a discussion of Dickson. In Dick-
son, our Supreme Court held that "first time in-court 
identifications, like in-court identifications that are 
tainted by an unduly suggestive out-of-court identifica-
tion, implicate due process protections and must be 
prescreened by the trial court." State v. Dickson, supra, 
322 Conn. 426. In reaching this conclusion, the court 
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legal conclusions of the court are challenged, we must
determine whether they are legally and logically correct
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A.3d 1, cert. denied, 312 Conn. 905, 93 A.3d 156 (2014).
‘‘To the extent that factual findings are challenged, this
court cannot disturb the underlying facts found by the
habeas court unless they are clearly erroneous.’’ (Inter-
nal quotation marks omitted.) Boria v. Commissioner
of Correction, supra, 338.

On appeal, the petitioner argues that his claims have
not been litigated previously because the ‘‘rationale for
the Supreme Court’s decision in [the petitioner’s] direct
appeal has since been rejected by both Guilbert and
Dickson.’’ He argues further that ‘‘[b]ecause [he] has
never before raised a claim on the basis of the retroac-
tive application of these cases, any such claim was not
previously litigated and is therefore not subject to res
judicata.’’ We disagree.

A

We first begin with a discussion of Dickson. In Dick-
son, our Supreme Court held that ‘‘first time in-court
identifications, like in-court identifications that are
tainted by an unduly suggestive out-of-court identifica-
tion, implicate due process protections and must be
prescreened by the trial court.’’ State v. Dickson, supra,
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explained that it was "hard-pressed to imagine how 
there could be a more suggestive identification proce-
dure than placing a witness on the stand in open court, 
confronting the witness with the person whom the state 
has accused of committing the crime, and then asking 
the witness if he can identify the person who committed 
the crime." (Emphasis in original.) Id., 423. The court 
explained that, "because the extreme suggestiveness 
and unfairness of a one-[on]-one in-court confrontation 
is so obvious, we find it likely that ajury would naturally 
assume that the prosecutor would not be allowed to 
ask the witness to identify the defendant for the first 
time in court unless the prosecutor and the trial court 
had good reason to believe that the witness would be 
able to identify the defendant in a nonsuggestive set-
ting." Id., 425. 

In arguing that first-time, in-court identifications are 
admissible, the state in Dickson raised numerous argu-
ments in support of its claim to the contrary. Id., 431. 
Of relevance to the present case, the state, relying on 
our Supreme Court's decision in the petitioner's direct 
appeal; see State v. Tatum, supra, 219 Conn. 721; argued 
that "in-court identifications do not violate due process 
principles because they are necessary and, relatedly, 
because there is no feasible alternative to them." State 
v. Dickson, supra, 322 Conn. 434. Our Supreme Court 
concluded that "the holding in Tatum that it was ̀ neces-
sary' for the state to present a first time in-court identifi-
cation of the defendant at the probable cause hearing 
must be overruled. We simply can perceive no reason 
why the state cannot attempt to obtain an identification 
using a lineup or photographic array before asking an 
eyewitness to identify the defendant in court. Although 
the state is not constitutionally required to do so, it 
would be absurd to conclude that the state can simply 
decline to conduct a nonsuggestive procedure and then 
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assume that the prosecutor would not be allowed to
ask the witness to identify the defendant for the first
time in court unless the prosecutor and the trial court
had good reason to believe that the witness would be
able to identify the defendant in a nonsuggestive set-
ting.’’ Id., 425.

In arguing that first-time, in-court identifications are
admissible, the state in Dickson raised numerous argu-
ments in support of its claim to the contrary. Id., 431.
Of relevance to the present case, the state, relying on
our Supreme Court’s decision in the petitioner’s direct
appeal; see State v. Tatum, supra, 219 Conn. 721; argued
that ‘‘in-court identifications do not violate due process
principles because they are necessary and, relatedly,
because there is no feasible alternative to them.’’ State
v. Dickson, supra, 322 Conn. 434. Our Supreme Court
concluded that ‘‘the holding in Tatum that it was ‘neces-
sary’ for the state to present a first time in-court identifi-
cation of the defendant at the probable cause hearing
must be overruled. We simply can perceive no reason
why the state cannot attempt to obtain an identification
using a lineup or photographic array before asking an
eyewitness to identify the defendant in court. Although
the state is not constitutionally required to do so, it
would be absurd to conclude that the state can simply
decline to conduct a nonsuggestive procedure and then
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claim that its own conduct rendered a first time in-
court identification necessary, thereby curing it of any 
constitutional infirmity." (Emphasis omitted.) Id., 435-
36. Having concluded that first-time, in-court identifica-
tions must be prescreened for admissibility by the trial 
court, the court went on to set forth the specific proce-
dures that the parties and the trial court must follow. 
Id., 444-52. 

In the present case, the petitioner argues that, 
"[a]lthough the retroactive application of the second 
part of the Dickson holding—the prophylactic rule—
has arguably been addressed . . . the court has not 
yet determined whether this new constitutional rule 
should be retroactive." Without clearly identifying what 
other constitutional rule the petitioner is referring to, 
he argues that he should receive the benefit of society's 
and our Supreme Court's changes in acceptance and 
understanding of eyewitness identification, although 
recognizing that Dickson's holding is "not necessarily 
a substantive `rule' as courts tend to interpret that 
phrase . . . ." He argues, without case law support, 
that applying Dickson retroactively is especially appro-
priate here because Dickson explicitly overruled the 
holding in the petitioner's direct appeal. He goes on to 
argue that the "prophylactic rule announced in Dickson, 
regarding the specific procedures surrounding first time 
in-court identifications, should also apply retroactively, 
as it is a watershed rule of criminal procedure." 

The respondent on the other hand argues that Dick-
son explicitly forecloses the petitioner's argument 
because it held that this constitutional rule did not apply 
retroactively on collateral review in that it was neither 
a substantive rule nor a watershed procedural rule. We 
agree with the respondent. 

Although it appears that the petitioner may be arguing 
that our Supreme Court did not address the retroactivity 
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claim that its own conduct rendered a first time in-
court identification necessary, thereby curing it of any
constitutional infirmity.’’ (Emphasis omitted.) Id., 435–
36. Having concluded that first-time, in-court identifica-
tions must be prescreened for admissibility by the trial
court, the court went on to set forth the specific proce-
dures that the parties and the trial court must follow.
Id., 444–52.

In the present case, the petitioner argues that,
‘‘[a]lthough the retroactive application of the second
part of the Dickson holding—the prophylactic rule—
has arguably been addressed . . . the court has not
yet determined whether this new constitutional rule
should be retroactive.’’ Without clearly identifying what
other constitutional rule the petitioner is referring to,
he argues that he should receive the benefit of society’s
and our Supreme Court’s changes in acceptance and
understanding of eyewitness identification, although
recognizing that Dickson’s holding is ‘‘not necessarily
a substantive ‘rule’ as courts tend to interpret that
phrase . . . .’’ He argues, without case law support,
that applying Dickson retroactively is especially appro-
priate here because Dickson explicitly overruled the
holding in the petitioner’s direct appeal. He goes on to
argue that the ‘‘prophylactic rule announced in Dickson,
regarding the specific procedures surrounding first time
in-court identifications, should also apply retroactively,
as it is a watershed rule of criminal procedure.’’

The respondent on the other hand argues that Dick-
son explicitly forecloses the petitioner’s argument
because it held that this constitutional rule did not apply
retroactively on collateral review in that it was neither
a substantive rule nor a watershed procedural rule. We
agree with the respondent.

Although it appears that the petitioner may be arguing
that our Supreme Court did not address the retroactivity
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of the constitutional rule that it promulgated in Dickson, 
such argument is meritless. Our Supreme Court explic-
itly addressed the applicability of its decision, stating: 
"[T]he new rule that we adopt today applies to the 
parties to the present case and to all pending cases. It 
is important to point out, however, that, in pending 
appeals involving this issue, the suggestive in-court 
identification has already occurred. Accordingly, if the 
reviewing court concludes that the admission of the 
identification was harmful, the only remedy that can 
be provided is a remand to the trial court for the purpose 
of evaluating the reliability and the admissibility of the 
in-court identification under the totality of the circum-
stances. . . . If the trial court concludes that the identi-
fication was sufficiently reliable, the trial court may 
reinstate the conviction, and no new trial would be 
required." (Citations omitted; emphasis omitted; foot-
notes omitted.) State v. Dickson, supra, 322 Conn. 450-
52. 

The court went on to address Dickson's applicability 
to collateral challenges. It stated: "The new rule would 
not apply, however, on collateral review. This question 
is governed by the framework set forth in Teague v. 
Lane, 489 U.S. 288, 109 S. Ct. 1060, 103 L. Ed. 2d 334 
(1989). See Casiano v. Commissioner of Correction, 
317 Conn. 52, 62, 115 A.3d 1031 (2015). Under Teague, 
a `new' constitutional rule, i.e., a rule that `was not 
dictated by precedent existing at the time the defen-
dant's conviction became final,' generally does not 
apply retroactively. . . . Id. There are two exceptions, 
however, to this general rule. Specifically, a new rule 
will apply retroactively if it is substantive or, if the new 
rule is procedural, when it is `a watershed [rule] of 
criminal procedure . . . implicit in the concept of 
ordered liberty . . . .' . . . Id., 63. Because the rule 
that we adopt in the present case is a new procedural 
rule, we must determine whether it is a watershed rule. 
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reinstate the conviction, and no new trial would be
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not apply, however, on collateral review. This question
is governed by the framework set forth in Teague v.
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a ‘new’ constitutional rule, i.e., a rule that ‘was not
dictated by precedent existing at the time the defen-
dant’s conviction became final,’ generally does not
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will apply retroactively if it is substantive or, if the new
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To be considered a watershed rule, the rule must Impli-
cat[e] the fundamental fairness and accuracy of [a] 
criminal proceeding'; . . . id.; or latter] our under-
standing of the bedrock procedural elements essential 
to the fairness of a proceeding . . . .' Id. Watershed 
rules `include those that raise the possibility that some-
one convicted with use of the invalidated procedure 
might have been acquitted otherwise.' . . . Id. The 
exception is `narrowly construed . . . and, in the 
twenty-five years since Teague was decided, [the United 
States Supreme Court] has yet to conclude that a new 
rule qualifies as watershed.' Id.; but see id., 64 (this 
court may construe Teague more liberally than United 
States Supreme Court); id., 69 (concluding that new 
procedural rule requiring individualized sentencing of 
juvenile before life sentence may be imposed is water-
shed rule under Teague). In the present case we con-
clude that the rule requiring prescreening of first-time, 
in-court identification does not fall within the narrow 
exception because: (1) as we have explained, the rule 
is prophylactic and a violation of the rule does not 
necessarily rise to the level of a due process violation; 
and (2) the rule is merely an incremental change in 
identification procedures. Cf. Beard v. Banks, 542 U.S. 
406, 419-20,124 S. Ct. 2504, 159 L. Ed. 2d 494 (2004) (the 
fact that a new rule removes some remote possibility 
of arbitrary infliction of the death sentence does not 
suffice to bring it within Teague's second exception'); 
id., 419 (although new rule was intended to enhance 
accuracy of capital sentencing, `because it effected an 
incremental change, [the United States Supreme Court] 
could not conclude that . . . [it was] an absolute pre-
requisite to fundamental fairness' . . . )." (Emphasis 
added.) State v. Dickson, supra, 322 Conn. 451 n.34. 

Contrary to the petitioner's assertions, it is clear from 
Dickson that the constitutional rule set forth therein 
was not intended to provide an avenue for collateral 
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relief. See id. ("[t]he new rule would not apply, however, 
on collateral review"); see also Bennett v. Commis-
sioner of Correction, 182 Conn. App. 541, 560, 190 A.3d 
877 (in Dickson, our Supreme Court "stated that its 
holding regarding prescreening was to apply only to 
future cases and pending related cases, and was not to 
be applied retroactively in habeas actions" (emphasis 
added)), cert. denied, 330 Conn. 910, 193 A.3d 50 (2018). 
Although our Supreme Court did reject and overrule 
the rationale it previously employed in State v. Tatum, 
supra, 219 Conn. 721 (decision resolving petitioner's 
direct appeal) in reaching its conclusion in Dickson, 
the petitioner has provided us with no authority, and 
we have found none, that suggests that the new rule in 
Dickson can apply retroactively to him on collateral 
review. We similarly reject his invitation to construe 
more narrowly our Supreme Court's retroactivity analy-
sis in footnote 34 of Dickson; see State v. Dickson, 
supra, 322 Conn. 451 n.34; "to apply only to the specific 
facts of the Dickson case." We remind him that our 
Supreme Court "has the final say on matters of Connect-
icut law and that the Appellate Court and Superior Court 
are bound by [its] precedent." Stuart v. Stuart, 297 
Conn. 26, 45-46, 996 A.2d 259 (2010). 

B 

We next turn to the petitioner's contention that Guilb-
ert applies retroactively on collateral attack and that 
he should receive the benefit of this decision. In Guilb-
ert, the defendant argued that the trial court improperly 
precluded him from presenting expert testimony on 
the fallibility of eyewitness identification testimony and 
asked our Supreme Court to overrule its decisions in 
State v. Kemp, 199 Conn. 473, 507 A.2d 1387 (1986), 
and State v. McClendon, 248 Conn. 572, 586, 730 A.2d 
1107 (1999), which "concluded that the average juror 
knows about the factors affecting the reliability of eye-
witness identification and that expert testimony on the 
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issue is disfavored because it invades the province of 
the jury to determine what weight to give the evidence." 
State v. Guilbert, supra, 306 Conn. 220-21. The court 
in Guilbert concluded that Kemp and McClendon were 
"out of step with the widespread judicial recognition 
that eyewitness identifications are potentially unrelia-
ble in a variety of ways unknown to the average juror." 
Id., 234. The court observed that "[t]his broad based 
judicial recognition tracks a near perfect scientific con-
sensus," and that "[t]he extensive and comprehensive 
scientific research, as reflected in hundreds of peer 
reviewed studies and meta-analyses, convincingly dem-
onstrates the fallibility of eyewitness identification tes-
timony and pinpoints an array of variables that are most 
likely to lead to a mistaken identification." (Footnote 
omitted.) Id., 234-36. The court concluded that "the 
reliability of eyewitness identifications frequently is not 
a matter within the knowledge of an average juror and 
that the admission of expert testimony on the issue 
does not invade the province of the jury to determine 
what weight to give the evidence. Many of the factors 
affecting the reliability of eyewitness identifications are 
either unknown to the average juror or contrary to 
common assumptions, and expert testimony is an effec-
tive way to educate jurors about the risks of misidentifi-
cation."3 (Footnote omitted.) Id., 251-52. 

3 On the basis of that comprehensive scientific research, the court listed 
a nonexclusive list of factors affecting the reliability of eyewitness identifica-
tions: "(1) there is at best a weak correlation between a witness' confidence 
in his or her identification and the identification's accuracy; (2) the reliability 
of an identification can be diminished by a witness' focus on a weapon; (3) 
high stress at the time of observation may render a witness less able to 
retain an accurate perception and memory of the observed events; (4) cross-
racial identifications are considerably less accurate than identifications 
involving the same race; (5) memory diminishes most rapidly in the hours 
immediately following an event and less dramatically in the days and weeks 
thereafter; (6) an identification may be less reliable in the absence of a 
double-blind, sequential identification procedure; (7) witnesses may develop 
unwarranted confidence in their identifications if they are privy to postevent 
or postidentification information about the event or the identification; and 
(8) the accuracy of an eyewitness identification may be undermined by 
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The court observed that "federal and state courts 
around the country have recognized that the methods 
traditionally employed for alerting juries to the fallibility 
of eyewitness identifications—cross-examination, clos-
ing argument and generalized jury instructions on the 
subject—frequently are not adequate to inform them 
of the factors affecting the reliability of such identifica-
tions." Id., 243. The court reiterated that "a trial court 
retains the discretion to decide whether, under the spe-
cific facts and circumstances presented, focused and 
informative jury instructions on the fallibility of eyewit-
ness identification evidence of the kind contemplated 
by the New Jersey Supreme Court in Henderson; see 
State v. Henderson, [208 N.J. 208, 283, 27 A.3d 872 
(2011)]; would alone be adequate to aid the jury in 
evaluating the eyewitness identification at issue." State 
v. Guilbert, supra, 306 Conn. 257-58. The court empha-
sized "that any such instructions should reflect the find-
ings and conclusions of the relevant scientific literature 
pertaining to the particular variable or variables at issue 
in the case," and rejected the "broad, generalized 
instructions on eyewitness identifications," which it 
previously approved in State v. Tatum, supra, 219 Conn. 
734-35. State v. Guilbert, supra, 258. 

On appeal, the petitioner argues that "[t]hese changes 
in scientific—and judicial—understanding of the flaws 
of eyewitness identification, and the new rules 
announced to reflect those changes, should apply retro-
actively here, and [that he] should receive the benefit 
of this decision." The petitioner categorizes Guilbert 
as setting forth "watershed procedural rules" and that 
retroactive application is appropriate here. We disagree. 

unconscious transference, which occurs when a person seen in one context 
is confused with a person seen in another." State v. Guilbert, supra, 306 
Conn. 253-54. The court concluded that these factors satisfy the test set 
forth in State v. Porter, 241 Conn. 57, 698 A.2d 739 (1997), cert. denied, 523 
U.S. 1058, 118 S. Ct. 1384, 140 L Ed. 2d 645 (1998), for the admissibility of 
scientific evidence. See State v. Guilbert, supra, 254. 
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announced to reflect those changes, should apply retro-
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is confused with a person seen in another.’’ State v. Guilbert, supra, 306
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There can be little dispute that Guilbert involved a 
nonconstitutional state evidentiary claim involving the 
reliability of eyewitness identifications. See State v. 
Guilbert, supra, 306 Conn. 265 n.45 ("[t]he defendant 
makes no claim—and there is no basis for such a claim 
—that the impropriety was of constitutional magni-
tude"). Although our Supreme Court has established 
"the general rule that `judgments that are not by their 
terms limited to prospective application are presumed 
to apply retroactively . . . to cases that are pending' "; 
State v. Hampton, 293 Conn. 435, 457, 462 n.16, 988 
A.2d 167 (2009); it generally does not permit complete 
retroactive application of these judgments on collateral 
review. Instead, our Supreme Court has clarified that 
"[c]omplete retroactive effect is most appropriate in 
cases that announce a new constitutional rule or a new 
judicial interpretation of a criminal statute." (Emphasis 
added; internal quotation marks omitted.) State v. 
Turner, 334 Conn. 660, 677 n.6, 224 A.3d 129 (2020), 
quoting State v. Ryerson, 201 Conn. 333, 339, 514 A.2d 
337 (1986); see also Luurtsema v. Commissioner of 
Correction, 299 Conn. 740, 764, 12 A.3d 817 (2011) (full 
retroactivity for new judicial interpretation of criminal 
statute); Johnson v. Warden, 218 Conn. 791, 798, 591 
A.2d 407 (1991) ("there is nothing in Teague or Griffith 
[v. Kentucky, 479 U.S. 314, 322-23, 107 S. Ct. 708, 93 L. 
Ed. 2d 649 (1987)]), that suggests that nonconstitutional 
rules of criminal procedure are to be given retroactive 
effect"). 

Here, because Guilbert did not announce a new con-
stitutional rule or a new judicial interpretation of a 
criminal statute, complete retroactive application is 
inappropriate. See, e.g., State v. Ryerson, supra, 201 
Conn. 339. Accordingly, we conclude that the noncon-
stitutional evidentiary rule set forth in Guilbert does 
not apply retroactively on collateral review. 
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Our discussion, however, does not end there. Follow-
ing Guilbert, our Supreme Court decided State v. Har-
ris, 330 Conn. 91, 95, 191 A.3d 119 (2018), in which the 
defendant in that case argued that he was deprived of 
his right to due process under the federal and state 
constitutions when the trial court denied his motion 
to suppress an out-of-court and subsequent in-court 
identification of him by an eyewitness to the crimes of 
which the defendant was convicted. The court con-
cluded that, for purposes of the federal constitution, 
the defendant was not entitled to suppression of the 
identifications in question. Id., 96. In regard to the state 
constitution claim, however, the court concluded "that 
the due process guarantee of the state constitution in 
article first, § 8, provides somewhat broader protection 
than the federal constitution with respect to the admis-
sibility of eyewitness identification testimony . . . ." 
(Footnote omitted.) Id. In concluding that the federal 
analysis set forth in Neil v. Biggers, 409 U.S. 188, 196-97, 
93 S. Ct. 375, 34 L. Ed. 2d 401 (1972), was inadequate 
to prevent the admission of unreliable identifications 
that are tainted by an unduly suggestive procedure for 
purposes of our state constitution, it adopted the Guilb-
ert framework, finding it "preferable . . . for state con-
stitutional as well as evidentiary claims involving the 
reliability of eyewitness identifications." State v. Har-
ris, supra, 120-21. As the respondent points out in his 
brief to this court, our Supreme Court essentially 
treated Guilbert as creating a new state constitutional 
rule of criminal procedure that safeguards the due pro-
cess protection against the admission of an unreliable 
identification. 

Even if we were to construe Guilbert, through the 
lens of Harris, as a "new" constitutional rule of criminal 
procedure, this rule still would not apply on collateral 
review. Our conclusion is informed by the framework 
set forth in Teague v. Lane, supra, 489 U.S. 288. See 
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Thiersaint v. Commissioner of Correction, 316 Conn. 
89, 112, 111 A.3d 829 (2015) (adopting Teague frame-
work). As already noted, it is well known that a new 
constitutional rule will not apply retroactively to cases 
on collateral review unless one of two exceptions apply: 
the rule is substantive or, if the new rule is procedural, 
it must be "a watershed [rule] of criminal procedure 
. . . implicit in the concept of ordered liberty . . . .11 

(Internal quotation marks omitted.) Casiano v. Com-
missioner of Correction, supra, 317 Conn. 63. 

Because the rule is clearly procedural as opposed to 
substantive, we must determine whether it is a "water-
shed" rule. The watershed exception "is reserved for 
those rules of criminal procedure implicating the funda-
mental fairness and accuracy of the criminal proceed-
ing. . . . Beyond fundamental fairness, the new rule 
also must constitute a procedure without which the 
likelihood of an accurate conviction is seriously dimin-
ished." (Citation omitted; internal quotation marks 
omitted.) Dyous v. Commissioner of Mental Health & 
Addiction Services, 324 Conn. 163, 181-82, 151 A.3d 
1247 (2016). "The United States Supreme Court has 
narrowly construed [the watershed] exception . . . ." 
Casiano v. Commissioner of Correction, supra, 317 
Conn. 63. In fact, "in the 32 years since Teague . . . 
the [United States Supreme Court] has never found that 
any new procedural rule actually satisfies that pur-
ported exception." (Emphasis in original.) Edwards v. 
Vannoy, U.S. , 141 S. Ct. 1547, 1555, 209 L. Ed. 
2d 651 (2021).4

In the present case, we conclude that the Guilbert 
framework for evaluating the reliability of an identifica-
tion that is the result of an unnecessarily suggestive 

4 In Edwards v. Vannoy, supra, 141 S. Ct. 1557, the United States Supreme 
Court recently observed that it "has flatly proclaimed on multiple occasions 
that the watershed exception is unlikely to cover any more new rules. Even 
32 years ago in Teague itself, the [c]ourt stated that it was `unlikely' that 
additional watershed rules would `emerge.' " 
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identification procedure, which was adopted by our 
Supreme Court in Harris, does not fall within the nar-
row watershed exception pursuant to Teague because, 
like in Dickson (1) this rule is "prophylactic and a viola-
tion of the rule does not necessarily rise to the level of 
a due process violation," and (2) the rule amounts to 
an incremental change in identification procedures. See 
State v. Dickson, supra, 322 Conn. 451 n.34. As the court 
in Harris explained, the adopted Guilbert framework 
will "enhance the accuracy of the constitutional inquiry 
into the reliability of an identification that has been 
tainted by improper state conduct" and allow the "relia-
bility analysis to evolve as the relevant science evolves." 
(Emphasis added.) State v. Harris, supra, 330 Conn. 
120-21. Accordingly, Guilbert does not apply on collat-
eral review for these reasons too. 

C 

In light of our conclusion that the rules announced 
in Dickson and Guilbert do not apply retroactively on 
collateral review, we conclude that the petitioner's 
count six and count seven claims were properly dis-
missed on the basis of res judicata. On his direct appeal 
before our Supreme Court, the petitioner argued that 
the trial court deprived him of his due process rights 
by allowing "the admission of an in-court identification 
of the [petitioner] after an unnecessarily suggestive pre-
trial identification procedure had been conducted 
. . . ." State v. Tatum, supra, 219 Conn. 723. The court 
concluded, inter alia, that the "identification of him at 
the probable cause hearing was not the result of an 
unnecessarily suggestive procedure." Id., 732. Because 
the petitioner previously has raised and litigated these 
claims pertaining to his identification, dismissal was 
appropriate. See Woods v. Commissioner of Correction, 
supra, 197 Conn. App. 612. 
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identification procedure, which was adopted by our
Supreme Court in Harris, does not fall within the nar-
row watershed exception pursuant to Teague because,
like in Dickson (1) this rule is ‘‘prophylactic and a viola-
tion of the rule does not necessarily rise to the level of
a due process violation,’’ and (2) the rule amounts to
an incremental change in identification procedures. See
State v. Dickson, supra, 322 Conn. 451 n.34. As the court
in Harris explained, the adopted Guilbert framework
will ‘‘enhance the accuracy of the constitutional inquiry
into the reliability of an identification that has been
tainted by improper state conduct’’ and allow the ‘‘relia-
bility analysis to evolve as the relevant science evolves.’’
(Emphasis added.) State v. Harris, supra, 330 Conn.
120–21. Accordingly, Guilbert does not apply on collat-
eral review for these reasons too.

C

In light of our conclusion that the rules announced
in Dickson and Guilbert do not apply retroactively on
collateral review, we conclude that the petitioner’s
count six and count seven claims were properly dis-
missed on the basis of res judicata. On his direct appeal
before our Supreme Court, the petitioner argued that
the trial court deprived him of his due process rights
by allowing ‘‘the admission of an in-court identification
of the [petitioner] after an unnecessarily suggestive pre-
trial identification procedure had been conducted
. . . .’’ State v. Tatum, supra, 219 Conn. 723. The court
concluded, inter alia, that the ‘‘identification of him at
the probable cause hearing was not the result of an
unnecessarily suggestive procedure.’’ Id., 732. Because
the petitioner previously has raised and litigated these
claims pertaining to his identification, dismissal was
appropriate. See Woods v. Commissioner of Correction,
supra, 197 Conn. App. 612.
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DI 

The petitioner's final claim is that the habeas court 
erred in denying count five of the operative petition, 
which alleged ineffective assistance against his third 
habeas counsel. Although the petitioner makes more 
than a dozen claims of ineffective assistance against 
his third habeas counsel, he takes issue with the court's 
determination as to two of them. He argues that count 
five should not have been denied because the habeas 
court erred (1) when it disposed of his ineffective assis-
tance claim by way of procedural default for his failure 
to allege and prove that his appellate counsel were 
ineffective for failing to challenge LeVasseur's identifi-
cation on the basis of due process, and (2) when it 
determined that his "third habeas counsel was not inef-
fective for failing to allege and prove a claim that trial 
counsel was ineffective for failing to investigate and 
present a defense of third-party culpability." For the 
reasons discussed herein, we conclude denial of count 
five was proper. 

In the habeas court's memorandum of decision, the 
court addressed the petitioner's factual claim that his 
third habeas counsel, Paul Kraus, "was ineffective for 
failing to allege and prove that counsel who handled 
the petitioner's direct appeal . . . was ineffective for 
failing to argue that LaVasseur's identification of the 
petitioner violated his due process rights." The court 
stated in relevant part: "The court finds that the peti-
tioner has procedurally defaulted on this claim. . . . If 
the petitioner desired, all of the information necessary 
to challenge LaVasseur's identification on appeal was 
available at the time the petitioner raised similar chal-
lenges to Lombardo's identification. Appellate counsel 
was not called to testify, so the reason[s] he chose only 
to attack only Lombardo's identification are unknown. 
The petitioner also failed to present any other substan-
tive evidence of the alleged viability of raising claims, 
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III

The petitioner’s final claim is that the habeas court
erred in denying count five of the operative petition,
which alleged ineffective assistance against his third
habeas counsel. Although the petitioner makes more
than a dozen claims of ineffective assistance against
his third habeas counsel, he takes issue with the court’s
determination as to two of them. He argues that count
five should not have been denied because the habeas
court erred (1) when it disposed of his ineffective assis-
tance claim by way of procedural default for his failure
to allege and prove that his appellate counsel were
ineffective for failing to challenge LeVasseur’s identifi-
cation on the basis of due process, and (2) when it
determined that his ‘‘third habeas counsel was not inef-
fective for failing to allege and prove a claim that trial
counsel was ineffective for failing to investigate and
present a defense of third-party culpability.’’ For the
reasons discussed herein, we conclude denial of count
five was proper.

In the habeas court’s memorandum of decision, the
court addressed the petitioner’s factual claim that his
third habeas counsel, Paul Kraus, ‘‘was ineffective for
failing to allege and prove that counsel who handled
the petitioner’s direct appeal . . . was ineffective for
failing to argue that LaVasseur’s identification of the
petitioner violated his due process rights.’’ The court
stated in relevant part: ‘‘The court finds that the peti-
tioner has procedurally defaulted on this claim. . . . If
the petitioner desired, all of the information necessary
to challenge LaVasseur’s identification on appeal was
available at the time the petitioner raised similar chal-
lenges to Lombardo’s identification. Appellate counsel
was not called to testify, so the reason[s] he chose only
to attack only Lombardo’s identification are unknown.
The petitioner also failed to present any other substan-
tive evidence of the alleged viability of raising claims,
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or the specific nature of the claims, that supposedly 
could have been brought to challenge LaVasseur's iden-
tification. Having failed to do so, the petitioner has 
failed to overcome the presumption that appellate coun-
sel's choice of issues to raise on appeal was based on 
sound appellate strategy." (Citation omitted.) 

On appeal, the petitioner argues that this claim as a 
matter of law cannot be barred by procedural default. 
The respondent agrees with the petitioner, conceding 
that "the petitioner was not required to make a thresh-
old showing of cause and prejudice as a predicate for 
alleging ineffective assistance of habeas counsel" in 
this instance. See, e.g., Johnson v. Commissioner of 
Correction, 285 Conn. 556, 570, 941 A.2d 248 (2008) 
(cause and prejudice test does not apply when peti-
tioner brought habeas claim alleging ineffective assis-
tance of trial counsel). Despite this misstep by the 
habeas court, the respondent argues that the habeas 
court was right to deny this claim but for the wrong 
reasons and argues that this court should affirm the 
habeas court's ruling on the alternative ground of collat-
eral estoppel.' We agree with the respondent. 

"The common-law doctrine of collateral estoppel, or 
issue preclusion, embodies a judicial policy in favor of 
judicial economy, the stability of former judgments and 
finality. . . . Collateral estoppel . . . is that aspect of 
res judicata which prohibits the relitigation of an issue 
when that issue was actually litigated and necessarily 
determined in a prior action between the same parties 
upon a different claim. . . . For an issue to be subject 
to collateral estoppel, it must have been fully and fairly 

5 Affirmance of a judgment on alternative grounds is proper when those 
grounds present pure questions of law, the record is adequate for review, 
and the petitioner will suffer no prejudice because he has the opportunity 
to respond to proposed alternative grounds in the reply brief. State v. Martin 
M., 143 Conn. App. 140, 151-53, 70 A.3d 135, cert. denied, 309 Conn. 919, 
70 A.3d 41 (2013). 
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or the specific nature of the claims, that supposedly
could have been brought to challenge LaVasseur’s iden-
tification. Having failed to do so, the petitioner has
failed to overcome the presumption that appellate coun-
sel’s choice of issues to raise on appeal was based on
sound appellate strategy.’’ (Citation omitted.)

On appeal, the petitioner argues that this claim as a
matter of law cannot be barred by procedural default.
The respondent agrees with the petitioner, conceding
that ‘‘the petitioner was not required to make a thresh-
old showing of cause and prejudice as a predicate for
alleging ineffective assistance of habeas counsel’’ in
this instance. See, e.g., Johnson v. Commissioner of
Correction, 285 Conn. 556, 570, 941 A.2d 248 (2008)
(cause and prejudice test does not apply when peti-
tioner brought habeas claim alleging ineffective assis-
tance of trial counsel). Despite this misstep by the
habeas court, the respondent argues that the habeas
court was right to deny this claim but for the wrong
reasons and argues that this court should affirm the
habeas court’s ruling on the alternative ground of collat-
eral estoppel.5 We agree with the respondent.

‘‘The common-law doctrine of collateral estoppel, or
issue preclusion, embodies a judicial policy in favor of
judicial economy, the stability of former judgments and
finality. . . . Collateral estoppel . . . is that aspect of
res judicata which prohibits the relitigation of an issue
when that issue was actually litigated and necessarily
determined in a prior action between the same parties
upon a different claim. . . . For an issue to be subject
to collateral estoppel, it must have been fully and fairly

5 Affirmance of a judgment on alternative grounds is proper when those
grounds present pure questions of law, the record is adequate for review,
and the petitioner will suffer no prejudice because he has the opportunity
to respond to proposed alternative grounds in the reply brief. State v. Martin
M., 143 Conn. App. 140, 151–53, 70 A.3d 135, cert. denied, 309 Conn. 919,
70 A.3d 41 (2013).
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litigated in the first action. It also must have been actu-
ally decided and the decision must have been necessary 
to the judgment. . . . 

"An issue is actually litigated if it is properly raised 
in the pleadings or otherwise, submitted for determina-
tion, and in fact determined. . . . An issue is necessar-
ily determined if, in the absence of a determination of 
the issue, the judgment could not have been validly 
rendered . . . . [C]ollateral estoppel [is] based on the 
public policy that a party should not be able to relitigate 
a matter which it already has had an opportunity to 
litigate. . . . Stability in judgments grants to parties 
and others the certainty in the management of their 
affairs which results when a controversy is finally laid 
to rest." (Citation omitted; internal quotation marks 
omitted.) Johnson v. Commissioner of Correction, 
supra, 168 Conn. App. 310. 

In this appeal, the petitioner essentially argues that 
he should not be prevented from pursuing the claim 
that his third habeas counsel, Kraus, failed to allege 
and prove that appellate counsel, King, Barry, and Dav-
enport, were ineffective for failing to challenge LeVas-
seur's identification. Upon our review of the record, 
however, we conclude that the dispositive issue already 
has been litigated and, thus, is precluded by the doctrine 
of collateral estoppel. It previously has been determined 
that admission at trial of the identifications of the peti-
tioner were proper. For example, following his first 
habeas trial, the habeas court, Zarella, J., found that 
"the state's case was strong with regard to the identifica-
tion of the petitioner despite the initial misidentifica-
tions. Not only did LeVasseur and Lombardo identify 
the petitioner as being at the scene but a third person, 
[Charles] Wilson, who was also at the scene of the 
shooting told the police that he saw the gunman. 
Despite his reluctance to testify at the criminal trial 
and his claim of no present recollection, Wilson's sworn 
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litigated in the first action. It also must have been actu-
ally decided and the decision must have been necessary
to the judgment. . . .

‘‘An issue is actually litigated if it is properly raised
in the pleadings or otherwise, submitted for determina-
tion, and in fact determined. . . . An issue is necessar-
ily determined if, in the absence of a determination of
the issue, the judgment could not have been validly
rendered . . . . [C]ollateral estoppel [is] based on the
public policy that a party should not be able to relitigate
a matter which it already has had an opportunity to
litigate. . . . Stability in judgments grants to parties
and others the certainty in the management of their
affairs which results when a controversy is finally laid
to rest.’’ (Citation omitted; internal quotation marks
omitted.) Johnson v. Commissioner of Correction,
supra, 168 Conn. App. 310.

In this appeal, the petitioner essentially argues that
he should not be prevented from pursuing the claim
that his third habeas counsel, Kraus, failed to allege
and prove that appellate counsel, King, Barry, and Dav-
enport, were ineffective for failing to challenge LeVas-
seur’s identification. Upon our review of the record,
however, we conclude that the dispositive issue already
has been litigated and, thus, is precluded by the doctrine
of collateral estoppel. It previously has been determined
that admission at trial of the identifications of the peti-
tioner were proper. For example, following his first
habeas trial, the habeas court, Zarella, J., found that
‘‘the state’s case was strong with regard to the identifica-
tion of the petitioner despite the initial misidentifica-
tions. Not only did LeVasseur and Lombardo identify
the petitioner as being at the scene but a third person,
[Charles] Wilson, who was also at the scene of the
shooting told the police that he saw the gunman.
Despite his reluctance to testify at the criminal trial
and his claim of no present recollection, Wilson’s sworn
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statement to the police described the gunman to the 
jury as [six feet, three inches] and about 170 pounds. 
. . . This clearly would have eliminated Frazer as the 
shooter . . . ." (Citation omitted.) See Tatum v. War-
den, supra, 1999 WL 130324, *11. The habeas court 
further explained that, "[w]hile LeVasseur and Lom-
bardo had both initially identified Frazer as the perpe-
trator, there existed a plausible and simple explanation 
for that identification. Frazer had striking facial similari-
ties to the petitioner. However, when LeVasseur viewed 
Frazer in a lineup, he was eliminated as the perpetrator 
based upon his height." Id. As the habeas court after 
the first habeas trial explained, "While Frazer bore a 
striking facial resemblance to the petitioner, Frazer is 
approximately [five feet, three inches] or [five feet, four 
inches] tall and the petitioner is at least [six feet, one 
inch] tall." Id., *4. Additionally, "both witnesses prior 
to the events of February 25, 1988, had contact with 
both the petitioner and Frazer." Id., *11. 

This previous decision, supported by the facts in the 
record, in addition to our Supreme Court's decision 
in the petitioner's direct appeal, which addressed the 
constitutionality and appropriateness of the identifica-
tions in the case, demonstrate that the issue of LeVas-
seur's identification of the petitioner as the shooter was 
determined to be reliable and admissible at that time. 
These previous decisions rejected the argument that 
trial counsel was ineffective for failing to properly chal-
lenge the identifications of the petitioner as the shooter. 
Because this already litigated issue underlies and is 
determinative of the petitioner's current ineffective 
assistance claim against Kraus, we conclude that collat-
eral estoppel bars his claim. 

As a final task, we must address the petitioner's 
related argument that the habeas court improperly con-
cluded that Kraus provided effective assistance of coun-
sel although he failed to allege and prove a claim that 

Page 138 of 148 

Page 35ACONNECTICUT LAW JOURNALMarch 8, 2022

211 Conn. App. 42 MARCH, 2022 71

Tatum v. Commissioner of Correction

statement to the police described the gunman to the
jury as [six feet, three inches] and about 170 pounds.
. . . This clearly would have eliminated Frazer as the
shooter . . . .’’ (Citation omitted.) See Tatum v. War-
den, supra, 1999 WL 130324, *11. The habeas court
further explained that, ‘‘[w]hile LeVasseur and Lom-
bardo had both initially identified Frazer as the perpe-
trator, there existed a plausible and simple explanation
for that identification. Frazer had striking facial similari-
ties to the petitioner. However, when LeVasseur viewed
Frazer in a lineup, he was eliminated as the perpetrator
based upon his height.’’ Id. As the habeas court after
the first habeas trial explained, ‘‘While Frazer bore a
striking facial resemblance to the petitioner, Frazer is
approximately [five feet, three inches] or [five feet, four
inches] tall and the petitioner is at least [six feet, one
inch] tall.’’ Id., *4. Additionally, ‘‘both witnesses prior
to the events of February 25, 1988, had contact with
both the petitioner and Frazer.’’ Id., *11.

This previous decision, supported by the facts in the
record, in addition to our Supreme Court’s decision
in the petitioner’s direct appeal, which addressed the
constitutionality and appropriateness of the identifica-
tions in the case, demonstrate that the issue of LeVas-
seur’s identification of the petitioner as the shooter was
determined to be reliable and admissible at that time.
These previous decisions rejected the argument that
trial counsel was ineffective for failing to properly chal-
lenge the identifications of the petitioner as the shooter.
Because this already litigated issue underlies and is
determinative of the petitioner’s current ineffective
assistance claim against Kraus, we conclude that collat-
eral estoppel bars his claim.

As a final task, we must address the petitioner’s
related argument that the habeas court improperly con-
cluded that Kraus provided effective assistance of coun-
sel although he failed to allege and prove a claim that
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trial counsel was ineffective for failing to investigate 
and present a defense of third-party culpability. He 
argues that because "LeVasseur and Lombardo sepa-
rately identified Frazer within hours of the shooting, 
development of the third-party culpability claim in this 
case was critical." We are not convinced. 

We begin by setting forth our well settled standard of 
review governing ineffective assistance of counsel claims. 
"In a habeas appeal, this court cannot disturb the under-
lying facts found by the habeas court unless they are 
clearly erroneous, but our review of whether the facts 
as found by the habeas court constituted a violation of 
the petitioner's constitutional right to effective assis-
tance of counsel is plenary." (Internal quotation marks 
omitted.) McClean v. Commissioner of Correction, 103 
Conn. App. 254, 262, 930 A.2d 693 (2007), cert. denied, 
285 Conn. 913, 943 A.2d 473 (2008). 

"Furthermore, it is well established that [a] criminal 
defendant is constitutionally entitled to adequate and 
effective assistance of counsel at all critical stages of 
criminal proceedings. . . . This right arises under the 
sixth and fourteenth amendments to the United States 
constitution and article first, § 8, of the Connecticut 
constitution. . . . As enunciated in Strickland v. 
Washington, [466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. 
Ed. 2d 674 (1984)], this court has stated: It is axiomatic 
that the right to counsel is the right to the effective 
assistance of counsel. . . . A claim of ineffective assis-
tance of counsel consists of two components: a perfor-
mance prong and a prejudice prong. To satisfy the per-
formance prong . . . the petitioner must demonstrate 
that his attorney's representation was not reasonably 
competent or within the range of competence displayed 
by lawyers with ordinary training and skill in the crimi-
nal law. . . . To satisfy the prejudice prong, a claimant 
must demonstrate that there is a reasonable probability 
that, but for counsel's unprofessional errors, the result 
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trial counsel was ineffective for failing to investigate
and present a defense of third-party culpability. He
argues that because ‘‘LeVasseur and Lombardo sepa-
rately identified Frazer within hours of the shooting,
development of the third-party culpability claim in this
case was critical.’’ We are not convinced.

We begin by setting forth our well settled standard of
review governing ineffective assistance of counsel claims.
‘‘In a habeas appeal, this court cannot disturb the under-
lying facts found by the habeas court unless they are
clearly erroneous, but our review of whether the facts
as found by the habeas court constituted a violation of
the petitioner’s constitutional right to effective assis-
tance of counsel is plenary.’’ (Internal quotation marks
omitted.) McClean v. Commissioner of Correction, 103
Conn. App. 254, 262, 930 A.2d 693 (2007), cert. denied,
285 Conn. 913, 943 A.2d 473 (2008).

‘‘Furthermore, it is well established that [a] criminal
defendant is constitutionally entitled to adequate and
effective assistance of counsel at all critical stages of
criminal proceedings. . . . This right arises under the
sixth and fourteenth amendments to the United States
constitution and article first, § 8, of the Connecticut
constitution. . . . As enunciated in Strickland v.
Washington, [466 U.S. 668, 687, 104 S. Ct. 2052, 80 L.
Ed. 2d 674 (1984)], this court has stated: It is axiomatic
that the right to counsel is the right to the effective
assistance of counsel. . . . A claim of ineffective assis-
tance of counsel consists of two components: a perfor-
mance prong and a prejudice prong. To satisfy the per-
formance prong . . . the petitioner must demonstrate
that his attorney’s representation was not reasonably
competent or within the range of competence displayed
by lawyers with ordinary training and skill in the crimi-
nal law. . . . To satisfy the prejudice prong, a claimant
must demonstrate that there is a reasonable probability
that, but for counsel’s unprofessional errors, the result
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of the proceeding would have been different. . . . [I]n 
order to demonstrate that counsel's deficient perfor-
mance prejudiced his defense, the petitioner must 
establish that counsel's errors were so serious as to 
deprive the [petitioner] of . . . a trial whose result is 
reliable. . . . Because both prongs of Strickland must 
be demonstrated for the petitioner to prevail, failure to 
prove either prong is fatal to an ineffective assistance 
claim." (Citations omitted; internal quotation marks 
omitted.) Llera v. Commissioner of Correction, 156 
Conn. App. 421, 426-27, 114 A.3d 178, cert. denied, 317 
Conn. 907, 114 A.3d 1222 (2015). 

"[J]udicial scrutiny of counsel's performance must be 
highly deferential. . . . A fair assessment of attorney 
performance requires that every effort be made to elimi-
nate the distorting effects of hindsight, to reconstruct 
the circumstances of counsel's challenged conduct, and 
to evaluate the conduct from counsel's perspective at 
the time. Because of the difficulties inherent in making 
the evaluation, a court must indulge a strong presump-
tion that counsel's conduct falls within the wide range 
of reasonable professional assistance; that is, the [peti-
tioner] must overcome the presumption that, under the 
circumstances, the challenged action might be consid-
ered sound trial strategy. . . . In reconstructing the 
circumstances, a reviewing court is required not simply 
to give [counsel] the benefit of the doubt . . . but to 
affirmatively entertain the range of possible reasons 
. . . counsel may have had for proceeding as [he] did 

" (Internal quotation marks omitted.) Cancel v. 
Commissioner of Correction, 189 Conn. App. 667, 693, 
208 A.3d 1256, cert. denied, 332 Conn. 908, 209 A.3d 
644 (2019). "[S]trategic choices made after thorough 
investigation of law and facts relevant to plausible 
options are virtually unchallengeable . . . ." (Internal 
quotation marks omitted.) Gaines v. Commissioner of 
Correction, 306 Conn. 664, 680, 51 A.3d 948 (2012). 
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of the proceeding would have been different. . . . [I]n
order to demonstrate that counsel’s deficient perfor-
mance prejudiced his defense, the petitioner must
establish that counsel’s errors were so serious as to
deprive the [petitioner] of . . . a trial whose result is
reliable. . . . Because both prongs of Strickland must
be demonstrated for the petitioner to prevail, failure to
prove either prong is fatal to an ineffective assistance
claim.’’ (Citations omitted; internal quotation marks
omitted.) Llera v. Commissioner of Correction, 156
Conn. App. 421, 426–27, 114 A.3d 178, cert. denied, 317
Conn. 907, 114 A.3d 1222 (2015).

‘‘[J]udicial scrutiny of counsel’s performance must be
highly deferential. . . . A fair assessment of attorney
performance requires that every effort be made to elimi-
nate the distorting effects of hindsight, to reconstruct
the circumstances of counsel’s challenged conduct, and
to evaluate the conduct from counsel’s perspective at
the time. Because of the difficulties inherent in making
the evaluation, a court must indulge a strong presump-
tion that counsel’s conduct falls within the wide range
of reasonable professional assistance; that is, the [peti-
tioner] must overcome the presumption that, under the
circumstances, the challenged action might be consid-
ered sound trial strategy. . . . In reconstructing the
circumstances, a reviewing court is required not simply
to give [counsel] the benefit of the doubt . . . but to
affirmatively entertain the range of possible reasons
. . . counsel may have had for proceeding as [he] did
. . . .’’ (Internal quotation marks omitted.) Cancel v.
Commissioner of Correction, 189 Conn. App. 667, 693,
208 A.3d 1256, cert. denied, 332 Conn. 908, 209 A.3d
644 (2019). ‘‘[S]trategic choices made after thorough
investigation of law and facts relevant to plausible
options are virtually unchallengeable . . . .’’ (Internal
quotation marks omitted.) Gaines v. Commissioner of
Correction, 306 Conn. 664, 680, 51 A.3d 948 (2012).
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"[T]here are countless ways to provide effective assis-
tance in any given case. Even the best criminal defense 
attorneys would not defend a particular client in the 
same way." (Internal quotation marks omitted.) Mete-
trick v. Commissioner of Correction, 332 Conn. 615, 
637, 212 A.3d 678 (2019). 

For assessing claims of ineffective assistance based 
on the performance of prior habeas counsel, the Strick-
land standard "requires the petitioner to demonstrate 
that his prior habeas counsel's performance was inef-
fective and that this ineffectiveness prejudiced the peti-
tioner's prior habeas proceeding. . . . [T]he petitioner 
will have to prove that . . . prior habeas counsel, in 
presenting his claims, was ineffective and that effective 
representation by habeas counsel establishes a reason-
able probability that the habeas court would have found 
that he was entitled to reversal of the conviction and 
a new trial . . . . Therefore, as explained by our 
Supreme Court in Lozada v. Warden, 223 Conn. 834, 
613 A.2d 818 (1992), a petitioner claiming ineffective 
assistance of habeas counsel on the basis of ineffective 
assistance of [appellate] counsel must essentially sat-
isfy Strickland twice: he must prove both (1) that his 
appointed habeas counsel was ineffective, and (2) that 
his [trial] counsel was ineffective." (Citations omitted; 
internal quotation marks omitted.) Ham v. Commis-
sioner of Correction, 152 Conn. App. 212, 230, 98 A.3d 
81, cert. denied, 314 Conn. 932, 102 A.3d 83 (2014). 

At the heart of the petitioner's claim is his contention 
that Kraus was ineffective in failing to allege and prove 
a claim that trial counsel, McDonough, was ineffective 
in his investigation of a third-party suspect, namely, 
Frazer, and presentation of such defense based specifi-
cally on Frazer's culpability rather than generally on 
the misidentification of the petitioner. The petitioner 
makes various arguments that Kraus' performance was 
deficient as a result of not challenging trial counsel's 
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same way.’’ (Internal quotation marks omitted.) Mele-
trich v. Commissioner of Correction, 332 Conn. 615,
637, 212 A.3d 678 (2019).

For assessing claims of ineffective assistance based
on the performance of prior habeas counsel, the Strick-
land standard ‘‘requires the petitioner to demonstrate
that his prior habeas counsel’s performance was inef-
fective and that this ineffectiveness prejudiced the peti-
tioner’s prior habeas proceeding. . . . [T]he petitioner
will have to prove that . . . prior habeas counsel, in
presenting his claims, was ineffective and that effective
representation by habeas counsel establishes a reason-
able probability that the habeas court would have found
that he was entitled to reversal of the conviction and
a new trial . . . . Therefore, as explained by our
Supreme Court in Lozada v. Warden, 223 Conn. 834,
613 A.2d 818 (1992), a petitioner claiming ineffective
assistance of habeas counsel on the basis of ineffective
assistance of [appellate] counsel must essentially sat-
isfy Strickland twice: he must prove both (1) that his
appointed habeas counsel was ineffective, and (2) that
his [trial] counsel was ineffective.’’ (Citations omitted;
internal quotation marks omitted.) Ham v. Commis-
sioner of Correction, 152 Conn. App. 212, 230, 98 A.3d
81, cert. denied, 314 Conn. 932, 102 A.3d 83 (2014).

At the heart of the petitioner’s claim is his contention
that Kraus was ineffective in failing to allege and prove
a claim that trial counsel, McDonough, was ineffective
in his investigation of a third-party suspect, namely,
Frazer, and presentation of such defense based specifi-
cally on Frazer’s culpability rather than generally on
the misidentification of the petitioner. The petitioner
makes various arguments that Kraus’ performance was
deficient as a result of not challenging trial counsel’s
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alleged failure (1) to ask Frazer about certain state-
ments that were contained in his police statement, (2) 
to ask Frazer about his whereabouts on the night in 
question, (3) to question Frazer about certain equip-
ment that had been at Parrett's apartment, which would 
have given Frazer a reason to go to that apartment, and 
(4) to call Wilson, who witnessed the shooting, to testify 
about certain information in his police statement, 
including the statement that LeVasseur told him that 
"the man at the door was the `same [man] who had 
recently been arrested by the police.' " According to the 
petitioner, this information, combined with LeVasseur's 
and Lombardo's initial identifications of Frazer as the 
shooter, was sufficient to give a charge on third-party 
culpability. 

On the basis of our review of the record, we agree 
with the habeas court that the petitioner failed to suffi-
ciently demonstrate that the evidence was adequate 
to support a viable third-party culpability defense. See 
Santiago v. Commissioner of Correction, 87 Conn. App. 
568, 590, 867 A.2d 70 ("[w]ithout more, none of those 
statements contain sufficient substance to support a 
viable third-party culpability defense, particularly when 
taken in conjunction with the considerable evidence 
that instead implicated the petitioner"), cert. denied, 
273 Conn. 930, 873 A.2d 997 (2005). Although there is 
evidence from which a reasonable fact finder could find 
that Frazer, at some time prior to the day of the crime, 
was present at the apartment where the shooting 
occurred, the necessary factual nexus between the 
crime committed and Frazer is lacking. See State v. 
Arroyo, 284 Conn. 597, 610, 935 A.2d 975 (2007) ("[e]vi-
dence that would raise only a bare suspicion that a 
third party, rather than the defendant, committed the 
charged offense would not be relevant to the jury's 
determination"). The habeas court accurately noted 
that nothing, other than the initial misidentifications, 
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raised by the petitioner "connect[ed] [Frazer] to the 
apartment on the date of this incident." Moreover, cer-
tain statements made to the police by Wilson, who alleg-
edly witnessed the shooting, are no more supportive 
of such defense. As previously discussed, Wilson's state-
ment to police actually identified the shooter as being 
six feet, three inches tall, which effectively eliminated 
Frazer, who was five feet, three inches or five feet, four 
inches tall, as the shooter. Although there is no question 
that Lombardo and LeVasseur initially identified Frazer 
as the perpetrator, they corrected their initial identifica-
tions to identify the petitioner as the shooter. As the 
record demonstrates, there existed a plain explanation 
for that initial identification—Frazer had striking facial 
similarities to the petitioner. There was nothing more, 
however, that directly tied Frazer to the crime scene 
on the night in question. See, e.g., State v. Corley, 106 
Conn. App. 682, 690, 943 A.2d 501 ("although the pro-
posed evidence may have shown that [the third-party 
suspect] bore a physical resemblance to the defendant, 
there was no evidence that [the third-party suspect] and 
the other male were involved in the" crime committed), 
cert. denied, 287 Conn. 909, 950 A.2d 1285 (2008). 

Accordingly, we agree with the habeas court that the 
petitioner failed to demonstrate that his trial counsel 
was ineffective on this basis. Because the petitioner 
has failed to demonstrate that trial counsel was ineffec-
tive, the petitioner's claim necessarily fails against his 
third habeas counsel. 

The judgment is affirmed. 

In this opinion the other judges concurred. 
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PS C-210408 

EDGAR TATUM 

v. 

COMMISSIONER OP CORRECTION 

ORDER ON PETITION FOR CERTIFICATION TO APPEAL 

The petitioner Edgar Tatum's petition for certification to appeal from the 

Appellate Court, 211 Conn. App. 42 (AC 43581), is granted, limited to the following 

issue: 

"Did the Appellate Court incorrectly conclude that the habeas court had 

properly dismissed counts six and seven of the petitioner's operative, amended 

habeas petition on the ground that State v. Dickson, 322 Conn. 410, 141 Aid 810 

(2016), cert. denied, U.S. , 137 S. Ct. 2263, 198 L. Ed. 2d 713 (201 7), and 

State v. Guilbert, 306 Coon. 218, 49 A.3d 705 (2012), both of which overruled this 

court's rationale and holding regarding in-court identifications in the petitioner's 

direct appeal; see State v. Tatum, 219 Conn. 721, 595 A.2d 322 (1991); did not apply 

retroactively to the petitioner's case on collateral review?" 

ALEXANDER, J., did not participate in the consideration of or decision on this 
petition. 

_Kara E. Moreau, assigned counsel, and Emily C Kaas, assigned counsel, in support 
of the petition. 
James A. _Killen, senior assistant state's attorney, in opposition. 

Decided June 21, 2022 

Notice sent: June 22, 2022 

By the Court, 
/5/ 

Rene L. Robertson 
Deputy Chief Clerk 
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EDGAR TATUM 
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