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COMMONWEALTH . IN THE CQURT OF COMMON PLEAS OF
| - ' : CUMBERLAND COUNTY, PENNSYLVANIA
V. M . .
LARRY W, HUNTE . CP-21-CR-0003121-2021

IN RE: ONMNIBUS PRE-TRIAL MOTION

ORDER OF COURT

AND NOW, this /?_ﬁ é,ay of January, 2023, for the reasons set forth herein,
having determined that 75 Pa.C.S. §3755 violates the Fourth Amendment of the
Censtitut.ien"ef,the United States and Article |, Section 8 of the Constitution of
Pennsylvania, Defendant's Motion to Suppress blood test results is GRANTED. Further,
his Motion to Dismiss is GRANTED as to Counts 5 and 6 but otherwise DENIED.

By theCourt

Albert H. Masland, J.

Courtney Hair LaRue, Esquire
Office of the District Attorney

Edward F. Spreha, Jr., Esquire

For the Defendant
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COMMONWEALTH . _ : IN'THE CQURT OF COMMON PLEAS OF
| : CUMBERLAND COUNTY, PENNSYLVANIA

V.
LARRY W, HUNTE . . - . CP-21-CR-0003121-2021
IN RE: OMNIBUS PRE-TRIAL MOTION .

OPINION AND ORDER OF COURT .

Masland, ._J., Jar)uary 2_0, 2023:

L. INTRODUCTION.

Late in the evening of June. 7, 2021, Troopers German.and Gayewski of the
Pennsylvania State Police were called to-the scene of an accident on Newville Road in
West Pennsboro Township.1 Upon arrival, the Troop_e;§ pbse:r_ved_.t_wp individyals lying-on
the ground in the vicinity of a bédly damaged vel']icle_sf,-frqm yvhjph they hgd .a.pparenﬂy
been gjepte;i.?Strewn about that vehicle were several fentanyl patches and opened
alcohol contai.ners.3 “The ipdividuais \f'vere |dentified as the Defendant, Larry W. Hunte,
and a .female ;l)assenger \&Ho later succumbed to her injuries.

Noting the odor of alcohol about Deféndant, his slurred speech, and his admissions
that he was the driver and that he had been drinking, Trooper German opted to continue -
his investigation by following Defendant to Penn State Health Holy Spirit Medical Center
where he was being transported for treatment. Arriving at Defendant’s bedside and finding

him unconscious, the Trooper nonetheless read aloud the DL-26 form concerning the

1 Affidavlt of Probable Cause.
2'Hearing of September 12, 2022.
3.

4,




right to refuse blood testing.? He then proceeded to request that medical pers_onnel dravy
Defeﬁdantfg blood, submitting to the hospital a form labelled “Certification of Request for
Blood or }_Jrine Alcohol Testing,” which includes an acknowledgement by the Trooperthat
a "detef_mination of probable cause [as to DUI] has been established." Bloéd .\-Alzas t_hen
drawn _and tested, revealing the presence of alcohol and controlied subgtan.ce§.

Before us now is Defendant's Omnibus Pre-Trial Motion, filed February 22, 2022,
wherein Defendant seeks suppression of the results of the aforementioned blood draw
and dismissal bf certain charges related ther_eto.7 This matter was co‘ntinged_pending“
resolution of the appeal from the Superior Court's decision in Commonwealth v. Jones:
Williams, 237 A.3d 528 (Pa. Super. 2020) (hold.ing 75 Pa.C.S. §375§ unconstjtuﬁonal_)
(“Jones-Williams I"). The Supreme Court having reversed in Commonw_ealth_ V. _Joz_?e'._'s.'~
Williams, 279 A.3d 508 (Pa. 2022) (Superior Court erred in reaching constitutiongl
questién) (“Jones-Williams 1I"}), and the parties since having been heard and afforded an
oppértunity to sﬁbmit revised argument, the matter is ready for review.

The parties do not dispute that §3755 purports to authorize a warrantless, non-
consensual blood draw under the circumstances described supra, differiné o'nly'as to the
constitutionality of that provision. Defendant relies chiefly on Commonwealth v. Myers,
164 A.3d 1162 (Pa. 2017) (implied consent statute does not establish independent
exception to warrar:it requirement) (plurality as to same), while the Commonwealth reliés

on Commonwealth v. March, 154 A.3d 803 (Pa. Super. 2017) (approving warrantiess

@

5.
& Id. Commonwealth's Exhibit No. 1.

7 Counts ‘5 (75 Pa.C.S. §3802(c) Highest Rate of Alcohol), 6 (§3802(d)(1)(() Schedule | Drug), 7
(§3802(d)(1)(ili) Drug Metabolite), 8 (§3802(d)(2) Drug or Combination of Drugs), and 9 (§3802(c)(3)
Combination of Alcohol and One or More Drugs). _ o
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blood draw from unconscious DUI suspect on basis of §3755) (rev'd and remanded for
reconsideration in light of Myers). For'_th.'e'.,fol_lowing""reaspns, \A(é find that this matter
cannot be resolved'on npn—constitutidnal'-:gr_o_unds; and, fu!ly co§nizént o'f'odr Suprerﬁe
Court’s_ disapproval 'of the. querior Cqurt's consﬁtution_al hp!diqg in JOQ:QS‘-W!'I’/I'E{HS 'I, we
nonetheless echo the Superior Court in holdin_g §3755 unconstitutional und'er Myers.
. APPLICABILITY OF §3765. _ y
- Though the parties do not contest the applicabnity of §3755, It is necessary to begin
with a close reading of the statute, which provides, in reIeyanj,par_t, as follows:
If, as a result of a motor vehicle accident, the person who drove ... any
involved motor vehicle requires medical treatment il an emergency room of
a hospital and if probable cause exists to believe a violation of section 3802
.. was involved, the emergency room physician or his designee shall
promptly take bloqd samp|e§ from.[that pergon].
The plain language of this rather "inartfully drafted” legislation appéars to contemplate
medical personnel acting on their own initiative, but qur Courts have held that it also
authorizes the.drawing of blood at the request of a police officer where the staiutes
requirements are otherwisé satisfied.-Commonwealth v. Shaw, 770 A.2d 295, n. 3 (Pa.
- 2001). As described supra, it is undisputed that, as a result of a motor vehicle accident,
Defendant, who drove the involved vehicle, was transported to a hospital for emergency
medical freatment; that the facts known to Trooper German supported probable cause to
‘believe that Defendant was driving under the inﬂuence;.and that, on the basis of the same,
Trooper German requested that medical personnelldraw Defendant's blood.
Further, the facts before us can be readily distinguished from those.of Jones-

Williams I, wherein our Supreme Court found the record inadequate to demonstrate the

Commonwealth’s compliance with §3755 — a prerequisite to any constitutional analysis.




There, the defendant's blood was drawn prior to the investigating officer's ayrival at the
hospital and for reasons unclear.® Here, Defendant’s blood was drawn at _the requesf of
Trooper German. There, the officer made no mention of §3755. in his testimony
concerning the blood draw and provided the hospital with a form acknow!ed_gi_ng'that he
was ‘requesting this test in aécordance with 75 Pa.S.C.A. [sic] 1547." Here, Trooper
German testified that he requested the blood draw under the authority of §3755 and that
the aforementioned “Certification of Request for Blood or Urine Alcohol Testing” —
ambiguous on its face — was also predicated upon §3765.1° |

Itis true that Trooper German first read his unconscious suspect the DL-26 form,
which pertains to _§1547,_ k_)ut we’interpret this as a separate effort, who_ée failure then
prompted the Trooper to request the taking of Defendant's blood under an altemative
authority, i.e. §3755, as he testified.!! In summary, we agree with the parties that the
Commonwealth satisfied the requirements of §3755 and that Trooper German
consciously acted under the purported authority of the same. In the absence of any other
basis on which to reéolve the matter before us Barasch v. Bell Telephone Co. of
Pennsylvania; 605 A.2d 1198, ‘1203 (Pa. 1892) ("our courts should not decide
constitutional issues in cases which can properly be decided on non-constitutional

grounds”), we must now address Defendant's challenge to the statute’s constitutionality.

- 8 Jones-Wiltllams i, at 520,
9/d.
10 Hearing. The Commonwealth agrees as to the form, Brief In Opposition, filed October 27, 2022, at 5.

1 {t Is not entirely clear to us why the applicability of §3755 should turn on which statute the Trooper or form
contemplated, but Jones-Williams I, to which we must defer, emphasized such factors. It is one thing for
courts to interpret matters in the cool light of dawn; It is entirely another to expect such contemplation by
taw enforcement acting in the heat of the moment.
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Illl. CONSTITUTIONALITY OF §3755.

The law concerning the concept of "implied ;:onse_nt," both within and without this
Commonwealth, is not a shining model of clarity. However, an edifying consensus may
be emerging, endorsed by our Supreme Court in Myers, which provides in essence, that
(i) “implied consent” statutes purporting to create an.independent exception to the warrant
r_equirement are unconstitutional, while (ii) “implied consent’ statutes that_merely i_mpq_s_e
penalties for non-consent - where 'not inconsistent with Birchfield v. North -Daé(otq, 579
U.S. 438 (2016). (barring imposition of crimma_l pénalties for refusal) and re!a’ged

precedents — are constitutional, if confusingly labeled. Myers at 1174-5 (noting with

. approval a summary of the problem by the Court of Appeals of Wisconsin). .

Section- 3755 falls squarely within the first category. The Myers court was able to
preserve the constitutionality of §1547 by virtue of that provision’s express prohibition of
non-consensual blood draws and the attribution of its prefatory _‘_‘implied _consent”_

language to inartful construction - placing it in the second category. The same is not

- possible for §3755. It contains no equivalent to §1 547(b)(1) (‘[absent consent,] the testiﬁg_ '

shall not be conducted”). Rather, it expressfy “authorize[s] what the Fourth Amendment
[and] Article [, Section 8 would prohibit,” i.e. a warrantless search falling within no
recognized exception to the usual rule. Myers at 1173. Though reversed on other
grounds, our Superior Court in Jones-Williams | reached the same conclusion. Here,
however, given the clearer applicability of §3755 and the absence of any alternative basis
for disposition of the case, there is no escaping Defendant’s constitutional challenge. We
thus hold that the seizure of Defendant’s blood pursuant to §3755 violated his rights under

the Fourth Amendment of the United States Constitution and Article 1, ‘Section 8 of the

-5-




Constitution of this Commonwealth, such that the challenged test results must be
suppressed.!? |

IvV. MOTION TO DISMISS.

Finally, Defendant contends that, absent the inadmissible blood test resuits, the
Commonwealth is unable to establish a prima facie case for the several DUI charges that
require evidence of either drug consumption or a particular BAC, i.e. Counts 5 (75 Pa.C.S.
§3802(c) Highest Rate of Alcohol), 6 (§3802(d)(1)()) Schedule | Drug), 7 (§3802(d)(1)(iii)
Drug Metabolite), 8 (§3802(d)(2) Drug or Combination of Drugs), and 9 (§3802(d)(3)
Combination of Alcohol and One or More Drugs). We agree in part. The fentanyl patches
discovered at the scene provide the drug-related evidence required to sustain Counts 7,
8, and 9, but not (_Doun’r 8, as fentanyl is not a Schedule | substance. 35 P.S. §780-
104(2)(ii)(6). Nor, can BAC be established on the basis of the kind of evidence discussed
supra, e.g. slurred speech, and so we issue the following:

ORDER OF COURT

AND NOW, this _g_@__ﬁ{/dégy of January, 2023, for the reasons set forth herein,
having determined that 75 Pa.C.S. §3755 violates the Fourth Amendment of the
Constitution of the United States and Article |, Section 8 of the Constitution of
Pennsylvania, Defendant's Motion to Suppress blood test results is GRANTED. Further,
his Motion to Dismiss is GRANTED as to Counts 5 and 6 but otherwise DENIED.

B u

Alb%rt H.Wiasland, J.

12 |n the event that it should be determined that we, like the Superior Court in Jones-Willlams |, erred in
reaching the validity of §3755, we would observe that the seizure would be no less unconstitutional In the
absence of its purported statutory justification, such that the same result would be required.
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Courtney Hair LaRue, Esquire
Office of the District Attorney

Edward F. Spreha, Jr., Esquire
For the Defendant




