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I. INFORMATIONAL STATEMENT 

 

II. ANY RELATED OR PRIOR APPEAL  

 

CV-15-912 Interlocutory Appeal – Remanded 

CV-17-707 Dismissed – no final order 

 

II.  BASIS OF SUPREME COURT JURISDICTION (see Rule 1-2 (a)) 

(__) Check here if no basis for Supreme Court Jurisdiction is being asserted, 

or check below all applicable grounds on which Supreme Court Jurisdiction is 

asserted. 

(1) _X_ Construction of Constitution of Arkansas 

(2) ___ Death penalty, life imprisonment 

 (3) _ _ Extraordinary writs 

 (4) ___ Elections and election procedures 

 (5) ___ Discipline of attorneys 

 (6) ___ Discipline and disability of judges 

 (7) _X_ Previous appeal in Supreme Court 

 (8) ___ Appeal to Supreme Court by law 

 

III. NATURE OF APPEAL 

 (1) _X_ Administrative or regulatory action 

 (2) ___ Rule 37 

 (3) ___ Rule on Clerk 

 (4) ___ Interlocutory appeal 

 (5) ___ Usury 

 (6) ___ Products liability 

 (7) ___ Oil, gas, or mineral rights 

 (8) _X_ Torts 

 (9) ___ Construction of deed or will 

 (10) ___ Contract 

 (11) ___ Criminal 

 

On February 25, 2013, the North Little Rock City Council condemned a 

structure belonging to Convent Corporation (hereinafter “Convent”) and ordered 
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that the structure be demolished.   On March 27, 2013, Convent filed and perfected 

its appeal in circuit court pursuant to District Court Rule 9.   As part of its appeal, 

Convent asserted claims pursuant to 42 U.S.C. §§ 1983, 1985(3), 1986 and 1988 and 

the Arkansas Civil Rights Act, Ark. Code. Ann. § 16-23-101, et.seq., for violations 

of the Fifth, Fourth, and Fourteenth Amendments to the United States Constitution, 

Article 2, Sections 15 and 22 of the Arkansas Constitution, and a common law claim 

of Trespass.  Convent also sought a declaratory judgment that the City’s ordinance 

relating to condemnation proceedings is unconstitutional and invalid.  Convent also 

sought an injunctive relief barring the City from destroying or otherwise molesting 

or interfering with Convent’s use of its property, preventing the City from destroying 

any property that has been condemned pursuant to the City’s ordinance, and from 

condemning any additional properties or otherwise enforcing the City’s 

condemnation ordinance.  Convent also sought class certification on behalf of all  

owners of property within the City of North Little Rock whose property has been 

condemned pursuant to the City’s condemnation code.   

In an order dated February 3, 2015, the circuit court dismissed Convent’s 

claims holding that the appeal in circuit court pursuant to District Court Rule 9 is an 

administrative remedy that must be exhausted prior to bringing other claims.  The 

circuit court also denied Convent’s Motion for Class Certification.  Convent filed an 

interlocutory appeal and the Supreme Court remanded the case for further 
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consideration of the evidence submitted in support of Convent’s Motion for Class 

Certification. 

Convent next filed a Motion for Judgment on the Record, for Declaratory 

Judgment, and to Reinstate Claims.  In an Order dated May 11, 2017, the Circuit 

Court upheld the City Council’s determination that the property in question was a 

nuisance and denied Convent’s motion to reinstate its other claims.  The Circuit 

Court did not rule on Convent’s petition for declaratory judgment.  Convent moved 

for, and the Circuit Court granted voluntary dismissal of the declaratory judgment 

claim.   

 Convent next filed an appeal in this court concerning the Circuit Court’s order 

of February 2, 2015 denying its Motion for Judgment on the Pleadings, or in the 

Alternative, Motion for Summary Judgment; and the Court’s dismissal of Convent’s 

claims under 42 U.S.C. §§ 193, 1985(3), 1986, and 1988; the Arkansas Civil Rights 

Act; claims under both the United States and Arkansas Constitutions; its claim of 

trespass, and the denial of declaratory and injunctive relief.   This Court dismissed 

that appeal because the Circuit Court had reserved the issue of civil penalties and the 

Circuit Court had not ruled on Convent’s Petition for Declaratory Judgment.  

Convent then refiled its Petition for Declaratory Judgment in Circuit Court.  

The City withdrew its Motion to Enforce Fines and filed a Motion for Summary 

Judgment on Convent’s Motion for Declaratory Judgment. Convent filed a 
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Countermotion for Summary Judgment.   On December 11, 2019, the Circuit Court 

entered an order denying Convent’s Countermotion and granting the City’s Motion 

for Summary Judgment thereby denying Convent’s Motion for Declaratory 

Judgment.  On the City’s motion, the Circuit Court entered an order on January 13, 

2020 dismissing the City’s Motion to Enforce Fines with prejudice leaving no 

outstanding issues to be resolved.  The City demolished the structure at issue in this 

matter in January of 2020.  

Convent filed its Notice of Appeal on January 7, 2020.  Convent appeals the 

Circuit Court’s order of February 2, 2015 denying its Motion for Judgment on the 

Pleadings, or in the Alternative, Motion for Summary Judgment; and the Court’s 

dismissal of Convent’s claims under 42 U.S.C. §§ 193, 1985(3), 1986, and 1988; the 

Arkansas Civil Rights Act; claims under both the United States and Arkansas 

Constitutions; its claim of trespass, and the denial of declaratory and injunctive 

relief.   Convent specifically appeals the circuit court’s finding that an appeal in 

circuit court pursuant to District Court Rule 9 is an administrative remedy that must 

be exhausted prior to pursing other claims.  Convent also maintains that the circuit 

court should not have proceeded as if it was conducting an administrative proceeding 

on behalf of the City as this violates the Separation of Powers Clause of the Arkansas 

Constitution.  
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Convent also appeals the Circuit Court’s order of May 11, 2017 upholding the 

City Council’s administrative decision to condemn Convent’s property was 

supported by substantial evidence and was not arbitrary and capricious.   

Convent also appeals the Order of the Circuit Court entered June 18, 2019 

denying Plaintiff’s Renewed Motion to Strike Amended Answer. 

Finally, Convent also appeals the Order of the Circuit Court entered 

December 11, 2019 granting Defendants’ Motion for Summary Judgment, Denying 

Plaintiff’s Countermotion for Summary Judgment, and Dismissing Plaintiff’s 

Amended and Reinstated Petition for Declaratory Judgment. 

IV.  IS THE ONLY ISSUE ON APPEAL WHETHER THE EVIDENCE 

ISSUFFICIENT TO SUPPORT THE JUDGMENT? 

 No.  

V.  EXTRAORDINARY ISSUES. (Check if applicable, and discuss in 

PARAGRAPH 2 of the Jurisdictional Statement.) 

(_X_) appeal presents issue of first impression, 

(_   _) appeal involves issue upon which there is a perceived inconsistency in 

the decisions of the Court of Appeals or Supreme Court, 

(_X_) appeal involves federal constitutional interpretation, 

(_X_) appeal is of substantial public interest, 

(_X_) appeal involves significant issue needing clarification or development 

of the law, overruling of precedent, 

(_X_) appeal involves significant issue concerning construction of statute, 

ordinance, rule, or regulation. 

 

VI.  CONFIDENTIAL INFORMATION. 

 (1) Does the appeal involve confidential information as defined by Sections 

III(A)(11) and 

VII(A) of Administrative Order 19? 
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 ______Yes __X__ No 

 (2) If the answer is “yes,” then does this brief comply with Rule 4-1(d)? 

 _____ Yes _____ No  
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II.   JURISDICTIONAL STATEMENT 

 

The Orders of the Circuit Court dated February 2, 2015 and May 11, 2017 

disposed of all of claims except for a claim for Convent’s declaratory judgment 

action and the City’s Motion to Enforce Fines.  The Circuit Court’s Order entered 

December 11, 2019 disposed of Covent’s Motion for Declaratory Judgment.  The 

Circuit Court’s Order entered January 13, 2020 disposed of the City’s Motion to 

Enforce Fines leaving no outstanding issues to be resolved.   Because all claims have 

been ruled on by the Circuit Court, the Court has jurisdiction to review all prior 

orders in the case.  

Defendant appeals to the Arkansas Supreme Court which has jurisdiction 

pursuant to Rule 1-2(a)(1) as this matter involves interpretation of provisions of the 

Arkansas Constitution relating to due process, property rights, and separation of 

powers.  Specifically, this matter involves questions relating to the extent of due 

process protections required by the Arkansas Constitution in nuisance abatement 

actions, the extent of protection of property rights is afforded by the Arkansas 

Constitution in nuisance abatement actions, issues relating to notice and due process 

required prior to the seizure of a property, and whether the Separation of Powers 

Clause of the Arkansas Constitution permits a circuit court to conduct an 

administrative proceeding on behalf of a city.   A significant question involved here 

is whether a party is required to exhaust the judicial appeal pursuant to District Court 
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Rule 9 prior to bringing claims under the Arkansas Constitution.  Some of these 

issues are also issues of first impression such as the amount of protection afforded 

to a property owner in a nuisance abatement action by Article 2, Sections 15 and 22  

of the Arkansas Constitution.   Questions of first impression include whether “red-

tagging” of a property is a seizure pursuant to the Arkansas Constitution and, if so, 

what due process protections are required prior to such a seizure; whether the due 

process protections of the Arkansas Constitution require notice of specific violations 

in a nuisance abatement action; and whether due process requires that a property 

owner should be permitted to repair a property prior to condemnation.  

This matter also involves questions regarding federal constitutional 

interpretation relating to the extent of due process protections required by the United 

States Constitution in nuisance abatement actions, the extent of protection of 

property rights is afforded by the United States Constitution in nuisance abatement 

actions, issues relating to notice and due process required prior to the seizure of a 

property, and whether a party is required to exhaust a judicial remedy before 

bringing constitutional claims.   

The fact that the City uses a uniform nuisance abatement procedure and has 

condemned hundreds of properties in the last few years makes this an issue of 

substantial public interest.  Additionally, these issues are of interest to other 

municipalities who also condemn properties in nuisance abatement actions.   The 
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fact that Convent has sought declaratory and injunctive relief also makes this an 

issue of substantial public interest.1  

Some of the issues involved have not been clearly addressed in prior decisions 

of the appellate courts leading to some confusion and some inconsistencies.  There 

is a need to clarify the law on  these issues so that both municipalities and property 

owners have clear guidance relating to their rights and responsibilities in these types 

of actions.  This matter further involves substantial questions of law concerning the 

validity of the City’s nuisance abatement ordinance including whether the ordinance 

complies with the requirements of both the United States and Arkansas 

Constitutions. 

Finally, this matter involves the question of whether the City’s nuisance 

abatement code and procedures constitute a “Bill of Attainder” which is prohibited 

by both the United States and Arkansas Constitutions.  

  

 
1 See Cammack v. Chalmers, 680 S.W. 2d 689, 284 Ark. 161 (1984).  
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III. POINTS ON APPEAL 

 

1. Strict Scrutiny Standard of Review - The Arkansas Constitution requires that 

laws involving property rights be evaluated under the “strict scrutiny” standard 

and the ordinance at issue fails under that standard. 

 

Ark. Const. Art. 2, § 22 

Board of Trustees of the Univ. of Arkansas v. Andrews, 535 S.W.3d 616 (2018).   

 

2. Administrative agencies must provide Substantial Evidence to support their 

determinations. 

 

Arkansas Appraiser Licensing v. Quast, 2010 Ark. App. 511 (2010). 

Bryant v. Ark. Pub. Serv. Comm’n, 45 Ark.App. 56, 63, 871 S.W.2d 414 (1994). 

 

3. The Circuit Court’s determination that an appeal to circuit court pursuant to 

District Court Rule 9 is an “administrative remedy” that must be exhausted 

prior to asserting constitutional claims is contrary to established law, is clearly 

erroneous, and represents an abuse of discretion.  

 

Dove v. Parham, 181 F.Supp. 504, 512 (E.D.Ark 1960).   

City of Little Rock v. Alexander Apartments, LLC, 2020 Ark. 12, 10. 

 

4. The Circuit Court’s holding that a Rule 9 appeal is merely an extension of the 

City’s administrative procedure violates the separation of powers doctrine in 

Article 4, Section 2 of the Arkansas Constitution.  

 

Oates v. Rogers, 201 Ark. 335, 337-339,144 S.W.2d 457, 458 (1940) 

Spradlin v. Arkansas Ethics Com’n, 858 S.W.2d 684, 314 S.W.2d 684 (1993) 

 

5. While Plaintiff maintains that it has exhausted all remedies available at the 

administrative level, exhaustion of administrative remedies is not required prior 

to bringing claims pursuant to 42 U.S.C. § 1983 or the Arkansas Civil Rights 

Act.  

 

Patsy v. Bd. of Regents, 457 U.S. 496, 500-501, 102 S. Ct. 2557, 73 L. Ed. 2d 172 

(1982) 

https://advance.lexis.com/api/document/collection/cases/id/3S4X-5FV0-003B-S4KJ-00000-00?page=500&reporter=1100&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/3S4X-5FV0-003B-S4KJ-00000-00?page=500&reporter=1100&context=1000516


xv 
 

Harmon v. Jackson, 547 S.W.3d 686, 689 (Ark. 2018).  

6. The City failed to provide adequate notice, a meaningful hearing before an 

unbiased decision maker, or an opportunity to repair the property prior to 

seizure and condemnation of the property.  

 

United States v. James Daniel Good Real Prop., 510 U.S. 43, 53, 114 S.Ct. 492 

(1993) 

Connecticut v. Doehr, 501 U.S. 1, 11, 111 S.Ct. 2105  (1991), 

 

7. The City’s seizure of Convent’s property by red-tagging was without prior 

notice or hearing and was unreasonable.  

 

Franklin v. State, 267 Ark. 311, 590 S.W.2d 28 (1979). 

Soldal v. Cook County, Ill., 506 U.S. 56, 113, S.Ct. 538 (1992). 

 

8. The City failed to provide any notice, prior to the seizure of Convent’s property 

and failed to provide notice of specific violations or rights to appeal prior to 

condemnation of the property.  

 

In re Gault, 387 U.S. 1, 33, 87 S. Ct. 1428, 18 L. Ed. 2d 527 (1967)(emphasis 

added).  

Memphis Light, Gas & Water Div. v. Craft, 436 U.S. 1, 14-16, 56 L. Ed. 2d 30 

(1978). 

 

9. The City never afforded Convent an opportunity to repair its property prior to 

seizure and condemnation.  

 

Shaffer v. City of Atlanta, 154 S.E.2d 241, 223 Ga. 249 (Ga. 1967). 

City of Aurora v. Meyer, 230 N.E.2d 200, 38 Ill.2d 131 (Ill. 1967) 

 

10.  The City failed to provide a meaningful hearing  at which Convent could 

confront and cross examine witnesses prior to the seizure and condemnation of 

Convent’s property. 

 

Goldberg v. Kelly, 397 U.S. 254, 269, 90 S.Ct. 1011, 25 L.Ed. 287 (1970) 

Harness v. Arkansas PSC, 60 Ark. App. 265, 271 (1998) 

https://advance.lexis.com/api/document/collection/cases/id/3S4X-FXH0-003B-S4DJ-00000-00?page=33&reporter=1100&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/3S98-Y0C0-0039-40F6-00000-00?page=271&reporter=3043&context=1000516
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11. Convent was entitled to a predeprivation hearing before an unbiased 

decision  maker.  

 

Goldberg v. Kelly,  397 U.S. 254, 271, 90 S.Ct. 1011 (1970). 

Acme Brick Co. v. Missouri Pacific R. Co., 307 Ark. 363, 821 S.W.2d 7, 10 (1991).  
 

Denial of Convent’s Petition for Declaratory Judgment  

 

12.   The City’s ordinance contains important and material terms which are 

undefined and unconstitutionally vague. 

 

Sessions v. Dimaya, 138 S. Ct. 1204, 200 L.Ed.2d 549 (2018) 

Arkansas Tobacco Control Bd. v. Sitton, 357 Ark. 357, 166 S.W.3d 550 (2004). 

 

13. Because it is vague and not sufficiently specific, the City’s ordinance 

provides public officials with too much discretion and is, therefore, 

unconstitutional. 

 

Arkansas Tobacco Control Bd. v. Sitton, 357 Ark. 357, 166 S.W.3d 550 (2004). 

Johnson v. United States, 135 S. Ct. 2551, 192 L. Ed. 2d 569 (2015) 

 

14. The City’s ordinance results in Bills of Attainder and the Resolution 

regarding Plaintiff’s property is a Bill of Attainder. 

 

United States v. Brown, 381 U.S. 437, 85 S.Ct. 1707, 14 L.Ed.2d 484 (1965) 

Crain v. City of Mountain Home, 511 F.2d 726 (8th Cir. 1979).   

15. Convent’s Renewed Motion to Strike Amended Answer and Affirmative 

Defenses should have been granted.  

 

Ark. R. C. P 12(a)(3). 
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V.   ABSTRACT 

A. Meeting of North Little Rock City Council – Feb. 25, 2013 

Mr. Stevens: It’s my understanding that the damage is from vandalism and 

that the owners didn’t really know about this until the 

condemnation proceeding started.  Some people broke in, 

ripped out the wires in the ceiling for copper and the fell 

through the ceilings.  They just really left a mess.  But, most of 

the problems were cosmetic and the owners want to rehab the 

property.  They want to fix it up but are afraid to do so under a 

condemnation order because they are afraid whatever they do 

won’t be enough.  R 707. 

 The problem with the condemnation order is that under District 

Court Rule 9 we only have 30 days to appeal that order.  We 

would lose our right to appeal very quickly if the property is 

condemned.  The owners want to come up with a plan with  the 

City, postpone the condemnation vote and come up with a plan 

to rehab the building in agreement.  They had talked with Code 

enforcement about doing tis but were told they couldn’t get  a 

permit until after condemnation.  R 707.  

Mayor Smith: I believe the rule is that your owners have 30 days to negotiate 

with our attorneys and Code Enforcement on your plan and 
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you’ll be required to put up a bond.  You don’t have to do all 

the work in the 30 days, you just have to negotiate the plan in 

30 days.  R 708. 

Mr. Stevens: My concern is that after 30 days we have no basis to appeal to 

the circuit court.  District Court Rule 9 says you have to appel 

within 30 days or you lose it.  We don’t want to be under that 

gun.  R 708. 

Mr. Fleming: Should the Council go ahead and do the condemnation, there’s 

nothing to prohibit them from filing their appeal and, at the 

same time, kind of twin-track it and work with Code 

Enforcement to abate it.  I don’t see that they’re going to lose 

their right to appeal. R 708. 

Ms. Ross:  Have they tried to do anything before now?  

Mr. Stevens: They cleaned it out.  They were told by Code Enforcement that 

they couldn’t do any kind of work because they wouldn’t get a 

permit until after the condemnation.   R. 708. 

Ms. Ross: I’m just wondering if anybody has been checking on it because 

this looks like a lot more than just vandals.  

Mr. Stevens: That’s part of the ceiling that fell down.  They climbed up in 

there to get the copper out and fell through the ceiling.  All the 
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clutter has been cleaned out.  I haven’t seen it myself.  R 708.  

There is some water damage.  They’re willing to put a new roof 

on it.  They just don’t want to spend the money under a 

condemnation order and the City tear it down anyway.  R 709.  

Ms. Robinson: What are they wanting to put in there? 

Mr. Stevens: They don’t have any plans for the building right now.  I 

understand there has been some concern about the kind of 

business that was there before and there was a settlement and a 

covenant put in place so that a club of that sort couldn’t go in 

there again.  The owners just don’t want the building torn down 

because they feel it adds value to the property.  R 709.  

Ms. Robinson: The Meadowpark Neighborhood Association wants that 

building torn down.  They feel like it is a nuisance and a 

distraction to their community.  They’ve asked that we vote to 

condemn it—to tear it down.  R 709.  

Mayor Smith: Quickly Counselor.  R 709. 

Mr. Stevens: We’re concerned that the condemnation ordinance doesn’t meet 

constitutional due process requirements.  Three minutes is not 

enough for use to put on witnesses and evidence.  We’d ask that 

the condemnation vote be postponed until we can have a full 
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hearing and to be able to bring in witnesses and evidence.  R 

709.  

Mayor Smith:  I appreciate your eagerness but remember we’re a legislative 

body not a judicial body so we’re not here to hear cases.  That’s 

what the court system is for.  R 709.  

Mr. Stevens: Due process requires a meaningful opportunity to be heard and 

this ordinance just doesn’t provide for that.  I don’t think it will 

hold up to a constitutional challenge.  R 709.  

Mr. Taylor: It’s always interesting to me that nobody ever wants to do 

anything until we’re getting ready to condemn and then all of a 

sudden there’s a problem.   I drive by this building quite often 

and it’s been a mess for a while.  R 709.  

Mayor Smith: I agree.  Any final comments Counselor?  R 710.  

Mr. Stevens: I have a brief I’d like to submit that’s got some additional 

issues covered since we don’t have more time.   R 710.  

Mayor Smith:  Just pass it to our city attorney and he’ll pass it around.  

 I would suggest what our city attorney advised I think will 

probably be the best way to go.  Anybody else wanting to speak 

on this particular address?  Thank you Counselor.  I’m going to 

close the public hearing on the motion.   
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(All council members present voted “Yes.”) R 711.  

B. Motion Hearing – February 3, 2015 

1. Standard of Review: 

The Court: I understand there is a disagreement between the parties, as to 

the Standard of Review.  R 1850 

 The Plaintiff contends that Plaintiff should be able to proceed in 

this case with the class action.  I have never seen that before on 

appeal because the Court obtains jurisdiction because of the 

proceedings that were held below.  I’ve never had an appeal in 

which once the appeal reached circuit court, then more parties 

started being added.  There is nothing for them to appeal.  R 

1850. 

 One of the problems is that ya’ll are asking for some sort of 

ruling on some of the merits of the case in that you’re asking 

the Court to make some determination as to what its standard of 

review is.  Normally, the Court doesn’t start making those kinds 

of rulings until you’ve got a class certified and people have 

been given a chance to opt out.  R 1850-51.  

 If we start the case and the Court starts making rulings and then 

you bring the class in they’ve missed out on part of the case.  At 

some point I’m going to need to see something that 
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affirmatively gives this Court the authority to proceed with 

class action issues in a circuit court appeal.  R 1851 

 But let’s start with the standard of review issue and I’ll hear 

your arguments on that.  R 1850-51.  

Mr. Stevens: I believe the filing of an appeal requires the initiation of a 

lawsuit.  We filed our Motion for Class Certification at a stage 

before any other rulings had been made.  I think if the Court did 

go ahead and certify the class then that would give any class 

members the ability to opt out or to put their input in before any 

rulings are made.  R 1852. 

The Court: But, you understand a major ruling would have been made 

regarding what the standard of review is.  That ruling matters to 

both sides.  One side wants to basically have a new hearing to 

be able to put in other evidence and the  other side does not 

want that to happen.  R 1852.  

Mr. Stevens: What we’re attacking is the process the City uses before we get 

to the appeal stage.  I’m not sure that the standard of review is 

something that would affect the class members.  What we’re 

arguing about is whether the City provided due process at the 

administrative level.  R 1852. 
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The Court:  At this time, I’m only taking up the standard of review issue.   

Mr. Stevens: The City has argued that the standard of review should be de 

novo based on 14-56-425 which says that an appeal from the 

final administrative decision by the municipal body in 

administering this subchapter.  Those three words, 

administering this subchapter, are very important.  The statute 

relied on by the City to raze and condemn building sis not 

found in that subchapter.  That statute has no applicability to a 

nuisance abatement action such as  this.  R 1853.  

 In the absence of a statute, we have to look to Rule 9 which 

does not provide for de novo review.   In Wayne Alexander 

Trust v. City of Bentonville, the court held that circuit courts 

may not conduct a de novo trial of nuisance abatement actions 

by city councils.  In Wayne and other cases the court has said 

that that subchapter, that language means that 14-56-425 

applies only to that subchapter. R 1853-54.  

The Court: Let me have the other side respond to that particular point.   

Mr. Fleming: In Arkansas Code 14-56-203, the legislature gave cities the 

power to order the removal and razing of buildings that are 
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deemed to be unsafe.  That is done by the process of 

condemnation.  R 1854. 

 The section he cited, 14-56-425 says in part A-2, the final 

administrative or quasi-judicial decision shall be tried de novo 

with the right of trial by jury.  I think it’s pretty clear that the 

legislature was giving cities the ability and right to condemn 

property in an administrative process.  Then, if the complainant, 

if the Plaintiff here, wants to appeal that, its appealed de novo 

with the right of jury trial.  R 1855.  

I think the Talley v. City of North Little Rock case is instructive.  

That’s a case where the City of North Little Rock condemned a 

piece of property.  The person then filed suit in the circuit court 

alleging all kinds of violations of civil rights.  A jury returned a 

verdict in favor of the Plaintiff and awarded damages. The City 

then filed a Motion for Judgment Notwithstanding the Verdict 

that was granted and appealed to the Supreme Court.  The 

Supreme Court affirmed saying that until that Rule 9 was heard 

de novo, the circuit court had no jurisdiction.  They remanded 

and dismissed that case because the plaintiff had not filed a 

Rule 9 appeal.  R 1855-56.  
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Here, paragraph 1 of Convent’s complaint says that they are 

appealing the Rule 9.  It is our  contention that should be heard 

first, de novo with a  jury trial.  If Convent wins that case, 

there’s nothing else to litigate, they’ve won.  But if its’ upheld 

then this Court can proceed with the other issues that are before 

it.  R 1856.  Subchapter 2 is a grant of power from the 

legislature to the City. R 1857.  The City only has that power 

and those powers that the legislature has granted it.   Chapter 4 

deals with land us, with building and zoning.  Part and parcel to 

that is if a piece of property becomes in violation of zoning 

regulations it can be condemned.  If it becomes hazardous, if it 

becomes unsafe, if it becomes a problem with the control and 

ordinance or regulations that regulate land pursuant to chapter 

4, then udner chapter 2, the City has the power to condemn.   R 

1857-58. It was done pursuant to the power granted under 203.   

That’s the general power to condemn those properties.   R 

1858.  

The Court: So, subchapter 2.  14-56-203 is contained in subchapter 2 of 

chapter 56.  So you are saying the City took the action that it 
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did pursuant to a statue under subchapter 2.  That is Arkansas 

Code Annotated 14-56-203.  R 1858.  

Mr. Fleming: It is our contention that that particular statutes grants us the 

power to regulate, through condemnation, those properties that 

are deemed unsafe and unsanitary as part of our overall zoning 

and right, under subchapter 4 to apply zoning and other plans 

and regulations for the safety and welfare of the City.   R 1859. 

The Resolution, 8272, does not cite the specific Arkansas 

statute that grants the City that authority.  R 1859.  

Mr. Fleming:   We argue that 14-56-203 grants all cities of the first and second 

class the power to condemn property that is unsafe, unsanitary, 

and all those, obnoxious, detrimental to the public welfare.  R 

1859.  Our argument is that the power and procedures used are 

in accordance with not only that but with overall regulation of 

the building and zoning, as outlined and adopted by the State in 

chapter 4.  R 1860.  In Talley v. City of North Little Rock, The 

Supreme Court said in Ingram v. City of Pine Bluff, that Rule 9 

applies to city council and planning commission resolutions in 

Arkansas Code Annotated 14-56-425.  It quotes that particular 

statute.    R 1861.    Ingram said it shall be tried de novo, 
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according to the same procedure which applies to appeals in 

civil actions from decisions in inferior courts, including the 

right to trial by jury.  Ingram and Talley are both condemnation 

cases and both cases said the standard of review is trial de novo.  

R 1862.   

Mr. Stevens: Mr. Fleming said the  Talley case said that the Rule 9 

proceeding had to be completed before the Court had 

jurisdiction.  There is no case that says that.  There are many 

cases that say the filing requirements of Rule 9 have to be met 

before the Court has jurisdiction.  Once the filing requirements 

are met, the appeal is perfected and the court has jurisdiction.  

There is no case, no authority that says the Rule 9 proceeding 

has to be completed before the court has jurisdiction over 

anything else.  Mount Pure LLC v. Little Rock Waste Water 

says that the construction and language of subsection F-2 of 

Rule 9 indicates that the appeal from a final decision of a 

governmental body is to be tried on the record developed in the 

proceeding below.  R 1863.  Without a statute providing for de 

novo review, that is the section of Rule 9 that we go to – F-2.   
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 The City never provided a hearing in this matter.  There has 

been no administrative hearing.  The City is arguing that the 

hearing in this court is our administrative hearing.  That’s 

problematic for several reasons.  By definition, an 

administrative proceeding is defined as a non-judicial 

proceeding before an administrative body or commission.  R 

1864.   This is also a violation of separation of powers which is 

a significant constitutional issue.  The City can’t delegate to the 

Court its responsibility to provide an administrative hearing.  R 

1865.  

 Mr. Fleming was also talking about the section of the statute 

there in zoning.  Zoning cases are different from land use cases.  

They get an appeal to another body.  There’s different 

procedures for those and those procedures were not followed in 

this case.  If they’re saying that’s what applies then we were 

denied those  procedures too.  R 1865.  

2. Failure to Exhaust Administrative Remedies: 

Mr. Stevens: We’ve exhausted all our administrative remedies.  The 

administrative remedy at the City level consisted of a three 

minute appearance.  Without proper notice and without a 
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chance to repair the property, there was nothing more we could 

do at the administrative level.   The filing of this appeal began a 

judicial remedy.  R 1870. 

 A case we cited in our Supplement Brief, Dove v. Parham, 

conclusively settles this issue.  This case involved a statute 

regarding school assignments.  The statute provided for an 

appeal to circuit court if a parent didn’t like the school their 

child was assigned to.  The Eastern District of Arkansas 

specifically held that parents were not required to exhaust their 

statutory judicial appeal prior to bringing constitutional claims.  

The Court said the appeal was a judicial remedy, not an 

administrative remedy.  The court said that such a proceeding 

has all the characteristics of a conventional judicial proceeding 

and it is the same here.   We had to initiate a lawsuit and that is 

not an administrative remedy.  R 1871.   

 I’ve already talked about definitions and separation of powers.  

R 1871-72.   

Mr. Fleming: All that has occurred in this case, up to this point, is that the 

City has passed a resolution condemning the property.  There 

has been no taking.  There has been no seizure.   In Pitchford v. 
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Earle, the U.S. District Court case out of the Eastern District, 

said that cities have the power to condemn unsafe and 

dilapidated buildings.  If the property owner does not agree he 

may appeal to circuit court.  We think that stands for the 

proposition that it’s not “an administrative appeal.”  It’s a 

District Court Rule 9 appeal.  R 1872.   I’m going to try to get 

away from the word “administrative.”  R1872-73. The Rule 9 

appeal is an appeal of an administrative decision giving the 

Plaintiff due process in this Court to appeal that decision and let 

this Court and a jury decide.  R 1873.  

 The condemnation of this property does not deprive them of 

any particular property right.  The taking actually occurs when 

bulldozers are dispatched.  R 1873.  

Mr. Fleming: They can do whatever they want to with the property, consistent 

with abatement of the nuisance.  Once a property is condemned, 

its incumbent upon the property owner to abate the nuisance 

however he wishes to do that.  R 1873.  

 North Little Rock has a process by which an owner can enter 

into an agreement to rehab the property.  R 1874. A property 

owner’s right of recourse is to contest the condemnation in 
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circuit court by filing an appeal under the guidelines of District 

Court Rule 9.   R 1874. The City has told him in the resolution 

that the City can demolish the property at any time, without 

further notice.  Until the property is demolished, there is no 

taking by the City.  R 1874.  

Mr. Stevens: There is a big difference in the Pitchford case.  In that case, the 

resolution did not call for  the building to be torn down.  There 

was no realistic threat in that case.   Here we have a resolution 

that says the building will be torn down if the nuisance isn’t 

abated.  The only way we were permitted to abate the nuisance 

is to tear the building down.  We were denied the opportunity to 

repair the property.  We were told no repair permit would be 

issued.  R 1876.  

 There is a rehab process after condemnation which requires a 

bond.  If the City denies the rehab plan, the City can proceed to 

tear it down.  Even after you posted a bond and made repairs, if 

the City is not satisfied, they can tear the building down.  R 

1876.  We were not comfortable entering a plan while we had 

this condemnation order saying the building could be torn down 

at any time.  R 1877.  
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Mr. Fleming: The City made the conscious decision not to do that, pending 

the outcome of any litigation.  R 1877.  Our people in code 

enforcement have instructions not to do anything.  R 1877.  

Mr. Stevens: We believe not only is it a Fifth Amendment taking, but also a 

Fourth Amendment seizure.  As soon as the property was red-

tagged, with no notice, no hearing, anything, we were not 

permitted to make repairs to the property or use the property.  

That is both a taking and a seizure.  There is case law that says 

any meaningful interference with property is a seizure.  We 

cited a dance hall case where the sheriff padlocked a dance hall 

and that was deemed, I believe,  to be both a taking and seizure.  

R 1878.  

The Court: I just want to make sure the record is clear regarding what 

motions you’re asking the Court to decide.   R 1878.  

Mr. Stevens: We’re asking the Court to go ahead  and decide all pending 

motions.  R 1879.  

C. Motion Hearing – Oct. 28, 2015 

*Note:  The record was initially prepared for a prior interlocutory appeal.  When 

preparing the remaining record for this appeal, the reporter started numbering at 1 

again.  The record page numbers that follow are from the second part of the record.  
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Mr. Stevens The motion to strike is in reference to certain photographs that 

are in the record. R 266.* There is not any information 

identifying or authenticating the pictures.  At the time they were 

taken, the property had not yet been cleaned up.  The building 

was cleaned after the photos were taken.  We attached a 

declaration from Roberto Alverez as he was the contractor who 

cleaned the building.  The City knew that the building had been 

cleaned.  We attached a letter from an assistant city attorney 

that references the fact that the building had been cleaned.  No 

one from the City reinspected the property after it was cleaned. 

R 267. There was no testimony or explanation of the pictures at 

the City Council meeting.  There was no contemporaneous 

evidence presented to authenticate the pictures.  Because the 

pictures were taken before the building was cleaned up, they 

have little probative value and the potential for prejudice is 

great.  In response to interrogatories, six of the council 

members admitted that their vote was, in part, based on the 

clutter shown in the pictures, and that clutter did not exist at the 

time of the condemnation. R 268.  
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Mr. McFadden The City submits that this was part of the record and was 

presented before the City Council.  R 268.  In the interrogatory 

that Mr. Stevens referred to, Officer McHenry confirmed that 

she took the pictures.  R 268-69.  Because the pictures that 

were provide in the record were printed in black and white, and 

those are not the same pictures that were presented to the city 

council at that meeting.  Those pictures were in color.  The 

Defense would agree that may potentially be prejudicial to 

Convent Corporation because, at least with color, that provides 

clarity.  R 269. The City submits that they should not be 

stricken from the record, but in the event the Court strikes them, 

we would submit that the proper pictures are the color pictures 

that were presented at the city council meeting.  R 269. The 

property was cleaned up on the outside after the pictures were 

taken.  The interior, to my knowledge, was not cleaned up. R 

270. 

Mr. Stevens Mr. Alverez did clean the interior of the building and that is 

addressed in his affidavit.  R 270. 
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Mr. McFadden The City submits that this was part of the record and is relevant 

to the proceeding.  The rules of evidence don’t necessarily 

apply to an administrative remedy or an administrative hearing. 

R 270. 

The Court I think what the Plaintiff is asking is that the Court not give the 

pictures any weight or to ignore them. R 270. 

Mr. Stevens We’re asking that they be stricken.  Alternatively, if the Court 

is not going to strike them, that would be our preference.  They 

are overly prejudicial because they don’t show the condition of 

the property at the time it was condemned.  And, the council 

members admitted that the clutter, which was gone at the time 

the property was condemned, influenced their vote.  R 271.  

The Court The Court is not going to consider the photographs.  R 274.   I 

will leave it open to the other side to present some argument at 

some point that the photographs should be considered, but 

they’ll have that burden.  R 274-75.  

D. Motion Hearing- March 14, 2017 

Mr. Stevens We’re asking that the Court go ahead and make a determination 

on the appeal issue itself; the actual upholding or overturning of 

the city council’s decision.  R 307.  The other side is asking for 
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a de novo hearing.  Judge Gray ruled that the review would be 

on the record so there would not be a de novo hearing.  R 308. 

We have also asked that, after the court rules on the appeal 

issue, that we be allowed to proceed on our declaratory 

judgment action and that our constitutional claims be reinstated.   

Regarding the administrative appeal, we believe there are two 

issues that the Court should look at.  R 309.  First, the Court 

should decide whether the administrative procedures utilized to 

seize and condemn the property meet the procedural due 

process and substantive due process requirements of the 

constitution.  The second issues is whether the administrative 

decision is supported by substantial evidence and is not 

arbitrary and capricious.  Our contention is that the record in 

this case is not adequate to show that constitutional due process 

was complied with.  The record does not contain information 

about the type of notice that was given.  The record does not 

show that full and fair hearing was held.  The record does show 

a full and fair hearing was requested.  The record does not show 

that there was ever an opportunity to repair the property.   In 

addition to the constitutional defects, the record does not 
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contain evidence to support the decision.  R 310. The city 

council’s decision consists mostly of conclusory statements 

without any facts in the record to back them up.  R 310-11.   If I 

could quote from Bryant v. Public Service Commission on the 

adequacy of the record.  “Courts cannot perform the reviewing 

functions assigned to them in the absence of adequate and 

complete findings on all essential elements pertinent to the 

determination.”  That’s really the heart f what we’re saying.  R 

311. The record does not show compliance with constitutional 

due process and it doesn’t show facts to support the city council 

decision. R 311-12.  We’re asking that the decision be 

overturned.  R 312.  

Ms. Miller The city council’s decisions are not judicial decisions.  They are 

not hearings in which witnesses are called, people sworn in.  

This is a decision that the city has been given the authority to 

determine what is a nuisance in their city by the state 

legislature, and it reviews the information that has been 

provided to it by its code enforcement people, including 

photographs, and including any statements that may be made by 

the code enforcement persons attending the city council 
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meeting, and then it opens it to the public to make its 

comments.  The Plaintiff was given notice of this hearing and 

appeared at the city council hearing on the nuisance allegation.  

The Plaintiff was given the opportunity to speak.  The city 

council determined that the property was a nuisance.  

Thereafter, the appeal process is provided.  R 316. This is to 

allow Convent Corporation to appear before an impartial trier 

of fact and put on its evidence as to why the decision of the city 

council was incorrect, that it was not a nuisance.  R 316-17.   

The issue before the Court is whether it is a nuisance or not a 

nuisance.   R 319.  All of these tangential issues of 

constitutionality and depriving of notice and all of that should 

not be before this Court.   If Plaintiff wants to take these issues 

up in a separate case before this Court and file a 1983 action is 

some manner, they can do so.  R 320.  There has been no 

deprivation.  The building is still there.  R 318, 321.   The City 

intends to request civil penalties pursuant to 14-55-606.   The 

amount  requested will be over $70,000.  R 322.  
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Mr. Stevens The building is still there but my client has not been able to use 

or repair the building.  He has had offers to sell the building but 

he can’t sell it.  He’s paying taxes on it.  It’s a burden. R 324 

The Court  Isn’t there case law that you have not been deprived merely by 

finding that it should be condemned, only once the City is in the 

process of  knocking it down? R 324. 

Mr. Stevens Not necessarily.  One of the issues in the particular case I’m 

thinking of was that a final hearing had not been held.  The city 

council said  you’ve got to repair this property or we’re going 

to tear it down.   R 324.  The city was not ready to tear it down 

and the owner would have the opportunity for another hearing 

before that would happen.  We also filed a Fourth Amendment 

claim.  There is an Arkansas case in which a sheriff padlocked a 

dancehall.  The Court held that was a meaningful interference 

with property and was a seizure.  As soon as Convent’s 

property  was red-tagged, my client couldn’t use it.  That was a 

seizure in the same way.  R 325.  The City won’t issue a permit 

to repair the property.  The City has said, in writing, that they 

would not issue a permit prior to condemnation.  There is a 

Georgia case where the Georgia Supreme Court looked at a 
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similar situation and said this puts the property owner between 

a rock and a hard place.  R 325. We’ve never been given an 

opportunity to fix the building.  That’s the issue. R 326.  

Ms. Miller They were given an opportunity to repair.  The City condemned 

the property and by condemning the property the only way the 

property can be repaired or a permit would be issued is if there 

would be some type  of settlement between the City and 

Convent Corporation.  The building is still there.  The City has 

not deprived them of the building.  R 327.  There has been no 

effort to reach any type of settlement with the City regarding 

this building.  R 327.  The City would be more than willing to 

listen to proposals about how he was going to bring it up to 

whatever standard the city wants to enforce.  R 327.  

Ms. Miller Correct.  R 327.  

The Court I came prepared today to rule on the motions.  I didn’t really 

realize that you wanted a ruling on the ultimate issue.  It would 

appear to me that the City does have a pretty wide leeway.  A 

city council meeting where they decide if something is or isn’t a 

nuisance doesn’t look very much like a court hearing.  I don’t 

think it has to.  They had code enforcement people go out and 
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look at it.  They brought it before the city council.  They 

allowed comment by the property owner and they determined 

that it was a nuisance.  R 330.  I don’t believe that was an 

arbitrary or capricious decision.  The decision of the City 

Council of North Little Rock is upheld on this administrative 

appeal.       

The Records citations from here forward are from Part 3 of the Record.  

E. Motion Hearing – June 4, 2019 

The Court We’re scheduled for a hearing today on defendants’ motion to 

dismiss or for summary judgment on plaintiff’s amended and 

reinstated petition for declaratory judgment.  R. 560 

Mr. Mosley Mr. Stevens has also filed a motion to strike the answer and on 

whether he can get a jury trial on a declaratory judgment.  I 

believe the motion to dismiss is dispositive of this issue.   In her 

order in March of 2017, Judge Brantley found that the property 

in question was a nuisance. R. 561.  She also intimated that the 

plaintiff had sufficient process. R. 562.  The city code 

enforcement officer observed the property and submitted their 

findings to the city council.  Judge Brantley said, “Plaintiff was 

provided an opportunity to comment, and thereafter the council 
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decided the property was a nuisance.”   So, on the merits, I 

think the declaratory judgment action for constitutional 

violations has already been decided and we would ask the Court 

for that.  R. 562. But, our motion to dismiss regards the statute 

of limitations.  The Court dismissed Plaintiff’s constitutional 

claims without prejudice on July 9, 2015.  R. 563.  The plaintiff 

then filed these constitutional claims under the guise that they 

are being sought under the declaratory judgment statute.  The 

plaintiff dismissed those April 30, 2017 and then refiled them 

on July 30, 2018.  So, we have two dismissals without prejudice 

of constitutional claims here and that is a dismissal with 

prejudice.  So, the easiest and most efficient way and correct 

way to handle this case and get finalities so the plaintiffs can 

take their appeal is say the declaratory judgment action has 

already been dismissed with prejudice when they nonsuited it.  

R. 563.    They have always said they didn’t get due process as 

of February 25, 2012.  It’s a three-year statute of limitations.  

When they nonsuited in April of 2017 and then waited greater 

than a year, they lost their three years, and they lost their one-

year savings statute.  So, the declaratory judgment action is 



AB27 
 

time-barred.  R. 564.  They are going to say, we’ve always said 

that they can’t bring those claims anyway because they have to 

exhaust their administrative remedies.    R. 566.  Exhaustion of 

remedies is not required under 42 U.S.C. Section 1983.  

Whether we argued that or not, that’s wrong.  It is only correct 

as to takings claims and that is under Williamson County v. 

Regional Solid Waste from the United States Supreme Court.  

R. 567.  A takings claim has not been brought her, and it 

couldn’t because this is a nuisance.  R. 568.  Under Williamson 

County you have to exhaust the state remedy which is inverse 

condemnation.  For due process you have to look at Parratt v. 

Taylor and Hudson v. Palmer from the United States Supreme 

Court and only where it is random and unauthorized state action 

or city action does the exhaustion defense work.  So, to the 

extent we’ve said they have to exhaust, that’s only partially 

true.  The Eighth Circuit has said, in Wax Works, that you do 

have to exhaust the due process claim.  R. 568    And, the last 

thing I want to say is the building is still standing.  It is 

threatening collapse right now and, we would like to have it 

torn down.   Mr. Stevens sent a letter to the Court saying we 
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want to reserve our legal issues but we agree that its dilapidated 

and the City can tear it down. R. 569.  Their main argument is 

that they weren’t given sufficient due process.  R. 570.  They 

don’t have a right to due process until we tear it down.  That’s 

what the Eastern District of Arkansas said in the case against 

Earle and what many other courts have said.  We’re getting 

complaints; it is an attractive nuisance, and the pictures from 

day to day show that the second story is threatening collapse.  

But, if I tell my clients to tear it down, then they might have a 

due process claim to try.  So, we would like a ruling on the 

merits of the due process claim, whether it is still there because 

I don’t think they have a due process claim until we take 

bulldozers out there.  R. 570. 

The Court Let’s take the motion to strike answer first. R. 571-72.    

Mr. Stevens The rule requires that an answer be filed within 30 days from 

the date of receipt of the remand notice.  R. 573.  We sent them 

notice and they did not file it until much later than 30 days.  

They didn’t really file an amended answer, they attached it as 

an exhibit to a brief or motion.  R. 573.  
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The rule says that you can’t get a default judgment if the 

defendant fails to file their answer but it does not say anything 

about the other consequences of failing to file an answer.  R. 

574.  Their position is that there is nothing that requires them to 

file an answer at all in state court.  R. 575.  The problem with 

that is the state circuit court can not take judicial notice of the 

pleadings in federal court.  The intent of the rule is that they file 

an answer.  We’re not asking for a default judgment, we’re just 

asking for the pleading to be stricken. R. 575-76.   

The Court All right, now go on with your response to the other motion. R. 

576.   

Mr. Stevens There’s a theory called the doctrine of inconsistent positions 

where a party is not allowed to argue a different position than 

what they’ve relied on successfully before.  They were 

successful in arguing that we couldn’t bring these constitutional 

claims until we exhausted our administrative remedies and 

those remedies extend into circuit court.  The Court agreed with 

them and dismissed our constitutional claims. R. 576.  So, what 

we believe isn’t important, its what the Court ruled. R. 576-77.  

So, if we had not exhausted our administrative remedies, then 
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our claim was not a complete claim at the time.  R. 577.  “A 

statute of limitations beings to run when there is a complete and 

present cause of action.”  According to their arguments and the 

Court’s holding, we could not have brought our constitutional 

claims until this Court had ruled on the nuisance abatement 

action.  That’s when the statute of limitations started to run.  

We filed our renewed petition well within the three years of the 

order that Judge Brantley issued.  R. 577.   

Mr. Mosley If Mr. Stevens is saying they couldn’t have brought their 

constitutional claims, they how can their declaratory judgment 

action based on alleged constitutional claims survive their own 

argument? R. 578.    

Mr. Stevens They’ve always argued that we couldn’t bring the claim until 

this Court had ruled on the nuisance abatement action. This 

Court’s done that.  R. 578.  They’re saying now that we didn’t 

have to exhaust administrative remedies, so I’m not sure if 

they’re saying we’ve exhausted them or haven’t exhausted 

them.  The bottom line is that this Court ruled that we had to 

exhaust administrative remedies before we could bring the 

constitutional claims.  We’ve exhausted the administrative 



AB31 
 

remedies at this point and that is when the statute of limitations 

started to run.  We filed our amended petition well within three 

years of that.  R. 579.   

Ms. Miller I was going to respond to the motion to strike amended answer.  

I think the response to the motion is pretty clear that what 

Convent Corp. is asking for is indeed a motion for default 

judgment.  R. 579-80.  If you strike the answer, then that means 

that there was no answer filed in a timely fashion and, 

consequently, the Court would determine that the City was in 

default in responding to the complaint.  Rule 55(f) specifically 

states that no judgment by default shall be entered against a 

party in an action removed to federal court and subsequently 

remanded if that party filed an answer or motion permitted by 

Rule 12 in federal court during removal.  R. 580.  The 2004 

amendment to the reporter’s notes, discusses exactly how 55(f) 

and 12(a)(3) coincide.  R. 581.  “Amended rule 12(a)(3) 

expands the grace period to 20 days during which time a 

defendant who filed neither an answer nor a Rule 12 motion in 

the federal court must take such action in state court.  By 

contrast, if the defendant responded to the complaint in federal 
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court while the case was pending there, Rule 55(f) prohibits 

entry of judgment by default upon remand.  Consequently, the 

defendant need not respond again in circuit court within” the 

30-day period to “avoid such judgment.”  It does specifically 

state that Rule 55(f) does not require the circuit court to adopt 

the documents filed in federal court for all purposes, and it 

allows the Court to require the defendant,at the request of the 

plaintiff, to require the defendant to reconcile or to adapt their 

answer in federal court to the style of the state court, style of the 

case, and any of the other formatting that the state court has that 

differs from federal court.  Convent Corp. did not request that.  

The reason that the complaint was attached to the amended 

answer was to let the Court know that an answer had indeed 

been filed as is required, to give notice to the Court.  So, I think 

when Mr. Stevens says that he’s not asking for a default 

judgment, I think that’s disingenuous because that’s exactly 

what he’s asking for, and there are no other consequences.  He 

does allude that the Court could keep the City from filing 

affirmative defenses or a counterclaim, yet he cites nothing.  I 

can find nothing in the rules that say specifically anything about 
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that.  The result of striking an answer is that the City would be 

in default and the motion should be dismissed.  R. 582.  We 

filed an answer when he refiled in July of 2018.  So, I would 

say that the argument for striking the answer is moot because he 

has refiled after his nonsuit and we have timely answered.  The 

amended petition supersedes the original petition.  R. 583. 

Mr. Stevens The initial complaint we filed included a lot of constitutional 

claims and many other issues. R. 584.  The petition we most 

recently filed that Ms. Miller was referring to pertains only to 

the request for declaratory judgment.  The Court dismissed the 

other claims.  And, we’re dealing with two rules here.  Rule 55 

deals with default judgment.  Rule 12 deals with the filing of an 

answer.  Rule 12 was revised a couple of times.  In 2011 the 

time allowed for filing an answer was extended to 30 days.  The 

bar on a default judgment was in the 2004 revision to Rule 55.  

If they intended to relieve a defendant from the obligation to 

file an answer as required by Rule 12(a)(3), whey some seven 

years later did they extend the time to file? R. 584.  If you don’t 

have to file an answer, what difference does not make if you 

file it in ten days or thirty days? R. 584-85.   The fact that they 
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kept it in there and expanded the time is an indication that they 

still expect the answer to be filed.   And, there are other 

consequences other than a default judgment, such as affirmative 

defenses, disputing facts, that sort of thing.  And, how is the 

Court to know what the responses are to the allegations if 

they’re not required to file an answer at all.  The Court can’t go 

research federal court filings.  R. 585.  

Mr. Mosley I want to reiterate that what’s occurring here is they are trying 

to bring their Arkansas Civil Rights claims and Section 1983 

claims through the declaratory judgment action.  That’s why 

their nonsuit was a second dismissal without prejudice, and 

that’s why it constitutes a decision on the merits.  

Mr. Stevens I’d like to address the issue of seizure.  There’s a lot of case law 

that says a seizure is any meaningful interference with property.  

My client was barred from repairing or using the property.  

That’s a meaningful interference.  He couldn’t do anything with 

it.  He couldn’t sell it.  That was a seizure.  There’s a case 

where a sheriff padlocked a dance hall. The court found that 

was a seizure.  The seizure occurred when the property was red-
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tagged by the City because my client was barred then from 

using or repairing it.   

F. Conference Call – June 17, 2019 

The Court The Court finds that Plaintiff’s Amended and Reinstated 

Petition for Declaratory Judgment was filed timely and the time 

for filing these claims began to run on May 11, 2017 when the 

Court entered its Order affirming the City Council’s 

determination that the property at issue is a nuisance.  

Defendants Motion to Dismiss is denied.  R. 603. 

G. Motion Hearing – November 14, 2019 

The Court We’ll start with defendant’s motion for summary judgment.  R. 

610. 

Mr. Mosley I really think the only proper defendant here left is the City 

itself because this is a facial challenge to Chapter 8 of the North 

Little Rock Municipal Code.  R. 610.  Basically, in a facial 

challenge, there’s two claims that we’ve got to address today.  

One is a facial challenge arguing that Chapter 8 of the North 

Little Rock Municipal Code does not provide sufficient 

procedural due process to property owners.  R. 610-11.  The 

plaintiff also claims that the code itself and the resolution 
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condemning their property constitutes an unlawful bill of 

attainder under both the federal and Arkansas constitutions.  R. 

611.  In Hagen v. Traill County, the Eighth Circuit said that if 

you have failed to show that the procedure, code, whatever is 

unconstitutional as applied to you, then you don’t have standing 

to allege on its face the code is unconstitutional.  R. 612.  

The Court I need to hear from the other side, and then you defend it. R. 

613. 

Mr. Mosley This Court has already ruled that there are no disputed issue of 

fact and I believe the issues before the Court are simply legal 

issues. R. 614.  

Mr. Stevens In the response to paragraph 16 of our petition, they denied the 

characterization of what we’d stated but they didn’t deny the 

facts therein.  R. 614.  The facts that they did not deny are that a 

property owner is allowed to make repairs only if the City 

approves a plan that requires a letter of credit and a bond equal 

to the cost of demolition, and only under a condemnation order 

which the property owner cannot appeal after 30 days.  The 

City’s code allows the owner 30 days in which to develop a 

plan, secure city council approval, post a bond, and repair the 
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property.  The City’s code provides that after 30 days the 

condemned structure shall be destroyed and removed from the 

premises.  A lien is then placed on the property for the cost of 

demolition.  R. 615.  The City’s code allows these actions 

without ever providing the property owner any opportunity to 

repair the property prior to condemnation and without posting a 

bond and without affording an opportunity to be heard.  R. 615-

16.  If we look at the cases the City cited, Samuels, Hagen, even 

the City of El Dorado that was attached to one of their 

pleadings, in each of those cases, the property owner was given 

the chance to repair the property prior to the condemnation.  In 

Samuels, the owner was given specific notice of the violations 

and was permitted to make those repairs prior to condemnation.  

The City has not pointed to any case that is analogous to this 

case with no opportunity to repair and no notice of specific 

violations.  There has to be an opportunity to repair the property 

prior to condemnation.  R. 616.  We have also challenged 

whether the Code provides for a meaningful hearing.  R. 617.  

The code uses the phrase “public hearing.”  The phrase is not 

defined in the code so it’s appropriate to look at how the City 
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interprets it in the practice and procedures.  The City’s standard 

agenda they use provides for a three-minute hearing, and that’s 

the same type of public hearing for pretty much any other 

agenda item.  It does not provide for any opportunity to 

confront witnesses.  It doesn’t really provide much of a hearing 

at all.   The three minutes is not in the code but that’s base don 

the City’s interpretation through its policies and practices.  R. 

617. They don’t intend for that to be a due process hearing.  R. 

618.  I think the mayor in his comments made that pretty clear 

when he said that they don’t hold hearings.  If there’s one point 

that proves the case here its’ the mayor’s comments in the city 

council meeting.  He emphatically stated that they don’t hold 

hearings.  That’s his interpretation of the City’s code.  He knew 

that we were talking about a full and fair hearing.  We had filed 

a written motion asking for one.  The mayor said no, you’re not 

going to get that.  Maybe the mayor didn’t interpret the code 

right but the deputy city attorney was sitting right there in the 

council meeting and didn’t correct him.  R. 618.  We made 

some arguments in our brief about the Arkansas Constitution 

and the fact that it says the right of properties is before and 
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higher than any other constitutional sanction. R. 619.  There 

was a recent case involving sovereign immunity where the 

Arkansas Supreme Court said you have to interpret the 

Arkansas Constitution as it reads.  We’ve got the agenda from 

the city council in the record.  We have attached some 

responses to interrogatories to our motion that have the council 

members’ responses.  The record is really full of examples of 

the way the City interprets its ordinance.  There was some case 

law cited in our brief that the Court can look to an as-applied 

circumstance.  The record is full of how they handled the 

particular case with Convent.  Either that’s the way they 

interpret their policies, or they didn’t apply their policies.R. 

621.  This is a facial challenge and the other side has argued 

that the Court should look for any circumstance out there 

possible where this could be constitutional.  R. 622.  If the 

Court can find one, it has to say it’s constitutional.  They based 

that on the Salerno case – the Salerno Rule.  Justice Stevens 

pretty specifically said that rule is not applied across the board.  

He said, “The rule’s never been a decisive factor in any 

decision of this Court, including Salerno itself.” R. 622.  He 
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said, “The rule does not accurately characterize the standard for 

deciding facial challenges, nor is it consistent with a wide array 

of legal principles.  This rigid and unwise dictum has been 

properly ignored in subsequent cases.”  R. 622-23. So, even 

Justice Stevens said, no, that’s not the rule.   The Court should 

consider the ordinance as it’s written but without assuming the 

City is going to take additional actions.  I think the way that 

they’re arguing would be that the City could hold a full and fair 

hearing, and in that situation it would be constitutional.  But, 

we’ve cited several cases in our brief that say it’s not 

appropriate for the Court to imagine those kind of supplemental 

actions or to add to the ordinance in that way.  Another problem 

is that the ordinance does not provide for an unbiased decision 

maker.  R. 623.  The city council has all kinds of political 

influences, and some of those were obvious at the meeting.  R. 

624.  One of the council members talked about how the 

neighborhood association wanted the building demolished.  It’s 

thinks like that that made my client think the City had no 

interest in seeing this building repaired.  The fact is, the city 

council is not an unbiased decision maker.  They’ve got 
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political influences.  They City may have to expend money in 

these cases.   Notice is another issue.  There’s no notice of 

rights to appeal.  We’ve cited case law in our brief that says 

that’s required. R. 624.   The case we cited had to do with 

utility bills and the federal court said its not a big deal to put a 

sentence in there or two about how you appeal.  R. 624-25.  If 

it’s important enough to do that in a utility billing situation, 

certainly property rights are important enough that it be done.  

In their latest brief, they’ve talked about avenues of appeal that 

have never been mentioned before in this case that are 

supposedly now available.  So, a notice regarding that is 

important.  The In Re Gault case, cited in our brief, says, “The 

notice must set forth the alleged misconduct with particularity.”  

The ordinance doesn’t provide for any specific notice of 

violations.  There is a notice of violations in another section of 

the code that has to do with weeds and garbage.  Again, if we 

look to the City’s interpretation, they don’t provide this in 

condemnation cases.  They seize property with what they call 

red-tagging, actually it’s placarding.  R. 625.  The placarding is 

in the weeds and garbage section.  That is supposedly what red-
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tagging is.  R. 626.  This code stuff is just a mess.  How is a 

person to know what’s what?  Now they are saying the 

placarding or the red-tagging could have been appealed 

somewhere.  But, its taken six years to figure that out.  If they 

can’t figure out their own code in six years, then its vague, I 

would say.  In addition to the public hearing, the other terms we 

are claiming are vague are terms like “unfit for human 

occupancy, otherwise detrimental to the life, property, or safety 

of the public.” R. 626.  The problem with these terms and other 

terms we’ve cited is that they leave the council with complete 

discretion.  R. 626-27.  We’ve attached interrogatories and 

responses to interrogatories to our brief that show the different 

answers on these things from the council members.  The terms 

aren’t defined.  The case law we’ve cited in our brief says you 

can’t leave that much discretion to the officials enforcing these 

things.  I like the one “fit for human occupancy.”  What about 

freestanding garages, backyard storage buildings?  Do those 

have to have heat?  Plumbing?  The code doesn’t address those 

things.  What about a vacant building?  Is it required to be fit 

for human occupancy?  This was a vacant building we’re 



AB43 
 

talking about.  R. 627.  The City’s basically argued that they 

can write language that’s broad and undefined and interpret the 

language and act in a particular way that we contend is 

[un]constitutional.  R. 627-28.  To allow any level of 

government to make a law that allows them to act in one way 

when they want to, but when they’re challenged to come back 

and say, no, the law means this is problematic.    

Part of our due process challenge, is the interpretation of the 

code and how its applied.  We’ve raised the vagueness of the 

terms previously in this case and the City’s known we’ve been 

claiming this.  We’re also bringing  a challenge based on the 

bill of attainder clause.  The code permits the City to do exactly 

what the bill of attainder clause is supposed to protect against.  

They said something about ticketing in district court but there is 

nothing in the code that says that.  The code says punishment 

applies once they’ve made their decision.  They made the law.  

They decide the punishment.  Even if you take into 

consideration that a person may get to go to district court, the 

offense is keeping a condemned structure.  Its not maintaining a 

nuisance, or keeping a building that’s dangerous or anything.  
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R. 629.  So, all that is required for a conviction in district court 

is the fact that the city council has already condemned the 

structure.  R. 629-30.  There is never a trial provide on the issue 

of whether the property is dangerous, whether it’s a nuisance.  

The city council is the sole arbiter of that issue.  A person can 

be found guilty in district court without ever being given a 

chance to refute that.  Whether you call it a resolution or an 

administrative decision, it is still an act by a legislative body 

that finds a person guilty and inflicts punishment.  In Carmell v. 

Texas, the court said “The legislature should not meddle with 

the judiciary’s task of adjudicating guilt and innocence in 

individual cases.”  That’s exactly what this code allows the city 

council to do.  R. 630.   As far as the other cases they’ve relied 

on, the City of Eldorado case, Samuels, Ingram, there were 

other factors.  They were given an opportunity to repair the 

property.  That was not done in this case.  R. 633.  The code 

does not allow anyone to repair the property.  R. 633-34.  The 

letter from Assistant City Attorney Bill Brown says, “No 

permits will be issued prior to condemnation.”  That’s clear 
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evidence in the record and they haven’t cited to a single case in 

support of their position.   

Mr. Mosley The mayor didn’t say you’re not getting a trial.  The mayor said 

we’re not a judicial body.  R. 633.  As far as the Salerno case, 

you shouldn’t speculate about cases that are not before the 

Court.  R. 634. That’s what a facial challenge is.  The as-

applied challenge has already failed here and we say there’s no 

standing under Hagen.  But, let’s assume the Court goes beyond 

that.  In a facial challenge you are only looking at the text.  The 

reason there is not standing is because Convent was found to 

have been given due process by Judge Brantley and the Court 

would be issuing an advisory opinion and speculating about 

cases not before the Court if it went any further on the facial 

thing.  Salerno says that you’ve got to find the code 

unconstitutional in all its applications. R. 634.  Mr. Stevens 

cited Justice Stevens’ concurrence which is not authoritative.  

R. 634-35.  He’s also cited opinions on the denial of certiorari 

to the United States Supreme Court, not authoritative.  All that 

is really beside the point because in Abram which is a 2015 

case form our Supreme Court, Salerno is the test.  You have to 
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show that as written it’s unconstitutional in all of its 

applications.  So, is unfit for human occupancy unconstitutional 

in all its applications?  No.  Holes in the roof, a burned-out 

structure – these are things that actually happened in that case.  

Under state legislative enactment 14-54-203, the council gets to 

make the determination if something constitutes a nuisance.  

These terms are not vague and that’s not a claim made in the 

complaint.  R. 636.  I’ve cited a case from a federal district 

court in Iowa that said that these sorts of terms mean nuisance.  

R. 636-37.   There’s been no proof that a majority of the 

council was biased to show that they were given too much 

discretion.  More importantly, the structure has now been razed 

at the City’s expense and there is no lien on their property.  It 

was not razed after a hearing by the city council but was razed 

after a hearing before Judge Brantley, sitting as special circuit 

judge.  Surely, Mr. Stevens is not suggesting that Judge 

Brantley is a biased decision maker.  R. 636.  Pitchford v. Earle 

says condemnation is not a deprivation of a property right 

entitling you to due process. R. 637.   When the bulldozers go 

out there and tear it down, that’s a deprivation of a property 
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right.  They had a full hearing in circuit court.  They had a 

hearing at the city council.  If they had read Chapter 8 instead 

of shuffling it around and reading parts of it only, they could 

have seen that the notices of violations could have been 

appealed to the North Little Rock Board of Adjustment.  Mr. 

Stevens has argued that there’s no notice in the ordinance about 

your right to appeal.  The Supreme Court of the United States 

and the Supreme Court of Arkansas have held that you are 

deemed to know the law.  R. 637.  A reasonable person is 

deemed to know the law and we don’t have to put that in there.  

R. 638. There’s no binding precedent that says if you’re 

maintaining a nuisance structure that you get an opportunity to 

repair the property all of a sudden because the City’s finally 

going to take action to fix the property.  There’s no case that 

says that.  They were given the opportunity.  They refused to do 

it.  The condition was that they have to enter into a 

rehabilitation agreement, submit a bond so that the City can 

ensure you are going to finally deal with your nuisance and do 

it on an appropriate schedule and you’re going to do it 

correctly.  R. 638-39.  You’re going to do it per electric code.  
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You’re going to do it per plumbing code.  R. 639The code says 

notice can be done by placarding and you’ve got to do written 

notice by mail, personal service.  The code doesn’t say you can 

cross-examine witnesses but, it doesn’t say you can’t.  The 

prevailing authority is Samuels v. Meriweather.  Samues and 

Ingram, from the Arkansas Supreme Court said you have to get 

written notice and the opportunity to present your position to 

the decision maker.  R. 640.  The three minute period is not 

written in the text of the code.  I believe that Mr. Stevens in 

incorrect in saying that you look beyond the text of the code.  

Even if that were the case, they allege they were only given 

three minutes and they were found to have been given sufficient 

due process.  As long as you get to present your position, you 

have been given sufficient due process. R. 641-42.  You get an 

appeal to circuit court.  You get the opportunity to have a de 

novo review in circuit court under Rule 9.   

I don’t think a person should have their opportunity to cross-

examine witnesses and present witness at this level because the 

courts have said due process depends on the context of the 

situation.  R. 642.  The U.S. Supreme Court has said that in 
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these types of administrative matters, you  might get to cross-

examine witnesses but it is not necessary.  It’s not the best way 

to handle things because you’ve got an administrative body 

that’s not equipped to have a full-blown evidentiary judicial-

type trial.  R. 642.  The cases they cite about cross-examination 

are factually inapplicable.  R. 643.  One involves the seizure of 

property due to a drug confiscation, drug forfeiture.  The City 

has the police powers and those exist to protect the public 

health and welfare.  You have to balance the right of the 

property owner here with the right of the public to be protected.  

The City’s right and interest is greater in cases involving 

putative nuisances that it is in cases involving seizing of a 

Range Rover as part of a drug forfeiture, or public utility cases, 

when it involves the protection of the public health and welfare. 

R. 643.  The question on its face is, does the text of Chapter 8 

give somebody fair notice? R. 644.  It does.  Does it give 

somebody the opportunity to understand what they’re being 

accuse of?  It does.  Does it give them the opportunity to repair 

the property if they’ll do a rehabilitation agreement?  It does.  

With a bond, it does.  And, does state law give them the 
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opportunity for further due process via an appeal de novo to 

circuit court? R. 644.  You couldn’t have more due process 

here.  R. 645.  

The Court You could actually have more, but the question is whether there 

should be more.  The City of Little Rock has an environmental 

court and  you do get to go in before a district judge and present 

your case.  R. 645.    

Mr.  Mosley When someone is charged in district court with maintaining a 

nuisance, it doesn’t have anything to do with the city council’s 

determination.  You get a full and fair trial in front of Judge 

Morley as to whether or not you’re maintaining a nuisance.  

This whole idea that the council makes the decision and then it 

is somehow transmuted to the North Little Rock District Court 

and the district court just signs off on it, is absolutely incorrect. 

R. 646-47.  It is not reflected on the text of Chapter 8 and its 

wrong.  R. 647.  If the rule is as Abrams, from the Arkansas 

Supreme Court said, that the ordinance must be unconstitutional 

in all of its applications, because there note been a due process 

violation as applied to Convent, its impossible for the code to 

be unconstitutional.  R. 651.  Moving on to the bill of attainder.  
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It was a resolution.  R. 651.  These sorts of decisions are not 

making new law, you’re just applying the law to new factual 

circumstances, that’s administrative.  R. 652.  The bill of 

attainder clause only applies to legislative decisions.  If it were 

legislative, as long as the legislation serves nonpunitive 

purposes, it is also not violative of the bill of attainder clause.  

Protecting the public health and welfare from nuisance 

properties is serving a nonpunitive purpose.  R. 652.   

Mr. Stevens As far as the ability to cross-examine witnesses, Goldberg v. 

Kelly dealt with termination of public assistance benefits and 

the court said that confrontation and cross-examination of 

adverse witnesses was required before those benefits could be 

terminated.  The Arkansas Constitution places a high value on 

property rights and if we’re going to say that property rights are 

entitled to the highest constitution sanction, then they deserve 

that much constitutional protection, or we don’t mean what we 

say in the constitution.  The Goldberg case clearly stands for 

the proposition that when any important right is at stake, cross-

examination is important.  I would like to correct some things 

that have been raised.  Convent was never given the opportunity 
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to repair the property.  He said you can do that after 

condemnation with a rehabilitation agreement. R. 654.  I called 

the city attorney’s office and they didn’t even want to talk to me 

about it. R. 654-55.  The City would not set aside a 

condemnation order for a rehab plan, and there’s no guarantee 

you can get a rehab plan.  You have to have a sponsor.  If you 

look at the transcript of the city council meeting, I don’t think 

any of them would have sponsored a resolution.  The City 

didn’t like this building because of its history.  The council 

members didn’t like it.  Even if we had done a rehabilitation 

plan, it would have been under a condemnation order.  If you 

look at Talley v. city of [North] Little Rock, the got a 

rehabilitation agreement under a condemnation order.  The city 

didn’t like what they were doing, told them to stop, and tore the 

building down.  R. 654.  So, unless the condemnation order id 

set aside, you could be wasting  your time and money repairing 

the building because the City is not going to give  you any 

guarantee they won’t tear it down.  R. 654-55.  

The Court With respect to the facial challenge, are you contending that a 

party who has a facial challenge on the basis of constitutionality 
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does not have to be aggrieved? R. 656.  Do you have to have 

suffered somehow, or can any citizen just file a facial 

challenge?   

Mr. Stevens The fact that a person has been found guilty of violating a law 

gives them standing to bring a facial challenge.   R. 656.  

Convent has been found by the city council to be guilty of 

violating the ordinance and that gives standing.  Mr. Mosley 

mentioned Pitchford v. Earle.  The problem with that case is 

that they didn’t consider the Fourth Amendment issue because 

it wasn’t raised.  We raised a Fourth Amendment seizure 

challenge.  There is a case that says that, in these case, the 

Court needs to go beyond the nuisance issue and look to the 

Fourth Amendment.  Once the building was placarded, my 

client couldn’t do anything with the building.  R. 657.  Once the 

building was red-tagged, Convent was prohibited from even 

making repairs.  R. 657-58.  That’s documented in the record.  

Once the building is placarded, that’s a seizure, whether the 

building is torn down or not.  There’s an older case where a 

sheriff padlocked a dance hall and the court said that was a 

seizure, just padlocking the building.  R. 658.  Mr. Mosley sai 
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the building was a nuisance, they should have repaired it.  I 

think that exemplifies the kind of bias we’re talking about with 

the city council.  At some point, doesn’t somebody have to 

prove it’s a nuisance?  The assumption is made from the 

beginning and the city council has their mind made up.  There’s 

no due process in that.  Your building is seized.  Your told you 

can come to the city council meeting if you want.  We’ll give 

you three minutes, and then we’re going to condemn your 

building.  R. 659.  And, if you want to repair it, we might let 

you if somebody sponsors you and  you put up a bond.  R. 659-

60.  And then if we don’t like what you’re doing, we might just 

tear it down anyway.  That’s far from meaningful due process.  

Maybe you get a trial in district court on the nuisance issue.  I 

don’t know.  But, the code doesn’t provide for it.  The wording 

of the code says that the fine is imposed.  That’s it.  The code 

doesn’t say you get a trial in district court.  The code doesn’t 

say anything about any further proceedings. R. 660.  As far as 

the Salerno Rule, we cited to cases where clearly you can 

imagine other circumstances where those laws would be 
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constitutional.  But, that didn’t affect the court’s decision.  R. 

660-61.   
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VI.  STATEMENT OF THE CASE 

 The building which is the subject of this litigation had been operated as a 

nightclub since the early 1950s.   Add 141; R 200.   The City of North Little Rock 

initiated a lawsuit to force the business to close. Add. 146; R 205.  The City lost this 

lawsuit but remained determined to force this business that had existed for 

approximately fifty (50) years to close. Even though the City lost the first lawsuit, it 

initiated a second lawsuit attempting to force the business to close. Add. 152; R 211.  

Due to the expense and time involved in defending itself against a subsequent 

lawsuit, the owners of the business entered into a settlement agreement which 

resulted in the closure of the business on August 1, 2011.1 Add. 146; R 205.  Since 

the forced closure of this viable and operating business by the City, the structure at 

issue has remained vacant.   

On November 14, 2012, Officer Felicia McHenry of the City of North Little 

Rock’s Code Enforcement Department “red-tagged” the structure that is the subject 

of this litigation.  Add. 247, 257, 260; R 309; 319; 322. The City did not provide 

any Notice to Convent or a hearing prior to “red-tagging” the property.  Once the 

property was red-tagged, Convent could not use or repair the property.  Add. 143-

44, 162; R 202-03, 221.   The Notice does not list any specific code violations or 

repairs required. Add. 260, 315-16; R 322; 377-78; See also Add. 256; R 318.   
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Upon receiving notice of the proposed condemnation action, Plaintiff 

contacted Roberto Alvarez to inspect the property and make repairs. Add. 319-20, 

325; R 381-82,  387.  Plaintiff’s representative, Richard Livdahl, met with several 

City officials and attempted to obtain permission to repair the Property.  Add. 143-

44; R 202-03.  Convent did clean the clutter out of the building but was informed by 

the City that a permit to make repairs would not be issued prior to condemnation.  

Add. 162; R 221.  

Convent was informed that it would have three minutes to speak to the 

Council during the meeting at which the property would be considered for 

condemnation. Add. 645; R 756.  Prior to the meeting of the City Council regarding 

the property, Convent’s counsel filed a motion asking for a full hearing. Add. 74-

75; R 121-22.  On February 25, 2013, the City Council voted to condemn the 

property.  Convent’s counsel appeared at the meeting and again asked for a full 

hearing or an opportunity to repair the property prior to condemnation.  Ab  1-5; 

Add. 596-601; R 707-12.  The Mayor stated that “we’re not here to hear cases, that 

is what the court system is for.”  Ab 4; Add. 598; R 709.  All Council members that 

were present voted to condemn the property.  Ab 5; Add. 601; R 712. 

Convent filed its appeal pursuant to District Court Rule 9 in circuit court on 

March 27, 2013 and asserted claims regarding multiple violations of both the state 

and federal constitutions, as well as a common law claim of trespass.  Add. 1-23; R 
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7-29.  Convent contends that its property was seized and condemned without 

adequate notice of the alleged violations, without a meaningful opportunity to be 

heard, and without permitting Convent to repair the property prior to condemnation.   

On April 29, 2013, Defendants removed the case to federal court.   The case 

was returned to the state circuit court on February 20, 2014.  On May 17, 2014, 

Convent filed a Motion for Judgment on the Pleadings or, in the Alternative, Motion 

for Summary Judgment arguing that Defendants had failed to timely file an Answer 

following the return of the case from federal court and that it was entitled to summary 

judgment on its constitutional claims.  Add. 87-139; R 145-98.   Defendants asserted 

that Convent had failed to exhaust its administrative remedies, contending that an 

appeal to circuit court pursuant to District Court Rule 9 is an administrative remedy 

that must be exhausted prior to asserting other claims. Add. 375-90; R 476-81.  

On July 9, 2015, the Circuit Court entered an Order denying Convent’s 

Motion for Class Certification stating that Convent did not present any evidence at 

the hearing and agreeing with Defendants’ contention that a Rule 9 appeal is an 

administrative remedy and dismissing Convent’s constitutional claims.  Add. 667; 

R 1810.  Convent appealed that order to the Supreme Court.  Add. 671, R 1832.  

The Supreme Court remanded the class certification issue finding that the Circuit 

Court had failed to consider the evidence submitted by Convent.  The Supreme Court 
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did not consider the other issues finding that a final order had not yet been entered 

in the case.  Add 688-89; R. pt 2, 162-63 

 On May 11, 2017, the Court granted a motion for voluntary dismissal of the 

declaratory judgment action and the Court also entered an Order denying 

Defendants’ motion to reconsider the standard of review and finding that the 

property was a nuisance, the city council’s decision was not arbitrary and capricious, 

denying Convent’s motion to reinstate its constitutional claims, and reserving the 

issue of the City’s request for civil penalties.  Add. 778, R. pt 2, 257. On June 8, 

2017, Convent again filed a Notice of Appeal.   On February 22, 2019, the Arkansas 

Supreme Court issued an order dismissing the appeal because the issue regarding 

fines had not been resolved and because Convent had voluntarily dismissed its 

Petition for Declaratory Judgment without prejudice.   

On July 30, 2018, Convent filed an Amended and Reinstated Petition for 

Declaratory Judgment.   Add. 779, R. pt 3, 74.  On January 16, 2019, Defendants 

filed a Motion to Dismiss.  Add. 790, R. pt 3, 88.  On January 29, 2019, Convent 

filed a Renewed Motion to Strike Amended Answer which was denied by the court 

in an Order entered June 18, 2019.  Add. 798, R. pt 3, 96 On February 26, 2019, 

Defendants filed a Motion to Withdraw Motion to Enforce Assessed Fine which was 

granted by the court.   The court later dismissed Defendants’ Motion to Enforce 

Assessed Fines with prejudice. Add. 1171; R. pt 3, 555. 
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On June 26, 2019, Defendants filed a Motion for Summary Judgment.  Add. 

731; R. pt. 3, 202. Convent responded and included a Countermotion for Summary 

Judgment.  Add. 942; R. pt 3, 313.  On December 11, 2019, the court entered an 

Order Granting Defendants’ Motion for Summary Judgment, Denying Plaintiff’s 

Countermotion for Summary Judgment, and Dismissing Plaintiff’s Amended and 

Reinstated Petition for Declaratory Judgment with Prejudice.  Add. 1166; R. pt. 3, 

543.  On January 7, 2020, Convent filed a Notice of Appeal.  Add. 1168; R. pt. 3, 

545.       
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VII.  ARGUMENT 

“[R]emember we’re a legislative body, not a judicial body so we’re 

not hear to – to hear cases.  That’s what the court system is for.”  

 

Mayor Smith during City Council Meeting on February 25, 2013.  Add. 597. R. 708.   

A. Strict Scrutiny Standard of Review - The Arkansas Constitution 

requires that laws involving property rights be evaluated under the 

“strict scrutiny” standard and the ordinance at issue fails under that 

standard. 

 

“The right of property is before and higher than any 

constitutional sanction” 

 

Ark. Const. art. 2, § 22.  The Court recently held that the Arkansas Constitution 

should be interpreted precisely as it reads.  Board of Trustees of the Univ. of 

Arkansas v. Andrews, 535 S.W.3d 616 (2018).  Thus, a property owner in Arkansas 

is entitled to not only substantial, but the most and highest due process protections 

prior to a seizure or condemnation. The highest constitutional sanction as determined 

by any court is “strict scrutiny.”  Therefore, pursuant to the Arkansas Constitution, 

private property cannot be taken in the absence of, at a minimum, a compelling 

government interest and the government must provide the least restrictive 

method available that is narrowly tailored to accomplish the compelling 

interest.  See Arnold v. State, 2011 Ark. 395, 384 S.W.3d 488 (2011).   

As demonstrated infra, the ordinance at issue permits the City to take  private 

property without demonstrating a compelling government interest, without sufficient 

notice, without providing a meaningful pre- or post-deprivation hearing, and without 
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providing the owner an opportunity to repair the property prior to seizure and 

condemnation.  In the administrative proceeding, the City did not put forth and did 

not demonstrate any compelling government interest in seizing and then condemning 

and destroying appellants property.  Additionally, ordering destruction of the 

property without an opportunity for repair is not the least restrictive method and the 

ordinance fails under the strict scrutiny standard.  

B. Substantial Evidence Standard of Review - Administrative agencies 

must provide Substantial Evidence to support their determinations and 

the record in this case does not contain substantial evidence to support 

the City’s condemnation of Convent’s property. 

 

In addition to demonstrating a compelling governmental interest, an 

administrative agency, or as in this case, a municipal body making an administrative 

determination must demonstrate that their determination is supported by substantial 

evidence.  Mountain Pure, LLC v. Little Rock Wastewater Util., 2011 Ark. 258, 383 

S.W.3d 347, 353 (2011).    “Substantial evidence is evidence of a sufficient force 

and character that it will compel a conclusion one way or another; it must force the 

mind beyond mere suspicion or conjecture.”  McLain v. City of Little Rock 

Planning Comm'n, 2011 Ark. App. 285, 383 S.W.3d 432 (Ark. App. 2011) (citing 

Talley v. City of North Little Rock, 2009 Ark. 601, 381 S.W.3d 753 (2009)(emphasis 

added)).  The Court’s review is not directed to the decision of the circuit court but 

to the decision of the administrative agency.  Mtn. Pure, LLC, 2011 Ark. 258, 383 

S.W.3d at 353.   The review is limited to the record developed in the administrative 
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proceeding.  In addition to determining the presence or absence of substantial 

evidence to support the decision, the court also considers whether the decision was 

arbitrary, capricious, or characterized by an abuse of discretion.  Id.  

The record in this case is sparse.  The administrative record was prepared and 

certified by the City Clerk and filed by Plaintiff on April 26, 2013.  Add. 36-76; R 

62-123.  The record contains the minutes of the February 25, 2013 City Council 

meeting, Add. 36-44, R 82-90;  Resolution No. 8272, Add. 45-46; R 91-92, a letter 

dated January 11, 2013 from Felicia McHenry to Mayor Smith, photographs, and a 

Motion for Full Hearing filed by Plaintiff. Add. 39-40; R 121-22  Plaintiff filed an 

additional document, Brief in Support of Motion for Full Hearing, which was part 

of the administrative proceeding but was omitted from the record. Add. 79-86; R 

126-33.  The City later supplemented the record with a recording of the Council 

meeting.  Add. 684-85; R part 2, pgs. 16-17.2  These materials comprise the entire 

record of the administrative proceeding and the Court’s review should be limited to 

only these materials.  The Circuit Court ruled that the photographs would not be 

 
2 When the reporters prepared the record of the proceedings that occurred following 

the prior appeals, each began the numbering at 1 instead of continuing with the 

numbering from the prior record.  Therefore, the page numbering for the two 

additional sections of the record are designated as “part 2”  and “part 3.”      
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considered by the Court in ruling on the appeal and Appellee’s have not appealed 

that ruling.  Add. 686; R part 2, pg. 94. 

The City has a duty to develop an adequate record when it seeks to seize and 

condemn property.  The record must contain adequate findings to demonstrate 

compliance with constitutional due process requirements and sufficient factual 

findings to show that the decision is supported by substantial evidence.  “Courts 

cannot perform the reviewing functions assigned to them in the absence of adequate 

and complete findings . . . on all essential elements pertinent to the determination.” 

Bryant v. Ark. Pub. Serv. Comm’n, 45 Ark.App. 56, 63, 871 S.W.2d 414 (1994).  

The threshold question governing our review of an agency 

determination is whether the agency has provided concise and explicit 

findings of fact and conclusions of law separately stated in the order. 

Olsten Health Servs., Inc. v. Arkansas Health Servs. Comm'n, 69 Ark. 

App. 313, 12 S.W.3d 656 (2000). These findings should be sufficient 

to resolve material issues or those raised by evidence relevant to the 

decision. Bryant v. Ark. Public Serv. Comm'n, 54 Ark. App. 157, 924 

S.W.2d 472 (1996). The agency must make findings of fact in sufficient 

detail that the reviewing court may perform its function to determine 

whether the agency's findings as to the existence (or nonexistence) of 

essential facts are supported by the evidence. Mosley v. McGehee 

School Dist., 30 Ark. App. 131, 783 S.W.2d 871 (1990). 

 

Arkansas Appraiser Licensing v. Quast, 2010 Ark. App. 511, 6 (2010). Where 

“conclusions of law are without adequate corresponding factual support, they lack 

substantial evidence and are arbitrary and capricious.”  Ark. State Bd. Of 

Chiropractic Examiners v. Currie, 2013 Ark.App. 612. 
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The record in this case does not contain any factual findings that would 

support the condemnation and demolition of Convent’s property.  The lack of 

substantial evidence indicates that the decision was arbitrary and capricious.  Prior 

to the City Council meeting at which Convent’s property was condemned, there were 

no hearings or other proceedings where testimony or evidence was presented and 

where Convent had an opportunity to cross-examine or otherwise challenge any 

evidence.  No witnesses testified at the City Council meeting on February 25, 2013.  

The result is a record that only contains conclusory allegations and vague descriptive 

terms with no factual or evidentiary support.   

Neither the Resolution condemning the property, Add. 45-46; R 91-92, nor 

the record from the administrative proceeding contain any specific factual findings 

regarding the condition of the property. Add. 36-76; R 62-123.  The Resolution 

condemning the property contains nothing more than conclusory terms such as “run 

down, dilapidated, unsightly, dangerous, obnoxious, unsafe, not fit for human 

habitation and detrimental to the public welfare . . ..”  Add. 45-46; R 91-92. The 

Resolution contains additional “boilerplate” language which appears in every such 

resolution labeling the property as “unsafe and hazardous.”  Neither the Resolution, 

nor the record of the administrative proceeding contain any facts or competent 

evidence to support these general, boilerplate conclusions.   In the absence of any 

specific factual findings in either the Resolution or record of the administrative 
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proceeding, the Circuit Court should have held that the City Council’s decision was 

not supported by substantial evidence and was arbitrary and capricious.  

C. Dismissal of Constitutional Claims & Denial of Injunctive and 

Declaratory Relief 

  

i. Standards of Review 

 

a. The most important function of judicial review is for the Court 

to determine if the underlying administrative procedure meets 

constitutional standards.  

 

In reviewing an administrative decision by an agency or governing body, the 

Court should determine “whether the order or decision under review violated any 

rights under the laws or Constitution of the United States or of the State of 

Arkansas.” Harness v. Arkansas PSC, 60 Ark. App. 265, 269-270, 962 S.W.2d 374, 

375 (1998);  Southwestern Bell Tel. 12 Co. v. Arkansas Public Service Com., 267 

Ark. 550, 557, 593 S.W.2d 434, 439 (1980). Judicial review is not a step in the 

administrative process or an administrative remedy to be exhausted. Dove v. 

Parham, 181 F.Supp. 504, 511-12 (E.D.Ark. 1960)    It’s purpose is to “make certain 

that there are definite limits, effectively enforced, upon the tremendous powers 

exercised by the modern state through the administrative process which affect the 

lives, properties, and fortunes of its individual citizens.” Robert Kramer, The Place 

and Function of Judicial Review in the Administrative Process, 28 FORDHAM L. REV. 

1, 7 (1959). Because failure to comply with constitutional due process standards is 

fatal to any final administrative decision, whether the procedures underlying the 
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decision pass constitutional muster is pertinent to the determination of whether a 

decision should be upheld or overturned.   The record of an administrative 

proceeding must contain evidence that, in reaching its decision, the administrative 

body complied with constitutional due process requirements.   

b. The Court should conduct a de novo review to determine if 

the Circuit Court abused its discretion in determining that 

Defendants were entitled to judgment as a matter of law.    

 

The Court’s dismissal was essentially judgment as a matter of law in favor of 

Appellees.  See, e.g., Travis Lumber Co. v. Deichman, 2009 Ark. 299, 319 S.W.3d 

239, 253 (2009)The denial of injunctive and declaratory relief and the Circuit 

Court’s rulings regarding constitutional issues and matters of law are subject to de 

novo review under the “abuse of discretion” standard. Wilson v. Weiss, 368 Ark. 300, 

307, 245 S.W.3d 144, 150 (2006); City of Dover v. City of Russellville,  363 Ark. 

458,  460, 215 S.W.3d 623, 625 (2005) “[A] clearly erroneous interpretation or a 

clearly erroneous application of a law or rule can constitute a manifest abuse of 

discretion.” Ford Motor Co. v. Nuckolls, 320 Ark. 15, 20-21, 894 S.W.2d 897, 900 

(1995). 

ii. The Circuit Court’s determination that an appeal to circuit court 

pursuant to District Court Rule 9 is an “administrative remedy” 

that must be exhausted prior to asserting constitutional claims is 

contrary to established law, is clearly erroneous, and represents 

an abuse of discretion.  
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“[E]xhaustion of remedies is not required under 42 U.S.C. Section 1983.” 

Mike Mosley, Assistant City Attorney, Motion Hearing, June 4, 2019.  AB 27; R. 

567.  Convent had exhausted all administrative remedies prior to filing its appeal in 

the circuit court and should have been permitted to pursue its constitutional claims. 

A judicial remedy is not an administrative remedy.  Dove v. Parham, 181 F.Supp. 

504, 512 (E.D.Ark 1960).  Black's Law Dictionary defines an "administrative 

remedy" as a "a nonjudicial remedy provided by an administrative agency." 

Black’s Law Dictionary 1296 (7th ed. 1999) (emphasis added).  Other sources define 

an administrative remedy as “the non judicial remedy provided by an agency, 

board, commission or any other like organization,” (Administrative Remedy Law 

& Legal Definition, USLegal.com, http://definitions.uslegal .com/a/administrative-

remedy/ (emphasis added)), or  “[o]btaining the redress or the enforcing of your 

rights by putting a matter before an administrative agency.” What is Administrative 

Remedy?, The Law Dictionary, http://thelawdictionary .org/administrative-remedy/ 

(emphasis added).  Thus, an “administrative remedy” is one that is both 

“nonjudicial” and is before “an administrative agency.”  District Court Rule 9 

provides for a judicial remedy, not an administrative remedy.     

The school district in Dove v. Parham, 181 F.Supp. 504, 509 (E.D.Ark. 1960) 

made the same argument Defendants asserted in this case, that the appeal to circuit 

court was an administrative remedy which must be exhausted prior to bringing an 

http://thelawdictionary.org/administrative-agency/
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action in federal court.  The federal court held that, while the plaintiffs were required 

to exhaust their administrative remedies before the school board, they were not 

required to “carry their contention into the State courts” prior to bringing their 

constitutional claims in federal court.  Id. at 512. Also, the Court noted that the 

Arkansas legislature could not validly confer administrative powers on the circuit 

courts.   Id.  More recently, in City of Little Rock v. Alexander Apartments, LLC, 

2020 Ark. 12, 10 (2020), the Arkansas Supreme Court held that the ability of 

plaintiffs to file an action in court did not relieve the City of its obligation to provide 

due process.  The holdings in Dove, affirmed by the Eighth Circuit (282 F.2d. 256), 

and in Alexander Apartments clearly demonstrate that, in the present case, the Circuit 

Court’s finding that a Rule 9 appeal is an administrative remedy that must be 

exhausted prior to bringing constitutional claims is contrary to established law, 

clearly erroneous, and constitutes an abuse of discretion.   

In nuisance abatement actions, the City provides a brief (3 minutes according 

to council agenda) appearance before the City Council and does not provide any 

additional administrative remedies.  Add. 182, R. 241; Add. 645, R. 756. Therefore, 

the City Council’s Resolution condemning the property was a final administrative 

decision.   The Circuit Court’s adoption of the City’s contention that an appeal in 

circuit court pursuant to District Court Rule 9 was clearly erroneous and constitutes 

an abuse of discretion.  
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iii. The Circuit Court’s holding that a Rule 9 appeal is merely an 

extension of the City’s administrative procedure violates the 

separation of powers doctrine in Article 4, Section 2 of the 

Arkansas Constitution.  

 

Article 4, Section 1 of the Arkansas Constitution provides for three distinct 

branches of government and Article 4, Section 2 explicitly requires a separation of 

powers.  The powers that belong to the executive branch of government cannot be 

delegated or shifted to the judicial branch, even where the executive branch chooses 

to forego its constitutional responsibility to provide due process. See, e.g., Oates v. 

Rogers, 201 Ark. 335, 337-339,144 S.W.2d 457, 458 (1940) (citing 16 C.J.S. 

Constitutional Law § 111 (1984)); See also Spradlin v. Arkansas Ethics Com'n, 858 

S.W.2d 684, 314 Ark. 108 (Ark. 1993) (holding that the appointment of the Chief 

Justice of the Supreme Court to the Commission was a violation of the separation of 

powers).  

 If it were affirmed, the Circuit Court’s holding  that a proceeding held in 

Circuit Court pursuant to Rule 9 is an extension of the City’s administrative 

procedures would effectively render the sections of Rule 9 pertaining to 

administrative appeals unconstitutional. Additionally, had Convent not brought its 

constitutional claims with its appeal, it may have lost the right to bring such claims 

later.  The grant of judgment as a matter of law to Defendants and the dismissal of 

Convent’s claims and denial of injunctive relief was contrary to law, clearly 

erroneous, and constitutes an abuse of discretion.  
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iv. While Plaintiff maintains that it has exhausted all remedies 

available at the administrative level, exhaustion of 

administrative remedies is not required prior to bringing claims 

pursuant to 42 U.S.C. § 1983 or the Arkansas Civil Rights Act.  

 

“[E]xhaustion of remedies is not required under 42 U.S.C. Section 1983.” 

Mike Mosley, Assistant City Attorney, Motion Hearing, June 4, 2019.  AB 27; R. 

567.  As the Assistant City Attorney admitted, in general, exhaustion of 

administrative remedies is not required prior to bringing an action under 42 U.S.C. 

§ 1983. R. 567.  It is also not required under the Arkansas Civil Rights Act.  Ark. 

Code. Ann. § 16-123-101, et.seq.  The U.S. Supreme Court “has stated  categorically 

that exhaustion is not a prerequisite to an action under § 1983, and [the court has] 

not deviated from that position in the 19 years since McNeese.”  Patsy v. Bd. of 

Regents, 457 U.S. 496, 500-501, 102 S. Ct. 2557 (1982)  (emphasis added). See also, 

e.g., McNeese v. Board of Educ. for Community Unit School Dist. 187, 373 U.S. 668, 

83 S.Ct. 1433 (1963).  The ability to bring federal constitutional claims without 

exhausting administrative remedies has also been recognized by the Arkansas 

Supreme Court.  

The United States Supreme Court has held that a litigant is not required 

to exhaust his or her administrative remedies before filing a civil rights 

action in federal courts. Patsy v. Florida Bd. of Regents, 457 U.S. 496, 

73 L. Ed. 2d 172, 102 S. Ct. 2557 (1982); McNeese v. Board of Educ., 

373 U.S. 668, 10 L. Ed. 2d 622, 83 S. Ct. 1433 (1963) . In Felder v. 

Casey, 487 U.S. 131, 101 L. Ed. 2d 123, 108 S. Ct. 2302 (1988) , the 

United States Supreme Court extended this holding to civil rights 

actions that are filed in state courts.  

 

https://advance.lexis.com/api/document/collection/cases/id/3S4X-5FV0-003B-S4KJ-00000-00?page=500&reporter=1100&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/3S4X-5FV0-003B-S4KJ-00000-00?page=500&reporter=1100&context=1000516
https://advance.lexis.com/GoToContentView?requestid=31a73965-9a88-4814-effa-b9f899fa23ac&crid=67ac5952-32fe-1bf0-a045-c504e458dc08
https://advance.lexis.com/GoToContentView?requestid=31a73965-9a88-4814-effa-b9f899fa23ac&crid=67ac5952-32fe-1bf0-a045-c504e458dc08
https://advance.lexis.com/GoToContentView?requestid=31a73965-9a88-4814-effa-b9f899fa23ac&crid=67ac5952-32fe-1bf0-a045-c504e458dc08
https://advance.lexis.com/GoToContentView?requestid=31a73965-9a88-4814-effa-b9f899fa23ac&crid=67ac5952-32fe-1bf0-a045-c504e458dc08
https://advance.lexis.com/GoToContentView?requestid=31a73965-9a88-4814-effa-b9f899fa23ac&crid=67ac5952-32fe-1bf0-a045-c504e458dc08
https://advance.lexis.com/GoToContentView?requestid=31a73965-9a88-4814-effa-b9f899fa23ac&crid=67ac5952-32fe-1bf0-a045-c504e458dc08
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Ford v. Arkansas Game & Fish Comm’n, 335 Ark. 245, 252, 979 S.W.2d 897 (1998).  

Also, when actions are brought for violations of rights guaranteed by the 

Arkansas Constitution, exhaustion of administrative remedies is not required.  

Harmon v. Jackson, 547 S.W.3d 686, 689 (Ark. 2018).  Furthermore, it is not 

necessary for a litigant to have exhausted available postdeprivation remedies when 

the litigant contends that he was entitled to predeprivation process. Keating v. 

Nebraska Pub. Power Dist., 562 F.3d 923, 929 (8th Cir. 2009). See also Zinermon v. 

Burch, 494 U.S. 113, 132, 110 S. Ct. 975 (1990). Regardless, the City’s admission 

in the Motion Hearing on June 4, 2019 (AB 27;R. 567), is significant and establishes 

that Convent should have been permitted to pursue its claims under both the U.S. 

and Arkansas Constitutions. 

v. The City failed to provide adequate notice, a meaningful hearing 

before an unbiased decision maker, or an opportunity to repair 

the property prior to seizure and condemnation of the property.  

  

The extent to which due process rights are required in administrative 

proceedings is determined by a balancing approach.  Mathews v. Eldridge. 424 U.S. 

319, 96 S.Ct. 893, 47 L.ed. 2d 18 (1976).   The Eldridge standard balances three 

factors: (1) the extent that private interests are affected in the proceeding; (2) the risk 

of wrongfully depriving a party of its interest under the current procedures along 

with the utility of additional procedures that could lessen this risk; and (3) the 

government's interest at stake, such as the administrative and financial burdens 
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imposed upon a public actor if additional procedures are incorporated.  Id. at 334-

35.  These factors require a factual analysis and, thus, a case like this is not 

susceptible to a motion to dismiss.   City of Oakland v. Abend, No. 3:07-cv-02142, 

2007 U.S. Dist. LEXIS 53186, 24-25, 2007 WL 2023506 (N.D. Cal. 2007). 

Real property ownership has substantial value to an individual under the first 

Eldridge factor.  United States v. James Daniel Good Real Property,  510 

U.S. 43, 53-54, 114 S.Ct. 492 (1993).   In Connecticut v. Doehr, 501 U.S. 1, 11, 

111 S.Ct. 2105 (1991), the Supreme Court described attachment interests on 

property to be "significant" in regards to how they affect private interests under 

Eldridge because attachments can result in great economic hardship to a property 

owner. The Court held that even where a decision does not amount to a complete, 

physical, or permanent deprivation of real property, due process concerns still 

exist.  Id. at 12. Property nuisance cases require increased caution because destroyed 

property cannot be restored and the best evidence of whether the seizure was justified 

will have been demolished.  See Alex Cameron, Due Process and Local 

Administrative Hearings Regulating Public Nuisances:  Analysis and Reform, 43 St. 

Mary’s L.J. 619 (2012).   The demolition of one's property is a substantial private 

interest under the first Eldridge factor and, thus, determine that it warrants 

substantial protection for due process purposes.   

https://advance.lexis.com/api/document/collection/cases/id/4P8C-30C0-TXFP-C234-00000-00?page=24&reporter=1293&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/4P8C-30C0-TXFP-C234-00000-00?page=24&reporter=1293&context=1000516
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The burden of holding a hearing where evidence could be presented and 

witnesses cross-examined is minimal when compared with the substantial 

constitutional rights at issue.  Municipalities and administrative agencies at both the 

federal and state levels hold thousands of such hearings every day on a variety of 

issues across this country.3   

In its Motion for Judgment on the Pleadings or, in the Alternative, Motion for 

Summary Judgment (Add. 87-374; R 145-98), Convent conclusively demonstrated 

that there were no genuine issues of material fact by which the City could show that 

it provided adequate notice prior to seizing and condemning Convent’s property, 

that it provided Convent with a meaningful opportunity to be heard and an unbiased 

decision maker prior to seizing and condemning its property, or that it provided 

Convent with an opportunity to repair the property prior to condemning the 

property.    

 
3 If courts were to adopt the City’s argument that, because a person can file a case in 

court, a hearing is not required at the administrative level, hundreds of administrative 

hearing offices and operations in agencies at both the federal and state level could 

be dismantled.  The very existence of these hearing offices in federal and state 

agencies is to provide the type of due process the City claims is unnecessary.  
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The City seized and condemned Plaintiff’s property through a summary 

proceeding without providing any substantial due process, whatsoever.  The City 

initially seized the property by red-tagging it with no prior notice.  Add. 257, R. 

319.   The City failed to provide adequate notice of the alleged violations. Add. 260; 

R 322.  The City refused to issue a permit to allow the owner to repair the property 

prior to condemnation. Add. 162; R 221.   Plaintiff requested a full hearing and the 

ability to present evidence but the City steadfastly refused. AB 1-5; Add. 261-63, 

596-97; R 325-26, 707-12. The City’s code does not contain any provisions for a 

meaningful hearing with an unbiased decision maker, at any level, and the only 

avenue for appeal requires that the property owner initiate an action in state court 

after the property has been condemned. Add. 182, 215, 231, 230-79, 264-313; R 

241, 274, 290, 326-75.   

a. The City’s seizure of Convent’s property by red-tagging was 

without prior notice or hearing and was unreasonable.  
 

Once the City red-tagged Convent’s property a seizure occurred.  Convent 

could no longer occupy, utilize, or repair the property.  Add. 162, R. 221.  “A 

‘seizure’ of property occurs when there is some meaningful interference with an 

individual’s possessory interests in that property,” Soldal v. Cook County, Ill., 506 

U.S. 56, 113, S.Ct. 538 (1992); Franklin v. State, 267 Ark. 311, 590 S.W.2d 28 

(1979).  In another nuisance abatement case, the Arkansas Supreme Court held that 

a statute that authorized a temporary or permanent injunction without affording the 
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owners of a dance hall an opportunity for notice and a hearing violated the owners’ 

due process rights under both the federal and Arkansas constitutions.  Franklin v. 

State, 267 Ark. 311, 590 S.W.2d 28 (1979).   In Franklin, the prosecuting attorney 

obtained an order requiring that the dance hall be temporarily padlocked.  Id. at 312, 

590 S.W.2d at 29.   The temporary order was nailed to the door of the business. Id.  

The Court stated “the requirement of notice and an opportunity to be heard raised no 

impenetrable barrier to the taking of a person's property. Such safeguards are 

necessary to avoid unfair or mistaken deprivation of property interest.” Id.  at 315, 

590 S.W.2d at 30. In Franklin, the Arkansas Supreme Court stated that notice and 

hearing should “precede” any property deprivation.  Id.  See also, Zinermon v. 

Burch, 494 U.S. 113, 132, 110 S. Ct. 975, 108 L. Ed. 2d 100 (1990).  “The 

availability of post-deprivation remedies is not a defense to the denial of procedural 

due process where predeprivation process is practicable.” Westborough Mall, Inc. v. 

City of Cape Girardeau, 794 F.2d 330, 337 (8th Cir. 1986). Because the red-tagging 

of its building was a seizure, Convent was entitled to the protections of the Fourth 

Amendment to the U.S. Constitution and Article 2, section 15 of the Arkansas 

Constitution. 

City of Little Rock v. Alexander Apartments, LLC, 2020 Ark. 12,  is a very 

recent case where the Arkansas Supreme Court addressed the issue of due process 

rights involving municipal actions relating to property interests.  In that case, the 
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City’s fire chief issued an order requiring the apartment complex to cease operations 

and requiring the tenants to vacate.  Id. at 9.  The actions taken by municipal officials 

in both Franklin and Alexander Apartments are very similar to the case at bar where 

the City red-tagged Convent’s property preventing its occupancy, use or repair.  The 

Supreme Court upheld judgment as a matter of law against the City affirming the 

Circuit Court’s holding that the City violated the Apartment company’s rights to due 

process under the Arkansas Constitution by taking their property without adequate 

notice and opportunity to be heard.   Id. at 5, 9.    

Significantly, the Supreme Court rejected the City’s claim that an emergency 

situation rendered any predeprivation hearing impractical or impossible because the 

order did not mandate the closure until twelve days later. Id. at 11, The Court noted 

that “[t]he urgent situation described by the City was belied by its own delay.”  

Likewise, in the case at bar, the City cannot argue that an emergency prevented a 

predeprivation hearing because they waited more than 6 years after the Resolution 

permitting it to demolish the structure was enacted to demolish it.    See AB 27;   R. 

569 

b. The City failed to provide any notice, prior to the seizure of 

Convent’s property and failed to provide notice of specific 

violations or rights to appeal prior to condemnation of the 

property.  

 

  To satisfy the requirements of due process, notice must convey the required 

information.   Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306, 314, 70 
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S. Ct. 652 (1950).  Notice must provide a party with sufficient information to 

make informed decisions as to how to proceed in order to protect his 

property interest.  See Grayden v. Rhodes, 345 F.3d 1225, 1242 (11th Cir. Fla. 

2003)(citing Mullane, 393 U.S. at 314, 70 S. Ct. at 657). "The right to be heard has 

little reality or worth unless one . . . can choose for himself whether to appear or 

default, acquiesce or contest." Id..  Notice must "set forth the alleged misconduct 

with particularity."  In re Gault, 387 U.S. 1, 33, 87 S. Ct. 1428 (1967)(emphasis 

added). See also Bliek v. Palmer, 102 F.3d 1472, 1475 (8th Cir. 1997).  Where 

Notice fails to advise of the specific violations so that a party may prepare for a 

hearing, appearance does not cure inadequate notice.  In re Gault, 387 U.S. at 33.   

To be adequate, notice should also advise the party of procedures to appeal an 

adverse decision.  See Memphis Light, Gas & Water Div. v. Craft, 436 U.S. 1, 14-

16, 56 L. Ed. 2d 30 (1978).  The Eleventh Circuit has addressed this requirement 

specifically in the context of condemnation proceedings:  

To include a one-sentence statement of a tenant's right to appeal the 

condemnation order in this notice to vacate would not be burdensome. 

In fact, Rhodes testified that the City amended its standard 

eviction notice to include a statement regarding the tenants' right to 

appeal the condemnation order, which suggests that the fiscal and 

administrative burden of such notice is not prohibitive.   

 

Grayden v. Rhodes, 345 F.3d at 1236.  Notice must be executed in a 

reasonable manner to adequately inform the parties of proceedings that may 

affect their legal rights.  Armstrong v. Manzo, 380 U.S. at 550.    

https://advance.lexis.com/api/document/collection/cases/id/49JR-9VV0-0038-X2CB-00000-00?page=1242&reporter=1107&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/49JR-9VV0-0038-X2CB-00000-00?page=1242&reporter=1107&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/3S4X-FXH0-003B-S4DJ-00000-00?page=33&reporter=1100&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/3S4X-JRP0-00B1-D325-00000-00?page=1475&reporter=1107&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/49JR-9VV0-0038-X2CB-00000-00?page=1236&reporter=1107&context=1000516
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The general rule is stated thus in Charles S. Rhyne, Municipal Law, 559 

(1957).  

Except in clear cases of emergency, a prior notice and a reasonable 

opportunity to be heard is required to be given to a property owner 

before attributing legal effectiveness to any order to demolish, repair, 

alter or improve a substandard building. The owner should also be 

apprised of the defects in his building to give him an opportunity to 

remedy them. * * *" See also 14 A.L.R.2d annotation, supra, p. 74 ff.; 

16A C.J.S. Constitutional Law § 645, p. 913.  

 

As quoted in Albert v. Mountain Home, 81 Idaho 74, 80-81, 337 P.2d 377 (Idaho 

1959)(emphasis added).  

Considering the City’s condemnation procedure, notice of the right to appeal 

is especially important.  Many of the property owners whose properties are 

condemned lack the knowledge or resources to initiate court action.  Most are 

unlikely to be aware of the requirements of District Court Rule 9, including the 

provision that an appeal must be filed within thirty days.  Additionally, the 

requirement of the submission and approval of a rehabilitation plan means that some 

property owners may not even consider their options for filing an appeal until a 

submitted plan has been denied.  It is likely this process would take more than thirty 

days. 

Notice should contain both a list of specific violations or conditions and 

information about rights to appeal.   The Notice provided in this case contains 

neither.   Without knowing what violations had been alleged, Convent could not 
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adequately prepare for a hearing, had one been provided. Notice was inadequate and 

these inadequacies could not be cured by appearance.   Appellant had been told that 

it would be permitted to speak for three minutes before the City Council.  Add. 182, 

R. 241,  Convent’s counsel appeared for the limited purpose of asking for a full and 

fair hearing or the issuance of a permit to repair the property.  Because Convent had 

not been provided with a list of specific violations, it could not adequately prepare 

to present its case.   

c. The City never afforded Convent an opportunity to repair 

its property prior to seizure and condemnation.  

  

Many state’s courts have considered this issue and determined that a property 

owner is entitled to repair his property before an order for demolition is issued. City 

of Aurora v. Meyer, 230 N.E.2d 200, 38 Ill.2d 131 (Ill. 1967); See also, e.g., City of 

Safford v. Seale, No. 2 CA-CV 2008-0185, 2009 WL 3390172, 3 (Ariz. Ct. App. 

2009);  Hawthorne Savings & Loan Ass'n v. City of Signal Hill, 19 Cal.App.4th 148, 

23 Cal.Rptr.2d 272 (1993); Miles v. District of Columbia, 354 F.Supp. 577 (D. D.C. 

1973);  Horne v. City of Cordello, 230 S.E.2d 333, 140 Ga.App. 127 (1976)(any 

ordinance which authorizes demolition of a structure without first allowing 

opportunity to repair is unconstitutional and void);  Village of Lake Villa v. 

Stokovich, 211 Ill. 2d 106, 810 N.E.2d 13, 284 Ill.Dec. 360 (Ill. 2004); Nazworthy v. 

City of Sullivan, 55 Ill. App. 48, 52 (1893); Washington v. City of Winchester, 861 

S.W.2d 125 (Ky.App.1993)  Polsgrove v. Moss, 157 S.W. 1133, 1136 (Ky. 
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1913);  Horton v. Gulledge, 277 N.C. 353, 177 S.E.2d 885 (1970) (overruled on 

other grounds); Herrit v.Code Management Appeal Board, 704 A.2d 186 

(Pa.Commw.1997); Newton v. Highland Park, 282 S.W.2d 266 (Tex.App. 

1955);  West v. City of Borger, 309 S.W.2d 250, 253 (Tex.App. 1958).  Courts have 

disfavored decisions that issue an order for demolition without any kind of relief 

afforded to a property owner prior to the order.  This treatment is in congruity with 

the first Eldridge factor, which considers the gravity of potential loss to an 

individual. Mathews,  424 U.S. at 334-35.  Ordering demolition without any kind of 

relief prior to the order is a harsh remedy and has due process implications associated 

with it.  

Convent informed the council prior to the condemnation vote that it wanted 

to rehab the property and had prepared to do so. Add. 596-98; R. 707-09; Add. 314-

27; R. 376-89.  The Council refused to permit Convent to make repairs (Add. 162, 

R. 221) and the Code and the City’s procedure are designed to only permit a property 

owner to repair property only after a condemnation resolution that requires the 

property be demolished and only under a rehab agreement which requires a 

substantial bond.  The City has some history of approving such agreements only later 

to order that work be stopped and the property be demolished.  Talley v. City of North 

Little Rock, 2009 Ark. 601, 381 S.W.3d 753 (2009).  The Talley case indicates it 
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would have been foolhardy for Convent to expend resources to repair the property 

while the Resolution ordering its destruction was still in effect.   

Even though the City says it will consider a rehab plan, the City’s Code does 

not provide for such plan and does not provide any standards to guide a decision 

maker in determining whether such plan should be approved or for evaluating 

compliance with the plan.   The approval of such a plan is left completely to the 

whim of elected officials who are influenced by political and other considerations.  

Given the animosity of the City to this property which is related to its history, In 

fact, based on the Talley case (2009 Ark. 601, 381 S.W.3d 753), Convent had reason 

to be concerned that the City may proceed to demolish the property even after a 

rehabilitation plan had been approved. Convent had no reason to believe a rehab plan 

would be approved or that any council member would even sponsor it, no standards 

to guide it in preparation of such a plan, and no way to know if the City may proceed 

to demolish the property anyway.  Furthermore, in this particular case, counsel for 

Convent contacted the city attorney’s office after the condemnation to discuss a plan 

to repair the property.  The deputy city attorney didn’t want to talk about it and said 

the City would not set aside the condemnation order under a rehabilitation plan.  

Add. 1207, R. pt 3, 72.  

The fact is, the Resolution condemning the property states that the structure 

must be razed and or removed and makes no provisions for a rehabilitation plan.  



ARG 23 

 

Add. 46, R. 92.  Section 1.7.4 of the City’s ordinance states that “[c]ondemned 

structures shall be destroyed and removed from the premises.”   Add. 277, R 330.  

There is no provision for any plan to repair the property.  

  The Georgia Supreme Court faced a very similar ordinance as the one at 

issue in this matter: 

[Y]et, where, as here, the ordinance seeks to prevent the owner from 

repairing his property pending the outcome of the abatement 

proceedings, which he alleges is a sham and will only judge him guilty 

of refusing to abate the nuisance after the finding by other officials, 

without notice and a hearing, to be a nuisance, it in effect seeks to 

condemn his property by preventing him from remedying the nuisance 

situation so found, and to so declare it a nuisance by ordering him 'to 

demolish the structure within 60 days,' without a judicial hearing of the 

existence of a nuisance . . ., and preventing him by ordinance from 

repairing or improving same by denying him building permits for that 

purpose after so finding a nuisance without notice and a hearing. The 

effect of said ordinance and the application thereof here alleged is to 

take from the plaintiff his property, not through eminent domain but by 

crushing him between the 'bureaucratic rocks' by denying him a right 

to rebuild under the zoning code and requiring him to demolish under 

the slum clearance code. If the city desires him to demolish the property 

without giving him the right to correct any and all deficiencies found in 

a judicial hearing of whether or not a nuisance exists . . ., then let the 

property be condemned and pay him for it, but not through indirect 

means prevent him from abating an alleged nuisance before a trial 

thereon. The ordinance by thus placing him in a position of demolishing 

the property as his only means of abating the alleged nuisance is 

unconstitutional, null and void.  

 

Shaffer v. City of Atlanta, 154 S.E.2d 241, 223 Ga. 249 (Ga. 1967).   Neither the 

Resolution nor the Ordinance at issue in this matter provide an opportunity for the 

property owner to repair the property prior to condemnation and the Ordinance 
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requires that the property be demolished.  Therefore, as in Shaffer, both are 

unconstitutional.  And, regardless of whether a post-condemnation rehabilitation 

plan was a realistic option, the City was required to provide pre-deprivation due 

process.  

d. The City failed to provide a meaningful hearing  at which 

Convent could confront and cross examine witnesses prior 

to the seizure and condemnation of Convent’s property. 

 

“[R]emember we’re a legislative body, not a judicial body so we’re not 

hear to – to hear cases.  That’s what the court system is for.”  
 

Mayor Smith during City Council Meeting on February 25, 2013.  Add. 597. R. 708.   

To satisfy the requirements of due process, a party must be afforded a 

“meaningful opportunity to be heard” and this opportunity is generally required prior 

to a deprivation of property. See, e.g., United States v. James Daniel Good Real 

Prop., 510 U.S. 43, 53, 114 S.Ct. 492 (1993); Fuentes v. Shevin, 407 U.S. 67, 80, 

92 S.Ct. 1983 (1972).  Post-deprivation process is only justified in “extraordinary 

situations.” James Daniel Good, 510 U.S. at 53.   Prior to the seizure of private 

property, a  hearing “must be granted at a meaningful time and in a meaningful 

manner.”  Fuentes, 407 U.S. at 80 (quoting Armstrong v. Manzo, 380 U.S. 545, 552, 

85 S.Ct. 1187 (1965)).   

If the right to notice and a hearing is to serve its full purpose, then, it is 

clear that it must be granted at a time when the deprivation can still be 

prevented. At a later hearing, an individual's possessions can be 

returned to him if they were unfairly or mistakenly taken in the first 
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place. Damages may even be awarded to him for the wrongful 

deprivation. But no later hearing and no damage award can undo 

the fact that the arbitrary taking that was subject to the right of 

procedural due process has already occurred. "This Court has not 

. . . embraced the general proposition that a wrong may be done if 

it can be undone." Stanley v. Illinois, 405 U.S. 645, 647. This is no 

new principle of constitutional law.  The right to a prior hearing 

has long been recognized by this Court under the Fourteenth and 

Fifth Amendments.  

 

Fuentes, 407 U.S. at 80-82 (emphasis added). See also Matthews, 424 U.S. at 333.   

Arkansas courts have held that due process requires “a full and fair hearing, 

including the right to submit evidence and testimony, to examine witnesses, and an 

opportunity to present evidence or testimony in rebuttal to adverse 

positions.”   Harness v. Arkansas PSC, 60 Ark. App. 265, 

271 (1998) (citing  Arkansas Elec. Energy Consumers v. Arkansas 

Pub. Serv. Comm'n, 35 Ark. App. 47 (1991)).  Crucial due process components in 

light of the second Eldridge factor include affording property owners multiple 

opportunities to confront the issues charged against them for the condition 

of their  properties and providing property owners with the opportunity to present 

their case.  See, e.g., James Daniel Good, 510 U.S. at 48, 53-56.  The right to cross-

examine witnesses is regarded as substantial in connection with examining the entire 

scope of evidence and making a complete inquiry into the truth.  Where important 

decisions turn on questions of fact, due process requires an opportunity to confront 

and cross-examine adverse witnesses.  See, e.g. Goldberg v. Kelly, 397 U.S. 254, 

https://advance.lexis.com/api/document/collection/cases/id/3S98-Y0C0-0039-40F6-00000-00?page=271&reporter=3043&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/3S98-Y0C0-0039-40F6-00000-00?page=271&reporter=3043&context=1000516
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269, 90 S.Ct. 1011 (1970).  Rulings based on expedited summary hearings that offer 

scant evidence of their respective decisions fall short of due process requirements.  

Indeed, Appellant submits that the City’s policy of condemning properties 

without considering any substantial evidence or testimony poses a substantial and 

unacceptable risk of erroneous deprivation.  This is especially true considering that 

many of the affected property owners lack the knowledge and resources to fully 

protect their interests.  Furthermore, the burden on the City to conduct a hearing 

would be minimal.   

  The City simply cannot credibly claim that this was an extraordinary 

situation in which it could not reasonably provide meaningful predeprivation 

process.  Indeed, the reason given by the  Mayor at the Council meeting for the denial 

of Plaintiff’s request for a full hearing had nothing to do with the exigency of the 

situation.  Instead, the Mayor said that a hearing would not be granted because the 

Council was a legislative body and did not conduct those types of hearings.   Add. 

597. R. 708.  Even though Convent filed a written motion seeking a hearing (Add. 

74, R. 121), the City steadfastly refused to provide a predeprivation hearing.   

As further evidence of the lack of exigency here is the fact that the City did 

not act for more than 6 years after the resolution authorizing the destruction of the 

property to actually tear down the structure.  If the City believed the structure posed 

an imminent threat to anyone, would they have permitted that threat to remain for 6 

additional years?  
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In condemnation proceedings in the City of North Little Rock, no hearing is 

provided prior to seizure of the property.  The only process afforded to a property 

owner is an appearance which, according to the council agenda, is limited to three 

minutes.  Add. 645, R. 756.  At these “public hearings,” no witnesses testify, there 

is no opportunity to cross examine witnesses, and the only evidence presented is the 

limited code enforcement file, which contains no information regarding specific 

code violations, and recommendation.  See Add. 596-601; R. 707-12. This is hardly 

the type of due process hearing that satisfied constitutional standards when the City 

is substantially interfering with private property rights.   

The admission by the Mayor that the City Council does not hold hearings 

(Add. 597. R. 708) and other comments on the part of the Mayor demonstrates what 

the City has repeatedly argued, that it believes it is not obligated to provide due 

process in nuisance abatement actions because a property owner can file an action 

in circuit court.  

e. Convent was entitled to a predeprivation hearing before an 

unbiased decision maker.  
  

The United States Supreme Court has declared that in an administrative 

hearing, the right to a hearing before a neutral decision maker is essential. Goldberg 

v. Kelly,  397 U.S. 254, 271, 90 S.Ct. 1011 (1970).  Because certain procedural 

safeguards are commonly absent from administrative proceedings, the bias 

requirement should be applied with greater force.  Ventura v. Shalala, 55 F.3d 900, 
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902 (3d Cir. 1995).  The purpose of an adversary hearing is to ensure the requisite 

neutrality that must inform all governmental decision-making. James Daniel Good, 

510 U.S. at 55. The deciding officers must be “independent and objective-inwardly 

free from influences of . . . partisan or popular bias, and outwardly free from external 

direction by political” influences. Kramer, supra at 8. 

In Arkansas, administrative boards and commissions are subject to the 

“appearance of bias standard.”  Acme Brick Co. v. Missouri Pacific R. Co., 307 Ark. 

363, 821 S.W.2d 7, 10 (1991). See also Arkansas Racing Comm’n, v. Emprise Corp., 

254 Ark. 975, 497 S.W.2d 34 (1973).      

The “public hearing” as interpreted by the City in its practices, is conducted 

by the city council and they are the decision makers. The Council members are 

politically elected and, as such, have a significant interest in pleasing their 

constituents. In fact, it is to be expected that the interest in pleasing voters will 

outweigh any interests in providing a fair and just adjudication to the property owner. 

Judges refrain from discussing cases before them with outside parties and it would 

certainly be inappropriate be a judge to be influenced by such conversations. 

However, City council members hear complaints from and discuss properties with 

citizens.  And, they may be influenced by such discussions. This fact was illustrated 

in the case involving Appellant’s property in which one of the council members 
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stated that the neighborhood association wanted the structure demolished. Add. 598, 

R. 709.  See also Add. 175-77, R 234-36.;  

The proposed Resolution is sponsored by and signed by the Mayor.  The 

Mayor also presides over the proceeding.  The Mayor and Council members are all 

elected officials and are subject to political pressures and influences.  Questions 

were also asked regarding the intended use of the property.  Add. 598, R. 709. These 

questions were likely related to the prior use of the property and signaled that, at 

least this council member had no intention of permitting the structure to be repaired.   

During the Council meeting at which the property was condemned, it was apparent 

that none of the Council members were interested in hearing any evidence.  Add. 

596-601; R. 707-12.  It was apparent that their minds were made up and nothing was 

going to change them.   

A decision of this magnitude that greatly infringes on private property rights 

should be made based on the evidence presented regarding the condition of the 

property, not on political considerations.  City council members often will have other 

influences and motives for wanting a property condemned and there is a significant 

risk that a property owner will be deprived of a fair and just adjudication when the 

decision makers have such biases. The fact that the ordinance fails to provide for an 

unbiased decision maker means that it fails to provide adequate due process 

protections and is, therefore, unconstitutional. 
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D.  Denial of Convent’s Petition for Declaratory Judgment (Add. 779, R. 

part 3, 74). 

 

i. The City’s ordinance contains important and material terms 

which are undefined and unconstitutionally vague. 

 

A denial of a declaratory judgment is reviewed under the clearly erroneous 

standard while issues of statutory construction are reviewed de novo.  Haile v. 

Jonston, 482 S.W.3d 323, 325 (2016). A vague statute violates the first essential of 

due process. Connally v. General Constr. Co.,269 U.S. 385, 391, 46 S.Ct. 126 

(1926)).  The long-established “law of the land” is that that "no one [could] be taken 

by surprise" by having to "answer in court for what [one] has not been warned to 

answer".  Goldington v. Bassingburn,  Y.B. Trin. 3 Edw. II, f. 27b (1310)(as cited 

in Sessions v. Dimaya, 138 S. Ct. 1204, 200 L.Ed.2d 549 (2018)).   

Appellant contends that the term, “public hearing” is defined by the City’s 

practices.  However, if the City were to disagree with this definition, then 

alternatively, it would appear that the provision was vague.  The “public hearing” 

requirement contains extremely vague language.  It requires that the “public hearing” 

include findings that the structures are “unfit for human occupancy, or otherwise 

detrimental to the life, property or safety of the public.”  Aside from the lack of 

clarity or specificity in the terms themselves, the ordinance does not provide any 

direction or standards, and is therefore vague as to how these determinations are to 

be made and on what types of information or evidence such determinations should 
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be based.   The vague terms do not provide any standards or guidance in 

interpreting and applying these very broad and generalized terms.    

Starting with “unfit for human habitation.”  The Mayor and City Council 

members were asked to define “not fit for human habitation” in interrogatories.  

Add. 185-94, R. 244-52; Add. 216-17, R. 275-76.  Mayor Smith’s response was 

“See “dangerous” and “unsafe.”    For “Unsafe” he said “See ‘dangerous.’”  For 

dangerous, he responded:  “Means for someone or something that is not familiar 

with the property that could allow them to wander onto or into the property and 

become injured.”  Apparently, a person’s familiarity with the property somehow 

impacts whether it is fit for human habitation?     

The definitions provided by council members vary from “can’t safely live in” 

to not able to be safe, to unlivable, to “extreme disrepair, to “Dirty, to “unhealthy, 

unsafe, not a good place.” And, as previously mentioned, the mayor factors in 

familiarity with the property.   None of these definitions provide any significantly 

clarity and demonstrate how utterly standard less this provision is.  In the absence of 

any standards, this provision vests absolute and total discretion with the Council.  

This type of unfettered discretion cannot pass constitutional muster.   

The ordinance also contains the language “detrimental to the life, property, or 

safety of the public.”  The Mayor and council members were not asked to define this 

specific language. Add. 185-94, R. 244-52; Add. 216-17, R. 275-76.  The language 
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they were asked to define was based on the language in the Resolution concerning 

Plaintiff’s property.  However, one of the terms in the Resolution is very analogous 

to this language:  “Detrimental to public welfare.”  Again, the Mayor responded:  

See ‘dangerous,  ‘unsafe,’ and ‘not fit for human habitation.’” Exhibit E. So, again, 

he links familiarity with the property to the issue.  Again, the responses from other 

council members vary significantly, with some  merely relying on broad 

generalizations such as the impact on the community, jeopardy to the general public, 

or circling back to terms such as unsafe.  One indicated that his definition was about 

criminality and property values.  So, that begs the question:  is this language about 

safety issues, crime, property values, the overall impact on the community.  One 

might argue that it involves all of these issues but, if that is the case, why didn’t the 

council members answers more closely resemble that idea.  One council member 

reads that provision and is concerned about property values while another is 

concerned about safety.  This demonstrates that the provision is overly vague and 

standard less.  Again, it vests too much discretion in the council members as each is 

free to interpret the provision in a wide range of different ways.  

Another issue that makes this ordinance vague is simply that it seems to 

require every structure in the city to be “fit for human occupancy.”  Section 1.7.1. 

Certainly, there are many structures within the City which are not meant for human 

occupancy, garages, storage buildings, etc.  Must each one of these structures be “fit 
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for human occupancy?”  Does this mean such structures as a backyard storage shed 

must have plumbing and electricity.  A plain reading of the code would seem to 

suggest so.  

The Code is also vague with regard to its notice provisions.  Section 1.7.3 

states that “[t]he Code Enforcement Department shall be responsible for publication, 

mailing or delivery of all notices required to condemn structures.”  Yet, the code 

does not specify exactly what notices are required to condemn structures.  The 

ordinance simply refers to “notice of any proposed condemnation.”   The Code does 

not insure proper notice is provided.   

ii. Because it is vague and not sufficiently specific, the City’s 

ordinance provides public officials with too much discretion and 

is, therefore, unconstitutional.  

 

Vague laws invite arbitrary power by investing excessive discretion in public 

officials.  As the U.S. Supreme Court has recognized, government officials cannot 

always be trusted to safeguard the rights of the people and they should not be left 

with too  much discretion.  Crawford v. Washington, 541 U.S. 36, 124 S.Ct. 1354 

(2004).   “Vague standards are manipulable.”  Id.   If arbitrary and discriminatory 

enforcement are to be prevented, laws must provide explicit standards for those who 

apply them. E.g., Sessions v. Dimaya, 138 S.Ct. 1204 (2018). A vague law 

impermissibly delegates matters to policemen, judges, and juries for resolution on 

an ad hoc and subjective basis, with the attendant dangers of arbitrary and 
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discriminatory applications.  Id.   “[A] statute must not be so vague and standardless 

that it leaves judges free to decide, without any legally fixed standards, what is 

prohibited and what is not on a case-by-case basis.  Arkansas Tobacco Control Bd. 

v. Sitton, 357 Ark. 357, 166 S.W.3d 550 (2004).  

The arbitrary enforcement branch of the vagueness doctrine “is focused on the 

conduct of regulators—specifically, unguided discretion within the process of 

lawmaking and law enforcement.” United States v. Davis, No. 07-1964 (6th Cir. 

12/19/2008).  Where a law is so vague or so standard less that it invites arbitrary 

enforcement, the statute or ordinance violates the Fifth Amendment. Johnson v. 

United States, 135 S. Ct. 2551, 192 L. Ed. 2d 569 (2015) (citing Kolender v. Lawson, 

461 U.S. 352, 357–358, 103 S.Ct. 1855 (1983); see also Sessions, 138 S. Ct. 1204.  

The U.S. Supreme Court has found statutes to be insufficient that used the words 

“credible and reliable,” Kolender, at 358., “criminal street gang members,” and 

“loitering.” City of Chicago v. Morales, 527 U.S. 41, 119 S.Ct. 1849 (1999). The 

Arkansas Supreme Court took issue with terms such as “trade discounts” and 

“rebates” in a statute related to the sale of tobacco. Sitton, 357 Ark. 357, 166 S.W.3d 

550. See also Meade v. Richardson Fuel, Inc.,  357 Ark. 357, 166 S.W. 3d 55 (2005). 

The vague and standard less terms in the City’s ordinance leave council members 

with almost unfettered discretion in deciding whether a property is a nuisance and 

the ordinance invites arbitrary enforcement.  
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E. The City’s ordinance results in Bills of Attainder and the Resolution 

regarding Plaintiff’s property is a Bill of Attainder. 

 

Article I, § 10 of the United States Constitution states that no state shall pass 

any “Bill of Attainder.”  A bill of attainder is a law that legislatively determines guilt 

and inflicts punishment without provision of the protections of a judicial trial. United 

States v. Brown, 381 U.S. 437, 448-49, 85 S.Ct. 1707 (1965).  Additionally, a law 

that permits a conviction with less evidence than would otherwise be required may 

be a bill of attainder:  Carmell v. Texas, 529 US 513; 120 S. Ct. 1620, 146 L. Ed. 2d 

577 (2000).   A bill of attainder may affect the life of an individual, or may confiscate 

his property, or do both.  Brown, 381 U.S. at 447, S.Ct. 1707.  A municipal ordinance 

may be a bill of attainder.  See Crain v. City of Mountain Home, 511 F.2d 726 (8th 

Cir. 1979).   

The City’s condemnation code permits the City to enact unconstitutional Bills 

of Attainder, in part, because it permits the City Council, a legislative body, to inflict 

punishment in the absence of any judicial proceedings.  

1.7.1 Keeping condemned structures prohibited.  It shall be 

unlawful for any person to own, keep, or maintain any structure within 

the corporate limits of the city which is condemned by resolution of the 

city council.  

. . . . 

 

1.7.7 Penalty for violation of article.   A penalty as provided by 

this Code is hereby imposed against the owners of any structure 

condemned by resolution of the City Council thirty (30) days after such 

structure has been condemned; and each day thereafter such nuisance 

be not abated constitutes a separate and distinct offense, provided the 
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notice as provided in subsection 1.7.3.2 has been given within ten (10) 

calendar days after such structure has been condemned.  

 

Add. 276, R. 338. 

 

Nothing in these sections, nor anywhere else in the condemnation code 

provides for trial.  Section 1.7.7 states explicitly that the penalty “is hereby 

imposed.”  It does not say that it will be imposed at a later time or following any 

judicial proceeding.   Nor does the Resolution enacted by the Council. Add. 45-46; 

R 91-92.  The Resolution states that each day, after the initial ninety (90) days “shall 

constitute a separate and distinct offense.”  The implication is that the punishment is 

automatic.  

Because the offense is “[k]eeping a condemned structure . . .,”   even if a 

property owner were provided a trial in district court, he would be found guilty 

simply because the City Council passed a resolution to condemn the property.  The 

issue is not whether the property is actually nuisance, simply whether it was 

condemned by the city council.  A conviction would be practically automatic, based 

only on the fact that the City Council passed a resolution. Once the council passes 

the resolution, the issue of whether the property is actually a nuisance becomes 

irrelevant.  Any trial in district court would merely be a formality.    There is no 

provision for a trial on the underlying issue as to whether the property was, in fact, 

a nuisance.  A property owner would be convicted solely because the City Council 

passed a resolution without ever having had any type of trial, meaningful hearing, or 



ARG 37 

 

any other opportunity to meaningfully contest the Council’s action.  A conviction 

would likely occur even in a case where there was no evidence the property was a 

nuisance.   As the Supreme Court noted in Brown, this type of “accumulation of all 

powers, legislative, executive, and judiciary, in the same hands, whether of one, a 

few, or many, and whether hereditary, self-appointed, or elective, may justly be 

pronounced the very definition of tyranny.” Id. at 443, 85 S.Ct. 1707 (quoting from 

The Federalist, No. 47, pp. 373—374 (Hamilton ed. 1880)).  

The City’s statutory scheme meets all the elements of a bill of attainder.  The 

resolution passed by the City Council is directed at the property owner and therefore, 

it specifies the affected persons.  First, the resolution deprives the property owner of 

the property by ordering that the building be demolished.  Second, the passing of the 

resolution permits the City to charge the property owner with a criminal offense and 

impose substantial fines.  Third, the scheme fails to provide for a judicial trial on the 

underlying issue of whether the building in question was a nuisance.  While the 

property owner may appear in district court and contest the charge, once the 

resolution is passed, the owner will, almost certainly, be deemed guilty of violating 

the ordinance that prohibits keeping a condemned structure without ever being 

provided with a meaningful hearing on the question of whether, in fact, the property 

in question is actually a nuisance.  This exactly the type of situation the Bill of 

Attainder  Clause was intended to prohibit.   
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F. Convent’s Renewed Motion to Strike Amended Answer and Affirmative 

Defenses (Add. 798, R. part 3, 96; See also Add 1173, R. 770) should have 

been granted.  

 

           The denial of a motion to strike is reviewed under the abuse of discretion 

standard.  See Maple Leaf Canvas, Inc. v. Rogers, 311 Ark. 171, 842 S.W.2d 22 

(1992).  Appellant filed its initial Motion to Strike Defendants’ Amended Answer 

and Affirmative Defenses on June 23, 2014 because Defendants failed to timely file 

an Answer after the case was remanded from federal court as required by Rule 

12(a)(3) of the Arkansas Rules of Civil Procedure. Add. 1173, R. 770.   The Circuit 

Court did not rule on that Motion prior to dismissing Convent’s constitutional 

claims.   After the second remand from the Supreme Court, Convent filed an 

Amended and Reinstated Petition for Declaratory Judgment and filed a renewed 

Motion to Strike Amended Answer and Affirmative Defenses.  Add. 798, R. part 

3, pg. 96.  The Circuit Court denied this Motion holding that the motion was moot 

because Defendant’s timely filed an answer to Covent’s Amended and Reinstated 

Petition for Declaratory Judgment.  Add. 829, R. pt 3, pg. 200.    

 Instead of dismissing Convent’s constitutional claims, the court should have 

granted Convent’s Motion to Strike.  Add. 1173, R. 770.  Furthermore, Convent 

only reinstated its Petition for Declaratory Judgment (Add. 779, R. part 3, pg. 1) 

and Defendants only answered to this reinstated Petition. Add. 785, R. part 3, pg. 

80.  Defendants never filed a timely answer to Convent’s constitutional claims that 
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were dismissed by the Circuit Court.  Therefore, the court should have granted 

Convent’s initial Motion to Strike Amended Answer and Affirmative Defenses.  

VIII. CONCLUSION 

The City has admitted that “exhaustion of remedies is not required under 42 

U.S.C. Section 1983” AB 27; R. 567:   

“[E]xhaustion of remedies is not required under 42 U.S.C. Section 1983.” 

Mike Mosley, Assistant City Attorney, Motion Hearing, June 4, 2019.  AB 

27; R. 567.   Therefore, the circuit court’s dismissal of Convent’s constitutional 

claims on that basis was clearly in error.   

The Mayor made an admission during the city council meeting that the City 

does not provide a hearing in these cases: 

 “[R]emember we’re a legislative body, not a judicial body so we’re not 

hear to – to hear cases.  That’s what the court system is for.”  

 

Add. 597. R. 708.  The Mayor’s statement goes to the heart of this case.  It 

demonstrates, and the City has argued, that the City believes it is not required to 

provide due process in nuisance abatement / condemnation cases because a property 

owner may file a case in circuit court.  Based on this belief, the City fails to provide 

any notice prior to seizing properties by red-tagging, does not provide notice of code 

violations or required repairs, does not provide a meaningful hearing with an 

unbiased decision maker, and does not provide any opportunity to repair the property 
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prior to condemnation.  Specifically, on the issue of repairs, the City, through its 

City attorney’s office adnitted that 

“since the structure has been Red-Tagged no construction or remodeling permits 

should be issued at this time without approval of City Council.”   

Add. 162, R. 221.  The City’s Code and its practices and procedures fail to provide 

due process as required by both the U.S. and Arkansas Constitutions. 

 Appellant asserts that the Court should reverse the Circuit Court’s finding that 

there was substantial evidence to support the City’s condemnation of Appellant’s 

property, reverse the Circuit Court’s grant of judgment as a matter of law dismissing 

it’s constitutional claims, reverse the Circuit Court’s denial of Appellant’s Petition 

for Declaratory Judgment, find that the City’s condemnation ordinance is 

unconstitutional because it fails to provide adequate due process, is impermissibly 

vague and that it permits the City to issue Bills of Attainder, and reverse the Circuit 

Court’s denial of Appellant’s Motion to Strike Amended Answer and Affirmative 

Defenses.  

   

Respectfully submitted, 

/s/Mickey Stevens 

     Mickey Stevens, Bar No. 2012141 

Attorney for Plaintiff 

P.O. Box 2165  Benton, AR 72018 

(501) 303-6668 Fax (877) 338-6063  

     E-Mail: mickeystevens@outlook.com
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