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l. INFORMATIONAL STATEMENT

Il.  ANY RELATED OR PRIOR APPEAL

CV-15-912 Interlocutory Appeal — Remanded
CV-17-707 Dismissed — no final order

Il.  BASIS OF SUPREME COURT JURISDICTION (see Rule 1-2 (a))

(__) Check here if no basis for Supreme Court Jurisdiction is being asserted,
or check below all applicable grounds on which Supreme Court Jurisdiction is
asserted.

(1) _X_ Construction of Constitution of Arkansas
(2) __ Death penalty, life imprisonment

(3) _ _ Extraordinary writs

(4) ___ Elections and election procedures

(5) ___ Discipline of attorneys

(6) ___ Discipline and disability of judges

(7) _X_ Previous appeal in Supreme Court

(8) ___ Appeal to Supreme Court by law

I1l. NATURE OF APPEAL
(1) _X_ Administrative or regulatory action
(2) ___ Rule 37
(3) ___ Rule on Clerk
(4) ___ Interlocutory appeal
(5) __ Usury

(6) ___ Products liability

(7) ___ Oil, gas, or mineral rights
(8) _X_ Torts

(9) ___ Construction of deed or will
(10) __ Contract

(11) __ Criminal

On February 25, 2013, the North Little Rock City Council condemned a

structure belonging to Convent Corporation (hereinafter “Convent”) and ordered



that the structure be demolished. On March 27, 2013, Convent filed and perfected
its appeal in circuit court pursuant to District Court Rule 9. As part of its appeal,
Convent asserted claims pursuant to 42 U.S.C. 8§ 1983, 1985(3), 1986 and 1988 and
the Arkansas Civil Rights Act, Ark. Code. Ann. § 16-23-101, et.seq., for violations
of the Fifth, Fourth, and Fourteenth Amendments to the United States Constitution,
Article 2, Sections 15 and 22 of the Arkansas Constitution, and a common law claim
of Trespass. Convent also sought a declaratory judgment that the City’s ordinance
relating to condemnation proceedings is unconstitutional and invalid. Convent also
sought an injunctive relief barring the City from destroying or otherwise molesting
or interfering with Convent’s use of its property, preventing the City from destroying
any property that has been condemned pursuant to the City’s ordinance, and from
condemning any additional properties or otherwise enforcing the City’s
condemnation ordinance. Convent also sought class certification on behalf of all
owners of property within the City of North Little Rock whose property has been
condemned pursuant to the City’s condemnation code.

In an order dated February 3, 2015, the circuit court dismissed Convent’s
claims holding that the appeal in circuit court pursuant to District Court Rule 9 is an
administrative remedy that must be exhausted prior to bringing other claims. The
circuit court also denied Convent’s Motion for Class Certification. Convent filed an

interlocutory appeal and the Supreme Court remanded the case for further
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consideration of the evidence submitted in support of Convent’s Motion for Class
Certification.

Convent next filed a Motion for Judgment on the Record, for Declaratory
Judgment, and to Reinstate Claims. In an Order dated May 11, 2017, the Circuit
Court upheld the City Council’s determination that the property in question was a
nuisance and denied Convent’s motion to reinstate its other claims. The Circuit
Court did not rule on Convent’s petition for declaratory judgment. Convent moved
for, and the Circuit Court granted voluntary dismissal of the declaratory judgment
claim.

Convent next filed an appeal in this court concerning the Circuit Court’s order
of February 2, 2015 denying its Motion for Judgment on the Pleadings, or in the
Alternative, Motion for Summary Judgment; and the Court’s dismissal of Convent’s
claims under 42 U.S.C. 88 193, 1985(3), 1986, and 1988; the Arkansas Civil Rights
Act; claims under both the United States and Arkansas Constitutions; its claim of
trespass, and the denial of declaratory and injunctive relief. This Court dismissed
that appeal because the Circuit Court had reserved the issue of civil penalties and the
Circuit Court had not ruled on Convent’s Petition for Declaratory Judgment.

Convent then refiled its Petition for Declaratory Judgment in Circuit Court.
The City withdrew its Motion to Enforce Fines and filed a Motion for Summary

Judgment on Convent’s Motion for Declaratory Judgment. Convent filed a
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Countermotion for Summary Judgment. On December 11, 2019, the Circuit Court
entered an order denying Convent’s Countermotion and granting the City’s Motion
for Summary Judgment thereby denying Convent’s Motion for Declaratory
Judgment. On the City’s motion, the Circuit Court entered an order on January 13,
2020 dismissing the City’s Motion to Enforce Fines with prejudice leaving no
outstanding issues to be resolved. The City demolished the structure at issue in this
matter in January of 2020.

Convent filed its Notice of Appeal on January 7, 2020. Convent appeals the
Circuit Court’s order of February 2, 2015 denying its Motion for Judgment on the
Pleadings, or in the Alternative, Motion for Summary Judgment; and the Court’s
dismissal of Convent’s claims under 42 U.S.C. 8§ 193, 1985(3), 1986, and 1988; the
Arkansas Civil Rights Act; claims under both the United States and Arkansas
Constitutions; its claim of trespass, and the denial of declaratory and injunctive
relief. Convent specifically appeals the circuit court’s finding that an appeal in
circuit court pursuant to District Court Rule 9 is an administrative remedy that must
be exhausted prior to pursing other claims. Convent also maintains that the circuit
court should not have proceeded as if it was conducting an administrative proceeding
on behalf of the City as this violates the Separation of Powers Clause of the Arkansas

Constitution.
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Convent also appeals the Circuit Court’s order of May 11, 2017 upholding the
City Council’s administrative decision to condemn Convent’s property was
supported by substantial evidence and was not arbitrary and capricious.

Convent also appeals the Order of the Circuit Court entered June 18, 2019
denying Plaintiff’s Renewed Motion to Strike Amended Answer.

Finally, Convent also appeals the Order of the Circuit Court entered
December 11, 2019 granting Defendants’ Motion for Summary Judgment, Denying
Plaintiff’s Countermotion for Summary Judgment, and Dismissing Plaintiff’s
Amended and Reinstated Petition for Declaratory Judgment.

IV. IS THE ONLY ISSUE ON APPEAL WHETHER THE EVIDENCE
ISSUFFICIENT TO SUPPORT THE JUDGMENT?

No.

V. EXTRAORDINARY ISSUES. (Check if applicable, and discuss in
PARAGRAPH 2 of the Jurisdictional Statement.)

(_X_) appeal presents issue of first impression,

(___) appeal involves issue upon which there is a perceived inconsistency in
the decisions of the Court of Appeals or Supreme Court,

(_X ) appeal involves federal constitutional interpretation,

(_X ) appeal is of substantial public interest,

(_X ) appeal involves significant issue needing clarification or development
of the law, overruling of precedent,

(_X ) appeal involves significant issue concerning construction of statute,
ordinance, rule, or regulation.

VI. CONFIDENTIAL INFORMATION.

(1) Does the appeal involve confidential information as defined by Sections
111(A)(11) and

VII(A) of Administrative Order 19?



Yes X No

(2) If the answer is “yes,” then does this brief comply with Rule 4-1(d)?
Yes No




Il. JURISDICTIONAL STATEMENT

The Orders of the Circuit Court dated February 2, 2015 and May 11, 2017
disposed of all of claims except for a claim for Convent’s declaratory judgment
action and the City’s Motion to Enforce Fines. The Circuit Court’s Order entered
December 11, 2019 disposed of Covent’s Motion for Declaratory Judgment. The
Circuit Court’s Order entered January 13, 2020 disposed of the City’s Motion to
Enforce Fines leaving no outstanding issues to be resolved. Because all claims have
been ruled on by the Circuit Court, the Court has jurisdiction to review all prior
orders in the case.

Defendant appeals to the Arkansas Supreme Court which has jurisdiction
pursuant to Rule 1-2(a)(1) as this matter involves interpretation of provisions of the
Arkansas Constitution relating to due process, property rights, and separation of
powers. Specifically, this matter involves questions relating to the extent of due
process protections required by the Arkansas Constitution in nuisance abatement
actions, the extent of protection of property rights is afforded by the Arkansas
Constitution in nuisance abatement actions, issues relating to notice and due process
required prior to the seizure of a property, and whether the Separation of Powers
Clause of the Arkansas Constitution permits a circuit court to conduct an
administrative proceeding on behalf of a city. A significant question involved here

Is whether a party is required to exhaust the judicial appeal pursuant to District Court
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Rule 9 prior to bringing claims under the Arkansas Constitution. Some of these
Issues are also issues of first impression such as the amount of protection afforded
to a property owner in a nuisance abatement action by Article 2, Sections 15 and 22
of the Arkansas Constitution. Questions of first impression include whether “red-
tagging” of a property is a seizure pursuant to the Arkansas Constitution and, if so,
what due process protections are required prior to such a seizure; whether the due
process protections of the Arkansas Constitution require notice of specific violations
In a nuisance abatement action; and whether due process requires that a property
owner should be permitted to repair a property prior to condemnation.

This matter also involves questions regarding federal constitutional
interpretation relating to the extent of due process protections required by the United
States Constitution in nuisance abatement actions, the extent of protection of
property rights is afforded by the United States Constitution in nuisance abatement
actions, issues relating to notice and due process required prior to the seizure of a
property, and whether a party is required to exhaust a judicial remedy before
bringing constitutional claims.

The fact that the City uses a uniform nuisance abatement procedure and has
condemned hundreds of properties in the last few years makes this an issue of
substantial public interest. Additionally, these issues are of interest to other

municipalities who also condemn properties in nuisance abatement actions. The
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fact that Convent has sought declaratory and injunctive relief also makes this an
issue of substantial public interest.*

Some of the issues involved have not been clearly addressed in prior decisions
of the appellate courts leading to some confusion and some inconsistencies. There
Is a need to clarify the law on these issues so that both municipalities and property
owners have clear guidance relating to their rights and responsibilities in these types
of actions. This matter further involves substantial questions of law concerning the
validity of the City’s nuisance abatement ordinance including whether the ordinance
complies with the requirements of both the United States and Arkansas
Constitutions.

Finally, this matter involves the question of whether the City’s nuisance
abatement code and procedures constitute a “Bill of Attainder” which is prohibited

by both the United States and Arkansas Constitutions.

1See Cammack v. Chalmers, 680 S.W. 2d 689, 284 Ark. 161 (1984).
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I11. POINTS ON APPEAL

1. Strict Scrutiny Standard of Review - The Arkansas Constitution requires that
laws involving property rights be evaluated under the “strict scrutiny” standard
and the ordinance at issue fails under that standard.

Ark. Const. Art. 2, § 22
Board of Trustees of the Univ. of Arkansas v. Andrews, 535 S.W.3d 616 (2018).

2. Administrative agencies must provide Substantial Evidence to support their
determinations.

Arkansas Appraiser Licensing v. Quast, 2010 Ark. App. 511 (2010).
Bryant v. Ark. Pub. Serv. Comm’n, 45 Ark.App. 56, 63, 871 S.W.2d 414 (1994).

3. The Circuit Court’s determination that an appeal to circuit court pursuant to
District Court Rule 9 is an “administrative remedy” that must be exhausted
prior to asserting constitutional claims is contrary to established law, is clearly
erroneous, and represents an abuse of discretion.

Dove v. Parham, 181 F.Supp. 504, 512 (E.D.Ark 1960).
City of Little Rock v. Alexander Apartments, LLC, 2020 Ark. 12, 10.

4. The Circuit Court’s holding that a Rule 9 appeal is merely an extension of the
City’s administrative procedure violates the separation of powers doctrine in
Article 4, Section 2 of the Arkansas Constitution.

Oates v. Rogers, 201 Ark. 335, 337-339,144 S.W.2d 457, 458 (1940)
Spradlin v. Arkansas Ethics Com'n, 858 S.W.2d 684, 314 S.W.2d 684 (1993)

5. While Plaintiff maintains that it has exhausted all remedies available at the
administrative level, exhaustion of administrative remedies is not required prior
to bringing claims pursuant to 42 U.S.C. § 1983 or the Arkansas Civil Rights
Act.

Patsy v. Bd. of Regents, 457 U.S. 496, 500-501, 102 S. Ct. 2557, 73 L. Ed. 2d 172
(1982)
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Harmon v. Jackson, 547 S.W.3d 686, 689 (Ark. 2018).

6. The City failed to provide adequate notice, a meaningful hearing before an
unbiased decision maker, or an opportunity to repair the property prior to
seizure and condemnation of the property.

United States v. James Daniel Good Real Prop., 510 U.S. 43, 53, 114 S.Ct. 492
(1993)
Connecticut v. Doehr, 501 U.S. 1, 11, 111 S.Ct. 2105 (1991),

7. The City’s seizure of Convent’s property by red-tagging was without prior
notice or hearing and was unreasonable.

Franklin v. State, 267 Ark. 311, 590 S.W.2d 28 (1979).
Soldal v. Cook County, Ill., 506 U.S. 56, 113, S.Ct. 538 (1992).

8. The City failed to provide any notice, prior to the seizure of Convent’s property
and failed to provide notice of specific violations or rights to appeal prior to
condemnation of the property.

In re Gault, 387 U.S. 1, 33, 87 S. Ct. 1428, 18 L. Ed. 2d 527 (1967)(emphasis
added).
Memphis Light, Gas & Water Div. v. Craft, 436 U.S. 1, 14-16, 56 L. Ed. 2d 30
(1978).

9. The City never afforded Convent an opportunity to repair its property prior to
seizure and condemnation.

Shaffer v. City of Atlanta, 154 S.E.2d 241, 223 Ga. 249 (Ga. 1967).
City of Aurora v. Meyer, 230 N.E.2d 200, 38 1ll.2d 131 (Ill. 1967)

10. The City failed to provide a meaningful hearing at which Convent could
confront and cross examine witnesses prior to the seizure and condemnation of
Convent’s property.

Goldberg v. Kelly, 397 U.S. 254, 269, 90 S.Ct. 1011, 25 L.Ed. 287 (1970)
Harness v. Arkansas PSC, 60 Ark. App. 265, 271 (1998)
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11. Convent was entitled to a predeprivation hearing before an unbiased
decision maker.

Goldberg v. Kelly, 397 U.S. 254, 271, 90 S.Ct. 1011 (1970).
Acme Brick Co. v. Missouri Pacific R. Co., 307 Ark. 363, 821 S.W.2d 7, 10 (1991).

Denial of Convent’s Petition for Declaratory Judgment

12.  The City’s ordinance contains important and material terms which are
undefined and unconstitutionally vague.

Sessions v. Dimaya, 138 S. Ct. 1204, 200 L.Ed.2d 549 (2018)
Arkansas Tobacco Control Bd. v. Sitton, 357 Ark. 357, 166 S.W.3d 550 (2004).

13.  Because it is vague and not sufficiently specific, the City’s ordinance
provides public officials with too much discretion and is, therefore,
unconstitutional.

Arkansas Tobacco Control Bd. v. Sitton, 357 Ark. 357, 166 S.W.3d 550 (2004).
Johnson v. United States, 135 S. Ct. 2551, 192 L. Ed. 2d 569 (2015)

14.  The City’s ordinance results in Bills of Attainder and the Resolution
regarding Plaintiff’s property is a Bill of Attainder.

United States v. Brown, 381 U.S. 437, 85 S.Ct. 1707, 14 L.Ed.2d 484 (1965)
Crain v. City of Mountain Home, 511 F.2d 726 (8" Cir. 1979).

15. Convent’s Renewed Motion to Strike Amended Answer and Affirmative
Defenses should have been granted.

Ark. R. C. P 12(a)(3).
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V. ABSTRACT

A. Meeting of North Little Rock City Council — Feb. 25, 2013

Mr. Stevens:

Mayor Smith:

It’s my understanding that the damage is from vandalism and
that the owners didn’t really know about this until the
condemnation proceeding started. Some people broke in,
ripped out the wires in the ceiling for copper and the fell
through the ceilings. They just really left a mess. But, most of
the problems were cosmetic and the owners want to rehab the
property. They want to fix it up but are afraid to do so under a
condemnation order because they are afraid whatever they do
won’t be enough. R 707.

The problem with the condemnation order is that under District
Court Rule 9 we only have 30 days to appeal that order. We
would lose our right to appeal very quickly if the property is
condemned. The owners want to come up with a plan with the
City, postpone the condemnation vote and come up with a plan
to rehab the building in agreement. They had talked with Code
enforcement about doing tis but were told they couldn’t get a
permit until after condemnation. R 707.

| believe the rule is that your owners have 30 days to negotiate

with our attorneys and Code Enforcement on your plan and
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Mr. Stevens:

Mr. Fleming:

Ms. Ross:

Mr. Stevens:

Ms. Ross:

Mr. Stevens:

you’ll be required to put up a bond. You don’t have to do all
the work in the 30 days, you just have to negotiate the plan in
30 days. R 708.

My concern is that after 30 days we have no basis to appeal to
the circuit court. District Court Rule 9 says you have to appel
within 30 days or you lose it. We don’t want to be under that
gun. R 708.

Should the Council go ahead and do the condemnation, there’s
nothing to prohibit them from filing their appeal and, at the
same time, kind of twin-track it and work with Code
Enforcement to abate it. I don’t see that they’re going to lose
their right to appeal. R 708.

Have they tried to do anything before now?

They cleaned it out. They were told by Code Enforcement that
they couldn’t do any kind of work because they wouldn’t get a
permit until after the condemnation. R. 708.

I’m just wondering if anybody has been checking on it because
this looks like a lot more than just vandals.

That’s part of the ceiling that fell down. They climbed up in

there to get the copper out and fell through the ceiling. All the
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Ms. Robinson:

Mr. Stevens:

Ms. Robinson:

Mayor Smith:

Mr. Stevens:

clutter has been cleaned out. I haven’t seen it myself. R 708.
There is some water damage. They’re willing to put a new roof
on it. They just don’t want to spend the money under a
condemnation order and the City tear it down anyway. R 709.
What are they wanting to put in there?

They don’t have any plans for the building right now. 1
understand there has been some concern about the kind of
business that was there before and there was a settlement and a
covenant put in place so that a club of that sort couldn’t go in
there again. The owners just don’t want the building torn down
because they feel it adds value to the property. R 709.

The Meadowpark Neighborhood Association wants that
building torn down. They feel like it is a nuisance and a
distraction to their community. They’ve asked that we vote to
condemn it—to tear it down. R 709.

Quickly Counselor. R 709.

We’re concerned that the condemnation ordinance doesn’t meet
constitutional due process requirements. Three minutes is not
enough for use to put on witnesses and evidence. We’d ask that

the condemnation vote be postponed until we can have a full
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Mayor Smith:

Mr. Stevens:

Mr. Taylor:

Mayor Smith:

Mr. Stevens:

Mayor Smith:

hearing and to be able to bring in witnesses and evidence. R
7009.

[ appreciate your eagerness but remember we’re a legislative
body not a judicial body so we’re not here to hear cases. That’s
what the court system is for. R 709.

Due process requires a meaningful opportunity to be heard and
this ordinance just doesn’t provide for that. I don’t think it will
hold up to a constitutional challenge. R 709.

It’s always interesting to me that nobody ever wants to do
anything until we’re getting ready to condemn and then all of a
sudden there’s a problem. I drive by this building quite often
and it’s been a mess for a while. R 709.

| agree. Any final comments Counselor? R 710.

I have a brief I’d like to submit that’s got some additional
issues covered since we don’t have more time. R 710.

Just pass it to our city attorney and he’ll pass it around.

| would suggest what our city attorney advised | think will
probably be the best way to go. Anybody else wanting to speak
on this particular address? Thank you Counselor. I’m going to

close the public hearing on the motion.
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(All council members present voted “Yes.”) R 711.

B. Motion Hearing — February 3, 2015

1. Standard of Review:

The Court:

| understand there is a disagreement between the parties, as to
the Standard of Review. R 1850

The Plaintiff contends that Plaintiff should be able to proceed in
this case with the class action. | have never seen that before on
appeal because the Court obtains jurisdiction because of the
proceedings that were held below. I’ve never had an appeal in
which once the appeal reached circuit court, then more parties
started being added. There is nothing for them to appeal. R
1850.

One of the problems is that ya’ll are asking for some sort of
ruling on some of the merits of the case in that you’re asking
the Court to make some determination as to what its standard of
review is. Normally, the Court doesn’t start making those kinds
of rulings until you’ve got a class certified and people have
been given a chance to opt out. R 1850-51.

If we start the case and the Court starts making rulings and then
you bring the class in they’ve missed out on part of the case. At

some point I’m going to need to see something that
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Mr. Stevens:

The Court:

Mr. Stevens:

affirmatively gives this Court the authority to proceed with
class action issues in a circuit court appeal. R 1851

But let’s start with the standard of review issue and I’ll hear
your arguments on that. R 1850-51.

| believe the filing of an appeal requires the initiation of a
lawsuit. We filed our Motion for Class Certification at a stage
before any other rulings had been made. | think if the Court did
go ahead and certify the class then that would give any class
members the ability to opt out or to put their input in before any
rulings are made. R 1852.

But, you understand a major ruling would have been made
regarding what the standard of review is. That ruling matters to
both sides. One side wants to basically have a new hearing to
be able to put in other evidence and the other side does not
want that to happen. R 1852.

What we’re attacking is the process the City uses before we get
to the appeal stage. I’m not sure that the standard of review is
something that would affect the class members. What we’re
arguing about is whether the City provided due process at the

administrative level. R 1852.
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The Court:

Mr. Stevens:

The Court:

Mr. Fleming:

At this time, I’m only taking up the standard of review issue.
The City has argued that the standard of review should be de
novo based on 14-56-425 which says that an appeal from the
final administrative decision by the municipal body in
administering this subchapter. Those three words,
administering this subchapter, are very important. The statute
relied on by the City to raze and condemn building sis not
found in that subchapter. That statute has no applicability to a
nuisance abatement action such as this. R 1853.

In the absence of a statute, we have to look to Rule 9 which
does not provide for de novo review. In Wayne Alexander
Trust v. City of Bentonville, the court held that circuit courts
may not conduct a de novo trial of nuisance abatement actions
by city councils. In Wayne and other cases the court has said
that that subchapter, that language means that 14-56-425
applies only to that subchapter. R 1853-54.

Let me have the other side respond to that particular point.

In Arkansas Code 14-56-203, the legislature gave cities the

power to order the removal and razing of buildings that are
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deemed to be unsafe. That is done by the process of
condemnation. R 1854.

The section he cited, 14-56-425 says in part A-2, the final
administrative or quasi-judicial decision shall be tried de novo
with the right of trial by jury. I think it’s pretty clear that the
legislature was giving cities the ability and right to condemn
property in an administrative process. Then, if the complainant,
if the Plaintiff here, wants to appeal that, its appealed de novo
with the right of jury trial. R 1855.

| think the Talley v. City of North Little Rock case is instructive.
That’s a case where the City of North Little Rock condemned a
piece of property. The person then filed suit in the circuit court
alleging all kinds of violations of civil rights. A jury returned a
verdict in favor of the Plaintiff and awarded damages. The City
then filed a Motion for Judgment Notwithstanding the Verdict
that was granted and appealed to the Supreme Court. The
Supreme Court affirmed saying that until that Rule 9 was heard
de novo, the circuit court had no jurisdiction. They remanded
and dismissed that case because the plaintiff had not filed a

Rule 9 appeal. R 1855-56.
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The Court:

Here, paragraph 1 of Convent’s complaint says that they are
appealing the Rule 9. It is our contention that should be heard
first, de novo with a jury trial. If Convent wins that case,
there’s nothing else to litigate, they’ve won. But if its’ upheld
then this Court can proceed with the other issues that are before
it. R 1856. Subchapter 2 is a grant of power from the
legislature to the City. R 1857. The City only has that power
and those powers that the legislature has granted it. Chapter 4
deals with land us, with building and zoning. Part and parcel to
that is if a piece of property becomes in violation of zoning
regulations it can be condemned. If it becomes hazardous, if it
becomes unsafe, if it becomes a problem with the control and
ordinance or regulations that regulate land pursuant to chapter
4, then udner chapter 2, the City has the power to condemn. R
1857-58. It was done pursuant to the power granted under 203.
That’s the general power to condemn those properties. R
1858.

So, subchapter 2. 14-56-203 is contained in subchapter 2 of

chapter 56. So you are saying the City took the action that it
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Mr. Fleming:

Mr. Fleming:

did pursuant to a statue under subchapter 2. That is Arkansas
Code Annotated 14-56-203. R 1858.

It is our contention that that particular statutes grants us the
power to regulate, through condemnation, those properties that
are deemed unsafe and unsanitary as part of our overall zoning
and right, under subchapter 4 to apply zoning and other plans
and regulations for the safety and welfare of the City. R 1859.
The Resolution, 8272, does not cite the specific Arkansas
statute that grants the City that authority. R 1859.

We argue that 14-56-203 grants all cities of the first and second
class the power to condemn property that is unsafe, unsanitary,
and all those, obnoxious, detrimental to the public welfare. R
1859. Our argument is that the power and procedures used are
in accordance with not only that but with overall regulation of
the building and zoning, as outlined and adopted by the State in
chapter 4. R 1860. In Talley v. City of North Little Rock, The
Supreme Court said in Ingram v. City of Pine Bluff, that Rule 9
applies to city council and planning commission resolutions in
Arkansas Code Annotated 14-56-425. It quotes that particular

statute. R 1861. Ingram said it shall be tried de novo,
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Mr. Stevens:

according to the same procedure which applies to appeals in
civil actions from decisions in inferior courts, including the
right to trial by jury. Ingram and Talley are both condemnation
cases and both cases said the standard of review is trial de novo.
R 1862.

Mr. Fleming said the Talley case said that the Rule 9
proceeding had to be completed before the Court had
jurisdiction. There is no case that says that. There are many
cases that say the filing requirements of Rule 9 have to be met
before the Court has jurisdiction. Once the filing requirements
are met, the appeal is perfected and the court has jurisdiction.
There is no case, no authority that says the Rule 9 proceeding
has to be completed before the court has jurisdiction over
anything else. Mount Pure LLC v. Little Rock Waste Water
says that the construction and language of subsection F-2 of
Rule 9 indicates that the appeal from a final decision of a
governmental body is to be tried on the record developed in the
proceeding below. R 1863. Without a statute providing for de

novo review, that is the section of Rule 9 that we go to — F-2.
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The City never provided a hearing in this matter. There has
been no administrative hearing. The City is arguing that the
hearing in this court is our administrative hearing. That’s
problematic for several reasons. By definition, an
administrative proceeding is defined as a non-judicial
proceeding before an administrative body or commission. R
1864. This is also a violation of separation of powers which is
a significant constitutional issue. The City can’t delegate to the
Court its responsibility to provide an administrative hearing. R
1865.

Mr. Fleming was also talking about the section of the statute
there in zoning. Zoning cases are different from land use cases.
They get an appeal to another body. There’s different
procedures for those and those procedures were not followed in
this case. If they’re saying that’s what applies then we were

denied those procedures too. R 1865.

2. Failure to Exhaust Administrative Remedies:

Mr. Stevens:

We’ve exhausted all our administrative remedies. The
administrative remedy at the City level consisted of a three

minute appearance. Without proper notice and without a
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Mr. Fleming:

chance to repair the property, there was nothing more we could
do at the administrative level. The filing of this appeal began a
judicial remedy. R 1870.

A case we cited in our Supplement Brief, Dove v. Parham,
conclusively settles this issue. This case involved a statute
regarding school assignments. The statute provided for an
appeal to circuit court if a parent didn’t like the school their
child was assigned to. The Eastern District of Arkansas
specifically held that parents were not required to exhaust their
statutory judicial appeal prior to bringing constitutional claims.
The Court said the appeal was a judicial remedy, not an
administrative remedy. The court said that such a proceeding
has all the characteristics of a conventional judicial proceeding
and it is the same here. We had to initiate a lawsuit and that is
not an administrative remedy. R 1871.

I’ve already talked about definitions and separation of powers.
R 1871-72.

All that has occurred in this case, up to this point, is that the
City has passed a resolution condemning the property. There

has been no taking. There has been no seizure. In Pitchford v.
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Mr. Fleming:

Earle, the U.S. District Court case out of the Eastern District,
said that cities have the power to condemn unsafe and
dilapidated buildings. If the property owner does not agree he
may appeal to circuit court. We think that stands for the
proposition that it’s not “an administrative appeal.” It’s a
District Court Rule 9 appeal. R 1872. I’'m going to try to get
away from the word “administrative.” R1872-73. The Rule 9
appeal is an appeal of an administrative decision giving the
Plaintiff due process in this Court to appeal that decision and let
this Court and a jury decide. R 1873.

The condemnation of this property does not deprive them of
any particular property right. The taking actually occurs when
bulldozers are dispatched. R 1873.

They can do whatever they want to with the property, consistent
with abatement of the nuisance. Once a property is condemned,
its incumbent upon the property owner to abate the nuisance
however he wishes to do that. R 1873.

North Little Rock has a process by which an owner can enter
into an agreement to rehab the property. R 1874. A property

owner’s right of recourse is to contest the condemnation in
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Mr. Stevens:

circuit court by filing an appeal under the guidelines of District
Court Rule 9. R 1874. The City has told him in the resolution
that the City can demolish the property at any time, without
further notice. Until the property is demolished, there is no
taking by the City. R 1874.

There is a big difference in the Pitchford case. In that case, the
resolution did not call for the building to be torn down. There
was no realistic threat in that case. Here we have a resolution
that says the building will be torn down if the nuisance isn’t
abated. The only way we were permitted to abate the nuisance
IS to tear the building down. We were denied the opportunity to
repair the property. We were told no repair permit would be
issued. R 1876.

There is a rehab process after condemnation which requires a
bond. If the City denies the rehab plan, the City can proceed to
tear it down. Even after you posted a bond and made repairs, if
the City is not satisfied, they can tear the building down. R
1876. We were not comfortable entering a plan while we had
this condemnation order saying the building could be torn down

at any time. R 1877.
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Mr. Fleming: The City made the conscious decision not to do that, pending
the outcome of any litigation. R 1877. Our people in code
enforcement have instructions not to do anything. R 1877.

Mr. Stevens: We believe not only is it a Fifth Amendment taking, but also a
Fourth Amendment seizure. As soon as the property was red-
tagged, with no notice, no hearing, anything, we were not
permitted to make repairs to the property or use the property.
That is both a taking and a seizure. There is case law that says
any meaningful interference with property is a seizure. We
cited a dance hall case where the sheriff padlocked a dance hall
and that was deemed, | believe, to be both a taking and seizure.
R 1878.

The Court: | just want to make sure the record is clear regarding what
motions you’re asking the Court to decide. R 1878.

Mr. Stevens: We’re asking the Court to go ahead and decide all pending
motions. R 1879.

C. Motion Hearing — Oct. 28, 2015

*Note: The record was initially prepared for a prior interlocutory appeal. When

preparing the remaining record for this appeal, the reporter started numbering at 1

again. The record page numbers that follow are from the second part of the record.
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Mr. Stevens

The motion to strike is in reference to certain photographs that
are in the record. R 266.* There is not any information
identifying or authenticating the pictures. At the time they were
taken, the property had not yet been cleaned up. The building
was cleaned after the photos were taken. We attached a
declaration from Roberto Alverez as he was the contractor who
cleaned the building. The City knew that the building had been
cleaned. We attached a letter from an assistant city attorney
that references the fact that the building had been cleaned. No
one from the City reinspected the property after it was cleaned.
R 267. There was no testimony or explanation of the pictures at
the City Council meeting. There was no contemporaneous
evidence presented to authenticate the pictures. Because the
pictures were taken before the building was cleaned up, they
have little probative value and the potential for prejudice is
great. Inresponse to interrogatories, six of the council
members admitted that their vote was, in part, based on the
clutter shown in the pictures, and that clutter did not exist at the

time of the condemnation. R 268.
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Mr. McFadden

Mr. Stevens

The City submits that this was part of the record and was
presented before the City Council. R 268. In the interrogatory
that Mr. Stevens referred to, Officer McHenry confirmed that
she took the pictures. R 268-69. Because the pictures that
were provide in the record were printed in black and white, and
those are not the same pictures that were presented to the city
council at that meeting. Those pictures were in color. The
Defense would agree that may potentially be prejudicial to
Convent Corporation because, at least with color, that provides
clarity. R 269. The City submits that they should not be
stricken from the record, but in the event the Court strikes them,
we would submit that the proper pictures are the color pictures
that were presented at the city council meeting. R 269. The
property was cleaned up on the outside after the pictures were
taken. The interior, to my knowledge, was not cleaned up. R
270.

Mr. Alverez did clean the interior of the building and that is

addressed in his affidavit. R 270.
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Mr. McFadden

The Court

Mr. Stevens

The Court

The City submits that this was part of the record and is relevant
to the proceeding. The rules of evidence don’t necessarily
apply to an administrative remedy or an administrative hearing.
R 270.

| think what the Plaintiff is asking is that the Court not give the
pictures any weight or to ignore them. R 270.

We’re asking that they be stricken. Alternatively, if the Court
IS not going to strike them, that would be our preference. They
are overly prejudicial because they don’t show the condition of
the property at the time it was condemned. And, the council
members admitted that the clutter, which was gone at the time
the property was condemned, influenced their vote. R 271.
The Court is not going to consider the photographs. R 274. |
will leave it open to the other side to present some argument at
some point that the photographs should be considered, but

they’ll have that burden. R 274-75.

D. Motion Hearing- March 14, 2017

Mr. Stevens

We’re asking that the Court go ahead and make a determination
on the appeal issue itself; the actual upholding or overturning of

the city council’s decision. R 307. The other side is asking for
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a de novo hearing. Judge Gray ruled that the review would be
on the record so there would not be a de novo hearing. R 308.
We have also asked that, after the court rules on the appeal
Issue, that we be allowed to proceed on our declaratory
judgment action and that our constitutional claims be reinstated.
Regarding the administrative appeal, we believe there are two
issues that the Court should look at. R 309. First, the Court
should decide whether the administrative procedures utilized to
seize and condemn the property meet the procedural due
process and substantive due process requirements of the
constitution. The second issues is whether the administrative
decision is supported by substantial evidence and is not
arbitrary and capricious. Our contention is that the record in
this case is not adequate to show that constitutional due process
was complied with. The record does not contain information
about the type of notice that was given. The record does not
show that full and fair hearing was held. The record does show
a full and fair hearing was requested. The record does not show
that there was ever an opportunity to repair the property. In

addition to the constitutional defects, the record does not
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Ms. Miller

contain evidence to support the decision. R 310. The city
council’s decision consists mostly of conclusory statements
without any facts in the record to back them up. R 310-11. If
could quote from Bryant v. Public Service Commission on the
adequacy of the record. “Courts cannot perform the reviewing
functions assigned to them in the absence of adequate and
complete findings on all essential elements pertinent to the
determination.” That’s really the heart f what we’re saying. R
311. The record does not show compliance with constitutional
due process and it doesn’t show facts to support the city council
decision. R 311-12. We’re asking that the decision be
overturned. R 312.

The city council’s decisions are not judicial decisions. They are
not hearings in which witnesses are called, people sworn in.
This is a decision that the city has been given the authority to
determine what is a nuisance in their city by the state
legislature, and it reviews the information that has been
provided to it by its code enforcement people, including
photographs, and including any statements that may be made by

the code enforcement persons attending the city council
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meeting, and then it opens it to the public to make its
comments. The Plaintiff was given notice of this hearing and
appeared at the city council hearing on the nuisance allegation.
The Plaintiff was given the opportunity to speak. The city
council determined that the property was a nuisance.
Thereafter, the appeal process is provided. R 316. This is to
allow Convent Corporation to appear before an impartial trier
of fact and put on its evidence as to why the decision of the city
council was incorrect, that it was not a nuisance. R 316-17.
The issue before the Court is whether it is a nuisance or not a
nuisance. R 319. All of these tangential issues of
constitutionality and depriving of notice and all of that should
not be before this Court. If Plaintiff wants to take these issues
up in a separate case before this Court and file a 1983 action is
some manner, they can do so. R 320. There has been no
deprivation. The building is still there. R 318, 321. The City
intends to request civil penalties pursuant to 14-55-606. The

amount requested will be over $70,000. R 322.
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Mr. Stevens

The Court

Mr. Stevens

The building is still there but my client has not been able to use
or repair the building. He has had offers to sell the building but
he can’t sell it. He’s paying taxes on it. It’s a burden. R 324
Isn’t there case law that you have not been deprived merely by
finding that it should be condemned, only once the City is in the
process of knocking it down? R 324,

Not necessarily. One of the issues in the particular case I’'m
thinking of was that a final hearing had not been held. The city
council said you’ve got to repair this property or we’re going
to tear itdown. R 324. The city was not ready to tear it down
and the owner would have the opportunity for another hearing
before that would happen. We also filed a Fourth Amendment
claim. There is an Arkansas case in which a sheriff padlocked a
dancehall. The Court held that was a meaningful interference
with property and was a seizure. As soon as Convent’s
property was red-tagged, my client couldn’t use it. That was a
seizure in the same way. R 325. The City won’t issue a permit
to repair the property. The City has said, in writing, that they
would not issue a permit prior to condemnation. There is a

Georgia case where the Georgia Supreme Court looked at a
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The Court

similar situation and said this puts the property owner between
arock and a hard place. R 325. We’ve never been given an
opportunity to fix the building. That’s the issue. R 326.

They were given an opportunity to repair. The City condemned
the property and by condemning the property the only way the
property can be repaired or a permit would be issued is if there
would be some type of settlement between the City and
Convent Corporation. The building is still there. The City has
not deprived them of the building. R 327. There has been no
effort to reach any type of settlement with the City regarding
this building. R 327. The City would be more than willing to
listen to proposals about how he was going to bring it up to
whatever standard the city wants to enforce. R 327.

Correct. R 327.

I came prepared today to rule on the motions. I didn’t really
realize that you wanted a ruling on the ultimate issue. It would
appear to me that the City does have a pretty wide leeway. A
city council meeting where they decide if something is or isn’t a
nuisance doesn’t look very much like a court hearing. [ don’t

think it has to. They had code enforcement people go out and
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look at it. They brought it before the city council. They
allowed comment by the property owner and they determined
that it was a nuisance. R 330. I don’t believe that was an
arbitrary or capricious decision. The decision of the City
Council of North Little Rock is upheld on this administrative

appeal.

The Records citations from here forward are from Part 3 of the Record.

E. Motion Hearing — June 4, 2019

The Court

Mr. Mosley

We’re scheduled for a hearing today on defendants’ motion to
dismiss or for summary judgment on plaintiff’s amended and
reinstated petition for declaratory judgment. R. 560

Mr. Stevens has also filed a motion to strike the answer and on
whether he can get a jury trial on a declaratory judgment. |
believe the motion to dismiss is dispositive of this issue. In her
order in March of 2017, Judge Brantley found that the property
In question was a nuisance. R. 561. She also intimated that the
plaintiff had sufficient process. R. 562. The city code
enforcement officer observed the property and submitted their
findings to the city council. Judge Brantley said, “Plaintiff was

provided an opportunity to comment, and thereafter the council
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decided the property was a nuisance.” So, on the merits, |
think the declaratory judgment action for constitutional
violations has already been decided and we would ask the Court
for that. R. 562. But, our motion to dismiss regards the statute
of limitations. The Court dismissed Plaintiff’s constitutional
claims without prejudice on July 9, 2015. R. 563. The plaintiff
then filed these constitutional claims under the guise that they
are being sought under the declaratory judgment statute. The
plaintiff dismissed those April 30, 2017 and then refiled them
on July 30, 2018. So, we have two dismissals without prejudice
of constitutional claims here and that is a dismissal with
prejudice. So, the easiest and most efficient way and correct
way to handle this case and get finalities so the plaintiffs can
take their appeal is say the declaratory judgment action has
already been dismissed with prejudice when they nonsuited it.
R.563. They have always said they didn’t get due process as
of February 25, 2012. It’s a three-year statute of limitations.
When they nonsuited in April of 2017 and then waited greater
than a year, they lost their three years, and they lost their one-

year savings statute. So, the declaratory judgment action is
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time-barred. R. 564. They are going to say, we’ve always said
that they can’t bring those claims anyway because they have to
exhaust their administrative remedies. R. 566. Exhaustion of
remedies is not required under 42 U.S.C. Section 1983.
Whether we argued that or not, that’s wrong. It is only correct
as to takings claims and that is under Williamson County v.
Regional Solid Waste from the United States Supreme Coulrt.
R. 567. A takings claim has not been brought her, and it
couldn’t because this is a nuisance. R. 568. Under Williamson
County you have to exhaust the state remedy which is inverse
condemnation. For due process you have to look at Parratt v.
Taylor and Hudson v. Palmer from the United States Supreme
Court and only where it is random and unauthorized state action
or city action does the exhaustion defense work. So, to the
extent we’ve said they have to exhaust, that’s only partially
true. The Eighth Circuit has said, in Wax Works, that you do
have to exhaust the due process claim. R. 568 And, the last
thing | want to say is the building is still standing. It is
threatening collapse right now and, we would like to have it

torn down. Mr. Stevens sent a letter to the Court saying we
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Mr. Stevens

want to reserve our legal issues but we agree that its dilapidated
and the City can tear it down. R. 569. Their main argument is
that they weren’t given sufficient due process. R.570. They
don’t have a right to due process until we tear it down. That’s
what the Eastern District of Arkansas said in the case against
Earle and what many other courts have said. We’re getting
complaints; it is an attractive nuisance, and the pictures from
day to day show that the second story is threatening collapse.
But, if | tell my clients to tear it down, then they might have a
due process claim to try. So, we would like a ruling on the
merits of the due process claim, whether it is still there because
I don’t think they have a due process claim until we take
bulldozers out there. R. 570.

Let’s take the motion to strike answer first. R. 571-72.

The rule requires that an answer be filed within 30 days from
the date of receipt of the remand notice. R. 573. We sent them
notice and they did not file it until much later than 30 days.
They didn’t really file an amended answer, they attached it as

an exhibit to a brief or motion. R. 573.
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Mr. Stevens

The rule says that you can’t get a default judgment if the
defendant fails to file their answer but it does not say anything
about the other consequences of failing to file an answer. R.
574. Their position is that there is nothing that requires them to
file an answer at all in state court. R. 575. The problem with
that is the state circuit court can not take judicial notice of the
pleadings in federal court. The intent of the rule is that they file
an answer. We’re not asking for a default judgment, we’re just
asking for the pleading to be stricken. R. 575-76.

All right, now go on with your response to the other motion. R.
576.

There’s a theory called the doctrine of inconsistent positions
where a party is not allowed to argue a different position than
what they’ve relied on successfully before. They were
successful in arguing that we couldn’t bring these constitutional
claims until we exhausted our administrative remedies and
those remedies extend into circuit court. The Court agreed with
them and dismissed our constitutional claims. R. 576. So, what
we believe isn’t important, its what the Court ruled. R. 576-77.

So, if we had not exhausted our administrative remedies, then
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our claim was not a complete claim at the time. R.577. “A
statute of limitations beings to run when there is a complete and
present cause of action.” According to their arguments and the
Court’s holding, we could not have brought our constitutional
claims until this Court had ruled on the nuisance abatement
action. That’s when the statute of limitations started to run.
We filed our renewed petition well within the three years of the
order that Judge Brantley issued. R. 577.

If Mr. Stevens is saying they couldn’t have brought their
constitutional claims, they how can their declaratory judgment
action based on alleged constitutional claims survive their own
argument? R. 578.

They’ve always argued that we couldn’t bring the claim until
this Court had ruled on the nuisance abatement action. This
Court’s done that. R.578. They’re saying now that we didn’t
have to exhaust administrative remedies, so I’'m not sure if
they’re saying we’ve exhausted them or haven’t exhausted
them. The bottom line is that this Court ruled that we had to
exhaust administrative remedies before we could bring the

constitutional claims. We’ve exhausted the administrative
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remedies at this point and that is when the statute of limitations
started to run. We filed our amended petition well within three
years of that. R. 579.

| was going to respond to the motion to strike amended answer.
| think the response to the motion is pretty clear that what
Convent Corp. is asking for is indeed a motion for default
judgment. R.579-80. If you strike the answer, then that means
that there was no answer filed in a timely fashion and,
consequently, the Court would determine that the City was in
default in responding to the complaint. Rule 55(f) specifically
states that no judgment by default shall be entered against a
party in an action removed to federal court and subsequently
remanded if that party filed an answer or motion permitted by
Rule 12 in federal court during removal. R. 580. The 2004
amendment to the reporter’s notes, discusses exactly how 55(f)
and 12(a)(3) coincide. R. 581. “Amended rule 12(a)(3)
expands the grace period to 20 days during which time a
defendant who filed neither an answer nor a Rule 12 motion in
the federal court must take such action in state court. By

contrast, if the defendant responded to the complaint in federal
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court while the case was pending there, Rule 55(f) prohibits
entry of judgment by default upon remand. Consequently, the
defendant need not respond again in circuit court within” the
30-day period to “avoid such judgment.” It does specifically
state that Rule 55(f) does not require the circuit court to adopt
the documents filed in federal court for all purposes, and it
allows the Court to require the defendant,at the request of the
plaintiff, to require the defendant to reconcile or to adapt their
answer in federal court to the style of the state court, style of the
case, and any of the other formatting that the state court has that
differs from federal court. Convent Corp. did not request that.
The reason that the complaint was attached to the amended
answer was to let the Court know that an answer had indeed
been filed as is required, to give notice to the Court. So, I think
when Mr. Stevens says that he’s not asking for a default
judgment, I think that’s disingenuous because that’s exactly
what he’s asking for, and there are no other consequences. He
does allude that the Court could keep the City from filing
affirmative defenses or a counterclaim, yet he cites nothing. |

can find nothing in the rules that say specifically anything about
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that. The result of striking an answer is that the City would be
in default and the motion should be dismissed. R.582. We
filed an answer when he refiled in July of 2018. So, | would
say that the argument for striking the answer is moot because he
has refiled after his nonsuit and we have timely answered. The
amended petition supersedes the original petition. R. 583.

The initial complaint we filed included a lot of constitutional
claims and many other issues. R. 584. The petition we most
recently filed that Ms. Miller was referring to pertains only to
the request for declaratory judgment. The Court dismissed the
other claims. And, we’re dealing with two rules here. Rule 55
deals with default judgment. Rule 12 deals with the filing of an
answer. Rule 12 was revised a couple of times. In 2011 the
time allowed for filing an answer was extended to 30 days. The
bar on a default judgment was in the 2004 revision to Rule 55.
If they intended to relieve a defendant from the obligation to
file an answer as required by Rule 12(a)(3), whey some seven
years later did they extend the time to file? R. 584. If you don’t
have to file an answer, what difference does not make if you

file it in ten days or thirty days? R. 584-85. The fact that they
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kept it in there and expanded the time is an indication that they
still expect the answer to be filed. And, there are other
consequences other than a default judgment, such as affirmative
defenses, disputing facts, that sort of thing. And, how is the
Court to know what the responses are to the allegations if
they’re not required to file an answer at all. The Court can’t go
research federal court filings. R. 585.

| want to reiterate that what’s occurring here is they are trying
to bring their Arkansas Civil Rights claims and Section 1983
claims through the declaratory judgment action. That’s why
their nonsuit was a second dismissal without prejudice, and
that’s why it constitutes a decision on the merits.

I’d like to address the issue of seizure. There’s a lot of case law
that says a seizure is any meaningful interference with property.
My client was barred from repairing or using the property.
That’s a meaningful interference. He couldn’t do anything with
it. He couldn’t sell it. That was a seizure. There’s a case
where a sheriff padlocked a dance hall. The court found that

was a seizure. The seizure occurred when the property was red-
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tagged by the City because my client was barred then from

using or repairing it.

F. Conference Call — June 17, 2019

The Court

The Court finds that Plaintiff’s Amended and Reinstated
Petition for Declaratory Judgment was filed timely and the time
for filing these claims began to run on May 11, 2017 when the
Court entered its Order affirming the City Council’s
determination that the property at issue is a nuisance.

Defendants Motion to Dismiss is denied. R. 603.

G. Motion Hearing — November 14, 2019

The Court

Mr. Mosley

We’ll start with defendant’s motion for summary judgment. R.
610.

| really think the only proper defendant here left is the City
itself because this is a facial challenge to Chapter 8 of the North
Little Rock Municipal Code. R. 610. Basically, in a facial
challenge, there’s two claims that we’ve got to address today.
One is a facial challenge arguing that Chapter 8 of the North
Little Rock Municipal Code does not provide sufficient
procedural due process to property owners. R. 610-11. The

plaintiff also claims that the code itself and the resolution
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condemning their property constitutes an unlawful bill of
attainder under both the federal and Arkansas constitutions. R.
611. In Hagen v. Traill County, the Eighth Circuit said that if
you have failed to show that the procedure, code, whatever is
unconstitutional as applied to you, then you don’t have standing
to allege on its face the code is unconstitutional. R. 612.

| need to hear from the other side, and then you defend it. R.
613.

This Court has already ruled that there are no disputed issue of
fact and | believe the issues before the Court are simply legal
issues. R. 614,

In the response to paragraph 16 of our petition, they denied the
characterization of what we’d stated but they didn’t deny the
facts therein. R. 614. The facts that they did not deny are that a
property owner is allowed to make repairs only if the City
approves a plan that requires a letter of credit and a bond equal
to the cost of demolition, and only under a condemnation order
which the property owner cannot appeal after 30 days. The
City’s code allows the owner 30 days in which to develop a

plan, secure city council approval, post a bond, and repair the
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property. The City’s code provides that after 30 days the
condemned structure shall be destroyed and removed from the
premises. A lien is then placed on the property for the cost of
demolition. R. 615. The City’s code allows these actions
without ever providing the property owner any opportunity to
repair the property prior to condemnation and without posting a
bond and without affording an opportunity to be heard. R. 615-
16. If we look at the cases the City cited, Samuels, Hagen, even
the City of El Dorado that was attached to one of their
pleadings, in each of those cases, the property owner was given
the chance to repair the property prior to the condemnation. In
Samuels, the owner was given specific notice of the violations
and was permitted to make those repairs prior to condemnation.
The City has not pointed to any case that is analogous to this
case with no opportunity to repair and no notice of specific
violations. There has to be an opportunity to repair the property
prior to condemnation. R. 616. We have also challenged
whether the Code provides for a meaningful hearing. R. 617.
The code uses the phrase “public hearing.” The phrase is not

defined in the code so it’s appropriate to look at how the City
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interprets it in the practice and procedures. The City’s standard
agenda they use provides for a three-minute hearing, and that’s
the same type of public hearing for pretty much any other
agenda item. It does not provide for any opportunity to
confront witnesses. It doesn’t really provide much of a hearing
atall. The three minutes is not in the code but that’s base don
the City’s interpretation through its policies and practices. R.
617. They don’t intend for that to be a due process hearing. R.
618. | think the mayor in his comments made that pretty clear
when he said that they don’t hold hearings. If there’s one point
that proves the case here its’ the mayor’s comments in the city
council meeting. He emphatically stated that they don’t hold
hearings. That’s his interpretation of the City’s code. He knew
that we were talking about a full and fair hearing. We had filed
a written motion asking for one. The mayor said no, you’re not
going to get that. Maybe the mayor didn’t interpret the code
right but the deputy city attorney was sitting right there in the
council meeting and didn’t correct him. R. 618. We made
some arguments in our brief about the Arkansas Constitution

and the fact that it says the right of properties is before and
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higher than any other constitutional sanction. R. 619. There
was a recent case involving sovereign immunity where the
Arkansas Supreme Court said you have to interpret the
Arkansas Constitution as it reads. We’ve got the agenda from
the city council in the record. We have attached some
responses to interrogatories to our motion that have the council
members’ responses. The record is really full of examples of
the way the City interprets its ordinance. There was some case
law cited in our brief that the Court can look to an as-applied
circumstance. The record is full of how they handled the
particular case with Convent. Either that’s the way they
interpret their policies, or they didn’t apply their policies.R.
621. This is a facial challenge and the other side has argued
that the Court should look for any circumstance out there
possible where this could be constitutional. R. 622. If the
Court can find one, it has to say it’s constitutional. They based
that on the Salerno case — the Salerno Rule. Justice Stevens
pretty specifically said that rule is not applied across the board.
He said, “The rule’s never been a decisive factor in any

decision of this Court, including Salerno itself.” R. 622. He
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said, “The rule does not accurately characterize the standard for
deciding facial challenges, nor is it consistent with a wide array
of legal principles. This rigid and unwise dictum has been
properly ignored in subsequent cases.” R. 622-23. So, even
Justice Stevens said, no, that’s not the rule. The Court should
consider the ordinance as it’s written but without assuming the
City is going to take additional actions. | think the way that
they’re arguing would be that the City could hold a full and fair
hearing, and in that situation it would be constitutional. But,
we’ve cited several cases in our brief that say it’s not
appropriate for the Court to imagine those kind of supplemental
actions or to add to the ordinance in that way. Another problem
is that the ordinance does not provide for an unbiased decision
maker. R. 623. The city council has all kinds of political
influences, and some of those were obvious at the meeting. R.
624. One of the council members talked about how the
neighborhood association wanted the building demolished. It’s
thinks like that that made my client think the City had no
interest in seeing this building repaired. The fact is, the city

council is not an unbiased decision maker. They’ve got
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political influences. They City may have to expend money in
these cases. Notice is another issue. There’s no notice of
rights to appeal. We’ve cited case law in our brief that says
that’s required. R. 624. The case we cited had to do with
utility bills and the federal court said its not a big deal to put a
sentence in there or two about how you appeal. R. 624-25. If
it’s important enough to do that in a utility billing situation,
certainly property rights are important enough that it be done.
In their latest brief, they’ve talked about avenues of appeal that
have never been mentioned before in this case that are
supposedly now available. So, a notice regarding that is
important. The In Re Gault case, cited in our brief, says, “The
notice must set forth the alleged misconduct with particularity.”
The ordinance doesn’t provide for any specific notice of
violations. There is a notice of violations in another section of
the code that has to do with weeds and garbage. Again, if we
look to the City’s interpretation, they don’t provide this in
condemnation cases. They seize property with what they call
red-tagging, actually it’s placarding. R. 625. The placarding is

in the weeds and garbage section. That is supposedly what red-
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tagging is. R. 626. This code stuff is just a mess. How is a
person to know what’s what? Now they are saying the
placarding or the red-tagging could have been appealed
somewhere. But, its taken six years to figure that out. If they
can’t figure out their own code in six years, then its vague, I
would say. In addition to the public hearing, the other terms we
are claiming are vague are terms like “unfit for human
occupancy, otherwise detrimental to the life, property, or safety
of the public.” R. 626. The problem with these terms and other
terms we’ve cited is that they leave the council with complete
discretion. R. 626-27. We’ve attached interrogatories and
responses to interrogatories to our brief that show the different
answers on these things from the council members. The terms
aren’t defined. The case law we’ve cited in our brief says you
can’t leave that much discretion to the officials enforcing these
things. I like the one “fit for human occupancy.” What about
freestanding garages, backyard storage buildings? Do those
have to have heat? Plumbing? The code doesn’t address those
things. What about a vacant building? Is it required to be fit

for human occupancy? This was a vacant building we’re
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talking about. R. 627. The City’s basically argued that they
can write language that’s broad and undefined and interpret the
language and act in a particular way that we contend is
[un]constitutional. R. 627-28. To allow any level of
government to make a law that allows them to act in one way
when they want to, but when they’re challenged to come back
and say, no, the law means this is problematic.

Part of our due process challenge, is the interpretation of the
code and how its applied. We’ve raised the vagueness of the
terms previously in this case and the City’s known we’ve been
claiming this. We’re also bringing a challenge based on the
bill of attainder clause. The code permits the City to do exactly
what the bill of attainder clause is supposed to protect against.
They said something about ticketing in district court but there is
nothing in the code that says that. The code says punishment
applies once they’ve made their decision. They made the law.
They decide the punishment. Even if you take into
consideration that a person may get to go to district court, the
offense is keeping a condemned structure. Its not maintaining a

nuisance, or keeping a building that’s dangerous or anything.
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R. 629. So, all that is required for a conviction in district court
Is the fact that the city council has already condemned the
structure. R. 629-30. There is never a trial provide on the issue
of whether the property is dangerous, whether it’s a nuisance.
The city council is the sole arbiter of that issue. A person can
be found guilty in district court without ever being given a
chance to refute that. Whether you call it a resolution or an
administrative decision, it is still an act by a legislative body
that finds a person guilty and inflicts punishment. In Carmell v.
Texas, the court said “The legislature should not meddle with
the judiciary’s task of adjudicating guilt and innocence in
individual cases.” That’s exactly what this code allows the city
council to do. R. 630. As far as the other cases they’ve relied
on, the City of Eldorado case, Samuels, Ingram, there were
other factors. They were given an opportunity to repair the
property. That was not done in this case. R. 633. The code
does not allow anyone to repair the property. R. 633-34. The
letter from Assistant City Attorney Bill Brown says, “No

permits will be issued prior to condemnation.” That’s clear
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evidence in the record and they haven’t cited to a single case in
support of their position.

The mayor didn’t say you’re not getting a trial. The mayor said
we’re not a judicial body. R. 633. As far as the Salerno case,
you shouldn’t speculate about cases that are not before the
Court. R. 634. That’s what a facial challenge is. The as-
applied challenge has already failed here and we say there’s no
standing under Hagen. But, let’s assume the Court goes beyond
that. In a facial challenge you are only looking at the text. The
reason there is not standing is because Convent was found to
have been given due process by Judge Brantley and the Court
would be issuing an advisory opinion and speculating about
cases not before the Court if it went any further on the facial
thing. Salerno says that you’ve got to find the code
unconstitutional in all its applications. R. 634. Mr. Stevens
cited Justice Stevens’ concurrence which is not authoritative.
R. 634-35. He’s also cited opinions on the denial of certiorari
to the United States Supreme Court, not authoritative. All that
is really beside the point because in Abram which is a 2015

case form our Supreme Court, Salerno is the test. You have to
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show that as written it’s unconstitutional in all of its
applications. So, is unfit for human occupancy unconstitutional
in all its applications? No. Holes in the roof, a burned-out
structure — these are things that actually happened in that case.
Under state legislative enactment 14-54-203, the council gets to
make the determination if something constitutes a nuisance.
These terms are not vague and that’s not a claim made in the
complaint. R. 636. I've cited a case from a federal district
court in lowa that said that these sorts of terms mean nuisance.
R. 636-37. There’s been no proof that a majority of the
council was biased to show that they were given too much
discretion. More importantly, the structure has now been razed
at the City’s expense and there is no lien on their property. It
was not razed after a hearing by the city council but was razed
after a hearing before Judge Brantley, sitting as special circuit
judge. Surely, Mr. Stevens is not suggesting that Judge
Brantley is a biased decision maker. R. 636. Pitchford v. Earle
says condemnation is not a deprivation of a property right
entitling you to due process. R. 637. When the bulldozers go

out there and tear it down, that’s a deprivation of a property
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right. They had a full hearing in circuit court. They had a
hearing at the city council. If they had read Chapter 8 instead
of shuffling it around and reading parts of it only, they could
have seen that the notices of violations could have been
appealed to the North Little Rock Board of Adjustment. Mr.
Stevens has argued that there’s no notice in the ordinance about
your right to appeal. The Supreme Court of the United States
and the Supreme Court of Arkansas have held that you are
deemed to know the law. R. 637. A reasonable person is
deemed to know the law and we don’t have to put that in there.
R. 638. There’s no binding precedent that says if you’re
maintaining a nuisance structure that you get an opportunity to
repair the property all of a sudden because the City’s finally
going to take action to fix the property. There’s no case that
says that. They were given the opportunity. They refused to do
it. The condition was that they have to enter into a
rehabilitation agreement, submit a bond so that the City can
ensure you are going to finally deal with your nuisance and do
it on an appropriate schedule and you’re going to do it

correctly. R. 638-39. You’re going to do it per electric code.
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You’re going to do it per plumbing code. R. 639The code says
notice can be done by placarding and you’ve got to do written
notice by mail, personal service. The code doesn’t say you can
cross-examine witnesses but, it doesn’t say you can’t. The
prevailing authority is Samuels v. Meriweather. Samues and
Ingram, from the Arkansas Supreme Court said you have to get
written notice and the opportunity to present your position to
the decision maker. R. 640. The three minute period is not
written in the text of the code. | believe that Mr. Stevens in
incorrect in saying that you look beyond the text of the code.
Even if that were the case, they allege they were only given
three minutes and they were found to have been given sufficient
due process. As long as you get to present your position, you
have been given sufficient due process. R. 641-42. You get an
appeal to circuit court. You get the opportunity to have a de
novo review in circuit court under Rule 9.

| don’t think a person should have their opportunity to cross-
examine witnesses and present witness at this level because the
courts have said due process depends on the context of the

situation. R. 642. The U.S. Supreme Court has said that in
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these types of administrative matters, you might get to cross-
examine witnesses but it is not necessary. It’s not the best way
to handle things because you’ve got an administrative body
that’s not equipped to have a full-blown evidentiary judicial-
type trial. R. 642. The cases they cite about cross-examination
are factually inapplicable. R. 643. One involves the seizure of
property due to a drug confiscation, drug forfeiture. The City
has the police powers and those exist to protect the public
health and welfare. You have to balance the right of the
property owner here with the right of the public to be protected.
The City’s right and interest is greater in cases involving
putative nuisances that it is in cases involving seizing of a
Range Rover as part of a drug forfeiture, or public utility cases,
when it involves the protection of the public health and welfare.
R. 643. The question on its face is, does the text of Chapter 8
give somebody fair notice? R. 644. It does. Does it give
somebody the opportunity to understand what they’re being
accuse of? It does. Does it give them the opportunity to repair
the property if they’ll do a rehabilitation agreement? It does.

With a bond, it does. And, does state law give them the
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opportunity for further due process via an appeal de novo to
circuit court? R. 644. You couldn’t have more due process
here. R. 645.

You could actually have more, but the question is whether there
should be more. The City of Little Rock has an environmental
court and you do get to go in before a district judge and present
your case. R. 645.

When someone is charged in district court with maintaining a
nuisance, it doesn’t have anything to do with the city council’s
determination. You get a full and fair trial in front of Judge
Morley as to whether or not you’re maintaining a nuisance.
This whole idea that the council makes the decision and then it
Is somehow transmuted to the North Little Rock District Court
and the district court just signs off on it, is absolutely incorrect.
R. 646-47. Itis not reflected on the text of Chapter 8 and its
wrong. R. 647. If the rule is as Abrams, from the Arkansas
Supreme Court said, that the ordinance must be unconstitutional
in all of its applications, because there note been a due process
violation as applied to Convent, its impossible for the code to

be unconstitutional. R. 651. Moving on to the bill of attainder.
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It was a resolution. R. 651. These sorts of decisions are not
making new law, you’re just applying the law to new factual
circumstances, that’s administrative. R. 652. The bill of
attainder clause only applies to legislative decisions. If it were
legislative, as long as the legislation serves nonpunitive
purposes, it is also not violative of the bill of attainder clause.
Protecting the public health and welfare from nuisance
properties is serving a nonpunitive purpose. R. 652,

As far as the ability to cross-examine witnesses, Goldberg v.
Kelly dealt with termination of public assistance benefits and
the court said that confrontation and cross-examination of
adverse witnesses was required before those benefits could be
terminated. The Arkansas Constitution places a high value on
property rights and if we’re going to say that property rights are
entitled to the highest constitution sanction, then they deserve
that much constitutional protection, or we don’t mean what we
say in the constitution. The Goldberg case clearly stands for
the proposition that when any important right is at stake, cross-
examination is important. 1 would like to correct some things

that have been raised. Convent was never given the opportunity
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to repair the property. He said you can do that after
condemnation with a rehabilitation agreement. R. 654. | called
the city attorney’s office and they didn’t even want to talk to me
about it. R. 654-55. The City would not set aside a
condemnation order for a rehab plan, and there’s no guarantee
you can get a rehab plan. You have to have a sponsor. If you
look at the transcript of the city council meeting, I don’t think
any of them would have sponsored a resolution. The City
didn’t like this building because of its history. The council
members didn’t like it. Even if we had done a rehabilitation
plan, it would have been under a condemnation order. If you
look at Talley v. city of [North] Little Rock, the got a
rehabilitation agreement under a condemnation order. The city
didn’t like what they were doing, told them to stop, and tore the
building down. R. 654. So, unless the condemnation order id
set aside, you could be wasting your time and money repairing
the building because the City is not going to give you any
guarantee they won’t tear it down. R. 654-55.

With respect to the facial challenge, are you contending that a

party who has a facial challenge on the basis of constitutionality
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does not have to be aggrieved? R. 656. Do you have to have
suffered somehow, or can any citizen just file a facial
challenge?

The fact that a person has been found guilty of violating a law
gives them standing to bring a facial challenge. R. 656.
Convent has been found by the city council to be guilty of
violating the ordinance and that gives standing. Mr. Mosley
mentioned Pitchford v. Earle. The problem with that case is
that they didn’t consider the Fourth Amendment issue because
it wasn’t raised. We raised a Fourth Amendment seizure
challenge. There is a case that says that, in these case, the
Court needs to go beyond the nuisance issue and look to the
Fourth Amendment. Once the building was placarded, my
client couldn’t do anything with the building. R. 657. Once the
building was red-tagged, Convent was prohibited from even
making repairs. R. 657-58. That’s documented in the record.
Once the building is placarded, that’s a seizure, whether the
building is torn down or not. There’s an older case where a
sheriff padlocked a dance hall and the court said that was a

seizure, just padlocking the building. R. 658. Mr. Mosley sai
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the building was a nuisance, they should have repaired it. |
think that exemplifies the kind of bias we’re talking about with
the city council. At some point, doesn’t somebody have to
prove it’s a nuisance? The assumption is made from the
beginning and the city council has their mind made up. There’s
no due process in that. Your building is seized. Your told you
can come to the city council meeting if you want. We’ll give
you three minutes, and then we’re going to condemn your
building. R. 659. And, if you want to repair it, we might let
you if somebody sponsors you and you put up a bond. R. 659-
60. And then if we don’t like what you’re doing, we might just
tear it down anyway. That’s far from meaningful due process.
Maybe you get a trial in district court on the nuisance issue. |
don’t know. But, the code doesn’t provide for it. The wording
of the code says that the fine is imposed. That’s it. The code
doesn’t say you get a trial in district court. The code doesn’t
say anything about any further proceedings. R. 660. As far as
the Salerno Rule, we cited to cases where clearly you can

imagine other circumstances where those laws would be
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constitutional. But, that didn’t affect the court’s decision. R.

660-61.
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V1. STATEMENT OF THE CASE

The building which is the subject of this litigation had been operated as a
nightclub since the early 1950s. Add 141; R 200. The City of North Little Rock
initiated a lawsuit to force the business to close. Add. 146; R 205. The City lost this
lawsuit but remained determined to force this business that had existed for
approximately fifty (50) years to close. Even though the City lost the first lawsuit, it
Initiated a second lawsuit attempting to force the business to close. Add. 152; R 211.
Due to the expense and time involved in defending itself against a subsequent
lawsuit, the owners of the business entered into a settlement agreement which
resulted in the closure of the business on August 1, 2011.1 Add. 146; R 205. Since
the forced closure of this viable and operating business by the City, the structure at
Issue has remained vacant.

On November 14, 2012, Officer Felicia McHenry of the City of North Little
Rock’s Code Enforcement Department “red-tagged” the structure that is the subject
of this litigation. Add. 247, 257, 260; R 309; 319; 322. The City did not provide
any Notice to Convent or a hearing prior to “red-tagging” the property. Once the
property was red-tagged, Convent could not use or repair the property. Add. 143-
44, 162; R 202-03, 221. The Notice does not list any specific code violations or

repairs required. Add. 260, 315-16; R 322; 377-78; See also Add. 256; R 318.
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Upon receiving notice of the proposed condemnation action, Plaintiff
contacted Roberto Alvarez to inspect the property and make repairs. Add. 319-20,
325; R 381-82, 387. Plaintiff’s representative, Richard Livdahl, met with several
City officials and attempted to obtain permission to repair the Property. Add. 143-
44; R 202-03. Convent did clean the clutter out of the building but was informed by
the City that a permit to make repairs would not be issued prior to condemnation.
Add. 162; R 221.

Convent was informed that it would have three minutes to speak to the
Council during the meeting at which the property would be considered for
condemnation. Add. 645; R 756. Prior to the meeting of the City Council regarding
the property, Convent’s counsel filed a motion asking for a full hearing. Add. 74-
75; R 121-22. On February 25, 2013, the City Council voted to condemn the
property. Convent’s counsel appeared at the meeting and again asked for a full
hearing or an opportunity to repair the property prior to condemnation. Ab 1-5;
Add. 596-601; R 707-12. The Mayor stated that “we’re not here to hear cases, that
is what the court system is for.” Ab 4; Add. 598; R 709. All Council members that
were present voted to condemn the property. Ab 5; Add. 601; R 712.

Convent filed its appeal pursuant to District Court Rule 9 in circuit court on
March 27, 2013 and asserted claims regarding multiple violations of both the state

and federal constitutions, as well as a common law claim of trespass. Add. 1-23; R
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7-29. Convent contends that its property was seized and condemned without
adequate notice of the alleged violations, without a meaningful opportunity to be
heard, and without permitting Convent to repair the property prior to condemnation.

On April 29, 2013, Defendants removed the case to federal court. The case
was returned to the state circuit court on February 20, 2014. On May 17, 2014,
Convent filed a Motion for Judgment on the Pleadings or, in the Alternative, Motion
for Summary Judgment arguing that Defendants had failed to timely file an Answer
following the return of the case from federal court and that it was entitled to summary
judgment on its constitutional claims. Add. 87-139; R 145-98. Defendants asserted
that Convent had failed to exhaust its administrative remedies, contending that an
appeal to circuit court pursuant to District Court Rule 9 is an administrative remedy
that must be exhausted prior to asserting other claims. Add. 375-90; R 476-81.

On July 9, 2015, the Circuit Court entered an Order denying Convent’s
Motion for Class Certification stating that Convent did not present any evidence at
the hearing and agreeing with Defendants’ contention that a Rule 9 appeal is an
administrative remedy and dismissing Convent’s constitutional claims. Add. 667,
R 1810. Convent appealed that order to the Supreme Court. Add. 671, R 1832.
The Supreme Court remanded the class certification issue finding that the Circuit

Court had failed to consider the evidence submitted by Convent. The Supreme Court
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did not consider the other issues finding that a final order had not yet been entered
in the case. Add 688-89; R. pt 2, 162-63

On May 11, 2017, the Court granted a motion for voluntary dismissal of the
declaratory judgment action and the Court also entered an Order denying
Defendants’ motion to reconsider the standard of review and finding that the
property was a nuisance, the city council’s decision was not arbitrary and capricious,
denying Convent’s motion to reinstate its constitutional claims, and reserving the
issue of the City’s request for civil penalties. Add. 778, R. pt 2, 257. On June 8,
2017, Convent again filed a Notice of Appeal. On February 22, 2019, the Arkansas
Supreme Court issued an order dismissing the appeal because the issue regarding
fines had not been resolved and because Convent had voluntarily dismissed its
Petition for Declaratory Judgment without prejudice.

On July 30, 2018, Convent filed an Amended and Reinstated Petition for
Declaratory Judgment. Add. 779, R. pt 3, 74. On January 16, 2019, Defendants
filed a Motion to Dismiss. Add. 790, R. pt 3, 88. On January 29, 2019, Convent
filed a Renewed Motion to Strike Amended Answer which was denied by the court
in an Order entered June 18, 2019. Add. 798, R. pt 3, 96 On February 26, 2019,
Defendants filed a Motion to Withdraw Motion to Enforce Assessed Fine which was
granted by the court. The court later dismissed Defendants’ Motion to Enforce

Assessed Fines with prejudice. Add. 1171; R. pt 3, 555.
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On June 26, 2019, Defendants filed a Motion for Summary Judgment. Add.
731; R. pt. 3, 202. Convent responded and included a Countermotion for Summary
Judgment. Add. 942; R. pt 3, 313. On December 11, 2019, the court entered an
Order Granting Defendants’ Motion for Summary Judgment, Denying Plaintiff’s
Countermotion for Summary Judgment, and Dismissing Plaintiff’s Amended and
Reinstated Petition for Declaratory Judgment with Prejudice. Add. 1166; R. pt. 3,
543. On January 7, 2020, Convent filed a Notice of Appeal. Add. 1168; R. pt. 3,

545.
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VII. ARGUMENT

“[R]emember we’re a legislative body, not a judicial body so we’re
not hear to — to hear cases. That’s what the court system is for.”

Mayor Smith during City Council Meeting on February 25, 2013. Add. 597. R. 708.
A. Strict Scrutiny Standard of Review - The Arkansas Constitution
requires that laws involving property rights be evaluated under the
“strict scrutiny” standard and the ordinance at issue fails under that

standard.

“The right of property is before and higher than any
constitutional sanction”

Ark. Const. art. 2, § 22. The Court recently held that the Arkansas Constitution
should be interpreted precisely as it reads. Board of Trustees of the Univ. of
Arkansas v. Andrews, 535 S.W.3d 616 (2018). Thus, a property owner in Arkansas
Is entitled to not only substantial, but the most and highest due process protections
prior to a seizure or condemnation. The highest constitutional sanction as determined
by any court is “strict scrutiny.” Therefore, pursuant to the Arkansas Constitution,
private property cannot be taken in the absence of, at a minimum, a compelling
government interest and the government must provide the least restrictive
method available that is narrowly tailored to accomplish the compelling
interest. See Arnold v. State, 2011 Ark. 395, 384 S.W.3d 488 (2011).

As demonstrated infra, the ordinance at issue permits the City to take private
property without demonstrating a compelling government interest, without sufficient

notice, without providing a meaningful pre- or post-deprivation hearing, and without
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providing the owner an opportunity to repair the property prior to seizure and
condemnation. In the administrative proceeding, the City did not put forth and did
not demonstrate any compelling government interest in seizing and then condemning
and destroying appellants property. Additionally, ordering destruction of the
property without an opportunity for repair is not the least restrictive method and the
ordinance fails under the strict scrutiny standard.

B. Substantial Evidence Standard of Review - Administrative agencies
must provide Substantial Evidence to support their determinations and
the record in this case does not contain substantial evidence to support
the City’s condemnation of Convent’s property.

In addition to demonstrating a compelling governmental interest, an
administrative agency, or as in this case, a municipal body making an administrative
determination must demonstrate that their determination is supported by substantial
evidence. Mountain Pure, LLC v. Little Rock Wastewater Util., 2011 Ark. 258, 383
S.W.3d 347, 353 (2011). “Substantial evidence is evidence of a sufficient force
and character that it will compel a conclusion one way or another; it must force the
mind beyond mere suspicion or conjecture.” McLain v. City of Little Rock
Planning Comm'n, 2011 Ark. App. 285, 383 S.W.3d 432 (Ark. App. 2011) (citing
Talley v. City of North Little Rock, 2009 Ark. 601, 381 S.W.3d 753 (2009)(emphasis
added)). The Court’s review is not directed to the decision of the circuit court but

to the decision of the administrative agency. Mtn. Pure, LLC, 2011 Ark. 258, 383

S.W.3d at 353. The review is limited to the record developed in the administrative
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proceeding. In addition to determining the presence or absence of substantial
evidence to support the decision, the court also considers whether the decision was
arbitrary, capricious, or characterized by an abuse of discretion. Id.

The record in this case is sparse. The administrative record was prepared and
certified by the City Clerk and filed by Plaintiff on April 26, 2013. Add. 36-76; R
62-123. The record contains the minutes of the February 25, 2013 City Council
meeting, Add. 36-44, R 82-90; Resolution No. 8272, Add. 45-46; R 91-92, a letter
dated January 11, 2013 from Felicia McHenry to Mayor Smith, photographs, and a
Motion for Full Hearing filed by Plaintiff. Add. 39-40; R 121-22 Plaintiff filed an
additional document, Brief in Support of Motion for Full Hearing, which was part
of the administrative proceeding but was omitted from the record. Add. 79-86; R
126-33. The City later supplemented the record with a recording of the Council
meeting. Add. 684-85; R part 2, pgs. 16-17.2 These materials comprise the entire
record of the administrative proceeding and the Court’s review should be limited to

only these materials. The Circuit Court ruled that the photographs would not be

2 When the reporters prepared the record of the proceedings that occurred following
the prior appeals, each began the numbering at 1 instead of continuing with the
numbering from the prior record. Therefore, the page numbering for the two

additional sections of the record are designated as “part 2” and “part 3.”
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considered by the Court in ruling on the appeal and Appellee’s have not appealed
that ruling. Add. 686; R part 2, pg. 94.

The City has a duty to develop an adequate record when it seeks to seize and
condemn property. The record must contain adequate findings to demonstrate
compliance with constitutional due process requirements and sufficient factual
findings to show that the decision is supported by substantial evidence. “Courts
cannot perform the reviewing functions assigned to them in the absence of adequate
and complete findings . . . on all essential elements pertinent to the determination.”
Bryant v. Ark. Pub. Serv. Comm’n, 45 Ark.App. 56, 63, 871 S.W.2d 414 (1994).

The threshold question governing our review of an agency

determination is whether the agency has provided concise and explicit

findings of fact and conclusions of law separately stated in the order.

Olsten Health Servs., Inc. v. Arkansas Health Servs. Comm'n, 69 Ark.

App. 313, 12 S.W.3d 656 (2000). These findings should be sufficient

to resolve material issues or those raised by evidence relevant to the

decision. Bryant v. Ark. Public Serv. Comm'n, 54 Ark. App. 157, 924

S.W.2d 472 (1996). The agency must make findings of fact in sufficient

detail that the reviewing court may perform its function to determine

whether the agency's findings as to the existence (or nonexistence) of

essential facts are supported by the evidence. Mosley v. McGehee

School Dist., 30 Ark. App. 131, 783 S.W.2d 871 (1990).

Arkansas Appraiser Licensing v. Quast, 2010 Ark. App. 511, 6 (2010). Where
“conclusions of law are without adequate corresponding factual support, they lack

substantial evidence and are arbitrary and capricious.” Ark. State Bd. Of

Chiropractic Examiners v. Currie, 2013 Ark.App. 612.
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The record in this case does not contain any factual findings that would
support the condemnation and demolition of Convent’s property. The lack of
substantial evidence indicates that the decision was arbitrary and capricious. Prior
to the City Council meeting at which Convent’s property was condemned, there were
no hearings or other proceedings where testimony or evidence was presented and
where Convent had an opportunity to cross-examine or otherwise challenge any
evidence. No witnesses testified at the City Council meeting on February 25, 2013.
The result is a record that only contains conclusory allegations and vague descriptive
terms with no factual or evidentiary support.

Neither the Resolution condemning the property, Add. 45-46; R 91-92, nor
the record from the administrative proceeding contain any specific factual findings
regarding the condition of the property. Add. 36-76; R 62-123. The Resolution
condemning the property contains nothing more than conclusory terms such as “run
down, dilapidated, unsightly, dangerous, obnoxious, unsafe, not fit for human
habitation and detrimental to the public welfare . . ..” Add. 45-46; R 91-92. The
Resolution contains additional “boilerplate” language which appears in every such
resolution labeling the property as “unsafe and hazardous.” Neither the Resolution,
nor the record of the administrative proceeding contain any facts or competent
evidence to support these general, boilerplate conclusions. In the absence of any

specific factual findings in either the Resolution or record of the administrative
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proceeding, the Circuit Court should have held that the City Council’s decision was
not supported by substantial evidence and was arbitrary and capricious.

C. Dismissal of Constitutional Claims & Denial of Injunctive and
Declaratory Relief

I. Standards of Review

a. The most important function of judicial review is for the Court
to determine if the underlying administrative procedure meets

constitutional standards.
In reviewing an administrative decision by an agency or governing body, the
Court should determine “whether the order or decision under review violated any
rights under the laws or Constitution of the United States or of the State of
Arkansas.” Harness v. Arkansas PSC, 60 Ark. App. 265, 269-270, 962 S.W.2d 374,
375 (1998); Southwestern Bell Tel. 12 Co. v. Arkansas Public Service Com., 267
Ark. 550, 557, 593 S.W.2d 434, 439 (1980). Judicial review is not a step in the
administrative process or an administrative remedy to be exhausted. Dove v.
Parham, 181 F.Supp. 504, 511-12 (E.D.Ark. 1960) It’s purpose is to “make certain
that there are definite limits, effectively enforced, upon the tremendous powers
exercised by the modern state through the administrative process which affect the
lives, properties, and fortunes of its individual citizens.” Robert Kramer, The Place
and Function of Judicial Review in the Administrative Process, 28 FORDHAM L. REV.

1, 7 (1959). Because failure to comply with constitutional due process standards is

fatal to any final administrative decision, whether the procedures underlying the
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decision pass constitutional muster is pertinent to the determination of whether a
decision should be upheld or overturned. @ The record of an administrative
proceeding must contain evidence that, in reaching its decision, the administrative
body complied with constitutional due process requirements.
b. The Court should conduct a de novo review to determine if
the Circuit Court abused its discretion in determining that
Defendants were entitled to judgment as a matter of law.
The Court’s dismissal was essentially judgment as a matter of law in favor of
Appellees. See, e.g., Travis Lumber Co. v. Deichman, 2009 Ark. 299, 319 S.W.3d
239, 253 (2009)The denial of injunctive and declaratory relief and the Circuit
Court’s rulings regarding constitutional issues and matters of law are subject to de
novo review under the “abuse of discretion” standard. Wilson v. Weiss, 368 Ark. 300,
307, 245 S.W.3d 144, 150 (2006); City of Dover v. City of Russellville, 363 Ark.
458, 460, 215 S.W.3d 623, 625 (2005) “[A] clearly erroneous interpretation or a
clearly erroneous application of a law or rule can constitute a manifest abuse of
discretion.” Ford Motor Co. v. Nuckolls, 320 Ark. 15, 20-21, 894 S.W.2d 897, 900
(1995).
Ii.  The Circuit Court’s determination that an appeal to circuit court
pursuant to District Court Rule 9 is an “administrative remedy”
that must be exhausted prior to asserting constitutional claims is

contrary to established law, is clearly erroneous, and represents
an abuse of discretion.
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“IE|xhaustion of remedies is not required under 42 U.S.C. Section 1983.”

Mike Mosley, Assistant City Attorney, Motion Hearing, June 4, 2019. AB 27; R.
567. Convent had exhausted all administrative remedies prior to filing its appeal in
the circuit court and should have been permitted to pursue its constitutional claims.
A judicial remedy is not an administrative remedy. Dove v. Parham, 181 F.Supp.
504, 512 (E.D.Ark 1960). Black's Law Dictionary defines an "administrative
remedy” as a "a nonjudicial remedy provided by an administrative agency."
Black’s Law Dictionary 1296 (7th ed. 1999) (emphasis added). Other sources define
an administrative remedy as “the non judicial remedy provided by an agency,
board, commission or any other like organization,” (Administrative Remedy Law

& Legal Definition, USLegal.com, http://definitions.uslegal .com/a/administrative-

remedy/ (emphasis added)), or “[o]btaining the redress or the enforcing of your
rights by putting a matter before an administrative agency.” What is Administrative

Remedy?, The Law Dictionary, http://thelawdictionary .org/administrative-remedy/

(emphasis added). Thus, an “administrative remedy” is one that is both
“nonjudicial” and is before “an administrative agency.” District Court Rule 9
provides for a judicial remedy, not an administrative remedy.

The school district in Dove v. Parham, 181 F.Supp. 504, 509 (E.D.Ark. 1960)
made the same argument Defendants asserted in this case, that the appeal to circuit

court was an administrative remedy which must be exhausted prior to bringing an
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action in federal court. The federal court held that, while the plaintiffs were required
to exhaust their administrative remedies before the school board, they were not
required to ““carry their contention into the State courts” prior to bringing their
constitutional claims in federal court. Id. at 512. Also, the Court noted that the
Arkansas legislature could not validly confer administrative powers on the circuit
courts. Id. More recently, in City of Little Rock v. Alexander Apartments, LLC,
2020 Ark. 12, 10 (2020), the Arkansas Supreme Court held that the ability of
plaintiffs to file an action in court did not relieve the City of its obligation to provide
due process. The holdings in Dove, affirmed by the Eighth Circuit (282 F.2d. 256),
and in Alexander Apartments clearly demonstrate that, in the present case, the Circuit
Court’s finding that a Rule 9 appeal is an administrative remedy that must be
exhausted prior to bringing constitutional claims is contrary to established law,
clearly erroneous, and constitutes an abuse of discretion.

In nuisance abatement actions, the City provides a brief (3 minutes according
to council agenda) appearance before the City Council and does not provide any
additional administrative remedies. Add. 182, R. 241; Add. 645, R. 756. Therefore,
the City Council’s Resolution condemning the property was a final administrative
decision. The Circuit Court’s adoption of the City’s contention that an appeal in
circuit court pursuant to District Court Rule 9 was clearly erroneous and constitutes

an abuse of discretion.
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lii.  The Circuit Court’s holding that a Rule 9 appeal is merely an
extension of the City’s administrative procedure violates the
separation of powers doctrine in Article 4, Section 2 of the
Arkansas Constitution.

Article 4, Section 1 of the Arkansas Constitution provides for three distinct
branches of government and Acrticle 4, Section 2 explicitly requires a separation of
powers. The powers that belong to the executive branch of government cannot be
delegated or shifted to the judicial branch, even where the executive branch chooses
to forego its constitutional responsibility to provide due process. See, e.g., Oates v.
Rogers, 201 Ark. 335, 337-339,144 S.W.2d 457, 458 (1940) (citing 16 C.J.S.
Constitutional Law § 111 (1984)); See also Spradlin v. Arkansas Ethics Com'n, 858
S.W.2d 684, 314 Ark. 108 (Ark. 1993) (holding that the appointment of the Chief
Justice of the Supreme Court to the Commission was a violation of the separation of
powers).

If it were affirmed, the Circuit Court’s holding that a proceeding held in
Circuit Court pursuant to Rule 9 is an extension of the City’s administrative
procedures would effectively render the sections of Rule 9 pertaining to
administrative appeals unconstitutional. Additionally, had Convent not brought its
constitutional claims with its appeal, it may have lost the right to bring such claims
later. The grant of judgment as a matter of law to Defendants and the dismissal of

Convent’s claims and denial of injunctive relief was contrary to law, clearly

erroneous, and constitutes an abuse of discretion.
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Iv.  While Plaintiff maintains that it has exhausted all remedies
available at the administrative Ilevel, exhaustion of
administrative remedies is not required prior to bringing claims
pursuant to 42 U.S.C. § 1983 or the Arkansas Civil Rights Act.

“/E[xhaustion of remedies is not required under 42 U.S.C. Section 1983.”

Mike Mosley, Assistant City Attorney, Motion Hearing, June 4, 2019. AB 27; R.
567. As the Assistant City Attorney admitted, in general, exhaustion of
administrative remedies is not required prior to bringing an action under 42 U.S.C.
8 1983. R. 567. It is also not required under the Arkansas Civil Rights Act. Ark.
Code. Ann. 8 16-123-101, et.seq. The U.S. Supreme Court “has stated categorically
that exhaustion is not a prerequisite to an action under § 1983, and [the court has]
not deviated from that position in the 19 years since McNeese.” Patsy v. Bd. of
Regents, 457 U.S. 496, 500-501, 102 S. Ct. 2557 (1982) (emphasis added). See also,
e.g., McNeese v. Board of Educ. for Community Unit School Dist. 187, 373 U.S. 668,
83 S.Ct. 1433 (1963). The ability to bring federal constitutional claims without
exhausting administrative remedies has also been recognized by the Arkansas
Supreme Court.

The United States Supreme Court has held that a litigant is not required

to exhaust his or her administrative remedies before filing a civil rights

action in federal courts. Patsy v. Florida Bd. of Regents, 457 U.S. 496,

73 L. Ed. 2d 172, 102 S. Ct. 2557 (1982); McNeese v. Board of Educ.,

373 U.S. 668, 10 L. Ed. 2d 622, 83 S. Ct. 1433 (1963) . In Felder v.

Casey, 487 U.S. 131, 101 L. Ed. 2d 123, 108 S. Ct. 2302 (1988) , the

United States Supreme Court extended this holding to civil rights
actions that are filed in state courts.
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Ford v. Arkansas Game & Fish Comm ’'n, 335 Ark. 245, 252,979 S.W.2d 897 (1998).

Also, when actions are brought for violations of rights guaranteed by the
Arkansas Constitution, exhaustion of administrative remedies is not required.
Harmon v. Jackson, 547 S.W.3d 686, 689 (Ark. 2018). Furthermore, it is not
necessary for a litigant to have exhausted available postdeprivation remedies when
the litigant contends that he was entitled to predeprivation process. Keating v.
Nebraska Pub. Power Dist., 562 F.3d 923, 929 (8" Cir. 2009). See also Zinermon v.
Burch, 494 U.S. 113, 132, 110 S. Ct. 975 (1990). Regardless, the City’s admission
in the Motion Hearing on June 4, 2019 (AB 27;R. 567), is significant and establishes
that Convent should have been permitted to pursue its claims under both the U.S.
and Arkansas Constitutions.

V. The City failed to provide adequate notice, a meaningful hearing
before an unbiased decision maker, or an opportunity to repair
the property prior to seizure and condemnation of the property.

The extent to which due process rights are required in administrative
proceedings is determined by a balancing approach. Mathews v. Eldridge. 424 U.S.
319, 96 S.Ct. 893, 47 L.ed. 2d 18 (1976). The Eldridge standard balances three
factors: (1) the extent that private interests are affected in the proceeding; (2) the risk
of wrongfully depriving a party of its interest under the current procedures along

with the utility of additional procedures that could lessen this risk; and (3) the

government's interest at stake, such as the administrative and financial burdens
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imposed upon a public actor if additional procedures are incorporated. Id. at 334-
35. These factors require a factual analysis and, thus, a case like this is not
susceptible to a motion to dismiss. City of Oakland v. Abend, No. 3:07-cv-02142,
2007 U.S. Dist. LEXIS 53186, 24-25, 2007 WL 2023506 (N.D. Cal. 2007).

Real property ownership has substantial value to an individual under the first
Eldridge factor. United States v. James Daniel Good Real Property, 510
U.S. 43, 53-54, 114 S.Ct. 492 (1993). In Connecticut v. Doehr, 501 U.S. 1, 11,
111 S.Ct. 2105 (1991), the Supreme Court described attachment interests on
property to be "significant” in regards to how they affect private interests under
Eldridge because attachments can result in great economic hardship to a property
owner. The Court held that even where a decision does not amount to a complete,
physical, or permanent deprivation of real property, due process concerns still
exist. Id. at 12. Property nuisance cases require increased caution because destroyed
property cannot be restored and the best evidence of whether the seizure was justified
will have been demolished. See Alex Cameron, Due Process and Local
Administrative Hearings Regulating Public Nuisances: Analysis and Reform, 43 St.
Mary’s L.J. 619 (2012). The demolition of one's property is a substantial private
interest under the first Eldridge factor and, thus, determine that it warrants

substantial protection for due process purposes.
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The burden of holding a hearing where evidence could be presented and
witnesses cross-examined is minimal when compared with the substantial
constitutional rights at issue. Municipalities and administrative agencies at both the
federal and state levels hold thousands of such hearings every day on a variety of
issues across this country.?

In its Motion for Judgment on the Pleadings or, in the Alternative, Motion for
Summary Judgment (Add. 87-374; R 145-98), Convent conclusively demonstrated
that there were no genuine issues of material fact by which the City could show that
it provided adequate notice prior to seizing and condemning Convent’s property,
that it provided Convent with a meaningful opportunity to be heard and an unbiased
decision maker prior to seizing and condemning its property, or that it provided

Convent with an opportunity to repair the property prior to condemning the

property.

3 If courts were to adopt the City’s argument that, because a person can file a case in
court, a hearing is not required at the administrative level, hundreds of administrative
hearing offices and operations in agencies at both the federal and state level could
be dismantled. The very existence of these hearing offices in federal and state

agencies is to provide the type of due process the City claims is unnecessary.

ARG 14



The City seized and condemned Plaintiff’s property through a summary
proceeding without providing any substantial due process, whatsoever. The City
initially seized the property by red-tagging it with no prior notice. Add. 257, R.
319. The City failed to provide adequate notice of the alleged violations. Add. 260;
R 322. The City refused to issue a permit to allow the owner to repair the property
prior to condemnation. Add. 162; R 221. Plaintiff requested a full hearing and the
ability to present evidence but the City steadfastly refused. AB 1-5; Add. 261-63,
596-97; R 325-26, 707-12. The City’s code does not contain any provisions for a
meaningful hearing with an unbiased decision maker, at any level, and the only
avenue for appeal requires that the property owner initiate an action in state court
after the property has been condemned. Add. 182, 215, 231, 230-79, 264-313; R
241, 274, 290, 326-75.

a. The City’s seizure of Convent’s property by red-tagging was
without prior notice or hearing and was unreasonable.

Once the City red-tagged Convent’s property a seizure occurred. Convent
could no longer occupy, utilize, or repair the property. Add. 162, R. 221. “A
‘seizure’ of property occurs when there is some meaningful interference with an
individual’s possessory interests in that property,” Soldal v. Cook County, Ill., 506
U.S. 56, 113, S.Ct. 538 (1992); Franklin v. State, 267 Ark. 311, 590 S.W.2d 28
(1979). In another nuisance abatement case, the Arkansas Supreme Court held that

a statute that authorized a temporary or permanent injunction without affording the
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owners of a dance hall an opportunity for notice and a hearing violated the owners’
due process rights under both the federal and Arkansas constitutions. Franklin v.
State, 267 Ark. 311, 590 S.W.2d 28 (1979). In Franklin, the prosecuting attorney
obtained an order requiring that the dance hall be temporarily padlocked. Id. at 312,
590 S.W.2d at 29. The temporary order was nailed to the door of the business. Id.
The Court stated “the requirement of notice and an opportunity to be heard raised no
impenetrable barrier to the taking of a person's property. Such safeguards are
necessary to avoid unfair or mistaken deprivation of property interest.” Id. at 315,
590 S.W.2d at 30. In Franklin, the Arkansas Supreme Court stated that notice and
hearing should “precede” any property deprivation. ld. See also, Zinermon v.
Burch, 494 U.S. 113, 132, 110 S. Ct. 975, 108 L. Ed. 2d 100 (1990). “The
availability of post-deprivation remedies is not a defense to the denial of procedural
due process where predeprivation process is practicable.” Westborough Mall, Inc. v.
City of Cape Girardeau, 794 F.2d 330, 337 (8th Cir. 1986). Because the red-tagging
of its building was a seizure, Convent was entitled to the protections of the Fourth
Amendment to the U.S. Constitution and Article 2, section 15 of the Arkansas
Constitution.

City of Little Rock v. Alexander Apartments, LLC, 2020 Ark. 12, is a very
recent case where the Arkansas Supreme Court addressed the issue of due process

rights involving municipal actions relating to property interests. In that case, the
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City’s fire chief issued an order requiring the apartment complex to cease operations
and requiring the tenants to vacate. Id. at9. The actions taken by municipal officials
in both Franklin and Alexander Apartments are very similar to the case at bar where
the City red-tagged Convent’s property preventing its occupancy, use or repair. The
Supreme Court upheld judgment as a matter of law against the City affirming the
Circuit Court’s holding that the City violated the Apartment company’s rights to due
process under the Arkansas Constitution by taking their property without adequate
notice and opportunity to be heard. 1d. at5, 9.

Significantly, the Supreme Court rejected the City’s claim that an emergency
situation rendered any predeprivation hearing impractical or impossible because the
order did not mandate the closure until twelve days later. Id. at 11, The Court noted
that “[t]he urgent situation described by the City was belied by its own delay.”
Likewise, in the case at bar, the City cannot argue that an emergency prevented a
predeprivation hearing because they waited more than 6 years after the Resolution
permitting it to demolish the structure was enacted to demolish it. See AB 27; R.
569

b. The City failed to provide any notice, prior to the seizure of

Convent’s property and failed to provide notice of specific
violations or rights to appeal prior to condemnation of the

property.
To satisfy the requirements of due process, notice must convey the required

information. Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306, 314, 70
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S. Ct. 652 (1950). Notice must provide a party with sufficient information to
make informed decisions as to how to proceed in order to protect his
property interest. See Grayden v. Rhodes, 345 F.3d 1225, 1242 (11th Cir. Fla.
2003)(citing Mullane, 393 U.S. at 314, 70 S. Ct. at 657). "The right to be heard has
little reality or worth unless one . . . can choose for himself whether to appear or
default, acquiesce or contest.” Id.. Notice must *'set forth the alleged misconduct
with particularity.” In re Gault, 387 U.S. 1, 33, 87 S. Ct. 1428 (1967)(emphasis
added). See also Bliek v. Palmer, 102 F.3d 1472, 1475 (8th Cir. 1997). Where
Notice fails to advise of the specific violations so that a party may prepare for a
hearing, appearance does not cure inadequate notice. In re Gault, 387 U.S. at 33.
To be adequate, notice should also advise the party of procedures to appeal an
adverse decision. See Memphis Light, Gas & Water Div. v. Craft, 436 U.S. 1, 14-
16, 56 L. Ed. 2d 30 (1978). The Eleventh Circuit has addressed this requirement
specifically in the context of condemnation proceedings:
To include a one-sentence statement of a tenant's right to appeal the
condemnation order in this notice to vacate would not be burdensome.
In fact, Rhodes testified that the City amended its standard
eviction notice to include a statement regarding the tenants' right to
appeal the condemnation order, which suggests that the fiscal and
administrative burden of such notice is not prohibitive.
Graydenv. Rhodes, 345 F.3d at 1236. Notice must be executed in a

reasonable manner to adequately inform the parties of proceedings that may

affect their legal rights. Armstrong v. Manzo, 380 U.S. at 550.
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The general rule is stated thus in Charles S. Rhyne, Municipal Law, 559
(1957).

Except in clear cases of emergency, a prior notice and a reasonable

opportunity to be heard is required to be given to a property owner

before attributing legal effectiveness to any order to demolish, repair,

alter or improve a substandard building. The owner should also be

apprised of the defects in his building to give him an opportunity to

remedy them. * * *" See also 14 A.L.R.2d annotation, supra, p. 74 ff.;

16A C.J.S. Constitutional Law 8 645, p. 913.
As quoted in Albert v. Mountain Home, 81 Idaho 74, 80-81, 337 P.2d 377 (ldaho
1959)(emphasis added).

Considering the City’s condemnation procedure, notice of the right to appeal
Is especially important. Many of the property owners whose properties are
condemned lack the knowledge or resources to initiate court action. Most are
unlikely to be aware of the requirements of District Court Rule 9, including the
provision that an appeal must be filed within thirty days. Additionally, the
requirement of the submission and approval of a rehabilitation plan means that some
property owners may not even consider their options for filing an appeal until a
submitted plan has been denied. It is likely this process would take more than thirty
days.

Notice should contain both a list of specific violations or conditions and

information about rights to appeal. The Notice provided in this case contains

neither. Without knowing what violations had been alleged, Convent could not
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adequately prepare for a hearing, had one been provided. Notice was inadequate and
these inadequacies could not be cured by appearance. Appellant had been told that
it would be permitted to speak for three minutes before the City Council. Add. 182,
R. 241, Convent’s counsel appeared for the limited purpose of asking for a full and
fair hearing or the issuance of a permit to repair the property. Because Convent had
not been provided with a list of specific violations, it could not adequately prepare
to present its case.

c. The City never afforded Convent an opportunity to repair
its property prior to seizure and condemnation.

Many state’s courts have considered this issue and determined that a property
owner is entitled to repair his property before an order for demolition is issued. City
of Aurora v. Meyer, 230 N.E.2d 200, 38 1ll.2d 131 (lll. 1967); See also, e.g., City of
Safford v. Seale, No. 2 CA-CV 2008-0185, 2009 WL 3390172, 3 (Ariz. Ct. App.
2009); Hawthorne Savings & Loan Ass'n v. City of Signal Hill, 19 Cal.App.4th 148,
23 Cal.Rptr.2d 272 (1993); Miles v. District of Columbia, 354 F.Supp. 577 (D. D.C.
1973); Horne v. City of Cordello, 230 S.E.2d 333, 140 Ga.App. 127 (1976)(any
ordinance which authorizes demolition of a structure without first allowing
opportunity to repair is unconstitutional and void); Village of Lake Villa v.
Stokovich, 211 1ll. 2d 106, 810 N.E.2d 13, 284 I1l.Dec. 360 (lll. 2004); Nazworthy v.
City of Sullivan, 55 Ill. App. 48, 52 (1893); Washington v. City of Winchester, 861

SW.2d 125 (Ky.App.1993) Polsgrovev. Moss, 157 S.W. 1133, 1136 (Ky.

ARG 20



1913); Horton v. Gulledge, 277 N.C. 353, 177 S.E.2d 885 (1970) (overruled on
other grounds); Herrit v.Code Management Appeal Board, 704 A.2d 186
(Pa.Commw.1997); Newton v. Highland Park, 282 S.W.2d 266 (Tex.App.
1955); West v. City of Borger, 309 S.W.2d 250, 253 (Tex.App. 1958). Courts have
disfavored decisions that issue an order for demolition without any kind of relief
afforded to a property owner prior to the order. This treatment is in congruity with
the first Eldridge factor, which considers the gravity of potential loss to an
individual. Mathews, 424 U.S. at 334-35. Ordering demolition without any kind of
relief prior to the order is a harsh remedy and has due process implications associated
with it.

Convent informed the council prior to the condemnation vote that it wanted
to rehab the property and had prepared to do so. Add. 596-98; R. 707-09; Add. 314-
27; R. 376-89. The Council refused to permit Convent to make repairs (Add. 162,
R. 221) and the Code and the City’s procedure are designed to only permit a property
owner to repair property only after a condemnation resolution that requires the
property be demolished and only under a rehab agreement which requires a
substantial bond. The City has some history of approving such agreements only later
to order that work be stopped and the property be demolished. Talley v. City of North

Little Rock, 2009 Ark. 601, 381 S.W.3d 753 (2009). The Talley case indicates it
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would have been foolhardy for Convent to expend resources to repair the property
while the Resolution ordering its destruction was still in effect.

Even though the City says it will consider a rehab plan, the City’s Code does
not provide for such plan and does not provide any standards to guide a decision
maker in determining whether such plan should be approved or for evaluating
compliance with the plan. The approval of such a plan is left completely to the
whim of elected officials who are influenced by political and other considerations.
Given the animosity of the City to this property which is related to its history, In
fact, based on the Talley case (2009 Ark. 601, 381 S.W.3d 753), Convent had reason
to be concerned that the City may proceed to demolish the property even after a
rehabilitation plan had been approved. Convent had no reason to believe a rehab plan
would be approved or that any council member would even sponsor it, no standards
to guide it in preparation of such a plan, and no way to know if the City may proceed
to demolish the property anyway. Furthermore, in this particular case, counsel for
Convent contacted the city attorney’s office after the condemnation to discuss a plan
to repair the property. The deputy city attorney didn’t want to talk about it and said
the City would not set aside the condemnation order under a rehabilitation plan.
Add. 1207, R. pt 3, 72.

The fact is, the Resolution condemning the property states that the structure

must be razed and or removed and makes no provisions for a rehabilitation plan.
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Add. 46, R. 92. Section 1.7.4 of the City’s ordinance states that “[cJondemned

structures shall be destroyed and removed from the premises.” Add. 277, R 330.

There is no provision for any plan to repair the property.

The Georgia Supreme Court faced a very similar ordinance as the one at

issue in this matter:

[Y]et, where, as here, the ordinance seeks to prevent the owner from
repairing his property pending the outcome of the abatement
proceedings, which he alleges is a sham and will only judge him guilty
of refusing to abate the nuisance after the finding by other officials,
without notice and a hearing, to be a nuisance, it in effect seeks to
condemn his property by preventing him from remedying the nuisance
situation so found, and to so declare it a nuisance by ordering him 'to
demolish the structure within 60 days," without a judicial hearing of the
existence of a nuisance . . ., and preventing him by ordinance from
repairing or improving same by denying him building permits for that
purpose after so finding a nuisance without notice and a hearing. The
effect of said ordinance and the application thereof here alleged is to
take from the plaintiff his property, not through eminent domain but by
crushing him between the 'bureaucratic rocks' by denying him a right
to rebuild under the zoning code and requiring him to demolish under
the slum clearance code. If the city desires him to demolish the property
without giving him the right to correct any and all deficiencies found in
a judicial hearing of whether or not a nuisance exists . . ., then let the
property be condemned and pay him for it, but not through indirect
means prevent him from abating an alleged nuisance before a trial
thereon. The ordinance by thus placing him in a position of demolishing
the property as his only means of abating the alleged nuisance is
unconstitutional, null and void.

Shaffer v. City of Atlanta, 154 S.E.2d 241, 223 Ga. 249 (Ga. 1967).

Neither the

Resolution nor the Ordinance at issue in this matter provide an opportunity for the

property owner to repair the property prior to condemnation and the Ordinance
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requires that the property be demolished. Therefore, as in Shaffer, both are
unconstitutional. And, regardless of whether a post-condemnation rehabilitation
plan was a realistic option, the City was required to provide pre-deprivation due
process.

d. The City failed to provide a meaningful hearing at which

Convent could confront and cross examine witnesses prior
to the seizure and condemnation of Convent’s property.

“IR]emember we’re a legislative body, not a judicial body so we’re not
hear to — to hear cases. That’s what the court system is for.”

Mayor Smith during City Council Meeting on February 25, 2013. Add. 597. R. 708.

To satisfy the requirements of due process, a party must be afforded a
“meaningful opportunity to be heard” and this opportunity is generally required prior
to a deprivation of property. See, e.g., United States v. James Daniel Good Real
Prop., 510 U.S. 43, 53, 114 S.Ct. 492 (1993); Fuentes v. Shevin, 407 U.S. 67, 80,
92 S.Ct. 1983 (1972). Post-deprivation process is only justified in “extraordinary
situations.” James Daniel Good, 510 U.S. at 53. Prior to the seizure of private
property, a hearing “must be granted at a meaningful time and in a meaningful
manner.” Fuentes, 407 U.S. at 80 (quoting Armstrong v. Manzo, 380 U.S. 545, 552,
85 S.Ct. 1187 (1965)).

If the right to notice and a hearing is to serve its full purpose, then, it is

clear that it must be granted at a time when the deprivation can still be

prevented. At a later hearing, an individual's possessions can be
returned to him if they were unfairly or mistakenly taken in the first
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place. Damages may even be awarded to him for the wrongful

deprivation. But no later hearing and no damage award can undo

the fact that the arbitrary taking that was subject to the right of

procedural due process has already occurred. *"This Court has not

... embraced the general proposition that a wrong may be done if

it can be undone." Stanley v. lllinois, 405 U.S. 645, 647. This is no

new principle of constitutional law. The right to a prior hearing

has long been recognized by this Court under the Fourteenth and

Fifth Amendments.
Fuentes, 407 U.S. at 80-82 (emphasis added). See also Matthews, 424 U.S. at 333.

Arkansas courts have held that due process requires “a full and fair hearing,
including the right to submit evidence and testimony, to examine witnesses, and an
opportunity to present evidence or testimony in rebuttal to adverse
positions.” Harness v. Arkansas PSC, 60 Ark. App. 265,
271 (1998) (citing Arkansas Elec. Energy Consumers V. Arkansas
Pub. Serv. Comm'n, 35 Ark. App. 47 (1991)). Crucial due process components in
light of the second Eldridge factor include affording property owners multiple
opportunities to confront the issues charged against them for the condition
of their properties and providing property owners with the opportunity to present
their case. See, e.g., James Daniel Good, 510 U.S. at 48, 53-56. The right to cross-
examine witnesses is regarded as substantial in connection with examining the entire
scope of evidence and making a complete inquiry into the truth. Where important

decisions turn on questions of fact, due process requires an opportunity to confront

and cross-examine adverse witnesses. See, e.g. Goldberg v. Kelly, 397 U.S. 254,
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269, 90 S.Ct. 1011 (1970). Rulings based on expedited summary hearings that offer
scant evidence of their respective decisions fall short of due process requirements.

Indeed, Appellant submits that the City’s policy of condemning properties
without considering any substantial evidence or testimony poses a substantial and
unacceptable risk of erroneous deprivation. This is especially true considering that
many of the affected property owners lack the knowledge and resources to fully
protect their interests. Furthermore, the burden on the City to conduct a hearing
would be minimal.

The City simply cannot credibly claim that this was an extraordinary
situation in which it could not reasonably provide meaningful predeprivation
process. Indeed, the reason given by the Mayor at the Council meeting for the denial
of Plaintiff’s request for a full hearing had nothing to do with the exigency of the
situation. Instead, the Mayor said that a hearing would not be granted because the
Council was a legislative body and did not conduct those types of hearings. Add.
597. R. 708. Even though Convent filed a written motion seeking a hearing (Add.
74, R. 121), the City steadfastly refused to provide a predeprivation hearing.

As further evidence of the lack of exigency here is the fact that the City did
not act for more than 6 years after the resolution authorizing the destruction of the
property to actually tear down the structure. If the City believed the structure posed
an imminent threat to anyone, would they have permitted that threat to remain for 6

additional years?
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In condemnation proceedings in the City of North Little Rock, no hearing is
provided prior to seizure of the property. The only process afforded to a property
owner is an appearance which, according to the council agenda, is limited to three
minutes. Add. 645, R. 756. At these “public hearings,” no witnesses testify, there
IS N0 opportunity to cross examine witnesses, and the only evidence presented is the
limited code enforcement file, which contains no information regarding specific
code violations, and recommendation. See Add. 596-601; R. 707-12. This is hardly
the type of due process hearing that satisfied constitutional standards when the City
Is substantially interfering with private property rights.

The admission by the Mayor that the City Council does not hold hearings
(Add. 597. R. 708) and other comments on the part of the Mayor demonstrates what
the City has repeatedly argued, that it believes it is not obligated to provide due
process in nuisance abatement actions because a property owner can file an action
in circuit court.

e. Convent was entitled to a predeprivation hearing before an
unbiased decision maker.

The United States Supreme Court has declared that in an administrative
hearing, the right to a hearing before a neutral decision maker is essential. Goldberg
v. Kelly, 397 U.S. 254, 271, 90 S.Ct. 1011 (1970). Because certain procedural
safeguards are commonly absent from administrative proceedings, the bias

requirement should be applied with greater force. Ventura v. Shalala, 55 F.3d 900,
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902 (3d Cir. 1995). The purpose of an adversary hearing is to ensure the requisite
neutrality that must inform all governmental decision-making. James Daniel Good,
510 U.S. at 55. The deciding officers must be “independent and objective-inwardly
free from influences of . . . partisan or popular bias, and outwardly free from external
direction by political” influences. Kramer, supra at 8.

In Arkansas, administrative boards and commissions are subject to the
“appearance of bias standard.” Acme Brick Co. v. Missouri Pacific R. Co., 307 Ark.
363,821 S.W.2d 7, 10 (1991). See also Arkansas Racing Comm n, v. Emprise Corp.,
254 Ark. 975, 497 S.W.2d 34 (1973).

The “public hearing” as interpreted by the City in its practices, is conducted
by the city council and they are the decision makers. The Council members are
politically elected and, as such, have a significant interest in pleasing their
constituents. In fact, it is to be expected that the interest in pleasing voters will
outweigh any interests in providing a fair and just adjudication to the property owner.
Judges refrain from discussing cases before them with outside parties and it would
certainly be inappropriate be a judge to be influenced by such conversations.
However, City council members hear complaints from and discuss properties with
citizens. And, they may be influenced by such discussions. This fact was illustrated

in the case involving Appellant’s property in which one of the council members
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stated that the neighborhood association wanted the structure demolished. Add. 598,
R. 709. See also Add. 175-77, R 234-36.;

The proposed Resolution is sponsored by and signed by the Mayor. The
Mayor also presides over the proceeding. The Mayor and Council members are all
elected officials and are subject to political pressures and influences. Questions
were also asked regarding the intended use of the property. Add. 598, R. 709. These
questions were likely related to the prior use of the property and signaled that, at
least this council member had no intention of permitting the structure to be repaired.
During the Council meeting at which the property was condemned, it was apparent
that none of the Council members were interested in hearing any evidence. Add.
596-601; R. 707-12. It was apparent that their minds were made up and nothing was
going to change them.

A decision of this magnitude that greatly infringes on private property rights
should be made based on the evidence presented regarding the condition of the
property, not on political considerations. City council members often will have other
influences and motives for wanting a property condemned and there is a significant
risk that a property owner will be deprived of a fair and just adjudication when the
decision makers have such biases. The fact that the ordinance fails to provide for an
unbiased decision maker means that it fails to provide adequate due process

protections and is, therefore, unconstitutional.
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D.  Denial of Convent’s Petition for Declaratory Judgment (Add. 779, R.
part 3, 74).

I. The City’s ordinance contains important and material terms
which are undefined and unconstitutionally vague.

A denial of a declaratory judgment is reviewed under the clearly erroneous
standard while issues of statutory construction are reviewed de novo. Haile v.
Jonston, 482 S.W.3d 323, 325 (2016). A vague statute violates the first essential of
due process. Connally v. General Constr. Co.,269 U.S. 385, 391, 46 S.Ct. 126
(1926)). The long-established “law of the land” is that that "no one [could] be taken
by surprise™ by having to "answer in court for what [one] has not been warned to
answer". Goldington v. Bassingburn, Y.B. Trin. 3 Edw. II, f. 27b (1310)(as cited
in Sessions v. Dimaya, 138 S. Ct. 1204, 200 L.Ed.2d 549 (2018)).

Appellant contends that the term, “public hearing” is defined by the City’s
practices. However, if the City were to disagree with this definition, then
alternatively, it would appear that the provision was vague. The “public hearing”
requirement contains extremely vague language. It requires that the “public hearing”
include findings that the structures are “unfit for human occupancy, or otherwise
detrimental to the life, property or safety of the public.” Aside from the lack of
clarity or specificity in the terms themselves, the ordinance does not provide any
direction or standards, and is therefore vague as to how these determinations are to

be made and on what types of information or evidence such determinations should
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be based. The vague terms do not provide any standards or guidance in
interpreting and applying these very broad and generalized terms.

Starting with “unfit for human habitation.” The Mayor and City Council
members were asked to define “not fit for human habitation” in interrogatories.
Add. 185-94, R. 244-52; Add. 216-17, R. 275-76. Mayor Smith’s response was
“See “dangerous” and “unsafe.”  For “Unsafe” he said “See ‘dangerous.’”” For
dangerous, he responded: “Means for someone or something that is not familiar
with the property that could allow them to wander onto or into the property and
become injured.” Apparently, a person’s familiarity with the property somehow
Impacts whether it is fit for human habitation?

The definitions provided by council members vary from “can’t safely live in”
to not able to be safe, to unlivable, to “extreme disrepair, to “Dirty, to “unhealthy,
unsafe, not a good place.” And, as previously mentioned, the mayor factors in
familiarity with the property. None of these definitions provide any significantly
clarity and demonstrate how utterly standard less this provision is. In the absence of
any standards, this provision vests absolute and total discretion with the Council.
This type of unfettered discretion cannot pass constitutional muster.

The ordinance also contains the language “detrimental to the life, property, or
safety of the public.” The Mayor and council members were not asked to define this

specific language. Add. 185-94, R. 244-52; Add. 216-17, R. 275-76. The language
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they were asked to define was based on the language in the Resolution concerning
Plaintiff’s property. However, one of the terms in the Resolution is very analogous

kb

to this language: “Detrimental to public welfare.” Again, the Mayor responded:
See ‘dangerous, ‘unsafe,” and ‘not fit for human habitation.”” Exhibit E. So, again,
he links familiarity with the property to the issue. Again, the responses from other
council members vary significantly, with some merely relying on broad
generalizations such as the impact on the community, jeopardy to the general public,
or circling back to terms such as unsafe. One indicated that his definition was about
criminality and property values. So, that begs the question: is this language about
safety issues, crime, property values, the overall impact on the community. One
might argue that it involves all of these issues but, if that is the case, why didn’t the
council members answers more closely resemble that idea. One council member
reads that provision and is concerned about property values while another is
concerned about safety. This demonstrates that the provision is overly vague and
standard less. Again, it vests too much discretion in the council members as each is
free to interpret the provision in a wide range of different ways.

Another issue that makes this ordinance vague is simply that it seems to
require every structure in the city to be “fit for human occupancy.” Section 1.7.1.

Certainly, there are many structures within the City which are not meant for human

occupancy, garages, storage buildings, etc. Must each one of these structures be “fit

ARG 32



for human occupancy?” Does this mean such structures as a backyard storage shed
must have plumbing and electricity. A plain reading of the code would seem to
suggest so.

The Code is also vague with regard to its notice provisions. Section 1.7.3
states that “[t]he Code Enforcement Department shall be responsible for publication,
mailing or delivery of all notices required to condemn structures.” Yet, the code
does not specify exactly what notices are required to condemn structures. The
ordinance simply refers to “notice of any proposed condemnation.” The Code does
not insure proper notice is provided.

il Because it is vague and not sufficiently specific, the City’s
ordinance provides public officials with too much discretion and
Is, therefore, unconstitutional.

Vague laws invite arbitrary power by investing excessive discretion in public
officials. As the U.S. Supreme Court has recognized, government officials cannot
always be trusted to safeguard the rights of the people and they should not be left
with too much discretion. Crawford v. Washington, 541 U.S. 36, 124 S.Ct. 1354
(2004). “Vague standards are manipulable.” Id. If arbitrary and discriminatory
enforcement are to be prevented, laws must provide explicit standards for those who
apply them. E.g., Sessions v. Dimaya, 138 S.Ct. 1204 (2018). A vague law

impermissibly delegates matters to policemen, judges, and juries for resolution on

an ad hoc and subjective basis, with the attendant dangers of arbitrary and
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discriminatory applications. Id. “[A] statute must not be so vague and standardless
that it leaves judges free to decide, without any legally fixed standards, what is
prohibited and what is not on a case-by-case basis. Arkansas Tobacco Control Bd.
v. Sitton, 357 Ark. 357, 166 S.W.3d 550 (2004).

The arbitrary enforcement branch of the vagueness doctrine “is focused on the
conduct of regulators—specifically, unguided discretion within the process of
lawmaking and law enforcement.” United States v. Davis, No. 07-1964 (6th Cir.
12/19/2008). Where a law is so vague or so standard less that it invites arbitrary
enforcement, the statute or ordinance violates the Fifth Amendment. Johnson v.
United States, 135 S. Ct. 2551, 192 L. Ed. 2d 569 (2015) (citing Kolender v. Lawson,
461 U.S. 352, 357—-358, 103 S.Ct. 1855 (1983); see also Sessions, 138 S. Ct. 1204.
The U.S. Supreme Court has found statutes to be insufficient that used the words
“credible and reliable,” Kolender, at 358., “criminal street gang members,” and
“loitering.” City of Chicago v. Morales, 527 U.S. 41, 119 S.Ct. 1849 (1999). The
Arkansas Supreme Court took issue with terms such as “trade discounts” and
“rebates” in a statute related to the sale of tobacco. Sitton, 357 Ark. 357, 166 S.W.3d
550. See also Meade v. Richardson Fuel, Inc., 357 Ark. 357,166 S.W. 3d 55 (2005).
The vague and standard less terms in the City’s ordinance leave council members
with almost unfettered discretion in deciding whether a property is a nuisance and

the ordinance invites arbitrary enforcement.
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E. The City’s ordinance results in Bills of Attainder and the Resolution
regarding Plaintiff’s property is a Bill of Attainder.

Article 1, 8 10 of the United States Constitution states that no state shall pass
any “Bill of Attainder.” A bill of attainder is a law that legislatively determines guilt
and inflicts punishment without provision of the protections of a judicial trial. United
States v. Brown, 381 U.S. 437, 448-49, 85 S.Ct. 1707 (1965). Additionally, a law
that permits a conviction with less evidence than would otherwise be required may
be a bill of attainder: Carmell v. Texas, 529 US 513; 120 S. Ct. 1620, 146 L. Ed. 2d
577 (2000). A bill of attainder may affect the life of an individual, or may confiscate
his property, or do both. Brown, 381 U.S. at 447, S.Ct. 1707. A municipal ordinance
may be a bill of attainder. See Crain v. City of Mountain Home, 511 F.2d 726 (8"
Cir. 1979).

The City’s condemnation code permits the City to enact unconstitutional Bills
of Attainder, in part, because it permits the City Council, a legislative body, to inflict
punishment in the absence of any judicial proceedings.

1.7.1 Keeping condemned structures prohibited. It shall be
unlawful for any person to own, keep, or maintain any structure within

the corporate limits of the city which is condemned by resolution of the
city council.

1.7.7 Penalty for violation of article. A penalty as provided by
this Code is hereby imposed against the owners of any structure
condemned by resolution of the City Council thirty (30) days after such
structure has been condemned; and each day thereafter such nuisance
be not abated constitutes a separate and distinct offense, provided the
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notice as provided in subsection 1.7.3.2 has been given within ten (10)
calendar days after such structure has been condemned.

Add. 276, R. 338.

Nothing in these sections, nor anywhere else in the condemnation code
provides for trial. Section 1.7.7 states explicitly that the penalty “is hereby
imposed.” It does not say that it will be imposed at a later time or following any
judicial proceeding. Nor does the Resolution enacted by the Council. Add. 45-46;
R 91-92. The Resolution states that each day, after the initial ninety (90) days “shall
constitute a separate and distinct offense.” The implication is that the punishment is
automatic.

Because the offense is “[k]eeping a condemned structure . . .,” even if a
property owner were provided a trial in district court, he would be found guilty
simply because the City Council passed a resolution to condemn the property. The
issue is not whether the property is actually nuisance, simply whether it was
condemned by the city council. A conviction would be practically automatic, based
only on the fact that the City Council passed a resolution. Once the council passes
the resolution, the issue of whether the property is actually a nuisance becomes
irrelevant. Any trial in district court would merely be a formality.  There is no
provision for a trial on the underlying issue as to whether the property was, in fact,

a nuisance. A property owner would be convicted solely because the City Council

passed a resolution without ever having had any type of trial, meaningful hearing, or
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any other opportunity to meaningfully contest the Council’s action. A conviction
would likely occur even in a case where there was no evidence the property was a
nuisance. As the Supreme Court noted in Brown, this type of “accumulation of all
powers, legislative, executive, and judiciary, in the same hands, whether of one, a
few, or many, and whether hereditary, self-appointed, or elective, may justly be
pronounced the very definition of tyranny.” Id. at 443, 85 S.Ct. 1707 (quoting from
The Federalist, No. 47, pp. 373—374 (Hamilton ed. 1880)).

The City’s statutory scheme meets all the elements of a bill of attainder. The
resolution passed by the City Council is directed at the property owner and therefore,
it specifies the affected persons. First, the resolution deprives the property owner of
the property by ordering that the building be demolished. Second, the passing of the
resolution permits the City to charge the property owner with a criminal offense and
impose substantial fines. Third, the scheme fails to provide for a judicial trial on the
underlying issue of whether the building in question was a nuisance. While the
property owner may appear in district court and contest the charge, once the
resolution is passed, the owner will, almost certainly, be deemed guilty of violating
the ordinance that prohibits keeping a condemned structure without ever being
provided with a meaningful hearing on the question of whether, in fact, the property
in question is actually a nuisance. This exactly the type of situation the Bill of

Attainder Clause was intended to prohibit.
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F. Convent’s Renewed Motion to Strike Amended Answer and Affirmative
Defenses (Add. 798, R. part 3, 96; See also Add 1173, R. 770) should have
been granted.

The denial of a motion to strike is reviewed under the abuse of discretion
standard. See Maple Leaf Canvas, Inc. v. Rogers, 311 Ark. 171, 842 S.\W.2d 22
(1992). Appellant filed its initial Motion to Strike Defendants’ Amended Answer
and Affirmative Defenses on June 23, 2014 because Defendants failed to timely file
an Answer after the case was remanded from federal court as required by Rule
12(a)(3) of the Arkansas Rules of Civil Procedure. Add. 1173, R. 770. The Circuit
Court did not rule on that Motion prior to dismissing Convent’s constitutional
claims.  After the second remand from the Supreme Court, Convent filed an
Amended and Reinstated Petition for Declaratory Judgment and filed a renewed
Motion to Strike Amended Answer and Affirmative Defenses. Add. 798, R. part
3, pg. 96. The Circuit Court denied this Motion holding that the motion was moot
because Defendant’s timely filed an answer to Covent’s Amended and Reinstated
Petition for Declaratory Judgment. Add. 829, R. pt 3, pg. 200.

Instead of dismissing Convent’s constitutional claims, the court should have
granted Convent’s Motion to Strike. Add. 1173, R. 770. Furthermore, Convent
only reinstated its Petition for Declaratory Judgment (Add. 779, R. part 3, pg. 1)

and Defendants only answered to this reinstated Petition. Add. 785, R. part 3, pg.

80. Defendants never filed a timely answer to Convent’s constitutional claims that
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were dismissed by the Circuit Court. Therefore, the court should have granted
Convent’s initial Motion to Strike Amended Answer and Affirmative Defenses.
VIIl. CONCLUSION
The City has admitted that “exhaustion of remedies is not required under 42
U.S.C. Section 1983” AB 27; R. 567:

“IE]xhaustion of remedies is not required under 42 U.S.C. Section 1983.”

Mike Mosley, Assistant City Attorney, Motion Hearing, June 4, 2019. AB
27; R.567. Therefore, the circuit court’s dismissal of Convent’s constitutional
claims on that basis was clearly in error.

The Mayor made an admission during the city council meeting that the City
does not provide a hearing in these cases:

“IR]emember we’re a legislative body, not a judicial body so we’re not
hear to — to hear cases. That’s what the court system is for.”

Add. 597. R. 708. The Mayor’s statement goes to the heart of this case. It
demonstrates, and the City has argued, that the City believes it is not required to
provide due process in nuisance abatement / condemnation cases because a property
owner may file a case in circuit court. Based on this belief, the City fails to provide
any notice prior to seizing properties by red-tagging, does not provide notice of code
violations or required repairs, does not provide a meaningful hearing with an

unbiased decision maker, and does not provide any opportunity to repair the property
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prior to condemnation. Specifically, on the issue of repairs, the City, through its
City attorney’s office adnitted that

“since the structure has been Red-Tagged no construction or remodeling permits

should be issued at this time without approval of City Council.”

Add. 162, R. 221. The City’s Code and its practices and procedures fail to provide
due process as required by both the U.S. and Arkansas Constitutions.

Appellant asserts that the Court should reverse the Circuit Court’s finding that
there was substantial evidence to support the City’s condemnation of Appellant’s
property, reverse the Circuit Court’s grant of judgment as a matter of law dismissing
it’s constitutional claims, reverse the Circuit Court’s denial of Appellant’s Petition
for Declaratory Judgment, find that the City’s condemnation ordinance is
unconstitutional because it fails to provide adequate due process, is impermissibly
vague and that it permits the City to issue Bills of Attainder, and reverse the Circuit
Court’s denial of Appellant’s Motion to Strike Amended Answer and Affirmative

Defenses.

Respectfully submitted,

[sIMickey Stevens

Mickey Stevens, Bar No. 2012141
Attorney for Plaintiff

P.O. Box 2165 Benton, AR 72018
(501) 303-6668 Fax (877) 338-6063
E-Mail: mickeystevens@outlook.com
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Section 7 of the City’s Code, or taking any action to file or cdl_]e;:t- liens for the demolition of
properties.
THE PARTIES

3. Convent Corporation is a corporation organized under the laws of the State of
Arkansas with its principal place of business in Pulaski County, Arkansas.

4. The City Defendaiit is a municipal corporation organized under the laws of the State
of Arkansas,

5. Debi Ross, Beth White, Linda Robinson, Maurice Taylor, Steve Baxter, Bruce
Foutch, Murry Witcher, and Charlie Hight are all elected members of the North Little Rock City
Council and, upon information and belief, are all residents of North Little Rocek.

6. ‘Tom Wadley is the Director of the City’s Code Enforcement Division and, upon

7.  Felecia McHenry is a Code Enforcement Officer employed in the City’s Code

Enforcement Division and, upon information and belief, is a resident of North Little Rock.
JURISDICTION AND VENUE

8. Venue is proper pursuant to Ark. Code Ann. § 16-60-101 because the property that
is the subject of this action is located in Pulaski County, Arkansas.

9. Subject-matter jurisdiction for arises under Ark. Code Ann. § 16-111-101.

10.  All Defendants reside in Pulaski County, Arkansas and are subject to personal
Jurisdiction of this Court,

FACTUAL ALLEGATIONS
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adequate notice to the property owner and without afford i‘ngl'thc-ovxfner a hearing in which he may
present evidence and witnesses or cross-examine the City’s witnesses.

12.  The City Council routinely votes to condemn properties without considering any
specific evidence of any building code violations or that the property actually constitutes a
nuisance.

13. . Properties are condemned through a summary procedure in ‘which due process is
completely lacking. The City has condemned numerous properties in this manner.

14.  The City’s Code does not contain any.prio_vision for a hearing either before or after
condemnation, nor does it provide for any appeal.

15.  Additionally, pursuant to this policy and 'praCtit:e, the City refuses to issue a permit,
thereby refusing to allow the property owner to repair the property prior to its condemnation.

16. A property owner is allowed to make repairs only if the City approves a plan that
requires a letter of credit, a substantial and oppressive bond equal to the cost of demolition, and
only under a condemnation order which the property owner cannot appeal after thirty (30) days.
The City’s Code allows the owner a mere thirty (30) days in which to develop a plan, secure City
Council approval, post a bond, and repair the property. The City’s Code provides that, after t:hi'rty
(30) days the condemned structure may be destroyed and removed from the premises. A lien is
then placed on the property for the cost of demolition. The City’s Code allows these actions to be
taken without ever providing the property owner with any opportunity to repair the property prior
to condemnation and without posting a substantial and oppressive bond and without affording the
property owner a meaningful opportunity to be heard.

7. District Court Rule 9 requires that an appeal from the decision of a City Council be

filed within thirty (30) days. The City’s condemnation procedure appears to be designed to deter
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a party from filing a timely appeal. By the time a party submits a plan to the City and attempts to
secure approval of the City Council, if the Council wete to disapprove the plan, there likely would
not be sufficient time left to appeal the condemnation. The City could 't'h'en. proceed to demolish
the property and the owner would have no recourse. The City’s policy is deliberately designed to

circumvent due process. Under this procedure, a property may be condemned and demolished

without the property owner ever being permitted to repair the property or being afforded a

18.  The fact that the City’s process is completely lacking in due process protections is
particularly disturbing considering the fact that some of the property owners subjected to these
actions are too poor to hire legal counsel to appeal the bon-demna'tian..

19. The City’s condemnation ordinance permits the City to seize, condemn and destro y
property and levy substantial fines on property owners in violation of the Fifth, Fourth, and
Fourteenth Amendments to the U.S. Constitution and Article 2, Sections 2, 15 & 22 of the
Arkansas Constitution,

20.  If the City continues to condemn properties pursuant to its current policies and
practices, other property owners and class members will suffer irreparable harm by the loss of
valuable structures and diminution in property values.

21.  Article I, § 10 of the United States Constitution states that no state shall pass any
“bill of attainder.” Article 2 § 17 of the Arkansas Constitution also prohibits bills of attainder,

22. A bill of attainder is a law that legislatively determines guilt and inflicts
punishment without provision of the protections of a judicial trial. Seléctive Service System v,
Minnesota Public . Interest Research Group, 468 U.S. 841. 846 (1984) (citing

Nixon v.Administrator of General Services, 433 U.S, 425, 468 (1977); see also United
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States v.O'Brien, 391 U, 8. 367', 383. n. 30 (1968'); United Statesv. Lovett, 328 U. 8. 303, 315
(1946).

23.  Inaddition to the seizure and demolition of pro‘peirty, the City’s Code also permits
the City to impose fines on Pproperty owners for “Keeping a Condemned Structure.”

24.  The City’s code and condemnation procedures permit the City Council to declare
that a property is a nuisance without providing adequate notice, an opportunity to repair the
property, ora meaningful hearing. Once the property is condemned in this manner, the City may
then impose a criminal sanction upon the property owner without ever affording them a judicial
trial. This constitutes a “Bill of Attainder” and as such violates both the United States and
Arkansas Constitutions.

REQUEST FOR DECLARATORY JUDGMENT AND INJUNCTION

25.  Pursuant to Ark. Code Ann. § 16-111-101, Plaintiff asks that this Coutt enter a
Judgement finding that Chapter 8, Article I, Section 7 of City’s Code is unconstitutional and,
therefore, invalid and that the City’s condemnation procedures fail to provide constitutionally
required due process prior to property condemnations.

26.  In accordance with Ark. Code Ann. § 16-113-301, et. seq., and Rule 65 of the
Arkansas Rules of Civil Procedure, the Court should issue a permanent injunction directing that
the Defendants are prohibited from destroying any property that has been condemned pursuant to
Chapter 8, Article 1, Section 7 of City’s Code (Condemnation), from condemning any additional
_property or otherwise enforcing Article 1, Section 7 of the City’s Code, or taking any action to file
or collect liens for the demolition of properties.

WHEREFORE, Plaintiff prays that this honorable Court enter Jjudgement against

Defendants as follows:
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a. declaring that Chapter 8, Article 1, Section 7 of City’s Code is unconstitutional and, therefore,
invalid and that the City’s condemnation procedures fail to provide constitutionally required
due process prior to property condemnations;

b. issue a permanent injunction directin g that the Defendants are prohibited from destroying any
property that has been condemned pursuant to Chapter 8, Article 1, Section 7 of City’s Code
Section 7 of the City’s Code, or taking any action to file or collect liens for the demolition of
properties;

¢. award of attorney’s fees; and

d. forall other and further relief as may be just and proper.

Respectfully submitted,

/s/Mickey Stevens
Mickey Stevens
AR 2012141

PO Box 2165
Benton, AR 72018
501-303-6668

ADD 784

79




ADD 785



2.

Defendants state that the allegation in paragraph 2 of the Petition speaks for itself,

denies any-and all allegations of wrongdoing, and affirmatively states that Plaintiff has no standing

to seek injunctive relief related to any property other than its own.

3,

4.

5.

Defendants admit the allegations in paragraph 3 of the Petition.
The City admits the allegations in paragraph 4 of the Petition.

Defendants admit that Debi Ross, Beth White, Linda Robinson, Maurice Taylor,

Murry Witcher, Steve Baxter, and Charlie Hight are all elected members of the North Little Rock

City Council, and are residents of the City of North Little Rock. The City affirmatively states that

Bruce Foutch is deceased.

6.
i
8.

9.

Defendants admit the allegation in paragraph 6 of the Petition.

Defendants admit the allegation in paragraph 7 of the Petition,

- Defendants admit the allegation in paragraph 8 of the Petition.

Defendants deny that this court has subject-matter jurisdiction of this matter as

alleged in paragraph 9 of the Petition.

10.
11,
12
13.
14.
15.

16.

Defendants admit the allegation in paragraph 10 of the Petition.

Defendants deny the allegation in paragraph 11 of the Petition,

Defendants deny the allegation in paragraph 12 of the Petition,
Defendants deny the allegation in paragraph 13 of the Petition.
Defendants deny the allegation in paragraph 14 of the Petition,
Defendants deny the allegation in paragraph 15 of the Petition.

Defendants deny the characterization of the allegations in paragraph 16 of the

Petition, and therefore deny same and deny any and all allegations of wrongdoing therein.
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17, With respect to the allegations in paragraph 17 of the Petition, Defendants maintain
Arkansas District Court Rule 9 speaks for itself and respectfully refer this Court to Arkansas
District Court Rule 9 for the coritents thereof. Defendants deny the remaining allegations contained
in paragraph 17 and deny any and all allegations of wrongdoing therein.

18. Defendants deny the allegations in paragraph 18 of the Petition, and affirmatively
state that Plaintiff has no standing to seek redress for any property owners other than itself

19. Defendants deny the allegations in paragraph 19 of the Petition.

20.  Defendants deny the allegations in paragraph 20 of the Petition, and affirmatively
state that Plaintiff has no standing to represent any putative class, and all references to “class
members” are improper and should be stricken.

21.  Defendants state that Article 1, § 10 and Article 2, § 17 of the United States
Constitution say what they say.

22, Defendants state that the all egations in paragraph 22 say what they say.

23.  Defendants deny the characterization of the allegations in paragraph 23 of the
Petition, and therefore deny same and deny any and all allegations of wrongdoing therein.

24.  Defendants deny the allegations in paragraph 24 of the Petition.

REQUEST FOR DECLARATORY JUDGMENT AND INJUNCTION
Defendants reassert their answers in paragraphs 1-24 as if fully set out herein.
25, Defendants deny that Plaintiff has provided any evidence for the Court to find that

Chapter 8, Article 1, Section 7 of City’s Code is unconstitutional and, therefore, invalid, and that
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26.  Defendants deny the allegations in paragraph 26, and affirmatively state that
Plaintiff has provided no evidence of its likélihoodho'f ;ucc'ttss on the merits or irreparable harm to
support the issuance of a permanent injunction and, therefore, Plaintiff's request should be denied.

27.  Defendants deny all allegations in Plaintiff’s “WHEREFORE” paragraph.

28.  Defendants deny all allegations in the Petition that are not specifically admitted.

AFFIRMATIVE DEFENSES

29.  Defendants affirmatively state that Plaintiff's Petition should be dismissed for
failure to re-file its Petition within the one-year statute of limitations provided in Ark. Code Ann.
16-56-126. See Order dated May 11, 2017, attached hereto as Exhibit 1, and incorporated herein.

30.  Defendants affirmatively state that Plaintiff’s Petition should be dismissed for
failure to serve the Arkansas Attorney General with a copy of the complaint pursuant to Ark. Code
Ann. § 16-11-106(b). |

31.  Defendants affirmatively state that Plaintiff’s Petition should be dismissed based
on the fact that Plaintiff’s declaratory judgment action is improper because there is no justiciable
controversy permitting a declaratory judgment action. The Order dated May 11, 2017, found that
the decision by the City to condemn Plaintiff’s property as a nuisance was based on substantial
evidence and not arbitrary or capricious. See Order dated May 11, 2017.

32.  Plaintiff's attorney should be disqualified pursujant to Rule 3.7 of the Arkansas
Rules of Professional Conduct because if it is not dismissed, Defendants intend to call him as a
witness in this matter due to him being the only person interacting with the City, and his filing an
Affidavit attesting to conversations he had with the City’s employees supporting the allegations in
the Petition. See Affidavit, attached hereto as Exhibit 2, and incorporated herein.

33.  Defendants reserve the right to amend their Answer.
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WHEREFORE, FOR THE REASONS STATED HEREIN, Defendants pray this Court
dismiss Plaintiff’s Amended and Reinstated Petition for Declaratory Ju-dgmcr_it, for attorney fees,
and all other relief to which Defendants may be entitled.

CITY OF NORTH LITTLE ROCK, ARKANSAS
AMY BECKMAN FIELDS
CITY ATTORNEY
116 MAIN STREET, P.0. Box 5757
NORTH LITTLE ROCK, ARKANSAS 72114
501.975.3755

BY: /s/ Marie-Bernarde Miller
MARIE-BERNARDE MILLER ABN 84107
DEPUTY CITY ATTORNEY

CERTIFICATE OF SERVICE

I, Marie-Bernarde Miller, hereby, certify that on this 14th day of August, 2018, I
electronically filed the foregoing with the Clerk of the Court using the AOC/eflex system, which
shall send notification of such filing té all counsel of record listed below:

Mr. Mickey Stevens
Attorney for Plaintiff
P.O. Box 2165
Benton, AR 72018

s/ Marie-Bernarde Miller _
Marie-Bernarde Miller ABA No. 84107
116 Main Street _

P.0. Box 5757

North Little Rock, Arkansas 72119
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prejudice Plaintiff’s civil rights claims. After four years, the appeal was heard on March 14, 2017,
at which time this Court found the Propérty to be a nuisance. Order dated May 11, 2017 signed by
the Honorable Ellen Brantley. Plaintiff non-suited its remaining declaratory judgment claim on
April 30, 2017 in order to appeal the Court’s decision, which this Court granted and entered on
May 11, 2017, See Order dated May 11,2017 signed by the Honorable Alice Gray. The Arkansas
Supreme Court, however, dismissed the appeal on February 24, 2018 for lack of a Final Order. See
Mandate, Case No. 17-707 dated March 13, 2018. On JulyIBO, 2018, Plaintiff re-filed an Amended
and Reinstated Petition for Declaratory Judgment (“Petition™), more than one-year after its non-
suit was entered by the Court. Plaintiff's Petition is time-barred, and-should be dismissed with
prejudice.

Under Rule 41(a), a plaintiff has an absolute right to dismiss a elaim without prejudice
before  final submission to the circuit court has -ocourred. Ark, R. Civ. P.
41(a) (2016); Norell v. Giles, 343 Ark.504, 506, 36 S.W.3d 342,343 (2001). Once a voluntary
nonsuit has been obtained, the plaintiff may refile the claim within one year. Ark. Code Ann. §
16-56-126(a) (Repl. 2005); Norrell, 343 Ark. at506, 36 S.W.3d at 343. In the present case,
Plaintiff non-suited its remaining declaratory judgment claim on April 30, 2017 for the purpose of
appealing this Court’s decision, which the Court granted and entered on May 11, 2017. See Order
entered May 11, 2017 signed by the Honorable Alice Gray. After the Arkansas Supreme Court
dismissed the appeal on for lack of a Final Order, Plaintiff did not re-file its Petition until July 30,
2018, more than one year-after its non-suit was entered by the Court. See Mandate, Case No. 17-
707 dated March 13, 2018, On July 30, 2018, Plaintiff re-filed its Petition, more than one-year

after its non-suit wais entered by the Court.
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CERTIFICATE OF SERVICE

served upon the following counsel of record by means of electronically filing through AOC/eflex,
on this 16" day of January, 2019:

Mr. Mickey Stevens

Attorney for Plaintiff

P.O. Box 1295

Benton, AR 72018 _
/s/ Marie-Bernarde Miller
Deputy City Attorney
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is twofold. First, in dismissing Plaintiff's appeal, the Arkansas Supreme Court indicated that the
claim could be refiled as if it were a Stand-alone claim, Apparently, the Supreme Court felt the
claim could survive in the absence of the civil rights claims.

Second, there is an underlying dction — the City’s Motion to Enforee fines. The City’s
Motion gives Plaintiff a basis to assert, in its defense, that the City’s code and procedures are
unconstitutional. The declaratory judgment action supplements Plaintiff's defense. This is a
proper use of a declaratory judgment action. Perhaps, the Arkansas Supreme Court realized this.
This reasoning would reconcile the Supreme Court’s holding in this matter with its prior holdings
regarding the nature of declaratory judgment actions.

Respectfully submitted,
/s/Mickey Stevens
Mickey Stevens

AR 2012141

PO Box 2165
Benton, AR 72018

501-303-6668
mickeystevens@outlook.com

CERTIFICATE OF SERVICE

I do hereby certify that a copy of the foregoing pleading was served upon the following
counsel of record by means of electronically filing through the AOC/eflex electronic filing
system on this 29th day of January, 2019,

Marie-Bernarde Miller

116 Main Street

PO Box 5757

North Little Rock AR 72119
/s/ Mickey Stevens
Mickey Stevens
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4, On February 20, 2014, the clerk filed a certified copy of the Order
remanding the case to state court.

5, On April 1, 2014, in compliance with Rule 12(a)(3) of the Arkansas Rules
of Civil Procedure, Plaintiff filed and mailed to Defendants’ counsel a Notice that the
certified copy of the Order remanding the case from federal court was filed in this Court
on February 20, 2014. The Notice was delivered to Defendants® counsel on April 2,2014.
Exhibit A,

6. Pursuant to Rule 12(a)(3), Defendants were required to file an Answer o
Rule 12 Motion within 30 days of receiving the Notice that the federal court’s Order was
filed.

7. Defendants’ Answer was due by May 2, 2014.

8. Defendarits failed to file an Answer, responsive pleading, or anything else
in this Court after remand from federal court until they filed their Response to Plaintiff’s
Motion for Judgment on the Pleadings or, in the Alternative, for Summary Judgment on
July 9, 2014.

9. Instead of seeking leave of the Court to file an untimely Answer, Defendants
simply attached their Answer that was filed in federal court as an exhibit to their Response
to Plaintiff’s Motion.

10. More than a week later on June 8,2014, again without seeking leave of the
Court to file an untimely Answer, Defendants filed an “Amended Answer.”

11. Because Defendants failed to file their Answer within the time frame
required by Rule 12(a)(3), their Answer and included affirmative defenses should be

stricken as untimely.
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12.  In the absence of a p‘rbp‘erly'ﬁfed Answer, Defendants’ Motion to Enforce
Fines should be dismissed and Plaintiff should be granted a default judgment.

WHERFORE, Plaintiff, Convent Corporation, moves the Court to strike the
Defendants’ “Amended Answer” in its entirety, that Defendants’ Motion to Enforce Fines

be dismissed.

Respectfully submitted,

Mickey Stevens, Bar No. 2012141
Attorney for Plaintiff

2615 N. Prickett Rd., Ste. 2

Bryant, AR 72022

(501) 481-8923 Telephone

(877) 338-6063 Facsimile

E-Mail: mickeystevens@outlook.com

CERTIFICATE OF SERVICE

I do hereby certify that a copy of the foregoing pleading was served upon the

following counsel of record by means of electronically filing through the AOC/eflex
electronic filing system on this 29" day of January, 2019.

Marie-Bernarde Miller

116 Main Street

PO Box 5757

North Little Rock AR 72119
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filed and mailed to Defendants’ counsel a Notice that the certified copy of the Order
remanding the case from federal court was filed in this Court on February 20, 2014. The
Notice was delivered to Defendants® counsel on April 2, 2014, Exhibit A. Pursuant to Rule

12(2)(3), Defendants were required to file an Answer or Rule 12 motion within 30 days of

due by May 2, 2014. Defendants failed to file an Answer, responsive pleading, or anything
else in this Court after remand from federal court until they filed their Response to
Plaintiff’s Motion for Judgment on the Pleadings or, in the A-ltémativ'e, for 'Sﬁmmafy
Judgment on July 9, 2014. On June 18, 2014, without seeking leave of the Court to file

an untimely Answer, Defendants filed an “Amended Answer.”  Because Defendants

and included affirmative defenses should be stricken as untimely.
DISCUSSION

I Defendants failed to file an Answer within the timeframe required by Rule
12(2)(3), and therefore, their “Amended Answer” should be stricken.

Rule 1'2(3)(35 of the Arkansas Rules of Civil Procedure requires that, upon remand
from federal court, a defendant must file an Answer or responsive pleading within 30 days
of receipt of notice that the remand order has been filed. In their ﬁeépbrlse to Piaintiff“ 3
Motion for Judgment on the Pleadings or, in the Alternative, for Summary Judgment,
Defendants argued that the 2004 revision to Rule 55 negated the obligation under Rule
12(a)(3) to file a responsive pleading. |

However, Defendants did not cite to a single-authOrity that supports their contention
that Rule 12(3)(5) was ‘abrogated by the re#ision to Ruie 55. Indeed, had the Rules

committee and the Supreme Court intended to abrogate Rule 12(a)(3), it would

2
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The amendment to subdivision (2)(3) extends to 30 days from the date of

receipt of the remand notice the time within which a defendant must

respond to a complaint when a case is remanded from federal court.
(emphasis added). Indeed, to the contrary of the charaa‘éri‘z‘a‘tion -By Defendants’ in their
Response to Plaintiff’s Motion for Judgment on the 'Plejadings', this comment reinforces the
requirement that a defendant must respond in state court. As previously noted, had the
Rules Committee and the Supreme Court intended that the 2004 amendment to Rule 55
abrogate this requirement, why did this requirement remain in the 2011 amendment to Rule
12(a)(3)? Indeed, the notes regarding the 2011 amendment to Rule 12 conclusively
demonstrate that “a defendant must respond to a complaint when a case is remanded from
federal court.” (emphasis added).

In their Response to Plaintiff's Motion for Judgment on the Pleadings, Defendants
argued that they were not required to refile pleadings in state court that had been filed in
federal court, However, the case cited by Defendants in support of this argument,
JurisDctionUSA, Inc. v. Loislaw.com, Inc., 357 Ark. 403, 183 S.W.3d 560 (2004), does not
hold, as Defendants contend, that Defendants are not required to re-file pleadings filed in
federal court. This case merely addresses the retroactive application of the revision to Rule
55 barring a default judgment. The holding of this case cannot be logically extended any
further than to say the revision to Rule 55 should have been given retroactive application.
Defenidants contention that this case nullifies the requirement of Rule 12(a)(3) is not an
accurate representation of the case.

Defendants have not offered any excuse, justification, or authority that allows or
excuses its failure to comply with Rule 12(a)(3). Failure to attend to business is not

excusable neglect. Maple Leaf Canvas, Inc. v. Rogers, 311 Ark. 171, 842 S.W.2d 22
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(1992); Adams v. Moody, 2009 Atk App. 474 (2009); Israel v. Oskey, 92 Atk. App. 192,
1202, 212 8.W.3d 45, 51 (2005). Additionally, an attorney is expected to know the law.
Lewellen v. Sup. Ct. Comm. on Profl Conduct, 353 Ark. 641, 110 S.W.3d 263 (2003);
Eusanio v. Tippin, 2013 Ark. App. 38, 6, 425 §.W.3d 838, 842 (2013). Initially, even
though the Arkansas courts have explicitly held that a defendant may not rely on pleadings
filed in federal court, Nes Healthcare of Ark., 350 Ark. at 526, 88 S.W.3d at 856, and courts
269,271,650 S.W.2d 599, 600 (Ark. Ct. App. 1983), Defendants failed to take any action
for more than two months after they received notice that the remand order had been filed
in this Court to make this Court aware of its Answer filed in federal court. Apparently,
Defendants expected this Court to research the federal court records to determine whether
‘an Answer had been filed and then, contrary to the case law previously cited, take judicial
notice of the Answer filed in federal court. Indeed, the Court has na obligation and should
‘were responsible for filing their Answer within thirty days of receiving notice that the
remand order had been filed.

Defendants’ counsel apparently hoped the Court would simply overlook its failure
to file an Answer or responsive pleading as required by Rule 12(a)(3) simply because
Defendants attempt to introduce its federal court pleadings in this manner was both
untimely and insufficient and cannot overcome Defendants previous disregard for the
Arkansas Rules of Civil Procedure. First, Plaintiff contends that these documents should

be stricken from the record as they are untimely. Second, the pleadings do not comply
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attached to Defendants® Response are not “addressed to the state court, [do] not bear a state
court case number, and [are:] not certified under Ark. R. Civ, 11 (2002__).” 350 Ark. at 527.
In NCS, the court held that the defendant could not rely on federal pleadings because,
Procedure. Id Third, in the absence of an Answer or responsive pleading as required by
Rule 12(a)(3), Defendants should not be able to raise new defenses in a Response to
Plaintiff’s Motion. Ark. R. Civ. P. 8(c).

Defendants received notice of the filing of the remand order on April 2, 2014.
Defendants did not file a motion for leave to file an Answer or responsive pleading out of
time and did not ask the Court to adopt the federal court pleadings. Interestingly, more
than a week after filing their Response to Plaintiff’s Motion for Judgment on the Pleadings,
Defendants filed an “Amended Answer.” Apparently, Defendants counsel realized that he
could not rely on the pleadings filed in federal court. - The Court should note that
Defendants did not file a motion for leave to file their Answer out of time,

As previously established, Defendant cannot rely on their Answer in filed in federal
court and were still required to comply with Rule 12(a)(3). The “Amended Answer” was
filed well after the time permitted by Rule 12(a)(3) and Defendants have not offered any
valid explanation or excuse for their failure to file an Answer in this Court as required by
the Rules of Civil Procedure. Therefore, Defendants™ “Amended Answer” and included
affirmative defenses should be stricken as untimely.

IL. It would be patently unjust to excuse Defendants disregard for the Rules of

Civil Procedure while holding those who are forced to resort to the Courts for

redress -of grievances against the City to strictly comply with the filing
requirements of District Court Rule 9,
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This proceeding was initiated pursuant to District Court Rule 9 and the Arkansas
courts have required strict compliance with the filing requirements of the Rule. Many cases
have been dismissed because plaintiffs failed to file or perfect their appeal within the thirty
day time period required by Rule 9. E.g. Johnson v. Dawson, 2010 Ark. 308, 365 S.W.3d
913 (2010); Talleyv. City of N. Little Rock, 2009 Ark. 601, 381 S.W.3d 753 (2009); Ark.
State Univ. v. Prof’s Credit Mgmt., Inc., 2009 Ark. 153, 299 S.W.3d 535 (2009); Combs
v. City of Springdale, 366 Ark. 31, 233 S.W.3d 130 (2006); Fi-anks v.-Mousntain View, 99
Ark.App. 205, 258 S.W.3d 799 (2007). Had Plaintiff in this case failed to comply with the
requirements of Rule 9, Defendants undoubtedly would have moved forand been granted
dismissal,

Many plaintiffs in these types of cases are not aware of the strict requirements of
Rule 9 and lack the resources to obtain legal counsel. Still, parties who have legitimate
grievances have their cases dismissed for failure to strictly comply with the Rule. In
contrast, Defendants in this case have a staff of -attorneys and have access to the legal
services of the Arkansas Municipal League. Therefore, there is simply no excuse for
Defendants’ failure to comply with Rule 12(a)(3). It would be patently unjust to hold
plaintiffs to strict compliance with Rule 9 while permitting the defendants to ignore the
‘Rules of Civil Procedure without consequence. The Court should hold Defendants in this
case to the same standard that would apply to Plaintiff had Plaintiff failed to timely file its

‘appeal.

ADD 809

107




CONCLUSION
Based on the foregoing arguments and authorities, Defendants’ “Amended
Answer” should be stricken in its entirety and Defendants’ Motion to Enforce Fines be

dismissed.

Respectfully submitted,

Mickey Stevens, Bar No. 2012141
Attorney for Plaintiff

2615 N. Prickett Rd., Ste. 2

Bryant, AR 72022

(501) 481-8923 Telephone

(877) 338-6063 Facsimile

E-Mail: mickeystevens@outlook.com

CERTIFICATE OF SERVICE

I do hereby certify that a copy of the foregoing pleading was served upon the
following counsel of record by means of electronically filing through the AOC/eflex
‘electronic filing system on this 29th day of January, 2019.

Marie-Bernarde Miller

116 Main Street

PO Box 5757

North Little Rock AR 72119

/s/ Mickey Stevens

ADD 810

108




ADD 811



ADD 812



ADD 813



ADD 814



ADD 815



ADD 816



ADD 817



to strike Defendants’ answer when it was timely filed in the federal case prior to remand
would be wholly contrary to amended Rule 55(f), and if gr;n'ted, would be error.

Second. Plaintiff's distorted reasoning that JurisDctionUSA, Inc., supra is not
relevant to the present case because the issue in that case is whether the amended version
of Rule 55(f) should be applied retroactively to a case that began in 2001 is curious. The
decision in JurisDctionUSA, Inc. does address whether the amended version of Rule 55(f)
is retroactive, but it also specifically states that: “JDUSA filed an answer in federal court on
April 5, 2002. Therefore, pursuant to Amended Rule 55(f), JDUSA was not required to refile
an answer in state court after the case was remanded from federal court.” JurisDctionUSA,
Inc. at 412. Plaintiff's reliance on NCS Healthcare of Ark. v. W.P. Malone, 350 Ark. 520, 88
S.W.3d 852 (2002) actually is not germane to the pres'ent- case in light of the 2004
Amended Rule 55(f), waisDctthUSA, Inc., supra, and City of Fort Smith v. Didicom Towers,
Inc, 362 Ark. 469, 209 SW.3d 344 (2005). In Didicom TbWé?S,. tﬁ'e City of Fort Smith
this court, but the Arkansas Supreme Court determined such a position has no weight. /d.
at 477-78.

Third. Defendants are not required to seek leave from the Court to amend that
which they have already filed. Indeed, Defendants may amend their pleadings at any time.

Ark. R. Civ. P. 15(a). Additionally, even ff-challenged,""‘[t]his rule ;fes'ts'b'road discretion in

the trial court to permit amendment to pleadings” Wingfield v. Page, 278 Ark. 276, 282,
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644 S.W.2d 940, 944 (1983) (emphasis added), which,'gnder Arkansas law, would be
favored over granfing a default judgment or motion to strike. Seg B & F Eng'g, Inc. v.
Cotroneo, 309 Ark. 175, 178, 830 S.W.d 835, 837 (1992). Furthermore, even assuming
arguendo the Defendants are required to request leave of the Court to amend what
they've already pled, the Plaintiff still fails to demonstrate any prejudice that resulted from
their Amended Answer, as there has been no undue delay or prejudice by Defendants
submitting their Amended Answer. Id.; Turner v. Stewart, 330 Ark. 134, 138-39, 952 S.wW.2d
156, 158-59 (1997).- And, as stated in their original Response to Plaintiff's judgment on
the pleadings/motion for summary judgment, Plaintiff's reliance on NCS of Ark. V. W.P.
Malone, 350 Ark. 520 (2002) for its proposition of judgment on the pleadings by alleged
default has since been overruled by JurisDctionUSA, Inc. and Didicom.

In conclusion, as a matter of law, Plaintiff's renewed fno'tio"n to strike Defendants’
‘amended answer should be dismissed. _

WHEREFORE, FOR THE REASONS STATED HEREIN, Defendants pray this Court to
deny Plaintiff's Renewed Motion to Strike Amended Answer, and for all other relief to
which Defendants may be entitled.

Respectfully submitted,

AMY BECKMAN FIELDS
North !.i_"i:ﬂ? Rock City Attorney

By: /s/ Marie-Bernarde Miller ABA #84107

Deputy City Attorney, ABA #84107
116 Main Street
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P.O. Box 5757

North Little Rock, Arkansas 72119
Tel: (501) 975-3755

Email: mmiller@nlr.ar.gov

Attorney for Defendants

CERTIFICATE OF SERVICE

I Marie-Bernarde Miller, do hereby certify that a copy of the foregoing pleading
was served upon counsel of record all interested parties by means of electronically filing
through AOC/eflex, on this 8th day of February, 2019, addressed to:

Mr. Mickey Stevens
Skelton & Stevens
Legal Group, PLLC
2615 N. Prickett Rd., Ste 2
Bryant, AR 72022
/s/ Marie-Bernarde Miller ABA #84107
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There are multiple possible consequences of a failure to file an answer timely. The
change to Rule 55(f) merely eliminated a single consequence of failing to file an answer as
required by Rule 12(a)(3) after a case is remanded from federal cm;rt. The consequence
eliminated by the amended Rule 55(f) was the possibility of a default judgment. There are
‘other consequences of the failure to file an answer as required by Rule 12 and Defendants
have not and cannot cite to any authority that, when quoted completely and accurately and
considered in context, supports their position that the amendment to Rule 55(f) abrogated
the requirement under Rule 12(a)(3) that a defendant file an answer within 30 days after
service of a notice of remand. Rule 12(a)(3) still requires that a defendant file an answer
within 30 days and failure to do so subjects a defendant to all the possible consequences of
failing to file an answer except for a default judgment. Other consequences of failing to
file an answer as required by Rule 12 would prevent a defendant from asserting affirmative
defenses or raising counterclaims. Nothing in the Rules of Civil Procedure or any other
authority relieves a defendant of these other consequences when they fail to file an answer
as required by Rule 12(2)(3).

DISCUSSION

In their Response, Defendants quoted a portion of the Reporter’s notes to the 2004
amendment to Rule 55(f). Plaintiff reluctantly must point out that the way in which the
language was quoted is misleading in that it omits a key phrase without any indication that
any language was om itted.! The relevant sentence upon which Defendants’ appear to rely

Consequently, the defendant need not respond again in ¢ ircuit court, within
the 20-day period.

1 The correct way to indicate omitted language is through the use of an ellipsis (three dots).
s

=
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‘The complete sentence is as follows:

Consequently, the defendant need not respond again in circuit court, within
the 20-day period, to avoid such judgment.

(e‘mpﬁasis added), The omission (-)f this language from the quote is significant as it
significantly alters the meaning of the sentence. Without the modifying phrase, the quote
could support Defendants’ contention that they were not required to file an answer in circuit
court, OF course, this would put Rule 55 in conflict with Rule 12. With the modifying
language, the sentence simply means that the failure to file an answer within the 20-day
period will not result in a default judgment. Rule 55 deals exclusively with default
judgments. It does not, as Defendants contend, state that a defendant does not have to file
an answer when a case is remanded from federal court. It merely states that a default
judgment cannot be granted against a party who filed an answer in federal court.

‘The rule that deals the filing Sf an answer, and thus is more germane, is Rule 12. If
‘we look to the Reporter’s notes for Rule 12, it is undeniably clear that an answer is required
when a case is remanded from federal court, The notes regarding the 2011 amendment
state: “The amendment to subdivision (a)(3) extends to 30 days from the date of receipt of
the remand riotice the time within which a defendant must respond to a com plaint when
a case is remanded from federal court. (emphasis added).”

Also, in the last sentence that begins on page 2 and continues to page 3 of
Defendants’ Response, Defendants blatantly misstated the law. The sentence in
Defendants’ Response states that Rule 55(f) references the propriety of a motion to strike

an answer and that such a motion “would be holly contrary to amended Rule 55(f). The
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fact is Rule 55(f) contains absolutely no reference to a motion to strike.2 This rule deals
strictly with default judgments. Despite the Defendants’ attempt to misrepresent what the
rule says, Rule 55(f) only means that a plaintiff may not obtain a default judgment against
a party who files an answer in federal court. It does not excuse a failure to comply with
Rule 12(a)(3) which requires that an answer be filed within 30 days of services of the notice
‘of remand.

Next, Defendant_s quote from JurisDction USA, Inec. v. Loislaw.com, 357 Ark. 403,
183 S.W.3d 560 (2004) in a manner, again, that fails to tell the whole story. The quoted
language, if taken out of the context of the case, would support their contention that an
answer was not required. The case dealt with the application of Rule 55(f) which strictly
deals with default judgments. Taken in context, the language quoted in Defendants’
Response sim]jly-m'c'ans that the defendant in that case was not required to file an answer
after remand to avoid a default judgment. The case did not address the requirement in Rule
12(a)(3) that an answer be filed within the prescribed time period or the other consequences
of failing to'do so. This case is strictly limited to the application of Rule 55(f).

Similarly, City of Fort Smith v. Didicom Towers, Inc., 362 Ark. 469, 209 S.W.3d
344 (2005), only addressed the default judgment issue and does not abrogate the
requirement under Rule 12(a)(3). Defendants statement about this case is also a
misrepresentation of the case. In their Response, Defendants state that the City of Fort

Smith attempted to make the same arguments Plaintiff continues to make before this court

2 When a party results to these types of misrepresentations, its likely they do not believe
their own arguments. If authority which supports their position exists, a party would surely
cite to such authority instead of resorting to omissions and misrepresentations to make

something say that which it does not. s
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court. (em’phas‘is added).” If there Qere any ambiguity, -all' ;onfe needs to do is ask, why
would the rules committee an:d-. the Court revise Rule 12(a)(3) in '201} to extend the time
for filing an answer if the need to file an answer had b?:én abrogated Sy Rule 55(f). Ifthere
were no longer a need to ﬁl‘e. an ansv?er after remand, it would be a pointless waste of time
to extend the time to file a document that didn’t need to be filed. The only way to validate
Defendants’ argument is to assume the rules committee and the Court engaged in such a
pointless effort. The fact that Rule 12(a)(3) was amended in 2011 to extend the file to file
an answer after remand along with the case law cited in Plaintiff’s Brief regarding the
inability of courts to recognize documents filed in other proceedings conclusively
demonstrates that an aniswer is required. While Rule 55(f) prohibits the entry of a default
judgment, it does not cure the absence of a timely filed ians“-fer pursuant to Rule 12(e)(3)

The Reporter’s note to the 2011 amendment to Rule 12(e)(3) provides the simple
answer to the question at hand:

The amendment to subdivision (a)(3) extends to 30 days from the date of

receipt of the remand notice the time within which a defendant must
respond to a complaint when a case is remanded from federal court.

(emphasis added).
Based on the foregoing arguments and authorities, Defendants’ “Amended
Answe should be stricken in its entirety and Defendarits” improperly filed Counterclaim

titled as a Motion to Enforce Fines be dismissed.
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Respectfully submitted,

iy H

Mickey Stevens, Bar No. 2012141
Attorney for Plaintiff

2615 N. Prickett Rd., Ste. 2

Bryant, AR 72022

(501) 481-8923 Telephone

(877) 338-6063 Facsimile

E-Mail: mickeystevens@outlook.com

CERTIFICATE OF SERVICE

I do hereby c'ertify that a copy of the foregoing pleading was served upon the
following counsel of record by means of electronically filing through the AOC/eflex
electronic filing system on this 15th day of February, 2019.

Marie-Bernarde Miller

116 Main Street

PO Box 5757

North Little Rock AR 72119

/s/ Mickey Stevens
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2. On July 30, 2018, Plaintiff re-filed an Amended and Reinstated Petition for Declaratory
Judgment to which Defendants’ filed an Answer on August 14, 2018, Thereafter, Plaintiff filed 2
Renewed Motion to Strike Amended Answer on January 29, 2019.

3. Defendants’ timely Answer to Plaintiff's Amended and Reinstated Petition for

Declaratory Judgment, renders Plaintiff"s renewed Motion to Strike Amended Answer, moot.

IT IS SO ORDERED, 5 /é

CHRCUIT JUDGE

APPROVED AS TO FORM:
Mr. Mickey Stevens Skelton & Stevens

Legal Group, PLLC
2615 N. Prickett Rd., Ste 2 Bryant, AR 72022

Marie-Bernarde Miller
Deputy City Attorney
City of North Little Rock, AR
116 Main Street

North Little Rock, AR 72114
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6. ‘Additionally, the Citi__v files contemporaneously herewith a Brief in Support of the

instant motion, detailing its legal arguments as to why it is entitled to summary judgment.

WHEREFORE, for the reasons set forth in the instant motion, exhibits, and brief in support,

the City respectfully requests the Court enter summaty judgment in the City’s favor as to all

remaining claims made by Plaintiff and for all other just and proper relief to which there has been

shown entitlement,

By:

Rcspectﬁ.llly submitted,

CITY OF NORTH LITTLE ROCK,
ARKANSAS, a Municipal Corporation, JOE
SMITH, Mayor, Individually and in his
Official Capacity, City Council Members
DEBI ROSS, BETH WHITE, LINDA
ROBINSON, MAURICE TAYLOR, STEVE
BAXTER, -BRUCE FOUTCH, MURRY
WITCHER, and CHARLIE HIGHT, each
Individually and in his or her Official
Capacity, TOM WADLEY, Director, Code
Enforcement Division, Individually and in
his Official Capacity, and FELECIA
MCHENRY, Code Enforcement Offi icer,
Individually and in her Official Capacity
Defendants

Respectfully submitted,
Marie-Bernarde Miller
Deputy City Attorney
North Little Rock, AR

and

Michael A. Mosley
Assistant City Attorney
North Little Rock, AR

[s/ Michael A. Mosley, ABA #2002099

Assistant City Attorney
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116 Main Street

P.O. Box 5757

North Little Rock, Arkansas 72114
Tel: (501) 975-3753

Fax: (501) 340-5341

Email: mmosley@nlr.ar.cov

Attorney for Defendarits
CERTIFICATE OF SERVICE
I, Michael A. Mosley, do hereby certify that a copy of the foregoing pleading was served
upon all interested parties by means of electronically filing through AOC/eflex, on this 26th day
of June, 2019, addressed to:

Mr. Mickey Stevens
Attorney for Plaintiff

/s/ Michael A. Mosley
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ELECTRONICALLY FILED
Pulaski County Circuit Court )
Terri Hollingsworth, Clreuit/County Clerk
2019-Jun-26 14:43:49
‘BOCV-13-1398
C06D12 : 56 Pages

AFFIDAVIT OF TALOR SHINN

STATE OF ARKANSAS )
| ) SS.
COUNTY OF PULASKI )

I, Talor Shinn, the undersigned, being duly sworn, make the following statements under
oath:

1, That Iam a Deputy City Clerk with the City of North Little Rock, Arkansas.

2. That attached hereto, is a true and correct copy of Chapter 8 of the North Little
Rock Municipal Code, entitled “Nuisance Abatement and Property Maintenance.”

3. The above statements are based on my personal knowledge and are true and correct
to the best of my knowledge and belief.

Further the affiant sayeth vot.

EXECUTED UNDER OATH this 25th day of Juzie, 2019,

STATE OF ARKANSAS )
COUNTY OF PULASKI ;SS'

On this day personally appeared before me, a Notary Public duly qualified and acting
within and for the State and County aforesaid, Talor Shinn, to me well known to be the affiant

‘herein, who stated that the foregoing Affidavit is true and correct t6 the best of his knowledge,

information and belief,
EXHIBIT

h]
% DD 834




WITNESS my hand and official seal this QSI "'ﬁa}r of June, 2019,

‘x:ﬁasiz e

Notary Public

} \"\'\\W““_L‘Jﬂ';;,
SUOME Fisg v,

7{ / gé\ §“‘\ 30\3*3155’04.::? "9,,

My C?ﬁmis’sidn-Expires:

lo

f

LK E LI g8
0 NW - h‘f:\\\\
LTI
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CITY OF NORTH LITTLE ROCK,
ARKANSAS
MUNICIPAL CODE

Chapter 8

NUISANCE ABATEMENT
AND
PROPERTY MAINTENANCE

Adopted 10-22-07, Ordinance No. 8001
Amended 03-24-08, Ordinance 8065
Amended 07-27-09, Ordinance 8184
Amended 08-25-14, Ordinance 8668
Amended 10-13-14, Ordinance 8684
Amended 03-23-15, Ordinance 8720
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34.6 Exteriorwalls

3.4.7 Roofs and drainage T

3.4.8 Decorative features
3.4.9 Overhang c:xtensmns

3.4.10 Stairways, decks, porches and balcomes
3411 Chu:rmeys and towcrs

3.4.15 Doors

3.4.16 Basement hatchways T T

348 Building Security ...

Section § - Interior Structure
3.5.1 General ___

3.5.2 Structural mermbers _';f.'.'.'i_'ﬁ_'i_‘.‘f_‘_'.fﬁ_'j_'_'fff_'_'.'jﬁjﬁfﬁffﬁIff_'ﬁ.'fiﬁ_'_'f_'_'_fjf_‘_'f_'_f.'ﬁ_'.'ji_'_".'ﬁi""'"'
3.5 3 Intenor surfaces e

3. 5 5 Handratls and guards -

3.5.6 Interior doors

Section 6 - Handrails and Guardrails ..~~~

'3.6.1 General

Section 7 - Rubbish and Garbage "
3.7.1 Accumulation of rubbish or garbage
3.7.2 Disposal ofrubbish

3.7.3 Disposal of garbage

Section 8 - Extermination T
3.8.1 Infestation T

3.820wner

3.83 Single occupant T
3.8.4 Multiple occupancy
3.850ccupant.. ...~

ARTICLE FOUR - LIGHT, VENTILATION

AND OCCUPANCY LIMITATIONS .~

Section 1 - General _

3 4 14 Insect screens

20

21

4.1.18cope
4.1.2 Responmbahty

4.13 Altemative devices -....ﬁ.'ffi.'f:ﬁ_'.._._'ﬁ.'ﬁf.'f_'ﬁ_'fi:f.'ff R

Section 2 - Light

4.2.1 Habitablo SPAces .
4.2.2 Common halls and stairways . o

423 Otherspaces__
Section 3 - Ventilation

4.3.1 Habitable spaces e
4.3.2 Bathrooms and toilet rooms _

1ii

18
18
19
19
19
19
19
19
19
19
19

20
20

20
20
20

21
21

. 2
" 21

21

21

21

T »
2

22

»
>

22

. 22

23
23

i

23

23
23

23

e 23
~ 24

24

. 54

24
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Section 2 - - Heating Facilities

6.2.1 Facilities required . ...
6.2.2 Residential occupancies
623 HEBE SUBPLY «.ccussscccmscsnissssnsmasuissssisissvsssssesia

6.3.1 Mechanical appliances

6.3.2 Removal of combustion products
B33Clewmmens oo oo
6.3.4 Safetycontrols

6.3.5 Combustion air

6.3.6 Energy conservation devxccs
Section 4 - Electrical Facilities .~~~
6.4.1 Facilities rcqulrcd e

6.4.2 Services ___

6.4.3 Electrical system hazards e
Section 5 - Electrical Equipment _ R R R R R e
6.5.1 Installation

652 Receptacles

6.3.3 Lighting ﬁxtures T
Section 6 - Elevators, Escalators and Dumbwaiters
66.0 General
6.6.2 Elevators

Section 7 - Duct Systems

HS R
e 34

ARTICLE SEVEN - FIRE SAFETY REQUIREMENTS 34
.M

Section 1 - General

7.1.1 Scope ....:f:ffﬂfffﬁfﬁfffifffﬁffffff:.'_'ffﬁﬁfﬁﬁﬁfIff.'Iﬁffffﬁﬁfffﬁﬁfﬁﬁfffffﬁfff""""""'

7.1.2 Responsibility
Section 2 - Means of Egress S

7.2.1 General 4,__.__,,__.____ﬁ_____,,__f__,.f___'f_'ﬁ.'f.'ﬁ.'fﬁfffﬁ.'ff.'ff.'f.'.'f.'ff.'.'..'ﬁZfﬁf_'fﬁfff_'fffffff.'.'f:f.Zf...ff.
. 34

7.2.2 Aisles

7.2.3 Locked Doors T
7.24 Emcrgency escape opemngs e

Section 3 - Fire-Resistance-rated assemblies

7.4.1 General __

ARTICLE EIGHT - NUISANCES

............................................................

7.3.1 Fire-resistance Ratmgs S
7.3.2 Opening protectives . ...
Section 4 - Fire Protection Systems

31

31

-

31
31

Section 3 - Mechanieal Equipment ................'.'.'.'.'.'I.'."Ii.'.'.'.'.'_'j.'.'.-'.'.'.'.f.'.'.'.'.'fi_'ff:I.'I.'fjff.'.'fﬁﬁfffi.' 31

31
32
32
32

C 53
32
32

32

32

32

_—
32

32

33
33

33

. 33
33

33

34

.. 34
e

34

34

34

34
34
35

e 35

35

7.42 Smoke alarms T A
7.4.3 Power source
7.4.4 Interconnection

35

-

wi I

37
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8.1.1 Intent ____ 2=t
8.1 2Proh1b1tcd
8.1.3 Illustrative cnumeratmn of a musancc R

Section 2 — General Remedies___
8.2.1 Other remedies unaffected e
8.2.2 Citations

e e e e e e b e s e en s s e e se o et wa s W s B s B S e ST S st e

8.2.3 Abatement

Section 3 — Remedies for Specnfic Nulsances
8.3.1 Uncut weeds, grass and unsamtaxy aﬂmlcs
8.3.2 Inoperable motor vehicles s S S ot e e
8.3.3 Impediments to City streets, easements or nghts~of “Way o
8.3.4 Nuisance Structures _
8.3.5 Used anid scrap tires .

Vi

37
37

3
o 39

39
39
39

o 39

39

40
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1.9.5 Actions pending appeal. No Code Enforcement Officer may take action based upon an
administrative decision while that decision is being appealed except those listed below:

(A) Citations issued under subsection 1.4.3;
(B) Condemnations under section 1.7; or
(C) Temporary Emergency Orders issued under subsection 1.5.3.

1.9.6 Conduct of Hearing. Hearings shall be conducted in an open forum according to such
procedural rules as may be adopted by the North Little Rock Board of Adjustment and
Appeals. No administrative decision of a Code Enforcement Officer may be overturned
unless a determination is made that:

(A) The true intent of this Code or the rules legally adopted there under have been
incorrectly interpreted;
(B) The provisions of this Code do not fully apply; or
(C) The requirements of this Code are adequately satisfied by other means,
1.9.7 Orders. Upon the conclusion of an appeal, the North Little Rock Board of ‘Adjustments
shall timely issue orders to guide the actions of the Code Enforcement Department regarding
the appeal.
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(B) The unit shall be provided with a kitchen sink, cooking appliance and refrigeration
facilities, cach having a clear working space of not less than 30 inches (762 mm)
in front. Light and ventilation conforming to this Code shall be provided.

(C) The unit shall be provided with a separate bathroom containing a water closet,
lavatory and bathtub or shower.

(D) The maximum number of occupants shall be three.

4.4. 7 Food preparaﬁon All _spaces to 'be occupied for food preparauon purposes shall

Thcre shaII be adcquatc facﬂztles and services for the samtary disposal of food wastes and
refuse, including facilities for temporary storage.
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least one receptacle. Any new bathroom receptacle outlet shall have ground fault circuit inter-
rupter protection.

laundry room, boiler room and furnace room shall contain at least one electric lighting fixture.

Section 6 -
ELEVATORS, ESCALATORS AND DUMBWAITERS

imposed loads, to operate properly, and to be free from physical and fire hazards. The most
current certificate of inspection shall be on display at all times within the elevator or attached
to the escalator or dumbwaiter; or the certificate shall be available for public inspection in the
office of the building operator.

6.6.2 Elevators. In buildings equipped with passenger elevators, at least one elevator shall be

Exception: Buildings equipped with only one elevator shall be permitted to have the
elevator temporarily out of service for testing or servicing.

Section 7
DUCT SYSTEMS

6.7.1 General. Duct systems shall be maintained free of obstructions and shall be capable of
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Exceptions:

(A) Interconnection is not fequirc'd in buildings which are not undergoing alterations,
repairs, or construction of any kind,

(B) Smoke alarms in existing areas are not required to be interconnected where
alterations or repairs do not result in the removal of interior wall or ceiling
finishes exposing the structure.
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i

ELECTRONICALLY FILED

Pulaski County Circuit Court
Terrl Hollingswarth, Circuit/County Clerk

Case 4:13-cv-00253-JM Document 46-2 Filed 02/02/14 Page 29 of 3§19-Jun-26 14:43:49
60CV-13-1398
C06D12 : 5 Pages

{Begin North Little Rock Clty Councll meeting.)

COUNCILMEMBER:  HI,
MAYOR SMITH: Yes?
COUNCIL MEMBER: On 1337, Mayor Smith,

MAYOR SMITH: Please call It.

COUNCIL MEMBER: A resolution declaring certain buRidings, houses, and other structures located at
6615 Highway 70 in the City of North Little Rock to constitute a public nulsance and condemning said
structures providing @ period of time for the property owner to obey the sald nulsance.

MAYOR SMITH: Have 8 motion?
COUNCIL MEMBER:  To move.

COUNCIL MEMBER, MS. ROBINSON:  Second.
MAYOR SMITH: Call ta public hearing 6615 Highway 70 .

COUNCIL MEMBER: Yes, sir,
ATTORNEY, MICKEY STEVENS: Good evening. My name is Mickey Stevens. 'm a — the attorney for
Convent Corporation. And 'd like to start by telling you how the power of — talking about how this
property came to be in the condition it’s in. it's my understanding that the — the damage Is from
vandalism end the owners didr’t really know about this until the condemnetion proceeding started,
they weren't aware of the condition of the property.

| understand some peopie broke in; fipped out the wires In the celling for copper; they fell
through the cefling; they just really left it in @ mess, But most of the problems were cosmetic. And the —
the owners want to rehab the property, they want to fix it up. But they're afrald to do It under
condemnation order, because they're afraid whatever they do won't be enough.

You know, they ~ the ~ the problem with the condemmation order from what | understand
under District Court Rule 9, we only have 30 days to appes! that order, And that’s a — 50 we would lose
our right to appeal very quickly If the property Is condemned. What the owners want to do s come up
with a plan with the City, postpone the condemnation vote, come up with a plan to rehab the bullding in
agreement. ' ; i
They — they hed talked — It's my understanding they had talked with Code Enforcement before
about doing this but they had told — weve told they couldn't get @ permit untll after condemnation,
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~ Case 4:13-cv-00259-JM Document 46-2_Fileq 02/02/14_PAGe 34,0838 e oo e

mhmmmmmmmmpmdmmmmmmmmw
‘Shawna Denise Gauntt-Hicks.

SmuTam Gwmﬁfmz__

On this (1 day% I cortity, pursuant to Tex. Govt Code
yoem«c),lhatthe preceding or document is a trus, exact, complsts, and
unnfhmdmpymdabymed(desmpﬂanofnowhlmwd},maommofwhmh!sha!dln

my custody as a notarial record.

_ Mﬁm Dlicks
Notary Public, State of Texas
My Commission Expires 06/21/2017
610 Cedar

Maud, Texas 75567
(603) 276-1080
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Case 1:13-¢cv-01089-SOH Document 95 Filed 09/29/15 Page 15 of 21 PagelD #: 981

do not contest the City’s authority to regulate unsanitary conditions within the municipality’s
boundaries. Ark. Code Ann. § 14-54-901. Nor do they contest the City’s authority to remove any
building or house that has become dilapidated, unsightly, unsafe, or unsanitary. Ark, Code Ann. §
14-56-203. The Court finds that the actions taken by the City do not rise to the high level of
“shocking the conscious.”

Accordingly, Plaintiffs have failed to meet their burden to demonstrate that there is a genuine
disputed issue of material fact regarding their substantive due-_pmcess claims. All substantive due
process claims should be dismissed.

ii. Procedural Due Process

Defendant asserts that it is entitled to summary judgment on Plaintiffs’ procedural due
process claims for two reasons: (1) Plaintiffs have waived their claims by failing to exhaust state
administrative remedies; and (2) Plaintiffs received the process due to them. Plaintiffs respond that
Defendant has not demonstrated that there are state administrative remedies available. Moreover,
they assert that the process given to them was deficient because the City did not apprise them of the
opportunity to be heard.

a. Failure to Exhaust

A procedural due process claim “is not complete when the deprivation oceurs; it is not
complete unless and until the State fails to provide due process.” Zinermon v, Burch, 494 U.S. 113,
126 (1990). Plaintiffs must exhaust all state remedies available to them before bringing a § 1983
claim, including judicial remedies. See Wax ‘n Works v. City of St. Paul, 213 F.3d 1016, 1019 (8th
Cir. 2000); Corder v. City of Sherwood, 579 F Supp. 1042 (E.D. Ark. 1984);

Under Arkansas Code Annotated § 14-56-425 and Arkansas District Court Rule 9(f), a party

15
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Case 1:13-cv-01089-SOH Document 95  Filed 09/29/15 Page 21 of 21 PagelD #: 987

(2) Plaintiffs do not have standing to bring a claim as to the__propérties located at 709 Nelson or 620
West 5th Street and those claims are hereby dismissed; (3) Plaintiffs have not sufficiently brought
aclaimasto any properties under the description “Ouachita,” and those claims are hereby dismissed;
(4) All Fifth Amendment claims brought by Plaintiffs are hereby dismissed: (5) Plaintiffs have not
sufficiently alleged a Fourth Amendment claim; (6) Defendant’s Motion for Summary Judgment s
GRANTED with respect to all of Plaintifs’ substantive due process claims, Hill and Newsome’s
procedural due process claims, and all of Plaintiff’ cqual protection claims. The only claim
remaining in this lawsuit is Smith’s procedural due process claim regarding the property at 636
Nelson, and as to that claim, Defendant’s Motion for Summary Judgment is DENIED.
IT IS SO ORDERED, this 39¢h day of September, 2015.
/s/ Susan O. Hickey

Susan O. Hickey
United States District Judge

21
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County: PULASKI

Parcel#: 23N0150004100 | | YearForfeited: 2010 Code:
Property Description:

_ UNSAS
issuad under the provisigns pf Act 151 of 1881,
Act 626 of 1883 end Act §14/ef 1087

LEGAL DESCRIPTION ATTACHMENT

20-4

T NW1/4 SE1/4 FROM THE INTERSECTION OF NUN OF HWY 70 WITH TH WLN OF SE

*6615 HIGHWAY 70 N LITTLE ROCK, AR 721177 P _ FROM THI _
JAL HWY 100 TH N TO SLN OF GRI&P RY TH WRLY AL RY TO APT DIRECTLY N OF

RUN E'RLY AL HWY 100 TO POB TH CONT E'RLY
POB § TO BG Seclion: 28 Township: 2N Range:

11 Acreage: 0.5 Lot: Block: Clty: NORTH LITTLE ROCK Additior: SD: 4

State Capitol Building ¢ 500 Woodlane Street, Suite 109 @ Little Rock, Arkansas 72201

501:324-9422 @ FAX 501-324-9421
j
H
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. John Thurston
Commissioner of State Lands
State Of Arkansas

Receipt Only
Recelpt Number; | _ 3981_0_3'

Receipt Date: 2/03/2015

Name: CLAUDE WILLIAMI SKELTON, TTTE payment Type: Check
19.LORIAN DR Check Number: 1001

LITTLE ROCK, AR :"?2212- 2660

Receipt Type: Redemption Payraent Walkin Recelpt #: 17870

COSL User Id: cauqustine

Courty Year Code Parfel #

PULA 2010 29-4 234}0‘15005‘4 100 $9,089.51

Receipt Total: | $9,089. Sjll

State Capito] Building # 500 Woodlane Street; Suite 109 e Little Rock, Arkansas 72201
501-324-9422 ® FAX 501-324-9421

t - ) . .
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John Thurston

Commissioner of State Lands

; State Of Arkansas

| R-eqei-pt Only

Receipt Date:

Name:

02/02/2015

CLAUDE WILLIAM|SKELTON, TTTE

19 LORIAN DR
LITTLE ROCK, AR ?7221 2-2660

|

Walk-in Receipt Number: 17970

iF
Redemption P’ayn}ent

Payment Type: Check
Check Number: 1001

Receipt Type:
COSL User Id: caugustine i
County ‘Year Code | Parcel Number Amolint
PULA 2010 294 23N0150004100 - $9,089,51
Receipt Total; $9,089.51
1
;
1
i
State Capito) 3Buildinq' e 500 Woodlane Street, Suite 109 & Little Rock, Arkansas 7220]
i 501-324-9422 ® FAX 501-324-9421
|
| §
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Arkansas Secretary of State

' ARKANSAS
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relevant provisions of the Code are attached hereto via affidavit of the Deputy City Clerk as
Exhibit A. Plaintiff, additionally, seeks “a permanent injunction directing that the Defendants are
prohibited from destroying any property that has been condemned pursuant to Chapter 8, Article
1, Section 7 of City’s Code (Condemnation), from condemning any additional property or
otherwise enforcing Article 1, Section 7 of the City’s Code, or taking any action to file or collect
liens for the demolition of properties.” Complaint 9 26.

Plaintiff is only making facial constitutional challenges to Chapter 8 of the City Code. That
is, Plaintiff is not making as-applied challenges regarding the condemnation of Plaintiff's structure
and, in any event, could not as that issue was decided in an Order by Judge Brantley on May 11,
2017. The Plaintiff's claims are without merit. For reasons explained in detail below, Defendants
are entitled to summary judgment as a matter of law.

II.  STANDARD OF REVIEW

As the Court is aware, on ruling on a motion for summary judgment, the facts must be taken
in the light most favorable to the party resisting the motion, here the Plaintiff, Mitchell v. Lincoln, 366
Ark. 592, 596-97, 237 S.W.3d 455 (2006). However, in this matter, the Court has already ruled there
are no genuine issues of material fact in denying Plaintiff’s request for a jury trial, The only issues here
are legal issues for the Court to decide and, thus, Sum mary judgment is appropriate.

IIlI. BACKGROUND

While this matter is only a facial—not an as-applied—challenge to the City’s Code
provision, the follo_wir'tig background is relevant. |

A. Facts Related to Plaintiff’s Structure

In response to complaints the North Little Rock Code Enforcement Department received

concerning a structure on Plaintiff’s property, located at 6615 Highway 70 (the “Property”) in

North Little Rock, ijk_'a'nsa-s, Officer Felecia McHenry conducted an exterior inspection of the

ADD 924

295




ADD 925



ADD 926



ADD 927



substantial value, it or any saleable materials thereof may be sold at public sale to

the highest bidder for cash using procedures provided by law. The costs of removal

will be presented to City Council for certification and collection from the owner.

See Exhibit A, Affidavit of Deputy City Clerk Talor Shinn, authenticating Chapter 8 of North
Little Rock Municipal Code.
IV.  DISCUSSION
A.  Municipal Authority and Presumption of Constitutionality

The Arkansas General Assembly has granted cities of the first class the power to order,
remove, and/or raze nuisances to protect the public health, safety, or welfare. -Ark. Code Ann. §
14-56-203; see also Ark. Code Ann. § 14-54-103(1). Therefore, the North Little Rock Municipal
Code, Chapter 8, is enacted by explicit aUth'or-ityi'o_fthe Arkansas General Assembly. Furthermore,
ordering, removing, and/or razing nuisances is a valid exercise of the City’s police power in
furtherance of the public health and welfare. See generally Springfield v. City of Little Rock, 226
Ark. 462, 290 S.W.2d 620 (1956). Additionally, the Legislature has authorized cities of the first
class—which North Little Rock is—*“to prevent, abate, or remove nuisances of every kind, and to
declare what are nuisances, and also to punish the authors or continuers thereof by fine or
imprisonment, or both.” Ark. Code Ann. § 14-54-104(4)(D).

Indeed, where the power being exercised by a city is effected via a public health and safety
ordinance, due to an explicit State legislative enactment, . . . municipal authorities have a wide
discretion in such matters.” Goldman & Co. v. City of North Little Rock, 220 Ark. 792, 796, 249
S.W.2d 961, 963 (1952); See also City of Hot Springs v, Curry, 64 Ark. 152,41 S.W. 55,57 (1897).
In Goldman & Co., the Court reiterated: “‘Every intendment is to be made in favor of the

and safety, and it is not the province of the courts, except in clear cases, to interfere with the
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exercise of the power reposed by law in municipal corporations for the pr.p'tec't'i'on of local rights
and the health and welfare of the people of the community.” 220. Ark. at 797 (quoting Dobbins v.
City of Los Angeles, 195 Ark. 223, 235-36 (1904)). The Court said: ‘“there is a presumption in
favor of the ordinance, and one who challenges its validity, alleging it to be arbitrary,
discriminatory, and unreasonable, should make it so appear by clear and satisfactory evidence,””
Id. at 796 (internal citation omitted) (emphasis added). %

The Court shqul‘d only review whether a municipal enactment has a rational basis, i.e., is
arbitrary and capricious. “‘A classification does not fail rational-basis review because it is not
made with mathematical [precision] or because, in practice it results in some inequality.”” Phillips
v, Town of Oak Grove, 333 Ark. 183, 197, 968 S.W.2d 600, 607 (1998).

B. The Rules Regarding Facial Challenges .

Plaintiff only makes a facial challenge to the Municipa! Code quoted above as its as-applied
challenge has already failed. “A facial challenge is [generally a constitutional] attack on a statute
itself as opposed to a particular application.” City of Los Angeles v. Patel, 135 S.Ct. 2443, 2449
(2015). In other words, “[a] facial attack tests a law's constitutionality based on its text alone and
does not consider the facts or circumstances of a particular case.” United States v. Marcavage, 609
F.3d 264, 273 (3d Cir. 2010). “Under the most exacting standard the [Supreme] Court has
prescribed for facial challenges, a plaintiff must establish that a law is unconstitutional in all of
Republican Party, 552 U.S. 442, 449 (2008)) (emphasis added). When assessing whether a code
meets this standard, a court must consider only applications of the code within its reach, See Patel,

135 S.Ct. at 2451.
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clear showing of arbitrariness and irrationality.” Hodel v. Indiana, 452 U.S. 314, 331-32 (1981).
There, the Court noted “[t]his is a heavy burden . . . .” Id. at 33.2. Discussing Hodel, one court said:
“This is a difficult presumption to overcome.” Smith v. Lower Merion Township, 1992 WL
112247, at *2 (E.D. Pa. May 11, 1992).

“A facial challenge, as distinguished from an as-applied challenge, seeks to invalidate a
statute or regulation itself.” United States v. Frandsen, 212 F.3d 1231, 1235 (11th Cir.2000). The
general rule is that for a facial challenge to a legislative enactment to succeed, “the challenger
must establish that no set of circumstances exists under which the Act would be valid” United
States v. Salerno, 481 U.S. 739, 745, 107 S.Ct. 2095, 95 L.Ed.2d 697 (1987) (emphasis added).
“The fact that [a legislative act] might operate unconstitutionally under some ¢onceivable set of
circumstances is insufficient to render it wholly invalid....” Jd This “heavy burden” makes such
an attack “the most difficult challenge to mount successfully” against an enactment.

“There is a heavy burden of proof imposed upon the party challenging a public safety law
because such legislation is entitled to a strong presumption of constitutionality” and the *. .
strength of this presumption is further enforced when the challenged le'giislati3on is designed to
(S.D. Ohio 1989).

.C. Due Process

“The fundamental requirement of due process is the opportunity to be heard at a meaningful
time and in a meaningful manner.” Mathews v. Eldridge, 424 U.S. 319, 333 (1976). However,
“the right to a hearing does not depend on a demonstration of certain success.” Cleveland Bd. of

Edue. v. Loundermill, 470 U.S. 532, 544 (1985). That is, Convent Corporation was not entitled to
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showing they wish to make to rebut the evidence that condemnation is appropriate. And on its
face, the Ordinance provides for such, i.e., proper due process.

Furthermore, State law allows for an appeal to Circuit Court to challenge a condemnation,
Resse v. City of Jonesboro, 2016 Ark. App. 580, 2016 WL 6994814 (Nov. 30, 2016). Such is
nuisance and provides an additional layer of due process. Additionally, our Supreme Court has
already held that “‘[wlhere a property owner is given written notice to abate a hazard on his
property and has been given an opportunity to appear before the proper municipal body
considering condemnation of the property, no due process violation occurs when the municipality
abates the nuisance pursuant to the condemnation notice.”” Ingram v. City of Pine Bluff, 355 Ark.
129, 136, 133 S.W.3d 382, 386 (2003) (quoting Samuels v. Meriwether, 94 F.3d 1163, 1166-67
(8th Cir. 1996)). So, Plaintiff’s claim that the City Code doesn’t allow rehabilitation is irrelevant
and meritless. Plaintiff and anyone else maintaining a nuisance structure are given due process via
the City Code and Plaintiff's claim fails. The City is entitled to summary judgment.

D. Bill of Attainder Claim

Plaintiff also claims that the City’s Code constitutes an unconstitutional Bill of Attainder.
Complaint, Y 21-24. An unconstitutional bill of attainder is a legislative act, no matter what the
form, that applies “either to named individuals or to easily ascertainable members of a group in
such a way as to inflict punishment on them without a judicial trial . . . .” United States v. Lovett,
328 U.S. 303, 315 (1946). However, Plaintiff bases this allegation on its continued and incorrect
allegation that the City’s Code is facially invalid and fails to provide due process prior to

condemnation and razing of a nuisance structure. That argument has already been addressed at
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E. STANDING
Convent Corporation was not the rightful owner of the condemned property at the time of
the City Council’s vote. Nor was it the rightful owner at the time of appeal. Thus, Convent
Corporation does not have standing to pursue their claim for declaratory relief. Standing has been
raised previously in this action and, in any event, is not a waivable affirmative defense noted in
Ark. R. Civ. P. 8(c).

Convent COrpOration, as the only named plaintiff or appellant in this matter, does not have

Inc. v. Running M Farms, Inc., 366 Ark, 480, 485, 237 S.W.3d 32, 36 (2006), “It is fundamental
in American jurisprudence that in order to bring a lawsuit against an opposing party, one must
have standing to do so.” Id. Otherwise, “[w]ithout standing, a party is not properly before the court
to advance a cause of action.” /d. The same is true for an appeal of a condemnation decision of a
city council. Talley v. City of North Little Rock, 2009 Ark. 601, 381 8.W.3d 753, 757 (2009). In
Talley, it was acknowledged that resolutions passed by the North Little Rock City Couneil are
appealable orders. Jd. But, the Circuit Court had found, and the Arkansas Supreme Court agreed,
that these decisions are only appealable by the property owner, either at the time notice of
condemnation is given or when the condemnation resolution is passed. Jd.

_ At all times relevant, Convent Corporation was not the owner of the property in question.
Rather, the State of Arkansas served as the owner. Pursuant to Ark. Code Ann. § 26-37-101,
failure to pay taxes for land for one (1) year following the date taxes were due causes the property
to be forfeited to the State. Ark. Code Ann. § 26-37-101(2)(1)(A). “When property is transferred
to the State due to unpaid taxes, title vests in the State.” Freeman v. Freeman, 2013 Ark. App.

693, at 6,430 S.W.3d 824, 829 (2013) (citing Ark. Code Ann. § 26-37-101(b) & (c¢) (Repl. 2012)).
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“At that point, the owner’s vested interest in the property is interrupted and he loses title.” /d.
(citing Givens v. Haybar, Inc., 95 Ark. App. 164, 234 S. W .3d 896 (2006)).

Convent Corporation was delinquent on its property taxes beginning in 2010. See Joint
Exhibit D, Pursuant to Ark. Code Ann. § 26-37-101(a)(1)(A), the Commissioner of State Lands
owned the property beginning on or about October 15, 2010. Id. Convent Corporation did not
pay its delinquent property taxes until on or about February 5, 2015. Zd. As such, the
Commissioner of State Lands on behalf of_ the State of Arkansas, and by operation of law, owned
the property in question at all times relevant for the actions complained of herein. Indeed,
Convent’s failure caused it to forfeit the subject property to the Arkansas Commissioner of State
Lands. Ark. Code Ann. § 26-37-101. Thus, Convent Corporation did not have standing as the
owner of the property at the time of condemnation or for the duration of the appeal up to on or
about February 5, 2015, when it did redeem the property as the party who actually owned it.
Freeman, 2013 Ark. App. *6, 430 S.W .3d at 829,

An accurate timeline can be constructed as follows;

Prior to October 15, 2010 - Convent Corporation owns the subject
propérty.
October 15, 2010 : Title of subject property transfers to State Land

Commissioner on behalf of State of Arkansas
for Convent Corporation’s failure to pay taxes

on the subject property.

February 25, 2013 North Little Rock City Council condemns

subject property.
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March 27, 2013 ‘Convent Corporation through counsel files

administrative appeal.

February 5, 2015 - | Convent Corporation pays delinquent taxes

and redeems property.

It is appropriate and proper for the Court to take Judicial notice of matters of public record
and reports of administrative bodies in this matter. The Arkansas Supreme Court has long held
that courts may consider certain types of matters to be considered. Indeed, the Arkansas Supreme
Court “takes judicial notice of the public records and reports of the several departments of the

state, when required by law to be so made and filed.” State ex. Rel. Holt v. State Board of

of record required to be kept by the Secretary of State.”); Public Loan Corp. v. Stanberry, 224 Ark.
258,2621n.2,272 8.W.2d 694, 697 n. 2 (1954) (“We take judicial notice of public records required
to be kept.”).

It cannot be disputed that Convent Corporation failed to pay property taxes on the property
at 6615 Highway 70 from 2010 through 2013 and that it was on notice of the consequences of this
failure, See Joint Exhibit D. However, Convent Corporation has led all parties, and the Coutt, to
believe for the duration of its appeal and litigation that it owns this property. While it may allege
that it in good faith believed it owned the property at all times relevant, it bears noting Convent

Corporation filed a petition for redemption for the subject property clearly indicating that title was
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of June, 2019, addressed to:

Mr. Mickey Stevens
Attorney for Plaintiff

By:

MCHENRY, Code Enforcement Officer,
Individuaily and in her Official Capacity

Defendants

Respectfully submitted,

‘Marie-Bermarde Miller

Deputy City Attorney

North Little Rock, AR

and

Michael A. Mosley
Assistant City Attorney
North Little Rock, AR

/s/ Michael A. Mosley, ABA #2002099

Assistant City Attorney

116 Main Street

P.O. Box 5757

North Little Rock, Arkansas 72114
Tel: (501) 975-3753

Fax: (501) 340-5341

Email: mmosley@nlr.ar.gov

Attorney for Defendants

CERTIFICATE OF SERVICE

I, Michael A. Mosley, do hereby certify that a copy of the foregoing pleading was served

upon all interested parties by means of electronically filing through AOC/eflex, on this 26th day

/s Michael A. Mosley
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2. Because there are no contested factual issues, Plaintiff’s request for a jury trial on

its Petition for Declaratory Judgment is DENIED.

IT 18 SO ORDERED.

Hénorable Alice Grdy
Circuit Judge

7 . 7 £
Michael A, ¥osley, Bar
Assistant City Attorney
116 Mzin Street
PO Box 5757 o
North Little Rock, AR 72114
(501) 975-3753 Telephone
(501)340-5341 Facsimile
Email: mmigleyinisacooy
Attorney for Defendants

Prepared By:
Iﬁi;ﬁz"ffg:ﬁ::‘
Mickey Stevens, Bar No. 2012141
Attorney for Plaintiff
2615 N. Prickeit Rd., Ste. 2
Bryant, AR 72022
(501) 481-8923 Telephone
(877) 338-6063 Facsimile
E-Mail: muickey stevinsy cuthid.eom

Attomey for Plaintiffs
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Chapter 8, sections 1.7.1 through 1.7.10 (hereinafter “City’s 'Qr&inance” or “the ordinance™) is
unconstitutional ‘and, as such it should be declared invalid and the condemnation decision
regarding Plaintiff’s property should be set aside.
DISCUSSION
“The right of property is before and higher than any constitutional sanction”
Ark. Const, Art. 2, § 22,

So viewed, the prohibition against the deprivation of property without due

process of law reflects the high value, embedded in our constitutional and

political history, that we place on a person's right to enjoy what is his, free of
governmental interference, -
Fuentes v. Shevin Parham v. Cortese, 407 U.S. 67, 80-82, 90 S.Ct. 1983 (emphasis added).

I The Arkansas Constitution requires that laws involving property rights be

evaluated under the “strict scrutiny” standard.

This Court has already &et’enniried that thérc are no outstanding factual issues so a
of the Standard of Review which should be applied to cases involving property rights in Arkansas
is warranted.

‘The Arkansas Constitution provides that “[t]he right of property is before and higher than
any constitutional sanction.” Ark. Const. Art. 2, § 22. The Arkansas Constitution should be
S.W.3d 616 (2018). Thus, a property owner in Arkansas is entitled to not only substantial, but the
most and highest due process protections prior to a condemnation. The language of the

little room for interpretation. While one may question exactly what the highest constitutional
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sanction is, the Constitution leaves no doubt that, whatever i't-r-na_'y'bé, at a minimum, that level of
scrutiny that must be ap'plil'e-d to a;ﬁy law that infringes on prii;ate- property rights.

The highest constitutional sanction as determined by any court is “strict scrutiny.”
Therefore, pursuant to the Arkansas Constitution, private property cannot be taken in the absence
of, at a minimum, a compelling government interest and provide the least restrictive method
available that is narrowly tailored to accomplish the compelling interest. Arnold v. State, 2011
Ark. 395, 384 S.W.3d 488 (2011). Plaintiff further contends that the high level of constitutional
protection demanded by Article 2 of the Arkansas Constitution required a predeprivation judicial
determination should be required prior to any significant infringement of private property rights.
‘The ordinance at issue permits the City to take private fai‘opér’ty without demonstrating a
compelling government interest. Ordering destruction of the property without an opportunity for
repait is not the least restrictive method and the ordinance does not provide for a predeprivation
Jjudicial determination. Therefore, this ordinance fails under the stric-fSSC'mtiny standard.

Private property rights are prominently protected by both the state and federal constitutions.
intent to require significant due process protections before a governmental entity can intrude on
these important rights. And, while Plaintiff’s state law ¢laims mirror, in a sense, Plaintiff’s federal
claims, Arkansas courts have held that the Arkansas Constitution provides more protection in some
cases than the federal Constitution and any assessment of these claims must be made pursuant to
the Arkansas Constitution and the holdings of the Arkansas courts. See -State v. Brown, 356 Ark.
460, 156 S.W.3d 722 (Ark., 2004); Jegley v. Picado, 349 Ark. 600, 631 (2002); Griffin v. State,
347 Ark, 788, 791 (2002). The Arkansas Supreme Court has held “the police power [of the state]

can only be exercised to suppress, restrain, or regulate the liberty of individual action, when such
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The bottom line is that, according to Justice Stevens, “the Salerno rule” was dicta that
misstated and mischaracterized what the law should be and it does not represent the Court’s

every conceivable circumstance, the rule. as reflected by precedent and the Court’s practices, is,

as stated by Justice Stevens: the fact that a law might '-op"eratc unconstitutionally under some

conceivable set of circumstances is insufficient to render it_invalid. This is far short of a

requirement that a challenger demonstrate there are no conceivable circumstaices under which the

law could be constitutionally applied. This explains why courts have not strictly applied “the

Salerno rule.”

In Johnson v. United States, 135 S. Ct. 2551 (2015), the majority rejected the dissents
contention that a statute is void for vagueness only if it is vague in all its applications. The majority
embraced the view espoused by Justice Stevens in Janklow. Justice Scalia cited United States v.
L. Cohen Grocery Co., 255 U.8. 81,91,41 S.Ct. 298 (1921), which addressed a law that prohibited
grocers from charging an unjust or unreasonable rate. Sure ly, there would be circumstances where

such a law could be constitutionally applied, such as a case where a price charged by a grocer is

(1971) which involved a law prohibiting people on sidewalks from conducting themselves in a
‘manner annoying to persons passing by. Again, there would certainly be applications of this law
that would fall within constitutional bounds. Yet, in both L. Cohen and Coates, the court struck
down the challenged laws as unconstitutional.

Let’s look at how “the Salerno rule” was applied in a case cited in Defenidant’s Brief. In
City of Los Angeles v. Patel, 135 S.Ct. 2443, 2449 (2015), an ordinance was held to be invalid

even where circumstances, could be imagined that would make the application of the statutes
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probable cause. However, assuming the existence of probable cause goes beyond the scope of the
demonstrates a statute or ordinance should not be upheld based on what it does not contain such
as a requirement that probable cause exists or that a warrant be obtained ot by assuming that, in
‘some cases, government officials may take supplemental actions such as obtaining a warrant,
Similarly, in Payton v. New York, 445 U.S. 573,110 S.Ct. 1371 (1979), the Court
invalidated a statute that authorized police officers to enter a private residence without a warrant
and with force, if necessary, to make a routine felony arrest. Again, we could imagine that if the

officers had probable cause or 4 warrant, the application of the statute would not be constitutional.

unconstitutional conduct and the fact that it is possible for officers to take actions that would be
within the bounds of the constitution, does not make the statute valid.

In Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 112 S.Ct. 2791, 120
L.Ed.2d 674 (1992), the Court struck down, among others, a provision of Pennsylvania's abortion
law that required a woman to notify her husband before obtaining an abortion. Jd Those
defending the statute argued that facial relief was inappropriate because most women voluntarily
notify their husbands about a planned abortion and for them the law would not impose an undue
burden. Id. The Court rejected this argument, explaining: The “[I]egislation is measured for
consistency with the Constitution by its impact on those whose conduct it affects.” 74 “The proper
focus of the constitutional inquiry is the group for whom the law is a restriction, not the group for
whom the law is irrelevant.” Id.

If courts were to imagine situations in which government officials take actions beyond |

what is required by the statute or ordinance in question or that officials could act in a manner

10
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ensure the requisite neutrality that must inform all governmental decision-making. James Daniel
Good, 510 U.S. at 55.

In addition to the substantial federal case law addressing the meaningful hearing

the right to submit evidence and testimony, to examine witnesses, and an opportunity to present
evidence or testimony in rebuttal to adverse positions.” Harness v. Arkansas PSC, 60 Ark. App.
265, 271 (1998) (citing Arkansas Elec. Energy Consumers v. Arkansas Pub. Serv. Comm'n, 35
Ark. App. 47 (1991))(emphasis added). Again, given the fact that the Arkansas Constitution
requires property rights be afforded the highest constitutional protection, a citizen of the state
should not be deprived of a property interest without a prior judicial determination.

structures, the owner or owners of the structures, and findings that the structures are unfit for
human occupancy, or otherwise detrimental to the life, property or safety of the public. Section
1.7.1. Simply because the ordinance contains the word “hearing” does not mean that it provides
for a meaningful opportunity to be heard. Plaintiff has been unable to locate any definition for
the term “public hearing” in the City’s ordinances. In determining the meaning of the language
of a statute, it is appropriate to look to the interpretation given by those charged with enforcing it.
See VIP of Berrh'}i, 593 F.3d at 186. To determine how the City interprets the term “public hearing”
practices and procedures. The Agenda has a heading for “Scheduled Public Hearing(s)” and next
to this it says “3 minutes.” Exhibits A & B. The City holds these “public hearings” during City

Council meetings and such hearings are limited to three (3) minutes. In this case, we are dealing

14
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entitled to the highest constitutional protections. A heating limited to three (3) minutes is not
sufficient to provide meaningful due process where such an important right is at stake. Certainly,
it does not afford a property owner the highest constitutional protections as required by the
Arkansas Constitution,

The typical purpose of “public hearings™ in this context is to petmit citizens to comment
on proposed actions of the city council. It is not intended to be a due process hearing. In fact, the
Mayor has admitted that the City Council does not hold such hearings. Exhibit C. At these
hearings, the City reviews the limited file provided by Code Enforcement without hearing any
| testimony. Yes, a property owner may comment on the proposed action as may any other citizen.
But, there is no meaningful presentation of evidence and no opportunity is given to cross-examine
any witnesses. This is the way in which the City has interpreted the term “public hearing” as it is
used in the ordinance. Clearly, this is not the type of “meaningful” hearing contemplated by the
abbreviated proceeding provides the type of high constitutional protection required by the
Arkansas Constitution is ludicrous.

B. The City’s ordinance fails to provide a property owner with a
hearing before an unbiased decision maker.

The United States Supreme Court has declared that in an administrative hearing, the right
toa hearing before a neutral decision maker is essential. Goldberg, 397 US at271. The Supreme
that the seizure is justified. United States v. $ 8,850, 461 U.S. 555, 562 n.12 143 (1983) (citing
Boddie v. Connecticut, 401 U.S. 3?i,'378—379 (1971)); see also ;Norrh.:Georgia Finishing, Inc. v.
Di-Chem, Inc., 419 U.S. 601 (1975); Fuentes v. Shevin, 407 U.S. 67(1972); Sniadach v, Family
Finance Corp., 395 U.S. 337 (1974); Mitchell v. WT Grant Co., 416 U.S. 600 (1974). The U.S.,
Supreme Court-al§0 noted that local governments have a direct pecuniary interest in the

15
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contends that remediation is not possible and that the structure, as it exists, cannot be remedied in

such a way to prevent it from becoming a nuisance, then the local ‘government must establish by a
preponderance of the evidence that the structure should be demolished instead of repaired. West v,
City of Borger, 309 S.W.2d 250, 253 (Tex.App. 1958).

The general rule is stated thus in Rhyne, Municipal Law, 1957, p. 559

Except in clear cases of emergency, a prior notice and a reasonable opportunity to

be heard is required to be given to a property owner before attributing legal

effectiveness to any order to demolish, repair, alter or improve a substandard

building. The owner should also be apprised of the defects in his building to give

‘him an opportunity to remedy them. * * *" See also 14 A.L.R.2d annotation, supra,

p. 74 ff.; 16A C.J.S. Constitutional Law § 645, p. 913. 4lbert v. Mountain Home,

81 Idaho 74, 80-81, 337 P.2d 377 (Idaho 1959)(emphasis added).

The ordinance does contain language (section 1.7.4.1)indicating that it is possible that
person could be permitted to repair a structure after condemnation if the council approves a plan
and if a council member agrees to sponsor the plan. First, this proQision conflicts with the
provision stating a condemned structure “shall” be destroyed and removed. Second, this provision
does not guarantee an opportunity to repair the property. The opportunity is contingent upon the
approval of a plan (which in practice requires a bond equal to dembolition costs) and a sponsor. If
no council member agrees to sponsor the plan, the property owner is left with no recourse. And,
this provision vests too much discretion in the council members. -

If arbitrary and discriminatory enforcement is to be prevented, laws must provide explicit
standards for those who apply them. “[A] statute must not be so vague and standardless that it
leaves judges free to decide, without any legally fixed standards, what is prohibited and what is
hot on a case-by-case basis. Arkansas Tobacco Control Bd. v. Sitton, 357 Ark. 357, 166 S.W.3d
550 (2004). Where a law is so vague or so standardless that it invites arbitrary enforcement, the
statute or ordinance violates the Fifth Amendment. Johnson v. United States, 135 S. Ct. 2551 , 192
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L. Ed. 2d 569 (2015) (citing Kolender v. Lawson, 461 U.S. 352, 357-358. 103 S.Ct. 1855, 75
L.Ed.2d 903 (1983): see also Sessions v. Dimaya, .13-8 S.Cr 1204, 200 L.Ed.2d 549 (2018).

The ordinance does not contain any guidance as to '_whethcr a plan should be approved,
‘Again, the property owner is left to guess at what the City wants. Finally, even a property owner
is able to develop an acceptable plan, obtain a sponsor and secure approval, the condemnation is
not set aside, This means that the City may proceed to demolish the structure at any tinme.® Again, _
there are no Sfandard to guide city officials in determining what circumstances would warrant such
action. As the U.S. Supreme Court has recognized, government officials cannot always be trusted
to safeguard the rights of the people and they should not be left with too much discretion.
Crawford v. Washington, 541 U.S. 36, 124 S.Ct. 1354 (2004). Total discretion is vested in code
enforcement and the council and this is constitutionally unacceptable. Because the language of
the ordinance leaves total discretion to council members, the opportunity to repair a property is
not governed by the ordinance but is subject to the whim of elected officials, It is inconceivable
that such unbridled discretion would ever be found to comport with constitutional due process.

D. The ordinance fails to provide for constitutionally required notice of the
specific violations or conditions to be repaired.

While the City’s Condemnation Code does provide for methods of providing notice to
property owners of proposed condemnation actions, the Code does not provide for notice of
specific violations or of the right to appeal the decision. * Even if the City permitted repairs to be

made prior to a condemnation action, which it doesn 't an owner would be forced to guess at what

*Indeed, this is exactly what occurred in Talley v. City of North Little Rock; 2009-Ark. 601 (2009).

¥ The City’s practice is to red-tag properties, prohibiting repair without any notice to the property owrier, whatsoever,
This is clearly a seizure in violation of the Fourth Amendment. However, this practice does not appear to have ever
been endcted into any type of law or regulation by the City Council. Unfortunately, one cannot make a facial challenge
to a law that does not exist, leaving the City free to continue to engage in this unconstitutional practice. It shouldn’t
be the case, that government can violate the ri ghts of its citizens in the absence of any law and then rely on the absentce
of such law to defeat a challenge to the practice. Yet, this is what the courts seem to have allowed.,
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to appeal, Considering the City’s summary condemnation procedure, notice of the right to appeal
is especially important. Without notice of specific conditions, a property owner is forced to guess
at what conditions the City wants remedied and, without such notice, cannot prepare to address

‘these issues in a hearing (if one were provided). Many of the property owners whose properties

aware of the requirements of District Court Rule 9, including the provision that an appeal must be
filed within thirty days. Additionally, the requirement of the submission and approval of a plan
means that some property owners may not even consider their options for filing an appeal until a
submitted plan has been denied. It is likely this process would take more than thirty days. By the
time a rehabilitation plan is submitted, reviewed, and put to a Council vote, the thirty (30) day
period in which to appeal will have expired and, if the City rejects the plan and proceeds to
demolish the property, the owner is left with absolutely no recourse.

In Unted States v. Fransden, 212 F.3d 1231 (11" Cir. 2000), an ordinance that required a
permit be issued “without reasonable delay” was deemed to be unconstitutional because it failed
to adequately confine the time within which the decision maker must act. This tells us that when
constitutional rights are restricted by a law, that law must, with some specificity, provide limits on
the discretion of public officials. See, also City of Chicago v. Morales, 527 U.S. 41, 119 S.Ct.
1849 (1999); Kolender v. Lawson, 461 U.S. 352, 358, 103 S.Ct. 1855 (1983); Redner v. Dean, 29
F.3d 1495 (11™ Cir, 1994). Even if a property owner were to submit-a proposed rehabilitation
plan, there are no standards by which such a plan must be evaluated, no time frames, and absolutely
no other limits on the Council’s discretion. Again, this type of unfettered discretion means this

ordinance does not pass constitutional muster.
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otherwise detrimental to the life, property or safety of the public.” Aside from the lack of clarity
or specificity in the 'termls themselves, the ordinance does not provide any direction or standards,
and is therefore vague as to how these determinations are to be made and on what types of
information or evidence such determinations should be based. The vague terms do not
provide any standards or guidance in interpreting and applying these very broad and generalized
terms.

Starting with “unfit for human habitation.” The Mayor and City Council members were
asked to define “not fit for huiman habitation” in interrogatories. Exhibits E & F. Mayor Smith’s
response was “See “dangerous” and “unsafe.” Exhibit E. For “Unsafe” he said “See ‘dangerous.”
For 'dangefous, he responded: “Means for someone or something that is not familiar with the
property that could allow them to wander onto or into the property and become injured.”
Apparently, a person’s familiarity with the property somehow impacts whether it is fit for human
habitation? The various council members responded as follows (Exhibit F):

Ross: “Should not be occupied because someone can’t safely live in a property or

occupy the space.” _ _

White: “People not able to be safe in the dwelling.”

Robinson: “Unlivable.”

Baxter: “I probably wouldn’t let my dog live there,”
Foutch: “Extreme disrepair makes it not fit for people to live.”

Witcher: “Dirty and does not provide for sanitary inhabitants.”

Hight: “Unhealthy, unsafe, not a good place for people to be in or living at the

time. '
The definitions vary from “can’t safely live in” to not able to be safe, to unlivable, to “extreme
disrepair, to “Dirty, to *unhealthy, unsafe, not a good place.” And, as previously mentioned, the
mayor factors in familiarity with the property. None of these definitions provide any significantly

clarity and demonstrate how utterly standardless this provision is. In the absence of any standards,
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this provision vests absolute and total discretion with the Council. This type of unfettered

public.” The Mayor and council members were not asked to define this specific language. The
language they were asked to define was based on the language in the Resolution conceming
Plaintiff’s property. However, one of the terms in the Resolution is very analogous to this
language: “Detrimental to public welfare.”

Again, the Mayor responded: See ‘dangerous, ‘unsafe,” and ‘not fit for human
habitation.”” Exhibit E. So, again, he links familiarity with the property to the issue. Seems a little
nonsensical but at least its consistent. The other council members responded as follows (Exhibit
F):

Ross: “The opportunity for drug activity, vagrants, decrease of property values of

surrounding properties, and/or possibility of fire.”

White responded: “In this instance, one dilapidated property has a negative impact

on the community.”

Robinson responded: “Unsafe.”

Baxter: “Placing in jeopartdy the general public.”.
Foutch: Criminal use, harming property value.”

Witcher: “See previous definitions above.” _

Hight: “To the community, it is a hazard; here, homeless people or vagrants could

live in it, animals could live in it, it was not improving the appeatance of the

community, and it did not make a good place to live.”
Again, the responses vary significantly, with some merely relying on broad generalizations such
as the impact on the community, jeopardy to the general public, or circling back to terms such as
unsafe. One indicated that his definition was about criminality and property values. So, that begs
the question: is this language about safety issues, crime, property values, the overall impact on
the community. One might argue that it involves all of these issues but, if that is the case, why

didn’t the council meémbers answers more closely resemble that.idea. One council member reads
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discretion in the council members as each is free to interpret the provision in a wide range of
different ways.

Another issue that makes this ordinance vague is simply that it seems to require every
structure in the city to be “fit for human occupancy.” Section 1.7,1. Certainly, there are many
structures within the City which are not meant for human occupancy, garages, storage buildings,
ete. Must each one of these structures be “fit for human occupancy?” Does this mean such
structures as a backyard storage shed must have plumbing and electricity. A plain reading of the

code would seem to suggest so.

Code Enforcement Department shall be responsible for publication, mailing or delivery of all
notices required to condemn structures.” Yet, the code does not specify exactly what notices are
required to condemn structures. The ordinance simply refers to “notice of any proposed
‘condemnation.” The Code does not insure proper notice is provided and, again, it would be

V. Because it is vague and not specific, the City’s ordinance provides public
officials with too much discretion and is, therefore, unconstitutional.

Vague laws invite arbitrary power by investing excessive discretion in public officials. As
the U.S. Supreme Court has recognized, government officials cannot always be trusted to
saf‘e_guard the rights of the people and they should not be left with too much discretion. Crawford
v. Washington, 541 U.S. 36, 124 §.Ct. 1354 (2004). *“Vague standards are manipulable.” 7d If
arbitrary-and'discriminatbry-enforéemcnt are to be prevented, laws -mu:st. provide explicit standards
for those who apply tﬁem. E.g., Sessions v. Dimqy_a, 138 S.C£. 1204 (2018). A vague law
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impermissibly delegates matters to policemen, j’u&ge's-,_ and juries .fo_r resolution on an ad hoe and
subjective basis, with the attendant dangers of arbitrary and éiilsé;iminatory applications. fd. *“[A]
statute must not be so vague and 3staﬁdardless t:hat‘ it leave§ judges free to decide, without any
legally fixed standards, what is prohibited and what is not on a case-by-case basis. Arkansas
Tobaceo Control Bd, v. Sitton, 357 Ark. 357, 166 S.W.3d 550 (2004).

“Unlike the similar doctrines of insufficient notice and overbreadth, the ‘arbitrary
enforcement’ branch of vagueness doctrine is not primar-i!y concerned with the effect of a law on
the conduct of regulated parties. Rather, it is focused on the conduct of regulators—specifically,
unguided discretion within the process of lawmaking and law enforcement.” United States v.
Davis, No. 07-1964 (6th Cir. 12/19/2008). Where a law is so vague or so standardless that it invites
States, 135 8. Ct. 2551, 192 L. Ed. 2d 569 (2015) (citing Kolender v. Lawson, 461 U.S. 352, 357~
358, 103 S.Ct. 1855, 75 L.Ed.2d 903 (1983); see also Sessfém v. Dimaya, 138 S. Ct. 1204, 200
L.Ed.2d 549 .

In Sitton, the Arkansas Supreme Court took issue with the fact that the terms “trade
discounts” and “rebates” were not defined in a statute regulating the sale of tobacco products. 357
Ark. 357, 166 S.W. 3d at 556. Noting that wholesalers and retailers professed confusion as to

how what these terms meant, the Court held that the statute was unconstitutional because it was

45 day time limit on an administrator in which to grant or deny a license for an adult entertainment
facility. The ordinance provided that if the administrator failed to act within the 45 day time limit,
the applicant “may” be permitted to being operating the establishment for which a license was

sought. Id. ‘at 1501. The court stated that when analyzing an ordinance pursuant to a facial
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challenge, the ordinance must be analyzed “as written.” Id- In Lady J. Lingerie, Inc. v. City of
Jacksonville, 178 F.3d 1358 (11" Cir. 1999), the court held that an ordinance that failed to put any
real time limit on a zoning board was unconstitutional because it vested too much discretion in the
board as to when a decision would be made. In Kolender v. Lawson, 461 U.S. 352, 358, 103 S.Ct.
1855 (1983), the Supreme Court struck down as void for vagueness a San Diego ordinarice that
required individuals on the street to provide "credible and reliable” identification when requested
by an investigating police officer because the ordinance failed to provide "minimal guidelines to
govern law enforcement." In City of Chicago v. Morales, 527 U.S. 41, 119 8.Ct. 1849 (1999), the
Court struck down a Chicago ordinance that prohibited "criminal street gang members” from
"loitering" with others in a public place, on the grounds that it gave "absolute discretion to police
officers to determine what activities constitute[d] loitering." Id. at 61. This ordinance, the Court
cexplained, was "impermissibly vague" even though it "d[id] not reach a substantial amount of
constitutionally protected conduct" because it "fail[ed] to establish standards for the police and
public that are sufficient to guard against the arbitrary deprivation of liberty interests." Id. at 52.

The ordinance at issue permits the City to condemn and . destroy a property without
providing adequate notice of the supposed violations, without ever providing any opportunity to
repair the property, and without any meaningful hearing with an unbiased decisionmaker.

VI.  The City’s ordinance results in Bills of Attainder and the Resolution
regarding Plaintiff’s property is a Bill of Attainder.

In their Motion, Defendants incorrectly state that Plaintiff's Bill of Attainder claim is based
on its allegation that the City's Code is facially invalid and fails to provide due process. Plaintiff’s
Bill of Attainder claim is a stand-alone claim in which Piamtlff contends that the City's

‘condemnation code permits the Clty to enact unconsntutional Bills of Attainder, in part, because
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There is no provision for a trial on the underlying issue as to whether the property was, in fact, a
nuisance. A property owner would be convicted solely bﬁl;:'aUSc the City Council passed a
resolution without ever having had any type of trial, meaningful heariﬁhg, or any other opportunity
to meaningfully contest the Council’s action. A conviction would likely occur even in a case
where there was no evidence the property was a nuisance.

Therefore, the ordinance permits the City Council to inflict punishment on a property

nuisance. As the Supreme Court noted in United States v. Brown, 381 U.S. 437, 85 S.Ct. 1707, 14
L.Ed.2d 484 (1965), “it is this type of accumulation of all powers, legislative, executive, and
Judiciaty, in the same hands, whether of one, a few, or many, and whether hereditary, self-
appointed, or elective,” that is “the very definition of tyranny.” Id. (quoting from The Federalist,
No. 47, pp. 373—374 (Hamilton ed. 1880)).

Article I, § 10 of the United States Constitution states that no state shall pass any “bill
of attainder.” Article 2 § 17.0f the Arkansas Constitution also prohibits bills of attainder. “The
provisions outlawing bills of attainder were adopted by the Constitutional Convention
unanimously, and without debate.” United States v. Brown, 381 U.S.437. 44]
(1965) (citing Madison, Debates in the Federal Convention of 1787, p. 449 (Hunt and Scott ed.
1920)). A bill ofattainderisa law that legislatively determines guilt and inflicts
punishment without provision of the protections of a judicial trial. Selective Service System v.
Minnesota Public . Interest Research Group, 468 U.S. 841, 846
(1984) (citing Nixon v.Administrator of General Services, 433 U.S. 425, 468 (1977); see
also United States v.O'Brien, 391 U. S. 367, 383, n. 30 (1968); United States v. Lovett, 328 U. S.

303, 315 (1946). Additionally. a law that permits a conviction with less evidence than would
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1999): se¢ also Selective Service, 468 U.S. at 847, 104 S.Ct. 3348. A law that involves a
consequence that falls within the historical meaning of legislative punishment, fails to further a
nonpunitive purpose, or is intended to punish rises to the level of a bill of attainder. Planned
Parenthood, 167 F3d at 465 (citing Selective Service, 468 U.S. at 852104 S.Ct.
3348; citing Nixon, 433 U.S. at 473, 97 S.Ct. 2777, 53 L.Ed.2d 867).

TI1163Ci'ty’$-sra'tutory scheme permits the City Council to determine that a property should
be condemned 'WithOt:t providing 2 hearing and then perm iﬁ't_he property owner to be convicted
of the offense of keeping a 'Cbh’démnéd structure without ever having been granted a trial on
the underlying issue of whether the property was indeed a nuisance. Under this scheine, the City
can convict a property owner of a crime without ever having to prove its case. The C ity first seizes
a property be “red-tagging.” This seizure deprives the property owner of the ability to use or repair
the property. Next, the City refuses to issue a permit to repair the property. Then, the City Coungil

proceeds to condemn the property and order its destruction without conducting a hearing in which

criminal conviction and impose a fine based solely on the existence of the resolution condemning
the property.

The fact that the City Council can condemn a property and subject the owner to a criminal
penalty without a judicial hearing or trial on the underlying condemnation issue makes this exactly
the type of situation the Bill of Attainder Clause was intended 16 prohibit. The City Council is
not an unbiased judicial decision maker but is instead the type of body described by the Supreme
Court in Brown:

and from the very intimate dependence of its members upon the people. which

renders them liable to be peculiarly susceptible to popular clamor, is not properly
constituted to try with coolness, caution, and impartiality a criminal charge,
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keeping a condemned structure without ever being provided with a meaningful hearing on the
question of whether, in fact, the property in question is actually a nuisance. The City’s statutory
scheme whereby a property may be condemned without any due process and then the property
owner can be deemed guilty of a criminal offense based solely on the resolution condemning the
property constitutes a bill of attainder and is, therefore, unconstitutional.

VIL.  Convent Corporation has standing to bring a facial challenge regardless of any
ownership issues.

The issue of standing, as raised in Defendants’ Motion, has been raised and refuted before
in this matter. At the current stage of the case, it is irrelevant. A person has \'!-ioiat-ed a statute
may be appealed by challenging the constitutionality of the law on its face. See, eg US v
Frandsen, 212 F.3d at 1235; United States v. Acheson, 195 F.3d 645, 648-50 (11th Cir.1999);
United States v, Cunningham, 161 F.3d 1343, 1344 (11th Cir.l.9938'); P&pachrisrou v. City of
Jacksonville, 405 U.S. 156, 92 S.Ct. 839, 31 (1972); Thornhill v. Alabama, 310 U.S. 88, 97, 60
S.Ct. 736, 742, (1940) (explaining in the First Amendment context that "[o]ne who might have
had a license for the asking may ... call into question the whole scheme of licensing when he is

prosecuted for failure to procure it"). Further, a person who is injured by a governmental action

A prejudicial impact is sufficient to confer standing. Jegley v. Picade,-80 S.W.3d 332, 349 Ark.
600 (2002); Tauber v. State, 919 S.W.2d 196, 324 Ark. 47 (1996); Lawson v. City of Mammoth
Spring, 696 S.W.2d 712, 287 Ark. 12 (1985).

The remedy if the facial challenge is successful is the striking down of the regulation and
the reversal of the conviction. See Stromberg v. California, 283 U.S. 359, 369-70, 51 S.Ct. 532,
536, (1931) ("The ... statute being invalid on its face, the conviction of the appellant ... must be set
aside."); Frandsen, 212 F.3d 1231. Because a determination has been made that Plaintiff violated
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the ordinance at issue and a penalty has been imposed, pr.oviﬂes Plaintiff ;vith standing to bring a
facial challenge to the ordinance regardless of any ownership issues.
A. Because Defendants failed to r"a'ise. the issue of standing at the
adminis:?afive level, they may not raise it on appeal.

While the issue is irrelevant to Plaintiff's standing to bring a facial challenge to the
ordinance, out of caution, Plaintiff will repeat the arguments here which demonstrate that
Defendants’ arguments regarding standing are without merit.

First, just as Plaintiff was required to raise issues at t._hc administrative level, so was
Defendants. The issue of standing is not a jurisdictional issue that may be raised for the first time
on appeal. Harrill & Sutter, PLLC v. Farrar, 402 S.W.3d 511, 515, 2012 Ark. 180 (2012), See
also Pulaski County v. Carriage Creek Improvement Dist. No. 639, 319 Ark. 12, 888 S.W.2d 652
(1994); State IvA Houpt, 302 Ark. 188, -7.8'8 S.W.2d 239 (1990). .Failure to raise an issue bars review
of the issue on appeal. Plant v. Wilbur, 47 S.W,3d889, :894-95, 345 Ark. 487 (2001); Foid v. Ark.
Game & Fish Comm'n, 979 S.W.2d 897, 335 Ark. 245 .(199'3‘);‘ Barber v. Watson, 330 Ark. 250,
953 S.W.2d 579 (1997); Betts v. Betts, 326 Ark. 544, 932 S.W.2d 336 (1996). A party who initiates
an administrative action must raise arguments they wish to pursue in the administrative action.
McGhee v. State Bd. of Collection Agencies, 243 S.W.3d 278, 368 A.'rk. 60 (2006) (citing Ford,
335 Ark. 245, 979 S.W.2d 897; Regional Care Facilities, Inc. v. Rose Care, Ine., 322 Ark. 780,
912 S.W.2d 406 (1995)). The Arkansas Supreme Court has specifically held that, where the
government has initiated an action against a party, the issue of standing may not be raised on
appeal. State v. Houpt, 788 S.W.2d 239, 240-41, 302 Ark. 188 (1990). When the issue of standing
is not properly developed below, it should not be addressed on appeal. Farrar, 402 S.W.3d at 514-
15, 2012 Ark. 180. See also, e.g,, Camp v. McNair, 217 S.W.3d 155, 93 Ark. App. 190 (2005);
Arkansas Game & Fish Comm'n v. Murders, 327 Ark. 426, 938 S.W.2d 854 (1997). Because the
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987 S.W.2d at 666, 337 Ark. 74. See also Arkansas State Highway Commission v. Perrin, 399
S.W.2d 287, 240 Ark. 302 (1966). “The law is settled that a person with a pecuniary interest
affected by a trial coutt's judgment has standing to pursue appellate review of that judgment or
order. ..." McCoy, | S.W.3d at 12, 338 Ark. 740. See also, e.g., In the Matter of Allen, 304 Ark.
222, 800 S.W.2d 715 (1990).

Defendants cite Freeman v. Freeman, 430 S.W.3d 824, 2013 Ark.App. 693 (2013) for the
proposition that a property owner loses title when a property is seized by the state for unpaid taxes.
However, the application of that proposition is limited. The Arkansas Supreme Court has held that
“a redemption deed from the State is in effect a mere payment of taxes and does not purport to
convey any title.” Buckeye Retirement Co. LLC., LTD. V. Walter, 404 S.W.3d 173, 177, 2012 7
Ark. App. 257 (2012) (citing Gott v. Moore, 218 Ark. 800, 802, 238 S.W.2d 754, 756 (1951);
Mabrey v. Millman, 208 Ark. 289, 292, 186 S.W.2d 28, 30 (1945)). “[W]hen the title to land is
forfeited to the state for nonpayment of taxes, the state holds the title solely for the payment of the
taxes charged and chargeable thereon.” Buckeye Retirement, 404 S.W.3d at 178, 2012 Ark. App.
257 (citing 72 Am.Jur.2d. State & Local Taxation § 907 (2001)). Therefore, it logically follows
that a seizure by the state of a property for unpaid taxes does not extinguish property rights existing
at the time of the seizure. Indeed, upon payment of the taxes, property rights are restored to the
owner, even if it is not the owner who redeems the property. '’

Convent’s property rights were not extinguished by the certification to the state. Indeed,

the state held “the title solely for the payment of the taxes charged and chargeable thereon.” Until

'! “One who redeems land from a tax sale, when he has no right, title or interest in the land, acquires no title.”Mabrey,
208 Ark.at 292, 186 8.W.2d 28, 30 (quoting Frank Kendall Lumber Co. v, Smith 87 Ark. 360, 112 5.W. 888 (1908)).
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action, the City did. By naming Coenvent Corporation as the- owner in the administrative
condemnation action, the City ceded the issue of standing.

While Convent filed the appeal in circuit court as a “plaintiff” and designated the City as a
and the City as'the “appellee.” As such, a party to an action below certainly has standing to appeal
an adverse decision, particularly where the action below was initiated by the other party. 9
Sfépdingg to appeal is apparent where a person or entity is made a party in the initial action by the
party bringing the action. Beebe v. Fountain Lake School Dist., 231 S.W.3d 628, 635, 365 Ark.
336 (2006). In Fountain Lake, the Court held the state had standing to appeal because it had been
made a defendant by the filing of the plaintiff’s complaint. Id. Particularly, where the government

has instituted an action against a party, that party has standing to challenge the action. When the

establish standing depends considerably upon whether the. plaintiff is himself an object of the
action (or forgone action) at issue. If he is, there is ordinarily little question that the action or
inaction has caused him injury, and that a judgment preventing or requiring the action will redress
it. Lujan v. Defenders of Wildlife, 504 US 555, 561-62 (1992) (emphasis added).

The City named Convent Corporation as a party.to the administrative condemnation action
and did not raise the issue of standing at the administrative level. It simply defies common sense
against that defendant, and then, at the appellate level, attempt to strip the party of standing to
appeal. Indeed, by proceeding against Convent, the City Council conferred standing upon Convent

and now, at the appellate level, argues against itself asserting that it proceeded against the wrong
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party. Interestingly, while now arguing that it proceeded against the wron g party, the City has not
acted to set aside the condemnation order nor to amend it.

Additionally, in Beebe, the Court held that the fact that the state was entitled to be notified
and heard gave it standing to appeal a decision by the lower court. Fountain Lake, 231 8.W.3d at
635, 365 Ark. 536. The Notice of Public Nuisance sent to Convent by the City was directed to “all
owners of, occupants of, heirs of, lien holders of and any other parties having any interest thereof.”
had standing to challenge the action. The City made Convent a party to the administrative
proceeding and cannot now assert that Convent lacks standing to challenge the adverse action.

C. Because the City in itiated and prosecuted the condemnation action against
Convent and litigated the case for more than two and one-half before
raising the issue, it should be estopped from challenging Convent’s
standing at this time.

Béin_gffully-. aWaré of the ownership and status of the taxes on the property, the City initiated
and prosecuted the administrative condemnation against Cun\'r?ent.-Defen&aﬁts have litigated this

matter in both state and federal court for more than two and one-half §Ears as if Convent was the

the property. Therefore, Defendants should be estopped from challenging Convent’s standing at
this time.
i JudicilEstsppel

Judicial Estoppel is a branch of the broader doctrine against inconsistent positions. Dupwe
v. Wallace, 355 Ark. 521, 140 S.W.3d 464, 477 (2004). The doctrine of Judicial Estoppel applies
where a party has taken a position in a prior case that is inconsistent with a position taken in a
current case. Parker v. Advanced Portable X-Ray, LLC, 2014 Ark. App. 11,431 S.W. 3d 374, 380
(Ark. Ct. App. 2014) (citing Dupwe, 355 Ark. at 531, 140 S.W.3d at 470) “[A] party may be
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prevented from taking inconsistent positions in successive cases with the same adversary." Nucor
Corp. v. Rhine, 366 Ark. 550,237 SW 3d 52, 58 (2006) (quoting Cox‘y..Milier, 363 Ark 54,210
S.W.3d 842 (2005) (citing Dupwe 355 Ark. at 529, 140 S.W.3d at 469)). For example, in Acuff v.
Bumgarner, 2009 Ark. App. 854, 371 S.W.3d 709, 715 (Ark. Ct. App. 2009), the court held that
either Judicial or Equitable Estoppel could be applied where Bumgarner took the position in a
Kansas probate proceeding that his deceased father owned a one-half interest in property and that
it should pass through his estate but later, in an Arkansas case in which ownership of the property
was disputed, argued that the property did not pass through his father’s estate but that ownership
remained with his mother as a surviving tenant by the entirety.

In Powers v. Patricia Pan Adams and Alternative Solutions, PLLC, CA 07-884, Ark. Ct.
App. Div: 4 (May 14, 2008), the court applied the doctrine of Judicial Estoppel where the plaintiff
attempted to sue a child’s therapist for negligence and fraud relating to an allegation of incest. The
court held that because Powers pled guilty in criminal court to the offense, he was judicially
estopped from taking an inconsistent position in a civil lawsuit. Id. Powers takes a position here
that is in direct contrast to his position at the criminal proceeding that he was guilty of incest. The
criminal court relied on Powers's unqualified representations of guilt in accepting his plea and
sentencing him accordingly. We are convinced that, by now renouncing those representations and
attempting to have others bear the blame for his behavior with EP, his guilty plea, and all of his
‘ensuing problems, Powers is manipulating the judicial process for his own purposes. It goes
‘without saying that the integrity of all courts involved in the process would be impaired if he were
permitted to maintain and profit by these inconsistent positions. We therefore affirm the dismissal

of his complaint. /d. The court also upheld the circuit court’s imposition of Rule 11 sanctions
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against Powers finding that the lawsuit was filed with an imﬁproﬁer'p_-ur‘p'(;sﬁ and was not well-
‘grounded in fact. Id. |

The Court of Appeals also applied the doctrine of Judicial Estoppel to uphold summary
judgment and sanctions in another case where Powers attempted to sue his former wife on the
same issues. Powers v. Powers, CA07-880, Ark. Ct. App., Div. 4 (May 14, 2008). “[T]he purpose
behind judicial estoppel is protection and preservation of the judicial process, that it is designed to
prevent parties from ‘playing fast and loose with the courts,” and it ensures a court's right ‘to rely
on representations made in coutt.”" Cooper v. Cooper C!fnr'c,- PA, CA08-08, Ark. Ct. App., 3rd
Div. (Aug. 27, 2008) (citing Lewis v. Crelia, 365 Ark. 330, 333,229 S.W.3d 19, 21 (2006)). “The
doctrine is particularly applicable to cases, such as the one presented hete, where permitting a
subsequent proceeding to go forward would produce ‘inconsistent determinations . . . endangering
the integrity of the judicial process.”” Commonwealth v. Gardner, 67 Mass. App. Ct. 744 (2006)
(quoting Otis v. Arbella Mut. Ins. Co., 443 Mass. 634 , 643 (2005) quoting from Alternative Sys.
Coneepts, Inc. v. Syropsys, Inc., 374 F.3d 23, 33 (1st Cir. 2004)).

ii.  Equitable Estoppel

Equitable estoppel is the effect of the voluntary conduct of a party whereby he is absolutely
precluded, both at law and in equity, from asserting a remedy which might otherwise have existed,
as against another person who has in good faith relied upon statements, representations or conduct
of the other party. American Casualty Co. of Reading PA., v: Hambleton, 233 Ark. 942, 349 S.W.
2d 664 (1961) (citing Geren v, Caldarera, 99 Ark. 260, 138 S.W. 335 (1911)). A party who by his
acts, declarations, or admissions, or by his failure to act or speak under circumstances where he
should do so, either with design or willful disregard of others, induces 'or misleads another to

conduct or dealings which he would not have entered upon, but for such misleading influence, will
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not be allowed, because of estoppel, afterward to assert his right to the detriment of the person so
misled. Undem v. First Nat'l Bank, 46 Ark.App. 158, 879 S.W.2d 451 (1994); King v. Powell, 85
Ark.App. 212, 148 S.W. 3d 792, 799 (2004).

i, The doctrines of Judicial and Equitable Estoppel bar the City
from challenging Convent’s standing.

The City designated Convent as the owner of the property for the purpose of initiating the
administrative condemnation action before the City Council. The City prosecuted the action
against Convent as the owner of the property and named Convent as the owner in the condemnation
Resolution.. The City knew the status of the property taxes at the tinie it initiated and prosecuted
the condemnation action before the City Council. The City has litigated the action both in state
and federal court for more than two and one-half years without raising the issue of standing. Now,
the City seeks to have the Declaratory Judgment action dismissed by raising an argument which is
cOmpl‘eteZIy. 'incons'i:stem w’ifh its position before the City Council and its position throughout this
litigation.

To permit the City to argue .lack of standing after naming the other patty as a defendant in
the administrative action would be injurious to judicial integrity. To permit the City to argue lack
of standing after it continued to prosecute the action for more than two and one-half years in both
state and federal court as if Convent were the property owner would be injurious to judicial
integrity. To permit the City to raise an issue which is completely inconsistent with its prior actions
in an effort to deny the other party’s ability to chalienge the adverse action against it is certainly

issue of ownership or standing at this time and their Motion to Dismiss should be denied.
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v, By litigating th'i_s'.action 'fﬁr mox-'e than- two and one-half years
without raising the issue of ownership or standing, the City has
waived the issue.

Waiver is the voluntary abandonment or surrender by a capable person of a right known to
one, with full knowledge of the material facts, does something which is inconsistent with the right
or his intention to rely upon it. Smith v. Walt Bennett Ford, Inc., 314 Ark. 591, 864 8.W.2d 817
(1993). Goforth v. Smith, 338 Ark. 65,991 S.W. 2d 579, 586 (1999); see also Ray Dodge, Inc. v.
Moore, 479 S.W. 2d 518(1972);.Bethell v. Bethell, 268 Ark. 409, 420, 597 S.W.2d 576, 581-82
(1980); Bright v. Gass, 38 Ark.App. 71, 831 SW 2d 149 (1992). While waiver and estoppel are
sometimes used interchangeably, they are distinct doctrines and are not synonymous. Waiver
involves the acts and conduct of only one of the parties and does not necessarily imply that one
has been misled to his prejudice. Bethell, 268 Ark. 409, 597 S.W. at 581-82. Waiver may be by

377 (Fla.App., 1960); Graham v. Graham, 174 Cal.App.2d 678 14 (1959)). Waiver may be found

‘where there is an undue delay in seeking to enforce a right. Id. (citing Herman v. Herman, 17

N.J.Misc. 127, 5 A.2d 768 (1939)).
The City named Convent as the owner in the administrative proceeding and in the

condemnation resolution. The City did not contest Convent’s standing to challenge the

condemnation at the administrative level nor when Convent filed its appeal in circuit court, The

City continued to litigate this action in both state and federal court for more than two and one-half

and standing issue and Defendants” Motion to Dismiss should be denied. VI. The City should be

barred from raising the issue of ownership or standing by the doctrine of laches. The doctrine of
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in position made in reliance on the action or inaction of the other party. Higgins v. Higgins, 374
S.W.3d 56, 2010 Ark. App. 71 (2010); Jaramillo v. Adams, 100 Ark. App. 335, 268 $.W.3d 351
(2007). Laches or estoppel does not arise merely by delay, but by delay that works a disadvantage
to the other. Id. During the more than two and one-half years this litigation has been ongoing, the
City never raised the issue of property taxes, ownership, or standing. Throughout this action,
beginning with the initiation of the administrative proceeding, the City designated Convent as the
owner and has acted as if Convent is the owner of the property. Convent has relied on the City’s
statements and actions in defending its property. Convent redeemed the property has expended
significant resources in defending its property. To permit the City to raise the issue of ownership
and standing after more than two and one-half years of litigation certainly would work a
disadvantage to Convent. Therefore, Defendants’ Motion to Dismiss should be denied.

VIIL.. The Court should not rely on the federal district court opinion attached to
Defendants’ Motion.

Defendants attached an order from a federal district court judge to their Motion. First,
Plaintiff brings claims under state law, in addition to federal law and Arkansas Courts have found
that, in some circumstances, the Arkansas Constitution provides greatcfﬁretection than the federal
Constitution requires a very high level of Constitutional protection for property rights. Relying
on this tﬁe of opinion is problematic for other reasons. There may be 'factbrs Iinﬂuencin'g_ that
decision that are unknown to this Court. For example, the Court does not know what arguments
were presented to the other court. Courts tend to rule on the arguments and authorities put before
them. If‘certai'narguméms or authorities were not presented or considered by the other court, we
don’t know what effect presentation of those argu’ment_'sh or authorities hmy have had on the
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outcomé. The Plaintiff’s Briefs in opposition to the defendants’ summary judgment motions are
attached to this Response and Countermotion as Exhibits G & H. It is clear that many, if not
most of the arguments presented in this Response and Countermotion were not presented to the
court in that case. And, the court should not put too much into the fact that the decision was
affirmed by the Eighth Circuit Court of Appeals. The opinion (Exhibit I) in that case was a three
sentence opinion that notes specifically that arguments appellants raised for the first time on appeal
were not considered. n.2. We don’t know if the arguments presented for the first time on appeal
would have made a difference in the outcome. Therefore, the court would be on shaky ground to
rely on this opinion.

CONCLUSION

Based on the argument and authorities presented herein, the Court should declare that the
City’s ordinance fails t
owners and that it permits the Council to issue unlawful Bills of Attainder. The ordinance should
be declared to be invalid and the condemnation action against Plaintiff should be set aside.

As a final comment, the undersigned counsel notes Professor Kramer’s poignant

observation that the purpose of judicial review is “to make certain that there are definite limits,

effectively enforced, upon the tremendous powers exercised by the modern state through the
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Respéc_tfully submitted,

[s/Mickey Stevens

Mickey Stevens (2012141)

Skelton & Stevens Legal Group, PLLC
501-303-6668

Fax: 877-338-6063
mickeystevens@outlook.com

CERTIFICATE OF SERVICE

1 do hereby certify by my signature hereinabove, 1 have on this 17th day of July, 2017,
served a copy of the foregoing pleading on the following persons by mailing same through the
AOC efiling system, email or United States mail, properly addressed, and first class postage paid.

Marie-Bernarde Miller
Mmiller@nlr.ar.gov

Michael Mosley
MMosley@nlr.ar.go .
[s/Mlickey Stevens
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City Council Agenda |2
Monday, February 25, 2013 at 6:30 p.m.
“The City of North Little Rock welcomes people of diverse cultures and beliefs. Any religious viewpoint
expressed during invocation, or at any other tite during the meeting, reflects only the personal opinion of the
speaker. It is not intended to proselytize, advance, or disparage any religious belief.”

COMMUNICATIONS
None as of filing deadline.

| PRESENTATIONS |
Alderman Charlie Hight — presentation thanking the Charlie Hart and Mello Velo
Cycling Club for donation of Bike Fixit Station.

Crews and Associates presentation to Mayor Smith.

SCHEDULED PUBLIC HEARING(S) 3 minutes
Please sign in with the City Clerk before the meeting convenes at 6:30 p.m.
Convene a public hearing re: 0-13-18 - amending Ordinance No. 7946
(regulations to control development and subdivision of land), Chapters 18 and 46
of the NLRMC and Ordinance No. 7697 (the Zoning Ordinance) re: Hillside Cut
Regulations

CITIZENS PUBLIC COMMENT ON NUMBERED LEGISLATION 3 minutes
Please sign in with the City Clerk before the meeting convenes at 6:30 p..
INCLUDES ALL PUBLIC HEARINGS

EXHIBIT A -
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_ City Council Agenda | 3
Monday, February 25, 2013 at 6:30 p.m.

UNFINISHED BUSINESS

RESOLUTIONS

R-13-23  Mayor Smith
‘Appropriating $500,000.00 from the General Fund for the Street Overlay
Program (8125,000.00 per Ward for Street Overlay Program)

Held ) )

R-13-28 Mayor Smith
street monies for city street projects

Held

ORDINANCES
0-13-12  Mayor Smith

Read 2 times and held

0-13-18  Alderman Ross
Amending Ordinance No. 7946 (Regulations to Control Development and
Subdivision of Land), Chapters 18 and 46 of the North Little Rock Munieipal
Code, and Ordinance No. 7697 (the Zoning Ordinance) regarding hillside cut
regulations

Read [ time and held L Convene public hearing this date

CONSENT AGENDA
No itemts

EXHIBIT A
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| City Council Agenda' 4
Monday, February 25, 2013 at 6:30 p.m.

NEW BUSINESS

RESOLUTIONS

R-13-29  Mayor Smith
Authorizing the Mayor to submit an application on behalf of the City of North
Little Rock 1o obtain Grant Funds from the Arkansas Highway and Transportation
Department's “Safe Routes to School Program™

R-13-30  Alderman Robinson
Directing the City Attorney to take the required action and/or steps necessary on
‘behalf of the City of North Little Rock to apply to the United States District Court
for dissolution of the Consent Decree entered April 21, 1983

R-13-31 Mayor Smith
Authorizing the Mayor and City Clerk to sell property located at 1023 Parker
Street (to Amber Pye - $94,500.00)

R-13-32  Mayor Smith
Declaring certain buildings, houses and other structures located at 704 West 18"
Street to constitute a public nuisance and condemning said structures (owner:
INYLECQ, Inc. c/o Jocelyn Dokes)

Convene a public hearing this date

R-13-33  Mayor Smiith
Declaring certain buildings, houses and other structures located at 2713 Gribble
Street Lo constitute a public nuisance and condemning said structures (owners:
Jessie and Lewis Ford c/o Robert Jerrod, Sr.)

Convene a public hearing this date

EXHIBIT A .
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City Council Agenda | 5
Monday, February 25, 2013 at 6:30 p.m.

R-13-34  Mayor Smith
Declaring certain buildings, houses and other structures located at 704 Graham
Avenue to constitute a public riuisance and condemning said structures (owner.
Cheteer Farrar ¢/o Bank of America Home Loans)

Convene a public hearing this date

R-13-35  Mayor Sinith
Declaring certain buildings, houses and other structures located at 4004 Rogers
Street to constitute a public nuisance and condemning said structures (owrners:
Robert J. and Barbara Hoyle)

Convene a public hearing this date

R-13-36  Mayor Smith
Declaring certain buildings, houses and other structures located at 1304 East 16"
Street to constitute a public nuisance and condemning said structures (owner:
Mary E. Smith)

Convene a public hearing this date

R-13-37  Mayor Smith
‘Declaring certain buildings, houses and other structures located at 6615 Hwy 70
to constitute a public nuisance and condemning said structures (owner: Convent
Corp. Drugstore Cowboys, Inc., Gentlemen’s Club 70 c/o Craig Snyder)

Convene a public hearing this date

R-13-38  Mayor Smith ‘
Certifying the amount of 2 Clean Up Lien to be filed with the Pulaski County Tax
Collector against property located at 2119 Moss Street (aniouni - $3,407.90)

Convene a public hearing this date

EXHIBITA. --
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City Council Agenda i E
Monday, February 25, 2013 at 6:30 p.m. |

ORDINANCES

0-13-19  Mayor Smith
Amending Section 2012 of Ordinance No. 7697 (the Zoning Ordinance) to
clarify the existing notice policy for the Planning Commission

0-13-20 Mayor Smith ,
Waiving formal bidding requirements tor insurance for the Murray Hydroeleciric
Plant; awthorizing the Mayor and City Clerk to enter into dn agreement with the
Holmes Organization, Inc. (S284.488 06 - Electric Department)

0-13-21 Mayor Smith for consideration only
Granting a Conditipnal Use to allow a Self-Serve Ice Vending Usiitin a C-3 zone
for property located at 4032 John F. Kennedy Boulevard (applicant: Clint Davis)

(-13-22  Aldenman Taylor
Revlassitying property located at 4816 East Broadway from C-3 to Planned Use
Development (PUD) to allow a Liguor Stete by amending Ordinance No. 7697

(applicart: James Duvean)

0-13-23  Aldermen Baxter and Foutch
Allowing and approving variances for an off-premise, freestanding Pole Sign on
property located at 10307 Maumelle Boulevard (applicant: Phil Divelvy

EXHIBIT A
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City Council Agenda l 7
Monday, February 25, 2013 at 6:30 p.m, |

PUBLIC COMMENT ON NON-AGENDA ITEMS
Al persons wishing to speak must have completed a public comment card and return it
to the City Clerk before this meeting is convened; speakers have 3 minutes to uddress
their topic

Respectiully submitted,

A7 . I P
Co SR

Diane Whithey, CMC / CAMC—"
City Clerk and Collector

Words to live by
Befure humans die, they write their last Will and Testamens,
give their home and ull they have, to those they leave behind
I with my pavws, Feould do the same, this is what 1'd ask...

To apeor and lonely stray ['d give:
My kappy home.
My bowl and cozy bed, soft pillows and all my toys,
The lap, which [ loved so mich,

Thie hand thar stroked my fur and the sweel voice which spoke my name.
Ll Will 1o the sad, scared shelier dog (or cat), the pluce | had in my
Fumar s loving heart. of which theve seemied no bownds.

So when die, please do not say, I will never have a pet again,
for: the loss and puin is more than Foan stand "

Instead, go.find and wnloved doy tar eat)

une whose life has held no joy or hope and give MY place 1o HIM (or her)
This s the only thing 1 cen give..The love [ lefi behind
Avthor wunknoven.

February is Spay an Nmer Month

EXHIBIT A
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- City Council Agenda | 2

July 22, 2019 Council Meeting 6:00 p.m.
“The City of North Littlé Rock weleomes
expressed during invocation, or at any oth
speaker, It is not intended to proselytize,

people of diverse cultures and beliefs. Any religious viewpoint
er time during the meeting, reflects only the personal opinion of the
advance, or disparage any religious belief”

COMMUNICATIONS
1. Anita Paul, Mayor’s Office memorandum re: Restaurant Mixed Drink ~ Minimum —
Replacement for Bryan Silva #04315, for SOBO fka Gigi’s Soul Café & Lounge,
10840 Maumelle Blvd, by Jermaine Burton. -

PRESENTATIONS

SCHEDULED PUBLIC HEARING(S) 3 minutes
Please sign in with the City Clerk before the meeting convenes at 6:00 p.m.

CITIZENS PUBLIC COMMENT ON NUMBERED LEGI SLATION 3 minutes
Please sign in with the City Clerk before the meeting convenes at 6:00 p.m.
INCLUDES ALL PUBLIC HEARINGS

EXHIBIT B
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| City Council Agendy | 3
July 22, 2019 Council Meeting 6:00 p.m,

UNFINISHED BUSINESS

0-19-77  Mayor Smith

Held

Amending Ordinance 7697 (“The Zoning Ordinance™) to conform to Act 446 of
the 92" Arkansas General Assembly

0-19-84  Mayor Smith

Approving the application of Park Hill Pump, Inc. for a private club to be located
at 4608 John F., Kennedy Boulevard (applicant: Park Hill Pump)

Read 1 time and held _ |

0-19-90 Council Member Baxter |

Held

Amending Ordinance No, 9094 which granted a special use to a Bingo Hall in a
C-3 zone for property located at 2655 Pike Avenue (applicant: Highly Favored
Ministries)

CONSENT AGENDA

None filed

NEW BUSINESS

RESOLUTIONS

R-19-130  Mayor Smith

Approving retroactive salary increases for the period of January 12, 2019 to May
31, 2019 to full-time salaried employees (excluding uniformed Police personnel,

uniformed Fire personnel, 1l employees who received a salary adjustment in

2019, and elected officials), and the Police and Fire Chiefs, the Assistant Police

and Fire Chiefs, the Fire Battalion Chiefs, and the Fire Marshal of the City of
North Little Rock :

EXHIBIT B
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 City Council Agenda | 4
July 22, 2019 Council Meeting 6:00 p.m,

R-19-131 Mayor Smith
Amending Resolution No. 9568 (2019 Budget) to amend the FY19 budget for a
2.5% pay increase, retroactive from January 12, 2019 to May 31, 2019, to current
full-time, non-uniformed, salaried and classified employees (excluding unifornmed
police personnel, uniformed fire personnel, and T, employees who received a
salary adjustment in 2019), the Police and Fire Chiefs, the Assistant Police and
Fire Chiefs, the Fire Battalion Chiefs, and the Fire Marshal of the City of Notth
Little Rock

R-19-132  Council Member Taylor
Authorizing the Mayor and City Clerk to enter into an agreement to rehabilitate
property located at 3320 East Broadway Street in the City of North Little Rock
(owner: Kunal Manmeet, LLC)

R-19-133  Mayor Smith
Expressing an intent to issue revenue bonds in the amount of $4,500,000.00 for
the purpose of financing improvements to the North Little Rock Airport

R-19-134  Mayor Smith
Declaring certain buildings, houses, and other structures located at 5509 Chiquito
Road in the City of North Little Rock to constitute a public nuisance and
condemning said structures; providing a period of time for property owner to
abate said nuisance (owner: Herman Wilkins, Jr.)

EXHIBIT B
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| City Council Agenda | 5
July 22, 2019 Council Meeting 6:00 p.in.

R-19-135 Mayor Smith
Declaring certain buildings, houses, and other structures located at 5217 Chiquito |
Road in the City of North Little Rock to constitute a public nuisance and
condemning said structures; providing a period of time for property owner to
abate said nuisance (owner: Marquis Thompson)

_ Convene a public hearing

R-19-136 Mayor Stmith
Declaring certain buildings, houses, and other structures located at 1220 West
18th Street in the City of North Little Rock to constitute a public nuisance and
condemning said structures; providing a petiod of time for property owner to
abate said nuisance (owner: Danny L. Hinsor)

Convene a public hearing

R-19-137 Mayor Smith
Approving and certifying amounts of liens to be filed with the Pulaski County
Tax Collector against certain real properties in the City of North Little Rock,
as a result of grass cutting expenses and abatement of other nuisances

Convene a public hearing

ORDINANCES

0-19-92  Mayor Smith
Waiving formal bidding requirements and authorizing payment to Fleming
Electric, Inc. for electrical services for the operation of generators and pumps
(834,287.18)

EXHIBIT B
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City Council Agenda | ©
July 22, 2019 Council Meeting 6:00 p.m.

No. 7697-(§zpplzcam. Brandon Cf_-‘zapman)

0-19-94  Council Member Taylor
Amending Ordinance No. 9130 which granted a Conditional Use to allow a tire
shop and an auto detail business in a C-4 zone for property located at 923 East
Broadway Street in the City of North Little Rock (applicant: Larry Carpenter)

0-19-95 Council Member Robinson
Allowing a Special Use to allow a tattoo parlor in-a C-6 zone for certain real
property located at 112 Main Street in the City of North Little Rock (applicant:
Scott Diffee)

PUBLIC COMMENT ON NON-AGENDA ITEMS

All persons wishing to speak must have completed a public comment card and return it
to the City Clerk before this meeting is convened; speakers have 3 minutes to address
their topic

Respectfully submitted,

.

/) L/{ ¢

.I,-""’ FAN
Diane Whitbey, CAMC /(I_VIME | EXHIBIT B
City Clerk and Treasurer '
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City Council Agenda |7

Words to Live by:
“Life is just a slide. Back and forth between loving and leaving,
remembering and forgetting, holding on and letting go.”
— Nicole Lyons

For more information, visit our website at www. nlr.ar.gov,
To view council legislation, exhibits, etc., go to the link above, then click on the

EXHIBIT B
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Case 4:13-cv-00259-JM Document 46-2 FEiled 02/02/14 Page 29 of 34

(Begin North Little Rock City Council meeting.)

COUNCIL MEMBER:  Hi.
MAYOR SMITH: Yes?
COUNCIL MEMBER:  On 1337, Mavor Smith.

COUNCIL MEMBER: A resolution declaring certain buildings, houses, and other structures located at
6615 Highway 70 in the City of North Little Rock to constitute a public nuisance and condemning said

MAYOR SMITH: Have a motion?

COUNCIL MEMBER:  To move.

COUNCIL MEMBER, MS. ROBINSON: Second.

MAYOR SMITH: Calf to public hearing 6615 Highway 70 .

COUNCIL MEMBER:  Yes, sir.

ATTORNEY, MICKEY STEVENS: Good evening, My name is Mickey Stevens. ['m a -- the attorney for

Convent Corporation. And I'd like to start by telling you how the power of — talking about how this
property came to be in the condition it's in. It's my understanding that the -- the damage Is from

the owners want to rehab the property, they want to fix it up. But they’ re afraid to do it under
condemnation order, because they're afraid whatever they do won’t be enough.

You know, they — the -- the problem with the condemnation order from what | understand
under District Court Rule 9, we only have 30 days to appeal that order. And that’s a - so we would lose
‘our right to appeal very quickly if the property is condemned. What the cwners want to do is come up
with a plan with the City, posipone the condemnation vote, come up with a plan to rehab the bu’i!ding in
‘agreement. ’

They — they had talked — it's my understanding they had talked with Code Enforcement before
‘about doing this but they had told — were told they couldn’t get a permit until after condemnation,
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Case 4:13-cv-00259-JM Document 46-2 Filed 02/02/14 Page 32 of 34

COUNCIL MEMBER, MS. ROSS: Was there a fire at this building?

ATTORNEY, MICKEY STEVENS:  'm not sure. Somebody -- the paperwork said something about the fire
damage but -

COUNCIL MEMBER, MS. ROSS: 1t looks like -

ATTORNEY, MICKEY STEVENS: — the person | tatked to said he didn’t know, that maybe —

'COUNCIL MEMBER, MS. ROSS: We still have the pictures up, because | know it - it looks like there’s

ATTORMEY, MICKEY STEVENS:  Not that 'm aware of.

COUNCIL MEMBER, MS. ROSS!  I'm sure that the building was insured?

ATTORNEY, MICKEY STEVENS: I’'m not sure about that.

COUNCIL MEMBER, VS. ROSS: Okay.

MAYOR SMITH: Any other guestions, Counselor, Mr. Taylor?

COUNCIL MEMBER, MR. TAYLOR: wWell, now -- now how leng has this building been vacant?
ATTORNEY, MICKEY STEVENS:  I'm notsure, it's been a while.

COUNCIL MEMBER, MS. ROSS: (Background speaking.) See it’s burnt.

ATTORNEY, MICKEY STEVENS: I'm not sure. I've just recently gotten involved in this so | don’t know
the history really,

COUNCIL MEMBER, MR. TAYLOR: it's always interesting to me that is -- is, you know, nohody ever

then --
ATTORNEY, MICKEY STEVENS: | understand - | understand what you're saying --

MR. TAYLOR:  -- weli, wait a minute - and then all of 3 sudden there’s a problem. | mean, this
building, | drive by this building quite often, never been in it, but I've drove by it quite often. This --

this - this buiiding it's been a mess for a while, for a while,
COUNCIL MEMBER, MS. ROSS: (Inaudible)

MAYOR SMITH: L agree. Any final comments, Counselor?

everybody.
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Case 4:13-cv-00259-JM Document 46-2 Filed 02/02/14 Page 33 of 34

MAYOR SMITH: Sure. Just pass it to our city attorney and he’lf pass it around.

} -- | would suggest—and V'm certainly not going to give a lawyer legal advice~but what our -
what our city attorney advised | think will probably be the best way to go.

50 anybody else wanting to speak on this particular address?
Thank you, Counselor.
I'm going to close the public hearing on the motion.

COUNCIL MEMBER:  Ross? Yes. White? Yes. Taylor? Yes. Robinson? Yes. Baxter? Yes. Foutch?
Yes.

(End of City of North Little Rock Council meeting.}
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Case 4:13-cv-00259-IM Document 46-2_Filed 02/02/14 _Page 34 0f.24

This document attached hereunto was prepared in accordance and within good faith by
Shawna Denise Gauntl-Hicks.

State of Texas County of %\M@ /
Onthis !! _ -dayoﬁ-im v, , & | , | certify, pursuant to Tex. Gov't Code

§406.014(c), that the preceding or attathed document is a frue, exact, complete, and
unaltered copy made by me of (description of notarial record), the original of which is held in
my custody as a notarial record.

i

Shauwna Denise ECuunit-Hicks
Notary Public, State of Texas

My Commission Expires 06/21/2017
610 Cedar

Maud, Texas 75567

(903) 276-1090

CEHAVIME DEMISE QAG-NTT—HiCI(s .
Marary Public, State of Taxas |

A

: oy,

RETT
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City Of North Little Rock, Arkansas
Office Of The City Attorney
“ A Main Sipee) | RO Bux 5757
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SO0 BTEITSE Fily (S0 3405341

Tywina € Byrd
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Assistun €ty Aoty

January 31, 2013

R.C. Livdahl C/O

Sunset Partners LLC

11420 Ethan Allen Dr.
Little Rock, AR 72211-2348

RF:  Exteriorand Interior Clean-Up of Gentlemen's Club 70.
Dear Mr. Livdhal:

I am in receipt of your letter dated January 29, 2013 concerning the above
structure which is scheduled for a condemnation hearing before the North Little Rock
City Council on February 25" 2013,

It appears from the your letter that you simply intend Lo clean-up the numerous
amounts of trash and garbage from the interior and exterior of the structure by placing
said itenis in adumpster, It is my interpretation of the Ordinances of the City of North
Little Rock that you do not need to obtain a permit for the dumpster for those specific
PUrpPOSEs.

However, any construction, remadeling, repairs or demolition to the structure
and permanent fixtures would be outside of your request and you would have to obtain
any necessary permits from the Planning Department, Itis my upderstanding that since
the structure has been Red Tagged no construction or remodeling permits should be
issued at this time without approval of City Council.

1f you desire to demolish the structure at this time you can obtain a Demolition

Permit without City Couneil approval before the condemnation hearing if you can
present to the Planning Department proof of ownership of the structure.

Sincerely,

William M. Brown

Assistant City Attorney for North Little Rock

Exhibit D

ADD 1013

384




ADD 1014



owner may sit with the City and work out a rehabilitation agreement or the owner may appeal the
deeision,

INTERROGATORY NO. 10: Please define the following terms used in Resolution NQ.

8272 as you believe they apply o the Property and list cach and every condition fai:t,or
circumstance that supports the application of cach term to the property and list each item of
evidenes which supports these findings that you considered prior o your vote to condémn the
Property:

(a) Run down

(b) Dilapidated

e} Unsightly

(d) Dangerous

(2) Obnoxious

() Unsafe

(&) Not fit for human habitation

(h) Detrimental to the public welfare

RESPONSE: Defendant objects o this Interrogatory because it is overbroad and not

reasonably calculated to diseover evidence admissible at tnal, Without waiving this objection,
see Response to Interrogatory No, 1. Defendant defines the terms as follows:

{(a) Run down ~ Uninhabitable

(b) Dilapidated — Uninhabitable

(¢) Unsightly - Visually obnoxious

{d) Dangerous — Means for someone or something that is not familiar with the property

thiet could allow them to wandor onto or into the propertyand become infured
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(e) Obnoxious — See above definitions

(f) Unsafe -~ Sec “dangerous™

(g) Not fit for human habitation — See “dangerous™ and “unsafe”

(h) Detrimentai to the public welfare - See “dan gerous,” “unsafe,” and “not fit for human
habitation™

INTERROGATORY NO. 11: Please list and describe each item of evidence that Vo

considered prior to your vote to condemn the Property which supports the finding that the
_property constitules a serious

(a) Fire hazard

(b) Health haward

RESPONSE: N/A, See Response to Interrogatory No, 1.

INTERROGATORY NO. 12: If the determination that a property is a firc hazard is

based on issues with electrical wiring, did you consider the fact that the electricity was riot
connected to the property prior ta vour vote 1o find that the property is a fire hazard?

RESPONSE: N/A. See Responsc to Interrogatory No. 1.

INTERROGATORY NO. 13: Pleasc list and describe each item of evidence condition,

fact, and circumstance you considered prior to your vote which supports your vote finding as
stated in Resolution No. 8272 that “immediste actions” were necessary, that “There is a great

N

likeliliood that the surrounding property may be destroyed by fire ot ginating from” the Propeérty;,
discase,” that the property is a “menace to abutting properties,” and that the property was an
‘immediate threat to public health or safety,

RESPONSE: N/A. See Response to Interrogatory No. 1.

Exhibit E
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it to no longer be a nuisance, the property must meet all standards the City has in place in its
building maintenance code.

INTERROGATORY NO. 25: Please list all Tawsuits to which you have been a party

within the [5st five (5) vears, Pleass inichide the names of the other parties, date filed, court and

RESPONSE: In addition to the present suit, to the best of my knowledge I have been 4

party to the foll nwin'g lawsuits within the last five (5) years

(a) Lyneh, et al. v. Sigdole, et af,, 1-24-13, Pulaski County Cireuit Court, 60CV-13-360,
pending; and
(b) Gilbers v. Joe Smith, 4-2413, Pulaski County Cirenit Court, 60CV-13-1751,
dismissed,
Separate Defendant retains the right to supplement any and all responses as discovery
progresses.

Respeetfully Submitted,

o

Deniel 1. MeFadden (2011033)
Assistant City Autorney

300 Main Street

PO Box 5757 |
North Little Rock. Arkansas 72119
Voice: (501) 975-3755
Fax: (501) 340-5341
Email: dm efhddmw}-narthfiitti‘*;-:r-'ucl_v:.z’n"_.-g.hjf
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= CERTIF,

ICATE OF SERVICE

1. Daniel L. McFadden. do here
deﬂSllC‘d Into the U, S. nitail, postage prep

Mickey Stevens _
Attorney for Plaintiff
P.O. Box 2163
Benton, AR 72018

by ceriify that a copy of the foragoing pleading wus

aid on this 4™ day of November. 2013, addressed 1o

>

. 'Daui.c;l L MéFadden
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ADD 1018

389




ADD 1019



recommendation to the head of Code Enforeement and they decide to figve forward
or not. It will be placed on the City Council agenda, -and the Couricilimen will

determine whether or not 6 vote in favor of the condemnation. The Code

‘Sponsors all condemnation actions. Tt is read and reviewed and then there is &
determination.

G. Murry Witcher- If the Code Enforcenient Department cannot work wi th the property
owner to bring the property back into compliance wi th building and health codes,
they make a ré¢ommendation to the Council in leave of the Mayor to condeins the
property. The condemnation process is supported by letters supplied by Code
Enforcement, as well as photographs provided by them. Aldermen may also visit the
property to view the exterior. The hearin g is heard for the property owner to plead
their case and then the Aldermen cast their individual votes to condemn the propesty
Or not.,

H. Charlic Hight: Aldermen arc notified of property considered for condemmnation by
Code Enforcement when they reveive their packet for upcoming City Couneil
‘mectings, then there is a public hearing before the Council. There are pictures
displayed at the hearing and testimony is heard. The Aldermen then determine
whether or not to condemn the property. Based on the hearing, the Aldérmen may
withhold the condemnation action or vote in favor of it

INTERROGATORY NO. 8: Please define the following terms used i Resolution NO.

8272 as vou believe they apply to the Property and list each and every condition; fact, or

ADD 1020
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‘circumstance that Suppoits the application of each term to the property and list cach item of
evidence which supports these findings that you considered prior to your vote 1o condemn the
Property:

(2) Run down

(b) Dilapidated

(¢) Unsightly

(d) Dangerous

{e) Obnoxious

{f) Unsafe

(2) Not fit for humdn habitation

{h) Detrimental to the public welfare

RESPONSE:

A. Debi Ross: Defendaat objects to this Interrogatory because it is overbroad and ot
reasonably calculated to the discovery of admissible evidénce. Without waiving thiy
objection, Defendant defines the terms as follows:

4. Rundown - Propesty not kept in 4 habitable vondition

b. Dilapidated -- Property that the owiter has failed t0 keep in acceptuble
condition

© Unsightly ~ Property that has not been maintained in ‘a safe and .hc;ai-chy
condition that decreases the attractiveness and property wvalues of 2

neighborhood

25
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o0

Obnoxious ~ Overall condition of a property that has the potential for roderits,
drug activity. and unsanitary conditions
£ Unsafe — Possibility of fire, drug aetivity due to vagrants, injury, lack of
‘structural suppornt
g Not fit for human habitation - Should fieit be oceupied hecause someone can't
safely live fzn';i_prépé:'rty or occupy the space
h. Detrimental to the public welfare — The opportunity for drug activity,
vagrants, decrease of property values of surrounding  properties. and/or
possibility of fire
B. Beth White: Defendant objects to this Interrogatory because it is overbroad and riet
reasonably caleulated tw the discovery of admissible evidenee. Without ‘waiving this
objeetion, Defendant defines the terms as follows:
a. Rundown — In poor condition
b. Dilapidated - In very poor condition

Unsightly - Visually detracting from everything sround it

o

d. Dangerous — Probable and unsafe conditions

¢ Obnoxious- Bl stantly offensive

£ Unsafe - Dangerous

Not fit for human habitation - People not able to be safe in the dwelling

h. Detrimental to the public wélfare - In this instance, one dilapidated property

has'a negative impact on the community

%
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Linda Robinson: Defendant objects to this Interrogatory because it is overbroad and

o

not reasonably calculated t6 the discovery of admissible evidence. Without waivig
this objection, Defendant defines the tenms 45 follows:
a. Run dowr — Pro perty in dire need of work, unlivable, not fit for habitation
b. Dilapidated ~ Not fir for habitation and needing wotk
‘¢ Unsightly —~ Here, trash, debris, and other things scattered throughout, walls
and ceiling needing repair
d. Dangerous— Hazardous if allowed t6 remain in the same condition
¢. Obnoxious ~ Here, all the trash léft in the structure, including paint buckets
and chemicals

f Unsafe - Unlivable, dangerous

h. Detrimental to the public welfare - Unsafe
D. Maurice Taylor: Defendant objects to this Interrogatory besause it is overbroad and
ot reasonably calculated to the disedgvery of admissible évidence. Without waivi ng
this objection, Defendant defines the tetinis as follows:
. Rundown — Trashy, evidence of leaking roofs, materials 3f'alfling from ceilings,
ne utilities connected to'a building
b. Dilapidated - See *fun down.” also rotting,
¢. Unsightly -~ Not pleasing on the eyes, ‘trashy. evidence of leaking roofs.
exposed installation. ceiling tiles falling
d. Dangerous — Not fit for human habitation

€. Ubnoxious — See “yun down™

27
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f. Unsafe - Not it for human habitation
8. Not fit for human habitation — Dangerous and unsafe
h. Detrimental 16 the public welfare ~ Dangerous, unsafe, and not fit for husisn
habitation
E. Steve Baxter: Defendant objects to this Interrogatory because it 18 overbroad and not
reasonably caleulated to the discovery of admissible evidence. Without waiving this
objection, Defendant defines the terms as follows:
2. Run down— Not in 2 one hundred percent serviceable condition
'b. Dilapidated - Worse than run-down
. Unsightly - Not visually appealing
d. Dangerous - Life threatening or cause serious injury to human Jife
. Obnoxious - Offensive by any of the five senses
£ Unsafe~ Conditions which would cayse | njury to humian fife
& Not fit for human habitation — 1 probably wouldn't let my dog live there
b, Detrimental 1o the public welfare — Placi ng in jeopardy the general public
F. Bruce Foutch: Defendant objects to this Interrogatory because it is overbroad 4nd not
reasonably calculated to the d iscovery of admissible evidence. Without waiving this
objection, Defendant defines the terms as follows:
2 Run down — Appears to be abandoned and no upkecp is on ‘the interior or
exterior
b. Dilapidated — In disrepair and doesn’t appear any altempls to remedy have
been made

o Unsightly - Peor image o surrounding areas

28
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h.

Dangerous — Unsafe. potential for harm or injury
Obnoxious = See responses to “‘run down' and “dilapidated”; an eye <ore
Unsafe — See response to “dangerous™

Not fit for human habitation — Extreme disrepair makes it not fit for people to

live

Detrimental to the public welfare — Criminal use, harming property values

G. Murry Witcher: Delendant objects to this Interrogatory because it is overbroad and

vote, and did not participate in ahy vore. Withowt waiving this objection, Defendant

defines the terms as follows:

Run down - Absence of maintenance to be in such a state to be unsightly and

dangerous

Dilapidated — Unkept, dangerous, not habitable, not fulfilling requirements for

plumbing and electrical codes

Dangerous - Joints falling and building not being properly sceured to keep
vagrants from utilizing it

Obnoxious — Personally repusivie

Unsate — Strivcturall v ursound

Not fit for human habitation — Dirty and does not provide for sanitary

inhabitants

Detrimental torthe public welfure — See provious definitions above
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H. Charlie Hight: Defendant objects to this Interrogatory because it is overbroad,
Without waiving this ebjection, Defendant defines the terms as follows:

a. Run down — Worn out: the appearance of the building has not heen
maintained in this case

b. Dilapidated - Out-6f-date

¢. Unsightly— Need for repuir

d. Dangerous — The inside conditions made it hazardous for physical well-being
‘and health

¢. Obnoxious ~ Ugly

f. Unsafe— Not safe té be around
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to be in or living at the time
h. Detrimental to the public welfare — To the community, it is a hazard: here,
‘homeless people or vagrants could live in it, animals could live in it. it was not

improving the appearance of the community, and it did not make it & good

place to live

considered prior to your vote to condemn the Property which supports the finding that the

propeny constitutes a serious

(a) Fire hazard

(b) Health hazard

RESPONSE:

A. Debi Ross:

EXHIBIT F

ADD 1026

397




CERTIFICATE OF SERVICE

. Daniel L. McFadden. do hereby centity that a copy of the foregoing pleading was
deposited into the LS. mail. postage prepaid on this 4™ day of November, 201 3, addressed to;

Mickey Stevens
P.0. Box 2165
Benton, AR 72018
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b. Metropolitan v. City of Noith Litile Rock, et ul., April 25, 2012, Pulaski
County Cireuit Court, 60CV-12-2011, disrissed.
‘G. Mury Witcher:
a. Lasseigne, et al. v, City of North Little Rock. et ai.. filed on or about January
2. 2012, Pulaski County Circuit Court, 60CV-1 15953, settled.
‘b. Metropolitan v. City of North Little Rock et al., April 25, 2012, Pulaski
County Cirevit Count. 60CV-12-2011, dismissed.
H. Charlie Hight:
& Lasseigne, et al, v. City of North Litle Rock, et ul., filed on or about January
2,2012, Pulaski C ounty Cireuit Court, 60CV-11 «5953, settled
b Metropolitan v. Ciy of North Little Rock, et . April 25, 2012, Pulaski

County Circuit Court, 60CV-12-201 1, dismissed.

Scpatate Defendants retain the right to supplement any and al responses as discovery
progresses,
Respectfully Submitted, _

M .
P | -

" Daniel L. McFadden (2011035)
Assistant City Attorney

300 Main Street

PO Box 5757

North Litle Rock, Arkansas 72119
Voice: (301) 9753755
Fax: (201} 5340-534) .
Email: dmefadden @ norihlitierock ae sov
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CERTIFICATE OF SERVICES

I hereby certify that I served a copy of Appellant’s Addendum by personal delivery
to Marie Bernarde Miller, Deputy City Attorney, North Little Rock, Arkansas on
this dayof ,2020. A copy has also been
delivered to the Circuit Court on the same date.

- Y —

/}V«/‘;d/ Lltan

Mickey Stevens
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