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COMMONWEALTH OF KENTUCKY
, FRANKLIN CIRCUIT COURT

DIVISION I

CIVIL ACTION NO 21 CI 00461

aE
COUNCIL FOR BETTER EDUCATION INC e! 111 PLAINTIFFS '0l
v E
HOLLY M JOHNSON, in her official capacity as Secretary 1
ofthe Kentucky Finance and Administration Cabinet, er a! DEFENDANTS 2

8
and ;

THE COMMONWEALTH OF KENTUCKY <
ex rel Attorney General Daniel Cameron, :1 a] Q
and AIQA McNEARY and NANCY DEATON INTERVENING DEFENDANTS D

H

OPINION AND ORDER

This action is before the Court on Cross Mononsfor Summary Judgment under CR 56

The Plaintiffs are the Council for Better Education, inc (5 non profit entity composed of Various

school districts and school officials who promote public education), the Warren County and

Frankfort Independent Boards of Education, and several parents of public school students I

Plaintiffs seek declaratory and injunctive relief on their claims that House Bill 563, as enacted by

the 2021 General Assembly violates §§3 59 l7l [83 184 and 186 ofthe Kentucky Constitution

Secretary Holly Johnson of the Finance and Administration Cabinet, and Commissioner Thomas

Miller ofthe Department ofRevenue, who are charged with administering House Bill 563, are the

nominal defendants The Attorney General has intervened to defend the constitutionality of the

challenged legislation, and the Court has granted the motion of various parents and guardians of E

school children who seek to obtain financial assistance from the Bill, to intervene as Defendants ;

. Plaintiffs will be collectively referred to as CBE or the Council §
1 EXHIBIT °
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l

I
l CB1! has filed a Motion for Summary Judgmenl, and the Attorney General and Intervening gt oa
‘, Defendants have filed cross motions The Court conducted oral arguments on September 16, 2021, Z

Nt a
l and the case is now submitted to the Court for decision g

“a.

l, Atter careful consideration of the record, the Court GRANTS Summary Judgment under E
(a

CR 56 on the Plaintiffs claims that House Bill 563 violates §59 and §184 of the Kentucky g

l ‘7’
‘ Constitution The Court finds that there are potential disputed issues of material fact on the E

Plaintiffs’ claims under §3, §l71, §183 and §186 of the Kentucky Constitution, and therefore §
a

DENIES the Motionsfor Summary Judgment on those claims Likewise, the Court DENIES the E
a
it

Motionsfor Summary Judgment of the Attorney General and the Intervening Defendants on the g
M]

defenses they have asserted The reasons for the Court’s rulings are set forth more fully below

FACTUAL AND LEGAL BACKGROUND

House Bill 563 was enacted by the 2021 General Assembly to provide greater options for

school children in Kentucky to obmin educational services, including financial assistance to pay

tuition to private schools (for those children who reside in designated geographic areas with a

population over 90,000) The stated goal of the legislation is “to give more flexibility and choices

in education to Kentucky residents and to address disparities in educational opportunities to

students ”I The legislation provides financial assistance in the form of Education Opportunity

Accounts (EOAs) funded by tax credits to families with children in both the public schools (the

conunon schools” required by the Kentucky Constitution) and private schools It provides for

financial assistance to pay for supplemental educational programs such as test prcparatron

tutoring, computer hardware and software, and other educational services to supplement the S
oa

educational opportunities available to all children in the common schools, and to children enrolled g

Q
8
E

12021 Ky Actsch 167 Sections §
0

2
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1

‘r
(l in private schools The legislation, in some circumstances, provides for financial assistance for g

3
public school students to pay out of district tuition to attend another public school district as a :

‘ mi a
‘ non resident student The portions of the legislation that allow public school students to transfer, g
i iii
1 without penalty, from their district of residence to another public school district where they do not :4 <

D

reside, have not been challenged and are not at issue here 3 g

3
The private school tuition assistance that is a key component of the legislation has strict E

a,
geographic limitations on its availability It provides that “students that are residents of counties g

l aa.
with a population of ninety thousand (90 000) or more as determined by the 2010 decennial report E

3
of the United States Census Bureau, shall be permitted to use funds received through the EDA g

111
program for tuition and fees to attend nonpublic schools ”4 The stated justification for this

geographic limitation on private school tuition assistance is that students in these counties have

access to subsmntial existing nonpublic school infrastructure and there is capacity in these counties

to either grow existing tuition assistance programs or form new nonprofits from existing networks

that can provide tuition assistance to students over the course of the pilot program ”5 The

legislation then references Section 17 of the Act, Much calls for future evaluations ofthe program

to assess its effectiveness and scope 6 of course, all legislation is subject to revision with each

annual session of the General Assembly, and so the promise of future wevalualion under Section

17 cannot cure any constitutional defects in the legislation as enacted

At the Court’s request, the parties reviewed the publicly available data concerning private

schools that are elutently operating in Kentucky, and they filed a Stipulation on September 28,

2021 that mcludes an Exhibzt listing these schools For example, in Franklin County (population 3

T:

I 2021 Ky Acts Ch 167 Sections 1 4 2
‘ 2021 Ky Actsch 167 Section 7(2)(b) g
5 It
a [a ga.a

3
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i 49,285) there are three schools (Frankfort Christian Academy Good Shepherd School and w
2a

‘ Capital Day School) that are available to families who seek a private education option All three 2
e

‘ E
‘ Franklin County private schools are excluded from the private school tuition assistance provisions §

r h A t 7 "ao t is ci E
, The stated reason for the population based classification is to ensure eligible counties have i

V“substantial nonpublic school infrastructure" and that those existing private schools have capacity é
a

, “to grow existing tuition assistance programs” 8 Hardin County, With a population of l 05,000 has Q
‘ vsa.

only three (3) existing non public schools, While neighboring Nelson County, with a population of g
2

43,437, has five (5) existing non public schools Yet tuition assistance is provided in the bill for g
u]

students in Hardin County, but not for students in Nelson County

The legislation establishes a relatively elaborate system of privatizing the allocation of the

tax credits to privately operated “account granting organizations” (or “AGOs”) that are approved

by the Department ofRevenue (DOR) These AGOs accept funding from taxpayers, who, in turn

will receive a virtual dollar for dollar credit on weir income tax liability to the Commonwealth of

Kentucky 9 Thus, the taxpayers (both individuals and business entities) who make a $10 000

payment to an approved AGO will receive almost $10,000 credit on their income tax liability In

essence, the Commonwealth simply forgives the income tax liability it is owed by the taxpayer, in

exchange for the taxpayer’s funding of a private AGO The tax debt to the Commonwealth is

extinguished to the extent of the ciedit The tax revenue of the Commonwealth is diminished by

the amount of the payments to the AGO The amount of mcome taxes collected for the general

- a_—___ g
7 Stipulation 9/28/21 ExhibitA 3
5 2021 Ky Acts ch 167 Section 7(2)(b) g
9 The tax credit is limited to ninety five (95%) ofdue total contributions made to an AGO, except as provided in 3
subsection (4) ofthis section ” The tax credit is also capped at one million dollars 2021 Ky Am ch 167, Section E
16(3) However subsection (4) provides that the tax credit can be made over four (4) years and carried forward in E
which case the allowable credit is increased to ninety seven (97%) percent for each tax yeai Id 2

o
4
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l
l obligations ofgovemrnent will be diminished by $115 million over the five tax years covered in g

8
I the legislation '“ The A605, in turn, will distribute the money ieceived from the tax credits to a

ina
i students and families in the form of Educational Opportunity Accounts (EOAs) The families of §

‘ ii:
1 these students can spend the tax credit money on approved educational expenditures for the 2

<n
purposes set forth in the bill g

‘1The Department of Revenue may audit AGOs for compliance With the tax provrsrons of E
a?i .—

the Act, apparently state expense ‘1 But under Section 15(4) of the legislation, “[a]n education gi aa
service provider shall not be required to alter its creed, practices admissions policy, or curriculum E

l a<
in order to accept payments from an BOA ” Accordingly, the funds can be paid to schools that E

“J
exclude children with learning disabilities, and educational providers can discriminate on any basis

they choose, and still receive BOA funds It appears education providers are exempt from all of

the safeguards and accountability measures that the legislature has enacted that apply to public

schools

The legislation is designed to assist low and moderate Income families in obtaining private

educational services, but the generous income limits ofthe Act provide for subsidies to families in

the high income category The income limits for participation are found in the statute’s definition

of “eligible student"12 That definition ties eligibility to income levels calculated based on

requirements for participation in the free and reduced school lunch program funded by the U S

Department of Agriculture Eligibility is capped at “175% of the amount of household income

necessary to establish eligibility for reduced price meals based on size of household” under the

S:h.“ S
W To the extent that the Taxpayer makes a payment to the AGO in the “form ofmarkctable securities", the Taxpayer §
could receive the additional tax benefit of avoidance of capihl gains taxes, which foreseeably could allow the .2
Taxpayer to receive notjust a dollar for dollar credit on his income tax, but to receive more my: a dollar oftax 8
benefits for each dollar paidtc the AGO Sec 2021 Ky Am ch 167 Section 9(4)(b) °
” 2021 Ky ACE ch 167 Section 13 Q
'2 2021 Ky Acts ch 167 Section 5(6) E

o
5
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i U S D A guidelines for the school nutrition program ‘3 Applying this standard, a family of four, E
a

i with income of $85,793 00 in annual income, will qualify for these subsidies for private g
a

educational services, including the payment of private school tuition for students who live in the g
55

‘ geogra hic areas desi steel for such aid 1‘ Once a student is initiall acct: ted into the BOA °1 p an y p 2
a

program, the legislation then allows for continued eligibility for benefits for families with income Ei,
it' of up to $122 562 00 (250% of the amount of household income necessary to establish eligibility I;
=9

1‘ for reduced price meals under U S D A guidelines) ‘5 §
isa:

By contrast, the median household income in Kentucky in 2019 was $50,589 00 ‘5 Thus, 3
‘ 3

under the provisions of this legislation, non BOA families with the median household annual E:
“.1

income of under $50,589 00 will be paying income taxes on all of their income and paying all the

educational expenses oftheir children, while families with incomes up to $122,562 00 will receive

private tuition subsidies, paid for by tax credits to the funders of the A605 (who are allowed to

opt. out of income taxes to the extent of their payments to the A605)

The ‘ donor” taxpayers who take advantage of this tax credit are taxpayers who, by

definition, are unwilling to make charitable donations to support the laudable goals of this

legislation Rather, these taxpayers are engaging in a tax transaction they are paying the funds

(which they already owe in tax liability to the state) to private A605, in exchange for a tax credit

'3 HE 563 Section 6(6)(a) For more information on the guidelines used in the legislation to determine aid eligibility
also See Annual Update of the HHS Poverty Guidelines 85 Fed Reg 7 732 (Feb 1 2021) Child Nutrition
Programs Income Eligibility Guidelines 86 Fed Reg 12 594 (Mar 4 2021)
https //www govinfu/cunteni/pkyFR 2021 03 o4/pdf/2021 004452 pdf (In: eligibility levels referenced in the
statute based on 1.1 SD A eligibility for reduced lunch program is $49 025 (130% offederal poverty guidelines from
Federal Raglsler), the eligibility for private school tuition is keyed to that figure 175% 0f$49 025 $85 792 250% g
0f$49 025 $122 562) °
” The counties with populations exceeding 90 000 include Jefferson, Fayette, Kenton, Boone Wanen Hardin, §
Daviess and Campbell See .ExhzbltA to Stipulation of 09/28/2021 8‘;
‘5 2021 Ky Acts ch 167 Section 8(9) See also Section 14(3)(b) ANACl' relating to education HE 563 21 Reg 3
SSS (Ky 2021) Kentucky QuickFaots US CENSUS BUREAU g
https llwww census gov/quickficls/fact/table/KY/PSTMSZ19(last visitedOct 7 2021) m»
‘5 QuickFaets Kentucky U s Census Buleau, https l/www census ov/quicldacts/fact/tableKY/DICI 10219 g

0

6
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i
1 that eliminates their income tax liability to the extent of the payment This tax transaction cannot g

a

i accurately be characterized as a “donation ” z
aa

‘ Under current [and prior) law, all taxpayers can make donations to non profit charitable g
{A

1 educational programs, and to any other charity, and to deduct all such donations from their gross :
a
a

income In contrast, the taxpayers who will participate in this tax credit program are, by definition, E
n

I V
taxpayers who are unwilling to make such donations for the standard deduction available to all '59:

0:
i taxpayers The taxpayers who will fund this program will pay the money they already owe to the Q

aa:
Commonwealth in income taxes to private AGOs, in lieu of paying their tax liability In E

a<
establishing this program, the legislature has essentially taken an account receivable to the g

in
Commonwealth of Kentucky, assigned it to these private A605, and forgiven the taxpayer’s

liability to the state

While the Attorney General and Intervenors repwtedly refer to this re assignment of tax

liability from the government to a private AGO as a “donation” of ‘ private funds”, this description

of the funding mechanism mischaraoterizes the true nature of the transaction The fundtng for this

program is 100% raised from the state’s levying of the income tax This funding is completely

dependent on the coercive power of the state to collect that our The legislation simply allows this

favored group of taxpayers to re direct the income taxes they owe the state to private AGOs, and

thereby eliminate their income tax liability There is nothing “private" or “charitable ’ about the

funding of the AGOs, and this funding mechanism is not a “donation” in any meaningful sense of

that word that connotes a voluntary contribution of personal or business income These taxpayers

ate not donating their own money to AGOs they are taking the money they owe to the state in S
a9

income taxes, and re directing it to the AGOs, as authorized bv this legislation This distinction is g

Q
S
S

a?
oa_
O

7
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; critical in applying the provisions of the Kentucky Constitution that govern taxation, and funding 5

of an efficient system of common schools " Ky Constitution, §§17I, 183 184 and 186 E
a:

i The Attorney General and Intervenors rely heavily on the U S Supreme Court decision of g

I Arizona Christian School Tuition Organization v Winn 563 U s 125 131 s or 1436 179 L Ed g

2d 523 (2011), which dismissed an establishment clause challenge to the Arizona tuition tax credit 3
‘ m

‘ program on the basis ofstanding The Supreme Court never reached the merits ofthe establishment %
‘3’

clause challenge to the Arizona statute, and dismissed the case on the grounds that the taxpayers Q
is

who brought the suit lacked the standing to sue The Supreme Court found that it was purely E

speculative that the tuition subsidies would adversely impact any individual taxpayer The g

Plaintiffs could not show a nexus between the challenged statute and any alleged non speculative “I

injury they would suffer, and thus they failed to meet the required minimum basis for taxpayer

standing under the doctrine ofFlastv Cohen 392 U S 83 88 S Ct 1942 20 L Ed 2d 947 ([968)

None of the issues that form the basis for the establishment clause challenge to the Arizona statute

are present in this case Here, the Plaintiffis seek enforcement of the unique provisions of the

Kentucky Constitution that govern taxation and education, which govern the legislature’s power

to shape tax and education policy in the Commonwealth The standing of Plaintiffs like these to

bring such claims was definitively decided in Rose v Councilfor Better Education, 790 S W 2d

H36 202 (Ky 1989) 17 Additionally, the language from the Winn case concerning whether the

Arizona tax credit is a private donation, or a public tax expenditure under Arizona law, has no

applicability to this case The Supreme Court’s characterization of the Arizona statute is based on

Arizona law and is limited to its relevance to determining standing to sue under Article III of the S

é

‘— a
'7 Ifthe s) stem ls not efficient, the local school board 5 duty is to make every effort to remedy that situation 2
Included in that responsibility is the filing ofthis lawsuit. The local school board and the Council have ajudicially A;
recogiizabie interest in a system of efficient common schools and we so rccomize and declare " g

8 O
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l U S Constitution in an establishment clause challenge Winn did nut address the merits of the g

l statute in any way that is relevant to the Kentucky Constitutional provisions before this Court é

DISCUSSION

l a
l I THE ACT S GEOGRAPHIC LIMITATION ON PRIVATE SCHOOL

TUITION ASSISTANCE VIOLATES SECTIONS 59 OF THE E
KENTUCKY CONSTITUTION AND THOSE PROVISIONS ARE NOT

1 SEVERABLE FROM THE ACT S REMAINING PROVISIONS Y
u.

A The 1161': Geographic Limitations Commute Special Legislation in Violation ofSection 3
59 Became Huey Benefit Only Particular Locales g

a
The Kentucky Supreme Court has recently refined the proper analysis of §59 claims to §

9
specify that “for analysis under Sections 59 and 60 the appropriate test is whether the statute 5

u.
0

applies to a particular individual, object or locale ” Galloway County Shaw’s Department v “I

Woodall 607 S Wild 557 573 (Ky 2020) Previously §59 was applied more broadly by the

Kenmcky Supreme Court to prohibit any classifications that the courts found to be arbitrary or

discriminatory The Court in Galloway County Sheriffs Department held that §59 review should

be more narrowly focused on whether the legislation is discriminatory in the more limited sense

of singling out a particular individual, object, or geographic location, for either disadvantageous

or favorable treatment Here, the singling out of a few counties with populations of over 90,000

for the lucrative benefit of tuition assistance for private schools, to the exclusion of all other

counties (even those with robust private school options for students), falls squarely within the

prohibition of §59

There is no doubt that the private school tuition assxstance provisions of the legislation

apply only to a very limited locale, defined by the Act as counties with a population ofover 90,000
E,

This limits private school tuition assistance to only eight (8) annuities, notwithstanding the fact that E
‘8

many other counties have accredited private schools that will be arbitrarily excluded from the g

program for no rational reason E

3
9
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1 The Attorney General and Intervenors have attempted to characterize the population based 5

’ restrictions of Section 7(2)(b) as a reasonable classification designed to enhance the efficient E
=

( implementation of the Act by limiting the tuition assistance program to geographic areas where g

2 there are existing private school options This rationale does not withstand even the most minimal g

‘ scrutiny There Is simply no rational basis to exclude counties like Franklin County, Nelson 3
on

County, and many others with a strong existing base of private schools from the tuition assistance %
as

program If the legislature had wanted to limit tuition assistance to counties with existing é
,.

accredited private schools, it would have been simple to do so Instead, the legislature chose an I:

arbitrary and discriminatory geographical classification (tied to population, not existing private g

school options) that excludes most counties and families, from the most lucrative benefit of the m

legislation As the Kentucky Supreme Court has explained, §59 was adopted to ‘prevent special

privileges, favoritism and discrimination and to assure equality under the law ’ Kentucky Harlan

Coal Co 1/ Holmes 872 S W 2d 446 452 (K) 1994) The classification contained in this Act

violates those principles

The classification drawn by the legislation in this Act is virtually identical to the geographic

classification struck down by the Kentucky Supreme Court in Universzty of the Cumberland: v

Pennybacker 308 S W 3d 668 (Ky 2008) There the legislature created a pharmacy tuition

assistance program and limited its application to students attending “an accredited school of

pharmacy at a private four (4) year institution of higher education with a main campus located in

an Appalachian Regional Commissmn county in the Commonwealth " Id at 684 The Kentucky

Supreme Court struck down the legislation because of its discrimination against students who 5.
9

attended pharmacy schools outside the favored geographic area As the Court explained, “the EU

General Assembly failed to treat equally all members of the pharmacy student class Only those ;

g
D

10
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l

l pharmacy students enrolled or accepted for enrollment at the planned UC Pharmacy School could §

l take advantage of this lucrative scholarship program This atprecisely the type ofspealalprzwlege g

i andfavonrzsm that Section 59 condemns ’ 1d at 685 (emphasis supplied) Here, the classification g

l was drawn based on an arbitrary population limit that has the effect of greatly limiting the g

geographic availability of the lucrative scholarship program”, in Pennybncker the classification g
no

was based on location of a main campus “in an Appalachian Regional Commission county” But %
a.)

the geographic limit is the same, as is the limitation to a particular object (conferring a tuition E
a

benefit on a limited class of students, to the exclusion of similarly situated students) E

In the Galloway Cnunty Shaw: Department case, the Supreme Court specifically re g

affirmed that Pennybacker was correctly decided I“ Here, the result must be the same Section I“

7(2)(b) ofthis Act arbitrarily limits the tuition assistance provision of the Act to a geographic area

encompassing only eight (8) counties, arbitrarily excluding students and families in 112 other

counties from this “lucrative benefit” with no rational basis

To illustrate the arbitrary geographic discrimination codified in this statute, families with

children enrolled in private school in Hardin County are eligible, but families with children

enrolled in private schools next door in Nelson County are excluded Families with children

enrolled in private schools in Fayette County are included, but families with children enrolled in

the Frankfort Christian Academy, Good Shepherd School or Capital Day School in nearby

Franklin County are excluded In fact, under the legislation as passed, the absurd situation could

arise that a family that resides in Frankfort would be denied tuition assistance to send their child

to Lexington Sayre School solely because they “are residents of [a county] with a population of a
a

[fewer than 90 000 people] ” A family mat lives in Woodford County would likewise be denied E

” Galloway Cami}! swim Department, supra 507 s w 3d at 573 n. 19 E

11 D
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l

i BOA private school tuition assistance if they enrolled their children in private schools in a
go

l neighboring Fayette County because they are not residents of Fayette County 19 E

This form of geographical and object based discrimination is prohibited by §59 of the g

i ii
‘ Kentucky Constitution As the Supreme Court stated in Pawn/backer “[t]l1us, however well :

‘1a
intentioned the [tuition assistance] legislation may have been as written [the statute] is g

Y
unconstitutional and cannot be implemented ’ Id at 685 g

a
K

3
B The Act 5 Geographic Limitations Create Discriminatory Trealmem in Educanonal 5

Opportunities 77ml VIUIfltE Rose 1/ Councilfor Better Education 3

E
.3

Moreover, this Court is mindful that it must decide the §59 challenge in this case in the 3

context of the underlying constitutional requirement to provide adequate and equal educational

opportunities for all children under §183, as required in Rose 11 Councilfor Better Educanim 790

S W 2d 185 (Ky 1989) One ofthe primary constitutional violations found by the Supreme Court

in Rose, was the geographic disparities in educational opportunities In this case, even if the

funding of a private school tuition with tax credits could pass constitutional muster, the blatant

geographic discrimination that limits such educational opportunity to children in the eight most

populous counties of Kentucky cannot Withsmnd even the most minimal constitutional sanitiny

As the Supreme Court found in Rose, “Kentucky’s children, simply because of their place of

residence are offered a virtual hodgepodge of educational opportunities ” Id at 198 This form of

geographic discrimination is prohibited under §59 and the discriminatory impact of this legislation

is exacerbated because it arises in the context of government action to fund educational services
. a

Rose established that the legislature cannot discriminate in the funding of public schools under g
a

§183; even if the legislature can fund private schools (a proposition that is vigorously contested in <3

E

'9 2011 Ky Ace ch 167 Section 7(2)(b) é
o

12
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i
this case) it certainly cannot pmVide for funding that discriminates against private school students 3

E

and families based on their place of residence consistent with §59 of the Kentucky Constitution :
m

The CourL in applying §59 in the context of legislation to create educational opportunities for all E

in
Kentucky children, must ensure that its interpretation of the special legislation prohibitions of {)59 E

a
are applied consistently with the requirements of adequacy and equity which govern state aid to g

Y
education By striking down the statute under §59, the Court avoids the potential constitutional a

a-

conflict under §l83, at least on the issue of the geographic limitation on private school tuition g

E
assistance E

{5
C The Act s Geographic Discrimination Cannot be Severedfrom the Remainder ofthe Act s E

Provisions, Which Cannot StandAlone Without the Uncansntunonal Limitations 3

The Anomey General and Intervenors have argued that the Court should employ the

severability statute KRS 446 090 to strike down the unconstitutional geographical limitation of

Section 7(b)(2) and re Write the statute to make the tuition assistance provisions of the statute

available statewide The Court must reject this invitation KRS 446 090 provides that

if any part ofthe statute be held unconstitutional the remaining parts
shall remain in force unless the remainingpm Is are so essennally
and inseparany connected Wilh and dependent upon the
unconstitutional part that it is apparent that the General Assembly
would not have enacted the remaining parts WlIhOul the
uncanmtunonalpart or unless the remainingparts standing alone
are incomplete and incapable ofbeing executed in accordance Wlfh
the intent ofthe General Assembly

(Emphasis supplied)

Ihe Court cannot take the radical step of re writing the statute in the manner suggested by

the Attorney General and the Intervenors The legislative record is abundantly clear that the tuition 3
aaa

assistance for this favored group of students and families in large urban areas is integral to the 3

overall scheme of the statute of the approved educational expenditures that are identified in E

Ei a.
O

13
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Section 7 of the Act, this private school tuition for students in the eight most populous counties in E

Kentucky set forth in Section 7(2)(b) is by far the most expensive item It is clearly central to the g
s:

overall scheme of the Act The Attorney General and Intervenors suggest that the Court extend g

this lucrative benefit by judicial flat to the rest of the state, rather than using the severability g

doctrine to simply eliminate this lucrative benefit This illustrates that the private tuition feature of g
m

the legislation is central to the bill, and the Court cannot re write the legislation to cure this %
0:

constitutional defect As the former Court of Appeals held in rejecting the severability doctrine in Q
,.

similar circumstances, ‘ [t]o remove only Section 4 would be like taking out the motor of an E

automobile which leaves the machine of no use We are quite sure that these other provisions g

would not have been enacted without Section 4; hence they too must fail” EngIe v Bonnie 204 “I

S WZd 963 965 (Ky 1947) Here, the Court is also quite sure that the other provisions of this

legislation would not have been enacted without the tuition assistance for private schools in the

eight most populous counties, nor would it have been enacted if the private school tuition

assistance provisions had been extended statewide Here, as in McGufi'ey v Hall, 557 S W 2d 401

(Ky 1977), ‘the portions of §10 we have held invalid are so essential to that section as a whole

that the remainder ofthe section could not stand Without them Hence §10 is invalid in its entirety ”

Id at 416 The same principle applies to this case

This Act was approved on final passage in the House of Representatives by the razor thin

vote of 48 47 ’0 With this one vote margin for passage, this Court cannot presume that the bill

would have passed without the unconstitutional section limiting private school tuition assistance

to the eight (8) designated urban counties, not can it presume the bill would have passed if that a

lucrative benefit was extended beyond the eight (8) counties ED
q

In Legislative Record, 3/16/2! See Imps ”app: legislature Icy gave/record/ers/hb563 hon! §
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In View of the one vote plurality vote (48 47) on the final passage in the House of 5

Representatives on House Bill 563, and the close vote in the Senate (21 15), the most logical E
L,

conclusion is that any material change in the bill would havejeopardtzed its passage Accordingly, g
a:

the severability provisions of KRS 446 090 cannot be applied to save the legislation The Court :
aa

finds that this legislation would not have passed without the unconstitutional provisions In these E
ea,

circumstances, “it is apparent that the General Assembly would not have enacted the remaining a
a.

parts Without the unconstitutional part’m, and thus the Court cannot sever the remaining parts of é
.\

the bill from the unconstitutional parts §
5
E

II THE ACT VIOLATES §184 OF THE ENTUCKY CONSTITUTION “a
WHICH PROVIDES N0 SUM SHALL BE RAISED 0R COLLECTED
FOR EDUCATION OTHER THAN 1N COMB/ION SCHOOLS UNTIL
THE QUESTION OF TAXATION IS SUBMITTED TO THE LEGAL
VOTERS

§184 of the Kentucky Constitution provides that “no sum shall be raised or Lallected for

education other than in common schools until the question of taxation is submitted to the legal

voters "22 Hate, applying the plain language of the Kentucky Constitution, the income tax credit

at issue raises a sum of money for private education outside the system of common schools That

it does so through a tax credit rather than a direct appropriation is not relevant; applying the plain

language of §134 The ”question of taxation” in this case, the income tax credit must be

“submitted to the legal voters” before it can take effect

Further, §184 also prohibits the legislature fiom allocating “any sum produced by taxation

or otherwzse for purposes of common school education” to any purpose other than “the common

schools, and to no other purpose ” Here it is apparent that the money produced by the tax credits 3
a

is designed, in part, for “common school education” Lt] the form of payment of out of district at:

E——___ g
2‘ K16 446 090 E

’1 Emphasis supplied 2
O

15
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I

y
tuition for nonresident public school students, and many other private educational services for 3

E
i public school students, as set forth in Section 7 of the Act Under the plain language of §184, such 5;
. «a

‘ sums “shall be appropriated to the common schools, and to no other purpose ” Accordingly, the g
“a,

3 allocation of the funding created by these tax credits to private school students is in violation of Q
4a

§184 Here, it is apparent that the money funding this program is produced by taxation through the §

7
creation of a tax credit But even ifthe funding is somehow characterized as not being directly the a

a:

result of the tax law the prohibition of {>184 extends to all funding of education by taxation or g
aan

otherwue" Accordingly, any such legislation is subject to a referendum ofthe voters before it can §
2

become effective g
m

The case law in Kentucky has been undeviating in holding that public funds cannot be

expended in support of private education See 2 g P011171 v Lewzs 269 Ky 680 108 S W 2d 671

(1937) Shermrd v Jefi'erson County Board ofEducanon 171 S W 2d 963 (Ky 1942) Farm”: v

Williams 655 S W 2d 4880 (Ky 1983) The question presented here is whether the use of the

taxation innovation employed in this case—the use of a tax creditgcan circumvent the plain

requirements of §184 that require for a voter referendum before the state can “raise or collect” any

sum for education other than in the common schools

While this legislation does not wIIect taxes for private education, it most certainly “raises"

the sums of money that fund the AGOs through application of the income tax law Moreover the

applicable provision of §184 requiring a voter referendum is not limited to collection of taxes It

states “No sum shall be raised g collected for education other than in the common schools until

the question oftaxation has been submined to the legal voters ” The Court can see no principled a
a

basis to hold that this term does not encompass the tax credit which raises the sums that fund the an
w

program E
‘3
z
E
D
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ir

; Can the constitutional requirement for a referendum of the voters be evaded through the E;
aa

mechanism of funding this program from a tax credit rather than by a direct appropriation of tax 2
I c
‘ dollars? The Kentucky Supreme Court has long insisted that compliance with our fundamental law g

i m
1’ cannot be evaded by elevating form over substance The law in Kentucky is well established that j

<a
‘ “[c]onstitutional provisions, whether operating by Way of grant of limitation, are to be enforced “g
‘ so

7
according to then letter and spirit, and cannot be evaded by any legislation which, though not in at;

new

terms trespassing on the letter, yet in substance and effect destroy the grant of limitation In g
aa:

appraising the validity of the statute we must look through the form ofthe statue to the substance 5
2

ofwhat it does The courts may not countenance an evasion or ev on an unintentional avoidance of g
in

our fundamental law Commonwealth v 0 Hurrah 252 S W.2d 385 389 (Ky 1953) The

Constitutional Debates discussed the fear mat the General Assembly would find ways to

circumvent the restrictions on the common school fund by taxation provisions

The Chairman, in section two, says that ‘ the interest in dividends of
the common school fund, together with any sums which may be
produced by taxation for purposes of education, shall be
appropriated to the common schools, and to no other purpose”, and
then, as if still afraid that the General Assembly may not be
sufficiently restricted, these words are added ‘Nc sum shall be
raised or collected for education except in the common schools, until
the question of taxation is submitted to the legal voters, and a
majority of the votes cast in favor of taxation ” When carefully
examined, it will be seen that this clause conflicts with the one

immediately preceding it If any sum raised by taxation is to be
appropriated to common schools, and to no other puipose, how is it
consistent to say in the next breath that a sum may be rarsed by
taxation for education and yet not be used in aid of the common
schools?

2 Debates Constitutional Convention ] 890 4471 (1890) (remarks of

Mr Beckner)
a
‘5

This tax credit requires legislation to amend the income tax statute and is thus subject to g

the requirements of {$184 There is no question that every dollar raised to fund the A005 is raised :
O

3
17
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l

l by the tax credits which must be authorized and approved by the Department of Revenue, and g

which will diminish the tax revenue received to defray the necessary expenses ofgovernment The a:

use of the disjunctive, “raised or collected”, demonstrates that it applies to the tax credit Even g
is

though that money, owed to the state, is not collected by the Department of Revenue, it is mined g

a
by the tax laws by virtue of the tax credits extended to taxpayers in exchange for their funding of S

if
the A605 Accordingly, this tax credit must be approved by the legal voters before it can take E

effect under the plain language of §184 See Sherrard v Jefiarsan County Board afEducanan é

supra E

3
III THE LEGISLATION RAISES IMPORTANT QUESTIONS °

CONCERNH‘IG UNIFORMlTY AND EQUALITY 0F TAXATION u
UNDER §3 AND §171 THAT CANNOT BE RESOLVED 0N
SUMMARY JUDGMENT

The Kentucky Constitution‘s extensive provisions governing taxation are based on the

underlying principles of uniformity and equality in taxation These principles are set forth clearly

in §l7l, which provides, in part

The General Assembly shall provide by law an annual tax, which,

with other resources, shall be sufficient to defray the estimated
expenses of the Commonwealth for each fiscal year Taxes shall be
levied and collectedfor public purposes only and shall be uniform
upon all property of the same class subject to taxation within the
territorial limits of the authority levying the tax and all taxes shall
be levzed and collected by general laws

(Emphasis supplied)

These principles of public purpose, uniformity and equality were explained during the

constitutional debates by Mr P P Johnston, the chair ofthe Convention’s Committee ofRevenue

and Taxation g

A certain amount of money must be raised to meet the expenses of the :
Smte If the buxden is borne equally by all it rests lightly on all

The only way to distribme the burdens ofgovemmcntjustly is to let the f
weight of taxation lest equally on all If all pay ajust proportion, the burden g

a.
O
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i
l

will be light
I am for broadening the basis of taxation and taking less out ofyour E

“ Pockets [to defray the expense ofgovernment] E
mi _

2 Debates Constitutional Convention 1890 2382 (1890) (remarks ofMr Johnston)
6:.

‘ Under the funding scheme for the AGOs and EOAS set forth in this bill, the income tax is 2
i <a

[awed by the state but the tax liability is collected by a private AGO (through Department of a
a:
‘1

Revenue approved donations” that qualify for tax credits) for distribution to families of children 5
m

‘ receiving education in private schools and from private educational service providers The é
ita

legislation essentially g1ves certain favored taxpayers the ability to opt out of the income tax, in E
(

exchange for paying the amount of their tax liability to the private entities designated by the 3
Lu

legislature While the purpose of this tax break is laudable, the means employed by the legislature

raise profound questions under the taxation provisions of the Kentucky Constitution

§i7l ofthe Kentucky Constitution also requires that all taxes “shall be levied and collected

by general laws ” It is difficult to see how a tax credit that allows a select group of favored

taxpayers to completely opt out oftheir income tax obligations, can be considered to be “a general

law ”

Likewise, §l7l provides that “[t]axes shall be levied and collected for public purposes

only It is difficult to see how the levying of the income tax, to the extent it is diverted through a

tax credit to private education expenses, can be considered to be “for public purposes only ” The

concern for the public purpose clause is heightened by the Kentucky Supreme Court’s decision in

Fanmn v Williams 655 S W 2d 480 (Ky 1983) where the Supreme Court invalidated a statute

providing for the distribution of books to private schools through the Department of Libraries 3
=c

There the Kentucky Supreme Court invalidated the law, and noted [t]he statute in question seeks :

E
S
{i
E
O
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l
‘ to evade constitutional limitations by a series of devices, which do more to point up the E

I constitutional problems than to avoid them ” 1d at 482 go
a

The factual record on these questions is not yet developed There are no affidavits or g

‘ depositions that shed light on the practical questions of how this legislation will be implemented i

and Whether it runs afoul of these constitutional limitations There is no expert testimony that g

1 explains the impact, if any, of this legislation on the overall funding of the common schools, the g
q

l SElzK funding formula, or the oversight and regulation of the tax credits (if any) to ensure é
y.

compliance With constitutional restrictions In the absence of a more extensive record, the Court 2

believes that summary judgment cannot be granted on the issues arising under §171, or §3, which g

prohibits payment of public money “to any man or set of men, except in consideration of public “1

services ” While the Attorney General and the lntervenors respond to these arguments by asserting

that the funds at issue are private donations, not public money, that characterization of the tax

credits is a disputed issue of fact and law, which cannot be decided in the absence of additional

factual proof and legal arguments

Regardless ofwhether the funding is labeled “public” or “private”, there can be no dispute

that these sums are being nosed through the taxing power of the Commonwealth, and thus are

subject to the referendum requirements of §184 But whether they also run afoul of §§3 and 17l

cannot be properly determined on the record presently before the Court

As the Kentucky Supreme Court held in Farmm v Willzams supra “[o]oe can argue, quite

reasonably, that this statute (and any statute) fiutheiing education is of public benefit, whether

selective or not Unfortunately, this approach begs the question, because the Constitution 3

establishes a public school system and limits spending money for education to spending it in public 5

schools” 655 S W 2d at 484 In this case, we have the question of whether a tax credit is the g
E

E
20
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J fimctional equivalent of an appropriation oftax dollars In Fannm the Court held that this question 3

, must be answered by looking to the substance of the legislation, not the form Id Is this tax credit :36

l
the functional equivalent of an appropriation of tax dollars? The Court must also address the g

I;

question ofWhether the tax credit set forth in House Bill 563 meets the constitutional requirements 3
i <a

ofbeing “levied and collected by general laws ” g

$
While the Defendants and Intervenois argue that the funding of the AGOs is limited to '5

private fimds that are exempt from these requirements, the Court believes that determination is a §

disputed area that requires further proof Here, the question is whether this legislation, in E
a(

substance, operates as an evasion ofthe constitutional limitations of §§3 and 171 of the Kentucky '60::

w
Constitution, which prohibit the expenditure ofpublic funds on private schools The Court believes

those issues are disputed, and thus require a more fully developed record

IV THE LEGISLATION RAISES IMIPORTANT QUESTIONS
CONCERNING THE REQUIRED/[ENT OF §183 OF THE KENTUCKY
CONSTITUTION AND §186 AS APPLIED 1N ROSE V COUNCIL FOR
BETIER EDUQiTION FOR ADEQUATE AND EQU'lTABLE
FUNDING OF THE COMlVION SCHOOLS WHICH CANNOT BE
RESOLVED 0N SUMMARY JUDGMENT

This legislation presents important questions under §183 of the Kentucky Constitution,

most significantly, whether it is consistent with the mandatory duty of the Kentucky General

Assembly to provide for “an efficient system ofcommon schools” that is adequately and equitably

funded as required in Rose v Councilfor Better Education 790 S W 2d 186 (Ky 1989) There

the Kentucky Supreme Court found systemic violations of §183 based on its finding that

‘ Kentucky’s primary and secondary education is inadequate and is lacking in uniformity ” Id at

198 The fimdamental ruling at the heart ofRose is ’5

Each child, every child in this Commonwealth must he proVided :
With an equal opportunity to have an adequate education Equality g
is the key word here The children of the poor and the children of E

8
o

21
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l

l the rich, the children who live in the poor districts and the children 3
who live in the rich districts must be given the same opportunity and E

l access to an adequate education g
a:a

I 1d at 211 (emphasis in the original) 2

l The question presented here is whether the funding of a parallel system of private 5
a
1

educational services, that will serve the needs of a few select children, in both public and private E
0

schools, to the exclusion of the vast majority of both public and private school children in the z
ina,

Commonwealth, is consistent with the obligation to provide for “an efficient system of common g

.;
schools” and whether it meets the obligation adopted in Rate to provide that opportunity for an g

S

adequate education for every child Likewise, §l86 of the Kentucky Constitution provides that g
0

“[a]ll funds accruing to the school fund shall be used for the maintenance of the public schools of w

the Commonwealth, and for no other purpose ” Here, there is a dispute overwhether the tax credits

that fund the A605 should be considered as part of the school fund within the meaning of §186,

and are thereby limited to the sole purpose of maintenance of the public schools

The Constitutional Debates were clear that the intent of §186 was to ensure that funds the

legislature designated for education would be held inviolate for the common schools Likewise

§184 provides that “[t]he interest and dividends of said hind together with any sum which may be

produced by [Marian or otherwzse for the purposes of common school education shall be held

invwlarefar the purposes ofcommon school education " (emphasis supplied) The Constitutional

Debates shed great light on the purpose offliesc provisions

‘1 am not afraid to trust the Legislature, but if we are going
to guarantee funds to educational purposes, let us guarantee all of

them The old Constitution says or otherwise," which includes the
tax on billiard tables, playing cards, etc , all ofwhich is secured by E
the Constitution Ifwe are gomg to make the school fund sacred by e
Constitutional piovision, let Us make it all sacred Why leave out the .3
words or otherWISe and say only by taxation when there is so S
considerable a hind flom other sources that goes to common school 5
purposes? If we are going to guarantee its integrity so that the 5

n.
O
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l
[ General Assembly shall never disturb it, or appropriate it to any 3

other purpose, let us do it We have now in the section, as it stands, E

that guarantee I do not want the common school fund taken for the Z
l purposes of normal schools I do not want any of it taken for any 5

college or any other thing, except the common schools Will not the g
1 people of the State have the advantage of every dollar of it? It is a a;

; sacred fund and held so by our fathers in the Constitution of 1849 Q
and we are here guaranteeing its inviolability, that it shall not be a

diverted for any other purposes, and I say let us provide that all of it a
shall be held so g

u.

2 Debates Constitutional Convention 1890 4575 (1890) [remarks of Mr 3
Beckner) E

E
The legislation is clear that both public and private school students are eligible for 3

a4

assistance through EOAs that are administered by A005 2021 Ky Acts ch 167 Section 7 Public g
In

school students can use EOA funding to pay nonresident tuition to attend a public school outside

their district, or to pay for other private educational services identified in the Act (e g , tutoring,

test preparation, computers, and other approved services) This raises the specter of a two tiered

system of public school financing, with one small group of students obtaining the benefits of

funding through EOAs, and the rest ofthe children remaining completely dependent on the funding

allocated to the common schools from the legislature and the local school boards Such a two tiered

funding system raises serious questions about compliance with §183, as interpreted and applied in

Rose

A system of subsidizing private educational opportunities for a small group of students has

the potential to exacerbate inequality in educational funding, and to undermine the required

uniformity in educational opportunity that was mandated in Rare While the proofmay Show that

this system would merely supplement 3 fully adequate state system, as contemplated by Rose” 3

the proof could also Show that the additional fu-ianciel assistance provided by A605 to a few select .2

5
§

23 Id at 21 l 12
§

0

23

Entered ZLCIJXMEI ID’DS’EHZI Amy Feii‘hmm Finnish]: Circuit Clerk



l
Entered 21 CI [10461 lDffiSFZDH an} Feldmim Fri Milli“ Circuit Clerk

l

l

i children is simply a stop gap measure to address a systemic inadequacy in the funding and §

9:
1 operation of the common schools 2

aN
Ruse provided that supplemental efforts to enhance education are allowed (even g

l- in
encouraged), so long as all children are provided the basic right to an adequate education, as Z

.1a
defined in Rose 3’ Whether the state has met this critical threshold is a question that is not resolved g

a:
v

on the record before this Court If the state fails to reaCh this threshold then efforts to enhance the 5
m

educational opportunities for a small portion of children, in public and private schools, raise Q
,.

questions of adequacy and equity under Rose E
a4

Certainly the provisions of the legislation that extend EOA funding through AGOs to a g
“I

select group of public school students could potentially conflict with the mandate of Rose that

“common schools shall be substantially uniform throughout the state”, that “common schools

shall provide equal educational opportunities to all Kentucky children regardless of place of

residence or economic circumstances and that ‘all children in Kentucky have a constitutional

right to an adequate education which includes a broad range of educational goals specifically

identified in the Rose opinion 25

The Attorney General and [ntervenors have argued that the allocation oftax credits to fund

this program has not diminished the funding appropriated to the common schools, and thus it raises

no issue with regard to the legislature’s constitutional duty to fund “an efficient system ofcommon

schools ’ The Attorney General and Intervenors maintain that this program is wholly outside the

parameters of the public school system in terms of funding and administration, and so it does not

5:
E

— E
2‘ Id ( Section 183 requii es the Geneial Assembly to establish a system ofcommon schools that provides an equal j
opportunity for children to have an adequate educaflon In no way does this constitutional requirement act as a a
limitation on the General Assembly’s power to create local school entities and to grant to those entities the authority E
to supplement the state system”) '3‘-
1‘ Id at212 13 g

D

24
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l implicate the requirements of§183 At this point, no evidence has been taken on this issue, and g
Ea

I the Court is obligated to construe the facts alleged in the Complaint in the light most favorable to i
inN

the Plaintiffs on this issue Accordingly, this issue cannot be resolved on summaryjudgment g

i ii
i The record contains no discovery, no depositions, and no expert testimony to establish 2

<a
whether this legislation is consistent with the constitutional requirements for “an efficient system E

Y
of common schools ” Although the parties have made reference to SEEK25 funding for the public 5

a.

school system, there is no record to establish whether this legislation Will have an adverse impact g
,.a

on SEEK funding for public schools, either now or in the future This Court does not dispute that E
a
‘1

many students and their families, both in public and private schools, could greatly benefit from the g
u]

financial assistance provided for in this legislation Yet, the very fact that so many children need

additional educational assistance, beyond what is presently funded and appropriated for the public

schools, is an indication that we, as a state, may Well be falling short of the constitutional mandate

of “an efficient system of common schools" as defined in the Rose case

To the extent that is the problem being addressed by this legislation, the Constitution

requires a solution that does not exacerbate the inequality and increase the disparity in educational

opportunities available to all children On this issue, neither the Plaintiff, the Defendants or

Intervenors have submitted convincing proof that establishes that there are no disputed issues of

material fact Accordingly it would be inappropriate to enter summaryjudgment on the Plaintiff‘s

claims, or the Attorney General’s and the Intervenors’ defenses, on the issues arising under {3183

of the Kentucky Constitution

E
E
E
in__ __._ _— S

26 SEEK is an acronym for Supporting Educational Excellence in Kentucky, the funding formula. appropriated by the E
legislature for public schools, and administered by die Kentucky Department ofEducation See é
an}: ”education Icy gav g

o
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5

i As the Kentucky Supreme Court held in Fanmn v WllltamS supra, “[o]ne can argue, quite E

i reasonably, that this statute (and any statute) firrthering education is of public benefit, whether E

selective or not Unfortunately, this approach begs the question, because the Constitution 3

establishes a public school system and limits spending money for education to spending it in public g

schools 655 S W 2d at 484 In this case we have the question of whether a tax credit is the g
a

functional equivalent ofan appropriation oftax dollars In Farmm, the Court held that this question %
D3

must be answered by looking to the substance of the legislation, not the form Int Is this tax credit é
,.

the functional equivalent of an appropriation oftax dollars? 2

The financial impact if any, of this legislation on the legislature’s funding of the common 3

schools under the SEEK formula is unclear based on this record The amount of tax credits m

allocated by the legislature to fund this program $25 million per year for five years (for a total of

$125 million) is modest compared to the multi billion dollar funding ofthe common schools over

the same time period Yet, if it is constitutional to allocate $25 million in tax credits per year, it is

hard to see how it would be unconstitutional to allocate $250 million At what point does the

legislative (birding of a private educational services program (including private school tuition)

adversely impact the available funds for the common schools and undermine the constitutional

obligation of the legislature to adequately fund the common schools under §183 and Rose? Those

questions are not addressed in this record, but the Court needs additional information before ruling

on whether this legislation violates §§183 and 186 of the Kentucky Constitution

CONCLUSION

For the reasons stated above IT IS ORDERED AND ADJUDGED

2
l The Plamtiffs’ Motion for Summary Judgment to declare that House Bill 563 as g

a

codified in 2021 Ky Acts ch 167 is in violation of §59 of the Kentucky Constitution E

E
26
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i is GRANTED, and the Court so finds and declares pursuant to KRS 418 040 and CR 3
t aa
i 57 :
‘ l:o

2 The Court further finds and declares pursuant to KRS 418 040 and CR 57 that House
A;

Bill 563 violates §184 of the Kentucky Constitution by taking ”sum[s] which are E

a
produced by mxation or otherwise for purpose of common school education” and g

as,
allocating them to private Account Granting Organizations for purposes outside the 5

’3

common Suhools The Court further finds and declares that, pursuant to §184 of the Q
,;

Kentucky Constitution, the $25 million in funds annually generated by the tax credit E
a
it

cannot “be collected for education other than in common schools until the question of E
in

taxation has been submitted to the legal voters ” Accordingly, the tax credit created by

this legislation must be approved by ‘the legal voters” before it can take effect

3 The Plaintiffs motion for mjunctive relief under CR 65 is GRANTED and the

Defendants Secretary Holly Johnson and Commissioner Thomas Miller, and their

agents, employees, the Department ofRevenue, and all persons acting in concert with

them, are hereby PERMANENTLY ENJOINED from enforcing the provisions of

House Bill 563 as codified at 2021 Ky Acts ch 167 Accordingly the Defendants

shall not approve the creation or operation of any Account Granting Organizations, the

establishment of any Educational Opparmnity Accounts, or the granting of any tax

credits to fluid such organizations and accounts under this legislation

4 In all other respecm the Monomfor Summary Judgment filed by the Plaintiffs flue

Attorney General, and the Intervenois are DENIED Without prejudice, in that the Court S
aa

finds that there are disputed issues of material fact and the Court finds that additional a
a

factual discovery, legal argument, and potentially a trial on the merits, will be necessary E
aa?
Oa.
O
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‘

l to resolve the remaining claims for relief and defenses asserted by the parties See 3

l Steelvast Inc v Scansteel Servzce Center 908 S W 2d 104 (Ky 1995)

s
5 The Court finds that the portions of this ruling set forth in paragraphs I 3 above a

gal

granting Summary Judgment on the claims under §§59 and 184 of the Kentucky 3
<
D

Constitution, and granting injunctive relief based on those findings, are FINAL AND g

g
APPEALABLE and there is no just cause for delay in the entry of this Order 5

q,

6 On all other claims the Court finds that further discovery legal argument, and fact Q
a

finding is necessary to adjudicate those claims and so the Court’s finality endorsement E
2

applies only to the claims and relief under §§59 and 184, and the Court reserves E
I“

jurisdiction for further proceedings on all other claims

SO ORDERED this 8th day of October 2021 a,»

6 “v ‘19

PHILLIP J SHEPHERD JUDGE
Franklin Circuit Court, Division 1
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[ COMMONWEALTH OF KENTUCKY
FRANKLIN CIRCUIT COURT DIVISION 1

CIVIL ACTION N0 21 CI 00461
‘ HON PHILLIP J SHEPHERD

v Electronically F1121!1

COUNCIL FOR BETTER EDUCATION INC 21 a1 PLAINTIFFS

V v

HOLLYM JOHNSON et a1 DEFENDANTS1
1
M

AFFIDAVIT OF KRISTEN HOLLAR

a

I Kristen Holler being duly sworn under oath state as follows

1 I am one ofthe attorneys for the parent plaintlfls in this matter I am over the age of21 Ihave

personal knowledge of the facts set forth herein and could testify concerning them

2 HB 563 § 7(2)(b) allows eligible students that are ‘residents of counties with a population of

ninety thousand (90 000) or more as determined by the 2010 decennial report of the United States

Census Bureau, shall be permitted to use funds received through the BOA program for tuition and fees

to attend nonpublic schools ”

3 According to Paragraph 22 of the parties Stipulations Relevant to Disposinve Motions filed

with this court on August 2 2021, eight counties in Kentucky had a population of 90,000 or more as of

the 2010 decennial Census Jefferson Fayette, Kenton, Boone Warren Hardin, Daviess and

Campbell I

4 Attached hereto as Exhibit A IS a true and correct copy of a list ofall private schools listed in

the U S Department of Education 5 National Center for Education Statistics (NCES) Private School

l See U S Dept. ofCommerce Kentucky 2010 Population andHoming Count: 6 7 (Sept 2012)
https //www census guv/prod/cenZOIO/eph 2 19 pdf

EXHIBIT
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l

i University Survey (PSUS) in Jefi’erson Fayette, Kenton Boone Warren, Hardin Daviess, and

Campbell counties

‘ 5 The NCES is the primary federal entity for collecting and analyzing data related to education

3 in the U S and other nations 2

, 6 The attached Exhibit A identifies each private school in each ofthe eight counties covered by

i m3 563 § 7(2)(h) sorted alphabetically by county and shows the address where each school is located

3 7 This data, which was most recently updated for the 2017 2018 school year, is maintained by

l NCES on its website and can be found by searching by name for each of the eight Kentucky counties

i covered by HB 563 § 7(2)(b) at the web address https ”noes ed gov/surveys/pss/piivateschoolsearch/

(last Visited Aug 5 2021)

8 According to NCES/PSUS and afier removing duplicate and closed schools there are atotal of

152 private schools in the eight counties covered by HE 563 § 7(2)(b)

9 Using this list of schools fiom the PSUS I conducted an internal search for each school and

rewewed each school’s admissions and nondiscrimination policies to determine whether they are open

to all students

10 Monumon about each school’s admission policy along With any stated resmctmns on

admissions, are listed in column B ofExhibit A

11 Available school nondiscrimination policies are listed in column F ofExhibit A

12 For schools With limited Momma]: accessible on their own websites, I also reviewed the

school policies ofaffiliated supervisory entities such as their diocese

13 As set forth in Exhibit A, 134 of 152 schools in the eight counties covered by HEB 563 § 7(2)(b)

explicitly state on their public facing website or on the web site of their aflfliated supervtsot'y entity

1 National Center for Educ Statistics ‘ About Us has llnces ed gov/aboul/ (last Visited Aug 82021)

2
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1

i that they restrict student admissions on one or more bases These restrictions include, without

‘ limitation, reserving the right to reject or give preference to applicant students based on their past

I, academic performance disciplinary history, admissions or standardized test scores religion, disability

i or extent of disability sex, sexual orientation or gender identity

1 14 None of the remaining 18 schools publicly claim on their websites to be open to all students

Instead, there was simply not enough publicly available information to determine the content of the

1 schools admissions poIiCies In addition, ten of the schools: are primarily engaged in the business of

providing childcare to students at or below the Kindergarten level And an additional two‘ schools do

not have working web sites

15 In Hardin County NCES data reflect that non Christian students will have limited private

school options Only two private schools in the county serve students above the pie Kindeer level

North Hardin Christian School, which says on its web site that it is only open to ‘ conservative

Christian” families ” and St James Catholic School which ‘operaies chiefly to serve the families of

Saint James parish" and gives priority to non parish students With Parochial/Regional membership and

involvement ”

16 Attached hereto as Exhibit B is a spreadsheet containing a sample of30 of the 152 sellools in

the eight counties covered by HE 563 § 7(2)(b)

17 The sample list of schools in Exhibit B was selected by sorting the 152 private schools in the

eight counties covered by HB 563 § 7(2)(b) first by county in descending order ofpopulation and then

alphabetically by name I then selected (I) the first school on the list With publicly available admissions

and nondiscrimination policies and (2) every fifih subsequent school in alphabetical order If a

3 The Rainbow Childcare Centers (4 schools), Children 5 House ofUnion, the Goddard School
Heartland Montessori Country Hills Montessori Main Street Christian Education Center and PlumTree Montessori
‘ Montessori High School ofLexington and Bethbara Baptist

3
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3 selected school did not have publicly available policies, I slapped to the next school in alphabetical

order

2 18 Attached hereto as Exhibit C are copies ofmaterials published on the websites of the 30

l schools so selected These materials which include portions of the schools websites and excerpts fioni

their handbooks describe the admissions on nondiscrimination policies of those 30 schools

19 The policies of the 30 sample schools further reveal the nature ofadmissions discriIrLination in

Kentucky private schools For example

3 Schools within the Archdiocese of Louisville and other Catholic dioceses in

Kentucky accept students with special needs only on a case Ivy—case basis See a g

Exh C at 106 235 37 415

b At the Virginia Chance School in Louisvrlle, applicants are required to submit the

results ofreadiness assessments, standardized test scores and other indicators of

academic ability as part of the admissions package Special needs students are

admitted only ifthey have a physical or mental disability that [is] unrelated to the

ability to work or to enjoy the benefits of the school’s progressive program, its

facilities or service ” Exh C at 785

c The Louisville Adventist Academy “is unable to admit students with special needs

and does not offer special education classes ” Exit C at 604

d Foundation Christian Academy in Bowling Green reserves the right to discriminate

‘when necesSitated by its religious tenets, which include that marriage is confined

to ‘one biological man and one biological woman" and that all sexual activrty

(including but not limited to adultery fornication homosexual behaVior bisexual

behavior, incest, bestiality and use ofpornography) outside of the marriage

4
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i

: relationship is Slllfill and offensive to God Exh C at 1142 1144 The school ‘will

treat students and expect them to represent themselves as the gender into Wh10l1 they
l were born Exh C at 1154

I e Kore Academy in Lexington is designed Sp€ClfiCally for students With learning
. diflerences But it does not accept all children With special needs according to its
i mission smtement it serves only "high functioning ' autistic children Bxh. C at 835

f The Lexmgton School in Lexington grants admission based upon space and

qualificauons of all candidates Exit C at 873

g Whitefield Academy in Louisville states in its policies that "On occasion, the

atmosphere or conduct within a particular home may be counter or in opposition to

the Biblical lifestyle the school teaches This includes, but is not limited to sexual

immorality, homosexual orientation In such cases the school reserves the right

within its sole discretion, to refuse admission ofan applicant or to discontinue

enrollment of a student Ex}: C at 808

IAFFIRM UNDER THF PENALTIES FOR PERJ'URY THAT THE FOREGOING

REPRESENTATIONS ARE TRUE

Dated August 9 2021 By 51%

stem Hollar

District ofColumbia

Signed and sworn to before me on August 9 2021 by Kristen Holler
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‘ UNOFFICIAL COPY 22 RS BR 23

i 1 AN ACT relating to educational opportunities, making an appropriation therefor,

l 2 and declaring an emergency

3 Be it wanted by the GeneralAssembly ofthe Commonwealth ofKentucky

1 4 I9Secnon 1 KRS 160 1590 is amended to read as follows

5 As used in KRS 160 1590 to 160 1599

1 6 (I)

7 e9—}"Aehievement gap" means the difference between performance goals and actual

8 performance on state standardized examinations and other academic performance

9 measures for subgroups of students, especially groups defined by socioeconomic

10 status, race, and ethnicity,

11 Q1{(%9} "Applicant" means an eligible person or persons organization1 or entity that

12 seeks approval from a charter school authorizer to establish a public charter school;

13 Q{{4)} "Charter application" means a proposal from an applicant to an authorizer to

14 enter into a charter contract whereby the proposed school obtains public charter

15 school status

16 film "Charter contract" or "contract" means a fixed term, renewable contract

l7 between a charter school and an authonzer that identifies the roles, powers

18 responsibilities, and performance expectations for each party to the contract

19 pursuantto KRS 1601596

20 gigs} "Charter school board of directors" means the independent board of a public

21 charter school that is party to the charter contract with the authorizer and whose

22 members have been elected or selected pursuant to the school's application,

23 EAR-79} "Converston public chatter school" means a public charter school that existed

24 as a noncharter public school prior to becoming a public charter school,

25 17) "District at location" means the 21112116 school district in which a public charter

26 school is physically located

27 (8) Education service provider' means an education management organization school

M Page I of 84 m
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i 1 defined in KRS 61 621 the higher of the members monthly final rate of pay

v 2 or the average monthly creditable compensation earned by the deceased

3 member during his or her last twelve (12) months of employment; or

4 (b) In the case where a member becomes totally and permanently disabled as a

5 direct result of an act in line of duty as defined in KRS 16 505 or becomes

6 disabled as a result of a duty related injury as defined in KRS 61 62] and is

7 eligible for the benefits provided by KRS 61621(5)(a) the higher of the

8 members monthly fmal rate of pay or the average monthly creditable

9 compensation carried by the disabled member during his or her last twelve

10 (12) months of employment prior to the date the act in line of duty or duty

1 1 related injury occurred;

12 (53) Authority means the Kentucky Public Pensions Authority as provided by KRS

13 61 505 and

14 (54) "Executive director" means the executive director of the Kentucky Public Pensions

15 Authority

16 9Section 16 If any provision of this Act or its application to any person or

17 circumstance is held invalid by a court of competent jurisdiction, the invalidity does not

18 affect other provisions or applications of this section that can be given effect Without the

19 invalid provision or application, and to this end the provisions of this Act are severable

20 -)Section 17 Pursuant to KRS 141 504(2)(b) it is the intent of the General

21 Assembly that scholarships granted to students under KRS 141 500 through 141 901 be

22 limited to counties with a population of a population of 90,000 or greater However, if

23 education opportunity accounts are held unconstitutional or unenforceable due to the

24 provision of KRS 141 504 the courts remedy shall be to apply KRS 141 500 through

25 141 901 to all counties

26 isection 18 Due to the urgent nature of litigation and the importance of

27 establishing education opportunity accounts for Kentucky students, an emergency is

Page 83 of 84
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On page 14, lme 22, aficr "at :1" insert "nongubltc school or at a"; and

On page 15, 11116 19, after "gublxc" msert "or nongublzc"
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Amend pnnted copy ufH'B 563/HCS 1

On page 16, line 16, delete ”M”, and

On page 16,1me 18, delete " " and replace in lieu thereof ", and" and

On page 16, before line 19, inset the following

"102 Tuition and fees to attend a yrekmdergurten to grade 12 nongublm school [or

eligible students why tends m a Kentucky county will! a QoEulatmn greater than

one hundred [my thouslmti (150,000) "
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On page 13, line 10, after ”My", insert "tuition at a nongublu schaol or", and

On page 14, line 8, afier "gublzc" insert ”or nongubltc”, and

On page 15, line 5, after "m" insert “and", and

On page 15, line 7, after "grammar” insert " " and delete " and", and

On page 15) beginning on lme 8 and continuing through line 10 delete all language
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Amend printed copy of HB 563/GA

I
l On page 15, line 10, delete “one hundred ttfl thousand (150,0002" and place in lieu

f thereof "ninegx thousand (90 0001“

l
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Committee Amend _ ‘- 1 ‘ I: A A_

Floor Amendment k @lIII‘QIr RI” mill“

Adopted Date U

Rejected Doc ID XXXX
EXHIBIT

Page 1 of 1 a

a _'7_



I

1 SENATE

ll titted! it t
l m C ta‘ Amend primed copy ofEB 563/SCS 1

On page 14 line 5 after Q2’ delete all and

On page 14, beginning on line 6 and continuing through line 7, altei "M", delete "(h—e

l WW",and

On page 14, line 10, delete "1_" and insert in lieu thereof "qu", and

On page 14 line 10, aftei ’M", insert "01 nongublzc“, and

On page 14, line 12, delete "2_" and insert in lieu thereof “(51", and

On page 14, line 13, delete ”if and insert in lieu thereof "Q"; and

On page 14, line 14, delete "1” and insert in lieu thereof "an", and

On page 14, line 17 delete "i" and insert in lieu thereof "L22", and

On page 14 line 21 delete i and insert in lieu thereof ' (a and

On page 14 line 23, delete "_7_" and insert in lieu thereof "Q2" and

On page 14 line 24, delete "i" and insert in lieu thereof "Q11", and

On page 14 line 25 delete 3' and insert in lieu thereof [12 and

On page 15, line I, delete "10 " and insert in lieu thereof ”fl", and

On page 15 line 3 delete "1_1_" and insert in lieu thereof "fl", and

On page 15, line 5, delete ”12 " and insert in lieu thereof "a”, and

On page 15 line 8 delete "A" and insert in lieu thereof M and

On page 15 line 10, delete '14 ' and insert m lieu thereof "Cal" and

=%=

Amendmenth SFA Rep Sen Adrienne Southworth

Committee Amend { I. I .1 - -N(git-titer I I we
Adopted Date U
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l
011 page 15 beginning on line 13 and continuing through line 25 delete all language
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i 1 AN ACT relating to education

3 2 Be it enacted by the GeneralAssembly ofthe Commonwealth ofKentucky

3 -)Section 1 KRS 157 350 is amended to read as follows

i 4 Each district which meets the following requirements shall be eligible to share in the

5 distribution of funds from the fund to support education excellence in Kentucky

i 6 (1) Employs and compensates all teachers for not less than one hundred eighty five

7 (185) days The Kentucky Board of Education, upon recommendation of the

8 commissioner of education, shall prescribe procedures by which this requirement

9 may be reduced during any year for any district which employs teachers for less

10 than one hundied and eighty five (185) days, in which case the eligibility of a

11 district for participation in the public school fund shall be in proportion to the

12 length of time teachers actually are employed;

13 (2) Operates all schools for a minimum school teim as provided in KRS 158 070 and

14 administrative regulations of the Kentucky Board ofEducation Ifthe school term is

15 less than one hundred eighty five (185) days, including not less than one hundred

16 seventy (170) student attendance days as defined in KRS 158 070 or one thousand

17 sixty two (1 062) hours of instructional time for any reason not approved by the

18 Kentucky Board of Education on recommendation of the commissioner the

19 eligibility of a district for participation in the public school fund shall be in

20 proportion to the length ofterm the schools actually operate;

21 (3) Compensates all teachers on the basrs of a single salary schedule and in conformity

22 With the provisions of KRS 157 310 to 157 440

23 (4) Includes no nonresident pupils in its average daily attendance, except

24 (a) 1 Until lulu I 2022‘ pupils listed under a written agreement which may

25 be for multiple years with the district of the pupils' legal residence

26 2 If an agreement cannot be reached either board may appeal to the

27 commissioner for settlement of the dispute

“30553“ ”a 1716 W Page 1 ofSK S"m-
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T

l l 3 The commissioner shall have thirty (30) days to resolve the dispute

1 2 Either board may appeal the commissioner's decision to the Kentucky

' 3 Board ofEducation

J 4 4 The commissioner and the Kentucky Board of Education shall consider

5 the factors affecting the districts, including but not limited to academic

i 6 performance and the impact on programs, school facilities,

7 transportation, and staffing of the districts

8 5 The Kentucky Board of Education shall have sixty (60) days to approve

9 or amend the decision of the commissioner {and}

10 (b) Beginning July II 20221 those nonreszdzni 2142!]; admitted pursuant to

1 1 district nonresident any] 20116125 adopted under Section 2 at this/1c! and

12 L62 A nonresident pupil who attends a district in which a parent of the pupil is

13 employed All tuition fees required of a nonresident pupil may be waived for a

14 pupil who meets the requirements of this paragraph

15 This subsection does not apply to those pupils enrolled in an approved class

16 conducted in a hospital and pupils who have been expelled for behavioral reasons

17 “he shall be counted in average daily attendance under KRS 157 320

18 (5) Any secondary school which maintains a basketball team {or boys for other than

19 intramural purposes, shall maintain the same program for girls;

20 (6) Any school district which fails to comply with subsection (5) of this section shall be

21 prohibited from participating in varsity competition in any sport for one (1) year

22 Determination of failure to comply shall be made by the Department of Education

23 after a hearing requested by any person within the school district The hearing shall

24 be conducted in accordance With KRS Chapter 13B A district under this subsection

25 shall at the hearing have an opportunity to Show inability to comply

26 -)Section 2 KRS 158 120 is amended to read as follows

27 (I) By Jilly I, 2022x a board at education shall adopt a nonresident may] 201mg to
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l govern the term under which the district shall allow enrollment at nonresident

l 2 yugils Upon allowmg nonresident 2142!] enrollment the golicy shall allow

K 3 nonresident children to be eligible to enroll in any public school located Within

l 4 the district. The policy shall not discriminate between nonreSident 2112118, but may

L 5 recognize enrollment cggacifl as determined by the local school district The

l 6 nonresident yuyil yalicy and any subsequent Manger adopted by a board at

7 education shall be filed With the Kentucky Department at Education no later than

8 mm (302 days following their adoption

9 L21 Any board of education may charge a reasonable tuition fee per month for each

10 child attending its schools whose parent, guardian, or other legal custodian is not a

ll bona fide resident of the district Any controversy as to the fee shall be submitted to

12 the Kentucky Board of Education for the] settlement The fee shall be paid by the

13 board of education of the school district in which the pupil resides, except in cases

14 where the board makes provision for the child's education within his district If a

15 board of education is required to pay a pupil‘s tuition fee, the pupil shall be admitted

16 to a school only upon proper certificate of the board of educatlon of the district in

17 which he resides

18 {51%} When it appears to the board of education of any school district that it is

19 convenient for a pupil of any grade residing in that district to attend an approved

20 public school in another district, the board of education may enter into a tuition

21 contract with the public school authorities of the other school district for that

22 purpose, but before a contract is entered into with public school authorities in

23 another state the school shall have been approved by the state school authorities of

24 that sate through the grades in which the pupil belongs When a district undertakes

25 under operation of a tuition contract or of law to provide in its school for pupils

26 residing in another district the district of their residence shall share the total cost of

27 the school, including transportation when furnished at public expense, in proportion
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i l to the number of pupils or in accordance with contract agreement between the two

i 2 (2) boards

3 9Section 3 KRS 156 070 is amended to read as follows

J 4 (1) The Kentucky Board of Education shall have the management and control of the

, 5 common schools and all programs operated in these schools including

6 interscholastic athletics, the Kentucky School for the Deaf, the Kentucky School for

7 the Blind, and community education programs and services

8 (2) The Kentucky Board of Education may designate an organization or agency to

9 manage interscholastic athletics in the common schools, provided that the rules,

10 regulations, and bylaws of any organization or agency so designated shall be

ll approved by the board, and provided further that any administrative heating

12 conducted by the designated managing organization or agency shall be conducted in

13 accordance with KRS Chapter 13B

14 (a) The state board or its designated agency shall assure through promulgation of

I: administrative regulations that if a secondary school sponsors or intends to

16 sponsor an athletic activity or sport that is similar to a sport for which

17 National Collegiate Athletic Association members offer an athletic

18 scholarship, the school shall sponsor the athletic activity or sport for which a

19 scholarship is offered The administrative regulations shall specify which

20 athletic activities are Similar to sports for which National Collegiate Athletic

21 Association members offer scholarships

22 (13) Beginning with the 2003 2004 school year, the state board shall require any

23 agency or organization designated by the state board to manage interscholastic

24 athletics to adopt bylaws that establish as members of the agency‘s or

25 organization’s board of control one (i) representative of nonpublic member

26 schools who is elected by the nonpublic school members of the agency or

27 organisation from regions one (I) through eight (8) and one (I) representative
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l l of nonpublic member schools who is elected by the nonpublic member

I 2 schools of the agency or organization from regions nine (9) through sixteen

3 (16) The nonpublic school representatives on the board of control shall not be

i 4 from classification Al or D1 schools Following initial election of these

[ 5 nonpublic school representatives to the agency's or organizanen's board of

6 control, terms of the nonpublic school representatives shall be staggered so

7 that only one (I) nonpublic school member is elected in each even numbered

8 year

9 (e) The state board or any agency designated by the state board to manage

10 interscholastie athletics shall not promulgate rules, administrative regulations,

11 or bylaws that prohibit pupils in grades seven (7) on eight (8) from

12 participating in any high school sports except for high school varsity soccer

13 and football, or from participating on more than one (1) school sponsored

14 team at the some time in the same sport The Kentucky Board ofEducatiom 01

15 an agency designated by the board to manage interscholastic athletics, may

16 promulgate adminismitive regulations restricting, limiting, or prohibiting

l7 participation in high school varsity soccer and football for students who have

18 not successfully completed the eighth grade

19 (d) 1 The state board or any agency designated by the sate board to manage

20 interscholastie athletics shall allow a member school's team or students

21 to play against students of a non member at home private school or a

22 team of students from non member at home private schools, if the non

23 member at home private schools and students comply with this

24 subsection

25 2 A non member at home private schools team and students shall comply

26 with the rules for student athletes, including rules concerning

27 a Age

Page 5 of38
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l ,

l 1 b School semesters;

l 2 c Scholarships

Y 3 d Physical exams

4 e Foreign student eligibility, and

5 f Amateurs

6 3 A coach of a non member at home private school‘s team shall comply

7 with the rules concerning certification of member school coaches as

8 required by the state board or any agency designated by the state board

9 to manage mterscholastic athletics

10 4 This subsection shall not allow a non member at home private school's

l 1 team to participate in a sanctioned

12 a Conference;

13 b Conference tournament,

14 c Dismct tournament,

15 d Regional tournament or

16 e State tournament or event

17 5 This subsection does not allow eligibility for a recognition, award, or

18 championship sponsored by the state board or any agency designated by

19 the state board to manage interschalastic athletics

20 6 A non member at home private school's Team or students may

21 participate in interscholastic athletics permitted, offered, or sponsored by

22 the state board or any agency designated by the state board to manage

23 interscholastic athletics

24 (e) Every local board of education shall require an annual medical examination

25 performed and Signed by a physician, physician assistant advanced practice

26 registered nurse, or chiropractor, if performed within the professional's scope

27 of practice for each student seeking eligibility to participate in any school

Page 6 of 38
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1 athletic activity or sport The Kentucky Board of Education or any

i 2 organization or agency designated by the state board to manage interscholastic

3 athletics shall not promulgate administrative regulations or adopt any policies

‘ 4 or bylaws that are contrary to the provisions of this paragraph

5 (0 Any student who turns nineteen (19) years of age prior to August 1 shall not

6 be eligible for high school athletics in Kentucky Any student who turns

7 nineteen (19) years of age on or after August 1 shall remain eligible for that

8 school year only An exception to the provisions of this paragraph shall he

9 made, and the student shall be eligible for high school athletics in Kentucky if

10 the student

11 1 Quelified for exceptional children services and had an individual

12 education program developed by an admissions and release committee

13 (ARC) while the student was enrolled in the primary school program

14 2 Was retained in the primary school program because of an ARC

15 committee recommendation, and

16 3 Has not completed four (4) consecutive years or eight (8) consecutive

l7 semesters of eligibility following initial promotion from grade eight (8)

18 to grade nine (9)

19 (g) 1 The state board or any agency designated by the state board to manage

20 interscholastic athletics shall promulgate administrative regulations that

21 permit a school district to employ or assign nonteaching or noncertified

22 personnel or personnel without postsecondary education credit hours to

23 serve in a coaching position The administrative regulations shall give

24 preference to the hiring or assignment of certified personnel in coaching

25 positions

26 2 A person employed in a coaching position shall be a high school

27 graduate and at least twenty one (21) years of age and shall submit to a

Page 7 of 38
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‘ l criminal background check in accordance With KRS 160 380

i 2 3 The administrative regulations shall specify post hire requirements for

i 3 persons employed in coaching positions

i 4 4 The regulations shall permit a predetermined number of hours of

5 professional development training approved by the state board or its

6 designated agency to be used in lieu of postsecondary education credit

7 hour requirements

8 5 A local school board may specify post hire requirements for personnel

9 employed in coaching positions in addition to those specified in

10 subparagraph 3 of this paragraph

ll (It! Any student who transfers enrollment from a district at residence to a

12 nonresident district under subsection {42117) of Section 1 at this Act shall be

13 ineligible to participate in tnterscholastre athletics [or one (12 calendar year

14 from the date at the transfer

15 (3) (a) The Kentucky Board ofEducation is hereby authorized to lease from the State

16 Property and Buildings Commission, or others whether public or private, an)

17 lands, buildings, structures, installations, and facilities suitable for use in

18 establishing and furthering television and related facilities as an aid or

19 supplement to classroom instruction, throughout the Commonwealth, and for

20 incidental use in any other proper public functions The lease may be for any

21 initial term commencing with the date of the lease and ending with the next

22 ensuing June 30, which is the close of the then current fiscal biennium of the

23 Commonwealth, With exclusive options in favor of the board to renew the

24 same for successwe ensuing bieniiiums July 1 in each even year to June 30 in

25 the next ensuing even year, and the rentals may be fixed at the sums in each

26 biennium if renewed sufficient to enable the State Property and Buildings

27 Commission to pay therefrom the maturing principal of and interest on, and
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i 1 provide reserves for, any revenue bonds which the State Property and

2 Buildings Commission may determine to be necessary and sufficient, in

3 agreement with the board to provide the cost of acquiring the television and

4 related facilities, with appurtenances, and costs as may be incident to the

5 issuance of the bonds

6 (b) Each option of the Kentucky Board of Education to renew the lease for a

7 succeeding biennial term may be exercised at any time after the adjournment

8 of the session of the General Assembly at which appropriations shall have

9 been made for the operation of the state government for such succeeding

10 biennial term, by notifying the State Property and Buildings Commission in

ll writing, signed by the chief state school officer, and delivered to the secretary

12 of the Finance and Administration Cabinet as a member of the commission

13 The option shall be deemed automatically exercised, and the lease

l4 automatically renewed for the succeeding biennium, effective on the first day

15 thereof, unless a written notice of the board’s election not to renew shall have

16 been delivered in the office of the secretary of the Finance and Administration

17 Cabinet before the close of business on the last worldng day in April

18 immediately preceding the beginning of the succeeding biennium

19 (c) The Kentucky Board of Education shall not itself operate leased television

20 facilities, or undertake the preparation of the educational presentations or

21 films to be transmitted thereby but may enter into one (1) or more contracts to

22 provide therefor with any public agency and instrumentality of the

23 Commonwealth having, or able to provide, a staff With proper technical

24 qualifications, upon which agency and instrumentality the board, through the

25 chief state school officer and the Department of Education is represented in

26 such manner as to coordinate matters of curriculum With the curricula

27 prescribed for the public schools of the Commonwealth Any contract for the
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i 1 operation of the leased television or related facilities may permit limited and

i 2 special uses of the television or related facilities for other programs in the

3 public interest, subject to the reasonable terms and conditions as the board and

4 the operating agency and instrumentality may agree upon, but any contract

5 shall affirmatively forbid the use of the teleVision or related facilities, at any

6 time or in any manner, in the dissemination of political propaganda or in

7 furtherance of the mterest of any political party or candidate for public office,

8 or for commercial advertising No lease between the board and the State

9 Property and Buildings Commission shall bind the board to pay rentals for

10 more than one (I) fiscal biennium at a time, subject to the aforesaid renewal

11 options The board may receive and may apply to rental payments under any

12 lease and to the cost of providing for the operation of the television or related

13 facilities not only appropriations which may be made to it from state funds,

14 from time to time but also contributions, gifts, matching funds, devises, and

15 bequests from any source, whether federal or state and Whether public or

16 private, so long as the same are not conditioned upon any improper use of the

17 television or related facilities in a manner inconsistent with the provisions of

18 this subsection

19 (4) fhe state board may, on the recommendation and with the advice of the chief state

20 school officer, prescribe, print, publish, and distribute at public expense such

21 administrative regulations, courses of study curriculums, bulletins, programs,

22 outlines, reports, and placards as each deems necessary for the efl'icient

23 management, control and operation of the schools and programs under its

24 jurisdiction All administrative regulations published or distributed by the board

25 shall be enclosed 1.11 a booklet on binder on which the words "informational copy”

25 shall be clearly stamped or printed

27 (5) Upon the recommendation of the chief state school officer or his designee the state
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1 board shall esmblish policy or act on all matters relating to programs, serv10es,

2 publications, capital construction and facility renovation, equipment, litigation,

3 contracts budgets and all other matters which are the administrative responsibility

4 ofthe Department ofEducation

5 9Section 4 By November 1 2021 the Kentucky Department of Education shall

6 submit a report to the Legislatlve Research Commissmn and the Interim Joint Committee

7 on Education with options on how to ensure the equitable transfer of education funds so

8 that funds follow a nonresident student to a school district of enrollment from a school

9 district of residence The report shall include recommendations on how the amount

10 should be calculated and what mechanism should be used to conduct the transfer

11 -)SECTION 5 A NEW SECTION OF KRS CHAPTER 141 IS CREATED TO

12 READ AS FOLLOWS

13 There is hereby established the Education 0220”qu Account Program, also known

14 as the EDA grogram. The Qumose a! the EDA grogram is to give more flexibility and

1) choices in education to Kentum residents and to address disgarities in educational

16 ogtions available to students

17 9SECTION 6 A NEW SECTION OF KRS CHAPTER 141 IS CREATED TO

18 READ AS FOLLOWS

19 As used in Sections 5 to 19 at this Act

20 (1 "Account granting organization " oi "AGO” means a nongrozit organization

21 that comglies with the requirements at Sections 5 to 19 of this Act and

22 in! Receives contributions, allocates [nude and administers EOAs or

23 I!) Is an intermediarv organization,

24 122 "Contzibution" means a donation in the [arm at cash or marketable securities

25 that is eligible for the to: credit zermitted by Section I 6 of thisAct,

26 132 ”Curriculum" means 11 201121316 course at study [or a garti’cular content area or

27 grade levelx
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I 142 "Education oggortunit}: account” or "EOA" means the account to which [ands

Z are allocated by an AGO to the gaunt at an EDA student in order to gay [or

3 {menses to educate the EDA student gunman! to the regui'rements at Sections 5

4 to 19 of thisAct

5 152 ”Education servzce grounder” means a gerson or organgation that receives

6 augments [ram an EDA to groVide educational materials and servmes to EOA

7 students,

8 16) ”Eligible student" means a resident at Kentucky who

9 1a) Is a member of a household With an annual household income at the time

[0 of initially agglying [or an BOA from an AGO under this section ot not

11 more than one hundred seventy [we gereent (175%) at the amount of

12 household income neCZSSlIfl to establish ellgl'blllfl [or reduced mice meals

13 based on size at household as determined annually by the United States

14 Degartment otAgriculture agglicable to the Commonwealth, gursuant to 42

15 USC secs 1751 to 1789,

15 {b2 Has grevtously received an EUA tram an AGO under this section, or

17 14 Is a member at the household at an eligible student that currenth has an

18 EOA [ram an AGO under this section,

19 {7) "Eligible tagger” means an indivm'ual oi bllAlneSS, including but not [lmltLd to

20 a commotion, S cargoration garmershig limited liabilitz comgang, or sale

21 grogri‘etorshg 51¢sz01 to tax imgosed under K123 I41 020, I41 040, or 141 040.1,

22 (8g "EOA student" means an eligible student who is gartiugating in the EOA

23 Biogram,

Z4 [92 ”Income" has the same meaning as in the United States Degartment o:

25 Agriculture Food and Nutrition Service Child Nutrition Programs, Income

26 Ellglbilllfl Guidelines, Federal Register Vol 83, No 89 Eublished Ma}; 8, 2018

27 and as ugdated annually as authorized by 42 U S C see 1758Q211MA1
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1 (I0) "Intermediary organgatian" means a nongrofit organization that comglies With

l 2 the requirements of Sections 5 to 19 of thisAct and receives contributions to fund

3 AGOs, and

[ 4 1112 ”Parent” means a biological or adogtive garent legal guardianl custodian or

5 other gerson With legal authoriQ to act on behalf of an EDA student

! 6 9SECTION 7 A NEW SECTION OF KRS CHAPTER 141 IS CREATED TO

l 7 READ AS FOLLOWS

8 fl) Each AGO shall create a uniform grocess for determining the amount allocated

‘ 9 to each eligible student’s EOA With the followmg limitations

10 (a) For eligible students that intend to use the funds in the E04 to gay tuition

‘ 11 at a nongublic school or tuition as described in subsection (22 of Section 2

12 of this Act the EDA funds shall not exceed the lesser of

13 1 Their yarents' demonstrated financial need as determined by an

14 indegendent financial analysis gerformed by an organization that is

15 a merienced in evaluating a student's need for financial aidz and

16 b, Included on the degurtment’s list of aggroved onganizations as

17 required bv subsection (221a) of Section 12 of this Act or

18 2. The actual amount of tuition and required fees waged by the school

19 to students who do not I eeeive assistance under this grogram,

20 [L2 For all other eligible studentsz the EOA funds sh all not exceed the lesser of

21 1. The Heated cost of educational SZerCeS to be yrovided dui mg the

22 succeeding school year, in

23 2 The Commonwealth ’s guaranteed SEEK base amount for the

24 immediately greceding school year reduced by the gercentage equal to

25 one fourth (1/4] of the gercentage by which the ayglicant’s household

26 income exceeds the ayelicable federal reduced lunch household

27 income threshold and
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1 LEW

[ 2 student’s garents have no income or ability to you [or educational servzces

3 {or the gurgoses at grioritizing the students and determining the amount of

g 4 ass1stonce yrovideil under this grogram

I 5 12) [a] The [units in an EOA shall not be used [or athletics or any associated tees

‘ 6 and shall only be used to 2.11 for the tuition and fee gowns germinal b2

‘ 7 garagrggh (L) of this subsection and the followmg gualil‘zmg exgenses It

‘, 8 covered by the AGO and incurred {or the gurgose at educating an EDA

9 student

10 1 Tuition or fees to attend a Brekmdergarten to gade twelve (12) Qublic

11 We

12 2 Tuition or tees [or online learning at ograms

13 3 Tutoring services gravided by an individual or a tutoring (unify!

14 4 Services contracted [or and growded by a gublic school including but

15 not limited to indivniual classes and extracurricular activities and

16 grogi-amsl

17 5 Teetbooksx curriculum or other instructional matcriova including but

18 not limzted to any sugglemental materials or associated online

19 instruction required by either a curriculum or an education servzce

20 yrovnierx

21 5 Comguter hardware or other technological devices that are grimari'lg

22 used to heIQ meet an EDA student’s educational needs‘

23 7 Educational ”(more and agglicatiomx

24 8 School uniformsx

25 9 Fees [or nationally standardized assessments advanced glacement

26 examinations examinations related to college or univerSitz admissionI

27 and tuition or tees for gregaratofl courses for these,
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‘ 1 I0 Tuition or tees for summer education grograms and sgecialized uttei

[ 2 school education Eragrams, excluding utter school childcare,

A 3 11 Tuition tees, instructional materials, and examination tees at a career

1 4 at technical school

5 12 Educational services and theraQies, including but not limited to

I 6 occugational, behavioral ghgsical vgeeeh language, and audiology

7 theragies grovzded by a licensed grotessional,

8 13 Tuition and {885 at an institution at higher education [or dual credit

1 9 courses and

10 14 Fees [or transmutation gaid to a tee [or serViee transgartation

11 grounder for the student to travel to and from an education servzce

12 gravid”

13 1b) In addition to the varzeQ at education related Mgcnses [or Qublie and

14 noneublic schools in the Commonwealth as gravided by yorgflagh (a! of

15 this subsection, EOA Students that are residents at counties With a

16 emulation of ninety thousand [90 000! or more, as determined by the 2010

17 decennial r220” at the United States Census Bureau, shall be germitted to

18 use (ands received through the EDA grogram [or tuition and tees to attend

19 nongubli'c schools, because students in these counties have access to

20 substantial misting nongublie school intrastructure and there is cagacity in

21 these counties to either grow existing tuition assistance grograms oi {mm

22 new nonzrotits from wasting networks that can gravide tuition assistance to

23 students over the course 0: the odor grogram. Pursuant to Section 170[ this

24 Act, the General Assembly shall assess whether the gurzoses at the EDA

25 grogram are being fulfilled

26 132 EDA tunds shall not be retunded, rebated or shared with a Qarent or EOA

27 student in any manner Any refund or rebate [or materials or services Burchased
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1 1 With EOA funds shall be credited directly to the student s EOA

2 f4! Parents may make gayinents for the costs of educational materials and services

[ 3 not covered by the funds in their student's EDA‘ but yersonal degaszts into an

; 4 EOA shall net be yermi'tted

5 [5! Funds allocated to an EOA shall not constitute taxable income to the Qarent or

I 6 the EDA student

7 16) (of An EOA shall remain in farce unless the EOA is closed because of a

8 substantial misuse of funds and any unused funds shall roll over from

1 9 guarter to guarter and from year to year until

10 I The Harem Withdraws the E0A student from the EOA Emigrantz

11 2. The EOA student receives a hgh school diyloma or equivalency

12 certificate or

13 3 The end of the school year in which the student reaches twenty one

14 1212 years of age

15 whichever occurs first

16 (b) When an EOA is closed any unused funds shall revert to the AGO that

17 granted the EOA and be allocated by that AGO to fund othei EOAs If the

18 AGO that granted the EOA is no longer negating the funds shall be

19 transferred to another AGO oyerating in good standing With the

20 Commonwealth

21 f7} AnAGO shall first ignoring funding EOAs for students their siblingsx and foster

22 children [Wing in the same household who received an EOA in the grekus

23 academic year and then to first time agylieants in accordance with subsection (Q

24 of this section

25 18] For first time agglieants an AGO shall yriaritize uwaiding EOA: to the

26 agglieants as follows

27 (a! A malaria of funds available for first time agylicants shall be reserved for
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} 1 students whose household income does not exceed that necessafl to

g 2 establish eligibilgy for reduced grice meals based on size of household as

3 determined annually by the United States DQartment of Agriculture

1" 4 agglicable to the Commonwealth, gursuant to 42 US C secs 1751 to 1789

r 5 Within in this grimy of when“ the fun/Ls shall be further yrioritgea' to

i 6 fund EOAs in the order of the agglicants with the most demonstrated

7 financial need and

8 1b) The remaining unfunded first time agglicants shall be selected for funding

1 9 based on a random lotteL-y until all remaining funds are allocated to EOAs

‘ 10 192 An AGO may define and limit the services that the EDA funds may cover

11 (102 An AGO shall not accegt a contribution from an eligible taxygyer if the eligible

12 may” designates that the contribution shall be used to award an EDA to a

13 yomcular student

14 [112 Degendents of theAGD’s board of directors, its staff. and in" donors are ineligible

15 to receive an EDA

16 QSECTION 8 A NEW SECTION OF KRS CHAPTER 141 IS CREATED TO

17 READ AS FOLLOWS

18 11! To establish an EDA for an eligible student, the 2111 ent shall submit an

19 agglioiitmn to an AGO

20 122 TheAGO shall ayyrove an agglication for an EDA if

21 {a} An AGO verifies that the student on whose behalf the given! is agglytng is

22 an eligible studentx

23 a} Funds are available for the EDA and

24 (a) The garent signs an agreement With the AGO

25 1. To use the funds in the EDA onlv for the covered gullllfymg exgemes,

26 2. Not to establish any other EDA for the eligible student with any other

27 M
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1 3. Ta comzly With the rules and requirements at the EOA grogram and

1 2 4 Not to use EDA [ands to cover the east at educational materials or

[ 3 services it they are currently receiving the some gym at materials or

1 4 services through the school district in which the student IS enrolled

I 5 (32 TheAGO shall annually renew a student’s EDA it [ands are available unless the

i 6 student’s family income has increased above two hundred titty gercent (250%) or

‘ 7 the amount o( household income necessau to establish eligibiltg [or reduced

1 8 once meaLs based on size 0: household as determined annually by the United

9 States Deyartment of Agriculture agglicable to the Commonwealth gursuant to

10 42USCsecs 1751t01789

11 142 In the event that an eligible student becomes ineligible {or reasons other than

12 [mud or misuse at [andsE the AGO may cease [uniting [or the student’s EDA

13 gravided that

14 [a] The AGO immediately suszends Qayment at additional [ands into the

15 student’s EDA For EOAs that have been ogen [or at least one (12 full

16 school year the EDA shall remain oyen and active [or the yarent to make

17 guali'tyi'ng menditures to educate the student from [ands remaining in the

18 EOA. When no (and: remain in the student’s EDA theAGO may close the

1 9 m

20 Q! It a yarent reggylies to the AGO and Signs a new written afleement,‘

21 yayments into the student’s existing EDA may resume It the BOA is still

22 age): and active. A new EDA may be established It the student’s EDA was

23 closed, and

24 (22 An AGO shall adogt golicies to yrovtde the least dis: native grocess possible

25 [or EDA students desiring to leave the EOA at ogram

26 9SECTION 9 A NEW SECTION OF KRS CHAPTER 141 IS CREATED TO

27 READ AS FOLLOWS
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1
1 11} Prior to making a contribution to an AGO the taxgayer or an AGO acting on

i 2 behall at the taxgiiyer shall aggly to the degafimint [or greaggroval at the tax

3 credit germitted by Section 16 of this Act in a manner yrescribed by the

I 4 degartment Each agglication shall be submztted segaratelv and shall gravide the

5 total amount of groomed contributions and the year or years in which the

1 6 contributions Will be made, whether the groomed cantiibutions Will be in the

7 {arm of cash or marketable securities, and the name at the AGO to which the

‘ 8 contributions will be made

1 9 12) Sublect to the annual tax credit my established by Section 16 of this Act the

10 degaitment shall yrelimi'riari'lz aggrove the amount at tax credit Within ten (101

11 business days 01 receigt at the agglzcati'on and shall notify the twain and the

12 AGO The notification shall indude the amount at the tax credit glEIImlnflfllE

13 aggroved, the name of the AGO to which contributions may be made, and anx

14 other in formation the degartment deems necessity

15 (32 It a taxgayer agghes or the AGO aggli‘es on behalt at the tagger {or

16 greaggroval when no amount 0: tax credit remains [or allocation, but a gortion

17 at thL total amount at tax credit available is gending verificationz the dgartment

18 shall natifi; the taxgayer and the AGO that the agglication is being held in

19 obey/Inca and Will be funded on a first come, first-served basts or Will be denied it

20 all greagzroved contributions are time]! made

21 14! (a! The tmager shall malie the greaggroved contribution to the AGO no later

22 than the earlier at

23 1 Etteen {152 business days [allowmg the date at the degartment's

24 greaggroval notice excluding weekends and holidays or

25 2 Jane 30 at the [SEN] year at the greaggroval

26 112) It the Ereaggraved contribution is in the {arm at marketable securities, the

27 AGO shall monetize the securities within five [52 business days at recemt

Page 19 of38
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i
L 1 excluding weekends and holidays, and notify the degartment Within ten [10;

V 2 business days at the monetization at the securitiec If the monetized value of

§ 3 the marketable securities is less than the amount at the grogosed

‘ 4 contribution reflected on the agglieation the imazer shall sugglement the

5 contribution Wlth additional cash to equal the amount at contribution

if 6 reflected on the Regllcfltlall The layover shall not receive gregggroval [or

7 a tax credit in excess at the amount at grogosed contribution reflected on

I 8 the agglication [arm

‘ 9 152 (a) The AGO shall certify to the degartment the name of the tagayer, amount

10 at the contribution made and the date on which the contribution was made

11 Within ten (10] days of when the contribution has been made

12 (b2 U24»: recetgt o! certification that the contribution has been made or the

13 amazon of the ten [10] day geriod without CEI'tlllCafllln, whichever occur?

14 first, the degartment shall modity the amount a: credit gendtng

15 Ccl‘ltthlll'Mn the amount of credit allocated to toflavers, and the remaining

16 credit available [or allocation as agglicable

17 9SBCTION 10 A NEW SEC’IION OF KRS CHAPTER 141 IS CREATED TO

18 READ AS FOLLOWS

19 11) An organization that seeks to become an AGO shall 112212 (or Initial certification

20 or renewal of certification from the degartment

21 (21 An aggli'cation [or initial certification as an AGO shall Include

22 (a! A may at theAGO’s incomoration documents,

23 (L) A can at the AGO’S Internal Revenue Service determinatton letter as a

24 Section 5019:2132 not {or grofiit organization,

25 to! A descrigtion of the methodology the AGO thl use to evaluate whether a

26 student is eligible to establish an EOA,

27 {d} A dererigtion of the agglication grocess the AGO Will use [or Laurent: and
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{ 1 elgible students

l 2 _(e! A deserigtwn at the methodolagv the AGO Will use to establish (until, and

3 manage EOAs,

g 4 1t) A deserigtmn at the grocesv the AGO Will use to aggrove education service

. 5 graviders

l 6 1g) A descrigtwn of how the AGO wlll inlarrn garents at aggroved education

‘ 7 service graviders, and

‘ 8 (h! A den-nation at the AGO’s grocetlures [or crediting refunds [ram an

9 eduuztian service gravider back to a student’t EOA

10 13} An agglication tar renewal at certttteatzan as an AGO shall include

11 1a] The AGO? comgleted Internal Revenue Service Farm 990, submitted no

12 later than November 30 at the year before the academic year that the AGO

13 intend: to fundEOAs

14 (b) A can at any audit that may be regutred by the degartment and

15 122 I An annual rezart that includes

16 a. The number at agglieations the AGO received during the

17 yrevi'ous academic yearI by county and by grade level

18 b The name and address at all students that received EOA [ands

19 (mm the AG0 during the firewalls academic year,

20 c. When the AGO is an intermediafl Omanization the name and

21 address at all AGO: that received [ands {mm the intermediafl

22 emulation during the [art fiscal year,

23 d The tatal number at EOAS the AGO maintainsx

24 e The amount at [ands theAGO

25 L Received to lundEOAs during the last fiscal year

26 it Distributed into EOAS during the last [meal year,

27 in. Has remammg utter the distribution into EOAs and an).
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l 1 oblggations to fund EDA; in the future,

’ 2 iv Seem on administrative agenses and an accounting

l 3 thereag during the last fiscal year, and

Vi 4 v Seem on tees to grivate financial management firm or

5 othei organizations to maintain records and groeess

{ 6 transactions of the E0A:

7 1. When the AGO is an intermediary organization, the amount of

‘ 8 funds the intermediary organization

‘ 9 L Received to distribute toAGOs during the last fiscal year

10 ii Distributed to each AG0 during the last fiscal year,

11 iii Has remaining afler the distribution into AGOs and aux

12 obligations to distribute to AGOs in the future,

13 iv fient an administrative erenses and an accounting

14 thereot during the last fiscal year, and

15 v. Sgent on tees to grivate (triennial management firms or

16 other organizations to maintain records and grocess

17 transactions,

18 g A list of the AGD’s aggroved education service powders, and

19 h A descrigtion at how the AGO has comglied With the ogerational

20 requirements and revgonsibilities at Sections 5 to 19 at this Act

21 2 The annual rerrt shall also

22 a Conggly With unifiorm financial accounting standards,

23 I: Be attested to by an indegendent certified gublic accountant in

24 accordance with grocedures Eromulgated by the degartment, and

25 c. Be tree at matei ml misstatements or exceeaons

26 142 Ihe degartment shall only certify an AGO or renew an AGD’s certification It the

27 organization meets the requirements established by Sections 5 to 19 of this Act
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f 1 The deyartment shall ”Sue initial certifications within sixty (60) days oz receiving

v 2 the ayylicatmn and renew certifications Within thifiy (302 days of receivzng the

‘ 3 implication

i 4 15) Ugon agylicatian [or renewalx an AGO shall demonstrate that

5 {a} It is an intermediary organization that collects contributions exclusively (or

1 6 the use byAGOs or

, 7 1b) It includes two [22 or more education servme providers in its EDA yrograrn

1' 8 and has awarded at least titty (50! EOAs aggregating a minimum of two

‘ 9 hundred thousand dollars (3200‘0002 in the yrevious vear and is egected to

‘ 10 award at least [ittv (50] EOAs aggregating a minimum of two hundred

11 thousand dollars ($200,000) in the succeeding year

12 -)SECTION 11 A NEW SECTION OF KRS CHAPTER 141 IS CREATED TO

13 READ AS FOLLOWS

14 112 An AGO shall ensure that at least ninety yercenl (90% at the total annual

15 contiibutwns received are allocated to EOAs no later than the last day at the

16 AGO’s immediately succeeding calendar year or fiscal year as malleable, unless

17 the current year's total annual contributions received by the AGO exceed an

18 amount equal to the average at the total annual contributions received in the

19 immediately yreceding three (3) years by male than [Ween yercent (15%), in

20 which case the excess amount may be carried forward and eernded for EOAs in

21 three (32 equal installments over the immediately succeeding three (3) years

22 12) An AGO shall maintain segaratc accounts for EOA funds and ogerating funds

23 [3] Any interest that accrues [ram contributions that are eligible [or the tax credit

24 yermttted by Section 16 at thi'sAct shall be allocated by theAGO to [und EOAs

25 142 An AGO shall create a standard ayylication grocess (or yarents to establish their

26 student's eligibility for an EDA An AGO shall ensure that the aygltcation is

27 readily available to interested families and may be submitted through various
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1

1 sources, including the Intel net

i 2 (51 An AGO shall gravide Barents With a written exglanation of the allowable uses of

i 3 BOA funds, the reszonsibiliti‘es of gurents and the duties of theAGO and the role

" 4 of any grivate financzal management firms or other organizations that the AGO

‘ 5 may contract With to groeess EDA transactions or maintain records for other

i 6 mgects of the EDA grogram

Y 7 162 (a) An AGO may transfer funds to another AGO if additional funds are

8 reguired to meet EOA demands at the receiving/160 or if the transferring

‘ 9 AGO determines it cannot continMe to agerate due to any reason

‘ 10 {b} If funds are transferi ed for the Eamon of meeting EOA demands, no more

11 than a combined aggregate of ten gereent (10%} of the AGOs’ total annual

12 contributions received mav be retained by the AGOs for administrative

13 exgenses

14 1c) All transferred funds shall be allocated by the receivingAGO to its account

1 5 for EOAs

16 fd! All transferred amounts received by an AGO shall be segarately disclosed in

17 the ieeeivmg AGO’s annual report for ceitification renewal gursuant to

13 Sedion 10 of thtsAct

19 1e) An AGO that receives a transfer of funds front an AG0 that has determined

20 it Will not continue to ouerate shall agree to fund the EOAs established b2

21 the transferringAGO to the extent funds are available The receiving AGO

22 shall also 2710”th the funding of transferred EOAs before funding new

23 EOA agglicants

24 (7] An AGO may accegt donations that are not eligible for the tax credit germitted by

25 Section 16 of this Act, gigs and grants to cover admmistrative costs, to inform

26 the gublic about the EDA grogriim to fund additional EOAs or to offer

27 assistance outside of the EOA grogram Donations that are not eligible for the tax
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§

‘ 1 credit germitted by Section 16 at this Act shall not be sublect to Sections 5 to 19

f 2 ofthiA Ad

3 9SECTION 12 A NEW SECTION OF KRS CHAPTER 141 IS CREATED TO

1 4 READ AS FOLLOWS

‘ 5 11) To administer the tax credit and the total annual tax credit egg established in

1 6 Section 16 at this Act the deyartment shall

7 In) Create the tax credit ggylieation [arm the (arms to be used by the

1 8 degertment to hang; the tagayer and the AGO at yreggyroval or dental at

9 the credit and the educational materials to be distiibuted by the/160,

10 (b! Create a Web site listing the amount of the total credit gending verification

11 the amount at the total LrEdlt allocated to date, and the remaining credit

12 available to imayers making contributions to AGOs

13 1c) Notify the toxgayer and the AGO at the amuunt at credit allocated to the

14 tmoyer Mean certification that the contribution has been made by the

15 issuance at a tax credit allocation letter, which the taxeayer shall submit

16 With the ta_xgayer’s return when claiming the credit and

17 1d! Collect necessary data to gravide the regort required by subsection (3) at

18 this seem»:

19 122 On or before Janua_ry I of end: year the deyartment shall goblish on its Web

20 Site

21 (a2 A list of amenizations that have been aggroved by the degartmem to

22 yertorm indegendent {manual analyses at yarents’ demonstrated [11101181171

23 needsI and

24 Lb] A list ofAGOs

25 1 It an AGO [oils to meet the requirements at this section, the

26 deyartment shall not include the organigation on the list 01/1605 the

27 [allnwmg calendar year
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I I 2 Only contributions to AGOs on the list maintained by the degartrnent

‘ 2 (or each calendar year shall be recognized (or tax cream awarded

3 under Section 16 at this Act

V 4 132 The deyartment shall yraduee and yublixh on its Web Slte an annual react! that

‘ 5 aggregates the data obtained from the annual reyorts submitted by AGO: {or the

1g 6 renewal of their certification yursuant to Section 10 of this Act The deyartment’s

7 reyort chat! not include any identifying information at EOA student: or AGOJ

8 that would violate the congidentialgy requirements in subxection (I; of Section 21

9 at thisAct

‘ 10 9SECTION 13 A NEW SECTION OF KRS CHAPTER 141 IS CREATED TO

11 READ AS FOLLOWS

I2 (I! The degartment may conduct an audit at an AGO or contract [or the auditing at

l 3 an AGD

14 12) [a] In the event that the deyartment determmev that there has been a violation

15 at Sections 5 to 19 at this Act by an AGO, the dgzartment shall send written

16 notice to the AGO

17 1b) TheAGU that receives written notice of a violation wtll have “beg (60) days

18 [ram rec-amt at notice to correct the violation identified by the deyartment.

19 162 It the AGO [ails or retuses to comyly atter sixty (60) days the deyartment

20 may revoke theAGD’s certification to yartmiyate in the EDA grogram

21 13 2 An AG0 whose Cerllflllflle has been revoked under this section

22 {a} May ayyeal the revocation at IL? certitiiatmn to the Kentuglgy Claims

23 Commission gnrsuant to KRS 49 220x

24 Lb! Shall continue administrating E0213 that were donated grim to the date of

25 notice stated on the revocation

26 1e) Shall not aeeeyt any [lather contributions [or the yuryase at landing EOAs

27 on or after the date at notice stated on the revocation and
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5

} 1 1d) Shall refund any contributions that were received [oi the gurgase at

I 2 (uniting EOAs on or alter the date of notice stated on the revocation

3 -)SECTION 14 A NEW SECTION 01 KRS CHAPTER 141 IS CREATED TO

I 4 READ AS FOLLOWS

‘ 5 112 (a) Each AGO shall imglement a commerc-ially ViableX cost effective, and

1 6 garent friendly system {or gayment at services tram EOAs to education

‘ 7 service gravtders

8 1b) The AGO shall not adoyt a system that relies exclusively on iequiring

1 9 gamut: to be reimbursed [or out at Rocket exgenses but shall yrovzde

10 maximum flexibile to garents by facilitating direct gayments to education

11 service wonders or requests [or yreaggroval o: and reimbursements [or

12 aualifying exgerIses

13 I”! An AGO my contract With yrivate [manual management firms or other

14 organizations to develag the gayment system

15 12! An AGO may contract With grivate financial management firm; or other

16 organizations to maintain records and grocers transactions of the EOAs

17 13! It [uniting is available: an AGO shall continue making gayments into an EOA

18 until

19 (a) The garent does not renew the 150Az

20 a; The AGO determines that the EOA student’s family "1qu has increased

21 above two hundred [fly gercent (250%) at the amount at household income

22 neLeSAllfl to establish Eligiblllfl {or reduced grice meals based on size at

23 household as determined annually by the United States Degartment at

24 Agriculture amicable to the Commonwealth, gursuant to 42 U S C. secs

25 I 751 to I 789,

26 (e! The AGO determines that there was substantial misuse at the [units in the

27 EOA or
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’ 1 £112 The EDA student receives a high school digloma or equivalency certificate

[ 2 [42 Each AGO shall establish a grocess [or aggroving education service yroviders

3 15! An AGO may aggrove education service grovtders on their own initiativez at the

1 4 request at garents or noon request from grosgective education service graviders

5 9SECTION 15 A NEW SECTION OF KRS CHAPTER 141 IS CREATED TO

[I 6 READ AS FOLLOWS

l 7 11) Nothing in Sections 5 to 19 at this Act shall be deemed to limit the indegendence

I 8 or autonomy at an education service grovider or to make the actions at an

r 9 education service 21 water the actions of the state government

10 12! Nothing in Sections 5 to 19 at this Act shall be construed to beyond the

‘ 11 regulatogy authorig at the state its officersI or any county school district to

12 imgose any additional regulation at education service graviders beyond those

13 necessarv to en force the requirements of the EOA Program

14 [32 An education service 21 Wider that accegts Qayment from an EDA gursuant to

15 Sections 5 to 19 at this Act is not an agent of the state or [ederal government.

16 142 An education service gravider shall not be required to alter its creedz gractices

17 admissions galley or curriculum in order to act:th gayments from an EUA

18 9SECTION 16 A NEW SECTION OF KRS CHAPTER 141 IS CREATED T0

19 READ AS FOLLOWS

20 112 (a) Eflective (or taxable years beginning on or atter Janan I, 2021, but

21 betore Januar_v 1 2026, a nonrefundable nontransterable tax credit shall

22 be germinal against the tax imgosed by KRS 141 020 or 141 040 and

23 141 0401, With the ordering at credit as gravided in Section 20 at this Act

24 as gglicable [or contributions made during a taxable year to one (12 or

25 moreAGOs in accordance wzth the [10/1 grogram To qualifig [or this credit,

26 a tmayer tiling as an indiVidual shall elect to claim a federal and

27 Kentucky contribution deduction associated With the contributions made to
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1 1 an AGO that does not exceed an amount equal to the total contribution [or

1 2 the taxable year less the amount of credit allowed by this section [or the

‘ 3 taxable year

1 4 Q) It the taxgayer is a 2413s through entity, the toxyayer shall aggly the credit

5 against the limited liablllfl entgy tax imgosed by KRS I41 0401x and shall

1 6 also gass the credit through to its members, yartnersx or shareholders in the

1 7 some groyortian as the distributive share of income or loss is gassed

8 through

; 9 (2! The aggregate value at the total annual tax credit my awarded shall not exceed

10 twenty [we million dollars ($25,000 000)

11 132 The credit amount awarded yer taxgayer yer taxable year shall be no more than

12 the lesser at

13 to) Ninety (we percent [95%) at the total contnbutions made to an AGO exceyt

14 as yrovi'ded in subsection [42 at this sectionx or

15 Q! One million dollars ($1 000 0002

16 [42 (a) The taxgayer may elect to yledge a contribution [or multigle taxable years;

17 not to exceed a total of [our (41 taxable years

18 Lb) If the main—year gledge is made by the taxgayer and the amount of the

19 contributions [or each of the multigle taxable years is equal to or more than

20 the amount of contributions made to the AGO In the taxable year Within

21 which the gledge is made the amount at allowable credit shall be increased

22 by two (2) gercentage goints to may seven yercent (97%! in the taxable

23 year Within which the gledge is made and [or each gledged yew

24 1Q I! the toxeayer does not remit the gledged amount at contributions during

25 any taxable year {or which a multi year Eledge is made the tmayer shall

26 regay the gortion of the credit resulting from the increase allowed by this

27 subsection
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‘ 1 [52 Any to): credit awarded under this section that is not used by the taanyer in the

i 2 current taxable year may be carried forward (or no to {we (51 succeeding taxable

I 3 years until the tax credit has been utilized.

1 4 16) Tax credits under this section shall be awarded on a first—comex first served basis

I 5 each fiscal year Within the limitations set {0th in this section The date and time

i 6 stanza from each agglication for greamroviil shall establish the order in which

7 the EEEIICHHOII was received For contributions gledged [or multigle tax years, the

8 contribution shall be considered the first in line [or the years subsequent to the

9 initial year at the gledge

10 -)SECTION 17 A NEW SECTION OF KRS CHAPTER 141 IS CREATED TO

11 READ AS FOLLOWS

12 The degartment shall gravide the following information to the Interim Jomt

13 Committee on Aggrogriations and Revenue no later than November 11 2022 and no

14 later than November I at each year thereazter as long as the tax c1 edit germitted by

15 Section 16 of this Act is taken

16 11! All intoi matron contained in each annual remit tiled by an AGO as required by

17 Section 10 of this Act and the administrative regulations gromulgated

18 thereunder With each eligible student’s identitying ingormation removed and

19 raglaced With an assigned unique identification number

20 (22 The number and total amount at EOAs awarded by AGOs to EDA students

21 rezoned by household income range intervals at [we thousand dollars (£5,000):

22 132 The number and total amount at EOAs awarded by AGOs to EDA students

23 1a] Who are currently in the Commonwealth ’s taster care groflam,

24 (b! Who have grekusly received an EDA under this section and

25 1c) Who are members at a household in which a student has ominously

26 received an EDA under this sectionx and

27 [42 Any other inZormation that may be necessary to assist the members at the
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i 1 General Assembly in determining that the gumnses (I: this tax credit are being

‘ 2 [ultillei

3 -)SECTION 18 A NEW SECTION OF KRS CHAPTER 141 IS CREATED T0

1 4 READ AS FOLLOWS

5 If any gart of Sections 5 to 19 at this Act is challenged in state court as violating either

i 6 the state or federal constitutions garenis at students who would meet the criteria [or

‘i 7 being eligible students as defined by Section 6 at this Act shall be germitted to

8 intervene as at right in such lawsuit [or the purposes (It delemiing the EOA grogram’v

9 constitutionally

10 9SECTION 19 A NEW SECTION OF KRS CHAPTER 141 IS CREATED TO

11 READ AS FOLLOWS

12 Sections 5 to 19 at this Act may be cited as the "Educatmn Uggariunyl Account Act”

13 or E0A ALL

14 QSECTION 20 KRS 141 0205 is amended to read as follows

15 If a taxpayer is entitled to more than one (I) of the tax credits allowed against the tax

16 imposed by KRS 141 020 I41 040 and 141 0401 the priority of application and use of

17 the credits shall be detennined as follows

18 (1) The nonrefundable business incentive credits against the tax imposed by KRS

19 141 020 shall be taken in the followmg order

20 (a) The limited liability entity tax credit permitted by KRS 141 0401

21 (b) The economic development credits computed under KRS 141 347, 141 381,

22 141384 [413841 141400 141401 141403 141407 141415 15412

23 207 and 154 12 2088

24 (c) The qualified fanning operation credit permitted by KRS 141 412

25 (d) The certified rehabilitation credit permitted b) KRS 171 397(1)(a)

26 (a) The health insurance credit permitted by KRS 141 062

27 (t) The tax paid to other states credit permitted by KRS 141 070
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i 1 (g) The credit for hiring the unemployed permitted by KRS 14 1 065'

i 2 (h) The recyclrng or composting equipment credit permitted by KRS 141 390

3 (i) The tax credit for cash contributions in investment fimds permitted by KRS

{ 4 154 20 263 in effect prior to July 15 2002 and the credit permitted by KRS

5 154 20 258

i 6 (1) The research facilities credit permitted by KRS 141 395

I 7 (k) The employer High School Equivalency Diploma program incentive credit

‘ 8 permitted under KRS 151B 402

9 (I) The voluntary environmental remediation credit permitted by KRS I41 418

10 (m) The biodiesel and renewable diesel credit permitted by KRS 141 423

11 (n) The clean coal incentive credit permitted by KRS 141 428;

12 (o) The ethanol credit permitted by KRS 141 4242

13 (p) The cellulosic ethanol credit permitted by KRS 141 4244

14 (q) The energy efficiech credits permitted by KRS 141 436

15 (r) The railroad maintenance and improvement credit permitted by KRS 141 385,

16 (s) The Endow Kentucky credit permitted by KRS 141 438

17 (t) The New Markets Development Program credit permitted by KRS 141 434

18 (u) The distilled spirits credit permitted by KRS 141 389

19 (v) The angel investor credit permitted by KRS 141 396

20 (w) The film industry credit permitted by KRS 141 383 for applications approved

21 on or after April 27 2018

22 (x) The mventory credit permitted by KRS 141 408 and

23 (y) The renewable chemical production credit permitted by KRS 141 4231

24 (2) Aficr the application of the nonrefundable credits in subsection (1) of this section,

25 the nonrefundable personal tax credits against the tax imposed by KRS 141 020

26 shall be taken in the following order

27 (a) The individual credits permitted by KRS 141 020(3)
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i 1 (b) The credit permitted by KRS 141 066

i 2 (c) The tuition credit permitted by KRS 141 069'

3 (d) The household and dependent care credit permitted by KRS 141 067 {and}

i 4 (e) The income gap credit permitted by KRS 141 066,a_nd

5 {[2 The Education 0220"qu dccaunt Program tax credit permitted by

i 6 Section 16 at this Act

i 7 (3) After the application of the nonrefundable credits provided for in subsection (2) of

8 this section the refundable credits against the tax imposed by KRS 141 020 shall be

9 taken in the following order

10 (a) The individual Withholding tax credit permitted by KRS 141 350

11 (b) The individual estimated tax payment credit permitted b) KRS 141 305

12 (c) The certified rehabilitation credit permitted by KRS 171 3961 and

13 171 397(1)(b) and

14 (d) The film industry tax credit permitted by KRS 141 383 for applications

15 approved prior to April 27 2018

16 (4) The nonrefundable credit permitted by KRS 141 0401 shall be applied against the

17 m imposed by KRS 141 040

18 (5) The following nonrefundable credits shall be applied against the sum of die tax

19 imposed by KRS 141 040 afier subtracting the credit provided for in subsection (4)

20 of this section and the tax imposed by KRS 141 0401 in the followmg order

21 (a) The economic development credits computed under KRS 141 347 141 381

22 141384 1413841 141400 141401 141403 141407 141415 15412

23 207 and 154 12 2083

24 (b) The qualified farming operation credit permitted by KRS 141 412

25 (c) The certified rehabilitation credit permitted by KRS 171 397(1)(a)

26 (d) The health insurance credit permitted by KRS 141 062

27 (e) The unemployment credit permitted by KRS 141 065
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i l (t) The recycling or composting equipment credit permitted by KRS 141 390'

I 2 (g) The coal conversion credit permitted by KRS 141 041

i 3 (h) The enterprise zone credit pennined by KRS 134 45 090, for taxable periods

I; 4 ending prior to January 1 2008

5 (i) The tax credit for cash contributions to investment funds permitted by KRS

6 154 20 263 in effect prior to July 15 2002 and the credit permitted by KRS

7 154 20 238

8 Q) The research facilities credit pctmified by KRS 141 395

9 (k) The employer High School hquivaleney Diploma program incentive credit

10 permitted by KRS 151B 402

11 (I) The voluntary environmental remediation credit permitted by KRS 141 418,

12 (m) The biodiesel and renewable diesel credit permitted by KRS 141 423

13 (n) The clean coal incentive credit permitted by KRS 141 428

14 (o) The ethanol credit permitted by KRS 141 4242

15 (p) The cellulosic ethanol credit permitted by KRS 141 4244

16 (q) The energy efficiency credits permitted by KRS 141 436

17 (r) The ENERGY STAR home or ENERGY STAR manufactured home credit

18 permitted by KRS 141 437

19 (s) The railroad maintenance and improvement credit permitted by KRS 141 385

20 (t) The railroad expansion credit permitted by KRS 141 386

21 (u) The hndow Kentucky credit permimed by KRS 141 438

22 (v) The New Markets Development Program credit permitted by KRS 141 434

23 (w) The distilled spirits credit permitted by KRS 141 389

24 (x) The film industry credit permitted by KRS 141 383 for applications approved

25 on or afler April 27 2018

26 (y) The inventory credit permitted by KRS 141 408 {-fifié'}

27 (z) The renewable chemical production tax credit permitted by KRS 141 4231‘
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5 1 and

i 2 {no} The Education Opportumfl Account Progam tax credit permitted I72

3 Section I6 of thisAct

i 4 (E) Afier the application of the nonrefundable credits in subsection (5) of this section

5 the refundable credits shall be taken in the following order

‘ 6 (a) The corporation estimated tax payment credit permitted by KRS 141 044,

7 (b) The certified rehabilitation credit permitted by KRS 171 3961 and

8 171397(1)(b) and

9 (a) The film industry tax credit permitted by KRS 141 333 for applications

10 approved prior to April 27 2018

11 9Section 21 KRS 131 190 is amended to read as follows

12 (1) No present or former commissioner or employee of the department, present or

13 former member of a county board of assessment appeals, present or former properly

14 valuation administrator or employee, present or former secretary or employee of the

15 Finance and Administration Cabinet former secretary or employee of the Revenue

16 Cabinet, or any other person, shall intentionally and Without authorization inspect or

17 divulge any information acquired by him of the affairs of any person, or information

18 regarding the tax schedules, returns, or reports required to be filed with the

19 department or other proper officer or any mformntion produced by a hemmg or

20 investigation, insofar as the information may have to do with the affairs of the

21 person's busrness

22 (2) The prohibition established by subsection (1) of this section shall not extend to

23 (3) Information required in prosecutions for making false reports or returns of

24 property for taxahon or any other infraction of the tax laws,

25 (b) Any matter properly entered upon any assessment record, or in an) way made

26 a matter ofpublic record;

27 (c) Furnishing any taxpayer or his properly authorized agent with information
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l 1 respecting his own return;

i 2 (d) Testimony provided by the commissioner or any employee of the department

I 3 in any court or the introduction as evidence of returns or reports filed with the

j 4 department, in an action for violation of state or federal tax laws or in any

5 action challenging state or federal tax laws

6 (e) Providing an owner of unmined coal, oil or gas reserves, and other mmeral or

7 energy resources assessed under KRS 132 820, or owners of surface land

8 under which the unmined minerals lie factual mfonnation about the owner's

9 property derived from third party returns filed for that owner's property, under

10 the provisions of KRS 132 820, that is used to determine the owner’s

11 assessment This information shall be provided to the owner on a confidential

12 basis and the owner shall be subject to the penalties provided in KRS

13 131 990(2) The third party filer shall be given prior notice of any disclosure

14 of information to the owner that was provided by the third party filer,

15 (0 Providing to a third party purchaser pursuant to an order entered in a

16 foreeiosure action filed in a court of competent jurisdiction, factual

17 information related to the owner or lessee of coal, oil gas reserves, or any

18 other mineral resources assessed under KRS 132 820 The department may

19 promulgate an administrative regulation establishing a fee schedule for the

20 provision of the information described in this paragraph Any fee imposed

21 shall not exceed the greater of the actual cost of providing the information or

22 ten dollars ($10)"

23 (g) Providing information to a licensing agency, the Transportation Cabinet, or

24 the Kentucky Supreme Court under KRS 131 1817

25 (h) Statistics of gasoline and special fuels gallonage reported to the department

26 under KRS 138 210m 138 448

27 (i) Providing any utility gross receipts license tax return information that is
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i l necessary to administer the provisions of KRS 160 613 to 160 617 to

l 2 applicable school districts on a confidential basis;

‘ 3 (j) Providing documents, data or other information to a third party pursth to an

4 order issued by a court of competent jurisdiction, or

5 (k) Providing information to the Legislative Research Commission under

6 1 KRS 139 519 for purposes of the sales and use tax refund on building

7 materials used for disaster recovery

8 2 KRS 141 436 for purposes of the energy efficiency products credits;

9 3 KRS 141 437 for purposes of the ENERGY STAR home and the

10 ENERGY STAR manufactured home credits

ll 4 KRS 148 544 for purposes of the film industry incentives

12 5 KRS 154 26 095 for purposes of the Kentucky industrial revitalization

13 tax credits and the Job assessment fees;

14 6 KRS 141 068 for purposes of the Kentucky investment fund'

13 7 KRS 141 396 for purposes of the angel investor tax credit;

16 8 KRS 141 389 for purposes of the distilled spirits credit

17 9 KRS 141 408 for purposes of the inventory credit

18 10 KRS 141 390 for purposes of the recycling and composting credit

19 11 KRS 141 3841 for purposes ofthe selling farmer tax credit {and}

20 12 KRS 141 4231 for purposes of the renewable chemical production tax

21 credit. and

22 13 Sectwn 17 at this Act [or Bummer at the Education 0,120,114,119;

23 Account Program tax credit

24 (3) The commissioner shall make available any information for official use only and on

25 a confldennal besrs to the proper officer, agency, board or commission of this state,

26 any Kentucky county any Kentucky city any other state or the federal government

27 under reciprocal agreements whereby the department shall receive similar or useful
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i 1 information in return

i 2 (4) Access to and inspection of information received from the Internal Revenue Service

3 is for department use only, and is restricted to tax administration purposes

4 Information received from the Internal Revenue Service shall not be made available

5 to any other agency of state government or any county, city, or other state, and shall

6 not be inspected intentionally and Without authoriaation by any present secretary or

7 employee of the Finance and Administration Cabinet, commissioner or employee of

8 the department, or any other person

9 (5) Statistics of crude oil as reported to the degartrnentierment—etlkearenue} under

10 the crude oil excise tax requirements of KRS Chapter 137 and statistics of natural

11 gas production as reported to the degartmznlBepafifiaent—ef—Reveaue} under the

12 natural resources severance tax requirements of KRS Chapter 143A may be made

13 public by the department by release to the Energy and Environment Cabinet,

14 Department for Natural Resources

15 (6) Notwithstanding any provzsion of law to the contrary begrnning with mine map

16 submissions for the 1989 tax year the department may make public or divulge only

17 those portions of mine maps submitted by taxpayers to the department pursuant to

18 KRS Chapter 132 for ad valorem tax purposes that depict the boundaries of mined

19 out parcel areas These electronic maps shall not be relied upon to determine actual

20 boundaries of mined out pareel areas Property boundaries contained in mine maps

21 required under KRS Chapters 350 and 352 shall not be construed to constitute land

22 surveying or boundary surveys as defined by KRS 322 010 and any administrative

23 regulations promulgated thereto
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