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SUMMARY OF ARGUMENT
This case involves the police obtaining blood test results from an unconscious
DUI suspect without a warrant. The Commonwealth does not dispute, nor could it,
that a warrant was necessary unless an exception to the warrant requirement applies.
Commonwealth Brief, 27.
The Commonwealth — appellee first contends that the exigent circumstances

exception applies. That claim is meritless because no evidence was oftered to

support such a finding. Mitchell v. Wisconsin, 139 S.Ct. 2525 (2019), the sole case

it relies on, did not adopt a per se constitutional rule of exigent circumstances for all
unconscious DUI suspects. The Court remanded to give Mitchell the opportunity to
show that there were no exigent circumstances in his case.

In this case, the officers freely admitted that they could have obtained a
warrant, but that they chose to proceed to get the defendant’s blood test results
pursuant to an implied consent statute. Further, the record indisputably shows that
there was ample time to obtain a warrant.

The Commonwealth acknowledges that the consent exception to the warrant
requirement 1s not present in this case because the defendant was unconscious and
could not voluntarily agree to anything. It also admits that its claim that the implied
consent statute justified the search “as an independent basis for constitutionality is

in doubt . . ..” Commonwealth Brief, 25. However, the claim is not in doubt, because



of this Court’s binding precedential decision, Commonwealth v. Myers, 164 A.3d

1163 (Pa. 2017). A majority of the Court in Myers held that only actual consent, not
an implied consent statute, would constitutionally suffice to justify a warrantless
search of an unconscious DUI suspect.

Whatever civil or evidentiary consequences may be permissible pursuant to
Pennsylvania’s DUI implied consent statutes, blood test results obtained
unconstitutionally without a warrant may not be admitted as evidence in a criminal
case against a defendant. A state statute may not diminish constitutionally
guaranteed search and seizure rights nor may it eliminate the suppression remedy

for a violation of those rights. E.g., Mapp v. Ohio, 367 U.S. 643 (1961);

Commonwealth v. Myers, supra.




ARGUMENT
1. The Claim That The Exigent Circumstances Exception Justified The
Warrantless Search In This Case Is Meritless Because It Lacks Any
Factual Support.

The Commonwealth relies on a single case, Mitchell v. Wisconsin, 139 S.Ct.

2525 (2019), for its claim that exigent circumstances justified the police testing of

the defendant’s blood for marijuana. It can prevail only if Mitchell held that in all

DUI cases under all circumstances testing after an accident of an unconscious
defendant 1s per se an exigency that excuses a warrant. It did not. The Court held
that in such circumstances because alcohol dissipates from the bloodstream rapidly
(1d. at 2535-36), and “an officer’s duty to attend to more pressing needs may leave
no time to seek a warrant” (id. at 2535), police “may almost always order a
warrantless blood test” (id. at 2539).

The Court made clear that it was only ruling generally under the Fourth
Amendment, and not establishing a per se rule. It did not decide “whether the exigent
circumstances exception covers the specific facts of this case.” Id. at 2534. The case
was remanded to give Mitchell the opportunity to show that there were no exigent

circumstances. Id. at 2539. See Missouri v. McNeely, 569 U.S. 141, 152-56 (2013)

(rejecting per se exigency exception for warrantless blood draws in DUI cases)). See

also, e.g., Commonwealth v. Alexander, 243 A.3d 177, 208 (Pa. 2020) (The exigent

circumstances “inquiry is not amenable to per se rules and requires a consideration



of the totality of the circumstances.”). The Supreme Court in Mitchell did not change
the test for determining in an individual case whether there are exigent
circumstances. “The only question left, under our exigency doctrine, 1s whether this
compelling need (for a blood test) justifies a warrantless search because there is
furthermore no time to secure a warrant.” Mitchell, 139 S.Ct. at 2537.

The facts in this case preclude a finding of any exigency. Police had
information, found to amount to probable cause, that the defendant was the driver of
a car involved in a fatal accident with a train on July 5, 2014, and that he may have
been under the influence of marijuana. The commanding officer in charge of the
investigation, Lutz, told Officer Farren to go to York hospital where the defendant
was being treated, and to obtain a “legal” blood draw for marijuana testing, meaning
one pursuant to the implied consent statute. See, e.g., R.R. 174a-175a, 184a, 186a,
202a (N.T.M.S. 56-57, 66, 68, 84).

In Commonwealth v. Trahey, 228 A.3d 520 (Pa. 2020), this Court explained

that under Pennsylvania law and factually, the need for a rapid blood draw from a
DUI suspect for controlled substances is significantly less than when alcohol is

involved.! Id. at 537-38. “Had the investigating officers developed probable cause

L The Commonwealth weakly argues that some forensic testimony at trial undermines this

Court’s conclusions in Trahey. Commonwealth Brief, 36 n.143. As it acknowledges, however,
the scope of review is the suppression hearing, and the Commonwealth may not rely on the trial
record. Commonwealth Brief, 3. E.g., In Re L.J., 79 A.3d 1073, 1085 (Pa. 2013).
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to suspect the presence of controlled substances in Trahey’s blood, they could have
obtained a search warrant for a blood draw subject to no timing limitations.” 1d. at
539.

The exigent circumstances claim should be rejected here because the officers
testified at the suppression hearing that they could have obtained a warrant before
Officer Farren left for the hospital, but instead chose to rely on an implied consent
statute.

Q. It was possible to obtain a search warrant though
before you went to York Hospital?
A.  (Officer Farren) It could be, yes.
R.R. 184a (N.T.M.S. 66).
The officer in charge of the investigation, Lutz, testified as follows:
Q.  Now, prior to you requesting | believe it was Officer

Farren to seek a legal blood draw from York Hospital, you
did not request him to obtain a search warrant before doing

so?

A.  That’s correct.

Q.  You could have?
A.  Ifit was needed.
Q.  You could have?
A.  Yes, I could have.

R.R.202a (N.T.M.S. 84).
Officer Farren did not recall when he went to York Hospital on the evening
of the accident. R R. 182a (N.T.M.S. 64). But when he got there, he learned that the

hospital had already obtained two vials of Mr. Williams’ blood at 5:56 p.m. R.R.



178a (N.T.M.S. 60), RR. 71a (N.T.P.H. 51). At Officer Farren’s request, pursuant
to an implied consent statute, the hospital packaged the vials for shipment to a lab
used by the police for forensic testing. R.R. 178a-181a (N.T.M.S. 60-63).

Although the initial blood draw was non-governmental action by the hospital
taken for an unknown medical reason (no testimony or hospital records were
introduced), it is the state action seizure of Mr. Williams’ blood by police, and the
subsequent warrantless search of that blood for incriminating evidence that violated
his privacy search and seizure rights.

This invasion of privacy rights 1s even greater than that condemned as

unconstitutional in Commonwealth v. Shaw, 770 A.2d 295 (Pa. 2001), where the

hospital had already tested the defendant’s blood for blood alcohol content, and the
police without a warrant obtained a copy of the hospital report showing the results.
Id. at 296. In Shaw, the Court held that this warrantless obtaining of the hospital’s

blood test results violated privacy rights guaranteed by Article I, Section 8.2 Shaw’s

holding was recently discussed and re-affirmed in Commonwealth v. Alexander, 243
A.3d 177 (Pa. 2020), where this Court held that warrantless searches of cars violate

Article I, Section 8 in the absence of exigent circumstances. 1d. at 206-07.

2 Shaw is consistent with past cases of this Court that have held that Article I, Section 8
requires a warrant for police to obtain a person’s records from a private business. Commonwealth
v. Melilli, 555 A.2d 1254 (Pa. 1989) (pen register records); Commonwealth v. DeJohn, 403 A.2d
1283 (Pa. 1979) (bank records).




Once blood is drawn from a defendant’s body there is no danger of dissipation
of blood alcohol or drug content in the sample before the blood is subjected to
toxicological testing. The substance ceases to further metabolize. Thus, there is no
conceivable argument for not obtaining a warrant before testing. The facts of this
case 1illustrate that. After police made sure the hospital packaged the blood vials for
shipment to the police designated lab, the lab did not receive the vials from the
hospital until three days later, July 8%, and the analysis of the blood was done some
time after that. R.R. 70a-74a (N.T.P.H. 50-54).

Therefore, in similar circumstances, the Court in Shaw held that police
obtaining the BAC test results “without a warrant and in the absence of exigent
circumstances, violated Article I, Section 8 of the Pennsylvania Constitution.” Shaw,
770 A.2d at 299.

The reason for this is obvious. Due to the evanescent
nature of the evidence of blood alcohol content, there is an
immediate need to obtain samples of blood for testing.
When blood samples have been drawn for medical
purposes and the results of blood alcohol content tests are
part of a patient’s medical record, the evidence will not
have dissipated during the time that application for a

search warrant is being made.

Id. (quoting Commonwealth v. Riedel, 651 A.2d 135, 143 (Pa. 1994) (concurring

opinion)).?

3 In Riedel, the Court considered facts identical to those in Shaw, but the defendant did not
raise an Article I, Section 8 claim. The majority therefore did not consider the issue, while the
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This case is far afield both factually and legally from Mitchell v. Wisconsin.

The lower court did not err in belatedly concluding that there “was no urgent and
compelling reason for Sgt. Farren to not leave the hospital and attempt to secure a
warrant before returning to have the blood samples transferred to NMS labs.” R.R.
442a (Pa.R.A.P. 1925 opinion, 13). Nor did the Superior Court err in its carefully
reasoned opinion finding no exigency to excuse the warrant requirement.

The blood draw occurred at 5:56 p.m., approximately one
hour and 20 minutes after the accident. As of 5:56 p.m.,
then, Appellant’s blood sample, including all of the
intoxicants contained therein, was preserved. Thus, the
extraction of Appellant’s blood shortly before 6:00 p.m.
on the date of the accident literally stopped the clock on
any concern that the further passage of time could result in
dissipation of evidence since the withdrawal of
Appellant’s blood by hospital personnel ceased all
metabolic activity that might influence a toxicological
assessment of the sample. As a result, any argument that
an exigency existed at the time Sergeant Farren submitted
his request to test Appellant’s blood sample was no longer
viable.

concurrence on behalf of three Justices noted that if the state claim had been raised they would
have found a violation. Relevant here, the Justices unanimously agreed that there were no exigent
circumstances. The majority stated:

We recognize that in the absence of the implied consent scheme, the

actions of Trooper Travis would constitute an unreasonable search

and seizure. As appellant cogently argues in his brief, there was no

danger that his blood alcohol content would evanesce because it was

preserved by the medical purposes blood test. Thus, the exigent

circumstances exception to the Fourth Amendment warrant

requirement is not applicable.
Riedel, 651 A.2d at 141.



Commonwealth v. Jones-Williams, 237 A.3d 528, 544 (Pa. Super. 2020) (Exhibit

A).

In Trahey, supra, the Court held that the Commonwealth failed to sustain its

burden to show that there was a “compelling need for official action and no time to
secure a warrant” before blood was drawn from a DUI suspect involved in a fatal
accident. Trahey, 228 A.3d at 538 (quoting McNeely, 569 U.S. at 149). The factual
lack of exigent circumstances is even more apparent in this case.

The Commonwealth contends that requiring a warrant “creates the absurd
situation” where a second blood draw would have been necessary “creating an
additional intrusion into the skin . . . .” Commonwealth Brief, 40. The “absurd”
situation 1s non-existent since no second intrusion is factually or legally necessary.
All that was required constitutionally was a warrant before the police took the vials

of blood from the hospital and had them analyzed.

2. The Implied Consent Statutes Permitting Police To Obtain Blood Test
Results Without A Warrant And To Admit Them As Evidence In A
Criminal Prosecution Violate State And Federal Constitutional Rights.
The DUI implied consent statutes, 75 Pa.C.S. §§ 1547 and 3755, are a fiction

having nothing to do with actual consent. When an individual applies for and

recetves his driver’s license he 1s not asked 1n return to waive his search and seizure

10



warrant rights with respect to future searches.* Nor does the Commonwealth claim
that the unconscious defendant here actually consented to anything while at the
hospital after the accident. Commonwealth Brief, 14.

The Commonwealth incorrectly attempts to blend two separate and distinct
exceptions to the warrant requirement, consent and exigent circumstances, while
acknowledging that its defense of the constitutionality of the implied consent statute
is questionable. “Even if the validity of implied-consent statutes as an independent
basis for constitutionality is in doubt, Section 3755(a) is also facially constitutional
as a codification of the exigency rule in Mitchell.” Commonwealth Brief, 25
(Summary Of Argument).’

The Commonwealth’s concession of doubtful validity does not go far enough

because there 1s a binding precedential decision of this Court, just four years old,

4 In any event, such an agreement would not be constitutionally enforceable. See infra 16-
17.

> In very recently holding that its implied consent statute was unconstitutional in a case

involving a blood draw from an unconscious driver without a warrant, the Wisconsin Supreme
Court emphasized that Mitchell addressed only exigent circumstances and could not be relied on
to sustain the statute. State v. Prado, 960 N.W.2d 869, 880-881 (Wis. 2021). “We begin with the
premise that consent and exigent circumstances are two separate and distinct exceptions to the
Fourth Amendment’s warrant requirement.” Id. at 878. “The constitution requires actual consent,
not deemed consent.” Id. at 879 (footnote omitted). The Court held that the evidence need not be
suppressed only because, unlike Pennsylvania, Wisconsin has a good faith exception that it held
applied. Id. at 883-84.

Curiously, the Commonwealth at great length relies on an Illinois case, People v. Eubanks,
160 N.E.3d 843 (1Ill. 2019), that provides no support for its position. Commonwealth Brief, 44-46.
Eubanks held that the statute was unconstitutional as applied because there were no exigent
circumstances justifying the warrantless blood draw, and ordered suppression. Id. at 866, 875.

11



and directly on point, Commonwealth v. Myers, supra. In Myers, two opinions, a

plurality, authored by Justice Wecht (164 A.3d at 1173-1182), and a concurring
opinion by Justice Saylor (164 A.3d at 1183-1184), on behalf of five Justices,
concluded that an implied consent statute could not be applied constitutionally in a
criminal case to admit blood test results where an unconscious DUI defendant did
not actually consent.®

This majority holding in Myers is binding precedent. E.g., Commonwealth v.

McClelland, 233 A.3d 717, 732-733 (Pa. 2018) (constitutional ruling and result in a
case joined in by a majority of the Court in majority and concurring opinions

constituted binding precedent); Commonwealth v. Haefner, 373 A.2d 1094, 1095

(Pa. 1977) (Superior Court bound by result that Supreme Court majority agreed on
in a prior case even though “a nondecisional opinion”). In Myers, “[a] majority of
this Court also held . . . that a warrantless blood draw from an unconscious DUI
suspect violates the Fourth Amendment. Id. at 1173-1182 (plurality); 1183-84

(Saylor, C.J., concurring).” Commonwealth v. Bell, 211 A.3d 761, 773 (Pa. 2019).”

6 Justice Todd concurred on statutory grounds and did not address the constitutional issue,

(id. at 1184), while Justice Mundy was the lone dissenter. 1d. at 1184-89.
7 Bell acknowledged, as has the United States Supreme Court, that a refusal to submit to a
blood test may justify certain limited civil or evidentiary consequences under an implied consent
law. But Bell held only that evidence of a refusal of a blood test is admissible for the limited
purpose of the prosecutor explaining the absence of blood test evidence in a DUI case. Bell, 211
A.3d at 774-77. “There must be a limit to the consequences to which motorists may be deemed to
have consented by virtue of a decision to drive on public roads.” Birchfield v. North Dakota, 136
S.Ct. 2160, 2185 (2016). Those limits need not be explored here because this is a criminal case

12



There is no reason to reconsider Myers. As it did in Myers, the Common-
wealth seeks again here to rely on statements in decisions of this Court from the
1990’s, rejected in Myers, “which suggest that implied consent may serve as an
exception to the warrant requirement.” Myers, 164 A.3d at 1173 (plurality opinion).
Commonwealth Brief, 42, 47. What the Commonwealth fails to acknowledge 1s that

the 2013 decision in Missouri v. McNeely, supra, changed the constitutional

landscape. The Court acknowledged “the magnitude of the drunk driving problem .
.. (and) the States’ interest in eradicating it,” but held that the warrant requirement
and suppression remedy applied in DUI blood draw cases. And, only where the state
can show an applicable exception, like exigent circumstances, may the evidence be
admitted despite the warrantless search or seizure. McNeely, 569 U.S. at 160.

As serious as drunk driving is, the McNeely decision 1s consistent with the
holdings in past cases of this Court and the United States Supreme Court that there
cannot be a diminishing of constitutional search and seizure rights because of the

severity of the offense at issue. See, e.g., Mincey v. Arizona, 437 U.S. 385 (1978)

(rejecting state’s argument for a homicide exception to the warrant requirement);

Commonwealth v. Rodriguez, 614 A.2d 1378, 1383 (Pa. 1992) (“seriousness of the

requiring the suppression remedy for violations of constitutional rights. E.g., Mapp v. Ohio, 367
U.S. 643 (1961) (suppression remedy binding on the states); Commonwealth v. Edmunds, 586
A.2d 887 (Pa. 1991) (Article I, Section 8 does not provide for a good faith exception to the
suppression remedy).

13



criminal activity under investigation, whether it is the sale of drugs or the
commission of a violent crime” is not a justification for ignoring constitutional
search and seizure rights).

Three years after McNeely, in Birchfield v. North Dakota, 136 S.Ct. 2160

(2016), the Court reaffirmed the warrant requirement for DUI blood draws and
testing, holding in three consolidated cases, that coercive warnings threatening
criminal punishment pursuant to an implied consent statute violated the Fourth
Amendment. Id. at 2184-86. Of the three cases, only one involved an individual,
Beylund, who had agreed to take the blood test. The Court remanded, holding that
whether consent is voluntary must be determined by the totality of the circumstances

pursuant to Schneckloth v. Bustamonte, 412 U.S. 218 (1973). Id. at 2186.

Mitchell v. Wisconsin affords no support for a claim that an implied consent

statute permits the state without a warrant to obtain blood test results and then admit
them 1n a criminal prosecution. “Though our precedent normally requires a warrant
for a lawful search, there are well-defined exceptions to this rule.” Mitchell, 139
S.Ct. at 2533. Mitchell considered one, exigent circumstances. See supra pp. 4-10.
Another is voluntary consent, discussed in Myers, where the state establishes that an
individual, without any coercion, agreed to the intrusion on his privacy. Myers, 164

A.3d at 1173 (plurality opinion). See, e.g., Schneckloth, supra.

14



In Mitchell, as here, the DUI suspect was unconscious and could not give
actual consent. The Court granted certiorari in Mitchell to decide the

constitutionality of Wisconsin’s implied consent statute. See, e.g., Mitchell, 138

S.Ct. at 2551 (Gorsuch, J. dissenting). The lead plurality opinion never addressed
this 1ssue, instead offering only this cautionary note about the reach of DUI implied
consent statutes. “[OJur decisions have not rested on the idea that these laws do what
their popular name might seem to suggest — that is, create actual consent to all the
searches they authorize.” 1d. at 2553. Justice Sotomayor, with two Justices joining
her opinion, addressed the issue of the constitutionality of implied consent DUI
statutes.

The plurality does not rely on the consent exception here.

See ante, at 2532. With that sliver of the plurality’s

reasoning [ agree. I would go further and hold that the state

statute, however phrased, cannot itself create the actual

and informed consent that the Fourth Amendment

requires.
1d. at 2545 (Sotomayor, J., dissenting).

As Justice Wecht’s opinion in Myers emphasized, “[t]he statute cannot

authorize what the Fourth Amendment or Article I, Section 8 would prohibit.” Id. at

1173 (plurality opinion). “Simply put, statutorily implied consent cannot take the

place of voluntary consent.” Id. at 1178 (plurality opinion).

15



Driving may be a privilege, but a legislature cannot rely on this as a basis for
curtailing search and seizure rights.® Significantly, this Court has already rejected
actual signed advance consent to searches as having any binding validity or
relevance in assessing the constitutionality of any subsequent searches. The cases
have involved agreements signed by the defendant in return for receiving the

discretionary benefit of probation or parole. See, e.g., Commonwealth v. Arter, 151

A.3d 149, 155 (Pa. 2016); Scott v. Pennsylvania Board of Probation and Parole, 698

A.32, 36 (Pa. 1997), rev’d on other grounds, 524 U.S. 357 (1998).° Automobile
drivers with licenses, unlike probationers and parolees, have not been convicted of
crimes, and therefore do not have diminished search and seizure rights. Thus, such
“consent” to unconstitutional searches, whether express or implied by statute, should
be even more constitutionally unacceptable.

It would be a dangerous novel rule of law that the legislature could override

the warrant requirement here, or with other constitutional search and seizure

8 For example, the United States Supreme Court refused to carve out an exception to the
usual reasonable suspicion requirement for pedestrian and car stops simply because the
government has a right to regulate driving and insure highway safety. In Delaware v. Prouse, 440
U.S. 648 (1979), the Court held that the minor intrusion of a brief stop of a vehicle to check driver’s
license and registration could not be routinely done, enforcing the Fourth Amendment’s reasonable
suspicion standard. “An individual operating or traveling in an automobile does not lose all
reasonable expectation of privacy simply because the automobile and its use are subject to
government regulation.” 1d. at 662 (footnote omitted).

° The United States Supreme Court has also repeatedly refused to permit states to condition
privileges and discretionary benefits on the individual relinquishing constitutional rights. E.g.,
Koontz v. St. John’s Riverwater Management District, 570 U.S. 595, 606-07 (2013).

16



protections. Recently, for example, in Commonwealth v. Alexander, supra, this

Court addressed a situation where police lawfully stopped a car for a traffic offense,
and probable cause for a search of the car developed because police smelled
marijuana and the driver admitted he “had just smoked a blunt.” Alexander, 243
A.3d at 181. This Court held that under Article I, Section 8 a warrant is required for
a car search under such circumstances unless the exigent circumstances exception
applies in an individual case. Id. at 207-08. It would not be difficult for the legislature
to craft an implied consent statute to permit warrantless searches of cars where
probable cause suddenly develops to believe that the driver possesses drugs in the
car he 1s driving, thus nullifying Alexander’s holding.

[T]o interpret the implied consent statute such that the

voluntariness of one’s consent to a chemical test is

predetermined 1s to imbue the legislature with the power

to curtail substantially the essential protections of the

Fourth Amendment.
Mpyers, 164 A.3d at 1176 n. 17 (plurality opinion).

The amicus brief from the District Attorneys Association focuses on the fact
that the defendant in Myers was under arrest while the defendant here was a DUI
suspect who had not yet been arrested. The implied consent statute that gives
defendants a right to refuse a blood test after an arrest and warnings, 75 Pa.C.S.

§1547, does not apply here. The Commonwealth relies on 75 Pa.C.S. §3755, an

implied consent statute that does not provide for a right to refuse the testing. The

17



amicus brief posits that this statutory difference with the right of refusal is

dispositive. District Attorney Association Amicus Brief, 6, 18-21. It is not. Whether

there is a statutory right of refusal 1s constitutionally irrelevant, as 1s whether the
DUI suspect 1s under arrest or not.

Every DUI suspect has the same constitutional rights with respect to blood
testing. The constitutional right at issue here is not one of refusal if the defendant 1s
asked to consent to a search. The defendant always has the constitutional right to
refuse consent regardless of whether there is a statute or he is under arrest. E.g.,

Schneckloth, supra. The constitutional issue in a case like this where a defendant

was not asked to consent to a search for whatever reason (e.g., unconscious) is
whether the warrantless intrusion was permissible. The state cannot utilize blood test
result evidence 1n a criminal prosecution unless police obtained the evidence with a
warrant, or the Commonwealth can show that either the exigent circumstances or
actual consent warrant exception applies.

The amicus brief fails to mention that in circumstances almost identical to this
case its argument concerning a non-arrested DUI suspect was accepted by the

Superior Court in Commonwealth v. March, 154 A.3d 803 (Pa. Super. 2017), and

that this Court summarily reversed, and ordered a remand for reconsideration in light

of Myers and Birchfield. Commonwealth v. March, 172 A.3d 582 (Pa. 2017). This

Court’s decision in Myers is only four years old, and the Commonwealth has

18



asserted no special circumstance for this Court to now ignore principles of stare
decisis and reconsider that ruling. This Court applies the stare decisis doctrine
because it “promotes the evenhanded, predictable, and consistent development of
legal principles, fosters reliance on judicial decisions, and contributes to the actual

and perceived integrity of the judicial process.” Stilp v. Commonwealth, 905 A.2d

918,954 n. 31 (2006) (quoting Randall v. Sorrell, 548 U.S. 230, 243 (2006)).

Myers correctly decided the constitutional issue, rejecting an implied consent
statute as a basis for sustaining a warrantless search. This Court should hold that the
warrantless search here was unconstitutional, and that the blood test results must be

suppressed.
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