N THE SUPREME COURTOF THE STATE OF NEW MEXICD
Case No, 5-1-8C.28096

STATE ex vl JACOB R, CANDELARIA,
in his capacity us STATE SENATOR, and
GREGORY BACA, In bis capacity as STATE SENATOR,
Petitioners,
¥.
MICHELLE LUJAN GRISHAM, in her
capacity as GOVERNOR,
Hespondent,
sl

TIM EIMCHENBERG, n bis capacity as
STATE TREASURER, renl party in inferest.

STATE OF NEW MEXICO )

yas,
COUNTY OF BERNALILLO )

AFFIDAVIT OF TIM BICHENBERG

Adfiant Tim Bichenberg, upon his oath, states:
i. { am of majority age and under no disability.

2. I am the elected Mew Mexico State Treasurer. New Mexico Constitution
Article V, Sec. 1; NMBA 1978, Section 8-6-3. In iy capacity as Treagurer, | have
been identifind as a real party in inferest in the matter of Stafe ex vel. Candelavia, ot
af v Grishom, §-1-80.28006,

3. Dhave personal knowledge of the matter at issue i this case and of the
statements herein,

4. The Awmerican Rescus Plan Act of 2021 {“ARPA"} offers hundreds of
bithious of dollars to the Siy states to support their responses to the deadly and
widespread COVID-19 pandonyic. Exhibit 4. Hroadly spealdag, the funds are
intended to support the States” response fo fhe public health cmergency, to assist
essential workers, to support government services, and fo fnvest in infrastruciore.



42 U.B.C. § 803X} New Mexico accepted the offer of ARPA funds and has
received g Httle over $1.75 billion, Exhibis Band O

3. The funds in question were allocated by the federal government o the state
of New Mexico, nut the Governor or any other State sutity or institution. 42
ULEC. § BOABGY The funds are in the possession and control of the State of New
Mexivo, beld in the General Fund Jovestment Pool of the /Sta's Tressury, and
dedicated 1o expenditure in sccordance with New Mexioo State law, which reguires
appropriation by the New Mexico Logislature. New Mexico Constitution Articla
IV, § 30; 42 UR.CL§ B0%{cW ); Bxhibit C.

£, The ARPA recovery funds were not “promised”™ to New Mexico by
Congress; rather, in passing the ARPA, Congress both appropristed recovery funds
and placed broad conditions on a State’s receipt of the fimds, 42 US.C.A. § BG2
{(=}1}. Tam aware that, “in exercising it spending power, Congress may offer
funds 1o the Statss, and may condition those oifers on vompliance with specified
conditions.” Nat? Feds of Indep, Bus. v, Sebeffus, 567 U8 319, 837,132 8. ¢
2566, 2579, 183 L. B4 24 450 (2012). Title to the funds vested in the State of
Mew Mexico upon the roceipt of the funds. 43 8.0 § B2

7. i bave sxamined the affidavit of Debharah ¥ Rosnorny, sttached ag BExhibit C
10 the Respondent's Gotober 15, 2021 Response to the Petition herein,

8 Ihave examined the provisions of NMSA 1978 § 6-10-3(CY. The ARPA
fands are not subjsct to Section 6-1 {-2(Cs because the ARPA funds were not
provided by Congrass subject 1o being "earsed.” The funds huve been sent to the
State of New Mexico and recuived into the New Mexicn Treasury, where they are
held subject to their appropriation. Bxhibit ©. Because the money has already
been “earned” it is considored in the Treasury, regardizss of what acoont the
ey i sitting in. In fact, a key provision of the ARPA siate relief fund’s
provisions is to restore lost revenue. The Ceneral Fund and some apeacies’ funds
are due for replenishment following the replenishment of the Unemployvment
Insurance trust fund with the Departiment of Workforoe Solutions,

9. The funds are held in the New Mexico Tressury in the lnvestment pool
subject to being appropriated to public programs and projects in sceordance with
New Mexuico law and the provisions of ARPA. The ARPA funds constitate moeney
held in the New Mexico Treasury, and money in the New Mexion Treasury shall be
paid out of the Treasury only upon appropriations made by the Legislature. New
Mexico Constitution, Asticle IV, § 30,



10, 1 have examined the provisions of NMSA 1978 § 6-18-41. The ARPA fimds
i question are not "unsarned moneys” envisioned by Section 6-18-41. The fact
that expenditure of the funds is subject to reporting requirements and the fands
may be subject to recoupment or recapture ¥ not gxpended within the broad
framework of ARPA doss not render the funds "wrearned.® 47 VB8 803

11, The ARPA funds weve not deposited in a suspense acoount with the New
Mexico State Treasurer. The pooled funds are In the State General Fund
Investment Pool of the New Mexicn State Treasury,

12, Beorstary Romere’s affidavit refers to a "suspense acorunt,” that was
apparently created by DIFA as an accounting tool. Suspense fands are used when
there is 2 question of whether the money belongs to the State or which find the
money shonld be deposited 1o in the Treasury, An example would be SUADENSE
funds at the Taxation and Revenue Depariment used to collect Fross receipls,
personal income, and other taxes. The New Mexico taxation and revenue
depertment makes a determination how much of cach belongs to the general fund,
local governments, or other potential funds and then transfers the money o the
proper fund or entity,

13.  The creation by an agency or entity of a "suspanse account” or "suspense
fund” for acoounting purposes dows not render the funds any less poblic "money”
in the State Treasury, which cannot be “paid out of the ireasury [withount]
appropriations made by the legislaturs.” New Mexico Constitution Article v, &
. Whether DFA considers the ARPA funds to have hesn segregated in 4 suspense
account 18 of oo comsequencs o the constitutional imperative that money in the
state reasury be appropriated by the Legislaturs,

14, The ARPA funds slready arc the “absalute property of the State of New
Boxdes™ as they have been received by the State of New Mexico, are hald in the
State Treasury, and avs available for appropriation by the Legislature in accordance
with the New Mexico Constitution Article TV, § 30, New Mezico may use the
funds

+Support public health expenditures, by, for example, fonding
COVID-19 mitigation efforts, madival expenses, behavioral
heaithoare, and certain public health and safety staff



+Address negative economic impacts cansed by the public health
emergency, including economic harms to workers, houscholds, small
businesses, impavcted industries, and the public sector

+Replace lost public sector revenus, using this funding to provide
government services fo the extent of the reduction in revenue
experienced due by the pandemic

+Provide promium pay for essential workers, offtring additions]
support to those who have and will bear the groatest health risks
beoause of their service in oritiosl infinstructure sectors

+ovest in water, sewer, and hroadband nfrastructure, making
nUCessary invesimentz 10 Unprove acoess to cloan drinking water,
support vital wastewater and stormwater infrastroctare, and to expand
access 1o broadband internet

Within these overall categories, New Mexico has broad Hexibility to decide how
best fo use this funding to meet the needs of its communities,

15, The ARPA money must be appropristed and speat i acorwdance with the
conditions imposed by Congress and with siate law, The funds are presently held
in the New Maxico State Treasury and are no less the "shsolute property of the
state” if they are allocated and spent by a legislative process than if they are spont
by executive decres,

16, The ARPA money has not yet hesn appropriated through the legislative
process and is presently the absolute property of the State subiect only to
appropeiation in accordance with ARPA and compliznce with reporting
resuirements. 42 U.S.C 302(dy

Frrther Affiant saveth nanght, Y
{ !j N o
P S N
Tim Bichenborg

Subscribed and sworn to before me this 1st day of November 3021 by Tim
Eichenberg, New Mexico State Treasurer,
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OMB Approved No. 15050271
Expiration Date: 1 /302021

LS. DEPARTMENT OF THE TREASURY
CORONAVIRUS STATE FISCAL RECOVERY FUND

Reripisnt  namse and  addesss: | DUNS Number: §0RS&1567

State of Mew Mexico Taxpayer Idergification Number: BS8000565
407 Galisteo Strset Assistance Listing Number: 21.019

Santa Fe, New Mexicn, 87501

Bection 602() of the Social Security Act {the 4ct), as added by section 89801 of the American Rescue Plan
Act (ARPAY, Pob. L. No. 117-2 (darch 11, 20213, authorizes the Departownt of the Treasury (Treasury)
to make payments to cevtain recipients from the Coronavirus Rate Fiscal Recovery Fund.

As a condition to receiving such payment from Troasury, the authorized representative bedow hevsby
{3 covtifien that the recipient named ahove requires the payment to be made pursuant to section 602(h)
of the Act in order o carry out the activities Heted in section 802() of the Act and (1) agrees to the erms
attached hareto.

Section 603(HHL) of the Aot wuthorizes Treasury to make pavments to Staten for the State to distribute
te nonentitiesent waits of locad governoment within the Siute in sccordance with section 803K 2). The
authorized reprosentative below hereby sgrees to use such payment from Traaswry to make payments to
such nenentitlemsnt vnils of locsl government in acvoordance with Section 813} of the Act and
Tremsury’s tmplomenting regulations and guidance.

Section S03(0QHBME) of the Act authorizes Treasury to make paymends o States, in the sase of an
amount to be paid to 2 county that is not 2 unit of general local governent, for the State to distribuie to
units of general local goverpment within such county in ascordsnce with Seetion SOSBHINED of the
Agt. To the extent applicable, the authorized represexdative below hershy agrees to use any such
payment from Treasury to make payments te such units of general Jocal government in aceordanecs with
Section 8030 of the Act and Treasury’s implementing regulations snd guidance.

Reciplent, o~ Doculigned by:

J DECARTIRAIIRAC S 4
Authorized Representative: Deborah Romero
Title: Cabinet Secretary, Dept. of Finavce and Admin,
Drate signed §7972(021

U8, Department of the Treasury:

Authorized Heprosentative:
Title:
ate:

PAPERWORK BENUOTION ACT NUTICE

The indoramtion onllerted will be used for the U8, Govermnent to process requests for support. The estimated burden ssemeinted with
this cotlection of infurmation is 15 minvies per reggomse. Crmmaonts sonrmming the seeuracy of this burden setimate and B stinng
for reducing this burden should be drseiad o e Offtes of Privaey, Transparency and Records, Departmant of ihe Treasury, 1560
Pennaylvanda Ave, KW, Wasbington, R.C. 20220, DO NOT send the fore o 85 address. du agency may not conduet or spessor, and
] pevaon is not reguived o reupond ¥, & collectinn of mformation unless i Seplars » valid ool nursher sosigned by OMB.




{MB Approved No. 130340271
Expiration Date: 1 1/30/2021

U.B. DEPARTMENT OF THE TREASURY
CORCNAVIRUS STATE AND LOCAL FISCAL RECOVERY FUNDS

Recipiend name and address: PBUNS Kumber: 808561367

State of New Mexico Tazpayer Identification Number: 838000385
4§F7 Galisteo Strest Assistance Listing Mowber and Title: 31 027
Hania Fe, Neow Mexico 87508

Section 602(b) of the Social Security Act {the Act), us wdded by section 9901 of the American Rescos Plan Act (ARPA), Pub. L,
Ne. 117-2 {March 11, 2021), authorizes the Departaent of the Treaswry {Trewsary) to make payments to certain recipients from the
Cavonavius State Fecal Becovery Fuad,

As a eondition to seceiving sech payment from Treawwry, the anthorized representative below hereby (1) sortifics that the secipient
named above requires the payment i be made pursizat to section §02(b} of the Act i neder 1o carry owt the activities Bared in
section 602(c) of the Act and (3} agrees o e torms atached haeai,

Fhe foltowing applies only i Bistes:

Section 603(b)2 of the At «s added by section 9901 of ARPA anthorizes Treaswry to mudie payments o States for the Rale 1o
distribute to nonentitliement uols of loced goverment within the State in avcondance with section SOMGN2). The anthorizesd
represestative below heseby sgrees 1o use xuch payment from Treasury to make payments ts such novemitiement units of focal
guverarnent in aconedance with Section 603(h) sad Treacory s implementing regulations and guidsree.

Section S03MHBUE) of the At authorizes Treasury to make payoments 1 States, in the case of 2n amount to be pard o 3 cowdy
that ¢ not a unit of general Yocal government, Yor the Stie to distribute 1o units of general local governnwst within such onunty in
aocordance with Sechion €MD KRG of the Act, To the extent applivable, the authorized representative helow hereby ugioes to
use any such payment fonx Treasury 1 make paymenty 1o such noits of general local government in secordsnse with Section
S03(b} of the Act and Treaswry’s bplementing regdations and guidance.

Recipient:

Authorized Reprosemiative Siganture (above)

Authorized Reprosentative Name: Deborult Romero
Authorized Representative Tile: Cubinet Secretary, Dept. of Floance and Admis,

Date Signed:

LS. Depurtmendt of the Treasury:

Authorived Representative Signature {above)



Tacob Leibenluft
Chief Recovery Offiver, Oifive of Reoovery Programs
hme 11, 2021

Authorized Representative Name:

Authoriced Representative Title:
Date Signed:

PAPERWORK REEICTION AT NOTICR

The informution collected witl be used for the U.8. Governmess to Provess requests fae support, The ostirmuted bunden sxsocinted with this collection of
infusmaation i 13 minstes pes resporse. Communts conesraing the aseuncy of this bueden estimate and spggestions for reducing it birden showdd b divected
to the Offive of Privacy . Transparency and Revusds, Depurtient of Sie Treasery, 15300 Pennsylvania Ave, MW, Wnhingion, DO, 20220, DO NOT cend the
Torees o0 chis axdkdeess. An agency way 5ot conduc o spausey, and & persnn s Rt reguired 1 respond 0, & callection of inforation sniess it displeys 2 valid
congrol sunber vesigaed by DM,
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U5 DEPARTMENT OF THE TREASURY
CORONAVIRUS STATE FISCAL RECOVERY FUND
AWARD TERMS AND CONDITIONS

8. Recipient understands and agrees that the funds disbursed under this award may wdy be used In
compliance with section 802() of the Sccial Security Act {the At} and Treamury’s regulations
implementing that section and guidance.

b, Reciplent will determine prior to engaging in any project using this assistence that ¥ has the
mstitational, mavageriad, and financial capability 1o ensure proper planning, mumagement, and
eomapletion of such project.

]

- Perigd of Perbormance. The period of performance fur this awsard begins on the date hereof and ends
on Devember 31, 2028, As set forth in Treasury’s implementing regulatinns, Recipient may use award
funds 10 cover sligible costs hncurred during the peried that boging on March 8, 2021, and ends on
December 81, 2024,

’ 0
W
N

Reporting. Recigdent agrecs to eomply with any reporiing shligations extablished by Treasury as they
relabe to this award.

4. Maintenanes of and Access to Records
&, Hecipient shall maintain records and finaacial documents sufficiont to evidence covaplisnice with
seetion 802(c), Treasury's vegnlations implementing that section, and guidance issued by Treasury
regarding the foregoing.

b, The Treaswry Office of Inspector General and the Uovernment Accountability Offics, or their
authorized representatives, shall have the vight of arcess 1o recowds fedectronde and otherwise) of
Recipiend in order 0 conduct sudits or other mvestigations.

. Records shall be maintained by Recipiont for a peried of five {53 vears after adl Rinds have been
expended o returned to Treasury, whichever is later,

% Preaward Losts, Pre-wward costs, ux defined in 2 CF R § 200,458, may not be paid with funding
fronm this award.

ive Costs, Heclplent may use funds provided under this sward to cover both divact and
mndivert rosts,

~3

- Lost Sbaving. Cost shaving or ratching funds are not required to be provided by Reciplent.

-

Clonfliets of Intervest. Recipient understands snd sgrevs it must maindein a conflict of

sdersst policy consistent with 2 C.F.R. § 20013186} and that such condlict of interest policy iy
apphicable to cach activity funded under this sward. Recipient and subrecipients must disclose in
writing to Treasury or the pass-thvough wdity, as appropriate, any potential confliot of interest
sffeeting the awarded funds in aceordanee with 2 O.F R, § 2043312,
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8. Complisnce with Applicable Low and Begulations.

&, Recipiend agrees to comply with the reprrements of seetion 802 of the Aet, vegulations adopted by
Treasury pawrsuant to sechion 802(5 of the Act, and guidance issued by Treasury vegarding the
foregoing. Beciplent alen agreos to comply with all other apphicnble federal statutes, regulations,
and exscutive wrders, and Recipient shall provide for sunh compliance by other partios in any
agreements it snters into with other parties relating to this awsrd.

b, Federal vegulations applicable to this awerd include, withoud Hmitation, the following:

i Uniform Administrative Requirersents, Cost Principles, and Andit Requirerments for Federal
Awards, 2 CFR. Part 200, other than soch provisions as Treasiory may detersiing are
inapplivabls to this Award and subject to such exceptions as may be otherwise provided by
Treasory. Subpart F — Audit Beguivements of the Uniforer Guidance, implementing the
Single Audit Act, shadl apply to this award.

i Universal Identifier and System for Award Management (S8aM), 2 C.F.R. Part 25, pursuant
b whiich the award feem set forth in Appendix & to 2 U.F.K. Part 25 is hereby incorporated
by refevence.

. Repmting Subaward and Exerutive Compensation hdormation, 2 Q.F.R. Part 17 §, pursvant
o which the award tevm set forth in Appendis At 2 CFR. Pt 170 4 bereby ncorporated
by veference.

w.  OMB Guidelines 1o Agencies wn  Govoromontwide Debarmend and  Suspension
{Nonprocurement), 2 CFR. Part 180, including the requiverent to molude 3 tevm or
erasdlition in all lower finr vovered tramsactions {contracts and subesniracts doseribed iy @
CFR. Part 180, subport B) that the award iz subjest to 2 CFXR. Part 180 and Treasury's
implementing regulation st 31 CER. Part 19,

v.  Revipient Integrity and Performance Matters, pursuant to which the award term set forth in
2CEER, Part 200, Appeaxdis K11 to Part 200 is hereby incorporated by reforence.

vi.  Governmentwide RBegoirements for Drog-Free Workplace, 31 C.F.R. Part 20
vii.  New Restrictions on Lobbving, 31 CFR. Part 91,

vith.  Uniform Belocation Assistance and Real Property Acouisitions Act of 1970 {42 8L 8
4811 -4655}) snd taplmenting regulations.

. {ienerally applicable foderal envirnnmental laws and regulations.

e, Symtutes and regulations prodibiting diservimination spplicable to this award include, withumt
fimitation, the following:

Lo Tide VI of the Civil Rights Ack of 1954 (42 T80, §§ 20004 ot serg and Treassury's
implementing regulations at 31 C.FPR. Part 22, which prohibit diseriminstion on the basis
of race, color, or nationad origin under programs or sctivities recedving federal fnancigl
assistance

#. The Fair Housing Act, Title VIH of the Civil Rights Act of 1988 (42 U.8.C. §§ 2601 ot seq.),

3
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which prohibits discrindnation in bousing on the basis of race, oslor, refigion, national
ovigin, sex, familisl status, or disahility

L Section 504 of the Rehabilitation Act of 1978, as awmended (98 118.C. % 7943, which profubits
diserimination on the basis of disability under any program sr activily receiving federal
financial agsistance;

w.  The Age Discrimination Act of 1875, as amended (42 UB.C §§ 8101 st seq.), and Treasury's
unplementing regulations at 31 CFR. Part 28, which prohibit diemindiredion on the hasis
of sge in prograres or activities reveiving federal financial sexistance; and

v, Tithe II of the Amerizans with Disabilities Act of 1990, as amended (42 US.C §§ 12101 ot
seq.), which probibite discrimination on the basis of disability under programs, activities,
and services provided or made available by state and local governments or instrumentalities
oy agencies thereto,

10, Remedial Artiona. In the event of Recipdent’s noncomplianes with section 802 of the Art, other
apphivable lows, Treasury's inplementing regulations, guidance, or any reporiing or other program
requiresmnis, Treasury may impose additional conditions on the receipt of 8 subsequent tranche of
future award fands, if any, or take other available remedios as set forth in 2 CFR. § 200.930. In the
caze of a vielation of section 802(c} of the Act regarding the use of funds, previcos payments shud] be
subjest o reroupment as provided in section 602(s) of the Act and any additional payvments may be
sadjoct 1o withholding as provided in sections SOBMEXAGNIID of the Act, as applicable.

11. Halch Act. Resipient agrees to comply, as applicable, with reguivemments of the Hatch dcr (5 R
§3 1501-1808 and 73284-T38%), which Hmit cortain politics} activities of Rtate or Incal governmend
entployers whose prinecipat smployment is ins conneetion with an sctivity finenced in whole or in part
by this federad assistancs,

1Z, False Statements, Reviplont understands that making false siaiemanis or eladms in connsetion with
this award is a viekstion of federal Jaw and may reswdt in eriminal, mvil, or adudnistrative sanctions,
including fines, iroprisonment, civil dameges and penslties, debarment from participating in federad
wwards or contracts, and/or any other remedy available by law.

13 Bublications. Any publivations producsd with funds from this award must display the following
langvage: “This project s being] [was] supported, in whole or in part, by federal award noumber
fenter project FAING awanded to [name of Recipient] by the U8, Pepartment of the Treasury.”

14, Debts Owed the Federsl Governumens.
A, Any fonds paid 1o Recipient (1) in excess of the amount to which Recipient is fnally determined
ts be authorized 1o retain under the terms of this award; (2) that are determined by ths
Tressury Office of Inspector General to have besn misused; or {3 that sre deterndned by
Treasury o be subject to u repayment obligation pursuant to sections 602(e} snd SOGHUDY
of the Act and have not been repaid by Recipient shall consiituis a debt to the federal
governrment,

b, Axny debis deterndined to be owed the federal government must be pedd promptly by Reciplent.
A debt is delinguent i it has not been paid by the date specified in Tregeury's initial written
demand for payment, undess other satisfactory srravgemenis have bean made or if the
Becipient knowingly or improperdy retains funds that are a debt e defined in paragraph 14{a}.
Treasury will take any sutions availahle to it to collest such a debt.

4
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i&.

2. The United States expressly disclaims any sxuld all responsibility or Lability to Recipient or third
parsens for the actions of Recipient or third persons resulting in death, bodily injury, property
damages, or any sther losses resulting in any way from the perfurmance of this award or any
other losses resulting in amy way from the performanve of this award ov any contract, or
subwontract under this awarnd.

b. The acesptance of this award by Beripient does not in any way sstablish an agency relationship
between the United States aned Recipiont.

Protections for Whistieblowers,

a. In sccordance with 41 UB.C. § 47128, Redpient may not discharge, demote, or otherwise
diseriminate against an exmployee in reprisal for disclosing to any of the et of persons or entities
provided below, nformation that the smployee ressonably belisves is wvidenes of gInes
mismanagement of o federal contractor grant, a gross waste of federal fands, sm abuse of authority
relating o a federal contract or grant, a substantisol and specific danger to public health or satety,
ar & violation of law, mule, or regulation rejated to a federal contract Gnchuding the eom petition for
oy negotiation of 4 vontract) or grant.

b, The Hst of persons and eutitios referenced in the paragraph above imchudes the following:
i Amember of Congress or a reprasentative of 1 commitioe of Crmgress;
i AnToapector Goneral;
. The Govermnent Accountability Office;
. ATreasury employee responsibde for contract or gramt overst ght or management;
v, Ansuthorized official of the Department of Justice or other law snforcement RFETCY;
vi.  Acourt or grand jury; or
vi. A managmuent offivial or other smployes of Reciplent, contractor, or subrontractor who
has the responsibility to investigate, discover, or address ndsconduct.

¢ Revipient shall inform its employees in writing of the rights and remedies provided under this
sertion, in the predondnant native language of the workfores.

(Apr. 18, 1997), Recipient should encourage ite contractors to adopt and enforcs on-the-job seat belt
policies and programs for their employees when apevating company-owned, rented or personally
owned velicles,

%. Reducing Text Mossaging While Driving. Pursuant fo Bxecutive Order 13513, 74 ¥R 51225 et B,

2004y, Becipient should snmeursge its employess, sobrevipients, snd contractors to adopt and sndoree
policies that ban fext messaging while driving, and Recipiens showld establish workplace safety
policies to decrease acoidents naused by disteacted drivers.
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