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INTRODUCTION 

The Commission asks this Court to engage in a wholesale redrafting project. 

First, the Commission attempts to rewrite the Clean Ohio enabling statutes.  It begins by 

inverting the means and ends of the Clean Ohio program.  But “long-term ownership, or long-term 

control” of grant-funded properties is not, itself, the public policy of Clean Ohio.  It is merely a 

mechanism for accomplishing the program’s broader conservation, natural resource and economic 

development objectives.  See, R.C. 164.26(A).  The Commission then misconstrues the statute’s 

statement of means, first as a legislative mandate for a deed restriction that “unambiguously forbids 

transferring any interests in the [Property]” in derogation of Ohio’s pro-development oil and gas 

policy; then, alternatively, as a wholesale delegation of the legislative power to administratively 

abrogate public policy according to its discretion.  Neither reading is supported by the plain text 

of the statute, let alone by constitutional principles. 

Second, the Commission attempts to rewrite the Deed’s enforcement language, as well as 

Amici’s arguments about what it says.  The Commission starts with mischaracterizing Amici’s 

argument with respect to liquidated damages.  Although injunction is not “necessarily mutually 

exclusive” with liquidated damages, it is here.  The key is the nature of the injunction and the 

injury it serves to redress.  A prohibitory injunction to prevent future conduct may still lie, even 

where liquidated damages suffice to remedy a past breach.  But mandatory injunction to remedy a 

past breach—which is what the Commission demands when it seeks to unwind the allegedly 

offending transactions—cannot lie, when the legally adequate remedy of liquidated damages for 

those alleged breaches has already been stipulated in the parties’ contract. 

Then the Commission garbles Amici’s argument concerning rescission, by declaring that 

“enforcement of a liquidated-damages clause does not constitute a rescission.”  CB at 33.  Amici 
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never argued that it does.  Rather, grant repayment—i.e., the statutorily mandated return of the 

entire consideration given in exchange for the deed restriction that the Commission purports to be 

enforcing—unmistakably is a rescission, irrespective of the liquidated damages issue.  That is the 

“equity” the General Assembly authorized the Commission—indeed, required it—to pursue.  And 

the Commission does not dispute that, once an agreement has been rescinded, it cannot be enforced 

via prospective injunction.  Whether or not the Commission finds the General Assembly’s choice 

“surprising,” (CB at 4), that is the choice it has made.  And that should be the end of the matter. 

ARGUMENT 

Reply in Support of Proposition of Law No. 1: 

The Commission acknowledges that Ohio has a longstanding public policy of encouraging 

oil and gas development.  CB at 25.  The Commission also concedes that the Alienation 

Restriction’s comprehensive prohibition on all transfers is in conflict with this public policy.  Id.  

The only question, then, is under what authority did the Commission enter into contractual terms 

with the CDC that plainly violate Ohio’s public policy favoring oil and gas production?  No such 

authority can be found in R.C. 164.26(A), which merely delegates to the Commission the 

administrative power to establish policies concerning ownership or control necessary for 

conservation.  The Commission continues to confuse the purposes of Clean Ohio with the means 

of the program’s administration.  In doing so, it asks this Court to license its ad hoc, administrative 

abrogation of Ohio public policy in a manner that the General Assembly did not—and could not—

authorize. 

A. The Commission acknowledges that the Alienation Restriction and Ohio’s oil 
and gas public policy are in conflict 

The Commission responds to Amici’s public policy argument with a straw man, arguing 

that Ohio’s longstanding pro-development oil and gas policy does not “trump all other policies—
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including conservation….”  CB at 25.  But Amici only argued that Ohio’s oil and gas policy trumps 

the Alienation Restriction itself, which was never authorized by the Clean Ohio statutes to begin 

with and is not necessary in order to serve any other, overriding public policy interest, including 

conservation. 

1.  The existence of Ohio’s public policy of encouraging oil and gas development is not in 

dispute.  As the Commission acknowledges, “[i]t is true enough that Ohio has adopted any number 

of policies designed to support the extraction of oil and gas.”  Id.  But it is even more than that.  

Ohio’s public policy favoring oil and gas development has been stated “express[ly] and 

explicit[ly],” just as the Commission demands, both by this Court and by the General Assembly, 

with respect to private and public property.  Newbury Twp. Bd. of Twp. Trustees v. Lomak 

Petroleum, 62 Ohio St. 3d 387, 389, 583 N.E.2d 302, 304 (1992) (“[i]t is the public policy of the 

state…”); R.C. 1509.71(A) (“[i]t is the policy of the state…”). 

Nonetheless, the Commission attempts to distinguish from the current dispute Amici’s 

specific legislative and judicial examples of how Ohio’s “express and explicit” public policy 

encouraging oil and gas development has been recognized and enforced.  For example, the 

Commission observes that this Court has enforced Ohio public policy in disputes between parties 

to an oil and gas lease and in a dispute over regulatory authority under a since-repealed statute, 

neither of which is at issue here.  CB at 25.  But so what?  Those cases still stand for the proposition 

that Ohio’s policy is to encourage oil and gas development and that neither local authorities nor 

private parties are permitted to impede that development in the absence of a clearly expressed and 

overriding public policy interest.  See, e.g., Newbury at 389 (noting that the statute at issue allowed 

for local health and safety restrictions). 
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Similarly, the Commission observes that the legislative acknowledgment of Ohio’s oil and 

gas public policy with regard to state owned and controlled property is found in the Revised Code 

sections establishing the Oil and Gas Leasing Commission, which does not control here.  CB at 

25-26.  But again, so what?  The General Assembly’s broad statement of Ohio’s public policy 

explains the underlying rationale for creating the Leasing Commission as one means of 

effectuating it—the Leasing Commission’s jurisdiction does not define the limits of Ohio’s oil and 

gas public policy.  As this Court has observed, “[t]he public welfare is safeguarded, not only by 

Constitutions, statutes, and judicial decisions, but by sound and substantial public policies 

underlying all of them.’”  Cincinnati City Sch. Dist. Bd. of Ed. v. Connors, 132 Ohio St.3d 468, 

473, 974 N.E.2d 78, 83, 2012-Ohio-2447, ¶16 (quoting J.F. v. D.B., 116 Ohio St.3d 363, 2007-

Ohio-6750, 879 N.E.2d 740, ¶ 5, quoting Pittsburgh, Cincinnati, Chicago & St. Louis Ry. Co. v. 

Kinney, 95 Ohio St. 64, 115 N.E. 505 (1916), syllabus) (emphasis added). 

2.  The Commission also concedes that the Alienation Restriction is in direct conflict with 

Ohio public policy favoring oil and gas development.  It could not be otherwise.  The central 

premise of the Commission’s theory of breach is that transfers of oil and gas interests in the 

Property for purposes of facilitating development and production of deep minerals beneath the 

Property violate the Alienation Restriction.  Tr. 42, pp. 22-24.  Further, while the argument that 

oil and gas development does not “trump” all other public policies is a straw man, the 

Commission’s refutation of the straw man is an implicit acknowledgement that an absolute bar on 

all transfers of interests in the Property and Ohio’s oil and gas public policy are irreconcilably in 

conflict, such that one must prevail over the other.  As a result, the only question is whether Clean 

Ohio abrogated Ohio’s energy development public policy with respect to grant-funded lands in a 
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manner that authorized the Commission to “unambiguously forbid[ ] transferring any interests in 

the [Property].”  CB at 27.  Despite the Commission’s insistence otherwise, it did not. 

B. The Commission is wrong that the Clean Ohio statutes justify the Alienation 
Restriction’s bar to oil and gas development. 

According to the Commission, R.C. 164.26(A) established a “more specific” and 

overriding public policy of “long-term ownership” with respect to grant-funded properties that 

mandated—or at least authorized—the Alienation Restriction.  CB at 26.  A plain reading of the 

statute says otherwise. 

1.  The statutory recognition of the “need for long term ownership, or long term control” 

(R.C. 164.26(A)) of grant funded properties is not even close to an “express and explicit statement[ 

] of public policy,” (CB at 17), let alone a legislative abrogation of Ohio’s pre-existing and 

longstanding policy favoring oil and gas development. 

First, the statute is not a statement of public policy at all.  It is a statement about the means 

of accomplishing the public policy objectives of Clean Ohio by delegating to the Commission 

authority to adopt policies effectuating those means.  Unlike the legislative and judicial statements 

of Ohio’s pro-development oil and gas public policy (“it is the [public] policy of the state”), R.C. 

164.26(A) does not declare that “it is the public policy of the state to preclude the transfer of any 

and all interests in Clean Ohio grant-funded properties.”  The statute merely acknowledges that 

for the grant program to achieve its conservation purposes, there may be a need for ownership or 

control requirements to be imposed.  But those mechanisms are not themselves the policy of the 

law.  “Public policy is to be ascertained by reference to the laws and legal precedents and not from 

general considerations of supposed public interests.”  Muschany v. U.S., 324 U.S. 49, 66, 65 S.Ct. 

442, 451, 89 L.Ed. 744 (1945). 
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Second, the Commission misconstrues the statutory language.  The law does not say that 

the director is required to restrain the alienability of grant-funded properties.  It says that the 

director is empowered to adopt policies “related to the need for long-term ownership, or long-term 

control….”  R.C. 164.26(A) (emphasis added).  Thus, to the extent that the Commission has been 

empowered to impose any long-term ownership or control restrictions on the Property, it is only 

where doing so is necessary to serve the conservation policy objectives of Clean Ohio.  If 

conservation and the simultaneous development of oil and gas resources are not in conflict, then 

the Commission clearly has no power to inhibit the latter in the name of the former.  Chambers v. 

St. Mary’s School, 82 Ohio St.3d 563, 567-568, 697 N.E.2d 198, 202 (1998) (“administrative 

agencies cannot dictate public policy” but “may make only ‘subordinate’ rules” that “plac[e] into 

effect a policy declared by the General Assembly in the statutes to be administered by the agency”).  

Further, any doubts regarding the scope of the Commission’s power must be resolved against it.  

D.A.B.E., Inc. v. Toledo-Lucas Cty. Bd. of Health, 96 Ohio St.3d 250, 259, 773 N.E.2d 536, 545-

546, 2002-Ohio-4172, ¶40 (2002).  As Amici explain below, the Commission has established 

neither the existence of a conflict between two public policies, nor a need for the Alienation 

Restriction in aid of conservation. 

Third, and perhaps most critically, the Commission simply was not—and could not have 

been—delegated the unlimited discretion to make that determination, i.e., to “decide when a 

transfer restriction should be required as a condition of a Conservation Fund grant,” despite the 

Commission’s assertion that it is the least it has been empowered to do.  CB at 23.  Instead, any 

discretion the Commission was granted remains entirely constrained, not only by the public policy 

articulated by the General Assembly in the Clean Ohio statutes themselves, but also by the 

unabrogated public policies of the State writ large, including Ohio’s oil and gas policy.  See, 
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Williams v. Spitzer Autoworld Canton, L.L.C., 122 Ohio St.3d 546, 913 N.E.2d 410, 2009-Ohio-

3554 (2009); McFee v. Nursing Care Mgt. of Am. Inc., 126 Ohio St.3d 183, 190, 931 N.E.2d 1069, 

1076, 2010-Ohio-2744, ¶31 (where the legislature declares apparently competing public policies, 

agency authority must be construed to accommodate both, if possible).  In Williams, this Court 

invalidated a rule promulgated by the attorney general defining various acts and practices that 

violate the Consumer Sales Practices Act (“CSPA”), because the regulation conflicted with Ohio’s 

public policy regarding the parol evidence rule.  Although the attorney general expressly had been 

given authority to define violations of the act, this Court held that the particular regulation was 

invalid, because the legislature had never “delegated authority to the attorney general to abrogate 

the parol evidence rule.”  Id. at ¶18. 

Similarly, here, the Commission has been empowered to adopt policies concerning long-

term ownership or control of grant-funded properties.  But that authority extends only to the 

promulgation of policies necessary to effectuate Clean Ohio’s purposes, and even then, only to the 

extent such authority does not subvert existing Ohio public policy.  Although the General 

Assembly could have abrogated Ohio’s oil and gas public policy in the context of Clean Ohio, it 

“will not be presumed to have intended to abrogate a settled rule of the common law unless the 

language used in a statute clearly supports such intention.’”  Williams at ¶17 (quoting Mandelbaum 

v. Mandelbaum, 121 Ohio St.3d 433, 2009-Ohio-1222, 905 N.E.2d 172, at ¶ 29, quoting State ex 

rel. Hunt v. Fronizer, 77 Ohio St. 7, 16, 82 N.E. 518 (1907)).  Here, as in Williams, because “[n]o 

plain and express language in the [statute] manifests the General Assembly’s intent” to limit or 

abrogate Ohio’s public policy favoring oil and gas development, R.C. 164.26(A) does not 

empower the Commission to do so on its own.  Otherwise, to license the Commission in this 



8 
15262230v2 

manner “would be tantamount to an unconstitutional delegation of legislative authority….”  

Chambers at 568. 

Fourth, Clean Ohio’s silence specifically with respect to oil and gas development on grant-

funded properties is at least an implicit recognition by the General Assembly that Ohio’s public 

policy on that subject was never understood to be in conflict with Clean Ohio to begin with—at 

least not uniformly so in a manner that would justify construing the Alienation Restriction as a 

matter of legislative mandate.  See, e.g., Redman v. Ohio Dept. of Indus. Relations, 75 Ohio St.3d 

399, 662 N.E.2d 352 (1996) (rejecting a non-delegation challenge to a statutory grant of authority 

to the Ohio Division of Mines precisely because the legislature had specified what criteria should 

guide agency discretion when Ohio’s public policy favoring coal development conflicted with 

Ohio’s public policy encouraging oil and gas development).  In other words, the General Assembly 

clearly did not conclude that oil and gas development and environmental conservation are 

incompatible.  Here, the Commission has arrogated to itself unfettered discretionary authority that 

is predicated upon a false dichotomy that the General Assembly has never endorsed—i.e., between 

the conservation objectives of Clean Ohio on the one hand, and on Ohio public policy in favor of 

responsible oil and gas development on the other.  That fallacy is not a foundation upon which the 

Alienation Restriction may properly rest. 

In the final analysis, it is only the Commission’s unauthorized and post hoc adoption of 

draconian restrictions on all transfers of any interest in the Property whatsoever—not two 

competing public policies of the State—that yields the present conflict.  In this circumstance, the 

legislatively codified, judicially recognized, and unabrogated public policy always prevails. 

2.  Even if Clean Ohio had abrogated Ohio policy favoring oil and gas development, the 

Alienation Restriction is not the authorized means.  The Commission insists that “surely the People 
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would not have agreed to spend public funds on conserving lands if they had believed the State 

would be barred from protecting that expenditure by placing restrictions on the funded land’s 

transfer” (CB at 18) (emphasis added)—but that is exactly what the People of Ohio did. 

First, The Clean Ohio constitutional amendment itself was ratified by the People without 

any statement of purpose or delegation of authority suggesting that transfer restrictions in 

derogation of Ohio’s oil and gas public policy were a permitted or mandated aspect of the program.  

See, Ohio Const. Art. VIII, Sec. 02o(F) (expressly declaring that the powers and authority granted 

“do not impair any…law previously enacted by the General Assembly”); Ohio Const. Art. VIII, 

Sec. 02q(A)(1) (authorizing conservation and preservation by means of “acquiring land or interests 

therein”).  Moreover, as Amici observed, Clean Ohio’s purposes also include enhancing the 

availability of natural resources and creating jobs.  Id.  Thus, it is far more plausible to suggest 

that, “surely the People would have would not have agreed to spend public funds on conserving 

lands if they had believed the State” would prohibit the safe and responsible development of oil 

and gas resources thousands of feet beneath grant-funded lands, despite such development having 

no adverse impact on conservation whatsoever. 

Second, the Clean Ohio enabling statutes directly refute the Commission’s position.  

Specifically, the plain language of the statute authorizes the Commission to address the “need for 

long-term ownership, or long-term control by the purchase of an easement or lease.”  R.C. 

164.26(A).  Not only does the statute not authorize (let alone mandate) absolute restraints on 

alienation, but it actually prescribes specific interests in land—easements and leases—that the 

General Assembly acknowledges would adequately serve the “long-term control” requirements 

necessary to achieve Clean Ohio’s purposes.  The distinction is not a mere formality.  Both a lease 

and easement are property interests with respect to use and occupancy that do not implicate rights 
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to control alienation.  “A lease is a contract by which an owner or rightful possessor of real property 

conveys the right to use and occupy the property,” (65 Ohio Jur. 3d Landlord and Tenant, section 

1) which does not preclude transfer of title, while “[t]he basic definition of an easement is that it 

is the grant of a use on the land of another.”  Alban v. R.K. Co., 15 Ohio St.2d 229, 231, 239 N.E.2d 

22, 24 (1968).  The legislature expressly endorsed Clean Ohio funding for the acquisition of 

property interests that would give neither the grantee nor the Commission any control over 

transactions in the underlying fee.  At a minimum, this demonstrates the General Assembly’s own 

determination that, contrary to the Commission’s assertions, an absolute restriction on transfers 

was not necessary to accomplish the authorized purposes. 

Third, the Commission’s analogy to a charitable trust is not persuasive.  CB at 20 (citing 

Ohio Society for Crippled Children & Adults, Inc. v. McElroy, 175 Ohio St. 49 (1963)).  To begin 

with, there is nothing in the Clean Ohio statutory language to suggest an intent of the legislature 

to endorse alienation restraints on grant-funded properties under the charitable trust exception.  In 

addition, the rationale for the exception plainly does not apply here.  McElroy makes clear that the 

reason for the exception is (1) to encourage the creation of charitable trusts—a purpose with which 

Clean Ohio is not concerned—and (2) because a court of equity can order a sale when necessary 

to serve the trust’s purposes—an authority that does not adhere in the present circumstances.1

McElroy at 52-53; Brown v. First Presbyterian Church of Mt. Gilead, 5th Dist. Morrow No. CA-

1 The Commission’s peculiar and unsupported suggestion that the Alienation Restriction can be 
modified by legislation, because it was entered into “pursuant to statute,” is a misguided attempt 
to minimize the absolute nature of the restriction by falsely analogizing the legislature’s ability to 
change the law with a court’s equitable power to advance the purposes of a trust.  CB at 20-21.  
While a restraint created by statute (i.e., the statute itself imposes the restraint), can be changed by 
statute, a contractual restraint created pursuant to statute cannot be retroactively undone by mere 
statutory repeal. 
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586, 1981 WL 6458 (Oct. 23, 1981) (even a gift of property “for charitable purposes does not 

automatically create a charitable trust”). 

Even more, the principal concern of the charitable trust exception is the use of the property 

in accordance with the purposes of the trust.  Id. at 52-54 (repeatedly emphasizing that the 

obligation to hold the property is in order to honor the trust’s mandate regarding its use and 

operation); Brown at *3 (invalidating a no-sale clause in a charitable gift that did not ensure 

certainty of use).  Where, as here, a land use restriction runs with the land, the rationale (and need) 

for also restricting alienation completely falls away.  This is particularly true in the present case, 

since fulfillment of a charitable purpose typically is a unique feature of the ongoing administrative 

responsibilities of the trust via its use of trust funds (like running a school, church or a home for 

crippled children, etc.).  Id. at 53 (“a trust may be established which contemplates the payment of 

the income of a certain fund to some charitable purpose forever” (quoting Henshaw v. Flenniken

(1945), 183 Tenn. 232, 238, 191 S.W.2d 541, 544, 198 A.L.R. 1010)).  Here, the grant money was 

given to aid in the one-time purchase of property for the purpose of preserving it—not for the 

operation of some continuing charitable or public enterprise funded indefinitely by a “donor's 

bounty [that] will be a perennial spring for generations.”  Id. 

3.  Finally, even if restraints on alienation were statutorily authorized in theory, there still 

is nothing in the record to demonstrate that this Alienation Restriction serves the conservation 

policy objectives of Clean Ohio in fact.  As the Commission acknowledges, the general rule 

regarding restraints on alienation is that they must at least be reasonable.  CB at 18.  Specifically, 

such restraints must be reasonably tethered to the legitimate purposes that they ostensibly serve.  

Similarly, and as previously observed, “administrative agency rules are an administrative means 

for the accomplishment of a legislative end.”  Caroll v. Dept. Admin. Servs., 10 Ohio App.3d 108, 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&pubNum=104&cite=198ALR1010&originatingDoc=I2ca87329d94811d9a489ee624f1f6e1a&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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110, 460 N.E.2d 704, 706 (10 Dist. 1983).  If a rule “bears no reasonable relationship to the 

legislative purpose stated in the statute, the rule declares policy rather than dealing with 

administrative detail,” and thereby exceeds the authority delegated to the agency.  Id. 

The Commission offers neither an argument nor a citation to record evidence showing how 

the Alienation Restriction advances the purposes of Clean Ohio.  Instead, it baldly asserts that “by 

giving the [Commission] the power to veto any transfers, the Restriction empowers the 

Commission to ensure that the citizens of Ohio are getting the conservation they paid for.”  CB at 

3.  But how?  Without the Use Restriction, the Alienation Restriction would accomplish nothing 

in terms of environmental conservation.  The inability to transfer the Property does not preclude 

the owner from exploiting it gratuitously.  And as the dissent below observed in this case, with the 

Use Restriction, which runs with the land and prevents uses of the Property that are inconsistent 

with the green-space, conservation purposes of Clean Ohio, the Alienation Restriction serves no 

independent purpose of its own.  See Siltstone App. Opinion, (R. 32 at ¶¶ 75-77) (Robb, J., 

dissenting).  A superfluous restraint—especially one that offends public policy—can never be 

reasonable. 

*     *     *     *     * 

The Alienation Restriction is not a means of fulfilling Clean Ohio’s purposes; it is a means 

of aggrandizing the Commission’s power beyond its constitutional limits in violation of Ohio 

public policy.  Its “necessity” is not at all a function of legislative mandate, but of the 

Commission’s own invention.  It should be invalidated. 

Reply in Support of Propositions of Law Nos. 2 and 3: 

The Commission’s arguments in support of its request for injunctive relief do not even 

address, much less refute, Amici’s position.  First, the Commission asserts that future-looking, 

prohibitory injunctions are not necessarily incompatible with liquidated damages for a past breach.  
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But mandatory injunctions, which the Commission seeks here, unquestionably are.  Second, the 

Commission asserts that liquidated damages do not effectuate rescission.  But the return of 

consideration paid via grant repayment, which is the relief in “equity” that the Commission is 

statutorily obligated to pursue in the event of a breach, indisputably does. 

A. The Commission’s request for mandatory injunction is incompatible with 
liquidated damages, even if a prohibitory injunction is not 

In arguing for the complimentary nature of injunctive and liquidated damages remedies, 

the Commission fails to distinguish between mandatory injunction, which it has requested in this 

case, and prohibitory injunction, which it has not.  As this Court has made clear, prohibitory 

injunctions prevent future injury by enforcing inaction, while mandatory injunctions remedy past 

injury by compelling action.  State ex rel. Gadell-Newton v. Husted, 153 Ohio St.3d 225, 227, 103 

N.E.3d 809, 2018-Ohio-1854, ¶10.  The Commission has sought only the latter with respect to its 

enforcement of the Alienation Restriction.  However, because damages—liquidated or 

otherwise—compensate past injury resulting from a completed act of breach, the availability of 

such relief precludes mandatory injunction, even if prohibitory injunction might otherwise still be 

possible.  The distinction makes all the difference. 

The Commission triumphantly cites to Amici’s authority in Mesarvey, Russell & Co. v. 

Boyer, 10th Dist. Franklin No. 91AP-974, 1992 WL 185656, *5 (Jul. 30, 1992) for the proposition 

that “[e]quitable relief and damages are not necessarily mutually exclusive remedies,” (CB at 32-

33), even though Mesarvey Russell itself makes the critical distinction that the Commission’s 

argument elides.  The Tenth District immediately qualifies the foregoing statement by declaring, 

“[b]ut where damages will adequately compensate an injured party for a harm suffered, equitable 

relief is not appropriate.”  Id.  And it goes on to explain that, because the parties stipulated in their 

contract that liquidated damages were adequate compensation for a breach of the non-solicitation 
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agreement, injunction was not available.  Id.  The court left open the possibility of prospective, 

prohibitory injunction only “as for MRC clients not yet solicited by or not yet served by defendant 

Boyer….”  Id. (emphases added). 

The Commission does not dispute that the Deed expressly renders liquidated damages 

legally adequate compensation for the already consummated, allegedly breaching transactions.  CB 

at 29.  Moreover, the record is clear that, with respect to the Commission’s claim that various 

transfers of interests in the Property constitute a breach—i.e., the only claims of breach sustained 

by the Seventh District and before this Court now2—it has sought only a mandatory injunction.  

To wit:  The Commission “requests judgment…as follows:  I. Injunctive or other equitable relief 

that: * * * c. Orders all individuals holding any kind of interest on the property to assign their 

interests back to the CDC; d. Orders the merger of surface and mineral rights on the Subject 

Property.”  Tr. 42, p. 32.  That is, the Commission has asked for injunctive relief that compels 

action to cure a series of alleged breaches, despite having contractually agreed to a sum certain as 

legally adequate compensation for the same alleged breaches.  Injunctive relief is not available to 

the Commission. 

One additional observation is in order.  The unavailability of mandatory injunction with 

respect to the transfers at issue only further reinforces the gratuitous nature of the Alienation 

Restriction.  Having failed to allege, much less prove, that surface use violations ever occurred in 

contravention of Clean Ohio’s “green space,” conservation objectives, including by parties to the 

2 The Commission arguably sought prohibitory injunction for alleged, ongoing activity on the 
surface of the Property in breach of the Use Restriction.  See, Tr. 42, p. 31.  But no surface activity 
was ever alleged, much less proved, and so the Commission’s claims for breach of the Use 
Restriction were dismissed, which was sustained below and is not before this Court on appeal.  
Nonetheless, such prohibitory injunctive relief would be precluded by statutorily mandated 
rescission in any event.  See section B, infra. 
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allegedly offending transfers, the Commission is left only with the trivial pursuit of title transaction 

purity that has absolutely nothing to do with the “conservation and preservation of natural areas, 

open spaces, and farm lands” or the “public use, and enjoyment of natural areas and open spaces 

in Ohio….”  Ohio Const. Art. VIII, Sec. 02o(A)(1). 

B. Grant repayment constitutes rescission, which precludes prospective 
enforcement, irrespective of liquidated damages 

The Commission responds to Amici’s rescission argument with another straw man.  While 

“the enforcement of a liquidated-damages clause does not constitute a rescission,” the return of 

consideration paid in order to form a contract does.  CB at 33.  See, Brief of Amici Curiae at 11-

13 (the return of consideration, including a grant award, constitutes rescission of an agreement and 

collecting authorities).  The Commission does not dispute that the remedy of grant repayment is, 

indeed, rescissionary in nature.  In fact, it has expressly acknowledged as much in related litigation, 

arguing that “rescission of the grant amount” is the only readily ascertainable component of the 

liquidated damages clause in an identical Clean Ohio deed enforcement provision.  Brief of 

Commission, Siltstone Services LLC v. The Guernsey County Community Development Corp., 5th 

Dist. Guernsey No. 19-CA-47, p. 33 (filed Jan. 27, 2020) (attached hereto as Exhibit A).  See, City 

of Rocky River v. State Emp. Rel. Bd., 39 Ohio St.3d 196, 206, 530 N.E.2d 1, 10 (1988) (referring 

to and considering what “the state admitted in its brief” in a different appeal to inform the Court’s 

legal analysis of a related issue, despite the brief not being part of the record in the instant appeal). 

And because it is beyond dispute that rescission is an equitable remedy, the Deed’s 

reference to “equity” is properly understood as an endorsement of that relief, not injunction.  See, 

Brief of Amici Curiae at 14.  Moreover, the Commission does not quarrel with the principle that 

rescission precludes injunction, since a rescinded contract cannot be enforced prospectively.  

Instead, the Commission asserts that if Amici are correct, then it is entitled to make “a choice of 
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relief.”  CB at 33.  But, as with the Commission’s other arguments, this assertion is contrary to the 

plain, statutory text.  R.C. 164.26(A) mandates that the Commission’s policies “shall provide for 

proper liquidated damages and grant repayment” against grant recipients that breach the program’s 

ownership or control requirements.  Once again, the Commission perceives only the expansion of 

its own discretion in the statutory text, despite the General Assembly’s clear and unqualified 

instructions. 

Finally, the Commission’s argument that the Alienation Restriction survives if it cannot be 

enforced by injunction has the analysis completely backward.  CB at 33-34.  The question of relief 

for a breach presupposes a valid and enforceable contractual provision.  The validity of the 

Alienation Restriction does not depend upon how it may be enforced, but instead upon whether it 

comports with public policy in the first instance.  Only if it does will the question of relief even 

arise.  To conclude otherwise would be to hold that a wife may validly enter into a contract with a 

hitman to murder her husband in violation of public policy, so long as the hitman can “buy [his] 

way out of” (CB at 34) the obligation with liquidated damages, rather than be enjoined to follow 

through with the crime.  Surely that is not the Commission’s view of Ohio law. 



17 
15262230v2 

CONCLUSION 

Amici respectfully request that the Court reverse the judgment of the Seventh District. 
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