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I.  INTRODUCTION:

Arizona crime victims have a right to be heard to enforce any right

granted them by the Victim’s Bill of Rights (“VBR”), as implemented by the

Victim Rights Implementation Act (“VRIA”) and court rules. In Rule 32

proceedings the rights created by the VBR are the right to notice of and to be

present during criminal proceedings, art. 2, §2.1(A)(3), and the right to be

heard “at any proceeding in which postconviction release from confinement

is being considered.” art. 2, §2.1(A)(9).  However, because victims are not

parties to criminal proceedings, they may not file substantive pleadings

concerning the merits of the case, control the proceedings, plead defenses,

or examine or cross-examine witnesses.  State v. Lamberton, 183 Ariz. 47, 49

(1995); Lindsay R. v. Cohen, 236 Ariz. 565 (App.2015).  Legislative

modifications to the VRIA made post-Lamberton and post-Lindsay R. have

altered none of this, nor could they.

Petitioners seek review of Respondent Judge’s ruling that victims

lack any right “to be heard”concerning post-conviction relief (“PCR”)

claims seeking a delayed appeal and alleging ineffective assistance of

counsel (“IAC”).  Because there exists no constitutional, statutory or rule-

based right for Petitioner Fay (“Fay”) to be heard on the merits of either

claim; because Fay is a non-party; and because Rule 32.9 permits only the

State to respond to PCR claims;  Fay lacks any right to plead defenses to

Hanson’s claims.  Respondent’s ruling was wholly consistent with the VBR

and longstanding precedent disallowing victims from acting as a party. 

Now seems a good time for this Court to again distinguish the respective

roles of parties from non-parties in criminal proceedings. 
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II.  THE ISSUE PRESENTED FOR REVIEW:

Whether Respondent Judge correctly ruled victims lack any right “to

be heard” on the merits of a defendant’s post-conviction claims for delayed

appeal and  ineffective assistance of counsel.   

III.  THE MATERIAL FACTS AND RESPONSE TO THE FACTS                
        ASSERTED BY PETITIONERS:

Hanson was convicted of second degree murder after he and his

longtime friend got into an altercation, struggled over a gun which fired, 

instantly killing the victim.  Hanson was sentenced to a mitigated term of

12 years. At the time of sentencing, restitution wasn’t requested. 

Hanson timely appealed his conviction.  Two years later, while

Hanson’s appeal remained pending, Fay submitted pleadings in the

superior court requesting restitution, arguing the law, and arguing for

entry of a Criminal Restitution Order (“CRO”).  State’s counsel played no

role in those proceedings. Because Fay’s counsel lacked the responsibilities

and obligations of a prosecutor, Fay secreted from the court and defense

counsel relevant information concerning restitution.  Restitution orders

were entered, as was a CRO.   

Hanson, who was in prison and had waived his presence for the

restitution proceedings, wasn’t timely informed of the court’s orders. He

wasn’t endorsed on them, didn’t learn of them until several months later,

and wasn’t informed of his right to appeal those orders.  By the time he

learned of them, his time to appeal had expired.   

The mandate then issued affirming his conviction.  

2



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Hanson timely initiated PCR proceedings.1  Initially, he filed a

“Limited PCR” requesting a delayed appeal, Rule 32.1(f). (Fay PFR Appx.,

Exhibit 16).  He requested “these PCR proceedings be thereafter held in

abeyance pending exhaustion of his appellate remedies.” See, State v.

Rosales, infra. Petitioners contend Hanson’s Limited PCR raised

“sentencing issues ... in the form of restitution arguments”.2  It didn’t; it

asserted only what Rule 32.1(f) required: Hanson’s failure to appeal the

restitution orders was through no fault of his own.3   

Fay responded in opposition, stating:  “Defendant’s Petition should

be denied because nothing in it suggests that he allegedly had no notice of

and would have timely appealed a decision on restitution that had

previously been entered on agreement between himself and [the victims].”

She asserted “it was certainly the Defendant’s fault if he chose... not to

appeal from this Criminal Restitution Order”; “any claimed right to appeal

has long since gone away.”4  Fay continued those assertions on special

1  Although not at issue, Petitioners suggest Hanson’s PCR was
untimely. See, Fay PFR, 1:3; State PFR, p. 4.  The mandate affirming
Hanson’s conviction and sentence issued June 24, 2019–triggering his right
to file a Notice of post-conviction relief for claims raised under Rule 32.1(a). 
Rule 32.4(b)(3)(A).  Claims under Rule 32.1(f) must be noticed “within a
reasonable time after discovering the basis of the claim.” Rule 32.4(b)(3)(B). 
Hanson’s claims were timely.

2  State PFR, p. 2; see also, Fay PFR, 6:23-28, contending Hanson’s
request for delayed appeal “challenge[d] the mostly agreed upon”
restitution. 

3  Footnote 2 of the State’s PFR gratuitously adds that Hanson’s
appellate lawyer received the restitution orders.  It fails to mention the
appellate lawyer was not counsel of record in the superior court; her
endorsement was a clerical error.  She relied on the court’s obligation to
inform Hanson of those orders and right to appeal, Rule 26.11.  She also
properly assumed Hanson’s superior court counsel of-record would abide
his duties and obligations.   

4   Hanson SA Response Appx., Exhibit A
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action. (See, SA Pet., 16:12, complaining Respondent Judge precluded the

victim “from now arguing that this Defendant has waived any” challenges

to the restitution or CRO).

Although a Rule 32.1(f) claim for delayed appeal does not serve to

waive other potential claims–such as IAC–which might later be brought on

PCR, State v. Rosales, 205 Ariz. 86 (App.2003)5, Fay’s substantive response

in opposition coupled with the procedural tension born of this Court’s

decision in State v. Spreitz, 202 Ariz. 1 (2002)6 rendered the risk of waiver of

other PCR claims too great.  Thus, authorized by Rule 32.9(d), Hanson filed

an Amended PCR.7  The amendment was not a “separate” PCR as Fay

contends, nor did it allege “various claims including a significant number

of issues to the award of restitution to the Victim” as the State contends.8  

Hanson’s Amended PCR levied two additional claims: Trial counsel

rendered ineffective assistance, and restitution counsel rendered ineffective

assistance.  

Simultaneously therewith, Hanson filed a Motion to Strike Fay’s

response to his “Limited PCR” and prohibit Fay from responding to his

amended petition.9  Outlining the pertinent law, Hanson asserted Fay

5  “We conclude that petitioner, by restricting his first Rule 32 petition
to a request for a delayed appeal under Rule 32.1(f), filed solely as a
procedural means of obtaining this court’s review and raising no
substantive issues on which the trial court ruled, did not waive any
potential claims arising under any of the other provisions of Rule 32.1.” 
205 Ariz., at 91, ¶16.  

6  Holding that in general, claims of IAC must be raised in an initial
PCR to avoid waiver and preclusion.

7  Fay PFR Appx., Exhibit 18 

8  State PFR, p. 5

9  Fay PFR Appx., Exhibit 17, 1:6-9
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lacked standing to “be heard” on the issues of whether a delayed appeal

should be granted or whether Hanson received IAC.  

Fay responded to the motion to strike, contending her “rights to

prompt payment of restitution” and “justice and due process” translated to

a right to be heard on Hanson’s PCR claims.10  She sought “to enforce the

[CRO] entered by the court”, adding that “[s]triking [her] Response bars

victims from alerting [the] court to the defendant’s previous restitution

agreements”.11   

Respondent initially denied Hanson’s motion to strike.  Hanson

sought reconsideration12; Respondent granted it, directing Petitioners

respond to the narrow issue presented:  Whether there exists any right for

victims to “be heard” on whether a defendant should be granted a delayed

appeal or received IAC.13

Petitioners each responded.14  Fay asserted that her right to “prompt

payment of restitution”, and “fairness, dignity, respect and due process”,

along with the VRIA, conferred a right to be heard on Hanson’s claims. 

She complained Hanson: “claims for the first time in [an amended] PCR

that the restitution award is ‘illegal’”;  “asks this court to silence his victim

from explaining why his restitution challenge should fail”; and “has

10  Fay PFR Appx., Exhibit 19, 2:10-14 

11  Id., at 2:15-16, 5:9.  Of course, should relevant facts exist outside the
record, an evidentiary hearing will be set by the PCR judge. That’s what
PCR is for.  If an evidentiary hearing is set, Fay, her counsel, and others will
be called to testify as witnesses. 

12  SA Response, Appx. Exhibit B. 

13  SA Response, Appx. Exhibit C 

14  SA Response, Appx. Exhibits D, E 
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waived any new efforts to reverse course and challenge on PCR what has

been previously been [sic.] agreed upon restitution.”15  The State’s response

asserted the VRIA and the victim’s right to receive prompt restitution

entitled Fay to be heard on the merits of Hanson’s claims.16

 Hanson replied, countering Petitioners’ contentions.17  In a thorough,

detailed order, Respondent granted the motion to strike and prohibited Fay

from responding to Hanson’s amended PCR, stating: 

The drafters of the Arizona Constitution, statutes and rules of
criminal procedure all knew how to grant a victim the ‘right to
be heard’ when that was their intent.  Indeed, as set out above,
they expressly did so for certain types of proceedings.  If the
drafters had intended to give victims the general right to be
heard in post-conviction relief proceedings, or specifically on
claims for permission to take a delayed appeal from a CRO or
for a new trial for IAC, the drafters could–and presumably
would–have done so.  As much as the Court respects victim’s
rights, the Court is tasked with enforcing the law as written.

 
Fay sought special action relief; the State responded in support.

Following oral argument held August 19, 202018 the appellate court denied

Fay relief regarding Hanson’s Rule 32.1(f) claim; it found her contention as

to Hanson’s Rule 32.1(a) claim unripe.  Hanson agrees it was not unripe.  

Both the State and Fay now seek review.  

Fay initially asserts that Hanson “argues” victims lack the right “to

file any responsive substantive pleadings or to make any argument in Rule

32 post-conviction matters.”  (Fay PFR, p. 1, ¶1, emphasis in original).  The

record belies this. Hanson has always acknowledged that victims may

15 SA Response, Appx. Exhibit D

16  SA Response, Appx. Exhibit E

17  SA Response, Appx. Exhibit F 

18  Appendix hereto, Exhibit A, Transcript of oral argument, August
19, 2020) 
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assert their rights whenever a right guaranteed by the VBR, VRIA or Rule

39 arises; his pleadings below made that clear.19  

Hanson’s pleadings consistently framed the issue narrowly, as one

concerning only whether Fay has a “right to be heard” regarding the merits

of his 32.1(f) and (a) claims.20 Respondent’s ruling answered the precise

issue Hanson raised: 

[A] post-conviction relief proceeding involving whether to
allow a defendant to take a delayed appeal from a restitution
award or to grant a new trial due to ineffective assistance of
counsel is outside the scope of the right ‘to be heard’ under
Rule 39. 

(Fay PFR, Exhibit 21).  It is Fay who, commencing with her objection to

Hanson’s Motion to Strike her response to Hanson’s Limited PCR, has

consistently re-cast the issue into one asking whether victim rights apply to

PCR proceedings–a non-issue she carried into the appellate court.21 She did

this despite having filed eight other pleadings below, both before and after22

Respondent’s ruling, none of which Hanson moved to strike. Hanson has,

repeatedly, highlighted Fay’s attempt to re-cast the issue.23 To the extent

Petitioners contend Respondent held victims could never be heard on

19  See, e.g., RPI Hanson’s Response Re: Petitioner’s Supplemental
Authority In Support of Her Petition for Special Action, filed 8/12/20.  

20  See Fay PFR, Appx. Ex. 17, Hanson Motion to Strike;  SA Response
Appx. Ex. B, Motion for Reconsideration, p. 15;  SA Response Appx.
Exhibit F, Reply Re: Motion to Strike, p. 47.  

21  SA Pet., 4:1-2; 9:28-10:1 (Respondent held “victims do not have
standing to give input into any Post-Conviction proceedings” and nothing
“grants victims with the right [sic.] to be heard during any post-conviction
relief proceedings [sic.]”.)

22  See, Appendix hereto, Exhibits B, C 

23  Id., footnotes 19, 20; see also, Hanson SA Response, 1:13-19 
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any issue in post-conviction proceedings24,  both misstate Respondent’s

ruling.   

Hanson agrees with the State: The issue presented is of statewide

interest and public importance and will inevitably arise again.25  Because

Petitioners posit that neither State v. Lamberton nor Lindsay R. v. Cohen

remain good law, guidance from this Court appears warranted. 

IV.  REASONS WHY RELIEF SHOULD BE DENIED:

A.  The standards governing the claims raised on PCR:

In Arizona, criminal defendants have a constitutional “right to

appeal in all cases.” Ariz.Const. art. 2, §24; see also, A.R.S. §13-4033(A)(3)

(authorizing appeal from a restitution order).  “A convicted defendant’s

right to appeal is substantive, but ‘the manner in which the right may be

exercised is subject to control through the use of procedural rules.’” State v.

Reed, 248 Ariz. 72, ¶14 (2020)(quoting State v. Birmingham, 96 Ariz. 109, 110

(1964).  When an appeal is not timely taken, a defendant may seek relief by

requesting permission to file a delayed appeal.  Rule 32.1(f). The defendant

must prove “the failure to timely file a notice of appeal was not the

defendant’s fault.” Ibid.  

Petitioners assert that because the subject matter of the anticipated

appeal necessarily involves the restitution orders entered, Fay has a right

to be heard on Hanson’s request for delayed appeal.  Quite the contrary,

neither the claim nor its proof concern the merits of the appeal sought.    

24  See, Fay PFR, p. 2 (“trial court prevented victim from being heard
on any part of the Rule 32 proceedings.”); State PFR, p. 5 (Respondent
“found that nothing ...gave victims the right to be heard in a post-
conviction relief proceeding, even as to issues of restitution.”).  

25  State PFR, pp. 6-7

8



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

To prove IAC, Hanson “must show both that counsel performed

deficiently and that counsel’s deficient performance caused him prejudice.”

Buck v. Davis, 137 S.Ct. 759, 775 (2017); Strickland v. Washington, 466 U.S.

668 (1984).  The Supreme Court has pointedly recognized two key points

upon which Hanson’s IAC claims are based:  First, “the type of breakdown

in the adversarial process that implicates the Sixth Amendment is not

limited to counsels’ performance as a whole-–specific errors and omissions

may be the focus of a claim of ineffective assistance of counsel as well.”

United States v. Cronic, 466 U.S. 648, 656 n. 20 (1984).  Second, “[a]n

attorney’s ignorance of a point of law that is fundamental to his case

combined with his failure to perform basic research is a quintessential

example of unreasonable performance under Strickland”, Hinton v. Alabama,

571 U.S. 263, 274 (2004).  Proof of a Sixth Amendment violation requires

setting aside the judgment. Strickland, supra. 

Because Hanson’s IAC claim outlined specific errors and omissions

by his restitution counsel, and highlighted counsel’s failure to know the

law, Petitioners parlay Hanson’s claim into one implicating Fay’s right to

be heard at sentencing–to wit, proceedings to determine restitution–and her

constitutional right “to receive prompt restitution.” 

For the reasons stated below, Petitioners are incorrect.
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B.  As non-parties, victims may not file substantive pleadings or       
                 plead defenses to the merits of any criminal action.

Although A.R.S. §13-4437(A) grants victims standing to “seek an

order” to enforce any victim right, Fay’s response to Hanson’s Rule 32.1(f)

claim instead sought an order denying the defendant his right of appeal, and

she’s desirous of an opportunity to seek an order denying the defendant’s

right to relief under the Sixth Amendment.   

The procedural construct governing lawyers representing victims is 

is akin to that governing lawyers representing non-party witnesses in any

criminal proceeding: The lawyer may not submit substantive pleadings

other than those necessary to ensure the witness’s rights are protected. 

Nobody would disagree that a lawyer asserting a non-party witness’s Fifth

Amendment right to refuse to testify could not file substantive pleadings

weighing in on whether dismissal is warranted due to that invocation.  

Substantive pleadings on the law and merits of a criminal action are

reserved for the parties alone.

In State v. Lamberton this Court stated: “[N]either the VBR nor the

VRIA gives victims a right to control the proceedings, to plead defenses, or

to examine or cross-examine witnesses; the VBR and the VRIA give victims

the right to participate and be notified of certain criminal proceedings. 

This is not the same as making victims parties.”  Id., at 49.  The point was

reiterated in Lynn v. Reinstein, 205 Ariz. 186, 191 ¶15 (2003) and Lindsay R.

v. Cohen, 236 Ariz. 565 (App. 2015)(as non-parties, victims may neither

usurp the prosecutor’s unique role nor file “substantive pleadings other

than those that are necessary to ensure that victim rights are being

protected.”). 
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The State posits that VRIA modifications subsequent to Lamberton

and Lindsay R. “have changed the legal landscape.”26 Citing the 2016

modifications to A.R.S. §13-4437, Fay contends Lindsay R. was 

“legislatively overruled”.27  In essence, Petitioners contend that as a

consequence of statutory changes, “victims may respond to any challenges

to the determination of restitution” and consequently “have standing to

participate in these post-conviction proceedings because the issues involve

a determination of restitution for economic loss.”28

Careful inspection of Lamberton, Lindsay R., the VRIA, and Hanson’s

claims reveals Petitioners are wrong with respect to that which matters

here.  In a nutshell, the statutory changes had no impact on Lamberton or

Lindsay R.’s command that victims aren’t parties; the VRIA does not permit

victims to “respond to any challenges to the determination of restitution”

–it grants only a right to be heard on “the extent of the loss and the need

for restitution” in proceedings determining restitution; Hanson’s PCR

claims do not involve “a determination of restitution”; and victims lack

standing to plead defenses to claims raised under Rule 32.1.    

1) State v. Lamberton

In Lamberton, the defendant filed a PCR contending his sentence

violated the Eighth Amendment.  Victim’s counsel filed a “legal

memorandum” analyzing the case relied on by Lamberton; Lamberton 

interposed no objection. 

26  State PFR, pp. 3, 9 

27  Fay PFR, 10:19 

28  Fay PFR, 11:6-15  
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Lamberton’s claim was successful; a new sentencing was ordered. 

The victim was heard at the re-sentencing and, displeased with the result

of the proceedings, filed her own petition for review.  Recognizing victims

were neither aggrieved by court decisions not relating to victim rights, nor

parties to the criminal proceedings, Lamberton held victims lack standing

under Rule 32.9(c)29 to file their own petition for review.  

Citing Lamberton, the State tries mightily to convince this Court its

decision expressly permitted victims to file substantive pleadings in

defense to claims raised under Rule 32.1.  Twice it asserts this Court “held”

“that a victim has the right to be heard, including the right to file pleadings

in post-conviction proceedings, on sentencing issues.”30  

Lamberton did not so hold.  As it expressly clarified: “The only issue

we decide in this opinion is whether the court of appeals erred in

dismissing the Victim’s separate petition for review.  We find that it did

not.”  Id., at 48.  It noted that “[i]f the trial court had refused to hear from

the Victim at the post conviction relief proceeding, for example, then the

Victim could have filed a special action with the court of appeals to assert

her right under article 2, §2.1(A).”  Id., at 50.  Assuming Lamberton’s Eighth

Amendment claim sought his release from confinement, that’s certainly

true–the VBR grants victims the right to be heard on that issue. §2.1(A)(9).31

However, in prohibiting victims from “pleading defenses” to claims raised

in a criminal case, Lamberton inferentially made clear the victim’s “legal

29  Now Rule 32.16(a)(1)

30  State PFR, p. 10  

31  There’s no question the victim had a right to be heard at
Lamberton’s re-sentencing.  Ariz.Const., art. 2, §2.1(A)(4).  
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memorandum” containing “her own analysis of Bartlett II”–the case relied

on in support of Lamberton’s Eighth Amendment claim–crossed the line

separating parties from non-parties.  

The State posits Lamberton’s holding doesn’t survive the amendments

to A.R.S. §§13-4401(2), 13-4437(A).32  Except that it does.  Read collectively,

these provisions make clear a victim’s “standing to seek an order, to bring

a special action or to file a notice of appearance in an appellate proceeding

seeking to enforce any right or to challenge an order denying any right

guaranteed victims” under the VBR, VRIA or court rules.  Lamberton 

acknowledged this, but observed: “Section §13-4437, however, does not

give the Victim standing to argue before an appellate court that the trial

court’s ruling in a criminal proceeding was error or to bring the types of

action against the defendant that the State can bring.”  Id., at 50.  

The statutory modifications didn’t change that.  

The “types of action against the defendant that the State can bring” are

all are captioned State v. Defendant.  Cf., Lamberton, at 49 (noting “the parties

on a petition for review in the appellate court are designated the same as

the parties in the trial court.”).  

The provisions of §13-4437(A)–existing both at the time of Lamberton

and today–make clear victims may “bring a special action” aimed at

enforcing their rights.  The 2019 amendment reiterated “the proceedings

may be initiated by the victim’s counsel or the prosecutor.”  Such

proceedings are not against the defendant; they are against the Judge–as this

case aptly demonstrates.  

32  State PFR, p. 10, n. 3  
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Lamberton’s actual holdings remain good law and controlling: As

non-parties, victims may not control criminal proceedings or “plead

defenses” to the merits of a criminal case; at the superior court level,

victims may only file pleadings seeking to enforce some right enumerated

by the VBR. Victims aren’t harmed by trial court rulings unrelated to

victim rights because such rulings do not operate to deny some personal or

property right, nor does it impose a substantial burden on victims.  Id., at

49; accord, State v. Reed, 248 Ariz. 72, ¶33 (2020)(Victims possess no right to

avoid trial court decisions on their merits).  And while victims may initiate

proceedings in higher courts against the judge challenging “an order

denying any right”, they may not initiate proceedings challenging a court’s

grant or denial of relief on Rule 32.1 claims.

 2) Lindsay R. v. Cohen

In Lindsay R. v. Cohen victim’s counsel again overstepped the bounds

of the law.  In connection with restitution proceedings, he filed a

“memorandum of law” concerning restitution.  Id., at 566 ¶3.  He also gave

notice that he “intended to conduct the restitution hearing.” Ibid.  Defense

counsel moved to strike the victim’s substantive filing and sought to

determine the lawyer who would control the restitution hearing.  Victim’s

counsel opposed the motion.

The trial court ruled the victim was “precluded from submitting any

substantive pleadings other than those [that] are necessary to ensure that ...

victims rights are being protected.” Ibid.  It also limited the role of victim’s

counsel to “providing out-of-court assistance to the assigned prosecutor

and presence at all proceedings to ensure victim rights are protected.” Ibid. 
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The rulings were affirmed on special action.  The court made clear

that “[t]hough the prosecutor owes duties to victims, the prosecutor’s

responsibility is to represent society’s interests and ‘see that justice is done

on behalf of both the victim and the defendants.’” Id., at 567, ¶9.  “The

purpose of restitution proceedings would be subverted if the victim’s

counsel were allowed to take the prosecutor’s place–such an arrangement

would essentially transform a criminal sentencing function into a civil

damages trial.  Contrary to the petitioners’ assertions, nothing in the VBR,

the VRIA, Rule 39, or Arizona case law authorizes such a result, even

under the liberal-construction standard prescribed by A.R.S. §13-4418.”  Id.,

at 567-568, ¶10.  

Lindsay R. concluded:

The superior court’s order appropriately limited the victims’
participation in the restitution proceedings to accord with the
rights provided by the VBR.  While a victim has the right to
have counsel present evidence on the subjects enumerated in
A.R.S. §13-4426, the victim’s counsel in this case sought to
invade the state’s province.

Id., at 568, ¶11 (emphasis added).  

Following Lindsay R., victims still are not permitted to file substantive

pleadings concerning the law governing restitution–or usurp the

prosecutor’s role in any way.  As Lindsay R. recognized, victims could

“present evidence on the subjects enumerated in A.R.S. §13-4426.”  Then,

as today, that statute permits victims to “present evidence, information and

opinions that concern...the need for restitution”.  That statute was and is

aligned with §13-4410(C)(2),(3), permitting victims to present “an

explanation of the extent of any economic loss or property damage” and “an

opinion of the need for and extent of restitution.”  Those are “the subjects” on

which the VRIA grants victims a right to be heard concerning restitution.  
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Highlighting Lindsay R.’s observation that restitution is not a claim

that “belongs to the victim”, Petitioners contend the VRIA “legislatively

overruled” Lindsay R. in 2016.33  It didn’t do so in any way that matters

here.  

Recognizing that victims aren’t parties to criminal proceedings,

Lindsay R. said: “Restitution is not a claim which belongs to the victim, but

a remedial measure that the court is statutorily obligated to employ.”  236

Ariz., at 567 ¶9.  The “remedial measure”governing restitution is found at

A.R.S. §§13-603(C) and -804.  

A year later, A.R.S. §13-4437(A) was amended to state that the rights

guaranteed victims by the VBR, VRIA and court rules “belong to the

victim.”  The remedial measure addressed in Lindsay R. is not found within

those provisions. Despite its echo of Lindsay R.’s “belong to the victim”

language, the statutory amendment was clearly not a legislative clap-back

to its holding that victims are prohibited from usurping the prosecutor’s

role or filing substantive pleadings concerning the law.  

Petitioners contend the 2016 addition of subsection (E) to A.R.S. §13-

4437 “explicitly gave victims the right to present evidence or information

and to make argument to the court, personally or through counsel, at any

proceeding to determine the amount of restitution pursuant to §13-804.”34 

That’s what the statute now states, but Fay baldly asserts what the State

implies: the amendment permitted “victims [to] respond to any challenges

to the determination of restitution” whenever such challenges arise.35 

33   State PFR, pp. 10-11; Fay PFR, 10:19-28. 

34  State PFR, p. 11. 

35  Fay PFR, 10:26-11:9. 
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Succinctly put, Petitioners suggest that because victims are entitled to be

heard on something during restitution proceedings, the amendment granted

entitlement to be heard on anything, and everything, anytime.  

Petitioners are grossly mistaken. 

As Lindsay R. accurately observed, §13-4426(A) already granted

victims the right to “present evidence, information and opinions that

concern...the need for restitution.” And A.R.S. §13-4410(C) already granted

the right to be heard concerning “the need for and extent of restitution.”  The

addition of subsection (E) didn’t alter these two subjects on which victims

had a right to be heard.  It altered the means and method through which

these rights could be asserted, and expressly limited that to proceedings

determining restitution. 

Prior to Lindsay R., the VRIA provided three means by which victims

could exercise their right to present evidence on the two specific subjects 

authorized. They could present an oral statement, submit a written

statement, or submit a form of media.  A.R.S. §13-4428(B).  That statute

remains.  In practice, the court received the evidence through the

prosecutor.  This is undoubtedly why, despite the victim’s existing right to

present evidence, Lindsay R. limited victim’s counsel’s role to “providing

out-of-court assistance” to the prosecutor during the hearing.

 Subsection (E) accomplished two things: It expanded the existing

means to include a right “to make an argument”–but it didn’t expand the two

subjects about which argument could be made.  It also clarified the method,

cementing that the victim’s evidence and argument could be presented to

the court, by the victim “personally or through counsel”.  Because

subsection (E) was expressly limited to proceedings “to determine the
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amount of restitution pursuant to §13-804", it clearly was a legislative

response to Lindsay R.’s preclusion of the victim’s personal participation in

restitution proceedings. It’s equally clear that subsection (A)’s “belong to

the victim” language was aimed at the same goal: Victims had a right to

assert their own rights.  

      The takeaway is that in proceedings determining restitution,  the

victim’s right to be heard concerning the need for restitution and the extent

of the loss wasn’t limited by subsection (E); but neither was their right to be

heard on those subjects expanded to include matters beyond their scope.  

Victims still may not file substantive pleadings or make arguments to the

court concerning the law or merits of any criminal action, control the

proceedings, or usurp the role of a party. On these critical aspects,

Lamberton and Lindsay R. remain unimpacted by the VRIA amendments,

and are both controlling here.   

Fay exerts considerable effort addressing the restitution proceedings

that occurred.36 But in direct violation of Lamberton, Lindsay R. and the

VRIA, Fay’s counsel didn’t merely want to take part in the restitution

proceedings, he wanted to take over–and did.37  He filed substantive

pleadings concerning the law of restitution, simultaneously avoiding

disclosure of information critical to the court’s and defense counsel’s

discernment of the actual amount owed.  Despite Petitioners’ penchant for

interjecting Fay’s “negotiations” and “agreements” with defense counsel

during those proceedings, neither amount to anything since both were

36  Fay PFR, pp. 4-6; Fay PFR Appx. Exhibits 1-15

37  The State concedes Fay’s counsel “handled the entire restitution
proceedings; the State did not participate at all.”  (State PFR, p. 11, emphasis
added).  
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premised on the selective facts Fay chose to disclose.38  

What’s more, unlike civil damages, criminal restitution is not subject

to negotiation, nor may the law be circumvented by agreements.39 All

compensable economic losses must be paid by the defendant. As Lindsay R.

observed, restitution is mandatory; victims may not usurp the prosecutor’s

role. While victims may now present evidence, information, opinion and

argument concerning “the extent of any economic loss” and “the need for

restitution”, only the parties may argue the law. Cf.  State v. Robertson, 249

Ariz. 256, ¶¶21, 24 (2020)(recognizing the State is generally in the better

position to know the correct law; the prohibition on illegal sentences is

well-settled).  The State has the burden of proof, which includes

establishing the claimed losses are compensable under the restitution

statutes–not the victim.  And because of this, only the State and the

defendant may appeal a restitution order.  A.R.S. §§13-4032, 13-4033. 

Following Lindsay R. it should’ve been crystal clear that the

prosecutor’s role as minister of justice can’t be obviated or delegated. Had

the State participated, the prosecutor would’ve been required to disclose

the relevant information Fay secreted. See, Rule 26.8.  The VBR cannot act

as “a sword in the hands of victims to thwart a defendant’s ability to

38  Some undisclosed facts were discovered through counsel’s PCR
investigation.  Fay still refuses to disclose other relevant information.  See,
Appendix hereto, Exhibit C (refusing to disclose facts, documents and
information relied on by her expert in his report(s) submitted to the court
during the restitution proceedings). 

39  Fay insists the restitution orders aren’t subject to review because
Hanson’s lawyer agreed to it. See, Fay PFR at: 2:22; 3:16; 4:8 and fn. 2; 5:1-
20; 5:25; 6:5; 6:7; 6:13; 6:25; 6:28; 9:26. But “[t]he sentencing provisions
enacted by our legislature are mandatory and may not be circumvented by
agreements”, State v. Kinslow, 165 Ariz. 503, 507 (1990); nor may a court
apply the invited error doctrine to prevent review of a potentially illegal
sentence, State v. Robertson, 249 Ariz. 256, ¶¶22-28 (2020). 
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effectively present a legitimate defense.” State ex rel. Romley v. Superior

Court (Roper), 172 Ariz. 232, 241 (App.1992). This is particularly true where,

as here, Fay alone possessed the critical information.   

 The State excuses its abdication of its role in the restitution

proceedings, or attempts to shift blame for it, through reference to a court

order excusing the prosecutor from the proceedings. (State PFR, p. 4, n. 1).40 

Fay excuses her conduct through assertion of the victim’s right to refuse all

discovery requests, a position she continues to advance to this day. (See,

Appendix hereto, Exhibit C).  Neither excuse is acceptable.  Both the

prosecutor and Fay’s counsel were required to abide by the law; neither

did; Hanson’s due process rights were violated because of it.  The

restitution awarded was illegal and amounts to fundamental error. State v.

Whitney, 151 Ariz. 113, 115 (App.1985). 

         Like the victim’s counsel in Lamberton and Lindsay R., Fay’s counsel

continues to violate the law–this time, by pleading defenses to Hanson’s

claim for delayed appeal and seeking to do the same regarding his IAC

claims.  As a non-party, Fay may not “plead defenses”. Lamberton, supra.

The rules of criminal procedure make plain that only the State may respond

to claims raised in petitions for post-conviction relief.  See, Rule 32.9.  Those

rules are to be enforced as written.  See, State v. Salazar-Mercado, 234 Ariz.

590, 592 ¶4 (2014)(“If a rule’s language is plain and unambiguous, we

apply it as written without further analysis.”); Cf. Lamberton, supra.

(observing Rule 32.9(c)–now Rule 32.16(a)(1)--permits only an “aggrieved

party” to file a Petition for Review; victims are not aggrieved parties). 

40  What actually transpired remains unknowable until the transcript
is prepared. 
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C.  Hanson’s PCR claims do not implicate any victim right.

1) The general rights provided by the VBR:

The VBR created certain rights “unique and peculiar” to victims. 

State v. Reed, 248 Ariz. 72, 456 P.3d 453, 459, ¶12 (2002).  Among the rights

afforded are the right to be treated with dignity and respect,  along with

the right of due process.  However, these general rights are not “unique

and peculiar” to crime victims.  

The right of due process is similarly afforded criminal defendants by

the state41 and federal42 constitutions, while the right to be “treated with

fairness, respect and dignity” is afforded all participants in the civil and

criminal process.  See, R.Sup.Ct., 81, Canon 2, Rule 2.2 (“Impartiality and

Fairness”); Rule 2.8(B) (“Decorum, Demeanor....”).  Like the victim’s right

to speedy trial addressed in State v. Brown, these general rights asserted by

Fay pre-existed the VBR; none are unique and peculiar to crime victims. 194

Ariz. 340, 343 ¶12 (1999).  Unquestionably, “the judicial system as a whole

is vitally interested in advancing the goal of prompt, fair resolution of all

actions, including criminal cases, for the benefit of all participants as well

as victims.” Ibid.  

Most significantly sub judice, a victim’s right to fairness, dignity,

respect and due process do “not create rights to any particular

disposition.” State v. Reed, 456 P.3d 453, 460 ¶24 (2020). 

Although  §2.1(A)(11) of the VBR facially grants a “right” to have all

rules governing criminal procedure protect victims, in 1990 this Court

“narrowly construed” the provision to “deal[ ] only with procedural rules

41  See, Arizona Constitution, article 2, §§4, 24

42  See, U.S. Constitution, Amend. 14
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pertaining to victims”, Slayton v. Shumway, 166 Ariz. 87, 92 (1990) (emphasis

added). Claims brought under Rule 32.1(a) and 32.1(f) are simply not

procedural rules “pertaining to victims.”  

2) No provision grants Fay a right to be heard below:

No constitutional, statutory or rule-based right grants Fay a right to

be heard on Hanson’s claim for delayed appeal or claims of IAC.   

 Petitioners’ heavy reliance upon the 2016 modifications to A.R.S.

§13-4437(A) and (E) are unavailing. Any contention that the statute now

permits victims to usurp the prosecutor’s role in proceedings determining

restitution, or to present substantive legal arguments concerning what the

law is or allows, is an unmitigated stretch.  Not only do Petitioners ignore

the two subjects on which the VRIA expressly grants victims a right to

address, they ignore the fact that the right to “make an argument to the

court, personally or through counsel” on those subjects is limited to

proceedings “to determine the amount of restitution pursuant to §13-804.” 

A.R.S. §13-4437(E).

          Hanson’s Rule 32.1 claims don’t involve a determination of the

amount of restitution owed to Fay.43  As Respondent Judge aptly observed:

The issues before the Court in this post-conviction relief
proceeding are (i) whether to allow Petitioner to take a delayed
appeal from the CRO, and (ii) whether to grant the Petitioner a
new trial on his IAC claim[s].  Significantly, the Court is not
determining the amount of restitution pursuant to A.R.S. §13-
804.  As such, A.R.S. §13-4437(E) does not give the Victims
standing to participate in Petitioner’s post-conviction relief
proceeding.

43  Fay argued Hanson’s PCR claims seek to “claw back every dollar
of restitution”; “They are not conceding any restitution dollar is owed.”
(Appendix hereto, Exhibit A, 13:9-12).  Actually, as Hanson said, his “PCR
levied no claim for the return of restitution already paid; to be certain,
some restitution is due the victim.”(Hanson’s Sur-Reply on Special Action,
filed 6/30/20, 1:11-12).
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(Fay PFR Appx., Exhibit 21, pp. 4-5).  Subsection (E) doesn’t apply to

Hanson’s PCR claims. If relief is granted and new proceedings ordered “to

determine” restitution, Fay will then be heard. A.R.S. §13-4402(B).

Petitioners’ insistence that Hanson’s claims implicate Fay’s right to

receive prompt restitution, art. 2, §2.1(A)(8), is equally unavailing.  The

Arizona Department of Corrections continues to take monthly payments

from Hanson’s prison account pursuant to the restitution orders while the

PCR is pending resolution. Contrast, State v. Hansen, 215 Ariz. 287 (2007).44  

Regardless of how many times Fay reiterates her complaint that “a

victim’s right to prompt restitution could be affected” by resolution of

Hanson’s PCR claims45, that doesn’t convey a right “to be heard” on

Hanson’s Rule 32.1(f) or (a) claims.  Ten months ago this Court made clear

that a victim’s right to receive prompt payment of restitution is not

implicated by post-judgment review.  State v. Reed, 248 Ariz. 72, ¶24 (2020). 

Reed considered whether “a restitution order abates if, after the

conviction and sentence have been affirmed [on appeal], the defendant dies

pending a separate appeal from the restitution order.” Id., at ¶7.  It held the

legislature exceeded its restricted rulemaking authority in passing a statute

directing dismissal of an appeal or post-conviction proceeding following

the defendant’s death. The statute was unauthorized under VBR, since

“[f]irst, and most importantly, [the statute] does not affect rights ‘unique

and specific’ to victims.” Id., at ¶¶ 23-24.

44  Where a statute conflicted with a procedural rule, the statute
prevailed because the rule directly impacted the right to receive prompt
restitution.  215 Ariz., at 290, ¶14.

45  Fay PFR, 9:21; 12:8; 12:11; 12:25; 13:6-8; 14:12
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As Reed observed, a victim’s right to receive prompt restitution

“contemplates the entry of a restitution order that is subject to appellate

scrutiny, which may result in reversal or modification of the order. 

Because [VBR] does not guarantee victims any particular appellate

disposition”, victim rights are unaffected by such review. Id., at ¶24. 

At bottom, in Rule 32 proceedings the rights created by the VBR are

the right to notice of the proceedings, the right to be present, and the right

to be heard “at any proceeding in which postconviction release from

confinement is being considered”. Article 2, §2.1(A)(9); accord, A.R.S. §13-

4414(A);  Rule 39(b)(7)(I).  Hanson’s claims don’t involve his release.  Had

the legislature expanded a victim’s “right to be heard” to include claims for

relief unrelated to release, its effort would’ve been constitutionally unsound

since it would’ve created a right to be heard on a matter falling outside the

VBR. See, Champlin v. Sargeant, 192 Ariz. 371, 373 n. 2 (1998) (rulemaking

power under VBR “extends only so far as necessary to protect rights created

by the [VBR] and not beyond.”); State v. Hansen, 215 Ariz. 287, 290, ¶¶11-13

(2007) (same);  Reed, supra., at 459, ¶20 (same). 

As in Lamberton: “Here the proceedings to which the Victim objects

deals with the post-conviction relief proceeding. Applying the plain

language of the state constitution, [the rights afforded by the VBR] do[] not

apply to this situation.” Id., at 50, citing Knapp v. Martone, 170 Ariz. 237, 239

(1992)(emphasizing ‘that Arizona courts must follow and apply the plain

language of [the VBR]’). 

As a non-party, Fay may not “plead defenses” to Hanson’s claims,

id., at 49–only the State can. Rule 32.9.  
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 D.  Respondent Judge and the appellate court got it right–mostly.

As the appellate court recognized at oral argument, the question of

whether a delayed appeal should be granted is one “just like almost any

other question that’s strictly an issue for the Defendant” about which a

victim has no right “to intervene in.” (Appendix hereto, Exhibit A, 11:20-

12:3).  

The State asserts the appellate court “found that the Victim did not

need to weigh in on Hanson’s Limited [PCR] on the issue of whether he

should be afforded a delayed appeal”.46   In actuality, the court wrote:

“[W]e see no basis for granting relief.  The sole question for the superior

court in resolving Hanson’s Limited PCR is whether the delay in filing this

appeal ‘was not [Hanson’s] fault.’ *** We discern no constitutional, statutory,

or rule-based right for Fay to weigh in on whether Hanson is at fault for this

delay.”  

It’s not that there was no “need” for Fay to weigh-in, it’s that she had

no right to do so.  The State’s chosen prose brings to mind Mark Twain’s

famous quote, “The difference between the almost right word and the right

word is really a large matter.  ‘tis the difference between the lightning bug

and the lightning.” 

Respondent’s Order similarly explained why Fay was prohibited

from pleading defenses to Hanson’s claims of IAC.  Those claims present a

Sixth Amendment issue, not a victim issue.  As the appellate court observed:

“And as far as the ineffective assistance of counsel, isn’t that strictly

between the Defendant and his lawyer?  That’s not a victim issue.”

(Appendix hereto, Exhibit A, 13:18-21).  

46  State PFR, pp. 6 & 7 
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