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I. INTRODUCTION

In this case, supplemental briefing was invited on the issue: “Is a
victim entitled to be heard on a Rule 32.1(f) Request for Delayed Appeal
concerning restitution?” The answer lies, as it must, within the Victim's
Bill of Rights (“VBR”). Nothing within its provisions grants victims a right
to be heard on whether a criminal defendant may exercise rights expressly
afforded by the state and/or federal constitutions or the rules of criminal
procedure. More specifically, as non-parties possessing neither a right to
plead defenses nor a right to any particular outcome, crime victims lack the
authority to be heard on the subject of whether a criminal defendant may
exercise his constitutional, albeit delayed, right of appeal.
II. PETITIONER HAS CONFLATED THE ISSUE

Arizona’s Constitution provides that a criminal defendant has “the
right to appeal in all cases.” Ariz.Const., art. 2, §24. Thus, “[a]fter
pronouncing judgment and sentence, the court must inform the defendant
of the right to appeal the judgment, sentence, or both.” Rule 26.11(a)(1)(A),
Ariz.R.Crim.P. “A notice of appeal...must identify the order, judgment, or
sentence that is being appealed.” Rule 31.2(c)(1). Such notice is unrelated
to the merits of the anticipated appeal. Moreover, nothing in the VBR, the
Victim’s Rights Implementation Act (“VRIA”) or the rules of criminal
procedure permits victims to be heard regarding any aspect of a
defendant’s timely exercise of his constitutional right of appeal.

A defendant’s failure to timely appeal divests an appellate court of
jurisdiction. Rule 32.1(f) is the procedural vehicle designed to protect that
constitutional right of appeal, precluding its unwitting or unintentional

forfeit by providing a mechanism whereby a defendant can obtain
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jurisdiction in an appellate court. State v. Gagnon, 236 Ariz. 334, 335 95, fn. 1
(App.2014); State v. Rosales, 205 Ariz. 86, 410 (App.2003). Where a criminal
defendant fails to timely appeal he must demonstrate that “the failure to
timely file a notice of appeal was not the defendant’s fault.” Rule 32.1(f).
The State may respond to that contention. Rule 32.9(a)(2)." As in instances
of a timely filed notice of appeal, the merits of a sought delayed appeal are
not at issue, State v. Stice, 23 Ariz.App. 97, 99 (App. 1975)(“The only basis
for permitting a delayed appeal is that the petitioner’s failure to appeal was
without fault on his part.”), and neither the VBR, VRIA, nor court rules
contain any provision permitting victims to be heard on the subject of
whether a delayed appeal should be afforded.

In this case, Hanson appealed his conviction; it was upheld on
appeal. Restitution orders were then entered by the trial court. Although
separately appealable, State v. Francher, 169 Ariz. 266, 266 fn. 1 (App.1991),
State v. French, 166 Ariz. 247, 248 fn. 3 (App.1990), the court did not inform
Hanson of his right to appeal those orders.

Hanson timely filed a request for delayed appeal pursuant to Rule
32.1(f), contending he was not advised of his right to appeal the restitution
orders. See, State v. Tapp, 133 Ariz. 549, 551 (1982)(explaining the scope of
Rule 32.1(f) “includes the situation in which the defendant fails to appeal
because the trial court, despite the requirements of Rule 26.11, did not

advise him of his appeal rights...”.); see also, State ex rel. Neely v. Rodriguez,

' “Like most constitutional rights, the right to appeal may be waived,
but only if the waiver is knowing, voluntary and intelligent.” State v.
Bolding, 227 Ariz. 82, 88 418 (App.2011). “The burden of proving waiver of
a constitutional right typically falls on the State.” State v. Raffaele, 249 Ariz.
474, 471 P.3d 685, 689 912 (App.2020).
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165 Ariz. 74, 78 (1990)(“Delayed appeals are allowed to criminal
defendants to protect them from error in situations where the trial court
has failed to advise them about their appeal rights or where their attorneys
have failed to timely appeal.”). After setting forth the record and including
an affidavit, Hanson’s Rule 32.1(f) claim concluded: “Petitioner [Hanson]
respectfully requests an Order permitting the filing of a delayed appeal
since his failure to appeal the restitution orders was through no fault of his
own.” (Fay PFR Appx., Exhibit 16, at 6:10).

Victim’s counsel (“Petitioner”) filed a substantive response in
opposition, stating: “Defendant’s Petition should be denied because
nothing in it suggests that he allegedly had no notice of and would have
timely appealed a decision on restitution that had previously been
entered...”. (Hanson SA Response, Appx. Exhibit A, 1:16-21). Her pleading
was chock full of “facts” existing outside the record-facts about which she
certainly was not privy-absent affidavits or other documentary support.
But see, Rule 32.9(a)(2). Because no procedural rule or other authority
permitted victims to be heard by pleading defenses to Rule 32.1(f) claims,
Petitioner followed no rules.

This notwithstanding, her responsive pleading derailed the sole issue
presented under Rule 32.1(f)-a derailment permeating everything coming
thereafter. While in truth Petitioner exerted her best effort to advance her
claim that Hanson’s failure to timely appeal was his fault, she Trojan
horsed that effort, conflating the issue with the aim of making it appear as
one implicating victim rights. Despite the fact that a Rule 32.1(f) claim is
unrelated to the merits of any anticipated appeal, she continues to insist

that Hanson’s request for delayed appeal constitutes a “challenge to
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restitution”; an effort to “vacate the restitution awarded”; a claim which
“directly affects the court’s determination of restitution”; and a myriad of
contentions of the identical sort’, allegedly implicating Petitioner’s
constitutional right to receive prompt payment of restitution, Ariz.Const.,
art. 2, §2.1(A)(8), along with her rights to dignity, fairness, respect and due
process, art. 2, §2.1(A)(1).

The Rule 32.1(f) question itself belies Petitioner’s contention that it
constitutes a “challenge to the amount or manner of restitution”,
“involve[s] a determination of restitution for economic loss,”? or that the
“requested remedy will eviscerate an enumerated right to a criminal
restitution order”.* Indeed, as her own pleadings aptly demonstrate, she
seeks “to be heard” to explain why Hanson’s failure to timely appeal was
actually his fault. Both lower courts recognized Petitioner’s conflation of
the issue; both determined the claim did not implicate any victim right.
Consequently, Petitioner had no right to be heard on its merits.

ITI. LAW AND ANALYSIS

The issue is straightforward: Does the VBR, VRIA or court rules grant
victims a right to “be heard”-or plead defenses to-a Rule 32.1(f) claim?
Hanson agrees with Petitioner: “The proper consideration is whether
Hanson asked for something that involves a determination of

restitution...”. (Fay PFR Reply, 7:12). The path to the answer is equally

* See, Hanson Response Appx., Exhibit A, Victim Response to
Limited PCR, 3:14 (characterizing Rule 32.1(f) request as “this challenge to
restitution”); See also, Exhibit A hereto (listing same on Review).

? See, Fay Petition for Review, 11:12-15.
* Ibid., at 3:9.
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straight...and short. Unquestionably, whether relief is afforded or not, a
Rule 32.1(f) claim does not itself challenge, seek to vacate, affect, or involve
a determination of restitution in any way. Try as it did, the appellate court
failed to make Petitioner understand the point:

PETITIONER: ...the procedural step doesn’t matter as long as

the Defendant is requesting that the court vacate the criminal

restitution order in—

JUDGE PERKINS: But in the limited PCR, the Defendant did

not make that request.
* % %

JUDGE GASS: Because I'm missing the point, I guess, of why

it's essential to weigh in on the direct appeal...right now when

there is no appeal pending yet.

PETITIONER: You're Honor, I appreciate the question and the

reason why is because the motion [sic.] itself is requesting a

remedy that affects the constitutional right to prompt payment

of restitution, and we should be able to explain why it should

not be granted.
(Hanson Combined Response Appx., Exhibit A, Oral Argument, 8/19/20,
at 8:11-15; 10:25-11:8). Whether the failure to timely appeal was or was not
Hanson’'s fault simply does not implicate any victim right “to be heard”
about. Nothing in the VBR, VRIA or court rules grants victims a right “to
be heard” on the merits of that claim.

Petitioner opts for a much longer, bumpier path down the wrong
road leading to the wrong destination. Succinctly put, her argument goes
like this: Because A.R.S. §13-4437(E) grants victims the right to completely

take the prosecutor’s place in restitution proceedings’, and to appeal any

* See Fay PFR, at pp. 10-11. In the restitution proceedings below,
Petitioner took over the entire restitution proceedings; the prosecutor was
“excused” from the proceedings. Petitioner contends this was entirely
permissible since Lindsay R. v. Cohen, 236 Ariz. 565 (App.2015) was
“legislatively overruled”.
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restitution order(s) arising from those proceedings®, it implicitly grants
victims “the right to urge courts to uphold [the restitution orders
entered].”” Therefore, she argues, “[i]nterpretation of the constitutional
right to prompt payment of restitution must be construed in a way that
furthers and not silences victims no matter whether presented before the
trial court, on appeal, or in a petition for post-conviction relief.”®

Each facet of her argument is, with all due respect, legally incorrect;
consequently, her conclusion is also incorrect.

A. Victims may not substitute for the prosecutor in proceedings.

A defendant who has been convicted of a crime shall be ordered “to
make restitution to the person who is the victim of the crime... in the full
amount of the economic loss as determined by the court.” A.R.S. §13-
603(C). Remedial in nature, this sentencing obligation exists whether a
victim requests restitution or not, see, State v. Iniquez, 169 Ariz. 533, 535
(App.1991), as well as for “victimless” crimes, see State v. Guilliams, 208

Ariz. 48, 914 (App.2004). Its aim is reparation to the victim and

¢ “Defendant could not have prevented [the victim] from ...seeking
appellate relief should she have disagreed with the trial court outcome.”
Fay PFR Appx., Exhibit 17, at 3:4-8.

7 See Hanson SA Response Appx., Exhibit D, Victim’s Response to
Motion for Reconsideration Re: Motion to Strike, filed 2/24 /20, at 3:27-4:3.
See also, Fay PFR Appx. Exhibit 19, Victim Response to Motion to Strike,
tiled 1/26/20, 3:27 (“absurd to suggest [victims] do not also have the right
to urge courts to uphold this constitutional [sic. statutory] right by rejecting
a PCR.”); Fay PFR Reply, 4:23 (Nothing “prevents Petitioner from
responding to and seeking an order to enforce restitution rights”
concerning previously entered restitution orders).

8 Ibid., at 2:1-7.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

rehabilitation of the offender. State v. Wilkinson, 202 Ariz. 27, 30 413 (2002).

The State has the burden of proving a restitution claim by a
preponderance of the evidence. State v. Lewis, 222 Ariz. 321, 324, Y7 (App.
2009). To meet that burden, “some evidence must be presented that the
amount [requested] bears a reasonable relationship to the victim’s loss
before restitution can be imposed.” State v. Fancher, 169 Ariz. 266, 268
(App.1991). To assist the State in meeting its burden, crime victims have a
right “to present evidence or information and to make an argument to the
court, personally or through counsel, at any proceeding to determine the
amount of restitution pursuant to §13-804”, A.R.S. §13-4437(E).” Such
evidence, information and argument must pertain to “the extent of any
economic loss or property damage” and the victim’s “need for and extent
of restitution”. A.R.S. §§13-4426(A), 13-4410(C)(3). Thus, while a victim
has a statutory right to participate in proceedings concerning restitution,
they may not entirely usurp the prosecutor’s role. It is the State who must
seek a restitution order in a manner consistent with the principles of due
process-not the victim.

Contrary to Petitioner’s stance, A.R.S. §13-4437(E) does not permit
crime victims to completely substitute for the prosecutor in restitution
proceedings. Adopting Petitioner’s interpretation of the statute-and

indeed, her stance that “[t]his legislative right was intended to expand

? Prior to the statute’s passage in 2016, the VRIA provided victim
evidence concerning restitution could be presented “through an oral
statement, submission of written statement, or submission” through audio

or video media, A.R.S §13-4428(B), or by the prosecutor. A.R.S. §13-804(G).

The 2016 statute was amended to make clear victims could assert their
rights “personally or through counsel”, “[n]otwithsanding any other law”.

7
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victim rights”, (Fay PFR Reply, 4:8-9, emphasis in original)-would render
the statute unconstitutional since the legislature may not create rights which
do not exist within the VBR. State v. Reed, 248 Ariz. 72, 78, 920 (2020). The
legislature is prohibited from creating a right to act as a private prosecutor
in restitution proceedings, usurping the role of the sovereign.

The purpose of a criminal court is “to vindicate the public interest in
the enforcement of the criminal law while at the same time safeguarding
the rights of the individual defendant.” Sandefer v. United States, 447 U.S.
10, 25 (1980). As Lindsay R. v. Cohen correctly observed, “[t]he purpose of
restitution proceedings would be subverted if the victim’s counsel were
allowed to take the prosecutor’s place-such an arrangement would
essentially transform a criminal sentencing function into a civil damages
trial.” 236 Ariz. 565, 567-68 (App.2015). Not only would it eviscerate the
State’s ability to meet its burden of proof-which couldn’t possibly occur if
the State did not participate-but it would give rise to an array of other
constitutional improprieties. “Take the Due Process Clause. It guarantees
particular rights in criminal proceedings because the prosecutor is a state
actor, carrying out a “duty on the part of the Government.”” Robertson v. U.S.
ex rel. Watson, 560 U.S. 272, 277 (2010)(Roberts, C.J. dissenting from
dismissal of writ of certiorari)'’, quoting Kyles v. Whitley, 514 U.S. 419, 433
(1995). As was observed in Lindsay R. and State v. Superior Court (Flores),
181 Ariz. 378, 382 (App.1995), “[t]hough the prosecutor owes duties to
victims, the prosecutor’s responsibility is to represent society’s interests
and ‘see that justice is done on behalf of both the victim and the

177

defendants.”” Lindsay R., supra., at 9, quoting Flores, supra. This simply

' Joined by Scalia, J., Kennedy, J. and Sotomayor, J. dissenting.
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could not be accomplished if victims were permitted to substitute for the
prosecutor in seeking a restitution order.

What about a prosecutor’s obligations pursuant to Brady v. Maryland,
373 U.S. 83 (1963) and Rule 26.8(a), requiring State disclosure of
information tending to reduce the amount of restitution claimed? A
“private prosecutor is likely to have evidence pertinent to the proceeding-
particularly if, as here, the private prosecutor is also the victim of the crime.
But if the prosecutor is not exercising governmental authority, what would
be the constitutional basis for any Brady obligations?” Robertson, supra., at
277-78.

This case exemplifies the point. For the restitution proceedings,
Petitioner retained an expert economist who authored a report concerning
the 21 year-old-decedent victim’s hypothetical prospective lost wages and
benefits had he lived to retirement age. That report was provided to the
court and defense counsel. Had the State retained the expert, disclosure of
communications between counsel and that expert-as well as of the raw
data provided to and relied on by the expert in forming his opinions-
would have been required." But as a victim, the private prosecutor lacked
any such disclosure obligations. The facts and data remained undisclosed,

leaving the court and defense counsel utterly incapable of intelligently

"' See, e.g., State v. Reid, 114 Ariz. 16, 30 (1976)(non-disclosure of
prosecutor’s notes from discussions with witness was error, as notes were
not work product); State v. Johnson, 247 Ariz. 166, 193-94 (2019)(notes of
witness interviews not work product and production properly ordered);
A R.E. 702(b)(requiring showing that the testimony is based on sufficient
facts or data); A.R.E. 703 (expert may base opinion on facts or data in the
case that the expert has been made aware of or personally observed).
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analyzing the reliability of the expert’s opinion.”” The result: Forgoing the
claim in the civil wrongful death jury trial which ultimately awarded
Petitioner $994,000-$550,000 of which were punative damages (Exhibit B,
hereto)-Petitioner instead opted for the expedient method of claiming
$411,402.00 in hypothetical prospective wages and benefits lost over the
decedent’s lifetime as “restitution”-a claim unchallenged by defense
counsel” and ordered by the court. (Fay PFR Appx., Exhibit 12).

In this same vein, Hanson’s sentencing occurred in May, 2017.
During the 2018 civil wrongful death trial, Petitioner testified that
following her son’s death in 2015 she was placed on medication and unable
to work; she took leave from her employment and had not returned to
work. (Exhibit C, hereto). Prior to closing argument, she withdrew her
claim for lost wages totaling $136,688 through June, 2018-and her claim for
insurance premiums paid totaling $2,008.44-in favor of presenting these
claims in the criminal restitution proceedings. (Exhibit D, hereto, p. 3). By
the time of the criminal restitution proceedings occurring in 2019-nearly
four years following her son’s death-she still had not returned to work.
She sought and received $143,636.00 in restitution for her lost wages
through June, 2018, and $2,044.56 for her insurance premiums (Fay PFR

12-See, Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 589
(1993)(scientific testimony must be proven relevant and reliable); Kumho
Tire Co. v. Carmichael, 526 U.S. 137, 146 (1999)(judicial obligation in ensuring
reliability of expert testimony extends to all expert testimony).

" The doctrine of res judicata (issue preclusion) applies to claims that
either were or could have been brought in former proceedings where a
judgment on the merits was rendered by a court of competent jurisdiction
between the same parties. Hall v. Lalli, 194 Ariz. 54, 57, 47 (1999).

10
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Appx., Exhibit 12); all absent objection or challenge by defense counsel who
remained uninformed of Petitioner’s posture in the civil proceedings."

Petitioner also claimed and was awarded $4,863 for a car “loan” she’d
made to her son, absent disclosure that shortly following his death she’d
transferred title to herself and maintains ownership, possession and use to
date. (Fay PFR Appx., Exhibit 12).

Additionally, while crime victims “may” provide a statement
including “[w]hether the victim has applied for or received any
compensation for the loss or damage”suffered as a consequence of the
crime, A.R.S. §13-4410(C)(4), the State had an obligation to report payments
made to the victim through the Maricopa County Attorney’s Victim's
Compensation Fund in order to avoid the prohibited windfall born of
duplicative compensation to the victim. Cf.,, A.R.S. §13-804(E)(“If a victim
has received reimbursement for the victim’s economic loss from... a crime
victim compensation program funded pursuant to §41-2407 or any other
entity, the court shall order the defendant to pay the restitution to that
entity.”). But Petitioner, acting as a private prosecutor, lacked such

disclosure obligation, so that disclosure didn’t happen either."

"“ Not only was the undisclosed difference in Petitioner’s claimed lost
wages incurred through June 2018 inexplicable, but assuming
compensability here, a criminal defendant is not responsible for expenses
beyond a reasonable period to restore equanimity. State v. Quijada, 246
Ariz. 356, 369 Y42 (App.2019).

" Because the restitution will balloon to over a million dollars by the
time of Hanson's release from prison, it’s little wonder why Petitioner
seeks to preclude Hanson from exercising his constitutional right of appeal.

11
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These are but a few of the issues revealing the legal infirmity
underlying Petitioner’s interpretation of what A.R.S. §13-4437(E) actually
permits. Indeed, “[o]ur entire criminal justice system is premised on the
notion that a criminal prosecution pits the government against the
governed, not one private citizen against another.” Robertson, supra., at 278.
In passing A.R.S. §13-4437(E), the legislature could not have intended that
crime victims entirely substitute for and usurp the prosecutor’s role during
proceedings determining restitution; victims may participate in those
proceedings by offering evidence and argument concerning “the extent of”
their economic loss and their “need for restitution.” A.R.S. §§13-4426(A);
13-4410(C). This critical point of law deserves clarification because
Respondent Judge just recently held:

Lindsay R., supra., does not support Defendant’s argument that

Victim failed to follow Arizona ‘black letter law’ by “taking the

e modified miles pravices that ]t sy proceeding to ) O

determine restitution, the victim has the'right to present

information and make argument to the court personally or

though counsel.”

(Exhibit E, hereto, Order of 11/9/20, p. 3). Trial courts need guidance on
the continuing viability of this important aspect of Lindsay R. because
victims” counsel continue to successfully advance the claim that A.R.S. §13-
4437(E) and Rule 39(d)(4) permit victims to take the prosecutor’s place in
restitution proceedings.

B. Victims may not appeal rulings on non victim right issues.

Building upon her incorrect interpretation of the law, Petitioner next
contends she also possessed a right to “seek[] appellate relief should she
have disagreed with the trial court outcome” concerning restitution. This

too is legally unsupported. Only the State and defendant have a right of
appeal. See, A.R.S. §§13-4032, 13-4033. “If the State’s notice of appeal or

12
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cross-appeal is based in whole or in part on a victims’ rights violation, the
State must certify in the notice of appeal or opening brief that the victim
requested the appeal or cross appeal.” Rule 32.1(c)(2); Cf. A.R.S. §13-
4437(A)(granting victims standing to, inter alia, “file a notice of appearance
in an appellate proceeding seeking to enforce any right or challenge an
order denying any right” guaranteed under the VBR, VRIA, or court rules.)

Nothing in the VBR grants victims a right to appeal an outcome of a
criminal proceeding. The VRIA does not alter that fact; legislation may
neither create rights not contained in the VBR nor usurp this Court’s
exclusive rule-making authority. As State v. Lamberton observed: “Section
13-4437[A], however, does not give the Victim standing to argue before an
appellate court that the trial court’s ruling in a criminal proceeding was
error or to bring the types of action against the defendant that the State can
bring.” 183 Ariz. 47, 50 (1995).

C. Victims lack any right to seek to “uphold” a restitution order.

The legal infirmity of Petitioner’s final contention and conclusion-
that she has a right “to be heard” to uphold a restitution order because it
impacts rights enumerated by the VBR-thus seems obvious.

Obvious because the rights relied on here by Petitioner-the right to
be treated with dignity, fairness, respect, and due process, §2.1(A)(1)-do
not parlay into a right to seek to uphold restitution orders. Again, as non-
parties, victims lack any right to a particular outcome in a criminal case.
Lamberton, supra. California has held the same. Ibid., quoting Dix. v. Sup.
Ct., 53 Cal.3d 442, 807 P.2d 1063 (1991)(“neither a crime victim nor any
other citizen has a legally enforceable interest, public or private, in the
commencement, conduct, or outcome of criminal proceedings against

another.”). This Court echoed the principle in State v. Reed, 248 Ariz. 72,

13
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79, 923 (2020)(finding statute which terminated defendant’s right of appeal
following his death “does not affect rights “unique and specific” to
victims”); see also, Reed, at 80, 433 (victims possess no right to avoid trial
court decisions on their merits). The right to “enforce” victim rights is
demonstrably different from a right to seek to uphold a particular case
outcome.

Obvious because a victim’s constitutional right “[t]o receive prompt
restitution”, Art. 2, §2.1(A)(8), “contemplates the entry of a restitution
order that is subject to appellate scrutiny, which may result in reversal or
modification of the order.” Reed, at 79, §24. Because victims lack any right
to a particular outcome, they lack a right to seek to uphold the decision
being appealed. “The court’s disposition of the appeal...is the last cog in the
‘legal machinery’ enforcing the substantive right to appeal”. Id., at 77, {16.

Finally, pragmatic reasons similarly highlight the obvious infirmity
of Petitioner’s stance. If a victim always has a “right to be heard on matters
affecting restitution” as Petitioner repeatedly contends'’, then this Court
must find the VBR grants victims the right “to be heard” on the merits of
every criminal appeal and every claim raised under Rule 32.1(a)-(h),
excluding (f). This is because every appeal and PCR challenges the
conviction(s) and/or sentence(s); vacating either also “affects” restitution

order(s) since they too are automatically vacated.

'¢ See, Fay PFR Reply, 10:4 (“...right to be heard on matters affecting
restitution in a Rule 32 proceeding...”.); Fay PFR, 8:16 (same); see also, Fay
PFR, 11:2 (“[Victims] have standing to participate in these post-conviction
proceedings because the issues involve a determination of restitution for
economic loss.”); Fay PFR Reply, 6:16 (“Standing to be heard and to
counter efforts to vacate a previously established restitution order...”.).

14
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The appellate court pressed to clarify this to be Petitioner’s stance;
Petitioner conceded that it was:
LUDGE GASS: Well, Counsel, let me ask you a question,
ecause as I see it, if the issue is only does the Defendant get to
bring the appeal, that's just like almost any other question
that’s strictly an issue for the Defendant.
It seems to me if I take your argument, then you would have a
right to intervene on-if you [sic.] were going to appeal his
conviction and move to’set aside his guilt. That still could
impact the victim’s restitution, but it’s not something that
you’ d-the victim has a right to intervene in. Isn’t it only when
restitution is directly at issue that the statute is triggered? Or
do you take the position that any time restitution could be
affected-that that would trigger the victim’s ability to
participate?

PETITIONER: You're Honor, I'm a victim rights lawyer, so I'm
going to say at all times.

(Hanson Combined Response Appx., Exhibit A, Oral Argument, 8/19/20,
at 11:20-12:11, emphasis added). Nothing in the VBR, VRIA or court rules
creates a constitutional or procedural construct such as that.

At bottom, this case is not about “silencing victims” as Petitioner
asserts; it is about remaining faithful to victim rights as written. “Arizona
courts must follow and apply the plain language of [the VBR].” Knapp v.
Martone, 170 Ariz. 237, 239 (1992). Although Petitioner “wants to be heard
and explain why...[Hanson’s] Rule 32 petition should fail”", the rights
afforded victims under §2.1(A)(1) and (8)-as well as those afforded under
the VBR’s remaining provisions-cannot be parlayed into a right “to be
heard” on the question of whether a defendant’s failure to timely appeal

was through no fault of his own.

"7 Fay PFR Reply, at 10:14.
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IV. CONCLUSION
Based on the above, as well as that presented in Hanson’s Combined

Response on review, Petitioner’s requested relief should be denied.

RESPECTFULLY SUBMITTED this 24™ day of November, 2020.

Wse Yol diral/

Treasure VanDreumel
Lori Voepel
Attorneys for RPI Hanson
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Fay PFR, 2:21 (“The Defendant’s Rule 32 request no matter how
denominated directly affects the court’s determination of restitution.”); Fay
PFR, 3:5 (“victims only seek the right to be heard on all matters affecting a
determination of restitution.”); Fay PFR, 8:16 (“This Petition for Review
seeks...a clarification that a victim can be heard on Rule 32 matters
affecting determination of restitution...”.); Fay PFR, 10:4 (“closing the doors
to the courthouse when a defendant challenges the amount of
restitution.”); Fay PFR, 11:6 (“victims may respond to any challenges to the
determination of restitution.”); Fay PFR, 11: 12 (“They have standing to
participate in these post-conviction proceedings because the issues involve
a determination of restitution for economic loss.”); Fay PFR, 12: 6
(“...denying a victim from being heard on a request for a delayed appeal
that affects a determination of restitution.”); Fay PFR, 11:15 (“...decision to
deny a victim from being heard on a matter affecting restitution...is
unfair.”); Fay PFR, 13:8 (“the relief sought clearly affects the determination
of restitution.”); Fay PFR Reply, 2:19 (“...Rule 32 proceedings that make a
belated effort to vacate a criminal restitution order”); Fay PFR Reply, 3:9
(“His requested remedy will eviscerate an enumerated right to a criminal
restitution order...”.); Fay PFR Reply, 6:16 (“Standing to be heard and to
counter efforts to vacate a previously established restit