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QUESTION PRESENTED 

Whether the trial court may, pursuant to G.L. c. 261, §§ 27A-27G, authorize 

the use of funds for indigent individuals with mental disabilities to retain expert 

witnesses in connection with their parole hearings? 

STATEMENT OF THE CASE 

On March 12, 2004, the defendant, Quasim L. Hastings, pleaded guilty to one 

count of murder in the second degree.  See G.L. c. 265, § 1; RA I:5.1 He was 

sentenced to life in prison with the possibility of parole.  Id.  The circumstances 

surrounding that crime are not revealed by the instant record, nor are they relevant 

to this appeal. 

On March 6, 2018, the Massachusetts Parole Board (“Parole Board” or 

“board”) referred the defendant to the Committee for Public Counsel Services 

(“CPCS”) for the provision of counsel in light of the board’s determination of the 

difficulty in communicating with the defendant and/or his participation on account 

of his mental illness and/or self-injurious behavior.  RA I:49.  Counsel for the 

defendant was appointed about one month later.  Id. at 6.  The defendant was denied 

parole after his initial hearing in 2019.  See id. at 16.   

 
1 Citation format will be as follows: to the defendant’s brief as “D.B. [page 
number],” and to the defendant’s record appendices as “RA [Volume]:[page 
number].” 
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On June 6, 2022, the defendant filed an ex-parte motion for funds to retain a 

forensic psychologist to assist with his preparation for his upcoming parole hearing.  

RA I:16-20.  This motion cited to Crowell v. Massachusetts Parole Bd., 477 Mass. 

106 (2017), and G.L. c. 261, §§ 27A-27G.  Id. at 16.  A Superior Court judge 

(Mulqueen, J.) subsequently allowed the defendant’s motion for funds.  Id. at 7, 16.

The defendant filed a second ex-parte motion for funds on August 12, 2022.  

RA I:7, 25.  In this motion, the defendant sought funds to retain a forensic social 

worker “to assist in preparation of a release plan for his upcoming parole hearing.”  

Id. at 25.  A different Superior Court judge (Wilkins, J.) endorsed the motion by 

asking the defendant to provide “authority for authorizing funds for use in a parole 

hearing.”  Id. at 7, 24.  The defendant filed a memorandum of law in response to 

Judge Wilkins’s endorsement.  Id. at 7.  On September 22, 2022, Judge Wilkins 

denied the defendant’s motion for funds as follows: 

The Court’s authority under G.L. c. 261, [§] 27B is limited to ‘any civil, 
criminal or juvenile proceeding or agreed appeal in any court.’  A parole 
hearing is not ‘in any court.’  While the defendant may have a constitutional 
right to funds, the obligation to provide those funds resides in the Parole 
Board or the executive agency or with the legislature. 
 

Id. at 28.   

On October 24, 2022, the defendant filed a motion for reconsideration and an 

accompanying memorandum of law.  RA I:7, 34.  In a memorandum of decision 

dated November 15, 2022, Judge Wilkins denied the defendant’s motion for 
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reconsideration for the reasons discussed in more detail immediately below, and he 

reported the propriety of his ruling to the Appeals Court pursuant to Mass. R. Civ. 

P. 64(a) and/or Mass. R. Crim. P. 34, resulting in this appeal.2 Id. at 64-70.  

In denying the motion for reconsideration, Judge Wilkins found that the 

judiciary’s authority to issue expert funds to indigent defendants is limited by G.L. 

c. 261, § 27B.  RA I:65-66.  On the Superior Court’s reading of that statute, it could 

authorize funds only for proceedings that take place “in any court.”  Id. at 66.  Thus, 

Judge Wilkins declined to authorize the funds for use in connection with the 

defendant’s parole hearing because it would not take place “in any court.”  Id. at 66-

68.  Judge Wilkins noted that this Court recognized a “constitutionally-based 

exception to this rule” in Diatchenko v. District Attorney for the Suffolk Dist., 471 

Mass. 12, 27 (2015) (“Diatchenko II”), by holding that juvenile homicide offenders 

sentenced to life in prison were entitled to funds for expert witnesses for use in their 

parole hearings.  RA I:66-67.  Judge Wilkins concluded, however, that because the 

 
2 Although this case is captioned as a criminal case, Judge Wilkins noted that Mass. 
R. Civ. P. 64(a) “appears to govern a report of the court’s ruling on the [m]otion in 
this case.”  RA I:68.  The court also reported its decision under Mass. R. Crim. P. 
34, if the defendant so consented.  See Mass. R. Crim. P. 34 (“If . . . with the consent 
of the defendant, after conviction of the defendant, a question of law arises which 
the trial judge determines is so important or doubtful as to require the decision of the 
Appeals Court, the judge may report the case so far as necessary to present the 
question of law arising therein”).  The defendant consented on December 20, 2022.  
RA I:71. 
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defendant’s right to parole consideration here arose by statute rather than under the 

constitution, see G.L. c. 127, § 133A,3 the defendant’s relief rested exclusively with 

the Parole Board.  Id. at 67.  In the end, Judge Wilkins concluded that the defendant’s 

motion for funds must be denied “[s]olely as a matter of statutory constraint” in the 

absence of a constitutional rule of law to the contrary.4 Id. at 67-68.

This case entered in the Appeals Court on February 2, 2023.  See Appeals 

Court Docket No. 2023-P-0105. On June 23, 2023, the defendant filed an 

application for Direct Appellate Review in this Court.  See Supreme Judicial Court 

Docket No. DAR-29395.  The Parole Board, which was not originally a party to this 

case, sought to intervene in the Appeals Court, and permission was granted on 

September 11, 2023.  See Appeals Court Docket No. 2023-P-0105.  On September 

20, 2023, this Court allowed the defendant’s application for Direct Appellate 

 
3 In relevant part, G.L. c. 127, § 133A provides: “Every prisoner who is serving a 
sentence for life in a correctional institution of the commonwealth . . . except 
prisoners serving a life sentence for murder in the first degree . . . shall be eligible 
for parole at the expiration of the minimum term fixed by the court under section 24 
of chapter 279.” 
 
4 Nevertheless, Judge Wilkins subsequently allowed the defendant’s motion for 
relief pending appeal on December 23, 2022, providing funds for his parole hearing.  
See Mass. R. App. P. 6(a) and (b); RA I:8. 
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Review.  See Supreme Judicial Court Docket No. DAR-29395.  The Parole Board, 

as intervenor, now submits this brief in support of the defendant-appellant.5  

STATEMENT OF THE FACTS 

In his memorandum of decision denying the defendant’s motion for funds for 

a forensic social worker, Judge Wilkins set forth the following factual background, 

which the Parole Board does not challenge: 

Mr. Hastings is indigent.  He is eligible for parole consideration.  He 
has received appointment of counsel in the parole proceeding because 
he requires the assistance of counsel due to mental illness or self-
injurious behavior affecting his ability to communicate or participate in 
his parole proceedings.  He is mentally disabled and has requested 
funds to ensure that he is not denied the opportunity for parole because 
of his disabilities.  To support his request for parole he needs a 
comprehensive parole release plan that addresses his specific needs, 
including the need for intra-agency referrals, completion of 
psychosocial assessments and coordination of specialized residential 
care.  A Social Services expert is necessary to prepare such a plan.  
Otherwise, the Parole Board may well lack the information needed to 
make a decision about his readiness to be in the community in light of 
his mental disability and psychological status, as well as to conclude 

 
5 It is the Parole Board’s understanding that the defendant’s parole hearing was 
conducted in August of 2023, although that fact is not contained in the record.  To 
the extent the Court believes that this matter is therefore moot, the Court should 
nevertheless decide the issue presented here.  This Court has “discretion to review a 
case notwithstanding its mootness where the issue is of public importance and is 
capable of repetition yet evading review.”  Commonwealth v. Feliz, 486 Mass. 510, 
513 (2020).  That standard is met here.  The outcome of this case will impact a 
substantial number of incarcerated individuals.  Moreover, this case presents a 
question that has divided trial court judges.  As Judge Wilkins noted, the issue of 
expert funding in connection with parole hearings “recurs frequently and requires 
appellate resolution.”  RA I:64.  No appellate decision in Massachusetts has 
answered the question presented in this case. 
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that he has presented a post-release plan that minimizes the probability 
of reoffense and shows a reasonable probability that he will live without 
violating the law.  A person with sufficient funds would spend his or 
her own money for such a purpose when seeking release on parole. 
 
The Parole Board has no funding for expert evaluations.  It lacks the 
administrative structure to pay a third-party vendor for such 
evaluations. 

 
RA I:65.6

SUMMARY OF THE ARGUMENT 

The trial court erred in denying the defendant’s motion for postconviction 

funds for a forensic social worker to assist him with his parole hearing.  The plain 

language of G.L. c. 261, § 27B permits the authorization of such funds in connection 

with a parole hearing.  Moreover, even if § 27B is ambiguous on this point, the 

statute’s purpose and the legislative intent behind its enactment and application 

demonstrate that such funds are permitted thereunder. 

 Because § 27B permits this Court to authorize the issuance of expert funds for 

parole hearings, the pertinent question is whether § 27B, and the related statutory 

scheme, apply to the circumstances presented in this case.  Persons with disabilities 

are afforded significant protection under the law.  As relevant here, a person with a 

 
6 The Parole Board does not dispute the defendant’s cognitive and behavioral 
limitations as outlined in the August 2, 2019 report by Dr. Robert T. Kinscherff, 
which is contained in the defendant’s impounded record appendix; nor does the 
board dispute that these deficiencies render the defendant mentally impaired.  See 
29 C.F.R. § 1630.2(j)(3)(iii); RA II:6, 10-11. 



15

disability should be provided a reasonable accommodation to ensure that they are 

not excluded from meaningfully participating in the parole process.  That obligation 

derives from both state constitutional and statutory law. 

 The Parole Board’s obligations to accommodate prisoners with disabilities 

were outlined by this Court in Crowell.  This Court stated, albeit in dicta, that where 

the board is aware of a prisoner’s mental disability that could impact his or her ability 

to prepare a plan of release, the board should reasonably modify its policy by 

considering whether particular requirements or services in a release plan would 

enable the prisoner to qualify for parole.  An expert allows the board to accommodate 

the prisoner’s disability by giving fair consideration to how the prisoner’s cognitive 

limitations or mental illness could impact his or her chance at release, and whether 

these limitations could be mitigated in some way. 

 Consistent with these observations, § 27B authorizes expert funds for the 

defendant’s forensic social worker.  Individuals with disabilities may not be 

discriminated against during the parole process, and this Court has indicated that the 

board may have an affirmative obligation under federal and state law, when it is 

clearly aware of a prisoner’s disability, to consider how their disabilities impact their 

chance to secure parole.  These potential obligations come from the Massachusetts 

Constitution and applicable statutes.  As a result, this Court should conclude that § 

27B authorizes the requested funds.  This Court has done so in the juvenile homicide 
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context, where the constitution required that those defendants receive meaningful 

access to the parole process.  A similar analysis applies to the present case, 

particularly in light of the constitutional obligations at issue in both cases, and 

because the board’s interpretation does not create a novel result or process. 

ARGUMENT 

EXPERT FUNDS ARE AVAILABLE TO INDIVIDUALS WITH 
MENTAL DISABILITIES IN CONNECTION WITH THEIR 
PAROLE HEARINGS UNDER G.L. c. 261, § 27B, GIVEN THE 
CONSTITUTIONAL AND STATUTORY PROTECTIONS 
AFFORDED TO INDIVIDUALS WITH MENTAL 
DISABILITIES AND THE PAROLE BOARD’S NEED TO 
REASONABLY ACCOMMODATE THEM.  

The plain language of G.L. c. 261, § 27B permitted the trial court to authorize 

funds for a forensic social worker.  To the extent the statutory language is 

ambiguous, extrinsic evidence of legislative intent supports the same result.  The 

constitutional and statutory protections for the mentally disabled, and the 

concomitant obligations to reasonably accommodate them imposed on the board, all 

discussed in detail, infra, further support the conclusion that such funds are available 

under § 27B for the parole hearings of prisoners with mental disabilities.  

A. Standard Of Review. 

Questions of statutory interpretation are reviewed by this Court de novo.  

Commonwealth v. Wimer, 480 Mass. 1, 4 (2018).  “A fundamental tenet of statutory 

interpretation is that statutory language should be given effect consistent with its 
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plain meaning and in light of the aim of the Legislature unless to do so would achieve 

an illogical result.”  Sullivan v. Brookline, 435 Mass. 353, 360 (2001).  “To 

determine the Legislature’s intent, [this Court] look[s] to the words of the statute, 

‘construed by the ordinary and approved usage of the language, considered in 

connection with the cause of its enactment, the mischief or imperfection to be 

remedied and the main object to be accomplished.’”  Commonwealth v. Garvey, 477 

Mass. 59, 61 (2017), quoting Boston Police Patrolmen’s Ass’n v. Boston, 435 Mass. 

718, 720 (2002).  This Court must “derive the words’ usual and accepted meaning 

from sources presumably known to the statute’s enactors, such as their use in other 

legal contexts and dictionary definitions.”  Commonwealth v. Campbell, 415 Mass. 

697, 700 (1993), quoting Commonwealth v. Zone Book, Inc., 372 Mass. 366, 369 

(1977).  Clear and unambiguous statutory language ends any inquiry into legislative 

intent.  Commonwealth v. Wassilie, 482 Mass. 562, 573 (2019). “Where the 

statutory language is not conclusive, [this Court] may ‘turn to extrinsic sources, 

including the legislative history and other statutes, for assistance in [its] 

interpretation.’”  Commonwealth v. Wynton W., 459 Mass. 745, 747 (2011), quoting 

Commonwealth v. Deberry, 441 Mass. 211, 215 (2004).   
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B. G.L. c. 261, § 27B Permits A Trial Court To Authorize Funds To An 
Indigent Defendant In Connection With A Parole Hearing. 

The plain language of G.L. c. 261, § 27B authorizes the provision of funds for 

indigent prisoners in connection with their parole hearings.  And, even if the Court 

were to find any ambiguity in the statutory text, existing evidence of the Legislature's 

intent confirms as much.  Judge Wilkins mistakenly reached a contrary conclusion 

in denying the defendant’s request for a forensic social worker.   

1. G.L. c. 261, § 27B unambiguously authorizes funds in connection 
with parole hearings. 

Section 27B contains two paragraphs which, when read together and 

harmoniously, permit the authorization of expert funds for prisoners with mental 

disabilities who are appearing before the board for their parole hearings.  The first 

paragraph of § 27B provides, in pertinent part:  

Upon or after commencing or answering to any civil, criminal or juvenile 
proceeding or appeal in any court, . . . any party may file with the clerk an 
affidavit of indigency and request for waiver, substitution or payment by the 
commonwealth of fees and costs upon a form prescribed by the chief justice 
of the supreme judicial court and in accordance with the standards set forth 
in sections twenty-seven C to twenty-seven F, inclusive, and sworn to under 
oath by the affiant. 
 

Judge Wilkins determined that the phrase “in any court” curtailed his authority to 

issue funds in connection with parole hearings.  RA I:66.   

 But § 27B contains another paragraph, not mentioned in the decision below.  

It states that “[a]n indigent party may subsequently file one or more supplementary 
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affidavits requesting the waiver, substitution or payment by the commonwealth of 

fees and costs not previously granted at any time while the case is still pending in 

the original court or elsewhere.”  G.L. c. 261, § 27B, second para. (emphasis added).  

Elementary rules of statutory interpretation command that the second 

paragraph of § 27B may not be discarded as mere surplusage.  Selectmen of 

Topsfield v. State Racing Comm’n, 324 Mass. 309, 312-13 (1949) (phrases in statute 

must be “construed as consistent with each other so as to form a harmonious 

enactment”); Meunier’s Case, 319 Mass. 421, 423 (1946) (“None of [a statute’s] 

words is to be rejected as surplusage, and none is to be given undue emphasis.  Each 

is to be accorded the appropriate weight and meaning which the context and an 

examination of the statute as a whole show the framers of the statute intended it to 

have”).  Accordingly, the second paragraph must be read in context of the first 

paragraph to ensure that each provision of the statute is given effect.7 See Dacey v. 

Burgess, 491 Mass. 311, 316 (2023); Worcester v. College Hill Properties, LLC, 465 

Mass. 134, 139 (2013).   

 
7 A review of § 27B’s legislative history reveals that the second paragraph was 
inserted by the Legislature in 1980.  See St. 1980, c. 539, § 6, available at: 
https://archives.lib.state.ma.us/bitstream/id/287581/1980acts0539.pdf.  As far as the 
Parole Board is aware, this provision has never been cited or discussed in a 
Massachusetts case.   
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 The plain language of § 27B’s second paragraph contains two operative 

provisions.  First, the case must be “still pending.”  Here, the defendant was 

sentenced to life in prison in 2004, with the possibility of parole in fifteen years.  RA 

I:5.  Because an integral part of the defendant’s sentence had not yet materialized at 

the time that he requested expert funds in 2022, his case remained pending.  The 

defendant’s opportunity for parole consideration was part of the sentence that he 

received, and that opportunity remained pending when he requested the expert funds 

at issue here.  Parole opportunity arises by statute, see G.L. c. 127, § 133A, and is 

considered “a component” of the original criminal sentence.  Diatchenko II, 471 

Mass. at 19 n.12.  See United States v. Paskow, 11 F.3d 873, 879 (9th Cir. 1993) 

(noting, in context of ex-post facto analysis, that “parole eligibility is part of the 

sentence for the underlying offense”).  Stated differently, a defendant’s opportunity 

to have a meaningful parole hearing “is part of the law annexed to the crime.”8

Fender v. Thompson, 883 F.2d 303, 305 (4th Cir. 1989) (citation omitted).  Cf.

 
8 Fender and the cases cited therein address this principle in the context of assessing 
whether a statutory amendment that eliminated the prospect of parole eligibility after 
a conviction violated the Constitution’s ex-post facto clause.  See Fender, 883 F.2d 
at 305-06 (collecting cases for proposition “that the retrospective application of a 
statute modifying or revoking parole eligibility would, [f]or prisoners who 
committed crimes before [the statute’s] enactment . . . substantially alter[ ] the 
consequences attached to a crime already completed, and therefore change[ ] the 
quantum of punishment” (citations and quotations omitted)).   
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Morrissey v. Brewer, 408 U.S. 471, 480 (1972) (“the revocation of parole is not part 

of a criminal prosecution” (emphasis added)).   

Furthermore, the meaning of “still pending” is informed by the modifying 

adverb “elsewhere” in the second operative provision of § 27B.  See Commonwealth 

v. Wright, 88 Mass. App. Ct. 82, 87 (2015) (“a modifying clause is said to modify 

only that which immediately precedes it”).  Supplemental funds may be authorized 

while the case remains pending “in the original court or elsewhere” under § 27B.  

“Elsewhere” is a broad, general term that naturally encompasses a wide swath of 

conduct or jurisdictional area.9  See State v. Novak, 338 N.W.2d 637, 639-40 (N.D. 

1983) (operating under the influence statute applied to public and private property 

where related statute made motor vehicle laws applicable “upon highways and 

elsewhere throughout the state”); State v. Campbell, 756 N.W.2d 263, 270 (Minn. 

Ct. App. 2008) (statutory “phrase ‘recognized elsewhere in the law’ is admittedly 

 
9 Often when the word “elsewhere” appears in statutes of the Commonwealth, the 
term relates to an outside jurisdiction.  See, e.g., G.L. c. 90, § 6 (“a motor vehicle or 
trailer which by reason of its interstate operation is registered in this commonwealth 
and elsewhere may display the register number plates of this and any other state or 
country in which it is registered . . . .”); G.L. c. 90, § 10 (“no person shall operate on 
the ways of the commonwealth any motor vehicle, whether registered in this 
commonwealth or elsewhere, if the registrar shall have suspended or revoked any 
license to operate motor vehicles . . . .”); G.L. c. 266, § 89 (“Whoever, . . . by a 
pretended written certificate or diploma, or otherwise in writing, knowingly and 
falsely pretends to . . . be a graduate or to hold any degree, of a college or other 
educational institution of this commonwealth or elsewhere, . . . shall be 
punished . . . ”). 
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broad”).  Where the Legislature authorized funds under the first paragraph of § 27B 

to a “civil, criminal or juvenile proceeding or appeal in any court,” but provided for 

the availability of funds in the second paragraph “at any time while the case is still 

pending . . . elsewhere,” the second paragraph should be construed more broadly to 

authorize funds for expert witnesses in connection with parole hearings.  If the 

Legislature intended the second paragraph to merely apply to the identical 

circumstances of the first paragraph, it could easily have said so.  Beeler v. Downey, 

387 Mass. 609, 616 (1982) (“where the Legislature has employed specific language 

in one paragraph, but not in another, the language should not be implied where it is 

not present”).  Simply put, the use of “elsewhere” in the second paragraph of § 27B 

indicates that the Legislature did not intend to limit that provision to judicial 

proceedings, but also considered it applicable in other, related contexts, like the 

parole proceeding at issue here. 

2. Even if G.L. c. 261, § 27B is ambiguous, evidence of the 
Legislature’s intent confirms that the statute may generally apply 
to parole hearings. 

Should this Court determine that G.L. c. 261, § 27B is ambiguous, extrinsic 

sources confirm that the statute applies to parole hearings.  “Where the words of the 

statute are ambiguous, [this Court will] strive to make it an effectual piece of 

legislation in harmony with common sense and sound reason and consistent with 

legislative intent.”  Ryan v. Mary Ann Morse Healthcare Corp., 483 Mass. 612, 620 
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(2019), quoting Commonwealth v. Pon, 469 Mass. 296, 302 (2014).  Further guiding 

this Court faced with an ambiguous statute is the “interrelationship of different 

statutes,” which are construed harmoniously “and not to undercut each other.”  Ryan, 

483 Mass. at 620 (quotation omitted).   

The statutory scheme at issue here was designed to promote fairness and 

equality for indigent litigants, thereby supporting the proposition that the Legislature 

did not intend to strictly cabin the scheme’s applicability to pending judicial 

proceedings.  General Laws c. 261, §§ 27A-27G are “statutory provisions generally 

authorizing the payment of public funds to cover costs and fees of indigent litigants.”  

Diatchenko II, 471 Mass. at 26.  These statutes, also known as the Indigent Court 

Costs Law, “create[] a mechanism for indigent persons to obtain waivers or 

reductions of court fees and other costs incurred during litigation.”  Reade v. 

Secretary of Commonwealth, 472 Mass. 573, 574 (2015).  “The Indigent Court Costs 

Law exists to ‘ensur[e] that the doors of the Commonwealth’s courts will not be 

closed to the poor.’”  Adjartey v. Central Div. of Housing Court Dep’t., 481 Mass. 

830, 840 (2019), quoting Reade, 472 Mass. at 574.  “The equitable and consistent 

application of this law is therefore critically important to safeguarding every 

Massachusetts litigant’s ability to ‘obtain right and justice freely, and without being 

obliged to purchase it.’”  Adjartey, 481 Mass. at 840, quoting Art. 11 of the 

Massachusetts Declaration of Rights. 
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The primary source of insight into the Legislature’s intent surrounding the 

applicability of G.L. c. 261, §§ 27A-27G occurred in 2012, when the Legislature 

significantly expanded access to forensic and scientific testing and analysis in 

postconviction proceedings.  See Commonwealth v. Wade, 467 Mass. 496, 497 

(2014).  Under G.L. c. 278A, § 10, the costs of analysis10 “shall be paid” where “the 

moving party meets the definition of indigency under said section 2 of said chapter 

211D, as an extra fee or cost under sections 27A through 27G, inclusive, of chapter 

261” (emphasis added).  The Legislature therefore concluded that, in the 

postconviction proceeding context, “extra fees and costs” in G.L. c. 261, §§ 27A-

27G encompasses costs in circumstances that may arise long after the appeals 

process has been exhausted.   

This Court did not have the benefit of this additional insight into the 

Legislature's intent concerning the operation of G.L. c. 261, §§ 27A-27G, when it 

decided earlier cases involving the use of funds under those provisions.  See Doe, 

Sex Offender Registry Bd. No. 89230 v. Sex Offender Registry Bd., 452 Mass. 764, 

779 (2008) (Doe) (“the statutory scheme governing indigent fees and costs, G.L. c. 

261, §§ 27A-27G, read as a whole, makes clear that it is concerned with fees and 

 
10 “Analysis” is defined as “the process by which a forensic or scientific technique 
is applied to evidence or biological material to identify the perpetrator of a crime.”  
G.L. c. 278A, § 1.   
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costs that relate directly to the prosecution or defense of actions and appeals pending 

in a court”); Commonwealth v. Davis, 410 Mass. 680, 684 (1991) (Davis) (G.L. c. 

261, § 27C provides for costs “aimed at a prosecution, defense, or appeal”

(quotations omitted)).  While those two decisions broadly refer to G.L. c. 261, §§ 

27A-27G applying only in the context of pending judicial proceedings, the 

circumstances of each case were different than those presented here, and, as noted, 

subsequent legislative developments related to those cases actually support the 

Parole Board’s reading of the relevant statutory scheme. 

Start with Davis.  There, the defendant, convicted of murder, sought $3,000 

under G.L. c. 261, § 27C(4) (Rev. to 1990) to cover the cost of testing physical 

evidence in preparation for a new trial motion.  Davis, 410 Mass. at 681-82.  Section 

27C(4) provided (and still provides) for costs to an indigent litigant that were 

“reasonably necessary to assure [him] as effective a prosecution, defense or appeal 

as he would have if he were financially able to pay.”  Id. at 684.  This Court 

dismissed the appeal because the defendant did not follow the procedural 

requirements of the gatekeeper statute, G.L. c. 278, § 33E.  Id. at 683.  Nevertheless, 

this Court noted, in dicta, that the defendant’s motion for costs was “not aimed at a 

prosecution, defense, or appeal” as required by § 27C(4), and that statute therefore 

did not provide funding in the context of a postconviction motion for new trial.  Id. 

at 684 (quotations omitted).  Nearly twenty years later, in Doe, the plaintiff was 
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denied $3,000 under G.L. c. 261, § 27B for an expert witness for use before the Sex 

Offender Registry Board.  Doe, 452 Mass. at 778.  This Court upheld the denial of 

funds because “the statutory scheme governing indigent fees and costs, G.L. c. 261, 

§§ 27A-27G, read as a whole, makes clear that it is concerned with fees and costs 

that relate directly to the prosecution or defense of actions and appeals pending in a 

court.”  Id. at 779.  Citing the dicta from Davis, this Court further held that the focus 

of these provisions “is on fees and costs necessary or appropriate for conducting the 

actual proceeding pending in a court, not an underlying adjudicatory proceeding 

before an administrative agency.”  Id. 

In particular, Doe cited Davis for the proposition that the statutory funding 

scheme is not focused on proceedings before administrative agencies.  Doe, 452 

Mass. at 779.  But the dicta in Davis did not involve a proceeding before an 

administrative agency; rather, the defendant there was seeking to file a new trial 

motion in the Superior Court.  Davis, 410 Mass. at 684.  And where Doe repeated 

the assertion several times that G.L. c. 261, §§ 27A-27G is limited to “pending” trials 

or appeals, the Legislature made clear that the statutory scheme applies to the 

postconviction setting, which was at issue in Davis.11  Doe, 452 Mass. at 778-79.  

 
11 This Court amended Mass. R. Crim. P. 30(c)(5) in 2001 to allow a trial judge “to 
allow the defendant costs associated with the preparation and presentation of a 
motion [for new trial].”  That provision, however, does not identify from where the 
costs are to be paid. 
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Therefore, a close examination of Doe and Davis reveals that they do not compel the 

conclusion that G.L. c. 261, §§ 27A-27G apply only to funding requests in pending 

judicial proceedings. 

C. The Constitutional And Statutory Protections Afforded To Those With 
Disabilities In Massachusetts, And The Parole Board’s Obligation To 
Reasonably Accommodate Them In Certain Instances, Confirm That 
Individuals With Mental Disabilities May Obtain Expert Funds For Use 
In Connection With Their Parole Hearings Under G.L. c. 261, § 27B. 

Having established that the Indigent Court Costs Law permits the allowance 

of expert funds in the parole setting, an examination of the constitutional and 

statutory protections afforded to those with disabilities, as well as the Parole Board’s 

obligation to reasonably accommodate them in certain circumstances, confirm that 

individuals with mental disabilities may obtain expert funds to assist with the 

development of a release plan for their parole hearings under G.L. c. 261, § 27B. 

1. Constitutional and statutory protections afforded to those with 
disabilities in Massachusetts. 

Massachusetts law protects people living with disabilities.  The Massachusetts 

Equal Rights Act (“MERA”), G.L. c. 93, § 103, provides, in pertinent part:  “(a) Any 

person within the commonwealth, regardless of handicap or age . . . shall, with 

reasonable accommodation, have the same rights as other persons . . . and to the full 

and equal benefit of all laws and proceedings for the security of persons and 

property, including, but not limited to, the rights secured under Article [114] of the 
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Amendments to the Constitution.”  Article 114 of the Amendments to the 

Massachusetts Constitution provides: “No otherwise qualified handicapped 

individual shall, solely by reason of his handicap, be excluded from the participation 

in, denied the benefits of, or be subject to discrimination under any program or 

activity within the commonwealth.”12 This Court has interpreted the word 

“handicap” synonymously with the word “disabled.”  Adjartey, 481 Mass. at 847 

n.24.  MERA “creates a cause of action to enforce rights against handicap 

discrimination under art. 114 of the Amendments to the Massachusetts Constitution 

. . . .”  Rodrigues v. Public Emp. Ret. Admin. Comm’n., 98 Mass. App. Ct. 514, 521 

n.10 (2020).   

In addition to these state authorities concerning the rights of people with 

disabilities, Title II of the Americans with Disabilities Act (“ADA”) specifies, in 

pertinent part, that “no qualified individual with a disability shall, by reason of such 

disability, be excluded from participation in or be denied the benefits of the services, 

programs, or activities of a public entity, or be subjected to discrimination by any 

such entity.”  42 U.S.C. § 12132.  See Cushing v. Packard, 30 F.4th 27, 45 (1st Cir. 

2022) (en banc) (outlining relevant provision of ADA).  The ADA defines an 

 
12 Art. 114 was enacted in 1980 and was modeled after a federal law known as the 
Rehabilitation Act, 29 U.S.C. § 794.  Layne v. Superintendent, Mass. Corr. Inst., 
Cedar Junction, 406 Mass. 156, 159 (1989).   
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individual’s disability as “(A) a physical or mental impairment that substantially 

limits one or more major life activities of such individual; (B) a record of such an 

impairment; or (C) being regarded as having such an impairment (as described in 

paragraph (3)).”13  42 U.S.C. § 12102(1).   

These laws all “prohibit the same conduct: disabled persons may not be 

‘excluded from participation in or be denied the benefits of’ services, programs, or 

activities [of a public entity], and they may not ‘be subjected to discrimination.’”  

Crowell, 477 Mass. at 111, quoting Shedlock v. Department of Correction, 442 

Mass. 844, 854 (2004).  And in Massachusetts, the Constitution and concomitant 

statutory provisions, notably, here, art. 114 and G.L. c. 93, § 103, “impose on State 

courts certain affirmative obligations to accommodate an individual with disabilities 

in order to provide her with access” to state proceedings.  In re McDonough, 457 

Mass. 512, 514 (2010) (noting principle in context of petition for relief filed by 

prospective witness in criminal prosecution, who had been found not competent to 

testify because a stroke had impaired her capacity to communicate orally).  An 

individual’s “substantive rights under MERA, art. 114, and the ADA are 

 
13 “Major life activities” include “caring for oneself, performing manual tasks, 
seeing, hearing, eating, sleeping, walking, standing, lifting, bending, speaking, 
breathing, learning, reading, concentrating, thinking, communicating, and working.”  
42 U.S.C. § 12102(2)(A).  See McCauley v. Superintendent, Mass. Corr. Inst., 
Norfolk, 491 Mass. 571, 587 n.28 (2023).   
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significant.”  Id. at 519-20.  “It is therefore critically important that these laws be 

enforced in our courts, where every subject of the commonwealth has a right to 

obtain justice.”  Adjartey, 481 Mass. at 847 (citation and emphasis omitted). 

2. The Parole Board’s role in assessing prisoners with mental 
disabilities. 

With respect to the Parole Board in particular, this Court has noted that the 

board’s actions or decisions should reflect that it “considered adequately the 

application of the ADA and [Massachusetts’s] own relevant constitutional and 

statutory provisions.”  Crowell, 477 Mass. at 111.  In Crowell, this Court reversed 

the allowance of the Parole Board’s motion to dismiss the plaintiff’s complaint and 

remanded for further development of the claim that he was discriminated against on 

account of his mental disability.  Crowell, 477 Mass. at 107.  Although this Court 

remanded the case on procedural grounds, it made several “observations” 

concerning the Parole Board’s role in assessing individuals with mental disabilities.  

Id. at 111.

Crowell explained that both the ADA and the parole statute, G.L. c. 127, 

§ 130, “require the board to take some measures to accommodate prisoners with 

disabilities.”  Crowell, 477 Mass. at 112.  General Laws c. 127, § 130 permits the 

grant of parole if, “after consideration of a risk and needs assessment, . . . there is a 

reasonable probability that, if the prisoner is released with appropriate conditions 



31

and community supervision, the prisoner will live and remain at liberty without 

violating the law and that release is not incompatible with the welfare of society.”  

Section 130 directs the board to consider, among other things, “whether risk 

reduction programs, made available through collaboration with criminal justice 

agencies would minimize the probability of the prisoner re-offending once released.”  

G.L. c. 127, § 130.   

“Where the board is aware that a mental disability may affect a prisoner’s 

ability to prepare an appropriate release plan in advance of a parole hearing,” this 

Court stated in Crowell that “the board should make reasonable modifications to its 

policy, for example, by providing an expert or other assistance to help the prisoner 

identify appropriate postrelease programming.”  Crowell, 477 Mass. at 112.  The 

Parole Board “must be able to consider . . . the symptoms of a prisoner’s disability . 

. . .”  Id. at 113.  Recognizing the importance of an expert’s evaluation in crafting an 

appropriate plan of release for a prisoner suffering from a mental disability, this 

Court further said:  

with respect to the plaintiff’s limitations due to [traumatic brain injury] 
and how those limitations interact with the criteria for parole, it is 
difficult to see how the board could proceed without a professional 
evaluation of the [prisoner’s] condition and recommendation regarding 
a postrelease plan that might diminish the risk of recidivism. 

 
Crowell, 477 Mass. at 114 n.16 (emphasis added).  Indeed, Judge Wilkins found here 

that it is not feasible for the Parole Board to assess how a mentally disabled 
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prisoner’s condition impacts his opportunity for release without an expert’s 

evaluation.  See RA I:65 (“To support [the defendant’s] request for parole[,] he needs 

a comprehensive parole release plan that addresses his specific needs, including the 

need for intra-agency referrals, completion of psychosocial assessments and 

coordination of specialized residential care.  A Social Services expert is necessary 

to prepare such a plan.” (emphasis added)).   

Crowell also reiterated that the Parole Board may not eschew its responsibility 

of protecting society from the release of a dangerous individual by making these 

accommodations.  Crowell, 477 Mass. at 113.  Indeed, “the board’s important role 

in protecting society from the early release of dangerous persons means that the 

board must be able to consider whether the symptoms of a prisoner’s disability mean 

that he or she has a heightened propensity to commit crime while released on parole.”  

Id.  In the particular circumstances of Crowell, however, the record “show[ed] no 

consideration of how the plaintiff’s limitations affect[ed] his parole eligibility, 

whether these limitations could be mitigated with reasonable modifications, and 

whether other factors would nevertheless disqualify him from parole.”14 Id. at 114 

(footnote omitted). 

 
14 Here, as noted, the Parole Board referred the defendant to CPCS for appointment 
of counsel in 2018 on account of issues relating to the defendant’s mental health 
and/or self-injurious behavior.  RA I:14-15.  See RA I:52- -10 (describing 
process by which board refers prisoners to CPCS).   
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In short, this Court remarked that “once the board became aware that the 

plaintiff’s disability could potentially affect his ability to qualify for parole, it had 

the responsibility to determine whether reasonable modifications could enable the 

plaintiff to qualify, without changing the fundamental nature of parole.”  Crowell, 

477 Mass. at 113.  

3. Considering these protections and responsibilities, funds for 
expert witnesses must be made available for use in connection 
with the parole hearing for a prisoner with a mental disability. 

The rights and protections described above lend support to the conclusion that 

the board’s construction and understanding of G.L. c. 261, § 27B is not only 

consistent with its plain meaning, but also “appropriate” in the circumstances of this 

case.  Cf. Diatchenko II, 471 Mass. at 27.  The Parole Board’s position in that regard 

does not ask this Court to write on a blank slate.  In Diatchenko v. District Attorney 

for the Suffolk Dist., 466 Mass. 655, 668, 674 (2013) (Diatchenko I), this Court held 

that the imposition of a life sentence without the possibility of parole for a juvenile 

convicted of murder in the first degree violated the Eighth Amendment of the United 

States Constitution and art. 26 of the Massachusetts Declaration of Rights.  In order 

to cure the constitutional violation, the Court concluded that such offenders must be 

“be afforded a meaningful opportunity to be considered for parole suitability.”  Id. 

at 674.  In the wake of Diatchenko I, questions arose regarding how a juvenile 

homicide offender could obtain a “meaningful opportunity” for release on parole.  
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See Diatchenko II, 471 Mass. at 13-15.  This Court addressed these questions in 

Diatchenko II. 

In Diatchenko II, this Court considered, in part, a reported question 

concerning whether juvenile homicide offenders serving a life sentence were entitled 

to expert funds for use in their parole hearings to identify “the relationship between 

neurobiological immaturity and culpability in general as well as factors relating to 

each of their individual and family circumstances that may help both to explain past 

conduct and assess future risk of reoffending.”  471 Mass. at 25. 

In answering this question, this Court began by acknowledging that, “[w]hile 

the assistance of a psychologist or other expert witness may not be necessary for 

every juvenile homicide offender serving a life sentence who seeks parole, in some 

cases such assistance may be crucial to the juvenile’s ability to obtain a meaningful 

chance of release” (emphasis added; footnote omitted)).  Diatchenko II, 471 Mass. 

at 25.  While this Court acknowledged “that G. L. c. 261, §§ 27A-27G . . . apply 

most directly to costs and fees relating to court proceedings, not proceedings before 

administrative or executive agencies like the board,” it nevertheless recognized that 

it was “appropriate” to construe those provisions to “authorize” a Superior Court 

judge to allow for the payment of certain fees in certain circumstances.  Id. at 26-27 

(emphasis added).  Citing Doe and Davis, this Court reasoned that those cases 

“generally addressed the availability of costs for indigent defendants pursuing 



35

nonconstitutionally mandated procedures” (footnote omitted)).  Id. at 26.  But 

because parole hearings for juvenile homicide offenders are constitutionally 

mandated, expert funds were required for their initial parole hearings in certain 

limited contexts.15 Id. at 27. 

A similar analysis applies here.  In order for the Parole Board “to help the 

prisoner identify appropriate postrelease programming” where it “is aware that a 

mental disability may affect a prisoner’s ability to prepare an appropriate release 

plan in advance of a parole hearing,” Crowell, 477 Mass. at 112, expert funds for the 

forensic social worker should have been made available – and were available – under 

G.L. c. 261, § 27B.  This Court in Diatchenko II interpreted G.L. c. 261, §§ 27A-

27G to cover parole hearings where a juvenile homicide defendant’s constitutional 

rights were at issue, and that same principle applies when, as in the circumstances 

presented here, the prisoner’s constitutional and statutory right to be free from 

disability discrimination in a parole hearing is at issue.  See Crowell, 477 Mass. at 

111-12.  Crowell followed Diatchenko II and, for the first time, defined certain 

obligations of the Parole Board with respect to prisoners who are mentally disabled.  

 
15 This Court also held that a juvenile homicide offender serving a life sentence was 
constitutionally entitled to appointed counsel to ensure a meaningful parole hearing 
in accordance with art. 26.  Diatchenko II, 471 Mass. at 24.  In the present case, the 
Parole Board takes no position on whether a prisoner with mental disabilities is 
entitled to counsel. 
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Diatchenko II did not purport to hold that the constitution necessarily limits how the 

language of G.L. c. 261, §§ 27A-27G may be construed or the precise contexts in 

which it may apply.  Where this Court said that cases like Doe and Davis only 

“generally addressed the availability of costs for indigent defendants pursuing 

nonconstitutionally mandated procedures,” Diatchenko II, 471 Mass. at 26 (footnote 

omitted; emphasis added)), it left open the door for the funding statutes to be applied 

in other contexts where their statutory text and the constitution permit.  See id. at 26-

27 (“Moreover, even where a defendant’s right to a particular postconviction 

procedure is not constitutionally guaranteed, as is the case, for example, with 

motions for a new trial, this court has still required that indigent defendants 

nevertheless have meaningful access to whatever postconviction proceedings the 

State makes available”).   

Trial judges already have discretion to authorize costs to guarantee indigent 

defendants meaningful access to postconviction proceedings under § 27B.  See 

Commonwealth v. Conceicao, 388 Mass. 255, 261 (1983) (“the State need only 

ensure that indigent defendants have meaningful access to th[e] postconviction 

proceeding [of a motion for new trial]”); Mass. R. Crim. P. 30(c)(5).  See also 

Shedlock, 442 Mass. at 854 (ADA and State constitution prohibit exclusion of 

participation by persons with disabilities in state programs).  For prisoners with 

mental disabilities, meaningful access to the parole process may require professional 
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assistance with the development of a release plan tailored to their particular needs, 

such that their release “is not incompatible with the welfare of society.”  See G.L. c. 

127, § 130. Cf. Buckman v. Commissioner of Correction, 484 Mass. 14, 28-29 & 

n.24 (2020) (although prison superintendent was obligated to provide medical parole 

release plan, department had detailed access to prisoner’s mental health and medical 

records and “staff who are dedicated to developing individual reentry plans”).  

Simply stated, § 27B allows those who are mentally disabled to obtain an expert 

witness in their parole hearing, minimizing a risk that they will be unlawfully 

excluded from meaningful participation on the basis of their disability.  As such, the 

trial court should have allowed the defendant’s motion for funds for a forensic social 

worker.   

Moreover, the rule proposed herein is consistent with separation of powers 

principles.  Whether the Parole Board decides to grant parole to any one individual, 

regardless of the nature of their disability, is solely a matter committed to the 

executive branch.  See Rodriguez v. Massachusetts Parole Bd., 490 Mass. 596, 598 

(2022).  The judiciary’s role in these cases is generally “limited to ensuring that the 

board’s decision and proceedings are constitutional and consistent with any 

applicable statutes.”  Id.  See Commonwealth v. Amirault, 415 Mass. 112, 117 

(1993) (a “judge cannot nullify the discretionary actions of the parole board”).  “No 

prisoner is entitled to parole,” and the rule proposed in this case does not interfere 
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with that principle.  Crowell, 477 Mass. at 112. It is simply based on an 

understanding of a particular statute, G.L. c. 261, § 27B, as permitting the court to 

authorize funds for expert assistance in a parole hearing for the mentally disabled.

Nor does construing G.L. c. 261, § 27B to provide expert funding for prisoners with 

mental disabilities to use in their parole hearings infringe on the sentence imposed 

by the sentencing judge.  See Commonwealth v. Cole, 468 Mass. 294, 299 (2014) 

(“The board, through its parole authority, has no power to extend a defendant’s 

imprisonment beyond the term imposed by the sentencing judge; it has the power 

only to permit a defendant to serve the balance of his term of imprisonment outside 

the prison walls . . .”).  Cf. Diatchenko II, 471 Mass. at 19 n.12 (responding to 

dissent’s criticism that majority opinion extends parole hearing into part of 

sentencing process).  The interpretation of G.L. c. 261, §§ 27A-27G proposed by the 

board, therefore, respects the relevant separation-of-powers boundaries, is consistent 

with this Court’s interpretation of the very same statute in Diatchenko II, and permits 

the board to take the steps recommended in Crowell.16  

 
16 While Crowell suggested that the Parole Board’s responsibility to modify its 
policy exists once it becomes “aware that the . . . disability could potentially affect 
[the prisoner’s] ability to qualify for parole,” Crowell, 477 Mass. at 113, it is the 
prisoner who should “identify appropriate postrelease programming” for the board 
through expert or other assistance.  Id. at 112.     
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Finally, in practical terms, the interpretation proposed by the Parole Board 

does not create a novel result or process.  As identified in an affidavit from Attorney 

Mara Voukydis, the director of the CPCS’s Parole Advocacy Unit, which was 

submitted by the defendant as part of the record below, RA I:54-55, ex-parte motions 

for expert funds for use in parole hearings have been allowed with some frequency 

in the Superior Court.  See, e.g., Commonwealth v. Payne, Suffolk Superior Court 

Docket No. 0684CR10406, #114; Commonwealth v. Dones, Hampden County 

Superior Court Docket No. 0379CR00590, ##57-59; Commonwealth v. Dingle, 

Plymouth County Superior Court Docket No. 0183CR00523, #90; Commonwealth 

v. Bates, Worcester County Superior Court Docket No. 9185CR00986, #38.17 These 

decisions confirm that the approach urged by the board here is consistent with the 

actual (and for all that appears, workable) practice that at least some judges in the 

Superior Court have adopted.   

In sum, parole-eligible individuals who demonstrate a qualifying mental 

disability are entitled “to a parole hearing and decision that considers reasonable 

modifications in light of [their] disability.”  Crowell, 477 Mass. at 114 n.17.    Where 

the Parole Board should consider an appropriate release plan for a prisoner with a 

disability, funds for a professionally-proposed plan – including appropriate 

 
17 An appellate court “may take judicial notice of the docket entries and papers filed 
in separate cases . . . .”  Home Depot v. Kardas, 81 Mass. App. Ct. 27, 28 (2011).   
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conditions for successful community re-entry – would assist the board in 

accommodating the disability.  Id. at n.16.  This Court should conclude that G.L. c. 

261, §§ 27A-27G permits a Superior Court judge to authorize the allowance of funds 

for prisoners who are mentally disabled to use in connection with their parole 

hearings.  That conclusion is consistent with the relevant statutory text, with this 

Court’s interpretation and construction of that text in analogous contexts, and with 

the relevant constitutional and statutory rights at issue. 
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CONCLUSION 

For the foregoing reasons, this Court should conclude that G.L. c. 261, §§ 

27A-27G permits trial judges to provide, in their discretion, funds for expert 

witnesses in connection with the parole hearings of prisoners with mental 

disabilities.   
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