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STATE OF CONNECTICUT

JD-CR-T1 LP REV, 7-06
. SUPERICR COURT
ORIGHVAL INFORMATION: GOURT DATE: A
YES 071072018 GAO7 - MERIDEN

DOB: 01/05/2000
DISPOSITION DATE: /¢! /IJ {c%ﬁ

DOCKET NO.:

The undersigned Prosecutmg Authority of the Superior Court of the State of
Connecticut charges tha _
AR

GRAHAM JAMES

99 BASSETT ST, NEW HAVEN, CT 06511

MINH -CR18-0296757-T

1

Did commit the offenses recited below:

Count: 1 MURDER-COMMISSION OF FELONY TypeiClass F/A At: HAMDEN -
On or About: 11/13/2017 In Violation Of CGS/P A Nao: 53a-54c
CONSPIRACY TO COMMIT Type/Class: /B
Count: 2 ROBEBERY 15T DEG-DEADLY WEAPON  53a-134(a)(2) At: HAMDEN
On or About: 11/13/2017 In Violation Of CGS/PA No: 53a-48

Count: 3 CARRYING PISTOL WO PERMIT  Type/Class: F/D Al HAMDEN .
On or About: 11/13/2017 In Violation Of CGS/PA No: 29-35(a)

OATE SIGNED [PROSECUTING AUTHORITY}
SEE OTHER SHEETS
FOR ADDITIONAL COUNTS
' COORT AGTION
DEFENDANT ADVISED OF RIGHTS BEFORE PLEA BOND ISURETY ’ ‘ ELECTION '
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, on o> 2,3, 5.
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o Vitale, T+ 7.
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' clonficatsen lm—f Vikale, 5 9,
_ 10
FINE PAID RECEPTNO, | MITTMGG DATE | T TRIAL TOWN,
T e R @ SEE REVERSE
$IDE

EEFQR'IEREN-OREGENAL DISPOSITION | SIGNED CLERK

RGNy

PROSECUTOR ON ORIGINAL DESFOSLTICIN

Sl}m\om\r.u ]ﬂ.'\bwmnm .
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LONGFORM INFORMATION
DOCKET NUMBER CR18-0296757
IN THE SUPERIOR COURT OF THE STATE OF CONNECTICUT
JUDICIAL DISTRICT OF NEW HAVEN
Seth R. Garbarsky, Semior Assistant State’s Attorney for the Judicial District of New Haven,
ereby accuses JAMES GRAHAM as follows:
COUNT ONE:
THAT THE SAID JAMES GRAHAM did commit the crime of FELONY MURDER and
charges that, in the City of Hamden, on or about the 13th day of November, 2017, at
approximately 3:40 p.m., in the area of 57 Dudley Street, the said TAMES GRAHAM, acting
either alone or with one or more persons, did comumit or attempt to commit robbery, and in the
course of and in furtherance of such crime or of flight therefrom, he, or another participant,

caused the death of a person other than one of the participants, to wit: Leandre Bentor, said

conduct being in violation of §53a-54¢ of the Commecticut General Statutes.

COUNT TWO: -

THAT THE SAID JAMES GRAHAM did commit the ctime of CONSPIRACY . TO
COMMIT ROBBERY IN THE FIRST DEGREE and charges that, in the City of Harnden, on
or about the 13th day of November, 2017, at approximately 3:40 p.oo., in the area of 57 Dudley
Street, the said JAMES GRAHAM, with the intent that conduct constituting the crime of
Robbery in the First Degree be ﬁerformed, agreed with one or more persons to engage in or
cause the performance of such conduct and sny one of them committed an overt act in pursuance

of such conspiracy, said conduct being in violation of §53a-48(a) and §53a-134(a)(2) of the

Connecticut General Statutes Judiclal District of New Haven
SUPERIOR COURT
FILED

ocT -2 201

CHIEF CLERK’S OFFICE
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COUNT THREE:

THAT THE SAID JAMES GRAHAM did commit the crime of CARRYING A PISTOL
WITHOUT A PERMIT and charges that, in the City of Famden, on or about the 13th day of
November, 2017, at approximately 3:40 pm., in the arca of 57 Dudley Street, the said JAMES
GRAHAM, did carry a pistol or revolver ﬁpon his person, when he was not in his dwelling house
or place of business, without a permit to carry the same igsued as provided in §29-28 of the
Connecticut General Statutes, said conduct being in viclation of £79-35(a) of the Connecticut

Cieneral Statutes.

THE STATE OF CONNECTICUT

o o

Seth R, Garbarsky
Senjor Assistant State’s Attorney
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STATE OF CONNECTICUT DOB: 01/05/2060

JOCRTTLPREV. 706 - . I O O
ORIGINAL INFORMATIGH: COURT DATE: ML PETYUR COUR + 1 DISPOSITION DATE:
YES 07/10/2018 ~ GA07- MERIDEN DOCKET No: NINH -CR18-0296757-T

The undersigned Prosecuting Aui'rc’}’ibﬁty of the Superior Court of the State of

onmeetiu rmer B T T

GRAHAM JAMES

99 BASSETT ST, NEW HAVEN, CT 06511

Did commit thé'oﬁénses recited belowi

Count: 1 MURDER-COMMISSION OF FELONY Type/Class: F/A At: HAMDEN

On or About: 1171372017 n Violation Of CGS/PA No: 53a-54c
CONSPIRACY TO COMMIT Type/Class; F/B
Count: 2 ROBBERY 18T DEG-DEADLY WEAPON  53a-134(a)(2) At: HAMDEN
On or Abeuf: 11/13/2617 In Violation Of CGS/PA Mo: 532-48
Count: 3 CARRYING PISTOL WO PERMIT Type/Class: F/D Al HAMDEN B
On or Abouf: 13/13/2017 In Violatlon Of CGS/PA No: 29-35(a)
) o DATE : SIGNED (PROSECUTING AUTHORITY)
SEE OTHER SHEETS
EOR ADDITIONAL COUNTS
T . COURTACTION . . ' -
DEFENDANT ADVISED OF RIGHTS BEFORE PLEA BOND SURETY ] ELECTION
(JUDGE} (DATE) | 32500000 [ lcasn [tcourt [ uury
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LONGFORM INFORMATION
DOCKET NUMBER CR18-0296757
IN THE SUPERIOR COURT OF THE STATE OF CONNECTICUT
JUDICIAL DISTRICT OF NEW HAVEN

Seth R. Garbarsky, Semior Assistant State’s Attorney for the Judicial District of New Haven,
hereby accuses JAMES GRAHAM as follows:

COUNT ONE:

THAT THE SAID JAMES GRAHAM did commit the crime of FELONY MURDER and
charges that, in the City of Hamden, on or about the 13th day of November, 2017, at
approximately 3:40 p.m., in the area of 57 Dudley Street, the said JAMES GRAHAM, acting
either alonte or with one or more persons, committed robbery, and in the course of and I
furtherance of such crime or of flight therefrom, he, or another participant, caused the death of a

person other than one of the participants, to wit: Leandre Benton, said conduct being in violation

of §53a-54¢ of tﬁe Couanecticut General Statutes.

COUNT TWO:

THAT THE SAID JAMES GRAHAM did commit the crime of CONSPIRACY TO
COMMIT ROBBERY IN THE FIRST DEGREE and charges that, in the City of Hamden, on
or about the 13th day of November, 2017, at approximately 3:40 p.m., in thé area of 57 Dudley
Street, the said JAMES GRAHAM, wiﬁh the intent that conduct coﬁstituting the crime of

Robbery in the First Degree be performed, agreed with one or more persons 1o engage in or

cause the performance of such conduct and any one of thern committed an overt act in pugsuance.

of such conspiracy, said conduct being in violation of §53a-48(a) and §53a-134(a)(2) of the

Connecticut General Statutes ) Judicial District 9t New Havw,.
SUPERIOR COURT
FILED

AUG 15 2019

CHIEF CLERK'S OFFICE

A7

e b M e R (g e e S e A mass e e e



(:OUNT TEREE:

THAT THE SAID JAMES GRAHAM did commit the crime of CARRYING A PISTOL
‘WITHOUT A PERMIY and charges that, in the City of Ham_dén, on or about the 13th day of
November, 2017, at approximately 3:40 pm., in the atea of 57 Dudley Street the said JAMES
GRAHAM, did carry a pistol ot revolver upon his person, Whan he wag not in his-dwelling house
or place of busiiess, without a permiit to carry the same isﬁued as provided in §29-28 of the
Connecticut Gereral Statutes, said conduct being in violation of §29-35(a) of the Connecticut

General Stafates.

THE STATE OF CONNECTICUT

‘BY

Seth R. Garbarsky
Senlor Assistant State’s Attorney

A8



JD-GR-T1 LP. REV. 7-08

ORIGINAL INFORMATEON:
YES

COURT DATE:
07/10/2018

STATE OF CONNECTICUT f

AT:

SUPERIOR COURT -

GAO7 - MERIDEN

The undersigned Prosecuting Authority of the Superior Coutt of the State of
Connecticut charges that

GRAHAM JAMES

LGN -

99 BASSETT ST, NEW HAVEN, CT 06511

DOB: 01/05/2000
| .sPOSITION DATE:

" DOCKETNO.: NNH -CR18-0296757-T

AR

Did commif the offenses recited below:

Count: 1 MURDER-COMMISSION OF FELON

On or About: 11/13/2017

CONSPIRACY TO COMMIT

In Violation Of CGS/PA No: 53a-54c

Type/Class: F/8

Y Type/Class: FIA At HAMDEN

Count: 2 ROBBERY 18T DEG-DEADLY WEAFON 53a-134(a)(2) At HAMDEN
Iu Violation Of CGS/PA No £3a-48

On or About: 11/£3/2617

Count: 3 CARRYING PISTOL WO PERMIT Type/Class: /D Al HAMDEN
In Violation Of CGS/PA No: 29-35(x)

Onor About: 1113720117

-S|GNED [PROSECUTING AUTHORITY)

DATE
SEE OTHER SHEETS
FOR ADDITIONAL COUNTS
B . COURT ACTION ) )
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LONGFORM INFORMATION
DOCKET NUMBER CR18-0296757
IN THE SUPERIOR COURT OF THE STATE OF CONNECTICUT
JUDICIAL DISTRICT OF NEW HAVEN
Seth R. Garbarsky, Senior Assistant State’s Attorney for the Tudicial District of New Haven, and
Callum A.F. Sproule, Certified Legal Intemn for the State’s Aftomey for the Judicial District of
New Haven accuse JAMES GRAHBAM as follows:

COUNT ONE:

THAT THE SAID ifAMES GRAHAM did commit the crime of FELONY MURDER and
charges that, in the City of Hamden, on or sbout the 13th day of November, 2017, at
approximately 3:40 p.m., in the arca of 57 Dudley Street, the said TAMES GRAHAM, acting
- gither alone or with one or more persons, committed robbery, apd in the course of and in
furtherance of such crime or of flight therefrom, he, or another participant, caused the death of a
person other than one of the participants, to wit: Leandre Benton, said conduct being in violation

of §53a-54c of the Connecticut General Statutes.

COQUNT TWO:

THAT THE SAID JAMES GRAHAM did commit the crime of CONSPIRACY TO
COMMIT ROBBERY IN THE FIRST DEGREE and charges that, in the City of Hamden, on
or about the 13th day of Novembet, 2017, at approximately 3:40 p.n., in the area of 57 Dudley
Street, the said JAMES GRAHAM, with the intent that conduct constituting the crime of
Robbery in the First Dogree be performed, agreed with one or more persoas (o engage in or

cause the performance of such conduct and any one of them committed an overt act in pursuance
Judiciaj Distrlct of New Haven
SUPERIOR COURT
MAR 22 2013

CHIEF CLERK'S OFFICE

A10



of such conspiracy, said conduct being in violation of §53a-48(a) and §53a-134(a)(2) of the

Connectictt General Statutes

COUNT THREE:

THAT THE SAID JAMES GRAHAM did commit the crirﬁe of CARRYING A PISTOL
WITHOUT A PERMIT and chafges that, in the City of Hamden, on or about the 13th day of
November, 2017, at approximately 3:40 p.m., in the area of 57 Dudley Street, the said JAMES
GRAHAM, did carry a pistol or revolver npon his> person, when he was not in his dwelling house
or place of bnsiness, without -a permit to carry the same issued as ﬁrovided in §29-28 of the
Connecticut General Statutes, said conduct being in violation of §29-35(a) of the Connecticut

‘General Statutes.

THE STATE OF CONNECTICUT
BY /M _

Calfed! A.F. Sproule

Certified Legal Intern

Seth R. Garbérsky )
Senjor Assistant State’s Attorney

A11
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INFORMATION " STATE OF GONNECTICUT i [Bmposiivn date
JD-CR-71 Rev, 3-14 SUPERIOR COURT ’
Palica Cage-number Agefey name Agency (mbae
17000464338 : Hamden Pollce 7 CTOR06200
Arrest Warrant

h. —— o
Esi?ag'ap fal + |State of Connectleut vs, GRAHAM, James
numbat . A

“To: Any Proper Officer of the Siate of Connectiout ‘
By Authority of the State of Connecticut, you are hereby commanded to arrest the body of the

within-named accused. (“X" all that apply}
{3 A Accused is ordered to be brought before a clerk or assistant clerk of the Superlor Court,

[] B. Accused Is not entitled to bail,
If A, B or both are checked above, you shall without undue delay bring the arrested person before the clerk
or assistant clerk of the Superior Court for the geographical area where the offense is alleged fo have been
committed, or if the clerk's office is not open, to a communily correctional center within sald geographical
area, or the nearest community correctional center if no such center exists in the geographical area, or to

the Correctional Institution, as the case may be, el
] - et Yoo, - established by proseculo?
G, ailsetat 2 OO, U0
T 1

D. Non-financial conditions of release;

[] E. Condlitiens of release not determined by court,
T al

- By the Court Slgned (W&mﬂ) __’t‘) C k_

Return On Arrest Warrant B

Geoglzllphlna TG;HrAl"{, THaie. y - T - - :
s '7 Péé’tg VLY /‘ State of Connecticut

numbar

same in the hearing of said accused; and have said accused here in court for exarination

“Then and There, by vifiue of the within and foregoing complaint and watrant, | arrasiad the body of the within-named accused and read the

Aol [Officar's signature and Depadmenl). //v/_‘ —

Data - - /‘ A Other Court getibn o Judge‘l

W 57 12 '_@.'_-Q?BG(’@;_/V,@@&% |
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NNH-CR 18-0296757-T : SUPERIOR COURT

STATE OF CONNECTICUT . JUDICIAL DISTRICT
VS. AT NEW HAVEN
JAMES GRAHAM : AUGUST 2, 2018

MOTION TO SUPPRESS EVIDENCE

The defefidant moves to suppress as evidence in any and all proceedings against him all

evidence seized and obtained in the instant matter and any and all evidence, tangible and

intangible, directly obtained or indirectly derived from said evidence. The defendant relies on

his rights under the Fourth and Fourteenth Amendments to the United States Constitution,

Article I, Section

Connecticut General Statutes; in one or more of the following respects:

1.

2.

3

The property was seized without a warrant;

The warrant is insufficient on its face;

The property seized is not adequately desctibed in the warrant;

There was not probable cause for believing the existence of the grounds upon which
the warrant was issued;

The warrant was issued without a sufficient independent judicial determination of
probable cause;

The warrant was illegally executed,
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7 of the Constitution of the State of Connecticut and the relevant portion of the




7. The warrant was not executed and returned with reasonablle promptness;
8 The watrant which led to the scarch was illegal;
9. The allegations contained in the affidavit, which was the basis for the search warrant,
are not true; and
10. For such further grounds as may become apparent upon the hearing of this motion.
THE DEFENDANT,
' ‘ JAMES GRA

By:

ﬁhomﬁfﬁ. Farver, Esq.
Farver & Heffernan |
2858 Old Dixwell Avenue
Hamden, CT 06518
Telephone: (203) 230-2500
Fax: (203)288-4702
Furis #: 370471
ORDER

The foregoing motion having been heard by the Coutt, it is hereby

ordered: GRANTED / DENIED.

THE COURT,

BY

JUDGE
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NNH-CR18-0296757-T : SUPERIOR COURT

STATE OF CONNECTICUT : JUDICIAL DISTRICT

VS, : AT NEW HAVEN
JAMES GRAHAM . : AUGUST 2, 2018

REQUEST BY DEFENDANT FOR ESSENTIAL FACTS

Pursuant to the Sixth and. Fourteenth Amendments to the Constitution of the United
Sates, Article I, Section 8 of the Connecticut Constitution, and Section 36-19 of the Connecticut
Practice quk, the defendant in the above-captioned action hereby moves this court for an order
that the prosecuting attorney amend the information by adding or annexing thereto a statement of

the essential facts claimed to constitute the offenses charged.

THE DEFENDANT,
JAMES G

W. Farver, Esq.
arver & Heffernan

2858 Old Dixwell Avenue
Hamden, CT 06518
Telephone; (203) 230-2500
Fax: (203)288-4702

Juris #: 370471
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ORDER
The foregoing motion having been heard by the Court, it is hereby

ordered: GRANTED / DENIED.

THE COURT,

BY

JUDGE

CERTIFICATION

1 Gertify that a copy of the above was or will immediately be mailed or déelivered
electronically or non-electronically on this 2™ day of August 2018 to all counsel and self-
. represented parties of record and that written consent for electronic delivery was recetved from

all counsel and self-represented parties of record who were or will immediately be electronically

gerved.

State’s Attorney’s Office

Superior Court

Judicial District at New Haven

235 Church Street

New Haven, CT 06510 ' R

/M/ffﬁtver, Esq.
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NNH-CR18-0296757-T : SUPERIOR COURT

STATE OF CONNECTICUT . JUDICIAL DISTRICT
VS. AT NEW HAVEN
JAMES GRAHAM : AUGUST 2, 2018

MOTION FOR BILL OF PARTICULARS

Pursuant to the Sixth and I ourteenth Amendments to the Constitution of the United

States, Article I, Section 8 of the Connecticut Constitution, and sections 41-20, 41-22 of the

Connecticut Practice Book, the defendant in the above-captioned action hereby moves this court

for an order compelling the State to file a Bill of Particulars setting forth information needed to

~ enable him to prepare his defense, This information includes, but is not limited to:

CL

2.

All of the offenses with which the defendant is charged and their statutory citations;

Which specific prohibited conduct, in the language of the statute, the defendant is alleged

1o have committed;

The alleged act or acts of the defendant which atlegedly constitute the commission of the

offense or offenses;

The precise date and time of the alleged commission of the offense;

The precise place where the offense was committed.
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The defendant represents that neither this nor a similar Mation has been previously filed.

No such prior Motion or similar Motion has been filed or ruled upon-in the present

matter,

The defendant requests this information at a reagonable time priot to trial, but in no event

less than 10 days prior to trial.

THE DEFENDANT,
JAMES GRAHAM

By: / |

. Farver, Esq.

FPdrver & Heffernan

2858 Old Dixwell Avenue

~ Hamden, CT 06518
Telephone: (203) 230-2500
Fax: (203) 288-4702
Juris #: 370471

ORDER

The foregoing motion having been heard by the Court, it is hereby

ordered: GRANTED / DENIED.

THE COURT,

BY

JUDGE
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CERTIFICATION
I certify that a copy of the above was or will immediately be mailed or delivered
electronically or non-electronically on 2 day of August 2018 to all counsel and self-represented
parties of record and that written consent for electronic delivery was received from all counsel

and self-represented partios of record who were ot will immediately be electronically served,

State’s Attorney’s Office
Superior Court

Judicial District at New Haven
235 Church Street

New Haven, CT 06510

/T?gﬁﬁs E. Farver, Egq.
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CR18-296757 : : SUPERIOR COURT

STATE OF CONNECTICUT : JUDICIAL DISTRICT OF NEW HAVEN
V. : AT NEW HAVEN
JAMES GRAHAM : SEPTEMBER 24, 2019

, STATE’S RESPONSE TO DEFENDANT’S
ORAL MOTION TO SUPPRESS TANGIBLE EVIDENCE

FACTS
On November 13, 2017, Leeandre Benton was shot in the head and back in the vicinity of
57 Dudley St., Hamden, CT, and was pronounced dead on November 14. Surveillance cameras

in the vicinity of this location show Benton wa]ldhg near the Farmington Canal Line (“Canal

Line’;) at 15 35 , and then stan;]; jﬁét out- of cagnera view near the intersé;:“;i;)n of Dudley St. énd
the Canal Line. At 15:38, three black males—including Defendant James Graham-—walk into
view of the camera, past Benton. Shortly after, they return into view of the camera, and walk
towards the area where Benton was standing (off camera). Less than 20 seconds later, Graham
and the two males are seen on camera runmng southbbund from the area; Benton is not seen
leaving the area, ' . I
Ten different video cameras from the area around and at the location of 57 Dudley St and R
the Canal Line show Graham and two black males walking towards the Canal Line (before the
shooting), then running from the Canal Line (after the shootiﬁg). The State has created a video
compilation of the surveillance camera footage to show the chronological sequence of events

where the three males are at the scene of the shooting. .
Judicial District of Ne

SUPERIOR COunos
Fit ED

SEP 2 4 701

CHIEF CLERK'S OFFICE,
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However, some of the cameras have time-stamps (on-screen displays of the times at
which the video footage occurred) that are inaccurate (]jkeiy due to failure by the civilian camera
owners to update the time settings). The authenticity and accuracy of the videos ate not disputed,
but because the time stamps are inconsistent with the chronology, the admissibility of the video
compilation as a whole is challenged here.

The video compilation shows video segments from the following cameras:

(1) 321 Goodrich St~ Hamden (“Camera 1

(2) 35/45 Dudley St — Harnden (“Camera 2a” and “Camera 2b”)

(3) Farmington Canal and Dudley S£— Hamden, Trail ZMP (“Camera 3”)

(4) Farmington Canal and Dudley St— Hamden, Trail 8MP 2 (“Camera 4”)

(5) Farmington Canal and Dudley St - Hamden, Trail 8MP 1 (“Camera 5")

(6) 392 Goodrich St - Hamden (“Camnera 67)
(7) Shelton Ave and Basset St — New Haven {“Camera 7
The sequence of video segments in the video compilation, with the associated cameras,

are as Tollows:

* 1 Though this is labeled “Camera 7,” this consists of three different city cameras that
overlook the same location at the same times,

2
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Camera(s)

Times in
Video

Surveillance Camera

Segment Compilation Thme Stamps
1 (angtof(’:i;iyou Gy sy | 014038 15:35:00 — 15:35:31 . ..
2 - Gorich s 0:38- 117 | 04:26:28 PM — 04:27:07 PM
3 s/ 45' 2 ey S 117132 | 03:22:28 PM-03:22:40 PM
4 (35745 2 ey S 1332329 | 12:15:31 PM - 12:17:08 PM
5 | (Farmingion . N 15:38:25 ~ 15:39:28
6 (Rarmington CjnallDudley st 4:52 - 5:01 | 15:39:29 —15:39:37
7 | Facmington oD fleygy | 501557 15:39:37  15:40:15
8 | (Parmington D Gy sy | 5B~ 602 15:40:15 ~ 15:40:20
9 | (Pacmington . fley s | 603632 15:40:20 — 15:40:41
D | s | SSoed | masmma- s
1 392 Gosieich s 6:48 —7:05 15:41:12 ~ 15:41:29
12 (Stelton A 50 7:06 - 8:30 15:45:30 — 15:46:25
ARGUMENT
L The inconsistent time stamy;)s in the videos do not render the video compilation

inadmissible, but go to the weight of the evidence.

The video compilation should be admitted even though the time stamps are incorrect, The

jury has the responsibility to judge the accuracy of the times and the accuracy of the

compilation’s chronological depiction of events.

In State v. Holmes, the defendant, who was charged with shooting and killing someone,

challenged the admissibility of surveillance videos on the basis of allegedly inaccurate time
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staxﬁps. He asserted that .the time stamp discrepancies made it impossible for him to have been at
the crime scene. The Connecticut Supreme Court ruled that “the jury was free to credit or
discredit any of the time stamps on the surveillance videos.” 169 Conn. App. 1, 7 (2016). "It is
the . , . absolute right and responsibility of the jury o weigh conflicting evidence and to

" determine the credibility of the witnesses.” Id, at 9 (cifing State v. Vazguez, 119 Coun. App. 249,
255 (2010)). Moreover, defense counsel has the ability to “argue[] that there was reasonable
doubt based on the scientific evidence as well as the time frame of the events”; the jury has the
authority, if it chooses, fo reject those arguments. /d. at 10, The Second Cir;:uit has also
recognized that the “slight discrepancy” of video time stamps “does not prove fatal” to admission .
of evidence, United States v. Vi:’hz'ttingham, 346 F. App’x 683, 685 (2d Cir. 2009). The time

stamp differences may simply “make the evidence less credible to the jury.” Id.

T Even video footage that has been modified to show different speeds and different
magnifications (i.e., zooms or “ephancements”) have been admitted in the state of Connecticut,
’I’hf; Connecticut Supreme Court has held that mo&iﬁed.footage, including slowed-down or
enhanced (i.e., magnified) versions, “did not constitute new evidence . . . albeit in an enhanced
format, State v. Melendez, 291 Coan, 693, 705 {2009).

Here, the surveillance videos show the same three black males, including Defendant
Graham, walking towards the Canal Line. Their locations on the videos can and will be matched
with the camera locations, thereby showing a logical patternt of movement towards the crime
scene. Several of the cameras produce high quality imagery that clearly depict the faces of the
same three individuals. Moreover, the different cameras, even though they have different time
stamps, show the same events occurring, but from differénl: angles. The credibility of the video

compilation should be weighed by the jury, not ruled inadmissible by the court, Finally,
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enhancements, or zootus, in the video compilation do not constitute new evidence, and do not

undermine admissibility.

CONCLUSION
Despite the inconsistent time stamps in the State’s video compilation, the evidence
should be admitted. The jury has the authority and responsibility to judge the credibility of the
video compilation. Therefore, the State respectfully requests that the Defense’s Motion to

Suppress be denied.

—

By @Z/‘W

Salvatore J. Minopoli
Legal Intern

P B

Seth R. Garbarsky
Senior Assistant*State’s Attorney
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NNH-CR18-0296757-T : SUPERIOR COURT

STATE OF CONNECTICUT Co JUDICIAL DISTRICT
VS. : AT NEW HAVEN
JAMES GRAHAM ) : SEPTEMBER 27, 2019

DEFENDANT’S REQUEST TO CHARGE

The Defendant hereby submits his requests to charge relative to the above-captioned

muatter.

THE DEFENDANT,
JAMES GRAHAM

-

By:

” Thomas E. Faéer, Esq.
Farver & Heffernan

2858 Old Dixwell Avenue

Hamden, CT 06518

Telephone: (203) 230-2500

Fax: (203) 288-4702

Juris #: 370471

CERTIFICATION

1 certify that a copy of the above was or will immediately be mailed or delivered
electronically or non-electronically on this '?J%da}r of September 2019 fo all counsel and self-
represented parties of record and that written consent for electronic delivery was received from

all counsel and self-represented parties of record who were or will immediately be electronically

OR COURT
FILED

ocT -1 2019

CHIEF CLERK'S OFFICE
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Seth R. Garbarsky, Sr. Assistant State’s Attorney
State’s Attorney’s Office

Superior Court

Judicial District at New Haven

235 Church Street

Jarver, Fisq.

H
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L PROVINCE OF THE JURY

a. You have been chosen and swom as jurors in this case to try the {ssues of fact presented
by the allegations of the information and denial made by the “Not Guilty” plea of James Graharm.

You are to perform this duty without bias or prejudice as to auy party. The law does not permit

jurors to be govemed by sympathy, prejudice, or public opinion, It is your job to decide the case *

solely on the facts and not to be swayed by any natural sympathy yon may héve for an alleged
victim. You are to carefully and impartially consider all the evidence in the case, follow the law
as stated by the Cowrt and reach a just verdict, regardless of the éonseq1lex15:es. Unless the State
proves beyond a reasonable doubt that the defendant has committed every essential element of
the offenses with which he is charged, you must find him not guilty.

IL PRESUMPTION OF INNOCENCE

a. Every defendant in a criminal case is presumed to be innocent. That presumption of
inmnocence . was with the defendant when he was first presented for {rial. It has continued with
him through the trial. As far as you are concemed, at this moment he is innocent. He continues
to be innocent unless and unt%l such time as all the evidence produced here in the trial,
considered in the light of these instructions and deliberated upon by you, satisfies you beyond a
reasonable doubt that he is guilty.

b. Most importantly, this presumption 6f innocence means that if you can look at a
particular piece of evidence in two ways, one of which is consistent with innocence and the other

congistent with guilt, then you must look at the piece of evidence as being consistent with

innocence. D, Wright, Connecticut Jury Instructions, section 650 (f), (g); District of Columbia

Jury Instructions, section 2.08.
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c. Our law is settled that the proof of guilt must exclude every reasonable supposition of
innocence. The presumption of innocence is overcome if and only if all reasonable suppositions

of innocence are excluded by the evidence. State v, Kreske, 130 Conn. 558, 562, 563 (1944).

State v. McDonough, 129 Conn. 483, 485, 486 (1942).

III. BURDEN OF PROOF AND DEFENDANT HAS NO OBLIGATION TO PROVE

ANYTHING

a. The State has the burden of proving the defendant guilty of the crime with which he is
charged. This burden never shifts; it is always on the State, It is the obligation of the State to
prove the chax;ges it has filed, The defendant does not have to prove anything. He does not have
to prove that he did not co?nmit the crime. He does not have to prove he is innocenf. He is
prosumed inmocent,

In shott, it _is the State which has the burden of proof at trial. The Staté has brought charges
against James Graham, and it has the burden to prove those charges to you beyond a reasonable
doubt. Crimes, under our law, are made up of various parts or elements. It is the obligation,

“then, of the State to prove each and every element of a charge beyond a reasonable doubt. In
other words, after listening to all the evidence and considering these instructions, if there is any

reasonable doubt in your mind about whether the State has proven a charge, then you must return

a verdict of not guilty on that charge. Seé, generally, D. Wright, Connecticut Jury Instructions,
section 650.

b. James Graham has no obligation to prove anything. As I advised you in the eatly stages

of this case he has no obfigation to prove his innocence, He was at the start of this -trial and

continues through the time when and if there is proof beyond a reasonable doubt, cloaked with

2
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the presumption of innocence. The defendant need not prove or dispro‘ve the theories of the case
nor is he required to prove other explanations of the evidence. In short, he is entitled to rely on
the failure of the prosecution to prove .the required elements of the crime charged beyond a
reasonablé daubt, It would be inappropriate for you to say the defense cught to have called this
witness or that witness to prove a particular point because the defense has no obligation to prove
anything, This obligation stems from the Constitutions of the United Statés and the Stafe of
Connecticut. It is an important right of every American. To ignore it would be to violate your

oaths as jurors,

1V, DEFENDANT’S FAILURE TO TESTIFY

The defendant has not testified in this case. An accused person has the option to testify or

not to testify at the trial. He is under no obligation to testify. He has a constitutional right not to
testify. You must draw no unfavorable references from the defendant’s failure to testify. A,

Ment and R. Fracasse, A Collection of Connecticut Selected Jury Instructions, Third Edition

(1996) and (revised 2001), section 2.11.

V. REASONABLE DOUBT

a. Reasonable doubt is a standard used in our law to define the degree of certainty which the -
state must meet in proving its case. The State must prove each element to such a degree that it
eliminates any reasonable doubt. Reasonable doubt certainly is not met simply by tipping the
scales slightly or by a prepbnderance of the evidence. Reasonable doubt is such a doubt as
would cause reasonable iaersons such as yourselves, after careful, candid and impartial
consideration of all the evidence,‘ to hesitate or pause in the graver or more important

{ransactions of life, The certainty which must exist must exclude such doubt, In order to

3

A32




establish the guilt of the accused beyond a reasonable doubt, there must Be enough proof to
exclude every reasonable supposition of innocencé, State v. Jupin, 26 Conn. App. 331, 342
(1920).

b. A this time, I want to explain the relationship between the presumption of funocence and
requirement of proof beyond a reasonable doubt. The presumption of mnocence protects the
accused against conviction except upon proof beyond a reasonable doubt of every fact necessary
to constitute the crime with which he is charged. In ye Winship, 397 U.S. 358, 364, 90 S.Ct.

1068, 25 L. Bd 2d 368 (1970).

c. It is that axiomatic and elementary principle whose enforcement lies at the foundation of

the administration of our criminal law. In re Winship, supra, 363, State v. DelVecchio, 191
Counn. 412, 419, (1983).

d. The burden of proof beyond a reasonable doubt is a threshold which the State rmust pass.
This standard symbolizes the significance that our society attaches to the criminal sanction ;tnd
thus to Hberty itself. It is not lightly met and is not reached until and vmless you, the fact finders,
reach. a subjective state of near certitude of the guilt of the accused. Unless gach individual juror
is convinced to a state of near cettitude then you must return a finding of not guilty. Jackson v.

Virginia, 443 U.8. 307, 315, 99 8, Ct. 2781, 61 L.Ed. 2d 560, reh. denied, 444 U.S. 890, 100 S,

Ct. 195, 62 L. Ed. 2d 126 (1979); State v. DelVecchio, supra.

e. Reasonable doubt may arise from the lack of evidence, from conflicting evidence, or
from either circumstantial or direct evidence. It is the obligation of the State to present a clear
picture, free from reasonable doubt. If the State’s evidence on any patticular fact on which it has

the butden requires you to speculate or to guess then it has not proved that fact beyond a

4
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reasonable doubt. If, after all the evidence, you have a reasonable doubt, then the law requires

you to find this defendant not guilty. D. Wright, Connecticut Jury Instructions, section 650 (g);

District of Columbia Jury Instructions, section 2.09.

(The defense requests that this Court nt include in its instruction on reasonable doubt and
the presumption of innocence language that they are rules “desxgnated to plotect the innocent and

not the guilty.”) U.S. v. Doyle, 130 F.3d 523 (2% Cir, 1997); see also State v. Francis, 228

Conn. 118 (1993)

V1. CREDIBILITY OF WITNESSES

In performing your function, one of the things which you have to do is to pass upon the
credibility of the various witnesses who have appeamd befoze you. In passmg on ﬂ‘lB credﬂnhty
of each of the witnesses, there are certain considerations you may well have in mind, One of
these is the appearance which the witness made when he or she was on the stand. Did the
witness appear to be telling the truth? Did the witness appear to be honest? Did he or she appear
to be intelligent? ‘That is, did the witness appear to be a person‘ who could have observed
accurately what he is telling you about; who would be likely to have remembered it alccurately;
and who was capable of reporting it to you accurately?

Another question for you to have in mind as regards each witness is the question as fo
whether the story he or she has told you is plausible. Does it ring true, or are there

inconsistencies in it Was the testimony internally consistent? If a witness could not remember

a date, circumstances, or assertion was it a date, or circumstance, or prior assertion one would

reasonably expect fhe witness to remember?
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You may well ask yourselves in passing on the credibility of any witness whether that
witness has any bias or prejudice as regards any party to the action, and if so, whether he or she
has permitted tﬁat bias or prejudice to color his or her testimouny; and it of course does not follow
simply from the fact that a witness does have a biag or prejudice, or does have an interest in the
outcome of the case that his or her testimony must be disbelieved,

Where a witness testifies inaccurately, and you do not think that the inaccuracy was
consciously dishonest, or from a fear of being contradicted, or a conscious avoidance of
commitment to facts, you should bear that in mind and scrutinize the whole testimony of that
witness. The significance that you would attach to it would vary, more or less, with the
particular fact as to which the inaccuracy existed ot the surrounding circumstances which, in
your mind, ou.,'ghtn .to .h;we impressed it upon and havé caused a correct retention of it to have been
made in the mind or memory of the witness. If is, after all, a question for you ladies and
‘gentlemen to pass upon. |

If you find that there has been inaccuracy in one respect upon the part of a witness, remember
it in judging the rest of his testimony, and give to it that weight which your own minds lead you
to think it ought to have, and which you would attach to it in the ordinary affairs of life where
anyone came to you in a matter and you found that in some particuiar he was inaccurate. If
however, you conclude that a witness had not only testiﬁedr falsely but he or she has done that
intentionally or wil Ifuﬁy, this in fact casts a very serious doubt upon all their testimony, and you
might well conclude that you canaot accépt any of it.

There are any number of factors which you may consider in weighing the credibility of each

witness. It is impossible to completely list all the factors which may come to bear on a witness’

6
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credibility; however, in balancing the credibility of each witness and their susceptibility to bias
or prejudice the following have been raised by the evidence and may properly enter your
consideration:

a. The ‘clegree to which any witness’ testimony fluctuated, was internally inconsistent,
subject to self contradiction, and lacking specific corroborative detail;

b, The interrelationships of any witnesses and the depth of their loyalty and friendships;

c. Any witness’ proclivity to le, record of criminal convictions, or past history of
vntruthfulness. |

d. Any witness’ admissions of prior faisé statements involving their recollections of events
testified to at this trial and of any admissions at trial of any witness’ untruthfulness in this and

other complaints under oath to law enforcement officials;

e. A ﬁvitness’ assertion to you that he was prepared to {ie to you under oath and was going fo
tell the jury a lie;

f.  Any witness® expressed willingness to lic under oath for personal gain, to protect himself

or ofhers, or when he was angry;

¢. The involvement of witnesses in the commission of prior felony offenses and crimes of
moral tarpitude such as larceny, theft, burglary or false statement.

In summary, you should test the evidence by your own knowledge of human nature and the
motives that influence and control human beings. You should bring to bear on the testimony of
the several witnesses the same considerations and use fhe same sound judgineﬂt that you would

apply to questions of truth and veracity as they present themselves to you in everyday life.
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See, generally, D. Wright, Connecticut Jury Instructions, sections 641, 644 and 647, German

v. German, 125 Cong. 84, 89 (1938). State v, Segar, 96 Counn, 420, 428 (1921).

ViI. COOPERATING WITNESS TESTIMONY

A witness testified in this case as a cooperating wiiness. A cooperating witness is
someone who is currently incarcerated or is awaiting trial or sentencing for some crime other
than the crime involved in this case and who obtains information regarding the crime in fhis case
and agrees to testify for the state, You must look with particular care at the testimony of a
cooperating witness and scrutinize it very carefully before you accept it. You should determine
the credibility of that witness in the light of any motive for testifying falsely and inculpating the
accused.

N Iﬁ..;:01lsidelin-g the testimony of this witness, you may consider such things as:

« the extent to which the cooperating witness’s testimony is confirmed by other
evidence;

+ the specificity of the testimony;

o the cooperating witness’s criminal record;

» any benefits received in exchange for the testimony;

o whether the cooperating witness previously has provided reliable or unr.eliable
information; and

e the circumstances under which the cooperating witness initially provided the
information to. the police or the prosecutor, including whether the cooperating

witness was responding to leading questions.
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Like all other questions of credibility, this is a question you must decide based on all the

evidence presented to you. See penerally, Connecticut Criminal Jury Instructions, 2.5-3
Informant Testimony, revised to Aprif 23, 2010)

VIH. OFFENSES

a. FIRST COUNT: Felony Murdet (C.G.S. section 53a-54c)
Standard instruction is requested

b. SECOND COUNT: Conspiracy to Commit Robbery in the First Degree (C.G.S.

section 53a-48 and 53a-134(a)(2))
Standard instruction is requested.
c. THIRD COUNT: Carrying a Pistol Without a Permit (C.G.S. section, 29-35(a))
Stand'ard instruction i.s req;uesw;_ed

IX. QUANTITY OF WITNESSES & KXHIBITS

a. This case should not be decided on either the number of witnesses or the number of
exhibits called by each side, the length of time in which either side chose to put its case on or on
similar facts. You should look in each instance to the quality of the evidence which is presented,
to its internal consistency, its consistency with other e.vidence in the case and to the logic of each

“piece of evidencé, both standing alone and compared with the other evidence in the case. To do
otherwise would be to put form over substance and put a premium on factors which do not
provide a basis for sound judgment.

X. . INCONSISTENT STATEMENTS

a. The testimony of a witness may be discredited or impeached by showing that he or she

previously made statements which are inconsistent with his or her present testimony. It is the

9
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province of the jury to determine the credibility, if any to be given the testimony of a witness
who has been so impeached. |

b. If a witness is shown knowingly to have testified falsely or has admitted lying under cath
concerning any material matter, you have a right to distrust such witness’ testimony in other
particulars; and you may reject all the testimony of that witness or give it sucﬁ credibility as you
may think it deserves.

¢. An acl or omission is “knowingly” done, if done voluntarily and intentionally, and not
because of mistale or accident or other innocent reason. Devitt & Blackman, Eederai Jury

Practice and Instruction, Third Edition, section 17,08,

XL EXPERT TESTIMONY
a. 1am going to talk for'é moment about opinion evidence, expert testimony.

b. In this case, Jill Therriault, Special Agent Emonuel Hazikostos, and Chief Medical
Examiner James Gill took the stand aud_ gave opinions as experts. An expert witness may give
an opinion even though that opinion is not expressed in terms of certainty, so long as the opinion
is expressed in terms of reasonable probability, in terms of what is reasonably probable.

¢. No matter what may be the expertise of a particular witness who states to you an opinion
upon a fact in a case that opinion is subject to review by you. It is in 110 way binding upon you.
It is for you to consider along with the other circumstances in the case, and using your best
judgment, to determine whether or not you will give any weight fo it, and, if so, what weight you
will give to it. |

d. In weighing and considering the testimony of any expert you should apply fo him or her

the same considerations of credibility that you apply to any other witnesses, such as his

10
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appearance and demeanot on the stand, his interest or lack of interest in the outcome of the case,
his ability to recall and relate facts to you, and all the other considerations you use in judging the
believability of any other witness. In deciding the weight to be accorded to the testimony of any
expért witness, you should consider his education, his experience, his ability in the particular
field of knowledge and any other material matters of the sort developed in the course of his
testimony. You should consider the proof, or lack of proof, and the completeness, or lack of
completeness, of any facts considered by the expert in forming his opinion or reaching his
conclusion. You should recall the testimony of the expert witness in this case in the light of the
principles which I have just stated to you. Also, where an expert witness has given an opinion
based on what we call a hypothetical question - that is, where he is asked to assume or did

assume certéin l;ac;;s énd then gave an opinion based on those facts — the value of the opinion
depends on the truth and completeness of those facts. You should consider whether those facts

were proven or not, and you should consider whether or not his opinion was based on the

relevant facts or whether some relevant facts were omitted., Connecticut Practice, Vol. 5,

Criminal Jury Instructions, Borden and Orland, Section 3.12 (1986).

Xil. FLIGHT:
(DEFENDANT OBJECTS TO THE GIVING OF ANY “CONSCIOUSNESS OF

GUILT” INSTRUCTIONS; HOWEVER, SHOULD THE OBJECTION RBE
OVERRULED, DEFENDANT REQUESTS THE FOLLOWING LANGUAGE IN ANY
INSTRUCTION ON FLIGHT AS CONSCIOUSNESS OF GUILT; TO WIT):

a. Flight, when unexplained may tend to prove consciousness of guilt. The flight of a person

accused of crime is a circurstance which, when considered together with all the facts of the

11
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case, may justify a finding of the defendant’s guilt. However, flight, if shown, is not conclusive.
It does not faise a presumption of guilt. Tt is to be given the weight to which you, the jury, think
it is entitled under the circumstances. It is up to you to give the evidence the weight to which

you think-it is entitled.

See gen., Connectiout Criminal Jury Instiuctions, Connecticut Practice, vol.5, Borden &
Orland, 33.15 West Publishing Co., (1980); Connecticut Selected Jury Instructions Criminal,
Ment & Fracasse, Third Edition, section 2.20 (2001). ,

X1II. JUDGING THE EVIDENCE

a. There is nothing peculiarly different in the way a jury should consider the evidence in a
criminal case from that in which all 1'ea_sonable petsons treat any question depending upon
evidence presented to them. You are expecfed to use your good sense, consider the evidence in
the case formc')-n}y those purposes for -\I:s./}'lich it has been admitted, and give it a reasonable and fair
construction, in light of your common knowledge of the natural tendencies and inclinations of
human beings. |

If the accused were proved guilty beyond reasonable doubt, say so. If not so proved guilty,

say 50 as he came before you cloaked with the presumption of innocence. |

b. Keep constantly in mind that it would be a violation of your swern duty to base a veraict
of guilty upon anything other than the evidence in the case; and remember as well that the law
never imposes upon a defendant in a-criminal case the burden or duty of calling any witnesses or
producing any evidence or expianations'.

Remember also that the quesﬁon before you can never be:  Will the State win or lose the

case; Society always wins and justice is done when our rules of law and Constitutional

guaranteed rights are applied, regardless of whether the verdict be guilty or not guilty.
12
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c. If you can, in reason, reconcile the facts in evidence with any reasonable theory consistent

with the innocence of the accused, then, of cowrse, you must find him not guiity.

A42

THE-DEFENDANT,
JAMES GRAHAM,

BY//%/
gysio « Farver, Esq.
l{r/v);ﬁeffeman

2858 Old Dixwell Avenue
Hamden, CT 06518
Telephone: 203-230-2500
Fax: 203-288-4702

Juris No. 370471
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18/67/2019 18144 12032884702 FARVER AND HEFFERNAN PAGE  @2/84
NNH-CR18-0296757-T - : SUPERIOR COURT
STATR OF CONNECTICUT : TUDICIAL DISTRICT
vs. AT NEW HAVEN
JAMES GRAHAM, : OCTOBER 7, 2019

MOTION FOR JUDGEMENT OF ACOUITTAL

The Defendant-moves this Court pursuant to Seotinn 42-51 of the Connecticut Practico

Bool for a judgment of acquittal upoh the following g,roundq

L

T

That the evidence was inaufficient to suppert the £ ndmg y of guilty beyond a
reasonable doubt made by the jury.

’I“ha’c the cumulative effect of the evidenca was insufficient to justify the verdicts

- of guilty beyond & teasonable dou‘nt State: vs, Williams, 202 CONN, 349 (198?)

That the Defendant was clemed his fandaniontal ri ght protected by the due process
clanses of the Federal and Connecticut E,nnsutution to be proven, guilty of eacl

slement of the charged offenses heyond a masonabl.e doubt. Siate va. Hill, 201

'CONN. 505 (1986).

WHEREFORE, for these réasons, and for such other remons a§ may appeat at a hearing hereon,

the Defondant prays thc Court fo graat this Motion.

Judicial District 5" New Haven
SUPERIORCOURT .

FILED

06T 0F 200

CHIEF CLERK'S OFFICE




16/@7/'2819 10:dd 12832884702 FARVER AND HEFFERNAN : PAGE B3/84d

THE DEFENDANT,
JAMES GRAHAM

W% =
Tt Warvm, Bag.

Farvef & Hetlernan

2858 O1d Dixwell Avenuc
Hamden, CT 06518
Telephone: {203) 230-2500
Pax: (203) 288-4702
Juris #: 370471

ORDER

The foregoing motion having been Teard by the Court, it is hereby

ordered: GRANTED /

THE coum" (_\[ p\g}\sz, )

BY %Dl (C,\Q)\i’ \\

A |
@W)um\% &t&mo’;mw 26, avid Deferdant

CERTIFIC‘ATIU‘N

1 certify I.lmt a copy of the above was or will immediatcly be mailed or delivered
electronically ot nomelectromcaliy on this _2__ day of Ootober 2019 to all counsel and gelf™
reprcscnted parties of recard emd that written consent for electronic delivery was recoived from
all ﬁ_ounsd and se]rf-represcuted mrnes of record who ware or will nnmcdmte]y be electronically

served.
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18/87/2819 18:46 12832884782

NNH-CR18-0296757-T
STATE OF CONNECTICUT
Vs, '

JAMES GRAHAM

FARVER AND HEFFERNAN

SUPBRIOR COURT
" JUDICIAL DISTRICT
- AT NEW HAVEN

OCTOBER , 2019

MOTION FOR NEW TRIAL

PAGE B2/83

Pursuant to Practice Book Section 42-53, and in nceordance with the Fifth, Sixth and

Foutteenth Amendments to the Constitution of the United States and Article First,

Sectiond 8 émd

9 of the Canstitution 0'1"Conuecficut, the Defendant, James Graham, vespectiully requests that the

) Cmm g ant the Defendant a new trial,

As groundq for said Moh on, the Dcfcndant states that it 19 Tequired in the interests of

justice.

Judlcial District of New Haven
SUPERIOR COURTY
FILED

0CT 07 201

CHIEF CLERK'S OFFICE

THE DEFEMDANT,
JTAMES GRAHAM

By: / %
W Farver, Beq.
Far¥er & Hetlernan

2858 Old Dixwell Avenue
Harnden, CT 06518
Telephone: (203) 230-2500-
Fax: (203) 288-4702

Jurlg #: 370471
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18/07/2819 18146 12a328847A2 FARVER AND HEFFERMAN PAGE 83/03

ORDER

The foregoing mation having been heard by the Coutt, it is heveby

otdered: GRANTED b’l/ !&«}:202‘1

THE COURT, (Vikale ¢§

o 2 (plodd)

hew Ve Keeord .
R oo & G T~ it a1 Moo presat:

CERTFIFICATION

I cetf&ify I;h;it a-copy of the a-bove was or will immediately be mailed gr dciiver@d
eleclronically of non-clectronically on this l*_ day of Qctober 2019 to all .cmmsei and self
.represgntcd parties of record and that written coﬁ'sgnt for ézlectrollic delivery was s;ec.eiwd from
all counsel and gelf-represented parties of record who werw oF will imrnediately be clectronically

served.

- Seth R. Garbarsky
Senior Assistant State’s Attorney
State’s Attorney’s Otffice
Superior Court
Fuclicial District at New Haven-
235 Church Street -
New Haven, CT 06510
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JUDGMENT FILE - CRIMINAL

STATE OF CONNECTICUT

SUPERICR COURT
No. NNH-CR18-0296757-T / 8C20447 , _ ,
* State of- Connecticat vs. JOF (Tawn) EELTS-AT (Tow) RATR OF PLAA
_ James Graham . ee. .. iNewHaven_ .. B I’Ne;\‘irﬂaven 444019
DATE.CHANGE OFPLEA  JOATE OF TRIAL " |DATEOF FINDING OR YEARICY DATHOY SENTENCE PRESTBING JUDOR N
™A dpnle - Jponio1s E]znzrzs_ug vhale,E
Upei-the catiiglifat of the Assistant State's Atrtiey for said Court éHinrging-the above defendant with the orinafs) of
9 Qonnt: Crime 7 Sinfute No,
g First {Felony Murder L Sdasde
§ Second _...._. Teonspiracy o Commit Robbery in ihe First Deres _ﬂgaﬁatsca)/;53a-|a;_4'cu)‘iz-)'r
3 [thia " |eunginga Pstl vithout o Permit psasta )
foch |\ W _ . .

said defendant was jresunied before said court.

BOND FORFEITURE

Said defendant, having been three times ¢alled fo appear in court, and 1he surety, named below, having been three times
[:] called 1o have the defendaat in court, made default of appearance, whersupen it was therefore considered and adjudged
by the court that the defendant as principal, and the surety named below, did severally forfeit thelr bonds or

PLEA

I nolo Contendese kn writing, to Count(s) Mo,
and the aourt entered a findéng of Gullty on said count(s).

ENot CGiuilty, to Count{s} No. L 2,3 .

§ recognizances.
ame of Suroty 15 TV = JAmouni of Bond i;'gg_[g:in["-_l@g@}gigi
nl . : .
g i The Assistant State's Attorney entered a Nolle Prosequi on Count(s) No.
g )
o | Betreifie deforidunl was pul to-plen:on Count{syNo. . ()he was notified in the absdace of the eaut, at the plagi-and time shiwii lislow,
5.% BLACT ' {paTe: I ) A
& “ R I T S T
'é‘ L the conlents of a second part of the tnibration, eforging said defendant with fiaving been previbugly. convicied of the o,
& loainirgior ’ Nl © Hib (I Meme of Court)
= 3 . s "
= _Ttappearing that suld d efendant was a minor, the following person wa3 appointed guardian ad Iitum, by the cowrt;
% AR OF GUARDIAN i (Tawn) ) T
g.
ke
; Said defendant was advised of hisfher constitutional rights according to statute by
g g upce: ON (Date):
R
g
Z. It appearing that sald defendant should have counsel, Public Defendar (NAME)
ig was appointed to represent the defendant by the court oft i - {DATE)
o Public Defender . | avanm) appearcd for fhe defendant on (DATR).
B The delendant, bemg ten and-thare called-upon fo answer to said complaint, pleaded i
[ Guilty, to Couni(s) No. -
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f_‘] Later, the defendant changed the plea to:
Ej Gullty, to Comni(s) No.
1 Nola Contenderc in wrlting, to Cnuni(s)Nu. B o
and the court entered a finding of Guiliy on said cutinf(-s). o
1 Nat Guitty; to Cousti(¢) Mo,

CHAMGE OF PLE

]

E . .

% . [3 ‘Whereupon, the court advised the defendant of histher right to trial by jury. The defendant then elected to be tried by
3 EE) : the Coust, on the ceunts to which (s)he had pleaded Not Guilty. Aftera full hearing, the eourt found the defendant:
z *8 D Gullty, o Count(s) Mo, e N

E [:] Nat Guilty, to Couni(s) No,

{1 and ordered the defendant disehisged from-siistody,

B Whereupon, the court advised the defendant of his/her right o trial by jury, on.the counts to which ()he had pleaded
not Not Guilty.
The defendant then elected to be tried by:
Jury: D § E R and the case having been tried to ajury of sald Court, the case was commified to
the Jury, which retumed a verdict ol

D] Guilty, on Count(s) No. 1,23 _ _ {date) 10/3£2019

1t was therefore adjudged by the court that the defendant was guilty {n manaer and fonn as charged in said complaint on soid counts.
g Whereupon, the defendanton  16/7/2019 duly filed hisfher mation to set eside verdick,
The court having heard the partigs"on said motioril, denied the same ont 12h2h019 . .
[:] Not Guilty, on Connt(s) Na. {dnte) - -
The court accepted and ordered recotded sald verdict.
[[] andseupon'digefiainid the defendant from custody.,

ELECTION and FINDING *JURY™

The court thereupon deferred the imposition of senfence on the defendant pending the filing of the required pre-
sentence investigation report by the State Adult Probation Deparfment. The pre-sentence report having been filed and

considered,

PROBATION

T  The court sentenced the defendant to:
[ payafincof ) on Count() respealively,
and to stand committed until judgment be complied with,
E be commilted to the custody of the Commissianer of Coprection and/ar the Warden or Administrator
onConnt(s) 1,23 L. .

for atesm of 52 years (count 1), 20 years (coudt 2), § vears (oount 3). Alf counts to be served gonourrently,

" SENTENCE
O

Execution of said sentence was sﬁépended
E:l On Count{s) _. . ‘ _
[ after . ] on Courtfs)

E:} and the defendant was committed to the case of the Commission ot Adult Probation for & perlod of
. on Count{(s) . [

S ——

——— —

" WspeEsy proceedings and dale)

MISC. ESSENTIAL
PROCEEDINGS

DATED AT: (Tow) ‘ T e, " STGNED CRevAnt CIogl s
New Havan . . (u24i202t N R 7 o
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| ] APPEAL [ ] JOINT APPEAL [] CROSS APPEAL [ ] AMENDED APPEAL [] CORRECTED FORM

JO-SC-33 Rev. 7-18
P.B, Sectlons 3-8, 60-7, 60-8, 62.7, 62-8, 63-3, 63-4, 63-10 All appeals must be fifed efectronically unless an exemption from the requirements of

G.G.S. Seclions 31-301b, 51-197f, §2.470 slectranic filng has been granted or you are an Incarcerated self-represented party. For
To Supreme Court D To Appeltate Court further information about e-filing or this Torm, see the Appeal fnsrructIOﬁs. form JD-SC-34.

Name of case {Sfate full name of case)
State of Connecticut v. James Graham
Type of appallate matler

Appeal
Tried o " | Trial court location
Jury New Haven JD - 235 Church Street, New Haven, CT 06510
Trial court Judges baing appealed TT5t all tnal court dockel numbers, Including locatlon preflxes
Hon. Elpedio Vitale NNH.CR18-0296757-T
Al other iHal cowrt judges wha wers Involved with The casa | Judgment for (Where lhere are mulliple parties, specify those for swhom judgment was rendered}
Trial ‘
Court Clifford, Sizemore State of Connecticut
History .
Dale of judgment(s) or desision(s} being appealed Dafe of issuancs of notice on any Date for filing appeat extanded to
1201212019 order on any motion that would
render judgment Ineffeclive
Case lypa For Juvenile Cases
Criminal [] Termination of Parental Rights [ ] Order of Temporary Guslody
For CiviliFamily Case Types, Majorfidinor code: .
[] other
‘Appeal fled by (Party name(sh
James Graham
Fram {fhe aclon thal consfitutes the appealable judgment or deci fan}
Judgment of Gonvictions C.G.8, Sec. 53a-54¢, 53a-48, 29-35(a)
Appeal IF this appeal is taken by the Slale of Connecticut, provide the name of the udge who granted permission to appeal and the date of the arder
Stakitory Basis for Appeal o Supreme Courl
C.G.5. Sec. 51-198(b}{3} ]
By [Signature of counsel of record) Telephone number '| Fax nummbar Juris rumber {If applicable)
» ) 203-574-002% 203-574-0038 491722
Type name and addrass of counsel of record filing this appellate matter E-mail address
(This is your appearance; see Practice Book Secbon 52-8) . '
CHIEF PUBLIC DEFENDER-LEGAL SERVICES UNIT legalservicesunit@jud.ct.gov
55 WEST MAIN ST., SUITE 430, WATERBURY, CT 06702
Appearance
"X ona if applicable
D Caunsel or self-represented party who files this appeal will be deemed to have appeared in addition to counsel of record who
appeared in the lrial court. : -
Counsel or selfrepresented party who fles tis Name of counaai of record . Juris number (I applicable}
appeal Is appearing In place of; . Farver & Heffernan & all previous counsel of | 422385
| cerdify that a copy of lhe appeal form | am fling wil immediately be defivered to sach other counsel of recard and | have included their .
names, addresses, e-mail addresses and tefephane and facsimile numbers; the appeal form has been redacled or does nol gontain any
names or other personal idenlifying Inforraation that s prahibiled fom disclosure by rule, stalule, court order or case law; and e appeal
) form complies with all applicable rides of appellate procedure in accordance with Practice Book Sections 62-7 and 63-3.
Cerfification Dale to ba dellvered 02/24/2020 * | Ifthis appeal is a criminal or habeas corpus matier, 1 certify that a copy of this appeal
i you have an exemption from g-iling under form will immedlately be delivered to he Ofiice of the Chief Stale's Altorney
Practice Book Section 60-8, attach a st with the Appeliate Bureau, Date to be delivered 02/24/2020
name, address, e-mail address, telephone number, =
s A 0 3
and facsimile number of each counsel of record Signed (Counsel of record) Bale sign=
and the addrass where the copy was defiversd. » 02124/2029
To be flled with the Appeliate Clerk within ten days of the filing of the appeal, if applicable. See Praclice Book Section 63-4.
Required | - Prefiminary Statemery of tha lssues 4. Statement for Preargument Conference (form JO-SC-28A)
Documents |~ Egﬁllrrﬁ R!epggt;ri‘;t gcggg!zggymeni or Cerlificate 5, Consliutionality Natice :
G tra 5 - A der f B
3. Dockeling Statement 8. Sealing Order form, i any .
Court Use Only

{"] Entry Fee Paid [ ] o Fees Required [ 7] Fees, Costs, and Security walved by Judge (enter Judge's name below) Paia and fime ficd

Judge Date waived
Hon. Patrick Clifford 02/05/2020
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S.C. 20447

STATE OF CONNECTICUT SUPREME COURT
V., STATE OF CONNECTICUT
JAMES GRAHAM OCTOBER 23, 2020

AMENDED DOCKETING STATEMENT

Pursuant to Practice Book § 83-4 (a) (3), the defendant-appellant submits the
. following information:
A. Parties:

State of Connecticut

Office of the State's Attorney
J.D. of New Haven

235 Church Street

New Haven, GT 06510

Seth R. Garbarsky (trial prosecutor)
Juris No, 420125

Office of the State’s Attorney

235 Church Street

New Haven, CT 06510

Tel. (203) 503-6823

Fax (203) 789-6400 ‘
Email: seth.garbarsky@ct.qov

Office of the Chief State's Attorney - Appellate
Juris No. 401795

300 Corporate Place

Rocky Hill, CT 06067

Tel. (860) 258-5807

Fax (860) 258-5828 :

Email: DCJ.OCSA.Appellate@ct.aov

James Graham {(defendanf-appellant)
Inmate # 414529

MacDougall-Walker Correctional Institution
1153 East Street South

Suffield, CT 06080
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Alice Osedach {appeliate counsel)

Juris No. 310038

Office of Chief Public Defender

55 West Main Street, Suite 430
Waterbury, CT 06702

Tel. (203) 574-0029/Fax (203) 574-0038
Email: Alice.osedachpowers@jud.ct.qov

Thomas E. Farver (trial counsel)
Juris No, 422385
Farver & Heffernan

- 2858 Qld Dixwell Avenue

B.

D.
E.

Hamden, CT 06518
Tel. (203) 230-2600/Fax (203) 288-4702
Email; tom@farverandheffernan,com

None known or reasonably ascertainable, except parties to the appeal, trial and
appellate counsel for the state and the defendant and judges of record,

There were no known or reasonably ascertainable criminal protective orders
lrequested or issued during the underlying proceedings.

There were exhibits in the trial court.

Following a jury trial in the Superior Court for the Judicial District of New Haven
Vitale, J., the defendant was convicted of one count of felony murder, in violation
of Conn. Gen. Stat. § 53a-54c, one count of conspiracy to commit robbery in the
first degree, in violation of Conn. Gen. Stat. § 53a-48 and 53a-134 (@) (2), and
one count of carrying a pistol without a permit, in viclation of Conn. Gen. Stat. §
29-35 (a). The defendant was sentenced fo serve 52 years of incarceration, one

year mandatory minimum. The defendant currently is incarcerated.
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BY:

Respectfully submitted,

DEFENDANT-APPELLANT
JAMES GRAHAM

e

ALICE OSEDACH

JURIS NO. 310039

OFFICE OF CHIEF PUBLIC DEFENDER
55 WEST MAIN STREET, SUITE 430
WATERBURY, CT 06702

TEL.. (203) 574-0029

FAX (203) 574-0038
Alice.osedachpowers@jud.ct.gov

HIS ATTORNEY

CERTIFICATION

Pursuant to P.B. §§ 62-7 and 66-3 it is hereby certified that a copy of the foregoing
was sent elecironically this 23rd day of QOctober, 2020 to; Bruce R. Lockwood, Juris No.
401795, Office of the Chief State's Attorney, 300 Corporate Place, Rocky Hill, CT 06067,
tel. (860) 258-5807, fax (860) 258-5828, DCJ.OCSA Appeliate@ct.gov, and was sent by
mail to the defendant, James Graham # 4143529, MacDougall-Walker Cotrectional
Institution, 1153 East Street South, Suffield, CT 06080. it is also certified that this document
'has been redacted or does not contain any names or other persanal identifying information
that is prohibited from disclosure by rule, statute, court order or case law. [t is also certified
that this document complies with all applicable rules of appellate pracedure.

/M

ALIC OSEDACH
JURIS NO 310039

3
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OFFICE OF CHIEF PUBLIC DEFENDER
55 WEST MAIN STREET, SUITE 430
WATERBURY, CT 06702

TEL. {203) 574-0029

FAX (203) 574-0038
Alice.Osaedachpowers@jud.ct.goy
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112172021
Granted for up to 5 pages provided that the extra pages are used for the state constitutional ground only

Carolyn GC. Ziogas

Chief Clerk o
i
State of Connecticut
DIVISION OF PUBLIC DEFENDER SERVICES
OFEICE OF CHIEE PUBLIC DEFENDER ‘ ALICE OSEDACH
LEGAL SERVICES UNTT . ASSISTANT PUBLIC DEFENDER

55 WEST MAIN STREET-SULTE 430 TELEPHONE: (203) 574-0029

WATERBURY, CONMNECTICOT 06702 FACSIMILE: (203} 5740038
: : Alice Osedachpowers@jud.cbgoy
Attorney Carolyn Ziogas, Supreme Gourt Clerk January 21, 2021

Office of the Appellate Clerk
231 Capitol Avenue
Hariford, CT 06106

RE: State v. Jarnes Graham, 8.C, 20447

Dear Aftorney Ziogas,

The undersigned counsel hereby requests five additional pages for her brief in
the above-referenced case. The brief will not exceed 40 pages. Counsel is Includinga
state consfitutional claim as an independent ground for relief and Is therefore entitled to
be granted those pages pursuant to Practice Book § 67-3. _

Thank-you for your attention to this matter.
Sincerely,

Jsl Alice Oéedach
Alice Osedach

: CERTIFICATION -
it is hereby certified that a copy of the foregoing was sent electronically this 21 st
day of January, 2021, to Bruce L ockwood, Juris NO. 401795, Office of the Chief State's
Attorney, 300 Corparate Place, Rocky Hill, Ct 06067, DCJ.OCSA.Appellate@ct.gov,
and was sent by mail to the defendant;, James Graham, #414529, MacDougali-Walker
Correctional, 1153 East Street South, Suffield, CT 06080,

Is! Alfce Qsedach
Alice Osedach
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cther words, the -- the concern --
MR. FARVER: Okay. 8o the --
THE COURT: -Not the concern. But the issue
raised by the State is that does that. mean the
defendant has —-- the witneés has to be brought back

simply for the purposes of admitting this particular
photograph_that's beeﬁ marked for I.D., given the
state of the testimony already before the jury with
regard to his recognition generally of who and what
is depicted therein. That’s my —-- that’'s my query,
so to speak.

ATTY. FARVER: ¥ hadn't thbught that through,
your Honor, quite honestly.

ATTY. GARBARSKY: Based on the Court’s ruling,
we intend to bring him back, because I think it would
not make any sense -—-

THE COURT: OQkay.

ATTY. GARBARSKY: So I think we’re going to -— I
could answer that for Mr. Farver to some extent.

THE COURT: Okay. All right.

MR. GARBARSKY: One other question, Judge. I=
don’t want to play musical chairs with the ﬁury. The
next area of inquiry involves a dual inculpatory
statement given by Mr. Moye regarding the homicide to
this individual, Mr. Capers; I'm quite sure there
will likely be an objection to that. So maybe to

save some time, we could do that now.
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THE COURT: Okay. I appreciate that. That is a
good suggestion. Why don’t we --

_ATTY. FARVER: Well one other thing we had to
address the Court too outside the presence of the
jury, and that’s ~- and it doesn’t have to be done
now, but with regards-to impeachment potential. T've
heen told that there’s 15 -- there were 15 pending
counts plus the VOP.

THE COURT: Okay.

MR. FARVER: Of which he's pled now to two.

THE COURT: Okay.

MR. FARVER: Which leaves 13 still pending.
Some of them are misdemeanor. Some of them were
felony. I think that under the circumstances in
cross I°d be able to inquire into that there’s a
total of 15, the total amount, even though some are
misdemeanors. I also would address, because they
are —— they involve —-- Most of them are either.cgedit
card fraud or credit card theft, burglary, and some
third degree thefts and a larceny four. To what
extent the Court woulid —- would agree to permit
inquiry into the nature of the charges. Again, some
of them are —- Let’s see, the larceny four is
obviously misdemeanor that’s ﬁending, but again I
think because it-goés ~-— he has a larceny, to
credibility and honesty, that we would inquire to

just what the Court -~ I mean I need a ruling right
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now before I start cross. That would be something --
That’s one of the issues. I just -- T don’t’ waat to-

step on toes, you know that, your Honor. But I think

that because it is a ~- It could be -~ It would be a
named misdemeanor. It’s pending. It's not -- it’s
not -- I'm not goihg into convictions for

misdemeanors at all.

THE COURT: All right. So, you know I’1l —-
We'll take that up when you begin Cross.

MR. FARVER: Okay.

THE COURT: But my = my -- There's multiple

layers there of what you're saying. Obvicusly, and I

don’t know this, and I guess we’ll find out, the

agreement was already placed on the record about what |

he pled to, and obviously there’s some things he
didn't plead to, and whether part of the agreement is
that the other charges are somehow going to be
resolved in another fashion or there’s no agreement.
I have no idea,

MR. FARVER: 2And nor do —-

THE COURT: So and —-

MR. FARVER: - But they are pending.

THE COURT: -- I’'m going to assume that the —-
based on the fact that you say they are pending that
there's been no convictions. I’ﬁ,gqing to assﬁme
also that hé’s represented by counsel. I'm going to

assume if there’s been no agreement, he has a Fifth
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Amendment right with respect to those pending.
There's lots of different.things that come up
obviously in connection with that. BSo but we’ll take
that up in due éourse.

MR. FARVER: Yes, your Honor.

THE COURT: All right. Rather than have the
jury sit back there, which T guess is not all that
confortable, we’ll bring them through here, and then
1711 take up the issue that yeou raised, Mr. Garbarsky
and Mr. Farver,lon the dual inculpatory statement.

(The jury panel entered the-courtroom.and
proceeded into the deliberation room.)

THE COURT: No. No. HNo. Leave them in there.
Okay. S0 this is an offer of proof on what the State
anticipates may be something that’s objectionable.

MR..GARBARSKY: Yes, your Honor.

THE COURT: So why don’t you go ahead.

MR. GARBARSKY: Thank you, your Honor.

(The following testimony was given outside the
presence of the jury.)

Q Mr. Capers, do you remember a conversation you had
with Mr. Moye after the homicide?

A Yes.

0 How long after the murder was the conversation with
Mr. Moye?

A Like a week.

0 '~ Okay. BAnd where would that conversation take place?

A60




10
11
12
13
14
15
16
17
18
19
20
21

22

23

24

25

26

27

122

| A in his backyard,

Q Aand who was present? Obviously, you. Who else was
present during that conversation?

h Me, Moye, and Fat Cat.

Q You, Moye, and Fat Cat?

A Yes.

Q And how did the topic of conve;sation come up?

A He made me -~ he made me do_a solemn of oéth, like
say on word of my son I wasn’t going to tell something. And
I made him do —-

THE COURT: I'm sorry. I'm sorry. Mr.
Garbarsky, I could not hear a word he just said.

Q Yeah. So you said something about a solemn ocath.
Start off with that part.

A Like saying, swear to God you’re not going to say
nothing. And then I told him to say the same thing, and we
both had exchanged things.

Q Okay. And when you say —— You said you —-— he told
you to take a solemn oath.‘ What did he tell you
specifically?

A Oon the word of my son.

Q All right. What did that mean to you when he said
word of my son?

A Like say that. Like say -- It's like saying swear to
God.

Q But you’re like swearing on your son?

A Yes.
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Q and you have a son; right?

A Yes.

0 Okay. And so he makes you make this ocath; right?
A Yes.

Q And then does he tell you some details about the
murder? |

A fes.

] Bnd what does he tell you specifically?

A That I’d seen Lee on the bike trail, and they was
going to stain him, and they asked him was he 3LB, and he
had ﬁunched Brennan in the face, and Brennan pulled out a
gun and tried to shoot him but it jammed, and then the
defendant had shot him.

Q Mr. Graham?

-

Yes.
0  And did he say whether or not he had a gun?
A No.

Q And did he say what gun Brennan, meaning‘Mr. Coleman,
used or had at the time?

A Yes.

0 What did he say?’

A The baby nine.

Q And what did he say about Mr. Graham? What kind of
gun did he ﬂave?

A A .380.

Q Did he say who, meaning which individual ended up

shooting Leandre Benton?
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A Yes.
Q Who?
A James,
QO And did he say where he shot him?
A He said something like it came out hié‘head, front of
his head or the side of his head.
¢ Meaning the shot or the‘bullet came out of his head?
A Yes.
Q Did he say whether they shot him anywhere élse,
meaning Mr. Graham or anyone else?
A No.
Q Did he say whether they took anything frbm,him?
A No.
| ATTY. GARBARSKY: Can I just have a moment, your
Honor?
| THE COURT: Okay.

MR. GARBARSKY: That’s the gist, your Honor.

THE COURT: Can I just, Mr. Garbarsky —- Because
he wés speaking a little quickly. There was some
testimony about they had seen Lee on the trail énd
then that’s where it got a little bit --.

ATTY. GARBARSKY: Yeah. I'm sorry. He said
they were going to approach him and ask if he was
§ —w

THE COURT: Well why don’t you -- why den’t
you —-—

MR. GARBARSKY: Fair enough.
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Q Can you repeat that part, when they saw him on the
trial, what they said to you? Meaning, what did Moye say to
you about when they saw Lee on the trail?

A They was going to stain him, and they asked him was
he SLB.

0 All right. 8o let’s back up. They gaid they were
going to stain him?

A Yes.

Q What’s that mean?

A Rob him.

Q Okay. And when you said they were going to ask him
if he’'s SLB -- Well, first off, do you know what SLB is?

A Uh~huh.

Q Is that a particular area -- é group that is in a
particular area in the city?

A Yeah.

Q Ts it a Hamden or New Haven group?

A Tike Hamden.

Q Okay. And did you know whether or not Mr. Benton was
in SLB?

A Yes.

0 Okay. And so when Moye told you, and correct me if
I'm wrong, was that when they approached him, they were
going to ask him if he was SLB?

A~ Yes.

Q And they were intending to rob him?

A Yes.
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MR. GARBARSKY: Okay. T think that may have
cleared up your Honor'’s request.
THE COURT: Okay. Do you want to voir dire the
witness, Mr. Farver? 7
MR. FARVER: Yes, sir.
VOIR DIRF EXAMINATION BY ATTORNEY FARVER:
0 MNow as I understand it, during the -- this line of

conversation, you and Fat Cat and Moye were all smoking

weed?
A Yes.
0 Marijuana?
A You said what?
Q Weed, marijuana?
A Yes. |
0 Okay.. Weed being the street name for it; right?
A Yes.

O And had you beeﬁ smoking for a period of time prior
to that day?

A Yes.

0 Do you know about how many joints or —-- Well let me
ask you, was it a joint or was it in some other fashion?
Were you using a -- vaping it, or how were you smoking?

A Rolled up.

Rolled up in joints?
Yes.

Okay. And you're passing it back and forth or --

=R o B B &

Yeah.
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Q

A

Q

-- did you each have your own?
Passing it.

Okay. And how many joints did you go through, the

three of you, that day?

I'm not sure.

Well do you know the guantity of marijuana that you

had on you?

A Probably like an eighth.

Q Ckay. An eighth of an ounce?

A Yes.

Q Okay. And about how many marijuana clgarettes did
that make?

A Five, four, Six.

0 Well it depends on how fat you roll them; right?

A Yeah.

0 And did you -— did the three of you consume all of
those?

A No.

0 Okay. How many did you consume then?

A Well one and a -- One,

Q Okay. And did you feel any effects from it?

A High.

Q You got high?

A I got a —— It was my medical weed though. T got a
card

0 You got a medical weed card?

A Yeah.
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Q Okay. Was that medical weed or was that street weed?
A Medical.

o] And you had bought that at -- the medical?

A Yes.

0 Okay. And so you shared it with the other two?

A Yes. |

Q Did thef have medical cards?

A No.

Q Okay. And with regards to -- Do you —- Did you
observe any -- any symptoms of them getting high?

A I don’t know.

Q But you've been around,ﬁeoble in the past who were
high; right?

A Yes.

Q Probably pretty much on a daily basis?

A Yes.
Q Most of your adult 1ife?
A Yes.

0 And did they show any effects of getting high?

A Tt’s normal when you high. I said when you smoke
weed, it’s normal when you high and don’t act different.

0 Right. So they were high?

A Yes.

0 Okay. So when this whoie conversation took place,
everybody was high?

A Yes.

Q And when you’re high, doesn’t that affect your
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ability to hear certain -- certain of the words being said?

A No.

] Well you hear everything?

A Yes.

0 And does -- does it affect your ability to retain and
remember everything that’s done and said?

A No.

0 Tt doesn't affect yours?

A Not weed, no.

Q What"

A I said, no. It's Just weed.

Q Okay. Well were you consuming any other substances?

A No.

0 Okay. Do you know if any of the others had prior to
this conversation or during this conversation? |

A No.

Q You don't know?

A I didn't see them do anything.

0 That's what I’m asking you. When you answer no, that
either it could be that they didn't or you don’t know if
they did.

A T don’t know if they did.

Q Okay. And, by -the way, this is the only conversation
that you claim you ever had with Moye regarding this murder;
is that right?

A Yes.

ATTY. FARVER: All right. I have no further
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questions at this time. I do object to thé
admiséion.. I think it’s —— it’s -- As it comes out,
it’s a very self-serving statement from Moye. He
distanced himself from iLhe whole process, and what it
really -~ Well it’s -— Well, one, it's hearsay. We
know that. Two, I realize it's being offered as a
statement against penal interest or will be offered
as a sﬁatement against penal interest. T don’t know
if those words have been used ?et. But —- but what I
ﬁhink is, when you're looking at these, because it's
a statement of an alleged coconspirater, I think the
more appropriate measure and where the prejudice is
to be found here is that it certainly would‘hot be
admissible as a statement from a coc&nspirator
because it's not in any way, shape, or form in
furtherance of the conspiracy. Aﬁd under those --
That’s -- Bnd that’s the prejudicial value of this.

Allowing it in under an exception for —-- against

penal interest where the man is obviously saying I

didn't do it. He doesn’t admit to having a gun. And
in fact, I think if the testimony is explored further
with this gentleman, which it was at the HPC, that it
would reflect that he makes -- He backs off. He
didn't want to participate. He didn't want anything
to do with the murder.- And it’s just -~ Again, it’'s
very, very self-serving under those circumstances. I

don’t think it has the reliability that’s necessary
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to put in a statement of this type.

THE COURT: Okay. First, the -- the Court would
have to make a finding of unavailability. I’li take
it that Mr. Moye’s attorney is not here.

ATTY. GARBARSKY: Ms. Papastavrés was contacted
this morning by the State. She indicated that she
would further advise her client to take the Fifth
Amendment-if in factrcalled as a witness in this
case, as what previously happened in the HPC hearing
with the similar factors. I indicated that the Court
at some point would take this up. I don’t know if
she’s still around, but she had indicated, as she had
befére, that she would not -- she would advise her
client to take the Fifth.

ATTY. FARVER: I accept that, your Honor. I --
T have no reason to believe -- But we would agree to

the non-availability. We don’t need to go through

. that.

THE COURT: All right. SolI mean my -~ My
belief is that Mr. Moye is in féct a codefendant with
Mr. Graham and that he’s represented by Ms.
Papastavrds in the Public Defender’s Office. There
is some authority to the affeét that perhaps the
person should be here to exercise the Fifth in
person; although, I have no reason to doubt that
either of you, as officers of the court, that Ms,

Papastavros represented at the HPC that was held,
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apparently involving Mr. Moye, that the Fifth
Amendment exercise was taken by Mr. Moye and
apparently accepted by the judge at the HPC, who was
not me. All right. So the Court will get beyond
that thep. So the Court will —-- Mr. Garbarsky, do
you wish to be heard in support of --

ATTY. GARBARSKY: Very briefly, your Honor.
Just in regards to 8-6 subsection 4, statements
against penal interest. The State needs to show the
time, the timing in which the statement was made.
These are factors that the Court considered.
Obviously, this was within a week of the murders. So
timeframe is relatively short. And the person to
whom it was made,.Mr. Moye, has indicated that he had
been a lifelong friend of Mr. Capers. He had known
him six plus years, hung out with him on .a daily
basis, knew him very well. Being the existence of
corroborating evidence, the Court has already heard,
as well as the jury, corroborating evidence that puts
Mr. Moye and Mr. Grahém and Mr. Coleman at the canal
1ine at the time of the homicide in very short
proximity, plus fleeing from the time of the
homicide. The Court, as well as the jury, also heard
information that all the individuals had access to
guns; and in fact, may have been armed on that very
occasion. And, C, the extent to which the statement

wag against the penal interest of a declarant, Mr.
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Moye not only implicated himself in a robbery by
saying we were going to, quote, stain the victim, Mr.
Benton, but also implicated himself in a felony
murder, because he was aware that individuals were
armed with firearms. He knew that there was a
likelihood that a death could result as a result of
this robbery. So he implicated himself in two
felonies, the robbery and the felony murder. And so
for all those reasons, I ask that the statement be
admitted under 8-6(4}.

THE COURT: All right. The Court has reviewed
the Connecticut Code of Evidence 8-~6(4), as well as
caselaw. State versus Azevedo, i78 Conn. App. 671,
cert was denied. State versus Camacho, 382
Connecticut 328. The Court will first find that Mr.
Moye, the declarant, is unavalilable based on the
representations of both counsel, with full. knowledge
of that —- of the case law in that regard. The Court
musﬁ consider the time the statement was made and the
person to whom the statement was made, the existence
of corroborating evidence in the case, the extent to
which the statement was againsﬁ the declarant’s penal

interest. The Court must consider all those factors

" and determine whether the totality of the

circumstances suggests the trustworthiness of the
statement. State versus Pierre, 277 Connecticut 42.

A fair reading of the statement viewed through the
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lens of common sense makes it abundantly cléar that
sta£ements attributed to Mr. Moye subject both he and
the defendant to criminal liability; to wit, a
conspiracy - or plan to_rob the victim. Mr. Graham --
The Court concludes that the statements afe
admissible under 8-6(4), State versus Azevedo, State
versus Camacho, State wversus Pierre. The declarant,
as I said, is unavailable. With regard to the
factors, the time that the statement was madé, it was
made only one week following the commission of the-
crime. The person to whom it was made, this witness,
who there’s evidence before the jury is a longtine
friend. They hung out together almost on a daily
basis, and the evidence demonstrates that Mr. Capers
is a person in whom based on their relationship would
be likely to confide in. In fact, the testimony is
that Mr. Moye ma@e Mr. Capers swear an oath not to
repeat the statement, and Mr. Capers testified he
told him, in Ffact, a confidence in return in terms of
corroboration of the evidence. There is the evidence
before the jgry with regard to the State’s exhibit,
the video, which shows all these individuals |
together. And the jury now knows through the
testimony, if they choose to accept it, from Mr.
Lowndes, that at least one of them, as far as the
jury knows at this point, was armed. In ferms of

penal interest, Azevedo indicates that whether a
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statement is against é declarant’s penal interest is
an objective inquiry of law rather than a subjective
analysis of the declarant’s personal legal knowledge.
Statements afe evaluated according to a reasonable
person’s standard. To the extent, if any, based on
Mr. Farver’s argument thaf it's self-serving, I don't
think it's self-serving. He -- he implicates himself
in a plan to rob the victim. The declarént’s, Mr.
Moye's statements abﬁut himself, even 1f thay were
neutral or even to some extent self-servant, they are
still admissible. Staﬁe versus Bryant, 202
Connecticut 676. And.the statement certainly intends
to incriminate Mr. Moye. State versus Bonds, 172
Connecticut. BApp. 108, cert denied. Okay.< So the
Court is going to overrule the objection for those
reasons. Okay. Anything else I need to take up
before the jury is summoned?

ATTY. GARBARSKY: WNothing from the State.

THE COURT: Mr. Farver, anything else?

'MR. FARVER: Not that I know of, your Honor.

THE COURT: Okay. Bring out the jury.

(The jury panel entered the courtroom. )

THE COURT: Welcome back, ladies and gentlemen;
Do counsel stipulate'to the presence of 12 jurors and
two alternates?

MR. GARBARSKY: Yes, your Honon.

" pHE COURT: Mr. Farver, do you stipulate to the
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presence --
MR. FARVER: Oh, yes, your Honor.
THE COURT: Okay. We’re ready to resume with
the evidence. Why don’t you go ahead, Mr. Garbarsky.
MR. GARBARSKY: Thank'you, your Honor.
CONTINUED DIRECT EXAMINATION BY ATTORNEY GARBARSKY:
Q Good afternoon, Mr. Capers.
A Good afternoon.
Q A couple of follow-up questions in regards to Mr,
Benton. Did you know the victim, Leandre Benton?
A Yeé.
8] How did you know him?
A T worked with him at Walmért.
Q Well when in relation to his —— to the homicide did
you work at Walmart with him?
Months before thaﬁ.
Months before that?
Yes.
And how long did you work with him at Walmart?

A few months, because I had stopped working there,

o RN EE o B - ©

Okay. As far as you know, did he continue working-
there after that?

n I think so.

Q Okay. Which Walmart was that?

2 In Hamden.

Q Ali right. Did you have any problems with Mr.

Benton?

A7T5




10
11
12
i3
14
15
16
17
-18
19
20
| 21
22
23

24

25

26

27

137

A No.

Q What -- what do they know him as? I mean what was
his nickname, if he had one?

A L.ee Bando.
Lee Bando?
Yes.

B-a-n-d-0?

= o - S &

Yes.

'Q Okay. Is that what you-would ¢all him or you'd call
him Leandre? How would you call him?

A Well we didn't really talk like that. So but I knew
him as T.ee Bando.

Q A1l right. And had you seen him around? Meaning,

‘| forget Walmart. But bhad you seen Mr. Benton arocund before

his murder in the Hamden area?

A Yes.

Q Where wculd he -- would you typiqally see him if you
saw him hanging around?

A The. store on Dixwell near -

O The store on Dixwell?

A Near Dudley.

0 Okay. And so on 78, you could look behind, State’s
78, wouldrthat be the one that’s labeled Saﬁmy‘s Grocery
Store or is it a different store?

A Yes. Sammy’s or —- Yeah, Sammy’s. Yeah, Sammy’ s.

Q Okay. That’s by Dudley and Dixwell; correct?

A Yeah.
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Q Okay. And sé when you’d see him in town, that’s
where he’'d be?

A Yes.

Q Would you ever see him hanging around the New Haven
part of town?

A No.

0 | Okay. Now at some point in time, Mr. Capers, did you
have a conversation with either Mr. Moye, Mr. Graham, or Mr.
Coleman about the murder?_

A Yes.

Q Okay. Bnd first I'm going to ask you about Mr. Moye.
Did you have a conversation with Mr. Moye about the murder?

A Yes. |

0 In relation to the murder, how long after did you

have a conversation with Mr. Moye?

A Like a week.

Q Okay. And where did that conversation take place?
A In a backyard.

6] Okay. I‘m going to ask you to keep your volce ﬁp.
A In a backyard.

Q A1l right. And whose backyard?

A His.

Q Where did he live at the time?
A Oon Lander Street.

0 Lander?

A | Yes.

Q Is it L-a-n-d-e-r?
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A Yes.

Q Okay. Who else was present for this conversation?

A Me and Fat.Cat. |

Q same Fat Cat that we were talking about before?

A Yes,

Q So just the thfee of you?

A Yes.

Q And_what were you guys doing when you were having
this conversation?

A Smoking.

0 Smoking what?

A Weed.

0 All right. And all three of you were smoking weed?

A Yes.

o} Okay. And how did the conversation come up? Can you
tell us? |

A He told me to say I swear on my son I wasn’t going to
say -~ say anything, and then I told him to swear he wasn’t

going to say'anything about something, and then we both

exchanged.

0

A

Q

A

Q

So YOu both swore an oath, so to speak?

Yeah.

-And he told you to swear on your son?

Yes.

Okay. And then at that point did he tell you what

happened the night or the afternoon that Leandre was

murdered?

A78




10
11
12
13
14
15
16
17
18
19
20
21

22

23 .

24

25

26

21

140

A Yes.

Q Can you tell the ladies and gentlemen-of the jury
what he said?

VA They’d seen him and -~ on Dudley.

0 I .got to stop you. Who seen him?

P8 The three of them. They’d seen him on Dudley, and
they approached him, and they was going to ask him -- They
was going to stain him. And they asked him was he SLB, and
he punched Brennan in his face, and he went to pull out the
gun and shoot him but it Jammed.

ATTY. FARVER: Your Honor, this is going into a
bi£ of‘narratiye. i think we have --— |
THE CQURT: Sustain the objection.

Q We’1l back up. You said they saw him on Dudley?

A Yes.

Q Did they say where on Dudley?

A At the bike trail.

Q By the bike trail?

A Yes.

0 And you said they were going to staip ~— Moye said

that they were going to stain him?

A Yes.

Q What does that mean?
A Rob,

Q That means rob?

A Yes.

Q Okay. You also said that they went up to him?

A79




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

141

A Yes.

Q And did you say Moye asked if they were 3LB?

A He was going to ask him was he was SLB.

0  ©Okay. Let mé ask you this, is SLB like an
affiliation or a part of town, like a group of people?

A Yes.

0 And were you aware whether Mr. Benton was part of
that SLB group?

A Yes,

Q Okay. And so what Mr. Moye told you was they were
going to ask him if he's S1LB?

A Yes.

9 Okay. And then what else did Mr. Moye fell you after

A He had punched Brennan in his face.

o] Who punched Brennan in the face?

A Leandre.

9] Okay. Did Mr. Moye say anything about -- Aside from
are you SLB, did they say anything elée to Mr. Benton? |

A No. |

Q Okay. And then at that point Leandre punched Mr.
Coleman in the face?

A Yes.

VQ Okay. Whét did Mr. Moye say happened next?

A Coleman had pulled out the’gun to shoot him but it

jammed, and then +he defendant had shot him.

0 Okay. g6 Mr. Coleman pulled out his own gun?
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A Yes.

0 But you said Mr. Moye said it jammed?

A Yes.

Q0  And then Mr. Moye said that the defendant pulled out
a gun?

A Yes.

Q - Did he say what gun he had?
A The .380.
Q The same .380 you were describing before for the

ladies and gentlemen of the jury?

A Yes.
Q and what did he say the defendant did ﬁith the gun?
A He shet him.
Q Shot Mr. Benton?
- A Yes.
Q Where?
A He said it had —- it went in his head and it came out

t+he front or it went in the front and came the side.

Q That's how he described it?

A Yes.

Q pid he describe one or those scenarios or as you sit
here vou’re not sure which one he 5aid?

A T'm not sure which one, but it was one of those.

Q Okay. 8o he said either it went in the front and
came out the side or came in the side and went out ther
front?

A Yeah.
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Q Is that safe to say?
A Yeah.
Q Okay. Did they tell you -- Did Mr. Moye tell you

what they did after the defendant shot Mr. Benton?

A No.
ATTY. GARBARSKY: Okay. €Can I just have a
moment?
THE COURT: Sure.
0 You had said that Mr. -- Mr. Moye said that Mr.

Coleman tried to shoot but his gun jammed. Did he say what
kind of guner. Colemén had?

3 The baby nine.

Q Okay. And is that the same gun that you had
previously said you saw Mr. Coleman withé

A Yes.

0 Okay. Did -~ And 1 apologize if I asked you this.

Did Mr. Moye say he had a gun?

A No.

Q He didn't say or he said he didn't haﬁe a gun?

A He didn't say 1f he had it.

0 He didn’t say one way or the other?

A Yeah.

Q pid you ask or did Mr. Moye tell you -- Withdraw that
guestion. Did Mr. Moye tell you if they took anything from
Mr. Benton?

A No.

Q Okay. When he told you this information, did you ask
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him any guestions about it?

A No.

Q You just sat there in silence and listened?

A He just -— Yeah. And he just kept saying that they
probably was going to.get caught.

ATTY. GARBARSKY: Okay. 1I'm sorry, your Honor.
Just another moment, please? |

THE COURT: Sure.

ATTY. GARBARSKY: No further questions.

THE COURT: Is there, Mr. Farver, anything we
need to take up at the moment or not?

ATTY, FARVER: If I ﬁay have, you know a few
minutes to just kind of organize, your Honor?

THE COURT: Okay. ‘ﬁll right. Ladies and
gentlemen, there’s something I need to take up
anyway. So, I'm sorry, but please step -into the jury
foom for just a few moments. Leave your notebooks
there.

(The jury panel exited the courtroom.)

THE COURT: All right. So, Mr. Farver, I don't
know whether you want some time now to go over your
notes. What do you meén? I'm not sure what it is
you want.

ATTY. lFARVElR: Well just a few minutes. But
T -— We can take it up right now if you want. First,
is the question of the pending charges.

THE COURT: Okay. -Since both of you have got,
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AGREEMENT CONGERNING PROSECUTION

Parties:

This agreement is entered into by Seth R. Garbiarsky, Senior Assistant State’s
Attorney for the Office of the State’s Attorney for the Judicial District of New Haven, on
behalf of the State of Connecticut (ha_re‘mafter the “State of Connecticut”), and Steven

Capers, who is the defendant in the cases of State:v. Steven Capers, and who Is

repfesented by Attorney John Bowdren.

Agreement: On the understandings specified below:

The State of Connecticut agrees to: (1) Upon Mr. Capets’ request, to provide

information regarding his cooperation pursuant to his agreement to any local, state, or
federal government agency in any matter or to any court in any proceeding. The State
will not make a specific sentence recommendation unless réquired to do so by the
Court. |

Mr. Capers agrees to: (1) truthfully disclose all information pertaining to his
cfiminal activities, and/or the criminal activities of others, as thése activities relate to

matters about which the State of Connecticut and any investigating police officer or

agency inquires of him; (2) truthfully testify before any investigatory grand jury, andfor at

any trial, retrial, or other court proceeding concerning such criminal activity when

requested to do so by the State of Connecticut. _ -
| Juucian Lid g U i gvan
UPERIOR COURT
FILED

FEB 2 0 2019

CHIEF CLERK'S OFFICE
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Understandings:

It is understood that this agreement contemplates the following criminal activities,
whether completed, attempted, or conspired: ﬁurder and robbery; and that it may
include any other criminal aciivities that may arise upon further Information and
Investigation. | |

It is understood that this is not an immunity agresment and that, in providing
information pursuant to this agreement, Mr. Gapers may be subject ta prosecution for
any applicable state criminal offense.

It is understood that the State of Connectlout, In fulfilling its obligations pursuant
to this agreement, makes no promises ot representations regarding the acfuai sentence
to be imposed, or the certainty of concurrent time. The disposition of such malters rests
entirely with the court. Mr. Capers understands that the charges for which he has
entered pleas, Violation of Probation, identity Theft 3 Degree, and Larceny 4" Degree,
cary a potential exposure of 3 years of incarceration. It is further understood that the
charges for which Mr. Capers has entered pleas encompass activities that he
participated on or about December 19" 2017 in the Town of Monrae.

It is understood that Mr. Capers is obligated pursuant to this agreement to at all
times give complete and truthful informatlon and testimony. In the event that the State
of Connecticut or a judge of the Superior Court reasonably determines that Mr. Capers
has given incomplete, false or misleading information, the agreement shall bscome null
.and vold and of no further effect, and Mr. Capers may be subject to prosecution of

petjury and/or any other applicable state criminal offense relating to the giving of such
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information. In the event that the agreement is rendered null and void, for any reason,
Mr. Capers understands that any information that he has provided pursuant to
agreement may be used against him in court and he agreeé to waive (1) any claim in
jaw that his statements conveying s_uch.information are subject to suppression, and (2)
any statutes of limitations defense.

It is understood that this contract embodies the entirety of the agreement
between the parties, and that any amendment of, or addition to, the terms hereof shall
be executed in writing and signed by the State of Connecticut, Mr. Capers, and his
attorney. By sigﬁing this agreement, Mr. Capers acknowledges that he has carefully
considered each of its provision, discussed each with hie counsel, and has no questions
or concerns relating to entering into the agreerﬁent.

Entered into on this, the 20th day of February, 2019.

~_—

Seth R, Garbarsky
Senior Assistant State’s Attorney

Steven Capers
Defendant
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AGREEMENT CONGERNING PROSECUTION

Parties:
This agreemént is entered Into by Seth R. Garbarsky, Senior Assistant State’s
Attorney for the Office of the State’s Aftarney fot the Judicial District of New Haven, on

behalf of the State of Connecticut (hereinafter the “State of Connecticut”), and Jalen

Bacote, who s the defendant In the cases of State V. ‘Jal'én Bacole, and who Is

represented by Attorney Samuel A. Greenberg.

Agreement: On the understandings speciﬁed below:

. The State of Conne’:cﬁcut agrees {o: (1‘) Upon Mr. Bacote's request, 10 provide
information regarding his cooperation pursuant to his agreement to any local, sgaté, or
federal government ageﬁcy in any matter or to any court in any proceeding. The State
will not make a spécific sentence recommendation unless required to do so by the
GCourt.

’ Mr. Bacote agrees to: (1) truthfully disclosé all inforrna’ti_on‘ pertaining to his
cr}minal activities, and/or the criminal activities of others, as these activities r'c-;late to
matters about which the State of Connecticut and any investigating police. officer or
agency inquires of him; (2) truthfully testify before any investlgatﬁry grand jury, and/or at
any trial, retrial, or ofher court proceeding concerning such criminal activity when

requested to do so by the State of Connecticut.
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‘Understandings:

It is understood that this agreemeni contemplates the following criminal activitles,
whether completed, attem;;ted, or cons-pired:' murder and robbery; and that it may
include any other criminal activities that may arise upon further information and
investigation.

lt is understood that thls is not an immunity aﬁreement and that, in providing |
information pursuant to this agreement, Mr. Bacote may be subject to prosecution for
any applicable state criminal offense.

it is understood that the State of Connecticut, in fulfiliing Its obligations pursuant
to this agreement, makes no promfses or re‘presentations regarding the actual sentence
to be imposed, or the certalnty of concurrent time. The disposition of such matters rasts
entirely with the court. M, Bacote understands that the charges for which he has
entered pleas, Violation of Probation aﬁd Larceny 4th begree, carry a potential
exposure of 3 years of incarceration. [t is further ﬁnderstood that the charges for which
Mr. Bacote has entered pleas encompass activities that he participated on or about
March 20", 2018 In the City of New Haven,

It is understood that Mr. Bacote is abligated pursuant to this agreement to.at all
times give compiete and trﬁthful information and testimony. In the event that the State
of Connecticut or a judge of the Superior Court reasqnably determines that Mr. Bacote
has given incomplete, false or misleading information, the agreement shall became null
and void and of no further effect, and Mr. Bacote méy be subject to prosacution of

perjury and/or any other applicable state criminal offense relating to the giving of such
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information. In the event that the agreement Is rendered null and void, for any reason,
Mr. Bacote understands that any information that he has provided pt.irsuant o |
agreement rﬁay be used against him in court and he agrees to waive (1) any clalm In

faw that his statements conveying stch ihformation are subject to suppression, and (2)
aﬁy statutes of limitations defense.

It is understood that this contract embodies the entirety of the agreement
between the parties, and tha:{ arly amendment of, or addition to, the terms'hereof shall
he executed in writing and signed by the State of Connecticut, Mr. Bacote, and his
attorney. By signlng this agreement, Mr. Bacote acknowledges that he has carefully
considered each of its provision, discussed each with his counsel, and has no questions
or éoncems relating to entering into the agréement.

Entered Inta on this, the 20th day of December, 2018.

Seth R. Garbarsky =
Senior Assistant State’s Attorney

Samuel A. Greenberg, Esti‘/ |
Attorney for the Defendant

Join Bacote
Defendant
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Defendant’s Objection to Caper’'s Agreement

09/25/19TR pp.2, 50-56

respect to at least one of the witnesses today, which
I've discussed with the marshals. Other than that,
anything I should take up?

ATTY. GARBARSKY: It would likely be two.of the
witnesses, Judge, and maybe I could just ask for a
brief recess and we could shuffle individuals and the
Court can excuse the jury.

THE COURT: Yes.

ATTY. FARVER: Your Honor, just to alert the
Court, I understand at least one of the witnesses
today, there’s a cooperation agreement. We -- I am
objecting to the offer of the entire agreement,rthe
written agreement. It’s I don’t believe that it’'s
evidence in this case, nor should it be. The fact
that there is a cooperation agreement I fully believe
is grounds that the State could inguire to and T
could inquire to, but I think as to -- to publish the
tefms of it, all it does is agree and forces the
State’s position that of course if this witness --—
that there -- It's almost an endorsement of the
State -- the witness is tgstifying truthfully. So at
what time you want to take up the arguments on it,
put I just want to alert the Court in advance.

THE COURT: All right. We’ll take that up when
the witness 1s called.

ATTY., FARVER: Right.

THE COQURT: And I would ask Mr. Garbarsky if

* * * * *
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this is Mr. Capers; is that right?

ATTY. GARBARSKYf Yes, your Honor.

TﬁE COURT: And he’s represénted by counsel?

ATTY. GARBARSKY: Attorney Bowdren is here, your |
Honor.

THE COURT: Counsei, do you want to step
forward, please?

ATTY. BOWDREN: Yes, your Honor.

THE COURT: Caﬁ you just go up to a microphone,
please?

ATTY. BOWDREN: Good morning, jour Honor.
Attorney John Bowdren with Jack 0’ Donnell’s Office.
I do in fact represent Steven Capers in a number of
matters.

THE COURT: &Ail right. My'suggestion would be
in the future, counsel, when you have a witness who
is testifying as a cooperating witness, that you

alert the Court if you plan not to be there during

the testimony. It’s not really a good practice to do

that.

ATTY. BOWDREﬁ: Certainly, your Honoxr.

THE COQURT: Okay. I understand there's a
written cooperation agreement; is that right?

ATTY, GARBARSKY: Yes, your Honor.

THE COURT: Okay. Can you have it marked for
identification, please? |

ATTY. GARBARSKY: It has been. It's State's 82.
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THE COURT: Okay. Can you show that to counsel?
Counsel, don't go anywhere. Take a look at that,
please. |

ATTY. BOWDREN: This is the nature of the
agreement as I understand it, your Honor.

THE COURT: All right. That’s the entirety of
the agreement belween your client, Mr. Capers, and
the State?

ATTY. BOWDREN: Yes.

THE COURT: There’s no other agreements?

ATTY. BOWDREN: No.

THE COURT: Okay. And you’ve gone over that
with Mr. Capers?

ATTY. BOWDREN: I have.

THE COURT: Okay. And that is?

ATTY. GARBARSKY: State's 82, your Honor.

THF, COURT: Okay. State's 82 for I.D. ALl

right. My understanding is that, Mr. Farver, if the

State attempts to offer that as a full exhibit, you

have an objection; is that correct?

ATTY. FARVER: Yes, sir.

THE COURT: And what is the nature of the
objection? |

ATTY. FARVER: I believe that it’s self-serving,
your Honor. I believe also that it tends to
indicate, it appears to, that the State is vouching

for the credibility of a witness when the language in
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it with regards to that he is required to tell the
truth. 1T think that circumstantially that it could
bé also —- it could be vouching that the State
believes in the testimony of the witness because he’s
only offering to help if he tells the truth. It’s
c¢learly then —-- takes an opinicn of the State whether
or not in their opinion this -- this witﬁess
testifies and tells the truth. And obviously, the
reality of that is that if the witness testifies the
way the State wants, well ﬁhen he’s —-- then the
opinion is he's telling the truth, and if he differs
from it, then maybe he’s not telling the truth, and
that’s when he becomes subject to perjury and
everything else. I think the fact that there is a
cooperation agreement can be explored by the State or
by the defense, but I don't think that the document
itself, because much of the language in it again

implies that the State believes that he’s being

truthful and would only offer his testimony if he’ s

truthful, and as a fact we know that ethically any
attorney only had -- can offer a witness if he knows
that he is ~- If he -- if he knows that the witness
is lying, he cannot offer that witness. So I think
it's redundant ir that effect, because of his ethical
opligations, and I wéuld never suggest that Attorney
Garbarsky would.do otherwise. I -- I've known him

for many years, and I believe that he is ethical. I
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don't question that. But I think that the use of the
actual document takes this all a step further, and if
not excluding the document itself, the paperwork,
that at least I think it should be redacted to remove
information about that. And there's not. a lot of law
on this. I know there’s a -- there’s a case that’s

discussing some of it that’s pending, that briefs are

out, but it hasn’t been ruled on so it's not -- So -~
We did find -- There is in Massachusetts, your Honor,
4 —-- There -— there, 20 Mass. Practice Evidence

Statute, 1104, third edition. It just references
the —-- again the process of -- Their practice is it
can't be offered initially until after cross-
examination, and then only if it is redacted to the
point of removing anything that this suggests that.
the prosecutor believes in his truthfulness or that
it’ s suggesting that'it’s only for truthfulness.
50 —=

THE COURT: Okay. I jusit want to clarify the
nature of your objectién. I think I understand what
you’ re saying, but maybe 1 don’t. So your objection
is to the actual document itself. You don’t claim
that the State is not entitled to explore the:nature
of the witness’s understanding of the cooperation
agreement., Your objection is to its admission in
written form as being cumulative, I guess.

ATTY. FARVER: It would be --
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THE COURT: 1Is that an accurate statement of
your =—-

ATTY. FARVER: Yes, your Honor.

THE COURT: Okay.

ATTY. FARVER: And I think it becomes —- And the
step further is I believe that it ends up appearing
to vouch for the credibility of the witness, and we
know that that’s not appropriate for any attorney to
do.

THE COURT: Okay. Well the -- the -- I don't
know if that directly answers my question. The
question is that your objection is to the written
document itself, not to the nature of the agreement
and the understanding between the State and the
defendant?

ATTY. FARVER: That's correct.

THE COURT: Okay. That’s all I want to make
sure I understand. Okay. So what's the State's
position?

ATTY. GARBARSKY: Your Honor, if the objection
is cumulative I don't agree with that because this is
the agreement. So.if anything, this speaks for
itself. It is a written agreement between the
parties, including Mr. Bowdren, as well as Mr. Capers
and the State of Connecficut. It was a clerk file.
1t has been filed with the Clerk's Office. It was

gone over on the record in great detail word by word
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by Judge Clifford. There was a transcript of that

proceeding. There is directive authority, not only
federal but also statewide, that allows these
agreements to be entered. Furthermore, I believe
there's a statute that passes, a week from yesterday,.
which requires all cooperators to enter into an
agreement with the State if and when they testify in
a state proceeding. So if anything, the legislature
is promotingltransparency in the system. It would be
one thing to require these agreements and then never
put them before a finder of fact. That’s seems
counterintuitive. The State -- And quite frankly, 1if
we’ re allowed to question a witness about the
agreement, and not offer the agreement, it almost
does the opposite. It seems like there's some kind
of untoward or some type of hidden agenda that the
State has, and I don’t agree with that. I think it
should be admitted.

THE COURT: Okay. So I don't know that the —-—
the statute ﬁhat you're referring to requires that
the document itself be before the jury. Certainly
the -—- the witness can be asked if it’s been placed
in writing, and it is -- it would be more for I.D. I
am going to sustain the objection at this point to
having it admitted as a full exhibit. Except, Mr;
Farver, if ~- I’m alerting you now. If there’s

something that occurs that opens the door to that
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being admitted as a full exhibit based on your crogs-
examination, then the Court’s ruling may be
revisited. So it will be marked for I.D. The State
will be allowed to inquire fully as to the contents
of the agreement and the understanding of the
witness. The document itself will be marked for I.D.
The Supreme Court in State versus Marquez at 330
Connecticut -- Excuse me. Marquez was the
Commissioner of Corrections. I believe that is 330
Connecticut 575. Suggests that ﬁhe witness be asked
leading questions about the nature of the witness’s
agreement with the State to include anticipated
charges, the maximﬁm and ﬁinimum penalties and so
forth and so on. So¢ again, Mr. Farver, I'm
sustaining the objection at this point. If something
happens during the examination that causes it to be
revisited, I‘m just alerting -- alerting you now.

ATTY. FARVER: T understahd, your Honor.

THE COURT: Okay. Are we ready to proceed?

ATTY. GARBARSKY: Yes, your Honor.

THF COURT: Bring out the jury.

(The jury panel entered the courtroomnm. )

PHE COURT: A1l right. Thank you for your
patience, folks. Do counsel stipulate to the
presence of 12 jurors and two alternates?

ATTY. GARBARSKY: Yes, your Honor.

ATTY. FARVER: Yes, your Honor.
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STEVEHN CAPERS,
having been first duly sworn, was examined and testified as
follows:
THE CQURT: All right. 8ir, do me a favor.
Pull that chair up and try to speak into that
microphone as loudly as you can. Go ahead, M;.
Garbarsky.
ATTY. GARBARSKY: Thank you; your Honorn.
DIRECT EXAMINATION BY ATTORNEY GARBARSKY:
Q Good afternocon, Mr. Capers.
A Géod afternoon.
Q I see that you are wearing that orange jumpsuit.
You’re incarcerated currently; is that right?
A Correct. - |
0 And you said you were at Cheshire Correctional?
A Yes.
Q Ts it true that you have a number of charges that are
éending here in the State of Connecticut?
A Yes.
Q And 1is it also true, six, that you have an attorney,
John Bowdren?
a Correct.
0 And is Mr. Bowdren present in court todayf
A Yes.
Q And if at any time you’d like to speak to Mr.
Bowdren, just ask the Court for a recess. Okay?

A Okay.
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Q Now is it true, Mr. Capers, that you entered into a
cooperation agreement with the State of Connecticut to
testify today?

A Yes.

ATTY. GARBARSKY: May I approach, your Honor?
PHE COURT: You may.

Qo Showing you what’s been marked for identification
purposes'as 82, State's 82. Do me a favor. Take your time-
and look through that document. : believe it’s three pages.
And let me know when you're done.

A Finished.

O All set?

A Yes.

Q Is that the agreement that yéu entered into with the
State of Connecticut?

A Yes.

Q Now did you go over this agréement with your attorney
before you entered into the agreement?

A Yes.

0 - Did you -—— I don’t peed to know what these questions
were, but if you had any questions, did you go over them,
and did your attorney answer those questions for you?

A Yes,

g And did you in fact sign this agreement béck in
February of 20197

A Yes.

Q and did you attorney sign the agreement as well?
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A Yes.

O And did I, as a representative of the State of
Connecticut, did I sign that agreement?

A Yes.

Q Mow at the time you entered into the-agreement, did
you also plead to some of the charges that you have pending
in this court?

A Yes.

0 And at fhe time, did a judge go over this agreement
with you on the record?

A Yes.

Q And it wasn't this judge; right?

A No.

0 It was Judge Clifford, upstairs?

A Yes.

Q Okay. And I’m going to read a couple of sections of
this, and juét tell me if this is your understanding of the
agreement. Okay?

A Yes.

Q Is it —-

ATTY. FARVER: Your =-- your Honor -—-
THE COURT: Is there an objection?
ATTY. FARVER: Yes, your Honox.

THE COURT: Overruled. Go ahead.

Q Is it your understanding, Mr. Capers, that the Stater
of Connecticut agrees upoﬁ your request to provide

information regarding your cooperation to the agreement to
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any local, state, or federal government agency in any matter
or to any court in any proceedings?

A $es.

o} Okay. Is it your understanding that you, Mr. Capers,
agrees to; one, truthfully disclose all information
pertaining to youx ériminal activities and the_criminal
activities of others as those activities rélate to matters
which the State of Connecticut and any investigating police
officer or agency asks you?

A Yes.

0 Two, truthfully testify before any investigatory
Grand Jury and/or any trial, retrial, or other court
proceeding concerning such activity when requested to do so
by the State of Connecticut?

A Yes.

Q Tt's further understood that this is not an immunity
agreement, and that in providing information purssant to the
agreement you, Mr., Capers, may be subject to prosecution for
any applicable state or criminal offense?

A Yes.

Q Do you unders?and that?

A Yes.

0 Is it also your understanding that the State of
Connecticut in fulfilling its obligation makes no promises
or representaﬁions regarding the actual sentence to be
impoged upon you or the certainty of concurrent time? Do

you understand that? .
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A Yes.

0 And that dispositioning or the dispositioning of your
cases is entirely to the Court, meaning thé'judge?

A Yes. |

A Do you understand that?

A Yes. |

Q All right. And you understand that the éharges that

you entered pleas, a violation of probation, identity theft

'in the third degree, and larceny in the fourth degree carry

a potential exposure of three years of incarceration? Do
you understand that?

A Yes.

0 That you could be sentenced up to three years for
those particular offenses that you pled guilty to?

A Yes.

4] And it’s further understood that the charges that you
entered guilty pleas involve activities that you |
participated in on December 19, 2017 in the Town of‘Monroe?

A Yes.

Q Tt’s further understood that Mr. Capers, meaning
yourself, 1s obligated pursuant to the agreement to give
complete and truthful information and testimony at all
times. Do you understand that?

A Yes.

Q And in the event the State of Connecticut or a judge
of the Superior Court reasonably determines that you have

not given -- or that -- sorry -- you have given complete --
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incomplete, false, or misleading information, this agreement
pecomes null and void and of no further effect?

A Yes.

ATTY. FARVER: Your Honor, may I again cbject at
this point?

THE COURT: You may. Grounds for the objection?

ATTY. FARVER: Well I think what we’re doing
here is exactly what we just argued outside the
presence of the jury.
| THE COURT: Okay. I disagree. Overruled.

Q And further, Mr. Capetrs, in the event that this
agreement is rendered gull and void for any reason, you -
understand that any information that you had prévided
pursuant to the agreement may be used agalnst you in court.
Do you understand that?

A Yes.

Q And you also agree t0£ one, waive any claim of law
tha£ the statements that have such information are subject
to suppression. Do you understand that?

A Yes.

Q And; two, you also walve any statute of limitation
defenses. Did you understand that?

A Yes.

Q And finally, I think we went over this, but by
signing the agreement you acknowledge that you’ve carefully
considered each of the provisions. You’ve discussed them

with counsel, and you had no further questions or concerns
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about entering into the agreement?

A No.

Q Okay. Now, Mr. Capers, you're locked up now. Was
there a point in time that you would spend time hanging out
in the Hamden, Newhallville, New Haven area?

A Yes.

Q When was that?

A Before I was locked up. Like 2017 and before that.

0 Okay. So it was starting maybe £wo years ago and
then before that for a while?

A Yes.

0 All right. And when --

THE COURT: Ali right. Just a second, Mr.
Garbarsky. Mr. Capers, pull your chair up to that
microphone. Go ahead.

Q And when you were hanging out inAthat area, Mr,
Capers, was there a particular area or street, you know
streets or something, that you could tell us where you guys
would hang out?

A  In the Ville, Bassett, Shelton, Read, Starr.

0 Okay. And Starr, you said?

A Yeah.

Q Is that a street?

A Yes.

Q And you said in the Ville. And just so we’re clear,
what’s the Ville?

A Newhallville.
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him any questions about it?

A No.

Q You just sat there in silence and listened?

i He just -- Yeah. And he just kept saying that they
probably was going to get céught.

ATTY. GARBARSKY: Okay. 1I'm sorry, your Honor.
Just another moment, please?

THE COURT: Sure.

ATTY. GARBARSKY: No further guestions.

lTHE COURT: Is there, Mr. Farver, anything we
need to take up at the_moment or not?

ATTY. FARVER: If I may have, you know a few
minutes to just kind of organize, your Honor?

THE COURT: Okay. All right. Ladies and
gentlemen, there’s something I need to take up
anyway. So, I'm sorry, but please step into the jury
room for just a few moments. Leave your notebooks
there,

(The jury panel exited the courtroom.)

THE COURT: All right. So, Mr. Farver, I don't
know whether you want some time now to go over your
notes. What do you mean? TI'm noé sure what 1t is
you want.

ATTY. FARVER: Well Jjust a few minutes. But .

I -~ We can take it up right now if you want. First,
is the question of the pending charges.

THE COURT: Okay. Since both of you have got,
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and I don’t, the paperwork on that. .Can you just go
thfough, Mr. Farver, what it is you’ve got there in
terms of pending cases, dates, and so . forth, and
jurisdictions and so forth.

ATTY. FARVER: It might be easier if just hand
you what the State had produced. This is —-

THE COURT: All right. All right.

MR. FARVER: That’s what he planned to do, T
don't know which counts, but there’s the two. The
larceny four and the --

THE COURT: Mr. Farver, what are the —- The
things that axe highlighted, what —- what is that?

MR. FARVER: That -- Those are -- We’re not --
It’s just the one page is what we’re‘concerned with,
your Honor. Well the other that’s flagged, that's
the VOP.

THE COURT: Well why —— I -- Why don’t we do
this. Here, let me hand that back to you. -Why don’t
you just tell me what it is you want to ask about,
and get in front of a microphone. I'm sorry.

ATTY. FARVER: Your Honor, the disclosure from
the State reflected that this gentleman was arrested
on January 26 of 2018 by Monroe Police Department.

THE COURT: I'm sorry. 18 or 197 |

MR. FARVER: 18.

THE COURT: I'm sorry. Go ahead.

MR. FARVER: On 15 separate counts. The first
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two are —-- were misdemeanors, criminal impersonation.
The third and fourth were payment -- payment card
fraud, A misdemeanors. The next group are two more
counts -— two counts of credit card fraud, A
misdemeanors. Thén two counts of payment -- credit
card theft again, felony B. A burglary three for two
counts, being D felonies. Criminal trespass, a
misdemeanor B, and identity theft two counts, which
were D felonies, and then two larceny fours, which
are misdemeanors A. BAnd my —-

THE COURT: Well hang on. So the counts to
which, Mr. Garbarsky, the witness has entered pleas
to arise out of which —- what juriséiction?

ATTY. GARBBRSKY: Monroe. It’s a larceny fourth
and'I.D. theft third, and I believe there was a sub
filed. |

THElCOURT: Larceny fourth and?

MR. GARBARSKY: Identity theft third.

THE COURT: All right. So that was my next
guestion. So these, Monroe. And I'm sorry, I don’t
know this. Goes to what court?

ATTY. FARVER: It was transferred I believe --

ATTY. BOWDREN: Bridgeport.

ATTY. FARVER: =-- to New Haven.

BTTY. BOWDREN: Bridgeport, your Honor.
THE COURT: All right. 8o originally they go to

Bridgeport, but then they all got transferred here?
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ATTY. BOWbREN: Correct.,

THE COURT: All right. So the cases would have
been pending in Bridgeport. They then got
transferred to Mew Haven. Handled here in part A or’
handled in the GA?

ATTY. GARBARSKY: Handled here in Part A in
conjunction with the cooperation agreement, your
Honor.

THE COURT: All right. So as was part of the
cooperation agreement. The 15 counts he had been
facing, a substitute Information was filed charging
two counts; is that accurate?

ATTY. GARBARSKY: In addition to the VOP, yes.

THE COURT: -In addition to the VOP.

APTY. GARBARSKY: And con that Monroe file, ves,
the two counts. |

THE COURT: All right. So and I'm not going to
do this math, Mr. Farver. So I'm sure you probably
did. He went from facing whatever the maximum
possible penalties would have been on all those
counts, 15, to now facing, as 1 understand the
testimdny, three years.

ATTY. FARVER: Correct.

THE COURT:; Okay. So what is it exactly do
you ~- that you want to ask about?

ATTY. FARVER: The —-

THE COURT: The -— the original 15 counts, which
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apparently no longer exist because a sub Info was
filed. T mean certainly, in fact, that there had
been 15 counts and there are now only three, and he
had been facing whatever that added to and then now
he's facing three, that's all fair game. But I mean
other than that what else --

ATTY. FARVER: It was —-— You know, that there
was originally 15 counts.

THE COURT: Right.

ATTY. FARVER: Plus the VOP.

THE COURT: Right. |

ATTY. FARVER: That I would be askiné to be able
to reference what they were.

THE COURT: All right. -

ATTY..FARVER: Even the misdemeanor ones that
involve —-- Not the -- not the criminal trespass by
name, but the others 1 think 1 can inqguire to by
name. Again, because they go to his credibility.
They go to his honesty. Fraud always goes to
honesty, and larceny goes to honestly. Theft goes to
honesty. I think that would be -- Burglary goes to
honesty. So just every'pne of these charges except
for the criminal trespass. I don’t need to name that
one.

THE COURT: ALl right. So I don’t -- T don't
want to conflate, you know, different -- the legal

concepts here. So obviously where you know there was
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a conviction with a regard to a crime of what we
generally call dishonesty. The fact of conviction
certainly is admissible, and if there had been, I
suppose, a conviction on & misdemeanor, the facts,
not the conviction, but the fact related to the
underlying offense under State versus Martin, the
witness can be asked about. But in a situation
though when there is no conviction, I -- I don’t know
that -- Well I'm not certain what it is you want to
ask about.

ATTY. FARVER: Again, I --

THE COURT: So I don’t know how far you want to
take this, I guess, I will say.

ATPY. FARVER: I wasn't going to go into the
actual describing circumsténces, no.

THE COURT: Okay.

ATTY. FARVER: That was not -- I was just —-— I
was going to just, what they are and what the chargyges
were. I was not intending to -- to try to then
inquire into =--

THE COURT: All right. In the absence of a —-
in the absence of a conviction, what is the relevance
of what the name of the charges were?

ATTY. FARVER; Well again, until the stage is
set that there’s a sub Info, which I was not aware
that tﬁere was a sub Info. I thought he pled to

two -— two counts plus the VOP, and that thé
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remaining were still pending. 350 that’s news to me.
If those are now subbed down and he’s not going to be
charged at all, I think that that should have been
part of -- well brough out. Tt’s not stated anywhere
in the cooperation agreement.

THE COURT: Right. As I said, +hat's all fair
game. I think I started out this by saying that. BSo
but my question is, what is it specifically you want
to ask about the --

ATTY. FARVER: I want to ask if he was charged
with credit card theft. I want to ask if he was
charged with burglary third.

THE COURT: Let me do this this way.

ATTY. FARVER: Yep.

THE COURT: Mr. Garbarsky, what’s your pésition
on what does he -—- what he wants to do?

ATTY. GARBARSKY: I agree with almost everything
that Mr. Farver wants to do. I think he’s well
within his right to say you were charged with 15 and
now it’s down to three and the crimes of moral
turpitude. My only hesitation or my only objection
is thé naming offenses.that he’s not been convicted
of for the mere pretense of saying that they were
moral turpitude crimes. He's not been charged with
those crimes as of now. ‘He's not been convicted of
those crimes, and he didn't even plead tp those

crimes. So I think he's well within his right to
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talk about how many there were and how they were

reduced down, and you were facing 60 years and now

it’s down to three years. I think that’s all grist
for the mill, to quote another judge here. But I
don't 5elieve he can name crimes for which he’s not
been convicted.

THE COURT: Basically, Mr. Farver, that's my --

. my -— My issue is, you could certainly ask him you

were originally charged with 15 offenses, including
however how many felonies there were, how many
miédemeanqrs there were. But to name them, what is
the probative value of naming them when he has not
been convicted of them? And that’s my -- my
guestion.

ATTY. FARVER: Well again, because this is a

situation where he’s a cooperating witness. I think

‘that it goes more to -~

THE COURT: But lef me ask -- do it this way.

ATTY. FARVER: It’s —-

THE COURT: What are you going to be able to
argue from if those names come -in? What is it you
think about that you think you’re going to be able to
argue to the jury in connection with those names?

ATTY. FARVER: His dishonesty.

THE COURT: But based on what?

ATTY. FARVER: Well based -——

THE COURT: He hasn’t ~-- he hasn’t been
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convicted of it.
ATTY. FARVER: But I think then I could argue
that -- that what a sweet deal. I mean there --

THE COURT: You can certainly argue what a sweet

deal --

ATTY. FARVER: And but it’'s --

THEF COURT: -~ when his 15 got reduced to three,
but you don’t -- You're not answering my question.

3o in other words, if he has not been convicted of
those offenses, how 1s 1t relevant to argue to the
jury that he committed -- You' re going to essentially
argue that he was charged and therefqre was convicted
of those. |

ATTY. FARVER: I think it --

THE COURT: That doesn’t —-- Basing the argument
you' re makiﬁg, that well he’s —- he’s -— these
names ~— these named offenses for which he was not

convicted mean he is dishonest without the benefit of
a conviction.

ATTY. FARVER: Well it’s both -- I think itfs ——
More, it’s to the -- the sweetness of the deal. But
these are —— these are charges for which, as the
gtate indicated, he was facing over 60 years.

THE COURT: Mr. Farver, maybe I'm not making
myself clear. Okay. TI'm == I'm agreeing that you
should be able to indicate that he had been facing 15

counts. He had been facing whatever the ~- the
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number of felonies they were, how many misdemeanors,

the maximum possible penalty on each he could have
received and so forth. The simple issue right now is
what is the relevance of naming those when those —-
naming them? That’s the guestion. What do you think
you're going to be able to argue from evidence of
their names to the jury as to what the name --—
putting asidé you’ re going to be able to argue he had
much more exposure earlier and had other felony
charges pending earlier than he does now. That you
could certainly argue. The limited issue right now
is the names of those offenses. What is the
relevance of the names?

ATTY.-FARVER: I believe that the relevance of
the names goes to the cooperation agreement’s
contents, and that this is what’s part and parcel of
it.

THE COURT: Okay. The objection is sustained.
So to that portion of whaﬁ it is you want to do.

ATTY., FARVER: So and just so T understand the
Court then, I will be able to say there were i5
charges?

THE COURT: Absolutely.

ATTY. FARVER: I will be able to say that it’s
now been reduced from fhose 15 to two of which --

THE COURT: .Actually, three.

ATTY. FARVER: Well the VOP is a 16%® charge.

A118




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

154

It’s a separate case. So it --

THE COURT: Okay. All right. Go ahead.

ATTY. FARVER: So and T can -- Obviously I can
inquire to the VOP, and then I would not -— Again,
I'm not planning on going into de?ails, your Honor.
Thatt"s --

THE COURT: Okay.

felony as well. BSo it's two felonies he pled out to.
And just to the fact -- And I can name those then --

THE COURT: Absolutely.

ATTY. FARVER: -—- as felonies?

THE COURT: Yep.

ATTY, FARVER: A1l right.

THE COURT: He's been éonvicted of those.
The -- You can -— you can also inquire about the fact
that he had —- you know, did he have four or five
pending felony charges where he was facing whatever
he was facing, maximum -- I méan you can go through
31l that. The only issue is the names. |

ATTY. FARVER: All right. No, I understand the
Court's ruling. I just want to be sure..

THE COURT: Okay. All right. Anything else?

ATTY. GARBARSKY: No, your Honor.

ATTY. FARVER: Not on this, no.

THE COURT: Okay. But on anything -else?

ATTY. FARVER: ©Not -- If I could have a few
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minutes to organize before I start the cross? 1
would -—— I would appreciate the Court’s indulgence.
THE COURT: Okay. Recess, five -- five minutes.
Okay.
(Whereupon a brief recess was taken.)
THE COURT: Geood afternoon. Thank you, marshal;
All right. Okay. Mr. Farver, are you all set?
ATTY. FARVER: Yes, your Honor.
THE COURT: Okay. Bring out the jury.
{The jury panel entered the courtroom.)
THE COQURT: Do counsel stipulate to 12 jurors
and two alternates? |
ATTY. GARBARSKY: Yes, your Honor.
ATTY. FARVER: Yes, your Honor.
THE COURT: Okay. We're ready to proceed with
the cross-examination. Mr. Farver.
ATTY., FARVER: Thank you.
CROSS-EXAMINATION BY ATTORNEY FARVER:
Q Mr., Capers, =-- |
A Yes,
Q ~-- you have been interviewed a number of times by law
enforcement officials now about this case, haven’t you?
A Yes.
0 Do jou recall how many times, perhaps?
A Twice.

Only twice?

N @

Yes.
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¢ Have you had interviews with any of the inspectors
from the State's Attorney's Office?

A Yes.

0 How many times have you had interviews with
inspectors from the State's Attorney's Office?

A Twice.

Q And have you had interviews Qith any of the State's
Attorney's, whether it be Mr, Garbarsky, Mr. Reed, or anyone
else who represent themselves aé an Assistant or Senior
Assistant State's Attorney?

A Yes.

0 Bnd how many times have you had oécasion to meet with
them?

A Aboutl twice.

4] Okay. And all of this started on January 26 of 2018,
didn't it?

A Yes.

Q ,while you were sitting in the Monroe Police.
Department; correct? |

A Yes.

o and you had been picked up on a number of offenses;
is that corréct?

A Correct.

0 Ultimately, you were being charged with 15 different
ﬁffenseé; is that correct?

A Correct.

Q Plus a violation of probation?
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Correct.
For which you owed additional time?

Yes.

c om0 ¥

Do you remember how much additional time you owed on
the violation of probation, sir?

A No, I'm not sure.

] Was it three years?

A Yeah. Three.

Q Okay. And émongst these 15 charges, a number of them
were felonies, Qere they not?

A Yes.

Q And by the way, you know that with felonies there’s
enhanced punishment levels over misdemeanors; right?

A Yes.

Q So you'd been charged with, one, two, three, four,
five -~ Six of those were —-— 15 were felonies; is that
correct?

A Corrgct.

Q So you knew ultimately thaf you were facing a risk of
over 60 years of incarcération, weren’'t you?

iy T didn't know it was 60 years,'no.

0 Well since that time you’ve had an -- you've had an
attorney?
A Yes.

o} And you've discussed it with him?
A Yes.
Q

And you discussed the cooperation agreement with him?
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A Yes.
Q And in the course of that —- That -cooperation
agreement, by the way, you --— T think you indicated you

ended up pleading only to the violation of probation and to
a larceny four and an identity theft, which are both |
felonies; right?

A Yes.

Q With a cap of three years; is that correct?

A Yes.

Q Instead of —- And you knew that you could have peen
facing, you discussed with your attorney, over 60 years?

ATTY. GARBARSKY: I'd object as to what he
discussed with his attorney. That's attorney,
client -~

THE COURT: Overruled.

0 Well do you know that ybu were facing over —-
potentially over 60 years of incarceration?

A No.

Q How much time did you think you were facing bf
incarceration?

A T don’t know how many years I was facing.

0 Well yéu were willing to take three and you didn't
xnow that you could have gotten less oOr more? Is that what
you are trying to tell us?

A Yes.

0 So you just picked three out —— out of the air and

said, okay, I'll take that? And that’s -- By the way, that
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is a cap; is that right?

A Yes.

Q Which means that you could get less, isn’t it? Is
that your understanding?

A Yes.

Q You could walk away potentially with zero time to
gserve, couldn’t you?

A Yes.

0 So there was -- there was quite an incentive for you
to enter into this agrgement, wasn’t there?

A Yes.

o] The cooperation agrcement.

]

Yes.
Q It’s very self-serving, isn’t it?
A What do you mean?

Q Well I mean it's in your best interest, isn’t it, all
the way around?

A Yes.

o] Ckay. Let me ask you. fou gsaid you didn't know it
was over 60. Did you know you had the potential for double
digits? |

A. Yes.

0 Did you know that it could have been over 307

Yes.

=]

Q Over 407
A

I don’t -- I told you already I don’t know how many

years --
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Q But you knew —-
A —- it could have been.
| Q But you knew it could have been over 30 years, and
now you’re walking away with a deal for three or maybe none;
right?
A  Right.
Q Now and this all étarted, as you said, when you were

already arrested and incarcerated; right?

A Yes.
o] So when you allegedly went to —— I think you said it
was Goodrich and near -- turned onto Saint Mary's to pick

up, you say, these three individuals, you didn't report that
afterwards to the police, did you, until January 2018; 1is
that right?

A - Correct.

Q You didn't ¢go in November and call them, did you?

A No.

© By the way, you had been approached on the street by
the police shortly after that murder, hadn’t you? You
didn't stop?

A No, I didn't get approached by the police about ﬁhat
murder after.

o] Weren’t -- weren't you approached about a .380?.

A T didn't get approached by no police aftef that.

Q And so your decision -- By the way, when you were
picked up by the Monroe police, they didn't ask you any

questions initially about -- about knowing anything about a
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murder, did they?
A No.
Q You volunteered that?
A Yeah.

0 Because you were trying to get yourself bonded out;

A I bonded out.

Q You were trying to get yourself bonded out, weren’t
you?

A No. I had already spoke to the bondsman after I got
processed. He said he would be there at 4:00. I spoke to
them about 12:00.

Q And you spoke to the police at midnight?

A I spoke to the police after 1 bonded ocut. When I was

) leaving, he was there for me.

0] Well you didn't walk out the door, did you? You

didn't have the bond paper signed, did you?

A Yes.-

Q Before the police arrived?

A Yes.

Qr Before you spoke to Monroe police?

A Yes.

Q And before -- And didn't you also then -- Hamden

police were summoned?
A Hamden police came, but I was already bonded out from
my -- We were already leaving, and the Hamden police was

waiting for me.
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Q So they took you into the interview room: right?

A Yes.

0 Same interview room that Monroe police had been in
with you?

A fes.

Q And by the way, wasn’t Monroe police in that first
interview with you?

A Yes.

g And didn't you end up subsequently going.to Hamden
and being re-interviewed?

A 1 didn't go to Hamden.

0 ©h, it’s just two interviews in -- in the Monroe

Police Department?

A Yes.

0 Okay. One was by the Monroe detective primarily?
A Yes.

Q and the second was then by Detective Crawford?

A Yes. |

Q All right. And do you know about how long those.
interviews lasted? Well let --

A Like 20, 30 minutes.

0O Let’s see -—- And let me see. Yqu also while you were
at the Monroe Police Department, trying to offer evidence on

some other offenses that you knew about out on the street?

A Yes.
Q Yes?
A Yes.
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Q Do you remember how many other offenses that you knew
about that you were trying to get infofmation?

A One.

Q Just one. And you said that, I believe originally, -
that you had known Mr. Graham, and you didn't know him as
well as Mr. Coleman or Mr. Moye; right?

A No.

Q And you’d known him maybe a year or two before this?

A Yeah.

Q And I think at that pdint in time you said you maybe
met with him about 20 times in that year or two years?

A Yeah. |

Q You weren't close friends?

A No.

Q You weren't being loyal to him, were you? He wasn't
your close friend?

A No.

Q Now again, you said you -- I think you gaid you
weren't certain of the time that you were contacted for this
ride; right?

A Right.

Q But you believe -- Had it already -- The sun had
already gone down?

A it was —-- The sun —- I£ wasn’t sunny, but the light
was still low, like dusk.

0 Well we know -- Well maybe we don’t know it. But as

the sun drops below the horizon, there's still some
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sunlight; right?

A Yes.

Q So do you recall whether the sun had already dropped
below the horizon when you got the call or do you think itr
was still up in the air?

A I don’t the remember the exact --

g I’'m not saying it was pitch black.

A It was -- I don't remember it exact, 1f it was above
or below the horizon. I wasn’t paying attention. I just
know the sky was light blue still. It wasn’t dark.

Q0 It wasn't completely dark?

A Yes.

0 Okay. And you said that after the call it tock you
15, 20 minutes to -- to drive to Goodrich Street?

A Yes.

] And by the time you reached Goodrich Street do you

‘I recall what the lighting conditions were?

A Still the same.

Q Well 15 to 20 minutes later they were the same; when
it’s dusk?

A It wasn’'t dark. It was --

0 Well were the street lights weren't on?

A No.

Q The street lights Wgren't on yet?

A I don’t think so.

Q Well you indicated -- You estimated that the time of

day, I thought you said, when you got the call, was
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Defendant’s Objection to Bacote’s Agreement

09/26/19TR pp 37-38 37

JALEN BACOTE,
of New Haven, Connecticut, having been first duly sworn, was
examined and testified as follows:

THE COURT: Okay. Mr. Bacote, do me a favof.
Pull your chair way up to that microphone and speak
into that microphone. Okay. Thank you. Ail right.
Go ahead. ‘Yep. Okay. Ladies and gentlemen, there
is one matter that I need to take up. I promise,
very briefly. Just step into the jury room.

(The jury panel exited the courtroom.)

THE COURT: All right. My understanding is that
the witness is represented by counsel. Counsel, just
identify yourself.

ATTY. GREENBERG: That’s right, your Honor. My
name is Attorney Sam Greenbérg. I'm a public
defender in New Haven.

THE COURT: All right. Mr. Greenberg, thank you
for appearing. My understanding is that the witness
is here pursuant to a cooperation agreement; is. that
right?

ATTY. GREENBERG: That’s my understanding. Yes.

THE COURT: All right. Mf. Garbarsky, are you
going to be marking that for identification?

ATTY. GARBARSKY: It’s already marked,

‘although -~ Yep. It’s already marked, Judge. It’s
81 for I.D.

THE COURT: All right. Attorney Greenberyg, just
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take a look at State’s 81, I believe he just said,
for I.D., and I want you-to acknowledge that that is
the entirety of the agreement between the defendant
and the State in connection with his testimony here
today.

ATTY. GREENBERG: It is, your Honor.

THE COURT: All right. And there have been no
other agreements made between the defendant and the
State other than the cooperation agreement that you
have identified?

ATTY. GREENBERG: Not to my knowledge.

THE COURT: Well you’re the only one who would
have the knowledge. So that’s why I'm asking you.
ATTY. GREENBERG;' I have no knowledge of

anything else. This -- this is the agreement.

THE COURT: So that’s the entirety of the
agreement; is that right?

ATTY. GREENBERG: That's right.

THE COURT: Okay. Okay. Thank you. You can
have a seat and we can proéeed.

ATTY. FARVER: Again, your Honor, I would make
the same objection to the actual-paperwork.

THE COURT: I assume you have the same objection
with the same ruling. Coriect. Okay. Go ahead.

{The jury panel entered the courtroom. )

THE COURT: Thank you, folks. Do counsel

stipulate to 12 jurors and two alternates?
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09/26/19TR pp. 39-46 39

ATTY. GARBARSKY: Yes, your Honor.
ATTY. FARVER: Yes, your Honor.
THE COURT: Okay. Mr. Garbarsky, go ahead.
ATTY. GARBARSKY: Thank you.
DIRECT EXAMINATION BY ATTORNEY GARBARSKY:

0. Good morning, Mr. Bacote.

A Good morning.

Q How are you today?

A Fine. How are you?

Q I'm doing well. vThank you for asking. But I'm going
to stand way back here. All right. I want to make sure the
jury can hear you. So you got to speak up, and to the
extent you can, speak right into the microphone. QOkay.

A Yeah. 7 |

THE COURT: Okay. Now pull that Chairlup even
more, Mr. Bacote. There you go. All right.

8] Bll right. Mr. Bacote,.in 2017 or thereabouts, where
werae you living? |

A 40 Carmeél Street.

.Aﬁd where was that?
In the Tre.

All right.

R o B

In Néw Haven, Connecticut.

Qr Okay. So when you say the Tre, is that é particular
neighborhood in the City of New Haven?

A Yeah.

Q Okay. And what area does that encompass, meaning
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what streets or what have you?

A What streets are considered that area?

g . Yeah.

A  Whalley, the street I just named. A lot of streets.

Q Okay. So Carmel, Whalley? 1In that general area?

B Yeah.

Q All right. And how long were you living in the Tre
for?

A I don’t remember.

0 A couple of yearsé Ten years? More?

A Almost a -- almost a year.

8] Okay. And when you were living in the Tre —ﬂ'Wéll
let me ask you this. Did you know someone name Robbilie Moye?

A Yeah.

o) Is that someone that you were friendly with?

A Yeah.

Q And how did you know Mr. Moye?

A We grew up around each other.

O You grew up around each other?

A Uh-huh.

0 And where was that? In the Tre?

A No. In the Ville.

Q in the Ville?

A Yeah.

Q And so just tell the ladies and gentlemen of the jury
what -- what the Ville is? What’s that area?

A It’s another neighborhood like the Tre. Just a
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different part of town.

Q Can you give us a couple of streets that are in the

Ville that are kind of well known?

A Shelton, Division, Dixwell.

Q Okay. And so you grew up with Mr. Moye from the

A Yeah.
0] And what would you call him?

A Robbie.

Q All right. And what do they call you? What was your

nickname?
A Chop.
Q Chop, C-h-o-p?

A Yeah.

Q Okay. How about Brennan Coleman, did you know him?

A Yeah.

Q What did you call him?

A B Rock.

9] And how did yourknow Mr. Coleman?

A Same way I knew Robbie, Robert Moye.
o] Okay. T'm sorry?

A Same way I knew Robert.

Q So did you grow up in Newhallville with Mr,

as well?
A Yeah.
0 And he was known as B Rock?

A Yeah.

Coleman
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¢ - And how about James Graham, do you'know James Graham?

A Yeah.

Q0 What did you call James Graham?

A Crazy J.

0 How did you know James Gréham?

A The same way I knew the other two.
0 Growing up in Newhallville?

A Yes,

Q Okay. Is James Graham here today?
A Yes.
Q Can you tell us where he's sittiné and something he’s
wearing?
A He’s sitting right there with the blue, button down
shirt. |
ATTY. GARBARSK?: May the record reflect the
Iwitness has identified the defendant?
THE COURT: It may.
Q Now; Mr. Bacote, you’re here subject to a subpoena
from the State of Connecticut; correct?
by Uh-huh.
0 And you just have to say yes or no. Sorry.
A Yes.
Q All right. And you entered into a cooperation
agreement with the State of Connecticut?
A Yes.
Q And you have an attorney representing you on your

charges that you have before the Court; is that correct?
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A Yes.

Q And your attorney is Sam Greenberg?

A Yes.

Q And he’s in this courtroom right now seated over
there; correct?

A Yesd.

Q Okay. And the agreement thét you’ ve entered into —-—

ATTY. GARBARSKY: May I approach, your Honor,
first?
THE CQURT: Okay.

0 This is State’s 81. 1I’d ask you to just take a look
at this. Take some time and look at all the pages and let
me know 1f you're familiar with that document when youfre.
done. Are you all sét with that?

A Yes,

Q Do you recognize that document?

A Yas, I do.

Q Is that the agreement that you entered into with the
State of Connecticut?

A Yes, it is.

Q All right. I’m going to go over a bit df it with
you. Is that all right?

A Uh-huh.

Q First off, it says you enter into this agreement with
myself as a representative of the State of Connecticut.
You, obviously, and your attorney, Sam Greenberg; is that

right?
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A Yes.

Q Okay. And it sayé that the agreement says the State
of Cbhnecticut agrees upon your request to provide
information regarding your cooperation to any local, state,
or —-—

ATTY. FARVER: Your Honor, may I at this point
object. This is not a question in a sense. It’s
reading from a document ﬁhatfs not in evidence.

THE COURT: The objection is overruled for the
reasons indicated yesterday. Go ahead.

ATTY. FARVER: Yes, sir.

0 I‘m going to start it again, Mr. Bacote. The State
of Connecticut agrees that upon your request to provide
information regarding your cooperation to any local, state,
or federal government agency in any matter. pid you
understand that?

A Yes.

Q And the State is not going to make any specific
sentence recommendation about your sentence unless required
to do so by the Court. Do you understand that?

A Yes,lsir.

0 And in exchange you agree to; one, truthfully
disclose all information pertaining to your criminal
activities, the criminal activities of others, as those
activities relate to matters upon which the State or any
investigating police officer inguire of you. Do you

understand that?
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A Yes.

0 And; two, you agree fo truthfully testify before any
investigatory Grand Jury, any trial, retrial, or any court
proceeding concerning the criminal activity as requesfed to
do so by the State of Connecticut?

A Yes.

Q Okay.' And you understand that this is not an
immunity agreement, and anything -- information that you
provide, you could be subject to prosecution? Do you
understand that?

A Yes.

0 And furthermore, the State of Connecticut makes no
promises or representations about tﬁe actual sentence that
you are going to receive or the certainty that you’'ll
receive concurrent time. Do you understand that?

A Yes.

Q Do you understand that the sentencing is going to
come entirely from the judge that canvassed you; is that
right?

A Yes.

0 And just so we’re clear, it's not this judge, right?

Uh-huh. Yes.

o

Q It’s Judge Clifford in a different courtroom?
A Yes.
Q Okay. BAnd you understand that you entered pleas in
regards to this agreement; right? |

A Yes.
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Q And those pleas were to a violation of probation and
larceny in the fourth degree; ié that correct?

A Yes.

Q And-the potential exposure, meaning the potential
incarceration you face, is up to three years in prison. Do
you understand that?

A  Yes.

Q and do you understand that those charges are based on
activities that you participated in back in March the 20th
of 2018 in the City of New Haven?

A Yes,

Q Do you further understand that at all times you are
obligated to provide complete and truthful information and
testimony?

A Yes,

Q And do you understand that if you don’t, if a judge
or if the State reasonably‘determines that you have given
inceomplete, false, or miéleading information, this agreement
becomes null and void? Do you understand that?

A Yes.

0 and then you may be subject to further prosecution
for perjury or any other stale criminal offense relating to
the giving of that information. Do you understand that?

A Yes. '

Q Okay. And this is the only agreement that you

entered into; is that riéht?

A Yes.
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A I don’t remember.

Q Could it have been January 24 of 20187

A I don’t believe so. 1 believe it was before that.
Q Okay. Do -- How long before that?

A 1ike a month before that.

Q So sometime in perhaps December or late December of

A . Yeah.

0 'And at that point in time did you give them any
information?

A Yes.

Q And who was the officer that interviewed you?

A Joe Crawford.

Q Okay. And you were also interviewed on June 6 of

A I don't remember.

0 Well do you recall being interviewed on July 2 of
2018, while you were incarcerated?

A I dbn?t remember like the specific days.

0 Okay. Well do you recall being interviewed while you
were lncarcerated?

A Yeah.

0 And is it at that time, point in time,-that you gave
some statements?

A Yeah.

Q- That were recorded?

A Yeah.
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0 And were ydu alsc then interviewed, well prior to a
hearing in the courthouse?

A Yes.

0 Okay. BAnd you alsc came into the courthouse
previously to testify about this matter?

A Yes.

Q | Now and you also —H.Do you remember in November of
2018, a point in time when officers came to your mother’s
houge to try to interview you?

A Excuse me. What was the date you said?

Q In November of 2018.

A Well I think so. Yeah.

0 Okay. And so you héd multiple exposures to law
enforcement with regards to tﬁis matter; is t@at fair to
say?

A Yes.

Q Could you estimate how many times you’ve been
approached by law enforcement about this matter?

A No.

Q Well you can’t estimate? Would it be -- You’ ve just
listed at least, what, half a dozen; right?

A I don‘t know the specific number.

Q I didn't ask specific. I said estimate. 1Is it ——
Was it more than six?

A Yeah.

0 Could it be more than a dozen times?

A No.
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0 Aad, sir, when -- the time you came to reach this
cooperation agreement, I believe there may have been -- On
December 20 of 20187 Yes?

A Yes.

Q Do you recall that?

A Yes.

Q And there had been some negotiation period prior to
that with regards to reaching that cooperation agreement; is
that fair to say?

A Yes.

0 Negotiations as to what kind of maximum sentence you
could be receiving?

.A A Three years.

Q Right. And that was what was being negotiated;
right?

A Yes.

'Q And that’s a cap; right?

A Yes.

Q With a right to érgue for nothing?

A Yes.

Q And what you pled out to, I711 make sure, is a

felony, was it not?

A No.
0 Well, excuse me. It’'s a’ viclation —-- .You were facing
a -— you were facing a felony charge, were you not?

A Yes. Yes.

Q And so what happened was that with the negotiations
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it was subbed down to a lesser offense; right?

A Yes.

Q Okay. So that you could get a lesser seatence;
right?

A Yes.

0 And you also indicate that you pled out to a
violation of probation?

A Yes. .

Q And that’s part of the deél; is that right?

A Yes.

] And you still have another matter pending; is that

true?

A Yes.

Q Okay. And so when you were facing a felony, that was

a substantial amount of time that you were at risk, wasn’t

it?
A Yes.

Q0 More than double digits?

F2y Yes.

0 And so your deal now is no more than three?
A Yes.

Q- And maybe none?

A Yes.

0 And by the way, when you signed the cooperation
agreement, when you came to court on 12-20 of 2018, --

A Yes.

0 ~- you were brought in by correction officers? You
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were still -- You were incarcerated that day?

A Yes;

0 And afterryou were then canvassed and the cooperation
agreement was approved, you were released?

A Yes.

0 And you’ve been released since?

o

Yes.
Q Was that part of the promise?
A Yes.

0 Ch, just one other -- And you’re certain that you
were told by Mr. Graham £hat ﬁhey had taken money off of Lee
Bando?

A Yes.

Q And you’re certain he told 9ou that they had stripped
clothing off of Lee Bando?

A Yes.

Q And you’re certain, just aé certain as everything
else, that they also took his cell phone?

A Yes.

ATTY. FARVER: No further guestions.

THE COURT: Any redirect?

ATTY. GARBARSKY: Just very briefly.
REDIRECT EXAMINATION BY ATTORNEY GARBARSKY:

Q Mr. Bacote, when your bond was lowered —- First off,
you were locked up for a period of time?

A Yes.

g And did you get credit for that time that you were
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locked up for?
A Yes,
Q Okay. When your bond was lowered, was it a judge

that lowered your bond?

A Yes.

Q Okay. I didn't lower your bond?
A Yo

Q Mri Durham didn't lower your bond?
A No.

ATTY. GARBARSKY: Okay. No further questions.
RECROSS-EXAMINATION BRY ATTORNEY FARVER:

Q Does the -- When your bond was lowered, sir, was
there a State's Attorney in the courtroom?

A I don’t remember.

Q Well a State's Attorney, someone such as Mr.
Garbarsky?

A Yes.

Q All right. Not necessarily him personally. And when
i+ came time to lower your bond, did the State object to
lowering your bond?

A No._

Q0 In fact, they agreed to it, didn’'t they?

A Yes.

Q And you got, what, a promise to appear?
A Yes.

Q Wwhich is what you’re on now; right?

A Yes.

A147




NNH-CR18-0296757-T ‘ i SUPERIOR COURT

STATE OF CONNECTICUT :  JUDICIAL DISTRICT.

NEW HAVEN
v. ' ¢ AT NEW HAVEN, CONNECTICUT
JAMES GRAHAM ' :  OCTORER 2, 2019

BEFORE THE HONORABLE ELPEDIO N. VITALE, JUDGE

APPEARANCES

Representing the State of Connecticut:

ATTORNEY SETH R. GARBARSKY
ATTORNEY ANDREW REED DURHAM
Office of the State's Attorney
235 Church Street

New Haven, Connecticut 06510

Representing the Defendant:

ATTORNEY THOMAS E. FARVER
Farver & Heffernan, LLC
2858 0l1ld Dixwell Ave,
Hamden, Connecticut 06518

Recorded and Transcribed By:
Christine Bachman

Court Recording Monitor

235 Church Street

New Haven, Connecticut 06510

A148




NNA-CR18-0296757-T +  SUPERIOR COURT

STATE OF CONNECTICUT . JUDICIAL DISTRICT

NEW HAVER
v, AT NEW HAVEN, CONNECTICUT
JAMES GRAHAM :  OQCTOBER 2, 2019

CERTIFICATION

I hereby certify the foregoing pages are a true and
correct transcription of the audio recording of the above-
referenced case, heard in Superior Court, Judicial District of
New Haven, New Haven, Connecticut, pefore the Honorable

Elpedio W, Vitale, Judge, on the 2 gay of October, 2019.

Dated this 27th day of July, 2020 in New Haven,

Connecticut.

L AL

Christine Bachman
court Recording Monitor

A149



10
11
12
13
14
15
16
17
18
19
20
21

22
| 23
24
25
26

21

20

State’s Closing Argument 10/02/19TR pp. 20-36

ATTY. DURHBM: Yes, your Homor. Thank you.

VATTY. FARVER: Yes. Yes, your Honor.

THE COQURT: All right. Ladies and gentleﬁen,
this is the part of the trial called closing
argument, as you heard me say. Each of the lawyers
now has an opportunity to make their arguments to
you. Each side has the same total amount of time for
argument. The State’s argument, however, is divided
into two parts because the State has the burden of
proof. The reason why ali your notebooks were
collected is because, as you may recall me telling
you at the begipning of the trial, the argumentslof
the attorneys are nof evidence. They are intended to
agssist you in evaluating the evidence, but they are
not evidence. That’s why your notebooks were
collected. Okay. With that, we’re ready to proceed.

ATTY. DURHAM: Thank you, your Honor. '

CLOSING ARGUMENT BY ATTORNEY DURHAM:

And good morning, ladies and gentlemen. First off, I
want to thank you for your time, for your service to the
court, and sitting on this jury. We all recognize that it's
frustrating at times when you're -- you’ re up and down.
You’re in and out of the courtroom. There’s long delays in
the hallway. That’s all done with the hope of presenting
the fairest case possible to all of you. Now you heard
evidence in this case, the State of Connechicut versus James

Graham. That on November 13, 2017, at 3:35 in the
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afternoon, in the Town of Hamden, Leandre Benton was walking
westbound —— excuse me -— eastbound on Dudley Street. He
turns Slightly north té the opening to the canal line and
walked to the right to the eastern portion, the grassy area,
to the side of the canal line. He doesn't leave that area
until he's on a stretcher with a gunshdt wound to his head
and a gunshot wound to his back.r The State presented video
evidence showing that area, which shows no other person goes
to that grassy area while Mr. Benton is alive and well
except for this defendant and his two friends, Mr. Brennan
Coleman and Robert Moye. They are the only ones in that
area. T would submit the State has presented evidénce
through the course of this trial that establishes beyond a
reasonable doubt that it is those three men and no one else
that is responsible.for his death. And when we’re finished
discussing all of the evidence, we’re going to be asking jou
to hold Mr. Graham a;countable for that, for that taking of
life, and find him guilty. Now there are three charges
facing Mr. Graham. 5o there’s felony murder, there’s
conspiracy to commit robbery in the first degree, and
carrying a pistol withoul a permit. We're going to take
thegse in reverse order. Carrying a pistol without a

permit -- Well, first of all, I should note that the judge
is going to give you a thorough instruction on the law when

we' re done with argument, and if I should say anything that

{is in any way different than the Court's instruction, 1it’'s

the Court’s instruction that you are to follow. TI7m merely

A151




10

11

1z

13

14

15

16

17

18

19.

20

21

22

23

24

25

26

27

22

setting fofth +he elements so that we can discuss them as it
pertains to the evidence. There is three elements that you
will need to find for the charge of carrying a pistol
without a permit. The first that he carries a pistollupon
his person; second, it’s not within his home or place of
business; and third, he does not possess & permit to
actually carry that.pistol. The defense has and the State
issued a stipulationlthat was read to you yesterday whereby:
the defendant agrees he did not have a permit. That element
is really not in question. The second element there, he’s
not in his home or place of business. The allegation is
that this incident occurred on the canal line or just to the
right of the canal line on a public street in the City of
New Haven. Clearly, not within the defendant’s home.
Clearly, not within his place of business. And now thg

first of those elements, the defendant had a gun in his

possession. You saw evidence, State's 35. This is a

screenshot of the defendant holding thé silver handgun. You
heard testimony from Manny Hatzikostas ragarding the
downioad of that ﬁideo from which that screenshot was taken,
and that that was dated November 11, 2017. Two days before
the homicide hé’s in possession of that gunp Mr. Capers and
Mr. Bacote both indicated to you that the defendant was
known to carry a .380, and they saw him with that .380, and
they saw him on multiple occasions, and that gun is the
.380. Now the Court is geoing to give you an instruction

about how that evidence is to be used, and we’re not
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suggesting that he should be found in violation of that
statute for possessing the gun two days before. The
allegation is that he possessed it on November 13, 2017. 5o
the Court will indicate that that evidence can be used by
you to show‘that he had the means and the opportunity to
possess that weapon on the 13", because he had it Just two
days prior. Additionally, Mr. Capers has indicated, he told
you, that he frequently saw Mr. Graham with that particular
.380. The same with Mr. Bacpte. He had seen him with that
.380 on multiple occasions. 1In fact, Mr. Bacote looked at
the gun and saw .380 stamped in the side of the barrel. The
testimony from Mr. Bacot@ alse indicates that the defendant
admitted to him that he was the shooter. He was the one

responsible for shooting and killing Mr. Benton, and he knew

that the gun that Mr. Graham carried was the .380. Now I do

need to back up to the first element regarding what
constitutes a pistol. And again, the judge will instruct
you that a pistol 1is a firearm with a barrel less than 12
inches. The State didn't present any evidence as to an
exact length of that gun, but you have the picture available
to you, and you can use your common sense to infer the
length of this barrel is clearly less than a foot long,
given the size of his hand and the small distance between
his fist and the end of that gun. Clearly, it's less than
12 inches. Now the second charge is conspiracy to commit
robbery in the first degree, and the judge again is going to

give you a very thorough and lengthy explanation of that,
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but there are three elements, and the first is that there
has to be an agreement betweén the defendant and one or more
persons. So in this case you have two other people. You
have Mr. Moye and Mr. Coleman. That those individuals agreé
to engage in a robbery, and that someone, any one of them
takes a step towards completing that robbéry. It doesn’t
have to be a.successful robbery. They don’t have to get
away with a lot. They don’t have to get away with anything.
They just have to form an agreement bo-do it. And when the
defendant enters into that agreement, he has the intent to
commit a robbery. So again, . the agreement itself, this does
not have to be a contract. This is not a handshake. It
doesn't have to be memorialized in any way. And the Court
will instruct‘you that these types of arrangements are
typically done in secret. 5o you can find that they had
this agreement through circumstantial evidence. It can be
inferred from the evidence that you have before you. 50
what evidence did you have? Well you have three men walking
in tandem from New Haven to Hamden Lo an area where Mr.
Benton was known to spend his time. A1l three wearing
hoodies. All three carrying guns. You have the video of
them on the sidewalk, looking in the area where Mr. Benton
is just moments before, and then they walk again as a group
togefher in that direction, and then they run away together.
They go back to Bassett gtreet together and they run, or
rather, they take a xide to Waterbury together. You can

find from all of that evidence that these men were working
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together. There was an agreement to rob Leandre Benton, and
you heard that from Mr. Capers and Mr. Bacote. The plan was
to stain him, and they both defined stain him to you. And
that is, eof course, to commit a robbery. Now as I saild, an
overt act just méans anybody took a step,‘picking up a gun.
Mr. Coleman saying let's go, and then they all approach_Mr.
Benton, that’s an overt step. And as T indicated, any one
of them can take that step. And again, the defendant had to
have had the intent to commit the robbery, and we know he
had intent to commit a robbery because that’s what he told
Mr. Bacote. The plan was ask him if he’s SIB, and we' re
going to raob him, but it went sour. And that takes us to
the most serious of the charges, the felony murder. Much of
the evidence for the felony murder is things that we’ve Just
discussed. .The first element that you need to find is that

the defendant committed or attempted to commit the robbery.

In the course of and in furtherance of that robbery, he or

another one of his cohorts killed Mr. Benton. And the Court
is going to instruct you he can be convicted even if he
didn't hage an intent to commit murder that day, even if
he’s not the one who physically pulled the trigger. TIf Mr.
Moye or Mr.‘Coleman committed that murder during the course
of their agreement to rcb Mr. Benton, this defendant is
still guilty. Of course, that’s not the evidence that's
before you. The evidence is before you, 1is that Mr. Graham
is the one who shot and killed Mr. Benton, and that comes

from all the evidence we discussed regarding the . 380
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handgun. That he had a .380. fHe was known to carry a .380.
Mr. Capers and Mr. Bacote both saw him with this .380. And
1o and behold, the ballistics evidence from Ms. Therriault
was that there’s a .380 projectile lodged in Mr. Benton’s
chest, and that is consistent with Mr. Bacote’s testimony
that shortly after this homicide when he’s with Mr. Maysonet
and this defendant, the defendant tells him .that he shot
Benton. Now I want to talk to you a little bit about the
timeline that you have before you from the evidence. To
some extent this is moot, given that the defendant got on
the stand and basically conceded all of this information.
But you have before you records from the electronic
monitoring company that shows Mr. Graham left his reéidence
at 99 Basset Street at 3:24 in the afternoon. He doesn’t
dispute that. You have him on camera at 321 Goodrich Street
walking agéin with Mr. Moye and Mr. Coleman with their
hoodies headed westbound. They are next picked up on Dudley
Street, stlll headed west, and then to the canal line. And
the canal line camera shows you that at 3:35 Mr. Benton
walks eséentially northeast to the grassy'area. ﬁe is never
seen on any of those cameras leaving that area. He doesn’t
go anywhere but right there where you saw the body camera of
the location where the EMT’S attempted to save his $ife. AL
3:38, you see Mr. Graham, Mr. Moye, and Mr. Coleman walk
into view from the canal line entrance. They are stopped by
Mr . Donovan ér Mr. Lowndes rather, who you heard testify

regarding his brief interaction with these men. He
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indicated to you that he knows Mr. Coleman very well. He
identified him, and he knew Mr. Moye and identified him. He
didn't know this defendant. And he indicated to you that’
Mr. Coleman was armed with a firearm, It was silver and
black. He showed it to him. He looked at it and gave it
back and put.it in his pocket and he went on his way. Two
minutes after that, Mr. Graham, Mr. Moye, and Mr. Coleman,
after briefly walking off screen to the west, turn around,.
come back and head to the exact same location at the head of
the canal trail where Mr. Benton had just walked minutes
hefore. You see them walk off camera, and then you see them
run back. in the direction from which they came. Nébody
else. Nobody else enfers that area. And then you have the
electronic monitoring that shows that Mr. Graham returns
back to his residence at 99 Bassett Street at 3:46. Mr.
Bellamy came in and testified regarding the fact thalt he was
contacted by Mr. Moye indicating he needed a ride. He went -
to Bassett Street and picked them up aﬁd brought them to
Waterbury. And then again, the electronic monitoring shows
that Mr. Graham eventually came pack to his residence at
11:30. But this timeline doesn’t have sandwiched between
there —— Between 4:25 and 11:19 is a video that Mr.
Hatzikostas testified to, again from Mr. Moye's cell phone.
fhis was the download from the apartment which showed Mr.
Moyé filming everybody, with Mr. Coleman, this defendant,
and a fourth person who may be going by the nickname Fetty.

That video is at 9:30, during the period of time after M.

A157




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

28

Bellamy indicated he took them to Waterbury, before the GES
shows that Mr. Graham came home. Now in a few minutes when
I'm done, Attorney Farver 1s going to have a chance to
address you, and I don’t know exactly what he’s going to
say, but I anticipate thesé are going to bé a few of the
things. One is going to be regarding the stipulation that
was read to you yesterday showing that the defendant’s DNA
is not on the victim, and that is caertainly true, but
there’s also no evidence that Mr. Graham ever touched the
victim, none. The'evidence is that Mr. Benton punqhed
Brennan Coleman, B Rock, and it’s at that point that Mr.
Graham pulled his gun and shot him and ultimately killed
him. So there would be no reason for you to suspect to find
this defendant’s DNA on Mr. Benton. Additionally, he
doesn’t dispute that he’s the person on camera. His own
mother came in here and identified him as the person on the
surveillance camera. 1 suspect counsel is then going to
arque that there was no robbery here because Mr. Benton had
$10 in his pocket. He had two cell phones. He had a small
amount of powder suspected to be illegal drugs. Clearly,
this wasn’t a robbery. That doesn’t explain why a dying man
was clutching his watch in his hand. And it's alse
irrelevant for the purposes of the statutes that you need to
find, because for a conspiracy only —— you only need to find
the‘elements that T indicated. An agreement to commit a
robbery, someone takes and overt aét. It doesn’t have to be

successful. And for the felony murder, attempted robbery is
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sufficient. It doesn’t have to be successful. and clearly,
this was not. As Mr. Bacote said, 1t went sour., And I
suspect counsel will indicate there’s no eye witnesses. You
don’t have anybody who comes in here and says spe01f1cally I
saw Mr. Graham do the shooting, and that’s true. But
theré’s no one there, because you have the surveillapce
camera; There is no other witness there other than Mr.
Graham, Mr. Coleman, and Mr..Moye. So ultimately counsel is
going to have to argue to you, don’t helieve Mr. Capers,
doﬁ't believe Jalen Bacote. They!/ve got skin'in the game,
so to speak. They have cooperation agreements. They are
trying to get a deal from the State. I'm sure you’re going
to hear that. And it’s unguestionably true that there are
agreements. You heard about them. Attorney Garbarsky
questioned both of those individuals about the conditions of
their cooperation agreements. One of which was to testify
truthfully or the deal is void. But counsel is going to
tell you not to believe them. T’d ask you to consider a few
factors. These are two different peopie speaking with two
different codefendants at two different times. There’s no
evidence to suggest they ever had an opportunity to speak to
one another. Their storiés are not exactly the same,. ‘Both
get slightly different pieces of information from Mr. Moye
and Mr. Graham, but it overlaps a great deal. And I'd also
ask you to consider ﬁow much of the information that Steven
Capers and Jalen Bacote told you is corroborated by another

source. One example, Mr. Capers indicated to you that Mr.
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Moye contacted him and said they needed a ride. He kicks
them out of the car. Ultimately, he talks to them later
when he’s with Fat Cat on the cell phone and says they are
in Waterbﬁry. Well Shygquan Bellamy came in here and told

you that he drove them to Waterbury. The video from Mr.

Moye’s phone shows a video at 9:30 where they literally

print Waterbury on it. And then of course, the electronic
records show the timeframe when Mr. Graham left the house
and when he returned. How could Mr. Capers have known all
of those things when he tells the police what he tells them,
He says that Mr. Graham Qas the one that shot lLeandre Benton
and he did it with a .380. Well the ballistics evidence
shows_there’s a .380 lodged in Mr. Benton’s chest. How
could Mr. Capers know that? Mr. Capers tell you that Robert.
Moye describes the gunshot going through the victim’s head.
He dcesn’t recéll if it was in the front and out the back or
out the -— or from the back to the front, but he recalls Mr,
Moye saying there was definitgly two holes. And you saw the
picture from the autopsy. There’s an entrance wound in the
front of the head, an exit wound in the back of the head.
Again I ask you, how could Mr. Capers know that unless the
information that he’s being given from Mr. Moye was first-
hand information? Mr. Capers indicated that Coleman, B
Rock, was armed with a baby nine, being a smaller caliber .9
millimeter handgun. Donavan Lowndes came in and he
indicated to you he would pather not have been involved, but

he came in and he told you that Mr. Coleman showed him a
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semiautomatic handgun. Again, how could Mr. Capers know
that Donavan Lowndes would have seen a gun in Mr. Coleman’s
hand and a semiautomatic handgun in his hand? Mr. Capers
tells you that Robert Moye was holding a .38 revolver during
the course of this event. The wideo that you saw from the
two days prior, November 11, 2017, with Mr. Moye waving the
revolver back and forth, he clearly had‘access to a
revolver. How could Mr. Capers know that? Capers, again,
he tells -you on the date he goes to plck up Mr. Moye, Mr.
Coleman, Mr. Graham, they come running to the car and they

are out of breath, saying go, go, go. Well you have video

lwhich shows these two men running from the north -- the

northern side of Dudley Street, across Dudley Street, éown
the canal line, and then across Goodrich Street running
through backyards. So is it consistent given that
essentially undisputed information that tﬁese men were
running, that.they would get to the car out of breath? And
then Ms. Avery, Kristen Avery came in, and she corroborated
Mr. Capers’_testimony in large part. She indicated they
were together at Bob’s. He drove to thét location to pick
up some people. She identified two of them. She didn't
know Mr. Graham, but she knew Mr. Moye and she knew Mr.
Géleman, And she indicated that théy all got into the car
and that Mr. Capers kicked them out. This is an exé
girlfriend, who she indicated knew Mr. Capers two yeaxrs ago.
But she comes in and tells you essentially the exact same

thing that he did. Now Mr. Bacote. He told you that Mr.
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Graham was with Robert Moye and Brénnan Coleman at the time
of this murder, and that he got that information directly
from Mr. Gréham. Well Detective Crawford came in .and
identified Mr. Movye and Mr., Crawford (as stated) from the
video for you. Donavan Lowndes came in and testified and
identified them both from the video. BAnd ultimately, the
defendant took the stand and acknowledged that these two men
were with him. So again, Mr. Bacote just happens to know
this information? Now Mr. Bacote indicated that when he
talked to Graham, again this is in the days following the
homicide when he’s with Mr. Maysonet at his house, that he
raises the subject with Mr. Graham based on the stuff that’s
being put out on Facebook aé to what happened toc Lee Bando,
Mr. Benton. Ana Graham says that’s their work, and he says.
T shot him, and then he changes it and says well we shot
him. This information is consistent with what Mr. Moye
tells Mr. Capers. Again, these are two different people
coming in at two different times, speaking with law
enforcement, giving the same information and coming from two
different sources, two different codefendants. That being
that Mr. Graham is the one that shot Mr. Benton. And again,
the indication that Mr. Graham had a .380 semiautomatic
pistol that was shiny and was silver, that’s consistent with
the vide§ thHat you see that’s égain coming from an
independent source of Robert Moye’ s cell'phone. Mr. Capers,
there’s no evidence that he would have ever had any access

to any videos contained within Mr. Moye’s cell phone. He
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also tells you that when Graham is reciting the story, he
says they ran back down the bike.trail towards the Ville.
Entirely consistent with the camera footage recovered by the
police, and that’s been shown to you. And then he says théy
went to Gap’s house in Waterbury. Again, consistent with
information you get from agother source, from Mr. Moye’'s
phone and from Mr. Bellamy. 30 counsel éan ask you to
questlon their motives based on whether they were hoping
maybe to get a favorable disposition of their cases based on
the testimony, but you can’t disregard thei; testimony
entirely because it’s supported by too many independent
pieces of evidence. But again, that’s what’s going to be
asked of you, notrto believe Mr. Bacote, not to believe Mr.
Capers, bécéuse if you do it’s contrary to the defendant’s
testimony. It’'s contrary to the story that we heard
yesterday whereby Mr. Graham indicates that it wasn’t him.
It was a masked man in a track suit who came in from
somewhere, not anywhere on camera, not from the noxrth, not
from the south, not from the east, not from the west, but
from somewhere in the trees and aimed this gun at them and
fired. If you believe that story then you can’t believe Mr.
Capers and you can’t believe Mr. Baéote. Now the defendant
indicated to you that when they were running off camera at
approximately -= T believe it was 3:40 and 35 seconds. Onily
about 35 seconds after they walked to the grassy area
they’ re running away. And his indication is well we were

just running because we saw -- oOr he saw a man with a gun
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crouchéd down pointing at them, so hé ran. He took off
running, then he hears boom, boom, boom. So i'm going to
aék you té take a look at that portion of the video as these
three men run southbound across Dudley Street.

(Tﬁe wideo was played.)

Do you see any of thése men duck? Do you see any of
them scatter, dive behind a car, get behind a tree, try to
get anywhere away from the shooter? Do you see them running
with arms pumping like an Olympic sprinter or do they have
their hands in thelr pockets, jogging, like they are trying
to get away from a crime scene? Additionally, if that was
the case, if they are just trying to.get away from this
masked gunman in the treeé, why are they still running
blocks away on Goodrich Stfeet? It’s 392 Goodrich when you
see them running through the yard. lAgain, hands in peockets.
And does if make sense to you that if you were in the
unfortunate circumstance of finding yourself in Hamden with

a gun pointed at you, that your first order of business upon

{getting home would be to order up a ride to go to Waterbury

to go buy guns? That’s why they had guns in thelr

possession in the video he says, because they went to buy

.guns, not because they already had guns. I’d.ask you

whether that makes any sense? Similarly, as we discussed in
the context of the robbery, if the defendant’s story were
true, and that they were merely waved over by this person
that he didn't know because that person wanted to buy some

drugs, why do the firefighters oxr the EMT’'s and the police
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officers‘who arrive on scene find Mr. Benton clutching his
watch in his hand? There’s one portion of this incident
that you don’t gel to see. You see what happens before.

You see the three men walk to the grassy area and you see
the three men run away. There’s only one portion that you
don’t see, and that’s the portion that Mr. Bacote and Mr.
Capers explain to you of what happened. It was an attempted
robbery. It went bad because Mr. Benton was not going to
give in, and he punched Mr. queman, and then they shot him,
and they killed him. The defendant sat here throughout the
course of the trial. He heard all the testimony. And I'd
submit to you, he had an opportunity to decide which pleces
of evidence he wanted to disagree with and which pieces of
evidence he was géing to concede. He heard his own mother
come in here and testify that it was him on the camexa cn
Goodrich Street. His own mother identifies him from a
picture at the very head of the canal line, So he admits
it’s him. We have GPS records of showing him leaving his
house at 3:24 and getting back there 22 minutes later. He
can’t dispute those electronic records so he concedes it.
Mr. Bellamy, he didan’t have a dog in this fight., He comes
in and says, yeah, I gave some guys a ride. The defendant
can’t dispute that, so hé concedes it. If says Waterbury on

the video in Mr. Moye’s phone. There’s a picture of him two

1days prior pulling a weapon. He can’t dispute that, so he

says I don’t know the caliber of that gun. But Mr. Capers

and Mr. Bacote know the caliber of that gun, and that was a
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.380. So the one portion of the evidence where the
defendant has an opportunity to give a piece of information,
it can’t easily be challenged because it’s not on camera, is
fhe moments of the shooting. So the moments of the
shooting, he tells you the stbry that we’ve been talking
about. That just by happenstance, the exact moments where

he, Mr. Coleman, and Mr. Moye are walking up to Mr. Benton

Jthere is a masked man in a track suit who aims at them,

fires at them without provocation, just by colincidence. SO
1'd ask you, ladies and gentlemen, is it that easy to get
away with this crime, to get away with murder, to come in
here and take the stand and say it wasn’t me, it was the
masked man in the bushes? If it’s that easy, then find the
defendant not guilty. Thank you.
THE COURT: Okay. Mr. Farver.
ATTY. FARVER: Yes, sir. Your Honor, I need to
get' a couple of the exhibits. T don’t need a —- I
can do it right now.
THE COURT: Okay.
APTY. FARVER: I don’t need a brief recess or
anything.
THE COURT: Okay. All right.
ATTY. FARVER: I just want to get a little bit
organized here.
THE COURT: All right.

ATPY., FARVER: Let me move this, your Honor.

It's going to —-
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THE COURT: All right. No problem.
ATTY. FARVER: Otherwise things fall on the
"floor. Your Honor, I'm not sure where to ﬁosition
it.’ I have a small diagram that I wanted to use. Do
you want me to put it front of the T.V. monitor there
or whatever it is? Is that --
THE COURT: Wherever you’d like to put it, Mr.
Farver, --
ATTY. FARVER: Well I know: that -—-
THE COURT: <- that is of use to. you and the
Jjury. | |
ATTY. FARVER: -- the Court likes to ﬁiew it
usually as well, but I don’'t know --
VTHE COURT: If the jury can see it, that’s the
main thing.
ATTY. FARVER: All right. I think it’s good
here. All right. We’ll see-if this works now.
CLOSiNG ARGUMENT BY ATTORNEY FARVER:
Good mo;ning, ladies and gentlemen. As you can see 1I'm
a little lower teéh than the State is. And- but I think one
of the points that they made to you is really the wholé
polnt of this case, and that’s what we know of verified
timeframes. Wé know from the GPS, we know from the cell
phone record, and we know fﬁom the stipulation when sunset
was as well. This case is really pretty simple. It is
sbout credibility. That’s all it’s about. We know that the

State attempted to find DNA evidence. We know that they
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swabbed all the pockets or multiple pockets I should -- I
don;t —— There’s no evidence it was all the pockets.
Multiple pockets in areas from clothing of the deceased in -
an attempt to collect DNA evidence.' You know from the
stipulation that they found evidence of DNA. You know that
they found evidence that that DNA was from multiple
contributors. You know that that‘evidence when 1t's
compared to known éamples taken from my client and his two
codefendants, they could not match. And in fact; with

one —- only one part of an exception, every one of the times
they were eliminated as having been a contributor. All
fhree of-them. And the only time they didn't was because
they said the sample size wasn’t sufficient to be able for
one of the individuals. I think it was Leandre Benton, to
be compared one way or the other with the finger. 8o again,
there is absolutely no supporting DNA evidence'despite ~-— If
there’s a robbery or.if there was an attempted'robbery, and
you have someone down on the ground having had a shot put
through his head, do you think there’s any resistance left
in that individual to having his pockets run? Yet, you know
from the testimony you heard there was no evidence of any
inside-out pockets. You know that no one went through them
that we know of, because the three people we know of didn't
leave any trace evidence. Now is it arguable that someone
can -— can.touch something and -- or run through pockets and
not leaﬁe tréce evidence? Certainly, it’s arguable. But

the multiple attempts here, the multiple pockets, and the
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multiple people who are contributors that were defined by
the lab when they did their DNA testing certainly raises
strong, strong probability that these three gentlemen did
not have any participation in that. Now we also know no --
no fingerprints. There’s been ﬁo evidence whatsoever of
that. We know there were no shell casings, despite

attempts —-— They said that they went oﬁt with -- even with
metal detectors, the police, to try to collect shell
casings, which normally if a semiautomatic is involved are
found on the scene. Nothing was found, despite several
attempts, and they said they went back in the daylight as
well. Tt wasn’t just at night. And you can even see on the
body cam one of the officers looking around right --—.
immediately. Now all -— And they searched through the
clothing to see if a shell casing got caught up in the
clothing and they found none. So there was a -- there was a
valiant attempt to collectrthat evidence,rbut it doesn’t
exist. If it wasn't a semi. Okay. That also is an
explanation why it’s not there, why it’s not found. As
again, repeatedly by witnesses telling you how with a
revolver the shell casings remain in the weapon. We don’t
know what the individual who came from the side of the trail
and came out and shot at my client and his friends and
unfortunately at the victim. The State obviously 1is
claiming that their star witnesses, their codperating
witnesses, their witnesses who have multiple felonies in

their past or multiple felonies in their future probably,
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but who have now a pooperation agreement, whereby the one
gentleman I believe admitted that he wasg facing over‘SO
years of potential punishmeﬁt, now he gets three with the
right to argue for nothing. Wow. The other gentleman
wasn’t sure how much time he was facing. It was certainly
in double digits. He gets three with the right to'argue for
none. And, and as a bonus the State doesn’t object to
picking out and reducing a bondlto making it a promise to
appear on the same day the cooperation agreement is done.
Coincidence? Do you think so? The State really wants to ——
expects us to believe that. No. These gentiemen_were
making great deals. And on this point it was said about,

oh, and how does he know it matches his information? How

does Mr. Capers know? How does -- Well Mr. Capers -- By the
way, we can put in -- Let's see. Defense exhibits. The
Defendant's Exhibit B just happens to -- What we put it in

for, obviocusly, was when Mr. Capers couldn't recall the time
he had told to the officex that he had come to Goodrich
Street to make this pickup, and so there’s —— there’s the
piece of the transcript. January 26, 2018. Do you know how

long it was after this event? Yeah, you do. Three months.

I Two months. Almost three. BAnd we know, repeatedly we've

heard testimony, and we just heard argument this morning,
that there was information floating all over the street and
allegations én Féeebook and just craziness going on. We
know that Officer Crawford repeatedly went to Mr. Lowndes

and bullied Mr, Lowndes. And Mr. Lowndes who initially said
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what'happenéd was I saw a cell phone. I saw a cell phone.

T saw a cell phone. Eventually capitulated after he was
told repeatedly by the detective that he could see a guin.
Well I am going to ask you, when you go back and you review
the video from Goodrich Street, you -— you tell me you can
see a gun. You tell me that. Because 1’ ve watched that
video. It’s up to you to watch it, and you look and you see
what it is. Ahd now if that’s the tactic that we know 1is
used with Lowndes, what do you think the tactics are with
others, that the other witnesses received? WNow let's go
back to why I question the credibility;_starting with Mr.
Capers. As we know from the GPS, my client left his
residence at Bassett Street at 15:24 hours military time,
meaning 3:24. We know he returned at 15:46, 3:46. We know
that there was a 911 call about this event at 15:49. None
of.us are in dispute, anyone. We know from the cell phone
dump that the FBI did that Mr. Moye made a call or a
Facebook to Mr. Bellamy at 16:05, 4:05. We know that the
cell phone data from cell phone data, also at 16:21, Bellamy
sent Moye a text that he was at Bassett Street,.and we know
that a minute later Moye responded to him. And then we know
that at 16:25, based on the GPS and alsolfrgm his testimony,
of ceurse, but that’s -- I’'m going just on what we know,
verified here, my client left Bassett Street. How
convenient te go witﬁ Mr-.Bellamy. 0f course, that's the
logicalness, but that testimony didn't go through him.

That’s from Mr. Bellamy. Now Mr. Bellamy, then took —-— He

A171




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

25

26

27

42

said he estimated, because he stopped at a gas station,
about 45 minutes to get to Waterbury. But guess what?
Sunset was at 16:34 that day. We’ve reached a stipulation.
We’ve agreed that that’s what the US Scientific, whatever,
Oceanographic, whoever they are, soclety says it was. That
was sunset on November 13, 2017, 16:34. Just after 4:30.
Now here we get into the interesting part. Mr. Capers says
he got a call, it was getting dark. It wasn’t dark out yet,
but it was getting dark when he got a'call about a ride. He
says when he got there it was dusk. It was after dark.

Well that means it had to be after 16:34 because the sun was
still up. Who is in Waterbury? They are on their way. How
did Capers show up on Goodrich St;éet and it’s not on any of
the videos? We’ve got a Goodrich Street video from that
general timeframe. Where is his car? Where is three people
approachirig his car? Where.is the girlfriend in the car?

We don’t have any of that, do we? Because Mr. Capers never
got there. Mr. Capers had nothing to do with it. BAnd the
longshot, he’s just going to say, rhat when my client left
at 16:25 on Bassett Street, he decided fo_go back to Dudley
Street with his two friends. Does that defy all rationale?
He’s going to go back, back up. And you see it on State's
Exhibit 78. He’s going to come all the way back from
Bassett Street, go all the way back up to Dudley if he was
involved in a murder and there’s a body. And you know the
police sirens are heard all over the place that night. Come

on. That makes no sense. But here, somewhere, Dudley,
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Dudley, Dudley, Dudley. Goodrich, Saint Mary’s. Goodrich
is one way he said. You got to go this way. You got to go
what amounts to from east to west. It’s a one-way street.
and he pulled over on the coérner of Saint ﬁary’s. We know

where Kools place, where the camera was. You got to go past

it even if you come down Edward, which I don’t believe was

this route. I don't recall exactly, but I don’t —-- Oh, and
even better, where had he been shopping? Do you rememberé
Bob’s in Milford, and he gave us the route on 95 and around
and how he got back. to this place, to Goodrich Street,.
didn't he? What did Kristen Avery say? Bob's in Hamden.
And we just think like down Dixwell Avenue area. Doesn't
that tell you that somebody got their story wrong, and all
the other little details, butrthat doesn’t support. That’ s
just critical. You don't catch people usually in the big
lie. You catch them on the little detail. That's Qhere
this falls apart. It falls apart on the timing completely.
Tt falls apart on being at Bob’s in Hamden. That’s not the
route Steven Capers drove. Now let’s see. So that’s Mr.
Capers pretty much. As I said, two and a half almost three
months later wheﬁ he's being interviewed. Jalen Babote.
Again, someone who is under arrest, looking to make bond,
lookinglto volunteer any information he can about any crime
he's ever heard, smelled} touched, felt, whatever in his
life. He's talking to the Monroe police. He’s talking.
He’s talking. Hé gets to Hamden police. He's talking. But

he said, oh, well I already made bond. I had my bondsman
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there. But they let him go. He was there for ancther --

Your memory is probably better than mine, but I think he

said another two to three hours that he interviewed. Again,
it*s two felony convictions. And he also -~ Again, his
cousin. ﬁecause these kids hear things on the street. They
heax thingé when the police are investigating. They hear
things on the news. But the problem with Mr. Bacote is he
came in here and he tried to guild the lily. And why do T
say that, folks? Because after claiming that my client made
all these conféssional statements to him and implicated
everybody in it and who -- mean -~ said he was the shooter
and everything else, that they were committing a robbery,
and that they didn't only take -- let’s see —- Mr. Benton's
cell phones, which we know the police retrieved from his
clothing, they took his watch, which we krnow the police
retrieved from his hand. No. They took the cell phones.
He’s telling him he took the cell phones. He took money,
and they took his clothes off him. They took the jacket and
the pants off they said. And we know from the EMT officer
who came in here that these clothes are the clothes which
are cut, were cut off his body by treating personnel, not by
somebody robbing him and removing them. And that’s where
this whole story falls apart by Mr. Bacote.‘ Because why
would my client say they took the élotbes off if they
didn't. Why? Where’s the sénse in that? Is there any?

But that’s again why you can sit here and saj, do I have

doubts about the credibility of the State's witnesses? It's
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not just because they are cooperating. It’s not just
because they cut the deals of the century. It's not. It's
because they are caught in lies. They can’t be put any
other way but lies. Is Mr. Graham an angel? I don’t
believe so. I don't belieﬁe you’ 11 find so. But that
doesn't mean that he's a murderer. He told you he grew up
in New Haven in a tough section of town. He grew up around
crime. He grew up with a mother who was in and out of his
life. He was raised byvhis grandmother. He was raised from
the street. He was shot when he was 15 years old. He’d
been shot at before. And he came in here and he told you,
yes, I have possessed guns at times in the past. When I’'ve
been in fear of my life, I’ve had guns before, yes. And
when I was shot at on November 13, I went to Waterbury to
get a gun. Now you'll get a charge from the Court about
that flight can be used as consciousness of guilt, someone
leaving the scene. You can also have flight because of
fear, because you’re scared for yourself, because someone
saw you, shot at you, and may not want a witness. And so
why would you no longer -- And if -— if you're fleeing to
get away from a crime, why would you come back? Come back
because —— So he’s not an angel. ©No. But the State has
charged ﬁim with having a gun on one specific day on this
incident on Dudley Street. The State has charged him with
being involved in a comspiracy to commit robbery on Dudley
Street where nothing was taken from the victim. Nothing.

And the State has charged him with being involved in a
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felony murder. Based on what? On the testimeny of Bacote
and the testimony of Capers, who have both come in here and
are proven, proven to be false. WNow with that séid, again
you will hear a charge. And if there is a witness, and if
you find that they were untruthful in some matters, you can
still find other matters truthful, or you can just gélieve
everything if you'd like. And 1 uxge you, when it comes to
the burden of proof, beyond a reasonable doubt, our standa;d
as applied to those two men, Capers and Bacote, will have
you believing that they lied in everything. They are not
credible witnesses. They are not to be beliefed. And that
doesn’t even mention the amount of marijuana that is
consumed daily by Mr. Capers, and he téld us when -- the
first thing when he gets up in the morning, he lights up.
All day long he lights up. Tbe last thing he does before he
goes to bed, he lights up. How credible do you beiieﬁe his
recollections and perceptions to be when everyday that's
what he does all day. 1Is that the witness that you want to
hang somebody’s hat on? Oh, and by the way, again just on
the —— on the sunset, we also know Detective DePalma, his
report, when he first arrived it was -~ he said 5:30 and it
was dark. So again, just to get in with the question of Mr.
Capers. And Officer Sheppard when he arrived, he was the
first police office? on scene. It was within five to ten
minutes or so of the 911 call. He said it was light out
then. And you see, you will see from the body cam photos

that were pieced together how it was still light when they
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first got there, and then progressively it got darkerxr

obviously as the investigation continued. 1Is there any
question why Mr. Graham would not go to the police. e
doesn't trust him. He fears them too. He said it. He
doesn’t trust them. The police never helped him. He's not
going to go. He's going té tfy to avoid the conflict when
the person who may have got a good look at him, he doesn’t

know, and who shot at him. They don't know if they were the

intended target. They don’t know if the deceased was the

intended target. ' They dp know that they were shot at. One
little thing as well. Again, you'll see a number of videos
when you go through the evidence again, and all of those
videos that you see of the canal line, Dudley Street, the
intersection, Goodrich Street, the residential one, the ones
where the -- where the three boys are running away, tell me
if'you ever see a qun in one of their hands, any one of
them. Tell me in all those videos. And in the timing here,
as the videos pick up, from —-- from when we know that there
was the crossing of the bike path, going toward the right as
youi go north, and everyone is out of sight, to the time that
you see down near the intersection of Dudley where the three
boys come back into sight, is less than 30 seconds. Tell me
you got time. Are you going to -- are you gbing - If
there’s guns out and firing and flying around and you’re

running, there's no gun in your hand? There’s no gun in

your hand? Now the State said well their hands were in

their pockets. I don’t know what’s wrong with having your
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hand in your pocket. You can still run. But there’s no gun
in the hand. And again, I urge you to look carefully at
every one of thése videos, the canal line videos before and
after of the Dudley Street, befﬁre and after of the
Goodrich, tell me if you can see a gun in anybody’s hand.
With that, as I said, it is the positioﬁ of the defense that
my client did not7¢ommit these offenses. I'm not saying
he’s an angel. But not here, Not now,rnot these. And we
ask that you return a verdict that is appropriate of not
guilty, not proven, not credible. Thank you.
THE COURT: All right; Thank you, Mr. Fazvér.
211 right. |
ATTY. GARBARSKY: I711 just wait for Mr. Farver
to —— Are done with that evidence? Are you done with
that evidence?
ATTY. FARVER: Yes, I am. Do you want me to
move 1t?
ATTY. GARBARSKY: If you don’t mind.
ATTY. FARVER: No problem.
ATTY. GARBARSKY: The watch?-
ATTY. FARVER: Oh, the watch. Back to -- I'm
goxrry. I'm sorry. .
CLOSING ARGUMENT BY ATTORNEY GARBARSKY:
Good afternoon, ladies and‘gentlemen. I assure you
were in the home stretch here. I just want to go over a
couple of things that Mr. Farver just eluded to, and before.

I do, I just wanted to point out a couple of things the
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judge is likely to tell you. The standard in all criminal
cases, beyond a reasonable doubt. All right. I talked to
all pf you when you were up there in that box for the voir
dire interview to sit on this jury panel. Beyond a
reasonable doubt, you’ll get that instruction from the
Judge. it is not proof beyond all possible doubt. It is
not proof to 100 percent certainty. And perhaps more
impor£antly, it's not conjecture. It's not surmise. It’s
not guesswork. It’s not maybe this happened. Throw it
against the wall and see if it sticks. It’s not that. It's
a real doubé, an honest doubt, a doubt that’s grounded in
the evidence or the lack of evidence, DNA, there’s a
stipulation, no DNA. All right. These are the three
individuals that were at that scene and had DNA, with the
victim, Mr. Benton. Would you expect DNA? As the defendant
just conceded, the entire interaction from beginning'to end
is approximately 27, 28 seconds. Would you expect that
these three individgals within that time, pull out their
guns, approach Mr. Benton, ask if hé’s ST.B, tell him to run
his pockets, shoot him, all that, and still have time to ¥un
through his pockets, still have timé te go through his
clothing, strip off his clothing? Would you expect that
their DNA was there? Or is this, as Jalen Bacote said, a
robbery gone sour, and once it did, they hightailed it out
of there? Shell casings.. There's no shell casings. Does
that mean there were never any at the scene? Does that mean

someone, one of the three individuals didn't pick a shell
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casing or two? Was it kicked? Was it moved by the EMT's?
Was it taken to the hospital with Mr. Benteon? There's no

evidence of any shell casings, but that doesn't mean that

Mr. Graham didn't shoot his .380 into the back of Mr.

Benton. Because we do know one thing, there is a . 380
lodged in the stomach, chest area of Mr. Benton, and we know
fhat Mr. Graham is the only one alleged to have carried a
.380 at fhe time of the shooting. How about the timing of
this shooting? Mr. Fafver made a lot about, was it dusk?
How late was it? 4:00. Sundown 4:30, Could it have been

§:007? Could it have been 7:00? Mr. Ferrucci, the EMT, he

'had no idea when this was. He is a professional EMT,

working for the Town of Hamden. He had no idéa. I asked,
somewhere in the afternoon? Could have been afternoon.
Could have been evening. Do you expect Mr. Capers, when he
is driving to pick these three individuals up and they jump
in his car, out of breath, smeliiné of gunpowder, do you
think he looked at his clock, checked his watch, recorded
the exact time that that happened?' He did say anywhere
between 4:00 and 7:00. He did say that there was-stiil
light oﬁti And does it make sense, as Mxr, Farver said, that
these individuals would come all the way down to Bassett and
then go all the way back up? We know that’s not true. The
EMS, the electronic monitering on Mr. Graham;S bracelet,
shows that he stayed in the house. He didn't leave. So the
only logical inference is that Mr. Capexs, in the vicinity

of Saint Mary’s and Goodrich, which is where he said he
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tried -- where he picked them up, that happened irmmediately

after the shooting when it was still light out, and you also
wnow that because they are still out of breath and they
smell of gunpowder. What about hearing things on the news
or on the street? Hey, these kids talk; right? Crazy kids.
Stuff on the.news. You heard Detective Crawford, theré was
no press releases abou£ this; right? They heard it on the
street. Tﬁey heard on the street that Mr. Benton's head was
shot in the front and wenf out the side. That was on the
streef? Or is that testimony from someone who'wés there and
saw that bullet go through his head? Mr. Moye. 1Is that
something they heard on the street? 1 want to talk briefly
about the credibility of the witnesses because I know Mr.
Farver made an issue of that as well, and I want to take Mr. -
Capers and Mr. Bacote together because they are the two
cooperators. Both of those indiﬁiduals signed cooperation
agreements with the State of Connecticgt. Are they looking
for an incentive? Of course tﬁey are. Would you expect
them to come in here and testify if they didn't look for
something? Does that mean that they are lying? Does that
mean what they have to tell you is in any way untrue because
they are looking for a benefit? Do you think two
individuals, who have arguably no relationship to each other

whatsoever, come up with the exact same story and tell law

‘enforcement, for what, to rat on their own friends, people

that they grew up with in the community? Does that make any

sense? And when you look at those two individuals and you
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think about the stories they told; again cone from Mr. Moye
and one from Mr. Graham, would you expect their stories to
be exactly the same or do you expect there would be little
differences; right? Think back to thé two people that saw
an event that you’re talking to, two completely different
individuals. Wouldn’'t you be suspicious if their stories
were exactly the same. ?hese two individuals tell you
stories that are remarkedly simiiar, but Jalen Bacote in
particular tells you that the defendant stripped down Mr.
Renton. That’s what he said Graham told him. Maybe Graham
told him that. Maybe something wasrlost in translation.
Does it mean Mr. Bacote is making that up, that he just
adde& that little detail? We know that’s not true. Mr.
Benton was found fully clothed, money in his pocket, et
cetera. We know that that fact is not true. But does that
mean Mr. Bacote is a liaré You heard Mr. Bacote say just
this morning that those individuals that grew up together
were members of the Starr Block, Read Street affiliation.
Fér four years they hung out every day. They were deeply -
entrusted with each other. Youvheard Mr. Capers say Mr.
Moye told him to swear on his son’s life before he told him
what he did that day. He told him they would share secrets
and they would share swears, and at that particular time
that is when Mr. Moye confessed to this crime, not before.
How about Donavan Lowndes? ¥HNo coopepation agreement there.
Do you think Mr. Lowndes is happy to be here testifying in a

homicide case? But he got up there and he told yoﬁ what
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happened. He told you Mr. Graham_showed.him -- I'm sorry --
Mr. Coleman showed him a gun right there on the canal line.
He’s on video; right? I agree with Mr. Farver, I can’t see
a gun in that. But you do see Mr. Coleman pull something
out of his pocket, and you do see him hand something in a
very furtive fashion. Tt doesn’t look iike a cell phone,
but that’s up té you. You watched the evidence. Now Mr.
Lowndes did say one thing. Yeah, I said it was a cell phone
for a while and T was lying. He said that. Oh, Detective
Crawford berated him, and he went at him. He was not. He
was just doing his job. He was playing good cop, bad cop.
But eventually he told the detectives the same thing he told
you here. Coleman handed him a handgun and 1t was a
semiautoﬁatic handgun consistent with both what Jalen Bacote
and Capers. say about who carries what; right? Mr. Coleman
is known to carry a .9 millimeter. Mr. Moye is known to
carry a .38 revolver. Mr. Graham is known to carry a .380
automatic, éilver Lorcin.
(A video was played.)

And that’s the gun right theré,-ladies and gentlemen.
Two days, less than two days actually before the hoﬁicide,
Mr. Graham is holding the .380 that’s described by multiple
witnesses thét he élways carries, He’s on video two days
before and he’s wearing the same sweatshirt and he’s wearing
the samé mask, slash hat, depending on what you credit as
far as testimony is concerned. Can you imégine the

coincidence that has to be incurred where these three
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individuals had nothing to do with this? They both happen
to have -- Mr. Graham happened to have a gun that was
responsible for the death of Mr. Benton; right? They all
three happen to be in the canal line at the exact same time
where someone comes out of the woods and shoots Mr. Benton.
They both happen to be on cell phones before and after the
incident flashing guns and wearing the same exact clothing
as they did at the time of the homicide., They just happen
to leave the scene running down the canal line, jump into an
Uber, and go to Waterbury that night. Mxr. Graham happens to
have a sweatshirt seized from his room at 93 Bassetl Street.
That’s the same sweatshirt that’s seen on the canal line
video. And he just happenslto be on electronic monitoring
which shows exactly his to and from going. Can you imagine
those coincidences? I'm not going to spend a lot of time on
this. You’ll have this evidence betfore you. But he, Mr.
Graham, has made a very tight window. It’s approximately 20
minutes or so where he’s leaving and returning back to
Bassett Street. That’s it. And the other times are on the
videotapes as well. Some of them, as you can find, are not
Fine or not accurate. DBut the canal liﬁe, there’s testimony
that the canal line near Goodrich Streét, as well as the
Bassett Street cams are accurate. There is é video of the
canal line -~ Just ag an aside, ladies and gantleﬁen, you’ 1l
have an opportunity to review this back in the deliberation
oo, ‘You’ll have an opportunity to review all the canal

line evidence as well as the conglomeration video which

A184




10
11
12
13
14
15
16
17
18

19
20
21
22
23
24
25
26

271

55

shows all the videos, the GoodrichVStreet down to Bassett
Street. Take a look at this particular video. When this
nappens the victim is already down in that grassy area.
They' ve élready seen him. They go over. They show Mr.
Lowndes a firearm. Mr. Coleman shows him. They walk off
Dudliey Street, as Mr., Reed -— Mr. Durham said momeﬁts
before, and then they go back to see the victim. Why .is
that?

(A video was played.)

From the moment the last individual, Mr. Graham, walks
off camera is approximately 25 seconds before they are seen
iunning again back down the canal-line. So this entire
incdident, ladies and gentlemen happens in a very short
window. And furthermore, on the other video you could
see -~ Well here he is right now. You can see Mr. Coleman.
What’s Mr. Coleman doing here? He appears to be looking
out, doesn’t he? I thought Mr. Coleman was doing a drug
deal; right? You heard the defendant testify it was Mr.
Coleman he was dealing with. Mr. Coleman islthé one that
reached into his pocket to pull out thermarijuana. And
there he is. You see him standing on the canal line looking
up and.down the canal line. And if this was a drug deal, if
this was something that Mr. Graham has testified to being a
drug deal, and someone came out the woods and shot Mr.
Benton, then why again is Mr. Benton clutching a watch in
his hand when he’s found or is that indicative of a robbery

gone wrong? You'll have these videos, ladies and gentlemen.
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So I’'m not going to play the entirety, but you can see them
run across the canal line and head down towards Bassett
Street. Now the only thing of note in regards to these
videos as they play iz there are no videos from Goodrich
Street where Mr. Capers said they weré cutting through
yards, all the way down to when they get down to Bassett
Street, o the timeframe for which Mr. Capers says he’s
picking them up, he’s not on that particular video, nor are
they on any video after this until they get all the way down
to Bassett Street, and there they are on the video, as you
could see. - The sweatshirt that is seized from Mr. Graham's
room 1s the same sweatshirt that he’s seen both before and
after on the Snapchat videos. And although Mr. Graham said,
oh, I have several sweatshirts, you can see the non-tapered
nature of the drawstrings, and you’ll have that exact
sweatshirt. It’s a very distinct Nike sweatshirt with
sguared off drawstrings. The three —-~ the three individuals
peforehand right outside Kools placé, wearing the exéct same
jackets. Mr. Graham wearing the exact same jacket as he
has —- as he’s wearing in the Waterbury video that was taken
that night. And by the way, the Waterbury video, first off,
there's the hat that he’s seen wearing. You heard testimony
where he was pulling down a mask. Why was he doing that,
ladies and gentlemen?
(A video was played.)
T'm going to pull this shit on right now. No, you’'re

straight, And the fourth individual, the one who has been
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déscribed as Fetty, you hear Mr. Moye say Gap. IYou hear
that name. Why didn't the defendant want to admit that that
was Gap in that video? What about Mr. Graham’s story?

Let’s take a few of the more assailant characteristics of
his testimony. One, he denied he was op hunting that day:
right? That wasn’t me. I didn't -- 1 wasn’t op hunting.

He was kind enough to explain to fou what op hunting is
though; right? It’s when someone from é rival group ¢oes
Looking for members of another rival group to rob or do harm
to them. And if you later remember I asked him, as an
example, if someone from Read or Starr Block was going up to

cause trouble in Hémden, would that be op hunting? Yeah,

that’s op hunting. I didn't do that. But that would be an

example of op hunting. He vowed that he had a gun 48 hours
bhefore the ﬁurder, as Attorney Durham said. Suspiciously he
just doesn't recall fhe nature of that gun, what kind of
caliber it was. He said it.wasn’t my gun. It wasn’t the
gun that everyone else in this trial is describing him with
every single day, this silver .380 Lorcin. He describes a
drug interaction with someone that he had no idea. They are
walking the canal line. They find a random guy who just
waveé them over, to deal drugs, in Hamden, an area they are
not even from. Does that make any sense to you, ladies and
gentlemen? Youw’ll have the videos, particularly fhe videc
of the first responder, Officer Sheppard, when he arrives at
the scene. That paints kind of a nice picture of the entire

layout, a little more so than the canal line video. There’s
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no grassy knollsrthere. There’s nowhere where someone could
be hiding behind a tree or come éut of the bushes. And if
there were, wouldn’t you expect them to be in the Dudliey
cams, both 35 and 45, faciﬁg east and west, but you know,
the ones that captured the three guys walking as they go to
the canal line, or how about north and gouth in the canal
line? When I asked the defendant where this unknown masked
shooter came from, if you recall he originally pointed at
the canal line and then went just a little over to the side,
because the canal line captures that footage going
northbound. How about the flight after the fact? His
testimony was they Qere scared and running. But as, again
Attorney Durham ﬁoted, they are not pumping arms and trying

to keep feet. They are looking back. Their hands are in

their pocket, and they’re briskly moving. They are running.

But are they running because of something they just did or
are they running from some unknown assailant who was
shooting at them?

(A video was played.)

You just saw that video. That was on Jalen Bacote's
phone, taken shortly before the murder. And once again, we
see the defendant, once again, wearing the same sweatshirt .
and holdiné the exact same gun that everyone has said he
carries. Now if you remember, when I showed him that
picture, Mr. Graham said that was the only time T held that

gun. I don’t know what caliber it ig. I don’t know

anything about it. Well clearly now, he’s holding-the gun
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in this video as well, and he’s been described to carry it
on multiple occasions. Time has kind of been an issue in
this particular case. It’s been brought up by the defense
attorney multiple times. T sﬁspect my time is running
short, so I’1l wrap up. But this was the watch, ladies and
gentlemen, that was taken off the body of Mr. Benton as he
was breathing his last breaths on that canal line. Do you

think Mr. Benton knew his time was up? Do you think Mr.

Benton suspected at 3:40 p.m., November 13, 2017, his life

would be snuffed out by three individuals? His time was up.
Now it’s your time. It’'s you're time to go back there and
deliberate. It’s your time to hold Mr. Graham responsible
for the murder of Lean&re Benton. Thank you.
THE COQOURT: Okay. Thank you, Mr. Garbarsky.
All right. Ladies and gentlemen, the next part of
the trial is the instructions of the Court. Due to
the time right now, what we are going to do is take
an early lunch. There’s some matters I need to
discuss with counsel. You'll hear my instructions of
law in connection with this case starting at 2:00.
So please now -- I'm going to excuse you for a little
bit of an earlier lunch. Report back upstairs no
later than ten of two. We’re going to start promptly
at 2:00. Please, particularly at this point, don’t
do anything at all that will prevent you from being
fair and impartial and rendering a decision based

only on what happens in the courtroom and nothing
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else. Do not discuss this case with anyone. Do not
allow anyone to do so with you. I mean discuss and
communicate in all possible manners, including any
form of social media, including among yourselves. If
there’s anything in the newspaper, radio, T.V.,
Internet, social media about this case you must aveid
it. Don’t listen to it, watch it, oxr read it. Have
a pleasant lunch. Report back upstairs no later than
ten of two.

{The jury panel exited the courtfoom.)

PHE COURT: All right. Counsel, just a couple
of housekeeping things. The clerk will be available
presumably between now and 1:00 to make sure all the-
exhibits are in order. In connection with the
exhibits and pursuént to State versus Jones at 314
Connecticut, I just want to make sure with respect to

the electronic evidence, 1’11 call it, meaning the

various DVD’s, thumb drives, et cetera, that have

been introduced here, and I don’t have the exhibit
numbers handy, but has counsel made arrangements énd
discussed aﬁong themselves the means by which, should
the jury desire, to view those items and can do so in
the jury room?
ATTY. GARBARSK?: The jury has a multimedia

presenter, which is a Blu Ray player,‘that they can
play all the disk exhibits in, except the 911 call.

In addition, we have a clean laptop that was provided
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that we have a Blu Ray disk player attached to, which
they can play the 911 call and use the USB device to
play Exhibit 4, which is the canal line video. That
does require a modicum of tech savviness to play, but
that is the only way we could supply that video.

THE COURT: All right. 8o the -- So I guess the
short ‘answer is then, they have what they need at
their disposal. Presumably they will be able to work
it. TIf they can‘t, I guess they’ll send a noté out.

ATTY. GARBARSKY: Yes, your Honor. :

THE COURT: Okay. Mr. Farver, anything you need
to say in respect to that?

ATTY.VFARVER: Né, your Honor.

THE COURT: Okay. fhe Court is going to --
Counsel has copies of the Court's instructions. In
view of the testimony this morning on rebuttal from
Mr. Bacote, the Court is going to additionally give
thé Jury in writing something similar to what I
already said orally to them in connection with the
limited purpose for which that testimony this morning
was offered. Hopefully, I'll have that available
before we start at 2:00 for counsels’ review, but I
don’t see that it will be substantially different
than what I already said. Mr. Garbarsky or Mr.
Durham, anything you wish the Court to consider
adding to that or —-

ATTY, GARBARSKY: No, your Honor.
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CONSTITUTIONAL PROVISIONS

U.S. Const. Amend. V. No person shall be held to answer for a capital, or otherwise
infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases
arising in the land or naval forces, or in the Militia, when in actual service in time of War
or public danger; nor shall any person be subject for the same offense to be twice put in
jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against
himself, nor be deprived of life, liberty, or property, without due process of law; nor shall
private property be taken for public use, without just compensation.

U.S. Const. Amend. VL. In all criminal prosecutions, the accused shall enjoy the right to
a speedy and public trial, by an impartial jury of the State and district wherein the crime
shall have been committed, which district shall have been previously ascertained by law,
and to be informed of the nature and cause of the accusation; to be confronted with the
witnesses against him; to have compulsory process for obtaining witnesses in his favor,
and to have the Assistance of Counsel for his defense.

U.S. Const. Amend. XIV. Section. 1. All persons born or naturalized in the United States
and subject to the jurisdiction thereof, are citizens of the United States and of the State
wherein they reside. No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall any State deprive any
person of life, liberty, or property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws. Section. 2. Representatives shall be
apportioned among the several States according to their respective numbers, counting
the whole number of persons in each State, excluding Indians not taxed. But when the
right to vote at any election for the choice of electors for President and Vice President of
the United States, Representatives in Congress, the Executive and Judicial officers of a
State, or the members of the Legislature thereof, is denied to any of the male inhabitants
of such State, being twenty-one years of age, and citizens of the United States, or in any
way abridged, except for participation in rebellion, or other crime, the basis of
representation therein shall be reduced in the proportion which the number of such male
citizens shall bear to the whole number of male citizens twenty-one years of age in such
State. Section. 3. No person shall be a Senator or Representative in Congress, or elector
of President and Vice President, or hold any office, civil or military, under the United
States, or under any State, who, having previously taken an oath, as a member of
Congress, or as an officer of the United States, or as a member of any State legislature,
or as an executive or judicial officer of any State, to support the Constitution of the United
States, shall have engaged in insurrection or rebellion against the same, or given aid or
comfort to the enemies thereof. But Congress may by a vote of two-thirds of each House,
remove such disability. Section. 4. The validity of the public debt of the United States,
authorized by law, including debts incurred for payment of pensions and bounties for
services in suppressing insurrection or rebellion, shall not be questioned. But neither the
United States nor any State shall assume or pay any debt or obligation incurred in aid of
insurrection or rebellion against the United States, or any claim for the loss or
emancipation of any slave; but all such debts, obligations and claims shall be held illegal
and void. Section. 5. The Congress shall have power to enforce, by appropriate
legislation, the provisions of this article.
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CONNECTICUT CONSTITUTION

Conn. Const. art. |, sec. 8. In all criminal prosecutions, the accused shall have a right to
be heard by himself and by counsel; to be informed of the nature and cause of the
accusation; to be confronted by the witnesses against him; to have compulsory process
to obtain witnesses in his behalf; to be released on bail upon sufficient security, except in
capital offenses, where the proof is evident or the presumption great, and in all
prosecutions by indictment or information, to a speedy, public trial by an impartial jury. No
person shall be compelled to give evidence against himself, nor be deprived of life, liberty
or property without due process of law, nor shall excessive bail be required nor excessive
fines imposed. No person shall be held to answer for any crime, punishable by death or
life imprisonment, unless on a presentment or an indictment of a grand jury, except in the
armed forces, or in the militia when in actual service in time of war or pubiic danger.

STATUTES

Sec. 53a-54c¢ Felony Murder (Effective October 1, 2015}

A person is guilty of murder when, acting either alone or with one or more persons,
such person commits or attempts to commit robbery, home invasion, burglary,
kidnapping, sexual assault in the first degree, aggravated sexual assault in the first
degree, sexual assault in the third degree, sexual assault in the third degree with a
firearm, escape in the first degree, or escape in the second degree and, in the course of
and in furtherance of such crime or of flight therefrom, such person, or another participant,
if any, causes the death of a person other than one of the participants, except that in any
prosecution under this section, in which the defendant was not the only participant in the
underlying crime, it shall be an affirmative defense that the defendant: (1) Did not commit
the homicidal act or in any way solicit, request, command, importune, cause or aid the
commission thereof: and (2) was not armed with a deadly weapon, or any dangerous
instrument; and (3) had no reasonahble ground to believe that any other participant was
armed with such a weapon or instrument; and (4) had no reasonable ground to believe
that any other participant intended to engage in conduct likely to result in death or serious
physical injury.

Sec. 53a-134(a){2) Robbery in the First Degree

(a) A person is guilty of robbery in the first degree when, in the course of the
commission of the crime of robbery as defined in section 53a-133 or of immediate flight
therefrom, he or another participant in the crime: (1) Causes serious physical injury to any
person who is not a participant in the crime; or (2) is armed with a deadly weapon; or (3)
uses or threatens the use of a dangerous instrument; or (4) displays or threatens the use
of what he represents by his words or conduct to be a pistol, revolver, rifle, shotgun,
machine gun or other firearm, except that in any prosecution under this subdivision, it is
an affirmative defense that such pistol, revolver, rifle, shotgun, machine gun or other
firearm was not a weapon from which a shot could be discharged. Nothing contained in
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this subdivision shall constitute a defense to a prosecution for, or preclude a conviction
of, robbery in the second degree, robbery in the third degree or any other crime.

(b) Robbery in the first degree is a class B felony provided any person found guilty under
subdivision (2) of subsection (a) shall be sentenced to a term of imprisonment of which
five years of the sentence imposed may not be suspended or reduced by the court.

Sec. 53a-48(a) Conspiracy

(a) A person is guilty of conspiracy when, with intent that conduct constituting a crime be
performed, he agrees with one or more persons to engage in or cause the performance
of such conduct, and any one of them commits an overt act in pursuance of such
conspiracy.

(b) It shall be a defense to a charge of conspiracy that the actor, after conspiring to commit
a crime, thwarted the success of the conspiracy, under circumstances manifesting a
complete and voluntary renunciation of his criminal purpose.

Sec. 29-35(a) Carrying a Pistol Without a Permit

(a) No person shall carry any pistol or revolver upon his or her person, except when such
person is within the dwelling house or place of business of such person, without a permit
to carry the same issued as provided in section 29-28. The provisions of this subsection
shall not apply to the carrying of any pistol or revolver by any parole officer or peace
officer of this state, or any Department of Motor Vehicles inspector appointed under
section 14-8 and certified pursuant to section 7-294d, or parole officer or peace officer of
any other state while engaged in the pursuit of official duties, or federal marshal or federal
law enforcement agent, or to any member of the armed forces of the United States, as
defined in section 27-103, or of the state, as defined in section 27-2, when on duty or
going to or from duty, or to any member of any military organization when on parade or
when going to or from any place of assembly, or to the transportation of pistols or
revolvers as merchandise, or to any person transporting any pistol or revolver while
contained in the package in which it was originally wrapped at the time of sale and while
transporting the same from the place of sale to the purchaser's residence or place of
business, or to any person remaoving such person's household goods or effects from one
place to another, or to any person while transporting any such pistol or revolver from such
person's place of residence or business to a place or individual where or by whom such
pistol or revolver is to be repaired or while returning to such person's place of residence
or business after the same has been repaired, or to any person transporting a pistol or
revolver in or through the state for the purpose of taking part in competitions, taking part
in formal pistol or revolver training, repairing such pistol or revolver or attending any
meeting or exhibition of an organized collectors' group if such person is a bona fide
resident of the United States and is permitted to possess and carry a pistol or revolver in
the state or subdivision of the United States in which such person resides, or to any
person transporting a pistol or revolver to and from a testing range at the request of the
issuing authority, or to any person transporting an antique pistol or revolver, as defined in
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section 29-33. For the purposes of this subsection, “formal pistol or revolver training”
means pistol or revolver training at a locally approved or permitted firing range or training
facility, and “transporting a pistol or revolver” means transporting a pistol or revolver that
is unloaded and, if such pistol or revolver is being transported in a motor vehicle, is not
readily accessible or directly accessible from the passenger compartment of the vehicle
or, if such pistol or revolver is being transported in a motor vehicle that does not have a
compartment separate from the passenger compartment, such pistol or revolver shall be
contained in a locked container other than the glove compartment or console. Nothing in
this section shall be construed to prohibit the carrying of a pistol or revolver during formal
pistol or revolver training or repair.

(b) The holder of a permit issued pursuant to section 29-28 shall carry such permit upon
one's person while carrying such pistol or revolver. Such holder shall present his or her
permit upon the request of a law enforcement officer who has reasonable suspicion of a
crime for purposes of verification of the validity of the permit or identification of the holder,
provided such holder is carrying a pistol or revolver that is observed by such law
enforcement officer.

Sec. 54-84 Testimony or silence of accused

{a) Any person on trial for crime shall be a competent witness, and at his or her option
may testify or refuse to testify upon such trial. The neglect or refusal of an accused party
to testify shall not be commented upon by the court or prosecuting official, except as
provided in subsection (b) of this section.

(b) Unless the accused requests otherwise, the court shall instruct the jury that they may
draw no unfavorable inferences from the accused's failure to testify. in cases tried to the
court, no unfavorable inferences shall be drawn by the court from the accused's silence.

Sec. 54-860. Jailhouse witnesses in a criminal prosecution Effective (October 1,
2019)

(a) In any criminal prosecution, upon written request by a defendant filed with the court,
but not requiring an order of the court, the defendant may request of the prosecutorial
official whether such official intends to introduce testimony of a jailhouse witness. The
prosecutorial official shall promptly, but not later than forty-five days after the filing of such
motion, disclose to the defendant whether the official intends to introduce such testimony
and, if so, the following information and material:

(1) The complete criminal history of any such jailhouse witness, including any charges
pending against such witness, or which were reduced or dismissed as part of a plea
bargain;

(2) The jailhouse witness's cooperation agreement with the prosecutorial official and any
benefit that the official has provided, offered or may offer in the future to any such
jailhouse witness;
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(3) The substance, time and place of any statement allegedly given by the defendant to
a jailhouse witness, and the substance, time and place of any statement given by a
jailhouse witness implicating the defendant in an offense for which the defendant is
indicted;

(4) Whether at any time the jailhouse witness recanted any testimony subject to the
disclosure and, if so, the time and place of the recantation, the nature of the recantation
and the name of any person present at the recantation; and

(5) Information concerning any other criminal prosecution in which the jailhouse witness
testified, or offered to testify, against a person suspected as the perpetrator of an offense
or defendant with whom the jaithouse witness was imprisoned or otherwise confined,
including any cooperation agreement with a prosecutorial official or any benefit provided
or offered to such witness by a prosecutorial official.

(b) The prosecutorial official may move for an extension of time to make any disclosure
pursuant to subsection (a) of this section. The court may agree to such extension of time
if the court finds that the jailhouse witness was not known to the prosecutorial official at
the time the defendant filed the written request under subsection (a) of this section, and
that information or material required to be disclosed pursuant to subsection (a) of this
section could not be disclosed with the exercise of due diligence within the period of time
required under subsection (a) of this section. Upon good cause shown, the court may set
a reasonable extension of time or may, upon the court's own motion, allow such
extension.

(c) If the court finds that a disclosure pursuant to subsection (a) of this section may result
in the possibility of bodily harm to the jailhouse witness, the court may order that such
information or material may only be viewed by the defense counsel, and not by the
defendant or other parties.

(d) For the purposes of this section, “benefit” means any plea bargain, bail consideration,
reduction or modification of sentence or any other leniency, immunity, financial payment, '
reward or amelioration of current or future conditions of incarceration offered or provided
in connection with, or in exchange for, testimony that is offered or provided by a jailhouse
witness; ‘and “jailhouse witness” means a person who offers or provides testimony
concerning statements made to such person by another person with whom he or she was
incarcerated, or an incarcerated person who offers or provides testimony concerning
statements made to such person by another person who is suspected of or charged with
committing a criminal offense.
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Sec. 6-11(a) Prior Consistent Statements of Witnesses; Constancy of Accusation
by a Sexual Assault Complainant

{(a) General Rule. Except as provided in this section, the credibility of a witness may not
be supported by evidence of a prior consistent statement made by the witness.

(b) Prior Consistent Statement of a Witness. If the credibility of a witness is impeached
by (1) a prior inconsistent statement of the witness, (2) a suggestion of bias, interest or
improper motive that was not present at the time the witness made the prior consistent
statement, or (3) a suggestion of recent contrivance, evidence of a prior consistent
statement made by the witness is admissible, in the discretion of the court, to rebut the
impeachment.

Sec. 8-6(4) Hearsay Exceptions

The following are not excluded by the hearsay rule if the declarant is unavailable as a
withess:

(4) Statement against Penal Interest. A trustworthy statement against penal interest that,
at the time of its making, so far tended to subject the declarant to criminal liability that a
reasonable person in the declarant's position would not have made the statement unless
the person believed it to be true. In determining the trustworthiness of a statement against
penal interest, the court shall consider (A) the time the statement was made and the
person to whom the statement was made, (B) the existence of corroborating evidence in
the case, and (C) the extent to which the statement was against the declarant's penal
interest.

FEDERAL RULES OF EVIDENCE

Rule 804. Exceptions to the Rule Against Hearsay--When the Declarant s
Unavailable as a Witness
(a) Criteria for Being Unavailable. A declarant is considered to be unavailable as a

witness if the declarant:

(1) is exempted from testifying about the subject matter of the declarant's statement
because the court rules that a privilege applies;

(2) refuses to testify about the subject matter despite a court order to do so;
(3) testifies to not remembering the subject matter;

(4) cannot be present or testify at the trial or hearing because of death or a then-existing
infirmity, physical illness, or mental illness; or

(5) is absent from the trial or hearing and the statement's proponent has not been able,
by process ofr other reasonable means, to procure:
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(A) the declarant's attendance, in the case of a hearsay exception under Rule 804(b)(1)
or (6); or

(B) the declarant's attendance or testimony, in the case of a hearsay exception under
Rule 804(b)(2), (3), or (4).

But this subdivision (a) does not apply if the statement's proponent procured or wrongfully
caused the declarant's unavailability as a witness in order to prevent the declarant from
~attending or testifying.

(b) The Exceptions. The following are not excluded by the rule against hearsay if the
declarant is unavailable as a witness:

(3) Statement Agéinst Interest. A statement that:

(A) a reasonable person in the declarant's position would have made only if the person
believed it to be true because, when made, it was so contrary to the declarant's
proprietary or pecuniary interest or had so great a tendency to invalidate the declarant's
claim against someone else or to expose the declarant to civil or criminal liability; and

(B) is supported by corroborating circumstances that clearly indicate its trustworthiness,
if it is offered in a criminal case as one that tends to expose the declarant to criminal
liability.
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