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Petitioners Javan “J.D.” and Holly Mesnard! (“Mesnard”) petition the
Supreme Court of Arizona to review the July 13, 2020 decision of the court of
appeals declining to accept jurisdiction of Mesnard’s Petition for Special Action on
the issues set forth below. This Petition presents questions of pure law regarding the
scope of legislative immunity, which is a matter of statewide concern. It also asks
the Court to resolve a conflict among the appellate divisions on how to treat notice
of claim letters on a motion to dismiss. Accordingly, it is highly appropriate for the
this Court to accept this Petition. In compliance with Rule 23(d) of the Rules of Civil
Appellate Procedure a copy of the superior court’s decision that is the subject of this
special action accompanies this Petition. (Superior Court’s Ruling dated May 26,
2020, (the “Order”), APP? 021-036).

INTRODUCTION

Real party-in-interest Donald M. Shooter, was expelled from the Arizona
House of Representatives on February 1, 2018 following the release of an
investigative report concerning allegations Shooter had engaged in inappropriate
conduct with other House members, staff and lobbyists. The vote to expel him was

56-3. Shooter sued the former Speaker of the House, Petitioner J.D. Mesnard, for

I Ms. Mesnard is being sued solely in her capacity as spouse of Mr. Mesnard. For
ease of narrative the petition refers only to Mr. Mesnard.

2 “APP” refers to the page numbers cited in Petitioner’s Appendix to this Petition
incorporated with a clickable link.
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damages arising from his expulsion. Shooter’s original complaint was dismissed by
the superior court for failure to state a claim for relief. Shooter was granted an
opportunity to amend his complaint, which he did. (APP145-146).

Shooter’s Amended Complaint asserted six (6) causes of action, viz. 1)
Defamation; 2) False Light Invasion of Privacy (abandoned and dismissed with
prejudice); 3) State Constitutional Denial of Due Process (dismissed with prejudice);
4) Civil Conspiracy re Defamation; 5) Civil Conspiracy re False Light (abandoned
and dismissed with prejudice); and 6) Civil Conspiracy re State Constitutional
Denial of Due Process (dismissed with prejudice). (Amended Complaint (“FAC”),
APPV23-021-135)

Mesnard moved to dismiss the Amended Complaint on various grounds
including legislative immunity. (Mesnard Motion to Dismiss APPV2-136-171). The
superior court dismissed all the claims against Mesnard except the defamation claim
and permitted the conspiracy claim based on the defamation claim to go forward as
against all defendants. (Order at p. 9, APP 029;).

Mesnard’s special action asked the court of appeals to overturn the portion of

the Order in which the superior court refused to recognize the legislative immunity

3 APPV1 and APPV2 refer to Volumes 1 and 2 of relevant records from the case file
that accompany this Petition but are filed as separate volumes due to file size
limitation of AZTurbo Court.
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of Mesnard from the defamation and conspiracy to commit defamation counts of the
Amended Complaint. The superior court in its order stated that “..it is not as clear
under Arizona law how far that absolute immunity extends. ... without further
guidance from Arizona appellate courts, this Court is reluctant to extend legislative
immunity to every act allegedly conducted by Mesnard, simply because of his status
as the Speaker of the House.” The superior court refused to recognize Mesnard’s
immunity, not because it found it did not apply, but because it could not tell if it
applied. The result is effectively the same as finding no immunity. Mesnard asked
the court of appeals to clarify and confirm the broad scope of legislative immunity
and its application to the facts alleged in Shooter’s Amended Complaint. He now
asks the same of this Court.

The special action also raised privilege to publish as a bar to Shooter’s
defamation claims based on the Arizona House of Representative’s investigative
report, and it also raised Arizona’s notice of claim statute as a bar to Shooter’s claims
based on Mesnard’s press release explaining his decision to move the House to expel
Shooter. The court of appeals declined jurisdiction.

Acceptance of this Petition is appropriate. This appeal presents pure questions
of law. The court of appeals, by refusing to hear Mesnard’s petition, is shearing him
of his legislative immunity and forcing Mesnard to defend himself in discovery over

allegations from which he is not subject to account. At a minimum, the court has a
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duty to state the scope of the immunity so that Mesnard may be entitled to its
protection.
ISSUES PRESENTED FOR REVIEW

1. Whether Mesnard is absolutely immune from suit based on his actions
complained of in the Amended Complaint.

2. Whether Mesnard’s release of the investigative report from the law firm
retained by the Arizona House of Representative to review the allegations against
Mr. Shooter and others was privileged.

3. Whether the notice of claim filed by Shooter can be considered by the
court on a motion to dismiss?

STATEMENT OF FACTS

From 2017 — 2019 J.D. Mesnard was the Speaker of the Arizona House of
Representatives. During his tenure as Speaker, allegations surfaced of inappropriate
behavior by then Representative Donald Shooter. Shooter demanded an
investigation into the allegations and Mesnard directed that one occur. The House
hired a law firm to perform the investigation. The law firm eventually produced a

report with its findings (the “Report™) (APP 037-118).

Subsequently, on February 1, 2018, Mesnard, as a member of the Arizona
House of Representatives, sponsored House Resolution 2003. That resolution sought

to expel Shooter from the Arizona House of Representatives. The members of the
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Arizona House of Representatives passed H.R. 2003 and expelled Shooter from the
House.

On or about April 16, 2018 Shooter’s counsel served a notice of claim letter
on Mesnard that among other things claimed: “The allegations and conclusions
against Shooter based on a bogus policy and standard are defamatory and were
publicly disseminated in the Special Counsel's report and repeated as fact in the
media.” The notice of claim letter did not reference any statements made in a press
release by Mesnard issued on February 1, 2018. (Notice of claim letter, APPV1-
124-140).

On January 29, 2019, Shooter sued Mesnard in superior court under several
theories including for damages under 42 U.S.C. § 1983. The case was removed to
federal court where the district court dismissed the 1983 claim and remanded the rest
of the claims back to the superior court. (Fed. Order dated June 7, 2019, (APP 119-
133).) The superior court then dismissed the rest of the counts in the complaint, but
permitted Shooter to amend his complaint. (Superior Court’s Ruling dated

December 20, 2019, APP 134-146). Mesnard subsequently moved to dismiss the

Amended Complaint. The superior court granted that motion in part and denied it in

part. (Order, APP 021-036).

Shooter’s remaining claims are a claim of defamation and a claim of

conspiracy to commit defamation. Those claims are based on two alleged sources of
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defamatory statements. (FAC 99175-183, and 202-208 respectively, APPV2-065-
070; APPV2-080-087). Shooter complains the contents of the Report defamed him.
Shooter also claims that Mesnard defamed him in a press release issued on February
1, 2018 by Mesnard during session. (Press release, APP 147).
LEGAL ARGUMENT

Arizona Appellate courts have been clear in their pronouncements that
Arizona’s legislative immunity is as broad and comprehensive as the federal
immunity. Due to its common law origins, legislative immunity under federal
common law is afforded to state legislators even where not specifically provided for
in a state’s constitution. Tenney v. Brandhove, 341 U.S. 367, 372 (1951). “... the
legislative immunity shielding members of the Arizona legislature is rooted in both
federal common law and the Arizona Constitution.” Ariz. Indep. Redistricting
Comm’m v. Fields 206 Ariz. 130, 75 P.3d 1088 916 (App. 2003). “... [C]lases
construing the federal Speech or Debate Clause and the federal common law are
persuasive in interpreting the scope of the immunity and privilege afforded by the
Arizona Constitution.” Id. Ft. Note 4.

In determining if legislative immunity applies “[t]he question to be resolved
is whether the actions of the petitioners fall within the ‘sphere of legitimate
legislative activity.’ If they do, the petitioners ‘shall not be questioned in any other

place’ about those activities since the prohibitions of the Speech or Debate Clause

10
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http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GN91-NRF4-42WY-00000-00&context=

are absolute.” Eastland v. United States Servicemen’s Fund 421 U.S. 491, 501, 95
S. Ct. 1813, 1820 citing Doe v. McMillan, 412 U.S. 306, 312-313 (1973).
A.  The Investigative Report

1. Absolute immunity

The Amended Complaint admits that the Arizona House of Representatives
retained a law firm to investigate the allegations of misconduct made against
Shooter. Shooter complains that Mesnard is responsible for the contents of the
Report and that the contents of the Report defamed him. (FAC 4177, APPV2-066).
The question before the court is whether Mesnard can be personally sued based on
the contents of the Report as it was provided to the members of the House. To answer
that the court must determine if the Report falls within the legitimate legislative
sphere.

In determining whether particular activities other than literal speech or
debate fall within the “legitimate legislative sphere” we look to see
whether the activities took place “in a session of the House by one of
its members in relation to the business before it.” Kilbourn v.
Thompson, 103 U.S. 168, 204 (1881). More specifically, we must
determine whether the activities are “an integral part of the deliberative
and communicative processes by which Members participate in
committee and House proceedings with respect to the consideration and
passage or rejection of proposed legislation or with respect to other
matters which the Constitution places within the jurisdiction of
either House.”

Gravel v. United States, 408 U.S., 606, 625 (1972). Eastland v. United States
Servicemen's Fund 421 U.S. 491, 503, 95 S. Ct. 1813, 1822-3
(1975)(emphasis added).

11
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“An absolute legislative privilege applies to legislators ‘performing a
legislative function although the defamatory matter has no relation to a legitimate
object of legislative concern.”” Sanchez v. Coxon 175 Ariz. 93, 97, 854 P.2d 126,
130 (emphasis added by court). “It is the occasion of the speech, not the content, that
provides the privilege. Any other rule would frustrate the purposes for which
immunity is granted.” /d. (interior citations omitted).

The occasion of the speech at issue here is a report and associated documents
related to an investigation into the actions of Shooter by the Arizona House of
Representatives. The investigation was performed pursuant to powers granted the
legislature by the Arizona Constitution. Ariz. Const. Art. IV, Pt. 2, §§ 8 & 11. The
investigation of claims by the House against one of its members is a legislative
function. The fact that it was created by a third party is irrelevant. Gravel v. United
States, 408 U.S. 606, 618, 92 S. Ct. 2614, 2623, 33 L.Ed.2d 583, 598
(1972)(Senator’s aides immune from suit for actions for which the Senator would be
immune if done by himself). The Report was an integral part of the work of the
investigation and well within the legitimate legislative sphere. It is no more subject
to a claim of defamation than any other report or transcript of proceedings created
by the legislature. See Green v. DeCamp 612 F.2d 368 (8" Cir. 1980) (Release of

committee report privileged).

12
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Mesnard is also absolutely immune from suit for authorizing its release to the
public. There is no allegation Mesnard personally published the Report. To the
extent Mesnard, as Speaker of the House, can be said to have authorized the release
of the report to the public and therefore published it outside the legislature, Mesnard
is immune from any claim based on his authorization. The Speaker of the House and
the Clerk are the only officers of the House A.R.S. § 41-1102(B). Therefore
Mesnard’s action in authorizing the release of the Report would be an act he took in
compliance with state law and in his legislative capacity. Mesnard is entitled to
legislative immunity for legislative acts and that would include permitting House
publication.

Accordingly, Mesnard is absolutely immune from Shooter’s defamation
claims based on the contents of the Report.

1. Privileged Publication

Since the House was required to release the Report to the public, the release
was also privileged and Mesnard is not subject to a claim of defamation for its
publication. Restatement (Second) of Torts, § 590, 592A. This applies even if no
immunity is recognized. The House was required to release the Report as it was a
public record. A.R.S. §§39-121, 121.01 & 128. And the press was demanding its
release. A fact the complaint tacitly and implicitly admits. (FAC 4158, APPV2-060).

Whether a document is a public record under Arizona's public records law presents

13
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a question of law, which this court reviews de novo. Griffis v. Pinal County, 215
Ariz. 1, 3, P7, 215 Ariz. 1, 156 P.3d 418, 420 (2007). If there is any suggestion that
the Report was not a public record, this court can confirm it is a public record and
its publication privileged.

B.  Press Release

1. Absolute immunity

The press release issued by then Speaker Mesnard occurred during a
legislative session and concerned legislative matters. It was issued from the
Speaker’s office on government letterhead. It informed the public of the actions
taken by the Speaker in response to actions taken by Shooter as a member of the
Arizona House of Representative. The quotes contained in the press release
explained the actions of the Speaker. (APP 147).

In a representative democracy constituents are entitled to know the basis of a
legislator’s actions. In this case the press release was within the outer perimeter of
Mesnard’s line of duty. As such, Mesnard is entitled to legislative immunity for the
contents of the press release. See Barr v. Matteo, 360 U.S. 564, 575,79 S. Ct. 1335,
1341, 3 L.Ed.2d 1434, 1443 (1959) (Press release by agency within absolute
executive privilege. “The fact that the action here taken was within the outer
perimeter of petitioner’s line of duty is enough to render the privilege applicable,

despite the allegations of malice in the complaint,...”). See also Abercrombie v.

14
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McClung, 55 Haw. 595, 600-601, 525 P.2d 594 (1974), (defamatory statements by
legislator to press regarding previous floor speech privileged) and State ex rel. Okla.
Bar Ass’n v. Nix, 1956 OK 959918 & 21, 295 P.2d 286 (Press release by legislator
with defamatory speech privileged when issued during legislative session). The
press release concerned matters within the work of the House of Representatives and
was a regular part of the work of the legislature. The Court should hold that scope
of legislative immunity in Arizona is broad enough to protect Mesnard’s press
release and therefore the defamation claim based on the contents of the press release
must be dismissed.

ii.  Notice of Claim

Each alleged defamatory statement by a defendant constitutes a separate
publication giving rise to a separate cause of action. State v. Superior Court, 186
Ariz. 294,299,921 P.2d 697, 702 (App. 1996) (citing Restatement (Second) of Torts
§ 577A(1) & cmt. a (1977)). Shooter’s 17-page Notice of Claim letter does not
mention the February 1, 2018 press release or describe any claim for defamation
based on its contents. The notice of claim letter does not describe a conspiracy to
defame Shooter based on the contents of the press release. It describes no damages
from the alleged defamatory press release. The notice of claim was not amended or
supplemented with such claims. They are separate claims. Since Shooter did not file

a notice of claim concerning the press release and the time to do so has long passed,

15
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Shooter is barred from pursuing a claim of defamation based on it or pursuing the
conspiracy claim based on the press release. Falcon v. Maricopa Cty., 213 Ariz. 525,
527 910 144 P.3d 1254, 1256 (2006).

Mesnard filed Shooter’s notice of claim letter with his first motion to dismiss.
The superior court citing the Arizona Court of Appeals, Division Two case Jones v.
Cochise County 218 Ariz. 372 47 (App. 2008) held that the notice of claim was a
document outside the record. (Superior Court’s Minute Entry dated November 15,

2019, APP 148-150). The superior court therefore refused to consider the notice of

claim on a motion to dismiss and converted the case to a motion for summary
judgment. During a status conference the court indicated that having changed the
matter into a motion for summary judgment, he was inclined to allow Shooter
discovery prior to ruling. As this would defeat Mesnard’s immunity, Mesnard
withdrew the argument concerning the notice of claim permitting the matter to be
treated as a motion to dismiss. The matter moved forward as a motion to dismiss and

the complaint was dismissed. (ME dated December 20, 2019, APP 134-146).

When Shooter amended his complaint he added claims related to the February
1, 2018 press release. (FAC qq 148, 178-182, APPV2-056-057; APPV2-066-070.)
Mesnard again attached the notice of claim to his motion to dismiss and requested
the claims be dismissed as time barred. (Motion to Dismiss (“MTD”), p. 7, APPV2-

142; APPV2-154-171). The superior court could and should have considered the

16
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notice of claim on Mesnard’s motion to dismiss. This Court has held that public
records regarding matters referenced in a complaint are not “outside the pleading”
and the court may consider them without converting a case into a motion for
summary judgment. Coleman v. City of Mesa 230 Ariz. 352, 356 99, 284 P.3d 863,
867 (2012). Arizona Court of Appeals, Division One, has held that a notice of claim
is a public record. Phoenix Newspapers, Inc. v. Ellis, 215 Ariz. 268, 272,921, 159
P.3d 578, 582 (App. 2007). And in an unpublished opinion Division One held that
the court could consider it on a motion to dismiss. See Aprim v. City of Phx., 1 CA-
CV 15-0500, 2016 Ariz. App., at *1, Unpub. LEXIS 1475, 2016 WL 6956608, 9
14-16 (App. Nov. 29, 2016). Therefore there is a dispute among the divisions on the
treatment of a notice of claim that this court should resolve.

Even if that were not true, based on the superior court’s earlier ruling, and in
order to save effort and time, Mesnard asked the superior court, if it did not dismiss
the case, to treat the notice of claim issue as a motion for summary judgment and
hold that the claims based on the press release were barred. The superior court,
without explanation, claimed the matter was not ripe. This was also error. The matter
was fully briefed. The notice of claim and the Amended Complaint were before the
superior court. No other fact/document is necessary for the resolution of the issue.
You cannot file a suit without filing a notice of claim concerning the cause of action.

And the court is charged with resolving the issue before trial at the earliest possible

17
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time. A.R.S. §12-821.01. The issue was ripe. The claims concerning the press release
should have been dismissed with prejudice.
CONCLUSION

As Judge Learned Hand wrote: “What is meant by saying that the officer must
be acting within his power cannot be more than that the occasion must be such as
would have justified the act, if he had been using his power for any of the purposes
on whose account it was vested in him. . . .” Gregoire v. Biddle, 177 F.2d 579, 581
(2nd Cir. 1949). There has been no suggestion that the actions of Speaker Mesnard
with regard to the Report, including releasing it to the public, were outside his
legislative authority. It was Mesnard’s power as Speaker that caused the Report to
be created and his power as Speaker that permitted its release to the public. Mesnard
is entitled to have those claims dismissed. Similarly the press release was sent out
from the Speaker’s office on government letterhead, during a legislative session,
regarding a legislative matter. Mesnard is immune from suit for its contents. The
defamation claims related to the February 1, 2018 press release are also barred as
Shooter did not comply with Arizona’s notice of claim statute with regard to those
claims.

Mesnard asks the court to accept this Petition and order appropriate relief.

18
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DATED this 28th day of July, 2020.

HINSHAW & CULBERTSON LLP

By: /s/ Stephen W. Tully

Stephen W. Tully
Bradley L. Dunn

Attorneys for Petitioners Javan “J.D.” and
Holly Mesnard
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PETITIONERS’ APPENDIX

Description Page Nos.

Superior Court’s Minute Entry dated May 26, 2020 filed | APP 021-036
May 27, 2020: Under Advisement Ruling Regarding
Motions to Dismiss

Report dated January 28, 2018 APP 037-118
Federal Court’s Order dated June 7, 2019 APP 119-133
Superior Court’s Ruling dated December 20, 2019 APP 134-146
Press release dated February 1, 2019 APP 147

Superior Court’s Minute Entry dated November 15, 2019 | APP 148-150
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CV 2019-050782 05/26/2020
CLERK OF THE COURT
HONORABLE THEODORE CAMPAGNOLO J. Escarcega
Deputy
DONALD M SHOOTER THOMAS C HORNE
V.
STATE OF ARIZONA, et al. REBECCA BANES

DANIEL P QUIGLEY
STEPHEN W TULLY
JUDGE CAMPAGNOLO

UNDER ADVISEMENT RULING REGARDING MOTIONS TO DISMISS

The Court heard oral arguments on May 19, 2020, in regard to Defendant State of
Arizona’s Motion to Dismiss Plaintiff’s Amended Complaint, filed on February 20, 2020;
Defendants Kirk and Janae Adams’ Motion to Dismiss, filed on February 27, 2020; and
Defendants Javan “J.D.” and Holly Mesnard’s Motion to Dismiss, filed on February 27, 2020. At
the conclusion of the oral arguments hearing, the Court took the Motions under advisement.

The Court has reviewed and considered the above-mentioned Defendant State of
Arizona’s Motion to Dismiss Plaintiff’s Amended Complaint; Defendants Kirk and Janae
Adams’ Motion to Dismiss; Defendants Javan “J.D.” and Holly Mesnard’s Motion to Dismiss;
Plaintiff’s Responses thereto; Defendants’ respective Replies; the Amended Complaint; the oral
arguments; and the applicable law.

I. Procedural Background
On January 29, 2019, Plaintiff Donald M. Shooter filed a four-count Complaint in

Superior Court against Defendants State of Arizona, Kirk and Janae Adams, and Javan “J.D.”
and Holly Mesnard, arising out of his expulsion from the Arizona House of Representatives on

Docket Code 926 Form VOOOA Page 1

APP 021



SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CV 2019-050782 05/26/2020

February 1, 2018. Count One of the original Complaint alleged a violation of 42 U.S.C. §1983.
Because of that, Defendants Adams and Mesnard removed the case to federal court on March 11,
2019 based on federal question jurisdiction. On Defendants’ motions to dismiss, the United
States District Court in CV-19-01671-PHX-DWL, entered a ruling on June 11, 2019, dismissing
Count One, and remanding the case to the Arizona Superior Court, because the remaining Counts
were based solely on State law.

After the case was remanded to State Court, the Adams and Mesnard Defendants filed
motions to dismiss the remaining counts, in which the State of Arizona joined. On December 24,
2019, this Court issued a Minute Entry granting the motions to dismiss. The Court granted leave
to Plaintiff to file an amended complaint that would attempt to address the deficiencies in the
original Complaint. On January 31, 2020, Plaintiff filed the Amended Complaint, which
contained six causes of action.

All of the Defendants filed motions to dismiss, seeking dismissal of the Amended
Complaint as to all of the causes of action alleged therein.

1l1. Extraneous Matters

The Adams and Mesnard Defendants attached exhibits to their Motions to Dismiss. In
considering a motion to dismiss for failure to state a claim, if the trial court considers matters
outside the pleadings (extraneous matters), it must treat the motion as a Rule 56 motion for
summary judgment, and allow the non-movant a reasonable opportunity to present all pertinent
material in response. Rule 12(d), Ariz. R. Civ. P.; Strategic Development and Construction, Inc.
v. 7" and Roosevelt Partners, LLC, 224 Ariz. 60, 11 (App. 2010). Matters of public record or
matters that are central to a complaint are not considered “extraneous matters.” 1d. at 1113 & 14.
Plaintiff’s only exhibit to each of his Responses to the Motions to Dismiss was a copy of the
Complaint. Referring to documents attached to a complaint are not extraneous matters. 1d. at {10.
Thus, attaching the complaint to a Rule 12(b)(6) pleading cannot be deemed to be extraneous.

The Adams’ Motion to Dismiss contained the following exhibits:

Exhibit 1: House Resolution 2003 - Expelling Don Shooter from the House of
Representatives

Exhibit 2: Sherman & Howard Report

Exhibit 3: Congressional Research Service-Expulsion of Members of Congress: Legal
Authority and Historical Practice
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The Court finds that Exhibit 1 is a public record, and is not extraneous. For the reasons
stated in the Court’s December 24, 2019 Minute Entry, Exhibit 2 is a public record and/or central
to the Amended Complaint. Exhibit 3 is more akin to legal argument than to an evidentiary
document. Both sides relied on Exhibit 3 for different reasons. To the extent that it is considered
argument, the Court finds that Exhibit 3 is not extraneous. Therefore, the Court has considered
the exhibits to the Adams’ Motion to Dismiss as part of the Rule 12(b)(6) proceeding.

The Mesnards’ Motion to Dismiss contained the following exhibits:
Exhibit 1: February 1, 2018 News Release issued by Mr. Mesnard

Exhibit 2: February 1, 2018 letter from Donald Shooter to Members of the House of
Representatives

Exhibit 3: April 6, 2018 letter from Donald Shooter’s attorneys to Mr. Adams, Mr.
Mesnard, and Attorney General Mark Brnovich (Plaintiff’s Notice of Claim)

The Court finds that Exhibit 1 is not extraneous for the same reasons that the Sherman &
Howard exhibit is not extraneous. The press release’s heading was from the Speaker of the
House of Representatives, making it a public record. Further, there is no dispute that Exhibit 1 is
an accurate copy of the press release, and the press release makes up a substantial part of the
Amended Complaint. It is, thus, central to the Amended Complaint.

Exhibit 2, the letter from Donald Shooter, is extraneous. Exhibit 3 is a copy of Plaintiff’s
Notice of Claim, which the Court finds to be extraneous. See Jones v. Cochise County, 218 Ariz.
372,97 (App. 2008) (approving the trial court’s converting a 12(b)(6) proceeding to a Rule 56
proceeding, because the notice of claim was a document outside the pleadings). Apparently
because the Court’s December 24, 2019 Minute Entry also found that the Notice of Claim was an
extraneous document, the Mesnards’ attorney argued that the Court should convert only the
notice-of-claim issue to a Rule 56 proceeding. The Court declines to entertain that argument. The
issue of whether or not a notice of claim was valid goes beyond the four corners of a complaint.
This issue is clearly one for summary judgment, but the Court does not believe that it is ripe for
summary judgment at this time.

Therefore, the Court will not consider Exhibits 2 and 3 attached to the Mesnards’ Motion
to Dismiss.
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I11. Rule 8 and Rule 12(b)(6)

As a general policy matter, Rule 12(b)(6) motions are not favored under Arizona law.
State ex rel. Corbin v. Pickrell, 136 Ariz. 589, 594 (1983). The court assumes the truth of
plaintiff's factual allegations when analyzing a complaint for failure to state a claim upon which
relief can be granted. Hogan v. Washington Mutual Bank, N.A., 230 Ariz. 584, §7 (2012).
Arizona follows a notice pleading standard. Coleman v. City of Mesa, 230 Ariz. 352, 356 (2012).
Rule 8 of the Arizona Rules of Civil Procedure provides that a plaintiff must provide a “short
and plain statement of the claim showing that the pleader is entitled to relief.” The purpose of a
complaint is to give the opponent fair notice of the nature and basis of the claim and indicate
generally the type of litigation involved. Cullen v. Auto-Owners Insurance Co., 218 Ariz. 417, 17
(2008).

A motion to dismiss is not a procedure for resolving disputes about the facts or merits of
a case. Coleman v. City of Mesa, 230 Ariz. 352, 146 (2012). Instead, the narrow question
presented by a Rule 12(b)(6) motion is whether facts alleged in a complaint are sufficient to
warrant allowing a plaintiff to attempt to prove his or her case. Id.

However, a complaint that states only legal conclusions, without supporting factual
allegations, does not comply with Rule 8’s notice pleading standard. Cullen v. Auto-Owners
Insurance Co., 218 Ariz. 417, {7 (2008). A Court cannot accept as true allegations consisting of
conclusions of law, inferences or deductions that are not necessarily implied by well-pleaded
facts, unreasonable inferences or unsupported conclusions from such facts, or legal conclusions
alleged as facts. Jeter v. Mayo Clinic Arizona, 211 Ariz. 386, 389 (App. 2005). Dismissal is
permitted only when a plaintiff would not be entitled to relief under any interpretation of the
facts susceptible of proof. Fidelity Security Life Insurance. Co. v. State Department of Insurance,
191 Ariz. 222, 14 (1998).

IV. The Amended Complaint

The Amended Complaint, like the original Complaint, arises out of a February 1, 2018
vote by the Arizona House of Representatives expelling Plaintiff from the House for conduct
determined to be dishonorable and unbecoming of one of its members. The House voted 56-3 to
expel Plaintiff. None of the parties disputes that the expulsion vote of Plaintiff was allowed by
Art. 4, Part 2, Section 11 of the Arizona Constitution.

The U.S. District Court’s recitation of the factual background taken from the original
Complaint was thorough, and the factual background is the same in the Amended Complaint.
Rather than repeat all the details of the factual background, the Court incorporates herein the
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section entitled “Factual Background” in the District Court’s Order of June 11, 2019, which is
attached as Exhibit 1 to the Mesnards’ Motion to Dismiss that was filed on September 23, 2019.

The Amended Complaint omitted two of the causes of action that were in the original
Complaint. The §1983 cause of action was omitted based on the District Court’s dismissal. The
cause of action for wrongful termination was not re-alleged. The Amended Complaint also added
a cause of action seeking independent relief for denial of state constitutional due process rights.
The Amended Complaint contained the following six causes of action:

First Cause of Action: Defamation

Second Cause of Action: False Light Invasion of Privacy

Third Cause of Action: State Constitutional Denial of Due Process

Fourth Cause of Action: Civil Conspiracy re Defamation

Fifth Cause of Action: Civil Conspiracy re False Light

Sixth Cause of Action: Civil Conspiracy re State Constitutional Due Process

YVVYVYY

Plaintiff, both in his Responses and during oral arguments, “abandoned” the Second and
Fifth Causes of Action, because Plaintiff had determined that a false light privacy claim was
unavailable to him as a public figure. See footnote 1 to Plaintiff’s Responses to the Adams and
Mesnard Motions to Dismiss. There being no objection from Defendants, the Court will grant
Defendants’ Motions as to the Second and Fifth Causes of Action, based on Plaintiff’s
abandonment of those causes of action.

Aside from a request for injunctive relief tied to the Third Cause of Action, which is
discussed below, the Amended Complaint seeks money damages, and declaratory relief that
Defendants committed the causes of action against Plaintiff.

V. Discussion
A. The Expulsion Vote - Political Question

The original Complaint did not seek to overturn the expulsion vote of the House. The
Amended Complaint is somewhat ambiguous as to whether it is asking this Court to set aside the
expulsion vote.

In the text of the Amended Complaint, Plaintiff agrees that the House of Representatives
has the power to expel a member under the Arizona Constitution, but that it cannot occur without
due process. In section (iii)(b) of the Amended Complaint’s request for relief, Plaintiff requests
“prospective injunctive relief to expunge, from the Arizona House of Representatives records,
the findings of the Sherman & Howard report and the actions of the Arizona House in expelling
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Plaintiff Shooter.” This request for relief was specifically tied to the third cause of action for
Denial of State Constitutional Due Process.

During oral arguments, the Court noted that the request to expunge the expulsion action
from the House’s records appeared to be tantamount to a request to overturn the expulsion vote
itself. Without the records of the expulsion, Plaintiff could then argue that no expulsion occurred,
and that everything should return to the way it was before the vote. When asked during oral
arguments whether Plaintiff was seeking to overturn the expulsion vote, Plaintiff’s counsel was
both hesitant and tentative in his answer. He did not affirmatively deny that Plaintiff was not
seeking such relief.

On pages 6 through 9 of the Court’s December 24, 2019 Minute Entry, the Court found
that the expulsion proceedings and vote invoked the political question doctrine, such that this
Court had no power to interfere with or overturn the expulsion of Mr. Shooter by the House of
Representatives. The Court’s ruling on the political question doctrine is the law of the case. The
Court finds no reason to reconsider or revise the ruling. The Court fully incorporates herein
Section B of the December 24, 2019 Minute Entry entitled “Political Question.”

Therefore, this Court has no power to expunge the records or action of the House of
Representatives in expelling Mr. Shooter. This Court has no power to overturn or set aside the
expulsion Resolution.

As discussed below, this does not mean that Plaintiff may not have stated a claim for
relief for certain actions allegedly taken by the individual defendants that may have caused
independent harm to Plaintiff. Such claims are separate and apart from the proceedings instituted
by the House.

B. First Cause of Action - Defamation

The Adams Defendants contended that there are no allegations of defamation against Mr.
Adams in the Complaint. The Mesnard Defendants asserted the same, and additionally alleged
that Mr. Mesnard has absolute legislative immunity, due to his role as the Speaker of the House
during the relevant time period.

A defamation action compensates damage to reputation or good name caused by the
publication of false information. Godbehere v. Phoenix Newspapers, Inc., 162 Ariz. 335, 341
(1989). To be defamatory, a publication must be false and must bring the defamed person into
disrepute, contempt, or ridicule, or must impeach plaintiff’s honesty, integrity, virtue, or
reputation. Id. If the plaintiff is a public official or public figure, or if the matter is a public one,
the plaintiff must prove actual malice to be successful. Id. at 342. Actual malice requires that the
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publisher acted with knowledge of the falseness, or with reckless disregard of the truth. Id. at
342-3 (1989).

1. Kirk Adams

After a thorough review of the Amended Complaint, the Court is unable to find any
specific allegations of defamation against Mr. Adams. In fact, the Amended Complaint, as well
as Plaintiff’s counsel’s admissions during oral argument, confirmed that the defamation
allegations are aimed solely at Mr. Mesnard. The Amended Complaint, like the original
Complaint, fails to identify any defamatory act or acts allegedly committed by Mr. Adams. There
are no allegations that Mr. Adams was involved in the publication of any allegedly defamatory
information. Accepting the allegations in the Amended Complaint as true, Plaintiff would not be
entitled to relief for defamation against Mr. Adams under any interpretation of the facts
susceptible of proof.

2. Javan “JD” Mesnard

In the December 24, 2019 Minute Entry, the Court dismissed the cause of action for
defamation against Mr. Mesnard on two grounds: 1) failure to provide well-pled facts to state a
claim for relief; and 2) absolute legislative immunity.

The Amended Complaint provides substantially more well-pled facts against Mr.
Mesnard than were contained in the original Complaint. Even though Plaintiff had no “property”
interest in his seat in the House of Representatives, Mecham v. Gordon, 156 Ariz. 297, 302
(1988), that does not mean that Plaintiff may not be able to state a claim for relief against Mr.
Mesnard as to specific defamatory statements allegedly made against Plaintiff.

In the Amended Complaint, Plaintiff alleged that Mr. Mesnard defamed Plaintiff by
adding to or removing portions from the Sherman & Howard report before it was shown to the
House Members or to the public. Plaintiff also alleged that Mr. Mesnard’s press release
contained untrue and defamatory statements that went beyond the mere statement of the facts.

Mr. Mesnard also argued that the defamation claim was insufficient as a matter of law on
a variety of grounds. The Court cannot make such fact-based findings in a Rule 12(b)(6)
proceeding. The issues of immunity, absolute or qualified, and the merits of the claims must be
developed through the disclosure and discovery process. See e.g., State ex. rel. Corbin, 136 Ariz.
at 594 (holding that even if the complaint has pleading deficiencies, a motion to dismiss should
be denied if it appears that other pretrial procedures will cure the defective pleading).

The Court is not making a finding as to the ultimate truth of the allegations. The only test
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in a Rule 12(b)(6) proceeding is whether the complaint states a claim for relief with well-pled
facts, which are assumed to be true. Whether or not the well-pled facts will be proved is not a
factor that a trial court can consider in ruling on a motion to dismiss.

In this case, the Amended Complaint meets the Rule 8 requirements, sufficient to allow
the First Cause of Action to go forward against Mr. Mesnard. If disclosure and discovery fail to
establish proof sufficient to meet Plaintiff’s prima facie burden, then Defendants have the right
to file a motion for summary judgment.

In its previous Minute Entry, this Court also extended absolute legislative immunity to
Mr. Mesnard’s alleged acts in regard to the Sherman & Howard report and the press release. The
Court has reconsidered its prior ruling that the defamation claim against Mr. Mesnard is
precluded by absolute legislative immunity. There is no question that a legislative privilege
applies to a legislator’s defamatory statements while performing a legislative function, even
though the defamatory matter has no relation to a legitimate object of legislative concern.”
Sanchez v. Coxon, 175 Ariz. 93, 97 (1993) [emphasis in original]. It is the occasion of the
speech, not the content, that provides the privilege. Id.

However, the ruling in Sanchez was narrowly tailored, and did not involve facts similar to
those in the instant case. In Sanchez, the Supreme Court specifically limited its ruling by stating
that “[t]he only question we decide is whether city and town council members have absolute
legislative immunity for words spoken during a formal council meeting.” Id. at 95. The Supreme
Court extended that immunity, consistent with the Arizona Constitution’s grant of such
immunity to Arizona legislators for statements made during formal legislative meetings. Id. In
this case, the alleged defamatory acts by Mr. Mesnard did not occur during formal legislative
meetings.

Therefore, it is not as clear under Arizona law how far that absolute immunity extends. In
extending that immunity to Mr. Mesnard in its December 24, 2019 Minute Entry, the Court
relied on two federal appellate decisions. One of those cases was Carlos v. Santos, 123 F.3d 61,
66 (2d Cir. 1997), which held that a consultant’s report initiated upon a legislator’s inquiry was
protected by absolute legislative immunity. The other case was Green v. DeCamp, 612 F.2d 368,
372 (8" Cir. 1980), which held that the mere release of a report to the media is a legitimate
legislative activity protected by the Speech or Debate Clause of the U.S. Constitution. Even
though those decisions were not precedential, this Court found them persuasive, because the U.S.
Constitution’s Speech or Debate Clause is akin to the same constitutional provision in Arizona.

Nonetheless, in reviewing those decisions again, and in considering the well-pled facts in
the Amended Complaint, this Court is no longer convinced that the rulings in those federal cases
should be applied to a defamatory action in an Arizona state court. Both of those cases
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specifically applied their findings to 81983 claims. There are no 81983 claims in the Amended
Complaint. Neither of those cases were based on Arizona law. Without further guidance from
Arizona appellate courts, this Court is reluctant to extend absolute legislative immunity to every
act allegedly conducted by Mr. Mesnard, simply because of his status as the Speaker of the
House.

The Court will not extend absolute legislative immunity to Mr. Mesnard for the claims in
the First Cause of Action, in the context of a Rule 12(b)(6) proceeding. The Court cannot make
this determination without a well-developed record.

Because the Court finds that the Amended Complaint states a claim for relief under Rule
8 for defamation against Mr. Mesnard, the logical follow-up question is why does this not affect
the expulsion decision of the House? The simple question is that the House and Mr. Mesnard are
not the same. The House is a body politic, composed of its Members, only one of whom was Mr.
Mesnard. The House exists as a separate entity. The best explanation of this difference comes
from the U.S. Supreme Court in a decision that is over a century old. Noting that this principle
applies to local governments, as well as Congress, the Supreme Court stated:

The two houses of congress are legislative bodies representing larger
constituencies. Power is not vested in any one individual, but in the aggregate of
the members who compose the body, and its action is not the action of any separate
member or number of members, but the action of the body as a whole....

U.S.v. Ballin, 144 U.S. 1, 6 (1892).

Therefore, even if Mr. Mesnard committed tortious actions, as claimed by Plaintiff, the
evidence shows that the House acted in its legislative capacity with the involvement of 59
Members. The House of Representatives has the Constitutional power to set its own rules of
proceedings.

The evidence shows that the Sherman & Howard report clearly stated that it relied on the
“zero-tolerance” policy, and that such policy was not the normal one. The House was, therefore,
made aware that the report was based upon a stricter standard than normal. Nothing prevented
the House from applying a different standard if it so chose. The decision of Mr. Mesnard to
retain an outside law firm, instead of presenting the matter to the Ethics Committee, was also
known to the House. Nothing prevented the members of the House of Representatives from
sending the matter to the Ethics Committee, or rejecting the Sherman & Howard report in whole
or in part. Nothing prevented the Members of the House from ignoring Mr. Mesnard’s position.
The fact that the House could have chosen to follow other courses of action to reach the ultimate
result was solely within the power of the House.
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The Court is aware that the Supreme Court in Ballin also said that a legislature’s
independent right to act as a political entity is premised on it abiding by constitutional restraints
and not violating fundamental rights. Ballin, 144 U.S. at 6. In this case, the House’s proceedings
provided due process, regardless of what Mr. Mesnard may or may not have done in his capacity
as a single member of the House. The Judiciary cannot question the choice of proceedings that
the House, as a body whole, ultimately followed in reaching its decision.

3. The State of Arizona

The State of Arizona has been sued only under the doctrine of respondeat superior. The
State conceded that it is subject to the doctrine of respondeat superior as to the individual
defendants in their capacities as State governmental officials. The State merely contended that
the individual Defendants should be dismissed from the case, which would automatically dismiss
the State.

An employer is vicariously liable for the negligent or tortious acts of its employees who
are acting within the scope and course of their employment. Baker ex rel. Hall Brake Supply, Inc.
v. Stewart Title & Trust of Phoenix, Inc., 197 Ariz. 535, 117 (App. 2000). Conduct falls within
the scope, if it is the kind the employee is employed to perform, it occurs within the authorized
time and space limits, and furthers the employer’s business even if the employer has expressly
forbidden it. Id. The issue of whether an employee’s tort is within the scope of employment is
generally a question of fact. Smith v. American Express Travel Related Services Co., Inc., 179
Ariz. 131, 136 (App. 1994).

Because the Court has found that the First Cause of Action in the Amended Complaint
sufficiently states a claim for relief for defamation against Mr. Mesnard, the State must remain in
the case under the doctrine of respondeat superior for any defamatory acts alleged against Mr.
Mesnard. By the same token, the dismissal of Mr. Adams from the defamation claim relieves the
State of any purported liability as to Mr. Adams on the First Cause of Action.

C. Second Cause of Action - False Light Invasion of Privacy
Plaintiff has abandoned this cause of action, and it shall be dismissed.
D. Third Cause of Action - State Constitutional Denial of Due Process
Plaintiff contended that he can assert an independent state-based right of action for the

denial of his due process rights under the Arizona Constitution. This right of action has been
denoted by other courts as a “stigma-plus” claim. A “stigma-plus” claim can arise when a party
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has been deprived of a liberty interest in his reputation without due process of law. Monserrate v.
New York State Senate, 599 F.3d 148, 158 (2d Cir. 2010). In order to prevail on a “stigma-plus”
claim, the party must prove (1) the utterance of a statement that is injurious to reputation, that is
capable of being proved false, and that he claims is false, and (2) some tangible and material
state-imposed burden in addition to the stigmatizing statement. Id.

In the Amended Complaint, Plaintiff’s Responses, and in oral arguments, Plaintiff relied
on numerous cases from federal courts and foreign state courts that have adopted a “stigma-plus’
due process claim. None of the authorities cited by Plaintiff came from a federal or state court in
Arizona. The Monserrate case, heavily relied upon by Plaintiff, noted that New York does not
have a provision in its state constitution for the expulsion of a member of the state legislature.
Rather, the authority for expulsion in New York comes from statutory authority.

b

In all of the cases cited by Plaintiff, the authority for such a cause of action had to derive
from a statute or from a judicially-created implied authority. It appears that the Monserrate case
was the only case cited by Plaintiff that may have applied a “stigma-plus” claim to a state-based
law. However, the Monserrate opinion pertained to a lawsuit filed under 42 U.S.C. §1983, and it
was unclear whether a state-based right of action would have existed outside of the 81983 claim.

All of the other cases relied upon by Plaintiff discussed or applied the “stigma-plus” test
in the context of the statutory authority under 42 U.S.C. §1983. See Doe v. Purdue University,
928 F.3d 652 (7" Cir. 2019); Mann v. Vogel, 707 F.3d 872 (7" Cir. 2013); Schepers v.
Commissioner, Indiana Department of Correction, 691 F.3d 909 (7" Cir. 2012); Velez v. Levy,
401 F.3d 75 (2d Cir. 2005); Miller v. California, 355 F.3d 1172 (9™ Cir. 2004); Valmonte v.
Bain, 18 F.3d 992 (2" Cir. 1994); Vanelli v. Reynolds School District No. 7, 667 F.2d 773 (9"
Cir. 1982).

Two other cases cited by Plaintiff, which also involved §1983 lawsuits, indicated that
state-based torts may provide sufficient relief to avoid a stigma-plus claim under §1983. See
Paul v. Davis, 424 U.S. 693, 712 (1976) (holding in a §1983 action that the party’s interest in
reputation was “simply one of a number which the State may protect against injury by virtue of
its tort law, providing a forum for vindication of those interests by means of damages actions.”);
Sadallah v. City of Utica, 383 F.3d 34,38-9 (2d Cir. 2004) (holding in a 81983 lawsuit that the
party failed to show that the “plus” part of the doctrine was anything more than a defamation
claim, which is a state-based action, and was not entitled to 81983 relief).

Arizona has no statute that creates such a cause of action. Although Plaintiff’s counsel
asked this Court to create such an implied right of action, Plaintiff’s counsel also seemed to
admit that such implied authority would need to be created by an Arizona appellate court.
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The issue of whether or not a private right of action exists for violations of the Arizona
Constitution was nearly reached by the Arizona Court of Appeals in Howell v. Hodap, 221 Ariz.
543 (App. 2009). In Howell, the plaintiff had initially brought a federal lawsuit under §1983 for
violations of the Fourth Amendment. After losing in federal court, the plaintiff brought a lawsuit
in state court alleging causes of action for deprivation of due process under the search and
seizure provision in the Arizona Constitution.

The plaintiff in Howell argued that there should be a private right of action under the
Arizona Constitution, because the Arizona Constitution’s search and seizure rights were
allegedly more expansive than those in the Fourth Amendment. The Court of Appeals avoided
ruling on whether the rights were more expansive, and whether there was a private right of
action, by rejecting the appeal on the grounds of res judicata. Howell v. Hodap, 221 Ariz. at §22.
The Court held that the factual recitation of the state constitution violations in the state complaint
was virtually identical to the factual recitation of the federal constitutional claims in the earlier
federal court lawsuit, both of which involved the same parties, and arose out of the same facts
and circumstances. Based on that, the Court of Appeals held that the state-based violations
should have been raised in the federal lawsuit. 1d.

The Court wants to make it clear that it cannot adopt, and is not basing its decision on,
the res judicata reasoning that was used in Howell. Although the District Court dismissed
Plaintiff’s §1983 cause of action in the original Complaint, it remanded all of the state-based
causes of action. Thus, even if Plaintiff had or could have raised this claim in federal court, it
likely would have been remanded along with the other state-based claims. A res judicata
analysis would, therefore, not be appropriate. The Court is simply holding that no such right of
action exists under Arizona law.

While this Court is not creating such a right of action, the argument made in Howell
about the expansiveness of the search and seizure rights under the Arizona Constitution may not
apply to a claim of due process violations. Art. 2, 84 of the Arizona Constitution states: “No
person shall be deprived of life, liberty, or property without due process of law.” This is virtually
identical to the Fifth Amendment, which states: “No person shall be...deprived of life, liberty, or
property, without due process of law....” Neither provision is more expansive than the other.

However, the Howell court noted that the issue of whether there is a private right of
action for search and seizure violations of the Arizona Constitution was an unresolved question
of law. Howell v. Hodap, 221 Ariz. at 122. Whether there is a private right of action under the
due process provisions of the Arizona Constitution is also an unresolved question of law.

Without an Arizona legislative enactment creating an express “stigma-plus” cause of
action, or an appellate ruling that creates an independent implied “stigma-plus” authority, this
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Court has no authority to countenance such a right of action.

As exemplified in the cases cited by Plaintiff, the stigma-plus right of action for state-
based due process violations may only be available under 42 U.S.C. §1983. See also Feliciano v.
MCSO Sheriff Penzone, 2018 WL 6565375, 118 (Ariz. App., Dec. 13, 2018) (unpublished
memorandum decision holding that there is no private right of action for state-based due process
claims, but allowing plaintiff to refile his complaint to allege federal constitutional violations
under 42 U.S.C. §1983). In his original Complaint, Plaintiff sought relief under 81983. As
previously mentioned, that cause of action was dismissed in federal court. Assuming that no
private right of action exists under the Arizona Constitution, Plaintiff may have had his only bite
at the “stigma-plus” apple in federal court.

E. Fourth Cause of Action - Conspiracy to Commit Defamation

For a civil conspiracy to occur, two or more people must agree to accomplish an unlawful
purpose, or to accomplish a lawful object by unlawful means, which caused damages. Baker ex
rel. Hall Brake Supply, Inc. v. Stewart Title & Trust of Phoenix, Inc., 197 Ariz. 535, 130 (App.
2000). A mere agreement to do a wrong imposes no liability. 1d. An agreement plus a wrongful
act may result in liability for civil conspiracy. Id. The actual agreement must be proven by clear
and convincing evidence. Wells Fargo Bank v. Arizona Laborers, Teamsters and Cement
Masons Local No. 395 Pension Trust Fund, 201 Ariz. 474, 1100 (2002).

A conspirator is liable for any tortious act, even if it is unknown to the conspirator, which
is committed in furtherance of the conspiracy. Id. at §31. This includes acts not personally
committed by the conspirator. 1d. The existence of a conspiracy may be inferred from the nature
of the acts, the relationship of the parties, the interests of the conspirators, or other
circumstances, and express agreement or tacit concert will, if proven, suffice to create liability.
Mohave Electric Cooperative, Inc. v. Byers, 189 Ariz. 292, 306 (App. 1997) [citations omitted].
Circumstantial or inferential evidence may be shown to prove that parties were acting in concert.
Id.

1. Mr. Mesnard and Mr. Adams
The Amended Complaint contains barely enough allegations to meet the low threshold of
Rule 8’s pleading requirements to state a claim for relief for conspiracy to commit defamation by
Mr. Adams and Mr. Mesnard. The Court must accept the allegations as true, and, in doing so, the

Court cannot say that Plaintiff would not be entitled to relief under any interpretation of the facts
susceptible of proof.
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2. The State of Arizona

As stated above, Plaintiff’s only basis for suing the State of Arizona was under the
doctrine of respondeat superior. The State relied on Baker ex rel. Hall Brake Supply, Inc. v.
Stewart Title & Trust of Phoenix, Inc., supra, for the proposition that it could not be liable for
civil conspiracy under the doctrine of respondeat superior. In Baker, the Court of Appeals
addressed the issue of whether the employer could be liable for civil conspiracy to commit fraud
perpetrated by an employee. The Court of Appeals ruled that the employer could be liable under
respondeat superior for the act of fraud committed by its employee, but that the doctrine did not
extend the employer’s liability for civil conspiracy to commit that fraud. Baker, 197 Ariz. at 133.

The Court of Appeals in Baker noted that there were no cases that found an employer to
be liable for its employee’s acts to perpetuate a conspiracy to defraud under respondeat superior.
Id. at §32. The Court of Appeals deduced that this absence of case law was because the term
“conspiracy” generally indicates vicarious liability for a concerted action, such as fraud. Id. The
Court of Appeals then reasoned that if an employer would be liable for conspiracy through
respondeat superior, the employer would not only be liable for the concerted action committed
by its employee, but would also be secondarily liable with all of the co-conspirators. 1d. The
Baker Court found that this “double” vicarious liability made the nexus between the employer
and the alleged co-conspirators to be “too remote.” Id.

The Baker holding forecloses the possibility that the State can be liable for civil
conspiracy to commit defamation, as a matter of law. If the only alleged conspirators were the
two individual Defendants in this case, there could be an argument that the Baker rule should not
apply, because Mr. Adams and Mr. Mesnard were both “employees” of the State. The Amended
Complaint, however, does not limit the alleged conspiracy to only Mr. Adams and Mr. Mesnard.
The alleged conspiracy includes individuals who were not employees or agents of the State.

Therefore, the First Cause of Action in the Amended Complaint states a claim against the
State under respondeat superior as to the concerted act of defamation allegedly committed by
Mr. Mesnard only, but the Fourth Cause of Action cannot state a claim for conspiracy to commit
defamation under respondeat superior.
F. Fifth Cause of Action — Conspiracy to Commit False Light Invasion of Privacy
Plaintiff has abandoned this cause of action, and it shall be dismissed.

G. Sixth Cause of Action — Conspiracy to Violate State Constitutional Due Process

Based on the Court’s finding that there is no private right of action for violation of State
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Constitutional Due Process, there can be no right of action for conspiracy to commit such a
violation.

V1. Conclusion

For the reasons stated above, the Court finds that the First Cause of Action in the
Amended Complaint fails to state a claim for relief for defamation as to Mr. Adams. The Second
and Fifth Causes of Action were abandoned by Plaintiff. The Court further finds that the Third
and Sixth Causes of Action fail to state a claim for relief as a matter of law, because there is no
independent State cause of action for deprivation of State Constitutional Due Process. The Court
further finds that the Fourth Cause of Action fails to state a claim for relief as to the State of
Arizona.

IT IS ORDERED that Defendant Mesnard’s request to convert a portion of his Motion to
Dismiss to a Rule 56 proceeding is denied.

IT IS FURTHER ORDERED that Defendant State of Arizona’s Motion to Dismiss
Plaintiff’s Amended is granted in part and denied in part.

IT IS FURTHER ORDERED that Defendants Javan “J.D.” and Holly Mesnard’s Motion
to Dismiss is granted in part and denied in part.

IT IS FURTHER ORDERED that Defendants Kirk and Janae Adams’ Motion to Dismiss
is granted in part and denied in part.

IT IS FURTHER ORDERED that the First Cause of Action for defamation is dismissed
with prejudice as to Defendants Kirk and Janae Adams.

IT IS FURTHER ORDERED that the Second Cause of Action for false light invasion of
privacy and the Fifth Cause of Action for conspiracy to commit false light invasion of privacy
are dismissed with prejudice.

IT IS FURTHER ORDERED that the Third Cause of Action for denial of state
constitutional due process, including, but not limited to the prospective injunctive relief to
expunge matters from the Arizona House of Representatives’ records, and the Sixth Cause of
Action for conspiracy to commit denial of state constitutional due process are dismissed with
prejudice.

IT IS FURTHER ORDERED that the Fourth Cause of Action for conspiracy to commit
defamation is dismissed with prejudice as to the State of Arizona.
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IT IS FURTHER ORDERED that the remaining causes of action in the Amended
Complaint that have not been dismissed in whole or in part shall proceed.

IT IS FURTHER ORDERED that the Defendants shall file their respective Answers no
later than June 29, 2020.

IT IS FURTHER ORDERED signing this minute entry as a formal order of this Court.

/'s HONORABLE THEODORE CAMPAGNOLO

HON. THEODORE CAMPAGNOLO
JUDGE OF THE SUPERIOR COURT
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' SHERMAN&HOWARD

201 East Washington Streat, Sulte 800, Phosnix, Arizona 85004-2327
Telephone: 502.240.3000 Fax: 802.240.6500 www.shermanhoward.com

Craig A. Mo,

Lindsay H. S, Hesketh

Sherman & Howard L.L.C.

Direct: 602.240.3062

E-mail: cmorgan@shermanhoward.com
Thesketh@shermanhoward.com

1.D. Mesnard

Speaker of the House

1700 West Washington Street
Phoenix, Arizona 85007

Dear Mr. Speaker:

The Arizona House of Representatives (the “House™) retained the law firm of Sherman &
Howard L.L.C.~through its attorneys Craig A. Morgan and Lindsay H. S. Hesketh--as independent
special counsel to: (1) investigate allegations of harassment and inappropriate conduct involving
Representative Don Shooter (R, District 13) and Representative Michelle Ugenti-Rita (R, District
23); and (2) report our findings and conclusions concerning whether those allegations are true,
a:l;d!if s?), whether they violated the House’s expansive Policy On Workplace Harassment (the
“Policy™).

This is our Report.2

! Mr. Shooter asked the Speaker of the House to commission this investigation. Some allegations
of misconduct concern Mr. Shooter’s conduct while he served as a State Senator (2011-2016).
Others concern allegations of misconduct while he served as a State Representative (2017-(present).
We will indicate his position where appropriate. As for Ms, Ugenti-Rita, her status as a legislator
has thus far only been in her capacity as a State Representative (201 1-present).

? We have changed the names of some of the individuals included in this Report to honor their
requested privacy. This should not be understood to diminish the veracity of those individuals,

Jutie Ottrar #50084
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L OUR ROLE AND THE SCOPE OF OUR INVESTIGATION AND REPORT.

At the outset, it is important that we clarify (1) our role as special counsel and (2) what this
investigation is and what it is not,

We were charged with:

(1) Investigating allegations of harassment or other inappropriate behavior made
against Mr. Shooter, some in his capacity as a Senator, and others in his capacity
as a Representative; v

(2)  Investigating allegations of harassment or other inappropriate behavior made
against Ms. Ugenti-Rita; and

(3)  Determining whether any of those alle?ations have merit, and if so, whether the
actions giving rise fo the allegations violated the Policy.

This investigation was nor a “fishing expedition”, nor a means to gather information to
substantiate a predetermined outcome. We started with the universe of allegations supplied to us
from our client (many of which were reported in the press), and then set out in search of the truth.
Our goal was simple: to determine, as best we can, what happened, if anything, and whether it
violated the Policy,

That said, as the investigation unfolded, we were presented with additional allegations of
misconduct against both Mr, Shooter and Ms. Ugenti-Rita. Some of those additional allegations
came from accusers who had not yet spoken on the record with the media. Some of those
additional allegations came from accusers who already had gone public with other allegations,
which already were the subject of this investigation. We investigated, as prudent and after
consultation with our client, a// allegations repotted to us that appeared to be supported by someone
with personal knowledge of the alleged misconduet, or other verifiable evidence~as opposed to
someone merely reporting hearsay or an “anonymous tip”, in which case we would instruct the
secondary source of the information to place us in contact with the primary source of the
infornmt:ld el;gn, which sometimes occurred and sometimes did not. In the latter cases, our inquiry
wou "

Finally, we were not charged with recommending what action, if any, the Speaker of the House,
oritsM%m;rl;ets, can or should take in response to our findings. That is a task left to the House and
its Members.

II. THE INVESTIGATIVE TEAM AND PROCESS.

A brief discussion about the investigative process itself is helpful to understand how we made
our findings and reached our conclusions.

Sherman & Howard attorneys Craig A. Morgan and Lindsay H. S. Hesketh led the
investigation. We were assisted, at times, by other attorneys and staff from Sherman & Howard.
We reported to, and received direction and support from, members of the House’s bipartisan
special investigation team, whom the Speaker selected to initially investigate these matters before
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retaining Sherman & Howard as special counsel.?

Suffice it to say, we cannot ignore the current paradigm in many social power structures
(gender, sexual, racial, and others) that has been in place and tolerated--ofien blindly and without
reason--for far too long. That inevitable social seismic shift, however, had no bearing on how we
conducted our investigation or our ultimate findings and conclusions, Our investigation was
guided not by politics, populist sentiment, or press coverage--but by fairness, accuracy,
thoroughness, professionalism, and respect. Throughout our investigation, we called things how
we saw them, using our best judgment in light of the facts and circumstances before us. Rumors
had no place in this investigation, and we found ourselves constantly having to identify and
separate rumor from fact, given what we very quickly discovered to be a deep-rooted cufture of
rumor and innuendo fostered by many (although by no means all) of those who participate or
meddle in capitol affairs.

The investigation consisted mainly of (cl) reviewing publicly available information,

(2) reviewing of information not otherwise publicly available, and (3) conducting multiple (and in

mral cases, lengthy) interviews with over 40 individuals, some of whom were interviewed more
once,

The substantial majority of the interviews occurred in-person and were attended, at minimum,
by Mr. Morgan and Ms, Hesketh. Sometimes logistics, happenstance, geographical restraints, or
simple prudence required an interview to ocour tclcphonicalﬁr, and/or with just one of us present
(the latter being a very rare occurrence). We did not digitally record any of the interviews, and
none occurred under oath. We did everything we could to accommodate every interviewee and
make the interview as comfortable as possible. ;

We carefully scrutinized and analyzed all interview testimony and whatever documentary
information we received. We used o::;ﬂudgment, in light of the facts and circumstances revealed
through the investigative process, to cull the reliable from the unreliable and the trustworthy from
the un . We followed up and sought additional information from those we believed
would provide helpful information or insight, whenever we thought doing so would be prudent.

While we refused to engage those who proffered nothing more than bald romor or innuendo,
we generally erred on the side of caution and pursued investigation when those who presented
what appeared to be relevant information also provided us with a source who could potentially
veri information through firsthand knowledge (as opposed to through hearsay) sufficient to
corroborate or discredit the information we received. We took care to give everyone we spoke
with every opportunity to (1) tell “their side of the story” as fully and completely as they desired,
and (2) convey whatever information the person consi worthwhile.

3 These men and women worked tirelessly for the People of Arizona and the House, at all hours
and every day, while juggling a vast atray of personal and professional responsibilities--all to
ensure the infegrity, fairness, and accuracy of this investigation. This was not necessarily “their
job”, but they did it well and without complaint. It is im t to note that this group did not
attempt to influence the outcome of this investigation (and did not do s0). They were concerned
only with enabling us to determine the truth, with as minimal disruption to the House’s business
as possible, It cannot be overemphasized how proud the Speaker, House, its other Members, and

constituents should be of this group of dedicated 1vubhc servants who wanted so much to just
“do the right thing” by everyone involved or potentially affected by this process. Their assistance
to us was invaluable,

3
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HI, THE HOUSE’S ZERO TOLERANCE POLICY AGAINST SMENT AND
GENERAL PROHIBITION OF DISORDERLY CONDUCT,

Disorderly conduct by Members of the House is prohibited. See Ariz. Const. art. IV, pt.2
§ 11; Rules of the House of Representatives of the State of Arizona, Rule 1, The Policy is an
extension of that prohibition,

The Policy intentionally prohibits a very expansive array of conduct (1) by employees or
Members of ‘tze House and (2) against other employees or Members of the House, or those who
appear or have business before the House (.g., lobbyists, the press, or even the public). In that
regard, the Policy states:

“The House will not permit conduct that includes, but is not lmited to, the
following:

Discrimination: Unequal and unlawful treatment of an individual, or unwelcome,
verbal, written, physical conduct, or electronic communication that either degrades
or shows hostility or aversion towards aegmon, arising because of that person’s
inclusion in one of the categories protected by state or federal civil rights laws.[*]

Sexual Harassment: Sexual discrimination that violates Title VII of the Civil
ights Act of 1964 and/or the protections in state statute, title 41, chapter 9, Arizona
Revised Statutes. Sexual hatassment can take different forms:

)] Unwelcome sexual advances or suggestions, demands, or requests for
sexual favors, or other verbal or physical harassment that is inherently

sexual in nature;
()] Offensive remarks about a person’s gender;

3 Quid pro %ua sexual harassment is the promise of advancement or
some benefit in exchange for sexual favors.

Hostile Work Environment: An environment that a reasonable person would consider
hostile or abusive, and the person who is the object of the harassment perceives it to be
hostile or abusive, A hostile work envitonment is determined by looking at all of the
circumstances including, but not limited to:

(1) The frequency of the alleged harassing conduet;
(03] The severity of the alleged harassing conduct;

3) Whether the alleged harassing conduct was physically threatening or
humiliating; and

@ Whether the alleged harassing conduct has the purpose or effect of
unreasonably interfering with an employee’s work performance or

* For example, state and federal laws (1) prohibit discrimination in employment on the basis of
race, color, religion, sex, age, disability, national origin, and genetic test results, and (2) prohibit
an employer from taking adverse employment action against employees who enforce their legal
tights, or support someone else choosing to enforce legal rights.

4
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creating an intimidating, hostile, or offensive environment.

Retaliation: Any act of reprisal, interference, restraint, penalty, discrimination,
iﬁnﬁ;nid!gﬁon, or harassment against an individual or individuals exercising rights under
policy.

Quite simply, the House policy with regard any of the above conduct will always be
one of zero tc’)lemnce." (some emphasis added)!

The expansiveness of the Policy is intentional and that cannot be overemphasized. The House
has had a long-standing anti-harassment policy. The Policy is the most current written version of
that long-standing policy and was commissioned by the current Speaker of the House with, among
other things, the express intention to clarify the existing policy and its expansiveness.® Moreover,
by its plain language, the Policy encompasses a very wide array of conduct and is meant to be
more restrictive and prohibitive than the law would be in a judicial or administrative setting--all
50 as to enable the House and its Speaker the wide latitude necessary to make the House the safe
and inviting wotkplace and institution Arizona deserves.” For example, the Policy is a “zero
tolerance™ policy prohibiting harassing “conduct that includes, but is not limited to” the examples
provided in the Policy. (emphasis added) In that regard, the Policy is not the same as, and is not
necessarily info by or subject to, legal or other standards %ﬂlieable in a lawsuit or
administrative proceeding involving workplace or other harassment. Policy is self-contained
and govemns conduct involving employees or Members of the House, or those who appear or have
business before the House. What one might have to prove to establish, or to overcome, an
allegation of harassment or workplace misconduct in a court or adminisirative proceeding is not
necessarily applicable with regard to the Policy. This is an important disfinction. Nor do the
factors courts or other tribunals consider at when evaluating claims of workplace harassment or
other misconduct necessarily matter for purposes of ining whether there has been a violation
of the House’s Policy. That said, the Poli% references some “legal” concepts that play aroleina
judicial or administrative setting, and which one might consider when evaluating whether a

violation of the Policy has occurred.
5 Policy, effective as of November 2017 (the start of this investigation) and provided previously to
the Members of the House. The Policy has since been to include a new complaint form

and admonition that “No harassment for any reason will be tolerated.”

6 See Rules of the House of Representatives of the State of Arizona, Rule 3(B) (“All House
employees shall be under the immediate direction of the Speaker of the House ...."); 4(B) (“The
Speaker shall preserve order and decorum ....”); (F)(“The Speaker shall have the general control
of the House Chamber and the corridors, passages and committee, hearing and staff rooms of the
House of Representatives and all other matters which pertain to the House of Representatives
building and related parking lots.”).

7 The Policy and its procedures, while more restrictive than the law, are consistent with policies
found reasonable by courts and the EEOC’s policy of encouraging effective internal policies and
grievance mechanisms. See 29 C.F.R. § 1604.11(f) (“Prevention is the best tool for the elimination
of sexual harassment, An employer should take all steps necessary to hprevent sexual harassment
from occurring, ...") (emphasis added); Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 764 (1998)
(“Title VI is desi ‘to encourage the creation of antibarassment policies and effective grievance
mechanisms.”); Cross v. Prairie Meadows Racetrack & Casino, Inc., 615 F.3d 977, 982 (8th Cir.
2010) (“Employers are free to draft harassment E:tlicies that are more stringent than Title VII, and
they should be permitied to do so without fear that they will incur additional liability as a result of
their efforts.”) (emphasis added); cf. Oliver v. Microsaft Corp., 966 F. Supp. 2d 889, 896 (N.D.
Cal. 2013) (defendant’s internal investigation revealing it had violated its internal policies did not
evidence that the company necessarily violated the law where its policies were more restrictive).

5
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The Policy has no time limitations during which a complaint must be made (2.2, a statute of
limitations). The Policy does not restrict itself to conduct that occurred while the Member or
employee accused of violating the Policy setved as a Member or employee of the House. For
example, if a complaint is made against a Member ot employee for alleged conduct while that
Member or employee served in the Senate, then the Policy ;zg)ows the House to investigate that
claim and determine whether a violation of the Policy occurred, and if so, any appropriate remedial
action.

In short, (1) the Policy’s scope of prohibited conduct is generally much more expansive than
what the law (in a judicial or administrative setting), or other similar policies, might provide, and
(2) except to the extent (if any) expressly incorporated into the Policy, the standards of proof or
presumptions one would encounter in a judicial or administrative setting are not applicable when
evaluam:s whether a violation of the Policy occurred. Accordingly, the investigation was
conducted in light of the House’s very expansive zero folerance Policy, as opé)osed to whether
someone might be able to state and prove a claim for warkplace harassment, discrimination, or
hostile work environment in a court or administrative proceeding.

IV. A VERY BRIEF SUMMARY OF SPECIAL COUNSEL’S FINDINGS.

‘We investigated two categories of allegations: those made against Mr. Shooter and those made
against Ms, Ugenti-Rita. In short, we have concluded:

1. There is credible evidence that Mr. Shooter (i) has violated the Policy, and (i) by his
repeated pervasive conduct has created a hostile working environment for his colleagues and those
with business before the Legislature. That said, as the Report reveals below, not all of the
allegations ageinst Mr. -Shooter are supported by independent credible evidence (such as
allegations that he inappropriately physically touched a lobbyist at a bar, or made an obscene
sexualized gesture to a lobbyist at an event).

2. There is no independent, credible evidence that Ms, Ugenti-Rita violated the Policy.

- The remainder of this Report details our findings and conclusions—witness by witness and
document by document--with regard to the allegations we investigated.
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V.  SPECIAL COUNSEL'S FINDINGS AND CONCLUSIONS.

1. Ms. UGENTI-RITA’S ALLEGATIONS AGAINST MR, SHOOTER.

Ms. Ugenti-Rita made several public allegations against Mr. Shooter and made additional
allegations during her interview on November 29, 2017. We will address each of these allegations,

(a)  THE RELATIONSHIP BETWEEN MS. UGENTI-RITA AND MR. SHOOTER,

Because many of the allegations Ms. Ugenti-Rita made against Mr. Shooter were not witnessed
by others, their relationship became relevant to our analysis of, among other things, credibility and
whether the Policy was violated.

Ms, Udgenti-Rita and Mr. Shooter were both elected in 2010 and sworn into their ve
positions during the 2011 session. She informed us that she and Mr. Shooter became familiar with
one another through casual encounters, including work events, orientation for new legislators, and
other group gatherings involving legislators.

" Inthebeginning, Ms. Ugenti-Rita believed Mr. Shooter was a “boisterous, overly friendly guy”
and a “character”. She stated that they had no real reason to engage with one another, beyond
leasantries, because they were in different chambers (she in the House, and at that time, he in the
enate). Ms. Ugenti-Rita noted that she believed Mr. Shooter was a “pervy old man” but told us
that she did not think he would shy away from that characterization. While being interviewed
about specific allegations discussed in this Report, certain individuals--including Gretchen Jacobs,
Representative Regina Cobb, Brett Mecum, and Senator Kayen Fann—-also described Mr., Shooter
using terms such as “a character”, “flirtatious”, and “class clown”, They also noted that Mr.
Shooter was known for making off-color comments and engaging in sexually suggestive banter
with friends. Mr. Shooter acknowledged similar characteristics in himself when he wrote a letter
to all Republican Representatives in 2016 during his run for Speaker, in which he promised to “cut
back on the beer and jokes out of respect for the office and the institution”, Similarly, Ms. Jacobs
and former Representative David Stevens informed us that Ms. Ugenti-Rita had a general
reputation for having a sense of humor laced with sexual overtones and engaging in banter with
her colleagues--at least during her first two years at the Legislature. Our independent research of
g.:)blicly available information corroborated these opinions. For example, during a recorded House
vernment Committee session in 2012, a Representative stated, “Michelle, I have a hot date
tonight.” Ms. Ugenti-Rita responded, “No, you don’t; stop it. Your right hand doesn’t count.”
This is one public example of the type of banter others believe Ms. Ugenti-Rita engaged in
regularly with her colleagues.®

Ms. Ugenti-Rita stated that when she and Mr. Shooter were new to the Legislature, he took an
obvious interest in her right away. He would make comments to her such as, “You're beautiful
today”, “Mimm, that’s a good-looking skirt”, or “Michelle, you’re making it hard to concentrate®,
She recounted that he often commented on her clothing and personal appearance almost
immediately upon seeing her. Mr. Shooter would also immediately try to engage her in
conversation at events. Ms. Ugenti-Rita stated that this type of aitention was tolerable in the
beginning but became much more intense during the 2011 session. Ms. Ugenti-Rita conveyed to

us that she perceived her and Mr, Shooter as being professional acquaintances but nothing more.
Ms. Ugenti-Rita told us that she and Mr. Shooter were in a “liberty cancus” comprised of

# Our reference to Ms. Ugenti-Rita’s sense of humor or actions toward othess is not intended in
any way to suggest she invited or is deserving of any harassment from anyone. However, her
sense of humor and past actions are relevant to the credibility of her statements in which she told
us she felt subjectively harassed. We will discuss this more below as relevant,

7
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legislators who would attend meetings (in a legislator’s office, among other locations). She told
us that she stopped attending these meetings in legislative offices after a while to avoid being in
close proximity with Mr. Shooter.

We gresented Mr. Shooter with an overview of Ms, Ugenti-Rita’s description of his behavior
toward her and her perception of their relationship. Mr. Shooter admiited to making comments
about her appearance and explained that he made those comments because he intended them to be
oomlplimems. M. Shooter noted that he makes similar comments about physical appearance, such
as clothing choices, to other legislators (inen and women), and other dpeople generally, which he
also intends as compliments. In this respect, he told us that he did not treat Ms. Ugenti-Rita
differently than he treats others, He also explained that although he will tell people they look nice,
it does not mean he wants to “bed” them, and he does not interpret others’ compliments toward
him to mean those persons want to have sex with him. Although Ms. Ugenti-Rita informed us that
she and Mr. Sheoter were noﬂmtﬁatm than colleagues, Mr. Shooter’s recollection was
substantially different. He recalled that when they were both new to the Legislature, he and Ms.
Ugenti-Rita were part of a group of new legislators who would go out for drinks after work and
socialize casually, Mr, Shooter recalled liking Ms, Ugenti-Rita (as a friend and colleague) because
she was smart, and he believed she was “brave” for running for office. Mr. Shooter told us that he
and Ms, Ugenti-Rita were good fiiends after the 2010 election and into the 2011 session. He stated
that she confided in him about personal matiers, such as her marriage. He also stated that Ms.
Ugenti-Rita would regularly engage in banter with him and the other members of their social
group, including jokes with sexual overtones, When asked about the liberty caucus, Mr. Shooter
explained that the caucus confained & ngoup of like-minded legislators who would meet, have
pizza, and discuss business matters. He stated that some of the Members of this gro‘:};él would
typically go out for drinks after their meetings. He also stated that Ms. Ugenti-Rita would attend
both the business and, at times, the social gatherings. While explaining his perception of their
relationship, Mr., Shooter alleged that Ms, Ugenti-Rita asked him if he wanted to “do cocaine”
sometime around 2012. Mr. Shooter said he declined. Ms. Ugenti-Rita adamantly denied ever
doing cocaine or asking Mr. Shooter fo do s0.?

Mr. Shooter recalled that this friendship waned at some point during the middle of the 2011
session. He told us that he did not know why, but Ms, Ugenti-Rita suddenly went “dark” and
stopped communicating with him in the same as before. This behavior is consistent with Ms.
Ugenti-Rita’s recollection of her feelings and actions toward him--i.e., that she began to passively
avoid him during the 2011 session. Although their friendship began to dissipate, interview
testimony from others demonstrates that Mr. Shooter and Ms. Ugenti-Rita still remained friendly
through the summer of 2011.

In an effort to obtain a complete understanding of the relationship between Mr, Shooter and
Ms. Ugenti-Rita, we asked other interviewees whether they ever had observed the two Jegislators
interact. Very few could recall witnessing any memorable interactions between them, Of those
who could, they did not recount overtly negative interactions. Ms. Jacobs saw Ms. Ugenti-Rita
looking upset when Mr. Shooter disengaged from conversation with her at a Legislative event
during 2011, Interviewee 1 remembered seeing (1) Ms. Ugenti-Rita, Mr. Shooter, and David
Stevens having drinks one night after work during the summer of 2011, and (2) all three legislators
laughing, talking, and having a good time. David Stevens recalled this as well and believed

% To be clear, we do not conclude one way or the other that Ms, Ugenti-Rita ever made that request
or has ever done illegal drugs of any kind. Indeed, when asked if there were others who would be
able to corroborate this allegation, Mr. Shooter would not provide any additional information. We
merely convey this as uncorroborated information that Mr. Shooter provided in support of his
apparent perception of (1) their relationship %)ethaps as being more than mere professional

acquaintances) or (2) her possible perception of him (as more of a friend).
8
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everyone had a good time, David Stevens also stated that he would characterize Ms, Ugenti-Rita
and Mr. Shooter as being “personal friends” at that point in time, David Stevens, who also was a
member of the liberty caucus, stated that after the business portion of the meetings, some members
would go out for a drink afterward to socialize. David Stevens said that he and Mr. Shooter would
“always” do so and recalled that Ms. Ugenti-Rita would go sometimes during 2011 and 2012.

We also interviewed Ms. Ugenti-Rita’s ex-husband, Frank Ugenti, concerning his knowledge
of her allegations and her relationship with Mr. Shooter. Mr, Ugenti informed us that he believed
Mr. Shooter would make unprofessional comments to Ms, Ugenti-Rita and others. He also
informed us that he and Ms. Ugenti-Rita would strategize about how she should handle Mr.
Shooter’s comments toward hex, suggesting most or all of Mr. Shooter’s conduct was unwelcome.
While Mr. Ugenti’s statements corroborate certain information, we note that he appears to have
(1) had a protective, and perhaps mactionnrze attitude when it came to Ms. Ugenti-Rita’s
relationship with some of her colleagues at the Legislature, and (2) a bias in favor of Ms. Ugenti-
Rita. For example, he informed us that there were many times Ms, Ugenti-Rita had to stop him
from confronting Mr. Shooter and potentially “dropping him”. Similarly, there were several
allegations against Mr. Shooter that Mr. Ugenti did not recall, in response o which he informed
us that Ms, Ugenti-Rita “probably knew better” than to tell him, because it would have caused him
to find Mr, Shooter and confront him verbally and physically. Based on Mr. Ugenti’s description
of his actual and potential reactions to certain alleged conduct, we find it likely that Ms. Ugenti-
Rita may not have been completely open with Mr, Ugenti about her friendship and interactions
with Mr. Shooter out of concern that Mr. Ugenti would react in a manner Ms. Ugenti-Rita might
have preferred to avoid,

Ultimately, we find that Ms. Ugenti-Rita and Mr, Shoofer had some type of personal
fiiendship, beyond professional formalities, after they wete elected in 2010 and during at [east past
of the 2011 session. While their friendship may not have been as strong as Mr. Shooter perceived,
it was likely not as inconsequential as Ms. Ugenti-Rita described, Others observed reciprocal
interactions between the two legislators beyond professional formalities including David Stevens,
Mr. Mecum, and Ms. Jacobs, Ms. Cobb, Ms. Fann, Mr. Mecum, and Ms. Jacobs also informed us
that Mr. Shooter makes routine flirtatious comments and jokes but usually (not always) only
among friends (or persons he perceives as friends)--not strangers or limited acquaintances.’® This
further supports a conclusion that Mr, Shooter and Ms. Ugenti-Rita maintained a personal
friendship of some kind, at least during 2010 and for part of 2011."

(d)  Ms. UGENTI’S RITA’S ALLEGED CONFIDING IN HER Now FIANCE BRIAN

TOWNSEND. .
Ms. Ugenti-Rita believed she told Brian Townsend about most, if not all, of her alleged
encounters with Mr. Shooter.!> With respect to Mr. Townsend’s recollection of whether Ms.
Ugenti-Rita told him about the incidents outlined in this Report, we believe he lacks credibility.

We identified several inconsistencies in Mr. Townsend’s festimony concerning Ms, Ugenti-

' This statement does not mean Mr. Shooter does not make comments about strangers’
a s, but testimony from other interviewees indicates that if Mr, Shooter makes comments
agout strangers or persons he does not know well, he tends to communicate these types of
comments fo friends rather than the subject directly.

11 To be clear, again, our conclusion conceming the legislators® relationship does not suggest that
Ms. Ugenti-Rita’s specific allegations against Mr. Shooter were invited or welcomed or
appropriate in any manner. This background informs the subjective perspectives of both Ms.
Ugenti-Rita and Mr. Shooter and provides context for some of the alleged incidents set forth below.

12 Mr. Townsend was a House staff member at the time of many of these alleged incidents.
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Rita’s allegations against Mr. Shooter. For example, when asked whether he and Ms. Ugenti-Rita
spoke about her going public with her t:l‘.{eagaﬁons of harassment beforehand, Mr. Townsend denied
it. When , Mr. Townsend admitted that they had discussed whether Ms. Ugenti-Rita should
do so and go to the press. We asked Mr. Townsend for any specific topics they spoke about, but
he insisted they simply spoke about possible “ramifications” generally and denied that they
considered specific ramifications. We find this unbelievable, if for no other reason, than it seems
nearly impossible to discuss “ramifications” without any measure of specificity--other than to say
“there mag be ramifications”, which was not the implication we received from Mr. Townsend
when he finally confessed that possible ramifications had been discussed. Given the amount of
detail Mr. Townsend had about other incidents in this Report and his admitted involvement in Ms,
Ugenti-Rita’s preparation for her interviews with us (discussed below), we find it highly unlikely
that he and Ms. Ugenti-Rita did not discuss specific possible consequences that could result from
her decision to public allegations against legislators.

In addition, we believe Mr. Townsend consulted with Ms. Ugenti-Rita concerning the details
he and Ms. Ugenti-Rita intended to disclose o us before we interviewed either of them. Ms,
Ugenti-Rita prepared a list summarizing all of the alleged incidents for our initial interview, While
Mr, Townsend told us he had never seen this complete list, he later admitted that he had spoken
with Ms. Ugenti-Rita about all of the listed incidents while she was forming the list, When asked
whether he could remember Ms. Ugenti-Rita telling him about other incidents, Mr. Townsend
could not recall any. Further, when asked if he could remember how the all incidents made
Ms. Ugenti-Rita feel at the time they occurred, or what happened, as co by her to him, Mr.
Townsend referred us to the list as oslzsosed to stating, in his words, what he was allegedly told,
Put differently, he directed us to.consult what Ms, Ugenti-Rita had written, We find it ikely that
Mr. Townsend had been coached before his interview, or if not, then he refused to be candid by,
among other things, not sharing his personal recollection of events conveyed {0 him, and instead
directing us to Ms, Ugenti-Rita’s prepared notes. Thus, and in light of certain actions he committed
.which are discussed below, we do not find that Mr. Townsend’s claimed recollection of any of the
allegations against Mr. Shooter, as conveyed to him by anyone, to be a credible source of
independent evidence corroborating Ms, Ugenti-Rita’s allegations, !

Accordingly, in light of this background, we will address Ms. Ugenti-Rita’s specific allegations
against Mr. Shooter,

(¢)  ALLEGED INCIDENT NO. 1: THE LIBERTY CAUCUS MEETING--FEBRUARY

OR MARCH 2011,
o MsS. UGENTI- ¢ A

Around February or March 2011, Ms. Ugenti-Rita attended a liberty caucus meeting in a
lobbyist’s office. Before the meeting began, she informed other attendees that she could not stay
long because she had to leave to breastfeed her infant child, After her comment, Ms. Ugenti-Rita
recailed Mr. Shooter stating: “That’s one lucky baby. I wish I was that baby.” Ms. Ugenti-Rita
stated that she did not laugh but gave him a dirty look. She felt belittled, isolated, and havassed.
Ms. Ugenti-Rita noted that other members of the liberty caucus may have been in the same room
at the time, but she did not know if anyone else heard the comment.

13 In addition to Brian Townsend, Ms. Ugenti-Rita told us that she reported M. Shooter’s conduct
to former Speaker Andy Tobin, We contacted Mr. Tobin about that, and he could not recall Ms,
Ugenti-Rita ever reporting conduct by Mr. Shooter,
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(i) MBR.SHOOTER’S RESPONSE,

Mnr. Shooter could not recall making this specific comment, He did not go so far as to deny
making it, but stated that if he had made it, it would have been in response to Ms. Ugenti-Rita’s
initial banter, Mr. Shooter stated that when Ms. Ugenti-Rita would bring up the subject of
breastfeeding, she would typically make a gesture in the form of holding her hands, open-palmed,
next to the sides of her chest (palms opened toward either side of her chest) and move her hands
up and down slightly while talking t breastfeeding. Mr. Shooter thought it was likely she
made this same gesture when she announced at the liberty caucus meeting that she would need to
leave early to breastfeed, which prompted him to respond with his comment.' Although we could
not corroborate this gesture being made at this specific liberty caucus meeting, David Stevens
recalled another time he saw Ms. Ugenti-Rita make a similar hand motion while speaking to
another legislator at a different event.

(iii) DAVID STEVENS' RECOLLECTION OF THE EVENT,

Ms. Ugenti-Rita stated that she thought David Stevens may have attended this meeting, so we
contacted him.

David Stevens told us that he was likely at this meeting, and if Ms. Ugenti-Rita made a
comment about nursing, he would not have thought much about it. When asked about Mr.
Shoo?lter’s cohlmnent, David Stevens did not recall it, but stated that a comment like that would have
stood out to him.

(iv) CONCLUSION.

We find that this incident likely occurred, given Mr. Shooter’s acknowledgment that it sounded
like something he would have said. Based on the totality of the evidence, however, we do not find
that Ms. Ugenti-Rita was subjectively offended and felt harassed by Mr. Shooter’s comment, Their
observed friendship af this time (which appears to have included this type of back-and-forth), and
her demonstrated reputation for engaging in this type of banter, undermine her stated recollection
of her feelings in early 2011,

While we found Ms. Ugenti-Rita generally credible, facts we discovered during our
investigation suggest that her current memory of her feelings and reactions to certain past conduct
may be clouded by her more recent feelings toward Mr. Shooter--mainly disdain and dislike. For
example, Ms, Ugenti-Rita unequivocally denied having any relationship of any kind with Mr.
Shooter beyond professional salutations. While this statement supports her position that his
conduct was never welcome, others observed the two legislators getting along, socializing as
friends after-hours, and engaging in off-color banter at or around the timeframe during which this
incident occurred. That evidence demonstrates that a personal friendship and comfort-level existed
between the legislators, making it difficult to conclude that, in early 2011, the alleged conduct (as
improper, off-color, and offensive as it may be to others) was unwelcome, Based on our
understanding, their relationship at the time was a personal friendship outside of the confines of
the Legislature, which likely included suggestive joking. We do not find that a reasonable person
would find that Mr. Shooter’s comment was unwelcome (at least not at the time). Thus, this
alleged conduct did not violate the Policy. '

14 Ms. Ugenti-Rita denied ever making the gesture.
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(d)  ALLEGED INCIDENT NO. 2: THE RESTAURANT RAFFLE--JUNE 2011,

i) Ms. UGENTI-RITA’S ALLEGATIONS.

Ms. Ugenti-Rita informed us that, in cclebration of her birthday in June of 2011 or 2012, she
and some other legislators went to a restaurant in Old Town Scotisdale to celebrate. The date of
this dinner was sometime during the workweek and not on her actual birthday. Ms. Ugenti-Rita
recalled that the restaurant was hosting a raffle for which the prize was a beach cruiser bicycle.

During our initial interview, Ms. Ugenti-Rita stated that, as the dinner was wrapping up, Mr.
Shooter presented her with the beach cruiser (seemingly out of nowhere), while everyone was
getting ready to leave, and told her it was her birthday . 'When asked how he got the bike,
he said something like, “I have my ways.” Ms, Ugenti-Rita was relatively adamant that no one in
her party perticipated in the raffle or even seemed to be paying attention to it. She recalled seeing
Mr. Shooter talking to someone at the rafile booth at some point during the night but did not know
or inquire why. It did not seem important to her at the time,

Ms. Ugentj-Rita recalled displaying shock and confusion, and not any type of pleasure. She
was caught off guard and did not understand why Mr. Shooter was giving her a bicycle. She felt
like she was put on the spot, trapped, and did not want to ruin her other colleagues® time at the
event. She was not happy about receiving the bike but remembered eventually talking logistics
about how to get the bike home. Ms. Ugenti-Rita still has the bike, which is kept at her parents’
house, but it is missing its seat. She told us that she did not use the bike but saved it as a form of
evidence of Mr. Shooter’s conduct in case it worsened. Ms. Ugenti-Rita believed (and still
believes) Mr. Shootet’s conduct was inappropriate and unwelcome.

(i) MR, SHOOTER’S RESPONSE.

Mr, Shooter remembered this event and the bicycle. He stated that he believed he and Ms,
Ugenti-Rita were still friends (though not as close as earlier that year or in 2010), and he bought
the bicycle at the raffle to give to her as a birthday gift. He explained that he routinely buys
birthday gifts for his friends. Mr. Shooter said that he paid for the cost of the bicycle and presented
Ms. Ugenti-Rita with the “winning” reffle ticket. Her raffle ticket number was called, and she won

the bicycle.

Mr. Shooter fold us that Ms. Ugenti-Rita thanked him for the bicycle after that night and that
she told him she had used the bicycle at the beach during the week the event. He stated that
be remembered gifting her the beach cruiser because she had told him she was going to the beach.
During a follow-up interview, Ms. Ugenti-Rita denied that she had ever used the bicycle at the
beach, and denied thanking him for the bicycle after that night.

() ANOTHERINTERVIEWEE'S RECOLLECTION OF THE EVENT.

‘We spoke with Interviewee 1, who attended this dinner for a short period of time. Interviewee
1 recalled that all dinner attendees were in pleasant moods, joking, and Jaughing, Interviewee 1
also remembered that the attendecs were discussing a raffle and a bicycle, but could not remember
specifics. Interviewee 1 left the dinner early, after staying for about an hour, Interviewee 1 never
saw the bicycle. '

At some point after this dinner, possibly the next day, Interviewee 1 asked Ms. Ugenti-Rita

15 Ms. Ugenti-Rita could not recall whether this dinner took place in 2011 or 2012. Interviewee 1,
an attendee, believed it was June 2011,
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about the bicycle and recalled her saying that she had to go back and pick up the bike. Interviewee
1 stated that Ms. Ugenti-Rita’s comment about having to pick up the bike was benign and did not
cause Interviewee 1 think much about it at the time. Interviewee 1 did not recall Ms. Ugenti-Rita
appearing particularly angry or happy about the bicycle--the conversation was not colored by any
memorable emotion.

(iv)  DAvID STEVENS’ RECOLLECTION OF THE EVENT.

David Stevens also attended the event. David Stevens believed that Ms. Ugenti-Rita invited
Mr. Shooter to the event, but he did not witness her do it. David Stevens his belief on the
fact that Ms. Ugenti-Rita had invited him.

David Stevens recalled the group having a good time. He remembered Mt. Shooter presenting
Ms. Ugenti-Rita with the bicycle as a birthday present and her thanking Mr. Shooter for the gift.
David Stevens also recalled that Ms. Ugenti-Rita mentioned that she could use it with her children.
David Stevens remembered that Ms. Ugenti-Rita’s ex-husband drove to the testaurant to pick op
her énd the bike. Overall, by David Stevens® account, Ms. Ugenti-Rita appeared to appreciate the

gift,
(v)  FRANK UGENTI’S RECOLLECTION OF THE EVENT.

Mr. Ugenti recalled that he did not attend the event but believed he had to drive back to
pick tlillp the bicycle. He stated that he thought the gift was strange but did not think too much about
it at the time.

Mr. Ugenti also stated that Ms. Ugenti-Rita and their children used the bicycle.
(vi) CONCLUSION,

This incident occurred. However, we received two versions of how Mr. Shooter presented the
bicycle and the aftermath. Each account colors the narrative differently.

We followed up with Ms. Ugenti-Rita about this incident, including the raffle ticket. She could
not recall whether Mr. Shooter gave her g raffle ticket but did not deny it. This varied from the
way she initially conveyed this incident to us. When asked if she went back to pick k:g the bicycle,
she stated that she believed her then-husband (who did not attend the event) picked her and the
bicycle up at the restaurant. This reconciles with Interviewee 1’s recollection in that someone, on
Ms. Ugenti-Rita’s behalf, had to make an otherwise unplanned trip to the restaurant to pick up the
bicycle. This alone raises the question: If this was such an offensive and unwelcome gesture, then
why go through the trouble of accepting the gift, let alone coordinating the logistics to get the gift
home? That Ms. Ugenti-Rita went through the effort of reirieving the git%l and it appears by
multiple accounts she welcomed it openly and without apparent hesitation, lends credence to Mr.
Shooter's version of events.

Similar to Ms, Ugenti-Rita’s significantly understated description of her and Mr. Shooter’s
friendship, at least during 2010 and part of 2011, her initial account of this event and her subjective
feelings seemed exaggerated and intended to villainize Mr. Shooter’s actions, which were
seemingly friendly at the time. We reach this conclusion based on the inconsistencics during Ms.
Ugenti-Rita’s initial interview and follow-up interview, and our interview with Mr. Ugenti.
During our initial interview with her, Ms. Ugenti-Rita told us that Mr. Shooter presented this
bicycle to her out of nowhere, completely unexpected, and that no one in her party parﬁci%:tcd in
or even paid attention to the restaurant’s raffle. Mr. Shooter then atlegedly bombarded Ms. Ugenti-
Rita with this bicycle while everyone was getting ready to leave. Yet during our follow-up
interview, Ms. Ugenti-Rita conceded that Mr. Shooter may have given her a raffle ticket that would
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be announced as the winning ticket, which at minimum paints a somewhat different picture in
which Ms. Ugenti-Rita would not have been surprisingly confronted with the bicycle while
leaving, but would have actually had advance notice that her raffle ticket would be called.
Interviewee 1°s and David Stevens’ recollections also support this second scenario. Moreover,
while Ms, Ugenti-Rita claimed that she made a point not to appear grateful and did not use the
bicycle, David Stevens remembered Ms. Ugenti-Rita thanking Mr, Shooter and going one step
ih{rrthg by t)wﬁng that her children would enjoy the bicycle (and they seemingly did according to
. Ugenti).

Based on all of this, we question (1) Ms. Ugenti-Rita’s present recollection of (i) her feelings
and (i) her reaction at the time this incident occurred, and (2) the veracity of her statements about
Mr. Shooter’s actions and intentions at the time. .

Based on the foregoing, we find that Mr, Shooter’s account of this incident is likely more
accurate. Neither Interviewee 1 nor David Stevens recalled any negative, tense, or similarly
uncomfortable exchange between Mr. Shoofer and Ms. Ugenti-Rita during or after the bicycle
incident occurred. Interviewee 1 recalled everyone talking about the bicycle as a subject of
convessation and not in any particularly negative way. Were it otherwise, one would think such
negativity would have stuck out in Interviewee 1°s recollection. Indeed, even Ms. Ugenti-Rita
admits that she was not outwardly hostile.’® Overall, had this gesture been as immensely
unwelcome as Ms. Ugenti-Rita described, we find it unlikely that she would have acted as reported
by others, let alone coordinated the retrieval of the bicycle, kept it, and allowed her family to
actually use it, In this contextf we do not find Mr. Shooter’s gift of the bicycle was unwelcome or
otherwise violated the Policy.!”

(e)  ALLEGED INCIDENT NO. 3: THE L.A CANASTA MEETING—JUNE 2011,

()  Ms, UGENTI-RITA’S ALLEGATIONS,

Ms. Ugenti-Rita attended lunch with Mr. Shooter in June 2011. She presented us with a
handwritten memorandum, dated June 30, 2011, describing this lunch (see Exhibit 1) and told us
that she wrote the memorandum at or around the time of the lunch. She also mentioned this
incident and read portions of the handwritien memorandum during a televised interview.

Ms. Ugenti-Rita conveyed the following background to us: Mr. Shooter asked her to go to
lunch at La Canasta after a tort reform meeting. The two attended lunch alone, According to Ms.
Ugenti-Rita, the two had a strained relationship at this time. She claims that she agreed to lg"t: alone
because she thought it could possibly de-escalate the situation. She thought she might have the
opportunity fo address his behavior she believed was inappropriate. She also thought it was a
controlled environment, e, lunch during the day without alcohol, and would minimize any
inappropriate behavior by him. The specifics of Ms. Ugenti-Rita’s allegations are set forth in her
memorandum, See Exhibit 1. Ms. Ugenti-Rita explained that she wrote the memorandum so, if
things got worse, she would have this memorandum to corroborate her claims. She stated that Mr.
Shooter’s comments were 50 over-the-top and made her so uncomfortable, mad, and frustrated that
she decided to create this memorandum. She stated that, if she did not write the comments down,
she did not know if she would have believed them herself. Ms. Ugenti-Rita explained that she
wanted a contemporaneous statement of the event. She was not scared for her physical safety, but
“was very concerned that it was just going to get worse.” When we asked what she meant by “it”,
she said she meant Mr. Shooter’s “continued pursuit of trying to get [Ms. Ugenti-Rita] to sleep

16 She also claims she did not express any overt gratitude or excitement either.
17 How M. Shooter managed to secure the gift is irrelevant for purposes of determining whether
the actions alleged violated the Policy.
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with him.”

Other than the memorandum itself and her word, we have no evidence that Ms. Ugenti-Rita
wrote this memorandum on June 30, 2011, or otherwise at or around the time of the lunch. There
are several points that cause us to question the veracity of the memorandum and when it was
actually created (although Ms. Ugenti-Rita stands by its truth and contemporancous creation with
the lunch in question). We note that the memorandum does not list the date of the tort reform
meetingRihat occurred at or around the date of this memorandum. We find it unusual that Ms,
Ugenti-Rita would not have completed the date (even if incorrect), if she had created this
memorandum at or around the time this lunch occurred, ie, after the tort reform meeting,
Additionally, Mr. Townsend stated that Ms. Ugenti-Rita told him about the events in the
memorandum at or around the fime they happened, but he allegedly did not know that this
memorandum existed until after Ms. Ugenti-Rita made public accusations against Mr. Shooter.
We find it curious--and frankly, unbelievable--that Ms. Ugenti-Rita would not have (1) told Mr.
Townsend that she had memorialized the event when she apparently told him many details
involving her interactions with M. Shooter, including all 11 incidents listed in this Report, or
(2) shared the memorandum with him sometime during their relationship and before speaking
about it with the press (at minimum, perhaps when the couple were generally discussing
unspecified “ramifications™ associated with making public allegations of harassment),

(i) MR.SHOOTER’S RESPONSE.

We allowed Mr. Shooter to read the memorandum and resi:ond to Ms. Ugenti-Rita’s
allegations. M. Shooter could not recall the specific lunch. He told us that it was possible he
went to lunch with Ms. Ugenti-Rita and expressed an attraction to her but that he would not have
meant it in any romantic way. Mr. Shooter explained to us that he is “attracted” to strong and
atticulate women, which includes Ms. Ugenti-Rita and others. He adamantly and somewhat
angrily denied telling Ms. Ugenti-Rita that he “loved” her.!® He speculated that if he had said it,
it would have only been in the context of friendship and in a jovial manner, which he does with
other frielll;ls." Mr. Shooter denied that he would have told Ms. Ugenti-Rita he loved her
romantically.

Mr. Shooter took issuc with some statements in the memorandum. First, Ms, Ugenti-Rita’s
memorandum states that Mr. Shooter told her that he had been married for 32 !ears\ Based on the
date of the memorandum, Mr. Shooter stated that he would have been married 35, not 32, years.

Second, despite the memorandum, he stated that he could not recall Ms, Ugenti-Rita ever
expressing to him iness in her previous marriage, ‘This statement is consistent with Mr.
Shooter’s (1) recollection of specific stories, the detgils of which are not relevant here, Ms. Ugenti-
Rita purporiedly told Mr. Shooter during their friendship, and Q) statement that Ms. Ugenti-Rita
would confide in him about her marital 1ssues before the “datk” period of their friendship.2

Third, Mr. Shooter denied that he ever uses, or used, his authority as a sword or a shield. He
told us an anecdotal story about when he realized the seriousness of his position and avowed never
1o take legjslative matters lightly. Mr. Shooter recalled the picce of legislation referenced in Ms,
Ugenti-Rita’s memorandum and explained that he helped push it through the Senate because he

l’: Mr. Ugenti told us that Ms. Ugenti-Rita never told him that Mr. Shooter expressed his love for
er,

19 Before our interview with Mr, Shooter, Ms. Jacobs told us that Mr. Shooter sometimes tells his
friends he loves them,

30 Mr, Shooter told us, at the beginning of the second day of our interview with him, that Ms.
Ugenti-Rita would tatk to him about her marriage in 2010 and early 2011.
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supported it. He denied pushing it through for Ms. Ugenti-Rita.

Fourth, Mr. Shooter reniembered Ms, Ugenti-Rita telling him that she could not schedule
meetings with certain people and, at the time, thinking that her need to contact these people was
urgent, He told us that (1) he offered his help to Ms. Ugenti-Rita, (2) she did not decline his offer
to help, and (3) he called these individuals to ask them to speak with her. Mr. Shooter also noted
that he has provided this type of assistance to other legislators,

(i) CONCLUSION.

While we give the memorandum some weight, we have questions as fo its complete truth and
reliability. As noted above, the blank date of the tort reform meeting seems out of place if the
memorandum was written very close to the meeting. It seems strange that some date was not filled
in, even if it was incorrect, given that the memorandum appears to have beenwritteninanattexzrl
to document--with temporal and factual precision--unrequited advances that she worried could
escalate in frequency or severity. The fact that this appears to be the only written memorandum
Ms. Ugenti-Rita created to record her interactions with Mr. Shooter also seems peculiar, given all
she has alleged to have occusred, and further raises concerns about the memorandum’s reliability.
This is based on (1) Mr. Ugenti’s statements that Ms. Ugenti-Rita kept a diary in 2011 and woui‘;l
write in it on a regular basis, and (2) again, the purported reason Ms. Ugenti-Rita created and kept
the memorandum. Indeed, during a follow-up interview, we also observed Ms, Ugenti-Rita
ming some notes in a diary or journal of some sort. Ms. Ugenti-Rita did not produce any self-

ored contemporaneous writings related to other encounters.! Because she did not produce
them to us, we assume they do not exist. Thus, we find it somewhat difficult to believe that Ms.
Ugenti-Rita would deviate from her normal pattern of documenting her daily life, which apparently
did not include conﬁemﬁomneous writings memorializing her other experiences with Mr. Shooter
(some of which, as explained below, clearly violated the Policy), except this one time,

That said, based on the foregoing, we find credible evidence that the following events occurred:
(1) the legislators went to lunch alone, (2) Mr. Shooter helped push a bill through (but not
necessarily on behalf of Ms. Ugenti-Rita), and (3) Mr. Shooter asked certain persons to meet or
speak with Ms. Ugenti-Rita. We, however, could not find independent, credible evidence to
support the allegations that Mr. Shooter told Ms, Ugenti-Rita that he loved her in a romantic
manner, or that he pushed a bill through the Senate on her behalf in an effort to flex some kind of
political muscle with the goal of impressing her.

We note that, at the time this lunch meeﬁnf occurred, Ms. Ugenti-Rita had not told Mr. Sheoter
that his comments were unwelcome. She told us, however, that she had tried to convey her desire
to distance heself from him by deflecting his comments and choosing not to attend certain events,
so as to avoid having to interact with him. Of course, a victim of harassment need not always
expressly tell the herasser “no™ or to “stop” before behavior constitutes discrimination or
harassment. But the evidence and the facts in this instance inform us that Ms. Ugenti-Rita and Mr.
Shooter had a personal friendship from late 2010 through part of 2011, While their relationship
appeared to becoime more and more distant beginning sometime in the middle of the 2011 session,
they both remained in the liberty caucus fogether and seemingly remained cordial. Then, soon

2! She also provided audio recordings to her lawyer. Although we were not permitted to have our
own copies of those recordings, we were permitted to listen to them take notes. Those
recordings appeared fo be an audio dmm‘]ecﬁng on her time at the Legislature. We find them
credible because those recordings inc} Ms. Ugenti-Rita’s candid opinions conceming a variety
of igsues that arose during her tenure as a legislator in April 2012. While those opinions included
an interaction with Mr. Shooter and her related feelings, he was not the primary topic of those
recordings, making them all the more substantively believable.
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after the 2011 session and days before the date of her memotandum, Mr. Shooter was invited to
Ms. Ugenti-Rita’s birthday celebration. Based on our understanding of how Ms. Ugenti-Rita and
Mr. Shooter got along during her birthday celebration and before, they both exhibited behavior
consistent with some type of personal friendship (though, admittedly not as close as they had been
in 2010 and earlier 2011). That said, Ms. Ugenti-Rita’s recollection of her subjective feelings in
June 2011 may be questionable. In addition to the concerns stated above about the missing date,
we cannot reconcile the obvious contempt Ms. Ugenti-Rita expressed toward Mz, Shooter in her
memorandum with the third-party observations of her having a good time with Mr. Shooter at the
restaurant mere days before she allegedly wrote it. Notwithstanding that inconsistency, we believe
Ms, Ugenti-Rita could have interpreted his remarks in a way that made her feel embarrassed and
nng%rn(garﬁculm'ly his offer to call third parties to help her connect with them). However, we did
not evidence that his conduct occurred because of her sex, as opposed to a legislator facing
obstacles that a colleague chose to try and help remedy as a professional courtesy.

In light of the foregoing, we do not believe Mr. Shooter’s conduct violated the Policy.

® ALLEGED INCIDENT NO. 4; THE ALEC CONFERENCE IN NEW ORLEANS

=~AUGUST 2011,
(D  Ms. UGENTI-RITA’S ALLEGATIONS.

In or around Awgust 2011, Ms. Ugenti-Rita attended an American Legislative Exchange
Council (“ALEC”) conference in New Orleans, Ms. Ugenti-Rita recalled that, after she checked
into her room, Mr. Shooter knocked on her hotel room door. She looked out the peephole and saw
Mr. Shooter holding a six-pack of beer, He was alone, and no one else was in Ms. Ugenti-Rita’s
hotel room. Ms. Ugenti-Rita ignored him, and Mr. Shooter lef}.

Ms. Ugenti-Rita told us that she sent Mr. Townsend text messages about the event when it
happened. Neither Ms. Ugenti-Rita nor Mr. Townsend had copies of these text messages, and
there is no other proof the text messages actually ever existed.

We asked Ms, Ugenti-Rita if she knew how Mr. Shooter knew where to find her in the hotel,
She said she believed their rooms were adj (randomly and not purposely) and that they may
have seen each other entering their rooms after checking into the hotel. Ms, Ugenti-Rita thought
M. Shooter’s actions were “very aggressive” because he made an effort to contact her at ALEC
when they otherwise would have had no contact. Ms. Ugenti-Rita told us that Mr. Shooter did not
call her in advance of knocking on her door. She stated that she felt harassed. She felt like “clearly
he’s not stopping”. She was getting angry at this 2?oim because he was not stopping and she did
not kaow why someone would not deal with him.

@iy MR. SHOOTER’S RESPONSE.

M. Shooter could not remember this specific incident but stated that he would not be surprised
if it happened. He told us that he tends to act this way at conferences with both male and female
friends and colleagues. He stated that Ms. Ugenti-Rita never discussed this incident with him,

(fi) Ms. REGINA CoBR AND Ms, KAREN FANN,

At Mr. Shooter’s request, we asked Ms, Cobb and Ms. Fann whether Mr, Shooter had ever

2 Ms. Ugenti-Rita informed us that she told former Speaker Tobin about Mr, Shooter’s alleged
misconduct and harassment toward her. Mz. Tobin could not recall Ms. Ugenti-Rita ever doing
so.
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knocked on their hotel doors at conferences with beer. Ms. Cobb told us that Mr. Shooter had
never knocked on her hotel room door at a conference but noted that she does not give out her
hotel room number to others. That said, she stated that Mr. Shooter would call and invite her to
join him for drinks in the hotel bar with others.

Ms, Fann stated that Mr. Shooter has knocked on her hotel room door at conferences to invite
her to socialize and drink, along with others.

(v) MR, UGENTI’S RECOLLECTION OF THE ALLEGED EVENT.

Mr. Ugenti also recalled hearing about this event from Ms, Ugenti-Rita. He claimed to
remember her returning from the conference looking distraught and upset and that she relayed the
details of this incident to him. Mr. Ugenti claims that Ms, Ugenti-Rita had to stop him from going
after Mr. Shooter physically (Mr. Ugenti claims he was in his truck and going to go “drop him”--
meaning Mr. Shooter). Ms. Ugenti-Rita did not tell us during either of her interviews that her
feelings about this incident carried throughout the entire conference until the time she returned

home.
(v) CONCLUSION.

We find it credible that this incident occurred. Indeed, Mr. Shooter did not deny that it
probably happened. We do not find, however, that Mr. Shooter’s knock on Ms. Ugenti-Rita’s
hotel door at ALEC, with a six pack of beer, violated the Policy.

While we believe Ms, Ugenti-Rita’s subjective feelings are credible,” we do not believe that
Mr. Shooter acted in this way because of her sex, or that a reasonable person would perceive Mr.
Shooter’s behavior as harassing conduct. When Ms. Ugenti-Rita did not respond, Mr. Shooter
simply moved on. Other interviewees corroborated that Mr, Shooter often invites colleagues to
dm&' and socialize with him by either calling or knocking on their hotel doors, Thus, this behavior
under these circumstances is consistent with Mr, Shooter’s admitted and corroborated testimony
of his tendency to knock on his friends® and colleagues’ hotel doors at conferences to recruit them
to drink and socialize. We also note that, at this time, while Mr, Shooter and Ms. Ugenti-Rita were
not as close as t};eg' had been during 2010 and early 2011, they still were friendly. Mr, Shooter
had just celebrated Ms. Ugenti-Rita’s birthday in June of that same year. Without more,* we
cannot conclude that, in this instance, Mr. Shooter’s behavior violated the Policy.

@ INCIDE, 0, 5; THE 2011 HOLIDAY GIFT--D! 1.
@  Ms. UGENTI-RITA’S ALLEGATIONS.

In December 2011, around Christmas time, Ms. Ugenti-Rita found a gift bag with tissue paper

% While we find Ms, Ugenti-Rita’s self-described feelings eredible, we give no weight to Mr.
Ugenti’s observations of Ms. Ugenti-Rita afier the conference. Ms. Ugenti-Rita did not convey to
us that this incident left her distraught for the entire conference. Furthermore, we do not have
evidence to corroborate that Ms. Ugenti-Rita arrived home from the conference feeling upset
because of this incident, as opposed to anything else that happened at the conference or elsewhere
in her personal life,

% For example, we found no evidence that Mr. Shooter was targeting Ms. Ugenti-Rita or even
knew for sure that it was her room he approached. Interviewees informed us that legislators are
often grouped in adjacent rooms at these types of events. Based on the evidence, it is possible that
Mr. Shooter simply began knocking on all doars down his hallway to try to find colleagues who
wanted to socialize.
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ﬁt;ibnf on her chair in her legislative office. A bottle of tequila and an unsigned card were inside
g

The card reads, “Know you like Tequila, There is a song about “you and Tequila’ by Kenny
Chesney. Have a Merry Christmas/® Ms. Ugenti-Rita looked up the song soon after receiving the
card, Ms. Ugenti-Rita recalled that a short time after she received this glﬁ, Mr. Shooter asked her
if she had received it, thereby confirming the gift and card were from him.

Ms. Ugenti-Rita told us that she did not expressly teli M. Shooter that his comments or actions
were inappropriate or unwelcome. However, at this point, by even Mr. Shooter’s account, he was
aware that Ms. Ugenti-Rita had changed her behavior toward him for several months. She would
not answer his telephone calls or communicate with him in the way she once had.

Like the other conduct alleged, this gesture made her feel uncomfortable and harassed,

(il MR. SHOOTER’S RESPONSE.

When we showed Mr. Shooter the unsigned Christmas card, he admitted that it was in his
handwriting and looked like a card he would leave,

The lyrics of the referenced song are as follows:2

Baby, here I am again
Kicking dust in the canyon wind
Waiting for that sun to go dJown

Made it up Mulholland Drive
Hell bent on qetting high
High above the lights of town

You and tequila make me crazy
Run like poison in my blood
One more night could kill me, baby
One is one too many
One more is never enough

Thirty days and thirty m‘shts
Been putting up a real good fight
were times I thought you’d win
It’s so easy to forget
The bitter taste the moming left
Swore I wouldn’t go back there again

You and tequila make me crazy
Run like poison in my blood
One more night could kill me, baby
One is one too many
One more is never enough

When it comes to you
Oh, the damage I could do

Bhttps:/fwww.azlyrics.com/lyrics/kennychesney/youandtequila.html;
https://www.youtube.com/watch?v=Q8XkLrErSHw
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It’s always your favorite sins
That do you in

You and tequila make me crazy
ike poison in my blood
One more night could kill me, baby
One is one too many
One more is never enough

Never enough
You and tequila
You and tequila

We read the lyrics to Mr. Shooter aloud and asked him what message he intended to convey
by referencing them in his communication with Ms, Ugenti-Rita. He told us that he referred to the
song because he intended it to mean Ms. Ugenti-Rita was “making him crazy” because she went
“dark” on him and would not communicate with him anymore. Mr. Shooter said that he knew she
liked tequila, which is why he gave her the bottle as a gift. He also told us that he did not reference
the song for its sexual overtones. He simply wanted to know what he had done wrong because he
could not figure out what happened to their friendship.

(iiiy CONCLUSION.

We find credible evidence that this incident ocourred. Mr. Shooter does not deny that he left
the gift as alleged. We also find that, at this point, Mr. Shooter knew Ms. Ugenti-Rita was blatantly
ignoring him and distancing herself from him. We do not find credible that Mr. Shooter referenced
the Kenny Chesney song in a platonic manner, The lyrics are overtly sexual, implying a romeantic
desire for another person. By December of 2011, even Mr. Shooter recalled that their friendship
had not repaired and, by this time, it had been nearly six months since Mr. Shaoter and Ms.{‘J,%enﬁ-
Rita socialized outside of work similar to how they had for Ms, Ugenti-Rita’s birthday. While a
Christmas gift would not have necessarily constituted harassment, his reference to “You and
Tequila”, given its overtly sexual implication, pushes his conduct beyond appropriate friendliness
or workplace pleasantries. Indeed, by Mr. Shooter’s own admission, the legislators were not
friendly (or at least she had withdrawn from the friendship) at this point--hence his alleged reason
for referencing the song in the first place.

In this instance, Mr. Shooter’s conduct was inappropriate, subjectively unwelcome, and
occurred because of Ms. Ugenti-Rita’s sex. It also contributed to “[ag:; environment that a
reasonable person would consider hostile or abusive, and the person who is the object of the
harassment perceives it to be hostile or abusive.” See Policy. Accordingly, we find that Mr.
Shooter’s vior amounted to the sort of harassment that the House’s Policy was developed to
prevent, including (1) discrimination and (2) conduct confributing to a hostile work environment,

()  ALLEGED INCIDENT NO. 6: UNANNOUNCED OFFICE VISIT--APRIL 201

(1) Ms. UGENTI-RITA’S ALLEGATIONS.

Ms, Ugenti-Rita recalled that around April 2012, Mr. Shoofer stopped by her office
unannounced. ‘He made small talk and then told her that “everyone” wanted to know whether her
breasts were “real or fake”. Ms. Ugenti-Rita believed she responded with something to the effect
of: “What are you talking about? That’s disgusting.” She told us that he did not apologize. Mr.
Shooter left her office, and she went on with her day.

Ms. Ugenti-Rita stated that she felt objectified, belittled, and mad because he clearly felt like
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he could act in that way without fear of any repercussions.

Later, Ms. Ugenti-Rita allowed her lawyer to play digital recordings for us, over the telephone,
purportedly made on April 4 and 5, 2012. The recordings appeared to be some sort of personal
recorded diary concerning her attempt to have her election bill pushed through the Senate. The
recording addressed several matters related to her legislative e?forl However, relevant to this
investigation were her comments that Mr. Shooter had come to her office to discuss her election
bill, and how and why the Senate rejected her bill. The recordings reflect that during that
conversation, Mr. Shooter made sexual innuendos, including comments about her breasts. Ms,
Ugenti-Rita stated in the recording that the comments made her “very uncomfortable” and that
“He’ll be next. He’ll be the next person I confront, but not now. Now is not the time.” We find
these recordings particularly credible and reflective of Ms. Ugenti-Rita’s then perception and
feelings because her statements throughout the recordings, about everything she was discussing,
were especially candid and uncensored.

(i) MR. SHOOTER’S RESPONSE.

- Mr. Shooter flatly denied that this happened. He stated that Ms. Ugenti-Rita had told him
previously that her breasts were implants, without his prompting.%

@) MR. UGENTI Doks NOT RECALL BEING TOib ABOUT THE

INCIDENT,

Wizpoke with Mr. Ugenti, and he stated that he could not recall being told about any incident
where Mr. Shooter asked Ms. Ugenti-Rita about her breasts (although he stated that maybe he was
not told about the incident because he would have confionted Mr. Shooter and maybe Ms, Ugenti-
Rita wanted o avoid that).

(iv)y CONCLUSION,

While we cannot find independent credible evidence that Mr. Shooter specifically asked
whether Ms, Ugenti-Rita’s breasts were “real or fake”, we nonetheless conclude that, in light of
Ms, Ugenti-Rita’s recordings from April 2012, Mr. Shooter made unwelcome sexualized
comments to and about Ms, Ugenti-Rita, including about her breasts.

In this instance, Mr. Shooter’s conduct was inappropriate, subjectively wnwelcome, and

occumred because of Ms. Ugenti-Rita’s sex. It also contributed fo “faln environment that a .

reasonable person would consider hostile or abusive, and the person who is the object of the
harassment perceives it to be hostile or abusive.” See Policy. Accordingly, we find that Mr.
Shooter’s behavior amounted to the sort of harassment that the House’s Policy was developed to
prevent, including (1) discrimination and (2) conduct contributing to a hostile work environment,

) L No. 7: THE Sco LE PL OF FUNDRAISER
--AUGUST 201

@ Ms. UGENTI-RITA’S ALLEGATIONS.

Ms. Ugenti-Rita and Mr. Shooter both attended a GOP Fundraiser at the Scottsdale Plaza
Resort around August 2, 2012. Ms. Ugenti-Rita was confident about the date because Joe Arpaio

26 Ms. Ugenti-Rita denied that she made that remark to Mr. Shooter.
27 See footnote 21, supra.
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and Steven Segal were special guests, and she has a photo from the event that contained its date.

Ms. Ugenti-Rita stated that, when it was time to leave the event, Mr. Shooter insisted on
walking her to her car. She believed she would have declined at first, but he would have insisted,
and she then would have given in. She felt like she had two options: ejther cause a scene or accept
his offer. To avoid making a scene or apﬁearing rude in front of her colleagues and other attendees,
she allowed Mr. Shooter to walk her to her car. She said that this made her feel uncomfortable.

Ms, Ugenti-Rita recalled that, once at her car, Mr, Shooter told her that he had reserved a suite
at the Scottsdale Plaza Resort with a fireplace and asked her to Join him in his room. Ms. Ugenti-
Rita responded with something to the effect of: “No, I'm married. What are you talking about?”
She recalled that he would not stop persisting, and it came to the point where she had to get into
her car in order to escagz him. Ms, Ugenti-Rita also remembered Mr. Shooter saying something
to the effect of: you want me to do? I’'m just a man.” He allegedly made her feel like it
was her faunit he was making these advances.

(i)  MBR. SHOOTER’S RESPONSE.

Mr. Shooter remembered this GOP event and recalled attending it with his friend from Yuma,
Glen Thomas (“Spike”) Curtis. Mr. Shooter did not recall walking Ms. Ugenti-Rita to her car, but
fold us that it could have happened, because he docs that for a lot of women. He denied saying
anything to Ms, Ugenti-Rita about having a suite or inviting her to spend the night with him. He
also noted that he would not have reserved a hotel room because he has an apartment in Phoenix.
Mir. Shooter said that Ms, Ugenti-Rita never mentioned this event to him,

Mr. Shooter provided us with his credit card statement for the month of August 2012, He informed
us that it was the only credit card he used during W 2012. The statement does not contain a
raom reservation at the Scottsdale Plaza Resort, ile this does not completely contradict Ms.
Ugenti-Rita’s allegations, it raises the obvious question; why would Mr. Shooter describe a suite
at the hotel to her if he did not have one, and what would he have done had Ms, Ugenti-Rita
accepted his alleged invitation?

(i) GLEN THOMAS (“Spike”) CurTIS’ RECOLLECTION OF THE

We spoke with Mr. Curtis, who recalled attending the event. He believed he drove from Yuma
to Phoenix and met Mr. Shooter at Mr. Shooter’s g t. He recalled riding in Mr. Shooter’s
car to the event. He did not believe that either of them reserved a hotel room, but given the time
that had passed, he was not positive, He told us that he typically slept on My, Shooter’s couch
when he visited from Yuma. He also noted that whenever he would visit Phoenix to see Mr,
Shooter, they would stay together the whole time. He volunteered that he has visited Phoenix
relatively frequently to spend time with Mr. Shooter. Mr. Curtis stated that when he visits, Mr,
Shooter does not go out or socialize without M. Curtis.

We asked Mr. Curtis whether Mr. Shooter has ever mentioned Ms, Ugenti-Rita. Mr. Curtis
could not recall any conversations specifically about her but could remember conversations
involving other former le?islators. Mr. Curtis also did not recall Mr, Shooter ever stating that he
was attracted to another legislator, Ms, Ugenti-Rita or otherwise.” M. Curtis thinks that, given
their friendship, Mr. Shooter would have confided in him that type of information, Mr. Curtis
recalled Mr, Shooter telling him that another legislator eSidentity unknown) had made advances
toward him at one point, and that it made Mr. Shooter feel uncomfortable.
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(iv) Mr. UcenTi DoEs Nor RECALL BEING ToLb ABoUT THIS
INCIDENT.

Ms. Ugenti-Rita thought she had told Mr. Ugenti about this incident. Mr. Ugenti did not recall
Ms, Ugenti-Rita telling him about Mr. Shooter inviting her to his hotel room.

(v)  Ms. UGENTI-RITA CONFRONTED MR. SHOOTER ABQUT His

BEHAVIOR IN 2012,

Ms. Ugenti-Rita also recalled confionting Mr. Shooter about his general conduct sometime in
2012 but could not recall exactly when. She told us that she went through with him examples of
his actions that she deemed unwelcome and inappropriate, and told him to stop. Although Mr.
Shooter did not believe Ms. Ugenti-Rita ever told him why she ended their friendship, he again
did not deny that she confronted him at some point.

(vi) CONCLUSION,

We find that there is no credible evidence corroborating the allegation that Mr. Shooter invited
Ms. Ugenti-Rita to a hotel room, but we find credible evidence that Mr. Shooter violated the
House’s Policy when he insisted on accompanying Ms, Ugenti-Rita to her vehicle at a time when
he was admittedly aware she was avoiding him, not interested in his friendship, and she was
distancing herself from him.

. Regarding the alleged invitation to come to his hotel room, Mr. Shooter denies having done
80, and more critically, we do not find independent credible evidence to support this allegation,
M. Shooter’s credit card statements and Mr. Curtis® testimony suggest that Mr. Shooter did not
invite her to a suite or describe a hotel room to her becanse he does not appear to have had one,
Moreover, while Mr. Shooter is a self-admitted “bullshit-er”, we find it unlikely that he would
describe a specific hotel suite to someone and invite her to join him there, if he did not have one,
and then risk embarrassment if she accepted his invitation and he could not deliver the room.
Moreover, other witnesses support the conclusion that this type of conduct--soliciting someone to
come to his hotel room, umably for romantic or sexual reasons--is out of character for Mr.
Shooter. Ms. Cobb and Ms. Fann both conveyed to us that while Mr. Shooter makes off-color--
sometimes inappropriate--jokes, they have never heard him suggest he wants to have sex with
anyone, let alone proposition someone,

With respect to Mr. Shooter’s insistence on walking Ms. Ugenti-Rita to her vehicle, we believe
that under the circumstances, it violates the Policy. M. Shooter does not deny he did so, and in
fact, stated that he could have, Moreover, in this instance, we find Ms. Ugenti-Rita’s stated
subjective feelings credible in light of the time that had passed since she began distancing herself
from Mr. Shooter--including since Mr. Shooter’s 2011 Christmas card referencing a song with
obvious sexual overtones. We also find that a reasonable person would perceive Mr, Shooter’s
conduct as harassing in light of his previous conduct and Ms. Ugenti-Rita’s onigoing avoidance of
him--avoidance Mr. Shooter recognized and acknowledged at Ieast by 2012 (and y the time at
issue). Although walking an individual to a vehicle, or insisting upon doing so, may seem (or be)
innocuous in isolation, Ms. Ugenti-Rita and Mr. Shooter were not friends—-or even neutral
acquaintances--at this point; in fact, she had essentially written him off and he recognized as much
(hence the tequila and song lyrics, which according to him was, at minimum, a gesture made in an
effort to understand why she was distancing herself from him). Thus, the relationship between
them 10 longer stood on neutral gronnd--she had conducted herself in a way, for almost one year

% Mr. Shooter could have possibly scrambled to reserve a room, but it still seems unlikely that he
would have acted as alleged.
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at this point, to convey her desire fo no longer socialize with Mr. Shooter in any manner. Yet he
would not relent, even after his 2011 Christmas gift and card yielded no return on his advances.
We believe a reasonable person would find Mr. Shooter’s insistence on being alone with Ms.
Ugenti-Rita in a hotel parking lot, at night, at that juncture, to amount to harassing conduct.

If Ms. Ugenti-Rita confronted Mr. Shooter before the Scottsdale Plaza event, her doing so
further supports a finding that Mr. Shooter violated the Policy. Althou%h Mr. Shooter stated that
he did not betieve Ms, Ugenti-Rita ever explained her reasons for pulling away from their past
friendship, his primary reason for this belief was that he is baffled by her allegations and never
knew she believed his conduct was unwelcome, He did not deny that she spoke with him about
his conduct, but he believed she never explained her feelings to him because he could not
“understand” from where her now-expressed feelings of hostility came. But his inability to
“understand” why she is now making these allegations, and why she had distanced herself from
him, does not contradict Ms. Ugenti-Rita’s representations that she asked him to stop his behavior
toward her or otherwise undermine her subjective feelings at the time--again, a time when her
desire to distance herself from him was conveyed loudly and clearly.

Moreover, Mr, Shooter may have felt confused by her eventual confrontation due to what he
alleges was her silence in to what he had allegedly done to offend her, but we do not find
his allegations of silence evidence that she never tried to send a clear message for him to leave her
elone. He has acknowledged her attempts to distance herself from him, and silence can be
deafening when accompanied by overt action (such as going out of the way to avoid someone, not
returning regeated messages, and the like), [ , Mr. Shooter has no more tight to an
explanation for why Ms, Ugenti-Rita decided to cut ties from him than he does to harass hér for
one. Even today, Mr. Shooter seems to believe that he did nothing wrong, evidenced by his recent
address to his colleagues during the 2018 session, stating that he did not realize his own conduct
was inappropriate.Z So, perhaps Mr. Shooter’s failure to “understand” Ms. Ugenti-Rita’s attempt
to cut all contact with him at this point resulted from his failure to agree with her feelings, rather
than her failure to convey them, since he did not (and still does not) believe he had done anything
wiong, Regardless, his attempts to force interaction with Ms. Ugenti-Rita at the time of this
incident were clearly at risk of offending her, and he knew it, because she had made it clear--at
least by avoidance and silence--that she wanted nothing to do with him or his advances (no matter
how innocent they may have been in his mind).

In the end, Mr. Shooter’s acknowledgment that his friendship with Ms, Ugenti-Rita bm
waning during the 2011 session and was seemingly over by the end 0£201 1, in light of all the
facts and information described herein, supports a finding that his insistence on walking Ms.

2 Ms. Ugenti-Rita said she confronted Mr. Shooter about his conduct, again, in 2015, at a GOP
Salute Dinner. Ms. Uﬁnﬁ-Rita told us that she “let him have it” and explained why his past
behavior was unacceptable and inappropriate. She said that he told her he wanted to make amends,
Mr. Shooter vaguely recalled this encounter but stated that he again walked away not
understanding why she had pulled away from their friendship. He remem believing that Ms,
Ugenti-Rita intended to explain everything to him because he recalled thinking he would finally
know why their friendship ended. Yet, he claims that he walked away still not “understanding”
why they were no longer friends. We believe this interaction took place and that Ms. Ugenti-Rita
likely explained her feelings and the behavior she found inappropriate. We also believe it likely
that Mr. Shooter walked away still not understanding what happened to their friendship, likely
because he did not know why she would find his behavior inappropriate because he does not
believe his behavior to be inappropriate. We believe Ms, Ugenti-Rita did explain her feelings to
him. Again, Mr. Shooter does not deny that Ms, Ugenti-Rita confronted him. Thus, Mr. Shooter’s
comments to his colleagues during harassment training, that he did not know what he had done
was inappropriate, are especially noteworthy, See Exhibit 2.
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Ugenti-Rita to her car that evening constituted harassing conduct under the Policy. While we find
it reasonable that a person who believes he has lost a good friend, without reason, may attempt to
communicate with that person for some time after the fact to reconcile the loss, we find it
unreasonable that such person (1) would attempt to discuss the falling out or restart a friendship
by leaving an unsigned Christmas card referencing a romantic country song on her office chair,
and (2) then, after prolonged silence and isolation from that person, force an unwanted interaction
by insisting on walking her to her vehicle--alone.

In this instance, Mr. Shooter’s conduct was inappropriate, subjectively unwelcome, and
admittedly occurred because of Ms. Ugenti-Rita’s sex. It also contributed to “[a]n environment
that a reasonable person would consider hostile or abusive, and the n who is the object of the
harassment perceives it to be hostile or abusive.” See Policy. Accordingly, we find that Mr.
Shooter’s behavior amounted to the sort of harassment that the House’s Policy was developed to
prevent, including (1) discrimination and (2) conduct contributing to a hostile work environment.

() ALLEGED INCIDENT No. 8: THE BUSINESS CARD LEFT ON_THE

WINDSHIELD--2013.
()  Ms. UGENTI-RITA'S ALLEGATIONS.

Ms. Ugenti-Rita attended a Willetta Partners’ Open House reception in 2013.3° When she left
the reception and arrived at her car in the parking lot, she found Mr. Shooter’s business card left
on her car window.*! He had written the acronym “TOY" on the card, which stood for “Thinking
Of You™. Findi::’g this card made Ms, Ugenti-Rita feel similarly to the other incidents she
complained of, and she found his conduct inappropriate.

(i) MR. SHOOTER’S RESPONSE.

Mr. Shooter brought up this incident during his interview before we asked him about it. While
he could not remember many details other than Jeaving the card, he believed he made this gesture
because he was “mourning” a friendship. Mr. Shooter told us that he had never had a friendship

end so abruptly.
(@ii) CONCLUSION.

While Mr. Shooter conveyed his actions to be an innocent and friendly gesture, we find his
claimed innocence difficult to reconcile with the fact that, at this point (2013), Ms. Ugenti-Rita
had significantly reduced her contact with him--possibly to no contact at all other than when
necessary at the Capitol--for a significant amount of time. She had rebuffed his prior advances
and confronted him. at least once. By 2013, the legjslators’ friendship had been “dark™--
nonexistent for at least two years. Mr. Shooter acknowledged this {solation.

In this instance, Mr. Shooter’s conduct was inappropriate, subjectively unwelcome, and
occurred because of Ms. Ugenti-Rita’s sex. It also conttibuted to “[a]n environment that a
reasonable person would consider hostile or abusive, and the person who is the object of the
harassment perceives it to be hostile or abusive.,” See Policy. Accordingly, we find that Mr.
Shooter’s behavior amounted to the sort of harassment that the House’s Policy was developed to
prevent, including (1) discrimination and (2) conduct contributing to a hostile work environment,

30 Ms, Ugenti-Rita was not positive of the specific date, but believes this occurred in 2013.
3! Whether the card was left on the Ms. Ugenti-Rita’s side window or windshield is unclear, but
also iinmaterial.
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(X)) ALLEGED INCIDENT No. 9: TeHE EVENT AT ToMMY BAHAMAS
RESTAURANT--DECEMBER 2013,

()  Ms UGENTI-RITA’S ALLEGATIONS.

ALEC hosted a reception at Tommy Bahamas in Scottsdale, Arizona around December 2013.
Mr. Shooter allegedly pointed out a waitress to Ms, Ugenti-Rita and told her that (1) he believed
the waitress resembled Ms. Ugenti-Rita, and (2) becanse he could not “have” her, the waitress
would have to do, In response, Ms. Ugentj-Rita claims she rolled her eyes and walked away.

When asked why the two legislators would have been having a private conversation, Ms.
Ugenti-Rita explained that they were not, Rather, she says, what likely happened was that they
were both part of a larger conversation circle. Then, as individuals began moving elsewhere at the
reception, Ms. Ugenti-Rita and Mr. Shooter ended up next to each other for a moment, at which
time Mr, Shoofer made these comments.

Ms. Ugenti-Rita felt like Mr. Shooter had an obsession with her. By the end of 2013, she
believed she had given him a clear message that she was not interested in him. She speculated that
he made these comments to try to provoke a reaction from her. Mr. Shooter’s alleged comments
made her feel harassed.

"~ () MR.SHOOTER’S RESPONSE.

Mr. Shooter vehemently denied this allegation and that he made the comments in question. He
told us that he has only been with one woman in the past 40 years (his wife).

() CONCLUSION.

‘We could not find independent, credible evidence to corroborate this allegation.” Thus, we
cannot conclude this occurred.

® ALLEGED INCIDENT NoO. 10: THE ALEC CONFERENCE IN SAN DIEGO--

SUMMER 20185,

® MS. UGENTI-RITA’S ALLEGATIONS.

Ms. Ugenti-Rita aftended an ALEC conference in San Diego, possibly in the summer of 2015.
While waiting with other conference attendees in the lobby of the hotel before a harbor cruise, Mr,
Shooter arrived dressed as a pirate and cmyintgea toy sword. He poked her with the sword
playfuliy in the side of her stomach. She pushed the sword away and told him to stop, Ms. Ugenti-
Ritn also told us that after she told him to stop, he went on to poke other attendees with the sword.
His actions made her feel “marginalized, tiny”, and embazrassed. :

() MR. SHOOTER’S RESPONSE.

Mt. Shooter recalled dressing as a pirate for this event and stated that he may have poked Ms.
Ugenti-Rita with a sword, He believed that he likely poked other persons too (a fact Ms. Ugenti-
lemborated). Mr. Shooter told us that if Ms. Ugenti-Rita asked him to stop, he would have
sto, 5

32 Ms. Jacobs informed us that she was at this event but did not witness any interactions between
Ms. Ugenti-Rita and Mr. Shooter and, therefore, could not state whether this did or did not occur.
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(i) CONCLUSION.

We find that this incident occurred. Whether it violated the Policy, however, is a closer call.
By this time, it was 2015, Mr. Shooter was well aware that Ms. Ugenti-Rita wanted nothing to do
with him. Indeed, it seemed that he perhaps “got the message®, since the last alleged incident Ms.
Ugenti-Rita reported fo us occurred sometime in the summer of 201 3--approximately two years
eatlier. To be sure, we find Ms. Ugenti-Rita’s feelings credible given what we find her to have
endured, and Mr. Shooter more or less corroborates her story that the incident occurred,

But notwithstanding his prior misconduct and its pervasiveness vis-2-vis Ms. Ugenti-Rita, he
did not seem to target her at this time. Indeed, by both legislators’ accounts, Mr. Shooter did not
seem to seek out Ms. Ugenti-Rita specifically and he playfully poked numerous people. Thus,
although the behavior at issue arguably may not be appropriate for a siiting legislator to engage in
while representing the People of Arizona at a public function, we do not find that it rises to a level
of conduct, in this specific instance, that violates the Policy from an objective standpoint, That
said, it should have obvious to Mr. Shooter that he needed to stop engaging Ms. Ugenti-Rita
in any manner unrelated to official business. Period.

{m) T No. 11: THE ALEC RECEPTION AT DONOVAN'S
STEAK & CHioP HOUSE--DECEMBER 2016.

@@ Ms. UGENTI-RITA’S ALLEGATIONS.

In December 2016, Ms. Ugenti-Rita attended an ALEC reception at Donovan’s Steak & Chop
House in Phoenix. She recalled standing in a conversation citcle, when Mr. Shooter allegedly
approached and pulled the tie on her wrap dress, afier which he supposedly made a snarly laugh.
Ms, Ugenti-Rita grabbed the tie before it could come undone, yelled out “Shooter!” in an
exasperated tone, and walked away to fix her dress tie. She claims that based on the design of her
dress, her entire dress would have opened and exposed her if the tie had come undone, Ms. Ugenti-
Rita felt “small” and violated. She perceived his actions as mean and felt bullied by them.

(i) MR, SHOOTER’S RESPONSE.
Mr. Shooter recalled this event and remembered poking fun at another legistator. Mr. Shooter

did not recall pulling on Ms, Ugenti-Rita’s dress tie and denied that he would do something like
that, or ridicule her in that way.

(iif) SENATOR DEBBIE LESKO.

Ms, Ugenti-Rita belicved Ms. Lesko may have witnessed the event but was not sure. We spoke
with Ms. Lesko, but she did not witness this event and did not know whether it happened.

(iv)y CONCLUSION.

We cannot conclude that this incident occurred because there is no independent, credible
evidence to corroborate Ms. Ugenti-Rita’s allegations,
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2. AmMy LovE’s MEETING WITH MR. SHOOTER IN His OFFICE.

Ms. Love, the Deputy Director of Government Affairs for the Arizona Supreme Court, alleges
that she had an inappropriate interaction in Mr. Shooter’s Senate office where, among other things,
hf:cé.grabbed and jostled his crotch, at her face level, approximately an arm’s length away from her

(8 THE RELATIONSHIP BETWEEN MS. LOVE AND MR, SHOOTER,

Ms. Love is a lobbyist for the Arizona Supreme Court. She meets with the appropriations
chairs and their policy advisors in both the House and Senate. Ms. Love and Mr. Shooter interact
often, because while in the Senate, and for a time while at the House, he was chairperson of the
relevant Appropriations Committee.

(b) Ms. L.OVE’S ALLEGATIONS.

Mr. Shooter was the chairperson of Senate appropriations. Ms. Love tried to set meetings with
Mz. Shooter three times, but each time he would cancel at the last minute, After the third
cancellation, Ms. Love claims that her colleague asked her how the meeting went. Ms. Love told
ber colleague that Mr. Shooter had cancelled again. Ms. Love claims her colleague told Ms. Love
that Mr. Shooter “needs to see you” and that she needed “to get in front of him®, at which time Mr.
Shooter would talk to her. The message was clear to Ms. Love that, if Mr. Shooter saw her, he
would stop canceling the meetings, because he would find her physically attractive.

On February 12, 2013, Ms. Love went to the Senate Caucus Room and waited for the meeting
to end. Afterward, she approached Mr. Shooter from behind his chair while he was packing up to
leave. She asked him if he had a minute. He peered behind himself, and looked her up and down
twice while saying “Absolutely” in a slow, exaggerated manner (e.g., using extra syllables). Ms.
Love said she would wait in the hallway,

The two began walking in the hallway, and when she introduced herself as “Amy Love with
the Supreme Court,” Mr. Shooter stoppeci in his tracks and said: “You’re Amy Love with the
Supreme Court.” Ms. Love told Mr, Shooter that she had been trying to meet with him for quite
some time. He responded that he knew it and that he was trying to send a message to the Courts,
Ms. Love told him that the message had been received. Mr. Shooter then said something to the
effect of: “T don’t see why we can’t speak” and instructed her to schedule a meeting with him. Ms.
Love was concerned he would cancel again, but he said he would not do so.

On February 13, 2013, Ms. Love festified during a HHS Committee hearing on a new liquor
bill. She spoke with liquor lobbyists afterwards who said that they had a meeting with Mr. Shooter
and asked if she wanted to join. Ms. Love discovered the liquor lobbyists® meeting was 30 minutes
before her meeting with Mr. Shooter, so she agreed to join (and minimize the chances that he could

cancel again).

On February 18, 2013, Ms. Love attended the liquor lobbyist meeting in Mr. Shooter’s office.
He seemed surprised to see her and asked why she was there. She explained she was there for the
liquor bill meeting and that the other lobbyists had invited her.

After all of the liquor lobbyists left, Ms. Love and Mt. Shooter were alone. He began
admonishing the Court of Ap for its Cave Creek opinion on school funding, After Ms. Love
had been through her talking points and realized she was not getting through to Mr. Shooter, she
looked out the window to collect her thoughts. Mr. Shooter then stopped in the middle of what he
was saying and asked Ms. Love if she was going to cry. Ms. Love noted that she gets teary eyed
relatively easily, and when asked if she will cry, almost surely does. Ms. Love responded with
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something like, “I just want to help people.” She began to cry.3

Mr. Shooter then stated something to the effect of: “Calm down. No need to get upset. You’re
killing me with those big brown eyes of yours. You’ve made some good points.”

Mr. Shooter told Ms. Love that they could keep the conversation open. He then heﬂ: to get
up from his desk and walk toward the door, signaling that the meeting was ending, . Love
began gathering her things from the floor,

M. Shooter stopped at the side of his desk, in front of Ms. Love (who was still sitting) and
told her not to bring “that guy” (her male colleague) with her in the future. Ms. Love said that, at
that juncture, she and Mr. Shooter were less than an arms-length away from each other, Mr.
Shooter told her not to bring arny guys with her and that he would only meet with her.

He then said something to the effect of: “I'm a sucker for the pretty ladies. Everyone else
around here thinks it. I'm the only one who has the balls to say it.”

When Mr. Shooter said the word “balls®, he grabbed his entire crotch, and then shook it, Ms.
Love said she could see the outline of his genital area.

Mr. Shooter’s crotch was about forehead level in relation to Ms. Love, who was still sitting,
and approximately an arm’s length away from her.

Ms, Love then responded with something to the effect of: “That’s fine, Sir. I’m happy to work
with you. Just so you know, my little sister has told me fmquentlﬂotgm I’'m the only woman she
ﬁa‘:ws who would enter a pissing contest without a dick.” Mr. Shooter responded: “I'd kind of
ike to see it.”

Ms. Love said the whole meefing made her feel mortified but primarily because she was not
sure how she could successfully lobby Mr. Shooter. She also stated that she felt immense pressure
since he made it clear that he did not want anyone else but her to lobby him from her agency, Ms.
Love recalls telling her supervisor what happened after the incident. She said her supervisor was
very supportive and asked if something should be said. Ms. Love told her supervisor not to say
anything because she “[has] to work in this town.”

Ms. Love said she didn’t know what to really do at the time of this incident. She felt helpless.
She is concerned that, because of Mr. Shooter, she had to look and act a certain way or else her
client’s budget would be in trouble.’* Ms. Love felt it was important for us to know, and
volunteered on her own without prompting, that one reason for her decision to come forward was
that she had come to that Mr. Shooter had been making derogatory comments about
her alleged job performance fo others, thus placing her job or future carcer aspirations in possible

jeapardy.

() MR, SHOOTER’S RESPONSE TO THE ALLEGATIONS.

Mr. Shooter stated that he has met with Ms. Love quite a bit. When asked about their
professional relationship, he simply stated that she is a lobbyist with the courts. We conveyed to
Mr. Shooter Ms. Love’s narrative concerning his grabbing and shaking his crotch, at her face level,
approximately an arm’s length away. In response, he stated that he did not remember the incident

*3 She did the same as she recounted her experience to us.
3 Ms. Love also recounted that there have been times she believes Mr. Shooter has attempted to
“look out” for her employer and provide her with warnings of possible looming budget cus.
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in question, noted that it could have happened, but probably did not happen, because “Amy Love's

not that cute” (he stated that looks are just one factor in whether he thinks this happened). Mr.-

Shooter also noted that Ms. Love is very liberal, stated that he does not believe this is a left-wing
conspiracy, but said that there is a fundamental difference in the way people view things (meaning
people from different political &aﬂies . Mr. Shooter admitted that he probably told Ms, Love not
to bring her male colleague with her, because Mr. Shooter does not like him.

(d) CONCLUSION.

We find Ms. Love's detailed allegations credible. We note her incentive to protect her job and
future career aspirations couid be cause for concern, but the fact that she disclosed this motive for
coming forward (among other motives) without prompting (we certainly may never have found
out about this) speaks well of her character and credibility. Also, that motive does not diminish
the fact that even Mr. Shooter could not unequivocally deny her allegations. As for her after-the-
(f;\gt vesrllial e:leaactiegn to Mr. Shooter’s actions, while relevant, it alone does not diminish what he

id or she endured.

As for the allegations themselves, Mr. Shooter noted that, while he does not really recall the
incident or believe the incident occurred because he finds Ms. Love unattactive, he equivocated
and conceded that it nonetheless could have happened. Putting aside that such actions are
apparentiy within the realm of those Mr, Shooter cannot unettlltgvocally say he would never commit
s0 as to deny they occumred outright, his defense against the likelihood of the incident having
;)cw_rred seems to be his perception of (1) Ms. Love’s physical appeatance and (2) her political
eanings.

His perception of Ms. Love’s thsical appearance is of no consequence and cannot render him
blameless. Either he acted as alleged or he did not. Given the gravity of the allegations made
against him, one would think he would have a definite, concrete position on the matter. Yet, he
was unable to unequivocally deny Ms. Love’s allegations and even conceded they were possibly

true. We cannot ignore this significant fact.

As for Ms. Love's putported “liberal” leanings, to the extent this statement was meant to imply
that perhaps her reaction to Mr. Shooter having grabbed and shook his crotch--at her face level,
approximately an arm’s length away from her face, while she was sitting in his office during a
lo byx:f visit--would have been viewed differently (read: less offensively) were she more
politically conservative, we conclude that Ms. Love’s reaction was as appropriate as it was non-
an,

In the end, Mr. Shooter’s inability to uncquivocally deny Ms. Love’s allegations, combined
with the detail she provided and her candor and demeanor during her interview, leads us to
conclude that the event occurred just as Ms. Love reported. Mr, Shooter’s conduct was
inappropriate, subjectively unwelcome, and occurred because of Ms. Love’s sex. It also
contributed to “[aJn environment that a reasonable person would consider hostile or abusive, and
the person who is the object of the harassment perceives it to be hostile or abusive.” See Policy.
Accordingly, we find that Mr. Shooter’s behavior amounted to the sott of harassment that the
House’s Policy was developed to prevent, including (1) discrimination and (2) conduct
contributing to a hostile work envitonment,
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3. M1-Ar PARRISH (FORMER PUBLISHER OF THE _ARIZONA Rngjinuc)_, DAvip
BODNEY (AN ARIZONA ATTORNEY), AND THEIR MEETING WITH SHOOTER

INMARCH 2016.

Ms, Parrish and Mr. Bodney allege that, in March, 2016, while at the State Capitol lobbying
legislators about a bill, Mr. Shooter--someone Ms. Parrish had no relationship with and had never
before met—-made an inappropriate and sexually charged comment directed toward her, namely,
expressing his regret about not having had sexual intercourse with Asian twins in Mexico.

(@)  Ms. PARRISH’S AND MR. BODNEY’S ALLEGATIONS CONCERNING THEIR
MEETING MR, SHOOTER.

In March 2016, Ms. Parrish and her lawyer David Bodney went to the State Capitol to meet
with approximately five to seven Senators about a bill concerning public notice, which newspapers
opposed.* Mr. Bodney asked Ms. Parrish to go with him and lobby because she was new fo
Phoenix and tht;.h:xe:vblgx;blish;rfo of Thel :;;ﬁm Republic. Both b%lllqued mt}\g. Parrish’s
participation in this lobbying effort wou a positive message, y chose their meetings
based on Senators whose votes were still undecided?nlguring their meetings with various Senators,
Ms. Parrish and Mr. Bodney learned that legislators were rcceiviﬁ:nmple from Senate
leadership to pass the bill (and, presumably, making the lobbying all the more important).

Some meetings involved other lobbyists, in addition to Ms. Partish and Mr, Bodney, lobbyilxég

the issue. Their meeting with Mr. Shooter was in the middle of the various other schedu

mg-ﬂndther the first, nor the last, Only Ms. Parrish and Mr. Bodney attended their meeting
i . Shooter.

When they met with Mr. Shooter, Ms. Parrish and Mr. Bodney sat in Mr. Shooter’s office, in
either chairs or on a couch, while Mr. Shooter sat across from them behind his desk. Ms, Parrish
recalls seeing pink Sheriff Arpaio tent-city underpants and a Duck Dynasty poster in Mr. Shooter’s
office. The office door was shut. Ms. Parrish and Mr. Boduey introduced themselves, and Ms,
Parrish began leading the conversation, following her pre-determined talking points. Ms. Parrish
and Mr. Bodney stated the entire meeting was meant to be about business, which they believe that
Mr. Shooter knew, because they had scheduled the meeting to discuss a very specific piece of

legislation.

After Ms. Parrish presented her talking points, Mr. Shooter gave a “soliloquy” about how he
is an independent thinker, independent voice, and takes his own counsel.*® He stated that he often
would think for himself without counsel, and sometimes wouldn’t talk to anyone about issues, as
he wanted to make decisions on his own, He stated something to the effect of: “I’m the kind of
guy who does whatever he wants,” Eventually, this led to him saying, while looking directly at
Ms, Parrish: “I’ve done everything on my buc{el list”--followed by a pause, after which he said
“Well, except.that one thing.” (emphasis added) Ms. Parrish something to the effect
of: “Tell me, Senator, what's that one thing you didn’t do” or “haven’t done™? (emphasis added)
Mr. Shooter responded to Ms. Parrish: “Those Asian twins in Mexico.”

Ms. Parrish is Korean-American.

At that time, Ms. Parrish and Mr. Bodney decided that the meeting was over and ended it early.
The meeting lasted about 15-20 minutes in total. Neither Ms. Parrish nor Mr, Bodney felt like he

% A Ballard Spahr employee set up these meetings.
3 Mr. Bodney and Ms. Parrish noted that other Senators asked for facts and figures and engaged
in more of a dialogue, Mr, Shooter did not ask questions or appear to take the matter ser_iously.
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or she could say anything in response to Mr. Shooter’s statement; they felt as though they were in
a horrible situation.

They described the incident and how it made them feel very carefully and deliberately, calling
it unforgettable and notable. Ms. Parrish added that the incident was memorable and familiar. Ms,
Parrish stated that she was taken aback, and the interaction was unforgettable to her because (1) it
was in a Senator’s office, (2) on official business with an appointment, (3) to discuss a bill that
would affect hundreds of thousands of people, (4) Mr. Shooter knew who she was and her gosition,
and (5) Mr. Shooter knew Mr. Bodney was a lawyer. Mr. Bodney generally echoed Ms. Parrish’s
comments and added that he felt awful and ashamed about the situation, He felt bad for asking
Ms. Parrish to accompany him and felt like he put her in that situation. Ms, Parrish described Mr.
Shooter’s behavior as inappropriate, unacceptable, and unprofessional, and Mr. Bodney echoed
her description. : .

(b))  MR.SHOOTER’S RESPONSE TO THE ALLEGATIONS,

M. Shooter remembered meeting Ms, Parrish, and that she had a man with her, but claims that
at the time, Mr. Shooter did not know who that man was. Mr. Shooter believed the meeting was
just a “meet-and-preet” with The Arizona Republic’s new publisher. He does not recall Ms.
Parrish lobbying about any legislation.

Mr. Shooter does not remember making the “Asian twins in Mexico” comment dut has no
reason to doubt that he did so. Mr. Shooter said that, if he made that statement, (1) it probably
wasn’t the right time or place to do so in a professional setting, (2) he did not mean to offend
anyone, and (3) if he offended someone, “then that’s unfortunate.”

Mr. Shooter then stated that he did not know that something had happened to Ms. Parrish
earlier in her life that offended her (we assume this is a reference to Ms. Parrish’s account of prior
instances of harassment she had s which were discussed in The Arizona Republic). Then

_he noted that (1) he sometimes tells jokes that he thinks are funny but that other people do not
consider funny, and (2) 80% of the time, however, people think his jokes are funny.

(c} CONCLUSION.

Atbest for him, Mr. Shooter does not remember making the “Asian twins in Mexico” comment
but has no reason to doubt that he did so. That Mr. Shooter cannot unequivocally deny having
made this statement is troubling in itself, because it means that at minimum such statements are
not outside the “norm” for him, such that he can be certain he would not have said something so
highly inappropriate and offensive in his Legislative office. Even so, we are aware of no evidence
that could conceivably transfigure the interaction between Mr. Shooter, Ms. Parrish, and Mr.
Bodney as one rooted in humor or satire so as to remotely support his attempt to paint his comment
as a joke of some sort, Moreover, there is no evi remotely creating any conceivable
contextual avenue by which any reasonable R{emon could conclude that a comment about regretting
having not had sex with Asian twins in Mexico could have been even remotely appropriate
conversation during the meeting in question. To the contrary, the evidence shows that Ms. Parrish
and Mr, B were in Mr. Shooter’s office to lobby him, in his capacity as an elected official,

about pending legislation, In other words, they were there on business.

In addition, Mr. Shooter’s attempt to inject prior familiar instances of harassment that Ms,
Parrish suffered, and his alleged 80% joke approval rating, into the discussion about whether he
made the statements at issue or its offensiveness, was very concerning. Mz, Shooter’s reference
to Ms. Parrish’s prior victimization was apparently meant to imply that those iences may
have somehow misinformed Ms. Parrish’s perception of his actions, or worse, pethaps somehow
justified what he did as having been taken out of context or blown out of proportion. Suffice it to
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say that, were this what Mr. Shooter meant to accomplish, he failed. That said, even if his position
were true (and we do not believe that to be the case), his theory (1) fails to diminish Mr. Bodney®s
equally troubled and credible perception of the incident, and (2) does not make Mr. Shooter’s
actions--with two complete strangers, in his Senate office, on official business, concerning
legislation--any more appropriate or less shocking. Likewise, Mr. Shooter’s comment about how
well his jokes are usu ]‘; received seemed meant to diminish his actions, by implying that Ms.
Parrish and Mr. Bodney merely lack a sense of humor. ¥t is inappropriate to tell two complete
strangers who are appealing to your good graces and powerful position, who believed they were
adyocgﬁxﬁet: save Arizona jobs, that your one regret is the failure to have had sex with Asian
twins in ico.

We conclude that credible evidence supports Ms. Parrish’s and Mr. Bodney's allegations. Mr.
Shooter’s conduct, at minimum as directed to Ms. Parrish, was inappropriate, subjectively
unwelcome, and degrading conduct that occurred because of her sex and race. Mr. Shooter's
conduct also contributed to “{a]n environment that a reasonable person would consider hostile or
abusive, and the person who is the object of the harassment perceives it to be hostile or abusive.”
See Policy. Accordingly, we find that Mr. Shootex’s behavior amounted to the sort of hatassment
that the Houses Policy was developed to prevent, including (1) discrimination, (2) sexual
harassment, and (3) conduct contributing to a hostile work environment,
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4, MARILYN RODRIGUEZ’S ALLEGATIONS OF UNWANTED TOUCHING AND VERBAL
MENT AGAINST MR, SHOOTER.

Marilyn Rodriguez alleges that Mr. Shooter (1) placed his hand on her knee, without
permission, during a meeting at the Windsor in Phoenix, Arizona, (2) made inappropriate
comments toward her during a social event at Hob Nobs, in Phoenix, Atizona, and (3) made an
inappropriate comment toward her, in passing, in connection with a “Arizona Capitol Times
Fashion Show™ fitting event. We will address each incident in turn,

(®) %Lgcgn INCIDENT No. 1: THE WINDSOR MEETING WHERE MS.
ODRIGUEZ ALLEGES THAT MR. SHOOTER GRABBED HER LEG.
Ms. Rodriguez alleges that, on May 15, 2013, Mr. Shooter inappropriately grabbed her leg,
without permission, during a meefing at the Windsor, in Phoenix, Atiron.

()] MS. RODRIGUEZ’S ALLEGATIONS.

Around budget time in 2013, and while working for Veridus, Ms. Rodriguez claims to have
had a private, one-on-one meeting with Mr. Shooter in his Senate office, during which she
attempted to lobby him.>’” It was a short meeting, during which she was interrupted, unable fo
address her topic, and after which she felt she had done a poor job lobbying Mr. Shooter.
Sonlxcetl;xzne during that meeting, Mr. Shooter suggested they mest outside of the office and after
work hours.

Ms. Rodriguez stated that Mr. Shooter’s request put her in a bind; as a new lobbyist she did
not want to fail, but his reputation preceded him. She ultimately decided fo accept the invitation,
and asked another lobbyist--Amanda Rusing—to attend, mainly because Ms. Rodriguez did not
want to be alone with Mr. Shooter. Ms. Rodriguez could not recall why she specifically chose to
ask Ms. Rusing to attend, but said (1) they had a budding fiiendship at the time, and (2) she knew
Ms. Rusing was Mr. Shooter’s former assistant and believed he treated her respectfully. Ms,
Rodri%ez stated that while she asked Ms. Rusing to attend the meeting, Ms. Rodriguez does not
recall if she told Ms. Rusing that her attendance was requested because Ms. Rodriguez felt unsafe
around Mr. Shooter. Ms. Rodriguez made it clear to us that that she was nof going to get drinks
alone with Mr. Shooter, and she was nof comfortable being alone with him. The implication
appearing to be that, even if in a public setting like a bar, Ms, Rodriguez was uncomfortable
meeting with, and would not meet with, Mr. Shooter alone.

Ms. Rodriguez was adamant that (1) the meeting at the Windsor occurred within a couple days,
to & week, after her unproductive meetin#k with Mr. Shoofer in his office (at which he allegedly
asked Ms. Rodriguez to meet him outside the office after hours), and (2) she did nor ask Ms. Rusing
to schedule the meeting with Mr. Shooter, because (i) he suggested the meeting, and (ii) Ms.
Rodriguez has never asked another lobbyist to schedule a meeting for her because she believes it
would be unprofessional to do so. :

Ms. Rodriguez believes she, Ms. Rusing, and Mr. Shooter met at the Windsor around happy
hour, but Ms. Rodriguez could not recall the ¢xact time, She stated that it was not dark outside
when they met, but that it was a beautiful evening. Ms. Rodriguez stated that the trio were sitting
together on the Windsor’s patio, with herself and Ms. Rusing sitting next to one another, and Mr.
Shooter sifting across from the two of them.,

Ms. Rodriguez stated that, at some point while on the patio, Gretchen Jacobs joined the group.

37 At the time, Mr. Shooter was the Chairperson of the Senate Appropriations Committee.
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Ms. Rodriguez was surprised fo see Ms. Jacobs. Ms, Rodriﬁa:z-does not recall exactly when Ms,
Jacobs amrived, but noted that by the time of her arrival, Ms. Rodriguez, Ms. Rusing, and Mr.
Shooter already had started a tab. Ms. Rodriguez does not recall who paid for the patio drinks,
Ms. Rodriguez stated that this meeting was the first encounter she had ever had with Ms, Jacobs,
although Ms. Rodriguez knew of Ms. Jacobs, Ms, Rodriguez believes (but cannot be certain) that
the four of them had maybe two rounds of drinks and stayed on the Windsor’s patio for about an
hour, Ms. Rodriguez not recall ever being alone with Mr. Shooter on the patio. Ms.
Rodriguez reported that while on the patio (1) she was unable to lobby Mr. Shootet, and (2) while
she cannot be certain about the conversation, she recalls not talking about the substantive issues
she wanted to address. Ms. Rodriguez noted that she had discomfort with lobbying for her clients
in Ms. Jacob’s presence. Ms. Rodriguez recalls she had a “bob” haircut at the time, and that Ms,
Jacobs told Ms. Rodriguez that her haircut was a “bitch haircut.”

Ms. Rodriguez stated that while she does not recall Ms. Rusing leaving specifically,
(1) everyone got up to leave from the Windsor patio, (2) Ms. Rusing left before Ms. Rodriguez,
and (3) she watched Ms, Jacobs wait for her car. Ms. Rodriguez stated that while everyone was
leaving, she asked Mr. Shooter if he would stay behind for one more drink because she was
defermined to lobby him for her client. This request was allegedly made while standing in the
walkway between the patio seating avea and the enclosed restaurant/bar, In other words, Ms.
Rodriguez and Mr. Shooter wete to stay behind, ar her suggestion and alone, to meet without
Ms. Rusing--the person Ms, Rodriguez claims to have asked to attend the Windsor meeting so as
to not be alone with Mr. Shooter. :

According to Ms, Rodriguez, gffer Ms. Rusing and Ms, Jacobs Zeff the Windsor, Mr. Shooter
and Ms. Rodriguez--again, allegedly alone--relocated to the indoor bar area. Ms, Rodriguez
believes this was likely around sunset, but cannot be sure, She claims the two sat at the bar and
that Mr. Shooter sat to her right. Ms, Rodriguez claims that she did not know anyone else sitting
in or around the bar, Ms. Rodriguez does not recall Mr. Shooter being noticeably intoxicated and
commented that he appeared to still have his “wits about him.”

Ms. Rodriguez claimed that while at the bar, Mr. Shooter kept wanting to make small talk, but
eventually she was able to start lobbying him. Ms. Rodriguez reported that the duration of time
spent at the bar is blurred in her mind, but that afier she started lobbyin%]l;lr. Shooter, he reached
over to her with his left hand and deliberately and intentionally gripped her knee, Ms,
claims that she then (1) pushed his hand away, (2) turned away, and ({2 expressed that it was not
okay, she did not consent for him to do that, and it was inappropriate. Ms. Rodriguez believes that
Mr. Shooter then said something to the effect of: “I’m just like a dog chasing a car, I wouldn’t
know what to do once I caught up with it”--although she cannot be sure he said this at that time, 40
Ms. Rodriguez claimed that she did not respond, paid the bar check with a Veridus credit card,

3 As will be discussed below, both Ms. Jacobs and Ms, Rodriguez split the cost of this tab.

3 We do not suggest that a person invites misconduct by being alone with someone else. We
emphasize this point, because it is inconsistent with Ms. Rodriguez’s initial statement that she was
uncomfortable and refused to be alone with Mr. Shooter, hence Ms. Rusing’s invitation,

%0 Ms. Rodriguez stated that while she cannot be sure this was the precise occasion during which
he made the statement in question, she cannot think of another time when he would have said it.
1t is difficult to believe that Ms. Rodriguez would not recall whether this specific statement was
made at or around the time Mr. Shooter grabbed her leg, when she seems to vividly recall (1) where
people were sitting, (2) who left before she did, (3) that it was a beantiful evening, (4) Ms. Jacobs
waiting for her car, (5) the “bitch haircut” comment, (6) how she specificaily reacted to the alleged
touching and how it made her feel, (7) on which knee the touching allegedly occurred, and (8) that
she paid the bar check with a company credit card (which made her feel gross).
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and then left the Windsor.

Again, Ms. Rodriguez was unequivocal that Ms. Jacobs was never at the inside bar with Mr.
Shooter and Ms. Rodriguez, including when the alleged touching occurred.

Ms. Rodriguez then stated that (1) the next day she returned to Veridus and told a group of
people about the incident and (2) got the impression that she would not have to lobby Mr. Shooter
fgmn. When asked to whom at Veridus she conveyed the Windsor incident, Ms. Rodriguez
identified Jeff Sandquist and Sharon Hossler. Ms. Rodris:nez also stated that, at some point after
the Windsor incident, she told Representative Matk Cardenas what had happened and asked for

his advice.¥!

Ms. Rodriguez conveyed that the alleged incident made her feel shocked, ashamed, taken
advantage of, out of control for the first time in a very long time, sick, gross (after picking up the
bar tab), and terrified (because if she mishandled the situation, it could end her career).

(i) AmANDA RUSING'S RECOLLECTION OF THE WINDSOR MEETING.

Ms. Rusing believes the Windsor meeting was mid-session (maybe February or March), but
was unsure of the year. She reported that, at least at that time, she and Ms. Rodrignez were friends,
whereas they are more acquaintances now who get together maybe once a year.

Ms, Rusing recalled that Ms. Rodriguez asked Ms. Rusing to set up the meeting with Mr.
Shooter at the Windsor because Ms. Rusing had once worked for him. Ms. Rusing does not recall
how she contacted Mr, Shooter to schedule the meeting--it conld have been by text, or she could
have walked into his office to schedule the meeting. Ms. Rusing also cannot recall, one way or
the other, Mr. Shooter’s sentiments abont meeting with Ms. Rodriguez at the Windsor when asked
to do so. Ms. Rusing noted, however, that Mr. Shooter has stated generally--at times prior to and
after the Windsor meeting—-that he does not like Ms. Rodriguez, “she’s a snake”, and she is not
trustworthy. In Ms. Rusing’s opinion: “I don’t think he liked her too much.” That said, Ms. Rusing
does not recall Mr. Shooter stating, to her, that he would be uncomfortable meeting with Ms.
Rodriguez at the Windsor.

Concetning the meeting at the Windsor, Ms. Rusing reported that no noteworthy occurrences
or interactions stick out in her mind. Ms. Rusing does not recall who arrived at the Windsor when,
but that at one point she, Ms. Rodriguez, and Mr. Shooter were there sitting on the patio. Ms.
Rusing does not remember the seating arrangement, She recalls that Ms. Jacobs artived while the
group was already on the patio (sometime after Ms. Rusing arrived). Ms. Rusing does not
remember why Ms. Jacobs was there but also would not have questioned her attendance.

Ms. Rusing left before the night ended. She believes that she probably stayed for two drinks
and some snacks before leaying. She does not recall if she paid for herself, or if Ms. Jacobs paid,
but would not be surprised if Ms. Jaco:‘slﬁ»aid. Ms. Rusing recalls that when she left, Ms. Jacobs,
Ms. Rodriguez, and Mr. Shooter were still at the Windsor, Ms. Rusing does not recail witnessing
(1) Mr. Shooter touch Ms. Rodriguez’s leg, (2) M. Rodriguez asking Mr. Shooter to stop touching
her leg, or (3) any awkward moments between Ms. Rodriguez and Mr. Shooter, Ms, Rusing stated
that the event “seemed like a fun night” and that “nothing stuck out about that night in [het] mind”.

Ms. Rusing further noted that (1) no one called her after that night to discuss the meeting or
report any misconduct, and (2) Ms. Rodriguez specifically did not tell Ms. Rusing about any

4 asrg: does not remember when this happened, but believes she may have done this by calling M.
nas.
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alleged i priate behavior. Ms. Rusing stated that, at the time of the alleged incident, she
would have “assumed [Ms. Rodriguez] would have told [Ms. Rusing]” about any inappropriate
behavior. Ms. Rusing expressed su;prise that Ms. Rodriguez did not say anything to Ms. Rusing
about the alleged incident, because if something ha to her with some “creepy old man,” Ms.
Rusing would want to warn her young female friends to stay away.

Ms. Rusing reports that, when she heard about the alleged incident at the Windsor through the
press, she was surprised and considered the matter “pretty out of left field”. Ms. Rusing believes
Ms. Rodriguez’s allegation of inappropriate touching is out of character for Mr, Shooter. Ms.
Rusing noted that while he tells “inapﬁ)::priatejo ** that may sexualize men or women, she has
never seen him tovich people, and he has never made Ms. Rusing feel like “clutching her pearls”,
harassed, or uncomfortable. When asked if Mr. Shooter would make personal sexual comments
to a person, about that person, Ms. Rusing responded: “I can’t see him doing that".

It is noteworthy that Ms. Rusing had considered her and Ms. Rodriguez friends at one point,
and Ms, Rusing did not personally disparage Ms. Rodriguez whatsoever.

(i) GRETCHEN JAcoBS’ RECOLLECTION Of THE WINDSOR

Ms. Jacobs was at Windsor with Ms. Rodriguez and Mi. Shooter on the night in question, 2
Ms. Jacobs recalled that (1) Mr. Shooter called her the night before he was scheduled to meet with
Ms. Rodriguez and Ms. Rusing at the Windsor, (2) conveyed his belief that Ms. Rodriguez did not
like him and thought he was a hillbilly, (3) stated that he was dreading the meeting, and (4) asked
Ms. Jacobs to attend because Ms. Rusinﬁdcrould not stay the entire time and he thought the meeting
would be miserable.* Ms. Jacobs told Mr. Shooter that she had other meetings scheduled for the
day of the Windsor meeting and was not sure whether she could attend. Ultimately, however, she
was able to attend the Windsor meeting.

When Ms. Jacobs arrived at the Windsor, Ms, Rusing, Ms. Rodtiguez, and Mr, Shooter were
sitting at a round fable on the patio. Ms. Jacobs joined them and sat next to Mr. Shooter. Ms.
Jacobs sat across from Ms, Rusing, and Ms, Rodriguez and M, Shooter were sitting across from
one another. After apgtmximately 20-30 minutes outside, (1) Ms, Rusing lefi, (2) Ms. Jacobs paid
a bill, and (3) Ms. Rodriguez, Mr, Shooter, and Ms. Jacobs went inside to the bat area:

Contrary to Ms. Rodriguez’s recollection of events, Ms, Jacobs adamantly (and convincingly)
stated that she went inside with Ms. Rodriguez and Mr. Shooter after the groulg left the patio and
Ms. Rusing left the Windsor, According to Ms. Jacobs, once inside, she, Ms. Rodriguez, and Mr.
Shooter sat at the bar, Ms. Rodrigucz sat between Ms. Jacobs and Mr. Shooter. The three of them
were there, together, approximately 20-30 minutes, Ms, Rodrif:xez was lobbying Mr, Shooter to
add a line item to the budget, but he told her it was too late in the session. Ms. Jacobs suggested
increasing an existing line item in the budget, such as for the Department of Education, and then

“2 All percipient witnesses we wete able to interview corroborate this. And those to whom Ms,
Rodriguez claimed to have conveyed the alleged incident also state that, according to Ms.
Rodriguez, Ms. Jacobs, at minimum, attended part of the Windsor meeting, and allegedly ruined
Ms. Rodriguez’s lobbying efforts.

43 M. Jacobs conveyed her understanding that Ms. Rusing is Mr. Shooter’s former assistant and
leveraged that relationship to obtain a meeting for Ms. Rog:fuez with Mr. Shooter at the Windsor,
Ms. Jacobs stated that she understood that Ms, Rodriguez had been trying to meet with Mr. Shooter
but had been getting stonewalled. Ms. Jacobs noted her belief that Ms. Rusing asked for this favor
of Mr. Shooter to help Ms. Rusing make work-related connections,
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requesting the Department designate those funds to Ms. Rodriguez’s client.** Ms. Jacobs noted
that, after this interaction, Ms. Rodriguez appeared irritated at Ms. Jacobs, ;aned her supgestion,
and continued to push Mr. Shooter for a new line item. Ms. Jacobs also recalled making a
comment, while sitting at the bar, about Ms, Rodriguez’s haircut looking mean.

Ms. Jacobs was unequivocal that (1) Ms. Rodriguez left the Windsor for the evening before
Ms. Jacobs and Mr. Shooter left, and (2) gffer Ms. Rodri left, Ms. Jacobs and Mr. Shooter
remained at the bar for another 20-30 minutes.*> Ms. Jacobs stated that she and Mr. Shooter were
relieved when Ms. Rodriguez left, and both commented on Ms. Rodriguez’s so-called “millennial”
lobbyinf style. Ms. Jacobs recails that Mr. Shooter said something to the effect that Ms. Rodriguez
did not like him before that evening and probably does not like him now. Ms, Jacobs finished her

drink and then left.

Ms. Jacobs does not recall any behavior out of the ordinary. She did not get the impression, at
least then, that Ms, Rodriguez would be vindictive about that night but did feel like Ms, i
felt contempt for both Ms. Jacobs and Mr. Shooter after the meeting. Ms. Jacobs thought the night
was awkward, but did not believe anyone had been harassed. Ms, Jacobs stated that she felt that
Ms. Rodriguez’s behavior that evening at least img:ied that she did not re either Mr. Shooter
or Ms. Jacobs. Ms. Jacobs stated that she would be surprised if anything happened between Ms.
Rodriguez and Mr. Shooter, given the mutual dislike them at that time, and because the
allegations of improper touching would be inconsistent with her knowledge of Mr. Shooter’s
character (she believes that, other than hugging, Mr. Shooter is generally hands off).%6

(iv) MR. SHOOTER’S RECOLLECTION Or THE WINDSOR MEETING
To_MS. RODRIGUEZ’S ALLEGATION THAT HE
GRIPPED HER KNEE.

Mr. Shooter does not recall ever meeting with Ms, Rodriguez in his office prior to the Windsor
meeting. He stated that he would be surprised if he ever did because of his ill feelings toward Ms.

4 Ms. Jacobs and Ms. Rodriguez do not agree about which of Ms. Rodriguez’s then-clients she
was lobbying, Moreover, Ms. Rodriguez denies that Ms, Jacobs made any such suggestion
because Ms, Rndnt‘igxiez states that she was never able to actually lobby for her client in front of
Ms. Jacobs in the place.

45 M. Jacobs does not recall if she left Ms. Rodriguez and Mr. Shooter alone at the bar for any
moment during the time the three of them were together at the bar. However, Ms. Jacobs is certain
Ms. Rodriguez left before Ms. Jacobs, and in any event, Ms. Jacobs did not witness Mr. Shooter
touch Ms. Rodriguez’s knee, or see a change in Ms, Rodriguez’s demeanor,

46 When Ms, Jacobs read Ms. Rodriguez’s allegations, as printed in the Arizong Capitol Times,
she was concerned with both the allegations, and the omission of Ms. Jacobs as having atfended
the Windsor meeting. Ms. Jacobs contacted the Arizona Capitol Times and asked whether Ms,
Rodriguez made the reporter who wrote the arficle aware of Ms, Jacobs’ attendance at the Windsor
meeting (but sim tlli’alteﬂ that fact out of the article). According to Ms. Jacobs, the Arizona %’ml
Times respond , per the reporter who wrote the article, Ms. Rodriguez never mentioned Ms.
Jacobs. Ms. Jacobs then asked the newspaper to have the reporter ask Ms. Rodriguez whether M,
Jacobs had been at the Windsor meeting. In an e-mail, the Arizona Capitol Times responded, in
part: “One of our called Marilyn, and Marilyn confirmed you were there - but not all the
time. She said you had joined them at one point, but left before she did and it was just the two of
them after you left.” We surmise that Ms. Jacobs’ concern with Ms. Rodriguez having left Ms.
Jacobs out of the initial story is because Ms. Rodriguez knew Ms, Jacobs was at the bar and would
contradict the allegations. At minimum, when pressed, it appears Ms. Rodriguez conceded that
Ms. Jacobs was at least at the meeting for a period of time but claimed Ms. Jacobs left before the
alleged touching.
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Rodriguez. That said, he also stated that “anything’s possible”, and thus it is possible he does not
remember the meeting,

Indeed, Mr. Shooter withheld very little when describing (1) his opinion of, and feelings for,
Ms. Rodriguez, or (2) his perception of their relationship. M. Shooter denied having a working
relationship with Ms. Rodriguez, noting that he “didn’t like her” and “didn’t trust her.” He
believed that she “basically hated™ him, because he is a “conservative Republican”, and he made
it very clear that the two of them did not like each other. Mr. Shooter claimed that he went so far
as to tell his assistant to never schedule a meeting with Ms. Rodriguez because she was banned
from his office.*’ Mr. Shooter further noted that he had disliked Ms. Rodriguez before the Windsor
meeting and when she made her ailegations in the press. He characterized her as
(i) “inconsequential” and on the “peripheral” as a lobbyist, (ii) not very good at her job, and
(i1i) not very nice. Mr. Shooter stated that he believes a person cannot be good at anything if that
person is not a good person (presurnably, at minimum, implying Ms. Rodriguez is not a good
person).*® In the end, it is clear that Mr. Shooter and Ms, driguez strongly disliked, and still
dislike, each other. '

Mr. Shooter stated that Ms, Rusing asked him to take a meeting with Ms. Rodriguez. He claims
he obliged, only as a favor 1o Ms. Rusing, and would not have met with Ms. Rodriguez otherwise,
Ms, Rusing and Ms, i were already at the Windsor when he arrived. The three sat on the
patio. Mr, Shooter stated that he asked Ms. Jacobs to attend the meeting with him, and she arrived
while he, Ms. Rusing, and Ms. Rodriguez were still on the patio. After Ms. Jacobs arrived, the
g:tup sat on the patio a little longer. Mr. Shooter recalled that Ms, Rodriguez had just had a haircut

“looked awful” and that Ms. Jacobs had made a comment about the haircut.

Mr. Shooter recalled that Ms. Rodriguez wanted to talk about a budget item during the meeting,
He could not remember any specifics about the item, but he recalls (1) telling Ms, Rodriguez “it’ll
never work”, and (2) she became “grampy” after he shut down her proposal. M. Shooter recalled
Ms. Jacobs making a suggestion about how to possibly accommodate Ms. Rodriguez’s budget
request, and that it was a good suggestion. Mr. Shooter noted that he found the entire meeting

painful,
Mr. Shooter stated that, eventually, Ms. Rusing left the Windsor. Sometime afier Ms. Rusing

left, Mr. Shooter, Ms. Jacobs, and Ms, Rodriguez went inside to the bar and had a few drinks, Mr.
Shootet recalls that Ms. Rodriguez was the next person to leave the Windsor, because he recalls

discussing her hair with Ms. Jacobs again after Ms, Rodriguez left. Mr. Shooter recalls it being a

pretly early evening, and speculated that Ms. Jacobs probably paid.

Mr. Shooter insisted he was never alone with Ms. Rodriguez, and “made sure of that”, because
it would have been a nightmare. He adamantly denied ever touching Ms. Rodriguez’s leg and is
unwavering that her allegation is false.

) REPRESENT;m%E MARK %% % E% ﬁ% Ms.
RODRIGUEZ MENTIONING THAT HOOTER GRIPPED HER
LEG OR HARASSED HER AT THE WINDSOR.

We interviewed Mr. Cardenas because Ms, Rodriguez unequivocally claimed that she told him

4 We attempted, but were unable, to corroborate this statement with Mr. Shooter’s former
assistant,

% While Mr. Shooter’s description of his feelings for Ms. Rodriguez seemed sincere, we take no
position regarding whether those feelings are justified or empirically supportable. We only report
them because they provide context for purposes of our investigation of this allegation.
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abeut the Windsor meeting, the alleged touching, and even asked for his advice about the matter.

Mr. Cardenas had no recollection whatsoever of Ms. Rodriguez (1) telling him about an
incident at the Windsor with Mr. Shooter, or (2) any incident where Mt. Shooter had touched Ms.
Rodriguez inappropriately. Indeed, Mr. Cardenas unequivocally stated that he “definitely would”
remember a story about inappropriate touching if Ms, Rodriguez had told him such a story, because
he remembers “every instance” concerning when lawmakers cross the line with lobbyists.

1t is noteworthy that Mr. Cardenas considers he and Ms. Rodriguez to have a friendly working
relationship, and he generally had nothing negative to say about, and did not disparage, her,

(vi) JEFF_SanpouisT Doks NoT REcaLl, Ms. RODRIGUEZ
ENTIONING THAT MR. SHOOTER GRIPFED HER LEG OR

HER AT THE WINDSOR. TEAD, RECALLS ONLY
. RODRIGUEZ’S FRUSTRATION WiTH HER UNSUCCESSFUL AND
INTERRUPTED LOBBYING EFFORT.

We interviewed Mr. Sandquist because Ms, Rodriguez stated that (1) she told him about the
Windsor meeting the next day, including the touching incident, and (2) in light of her report, she
got the impression that she would not have to lobby Mr. Shooter again. '

Mr. Sandquist is a principal at Veridus and was o at the time Ms. Rodriguez allegedly met
with Mr. Shooter at his office, and later, the Windsor, Mr, Sandquist recalled Ms. Rodriguez going
to the Windsor to have drinks with Mr. Shooter, but does not recall the exact issue that the two of
them were supposed io discuss during that meeting, .

Mr, Sandquist stated that, the next day after the Windsor meeting, Ms. Rodriguez was very
unhappy with how the meeting went. Mr. uist, however, does nof recall her unhappiness
being because of Mr. Shooter harassing or touching her. Instead, Mr. Sandquist recalls Ms,
Rodriguez’s unhappiness being becanse (1) another female lobbyist (Ms. Jacobs) was there, acted
unfriendly, and interfered with the conversation Ms, Rodriguez was trying 'to have with Mr.

Shooter, and (2) the meeting generaily was unproductive.

More critically, Mr. Sandquist (1) does nof recall Ms. Rodriguez saying that Mr. Shooter
touched her leg, or that she and Mr. Sheoter were ever alone (although Mr. S uist stated,
somewhat apologetically, that he has no reason to necessarily doubt her story), 2) has no
recollection of being told Mr. Shooter acted inappropriately at the time of the alleged Windsor
incident or at any other time.* Mr. Sandquist noted that had Ms. Rodriguez told him of
inappropriate touching or other behavior, he would have remembered and would have met with
other partners at Veridus and addressed the issue immediately. Mr. Sandquist stated that he may
have discussed the Windsor meeting incident with others at his firm, and that none, to his
knowledge, have a recollection of the incident as reported to the press by Ms, Rodriguez.

Mr. Sandquist expressed his general awareness that Ms. Rodriguez did not like lobbying Mr.
Shooter, but to Mr. Sandquist’s knowledge, her preference was not because of any allegations of
sexual harassmont. Rather, it was because Ms. Rodriguez was primarily a Democratic lobbyist.
Mr. Sandquist also stated that Ms. Rodriguez preferted not to lobby Mr. Shooter because she felt
doing so was not productive (thus, usually someone else would do so). Even so, Mr. Sandquist

 Mr. Sandquist noted that he did not speak with Ms. Rodriguez about the Windsor incident since
the day after the meeting occurred, except as in the sense of how Ms. Jacobs (as opposed to Mr.
Shooter) had treated Ms, Rodriguez. Again, to the best of Mr. Sandquist’s recollection, M.
Shooter’s conduct or alleged treatment of Ms, Rodriguez was not discussed.
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does not recall any instance of Ms. Rodriguez stating that she did not want to lobby Mr. Shooter.
M, Sandquist presents very credibly. He did not disparage Ms. Rodriguez. He eg:ologetically
made it clear that he had no basis upon which to doubt Ms. Rodriguez’s story, but he stood firm
on his recollection of what Ms. Rodriguez had reported to him after the Windsor meeting,
(vi) SHARON HOSSLER DOES NOT RECALL Ms. RODRIGUEZ

MENTIONING THAT MR. SHOOTER GRIPPED HER LEG OR
HARASSED AT THE WINDSOR.

We contacted Ms. Hossler because Ms. Rodriguez informed us that she told Ms. Hossler

We asked Ms, Hossler if she recalled Ms, Rodriguez telling Ms. Hossler that Mr. Shooter
touched Ms. Rodriguez’s leg at the Windsor. Ms. Hossler did not recall being told that, and
believed she would have remembered if Ms. Rodriguez had told her. Ms, Hossler, however,
recalled Ms. Rodriguez being unhappy about the Windsor meeting, because M. Shooter brought
Ms. Jacobs. Ms. Hossler stated that Ms, Jacobs and Ms. Rodriguez have never gotten along; they
would work together when necessary, but they did not socialize. Ms. Hossler vaguely
that perhaps Ms. Jacobs and Ms. Rodtiguez “had words™ at the Windsor meeting but could not
rimen)lber the exact words (it may have been related to the “bitch haircut” comment discussed
above).

Ms. Hossler does not recall Ms. Rodriguez telling her that she would no longer lobby Mr.
Shooter. However, Ms. Hossler believed that, at some point, someone told her not fo scheduie Ms.,
Rodriguez to lobby Mr. Shooter alone because Ms. Hossler always scheduled him to meet with
other lobbyists. Ms. Hossler could not recall when that directive may have been made.

In the end, it is clear that Ms. Hossler could not remember Ms. Rodriguez cver telling Ms.
Hossler about any aileged touching or other harassment at the Windsor meefing, 5

(vii) CALENDARS AND RECEIPTS,

During her first interview, Ms. Rodriguez stated that she had no documentation or receipts to
support her story regarding the Windsor meeting, but that she wonld see whether her former
employer at the time, Veridus, had any such information. Rather than wait, we contacted Veridus
ourselves and obtained (1) the receipts that Ms. Rodriguez submitted for reimbursement for drinks
and food at the Windsor on 5/15/13, and (2) Ms, Rodriguez’s calendar for the relevant time period
as it pertained to any scheduled meetings with Mr. Shooter, In addition, Ms. Jacobs supplied us
with a bglﬂc statement for 5/15/13, evidencing purchases at the Windsor. All of this i ion
was revealing,

Ms. Jacobs’ bank statement for 5/15/13--the date of the Windsor meeting and the same date of
the receipts Ms. Rodriguez supplied to Veridus for reimbursement--showed two charges at the

% Tt is noteworthy that at the beginning of the interview, Ms, Hossler stated that she believed it
was a good thing that women could finally fﬁ»eak up for themselves and volunteered reasons for
why Ms. Rodriguez would not have shared the Windsor incident (without us asking and without
actually having spoken to Ms. Rodriguez about why she never revealed the incident), projecting
that pethaps Ms. Rodriguez harbored feelings of shame and embarrassment. None of this,
however, reconciles (1) Ms, Rodriguez’s unequivocal position that she shared the alleged touching
at the Windsor meeting with Ms. Hossler, Mr. Sandquist, and M. Cardenas, with (2) the reality
that norte of them recall ever being told about the alleged touching.
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Windsor from that date. One of those charges was for the exact same amount as Ms. Rodriguez’s
recei?t, including a $10 tip--evidencing that they likely split the bill. The second charge was for a

iower amount mmm Mes. Jacobs’ assertion that she was in the bar with Ms. Rodriguez
and M. Shooter. Ms. Rodriguez’s receipt from the bar totaled $13, $3 of which was a tip, Ms,
Jacobs’ second charge, although for $23--more than $13—is easily explained by Ms. Jacobs’ claim
that it is common for her to leave a large tip. Regardless, Ms. Jacobs’ bank statement suggests she
paid for a drink or two ar the indoor bar and left a tip. This charge was also affer the dinner charge
($64.38), further indicating it was likely part of the indoor bar tab. In short, the bank statements
and receipts show that the bills for drinks or food consumed on the patio, and at the bar, were split
between, and paid by, Ms. Jacobs and Ms. Rodriguez. Therefore, the documentation (1) supports
Ms, Jacobs® and Mr. Shooter’]:u;osiﬁons that Ms. Jacobs was at the indoor bar, and (2) belies M.
Rodriguez’s position that (i) Ms. Jacobs left before Ms. Rodriguez and Mr, Shooter went to the
indoor bar after the other two attendees had lefi, (ii) where the two were always alone, (iii) and
Ms. Rodriguez paid the bill and left after Mr. Shooter allegedly gripped her knee. Stated
differently, the documentation places Ms. Jacobs at the bar, and corroborates her and Mr, Shooter’s
positions that Ms. Rodriguez left the Windsor before the two of them (after which they continued
to discuss Ms. Rodriguez). This, combined with the fact that not one Ms. Rodriguez claims
to have told about the alleged touching recalls ever having been told about it (but many recall the
presence of Ms. Jacobs, and Ms. Rodriguez"s reaction to Ms. Jacobs® attendance), renders it highly
improbable that the alleged touching occurred.

Ms. Rodriguez’s calendar appointments and related documents are likewise revealing. Ms.
Rodriguez confirmed that the standard operating procedure at Veridus for scheduling an
appointment with a legislator is that (1) a lobbyist tefls the scheduler a meeting is required, (2) the

eduler works with the legislator’s office to secure a meeting, and (3) once secured, every
Iobbyist receives a calendar a;ggointment for the meeting. Ms. Hossler confirmed this practice,
and stated that either she or the front desk will create calendar appointments, and that 99% of
meetings will go through her or the front desk and make it on the calendars of Veridus lobbyists,
She said, v:g; rarely, a lobbyist may run into a legislator and take a meeting right then, but that
99% of all scheduled meetings are on the calendar.

Under that standard operating procedure for scheduling meetings with legislators, sssuming it
was followed, Ms. Rodriguez should have had an appointment on her calendar for both the meelt?ng
with Mt. Shooter a few days to a week before the Windsor meeting, and the Windsor meeting.
Ms. Rodriguez’s calendar appointinents related to Mr. Shooter, including those before and after
the Windsor meeting, do not reflect 2 meeting had been scheduled at Mr. Shooter’s office as
reported. In fact, the closest calendar meeting with Mr. Shooter was on April 4, 2013--more than
one month before the Windsor meeting. Of courss, it is possible that this instance fell within the
1% of those impromptu meetings that do not make the formal calendar, but no one stated this was
the case, and given the evidence and the inconsistencies with Ms, Rodriguez’s story, we cannot
comfortably give her the benefit of the doubt and conclude that this specific meeting occurred.
But, even if we did give Ms. Rodriguez the benefit of the doubt concerning this meeting, it still
does not reconcile (1) her claim that she told others that Mr. Shooter gripped her knee while the
two of them were alone at her request--someone whom, again, she was clear she would never be
alone with, hence inviting Ms. Rusing to the Windsor meeting, (2) with the facts that (i) none of
those people recall being told about the alleged touching (but recall Ms. Rodriguez’s frustration
with Ms. Jacobs), (ii) Ms. Jacobs and Mr. Shooter insist that Ms. Jacobs was at the bar and Ms.
&o;dn uez ll;l: before them, and (iii) Ms, Jacobs apparently paid at least part of the bill incurred at

indoor bar.

With regard to the Windsor meeting, it appears there was a calendar appointment created
internally in the Veridus system, but not accepted by, or sent to, a recipient, Whereas, there was
another calendar appointment for the Windsor meeting--generated by Ms. Rusing and accepted by
Ms. Rodriguez. This is consistent with Ms. Rusing’s and Mr. Shootei’s position concerning who
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scheduled the Windsor meeting and why, but inconsistent with Ms. Rodriguez’s story.
(ix) CONCLUSION.

We followed up with Ms. Rodriguez to (1) explain the evidentiary and factual inconsistencies
with her allegations, and (2) give her an opportunity to address or reconcile those issues, or direct
us to any information or other evidence supporting her allegations.

We conveyed our findings and concerns to Ms. Rodriguez. Ms. Rodriguez nonetheless stood
by her prior statements, and offered that Ms. Hossler might recall being told about the alleged
touching, because Ms. Rodriguez told Ms, Hossler “everything”.5! Ms. Rodtiguez also told us that
she might have told another one of her friends about the Windsor meeting. Ms. Rodriguez offered
to connect us with him, but she did not.

%Vhen asked whlyd there was no meeting fgrcheduled with Mr. Shoo(ter, as would have Rg:;curred
per Veridus® standard operating procedure for scheduling a meeting (a procedure Ms. Rodriguez
confirmed), she could not offer a reason, other than maybe Mr, Shooter’s office informed the
scheduler that he was available that day, she received instructions to go, and went without any
calendar appointment in place for that impromptu meeting, This seems unlikely (albeit, possible),
and there 1s no evidence to corroborate that was the case. But even were this the case, again, it
dﬁ not resolve several other inconsistencies in the evidence that undermine Ms. Rodriguez’s
allegations. )

When presented with the calendar invite from Ms. Rusing for the Windsor meeting, Ms.
Rodriguez speculated that pethaps she and Ms, Rusing had created a calendar invite, Bven if true,
it does not negate both Ms. Rusing’s and Mr. Shooter’s recollection that Ms. Rusing--and not Ms.
Rodriguez--scheduled the Windsor meeting, At most, it just shows that both women sent an invite
for the meeting, Relatedly, when presented with Ms. Rusing’s and Mr. Shooter’s positions that it
was Ms. Rusing who scheduled the Windsor meeting at Ms. Rodriguez’s request, she reiterated
that she schednled the meeting herself and merely asked Ms. Rusing to attend. Ms, Rodri
stated that while she did not want to call Ms. Rusing a liar, Ms. Rodriguez nonetheless recalled the
event differently than Ms. Rusing. There is no evidence, other than Ms. Rodriguez’s recolfection,
to support her position that she, and not Ms, Rusing, scheduled the Windsor meeting. Whereas,
the documents Veridus provided, together with other witness accounts (including those concerning
the strained relationship between the accuser and the accused), support the conclusion that Ms.
Rodriguez asked Ms. Rusing to schedule the Windsor meeting with Mr. Shooter, and that she did.

In the end, Ms. Rodriguez stuck by her narrative, but there are simply too many inconsistencies
to conclude that her allegation has merit. Accordingly, based on the foregoing, we conclude that
there is no credible evidence establishing that Mr. Shooter gripped Ms, Rodriguez’s leg at the
Windsor on the night in question, .

(b)  ALLEGED INCIDENT No. 2: THE “FuN CAucus” EVENT AT HoB NoBs.

Ms. Rodriguez alleges that, in 2013 or 2014, Mr. Shooter made inappropriate and sexually
suggestive comments concerning or toward her at a social event.

$! We interviewed Ms. Hossler (see above), She had no such recollection.

52 Ms. Rodriguez said that she did not tell the media about this incident, because (1) it was hard
enough to tell her first story about the alleged touching, but also (2) she did not recalf the incident
until after her interview concerning the Windsor incident.
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1] MS. RODRIGUEZ’S ALLEGATIONS.

Ms. Rodrignez and Mr. Cardenas planned a series of “fun caucus” events, meant to be a
bipartisan event to bring legislators from both parties together to socialize.

The event in question (1) occurred in approximately 2013 or 2014 at Hob Nobs in Phoenix,
Arizona,* but (2) after the Windsor meeting. At the event, Ms. Rodriguez, Mr. Cardenas, and two
lobbyists began playing the board game RISK. Ms. Rodriguez believes she was sitting next to one
lobbyist (sharing a rennh , and Mr. Cardenas and the other lobbyist were across from her.

After the group had started playing the game, Ms. Rodriguez noticed Mr. Shooter was present.
He sat next to Ms. Rodriguez on the bench (to her right), and she recalls then scooting closer to
the lobbyist fo her left, While she was shaking the dice in her hands, she noticed Mr. Shooter was
looking at her but didn’t think much about it. she shook the dice a second time, she realized
that Mr, Shooter was noticing the way her body quavered while she shook the dice. By the third
round, Ms. Rodriguez did not shake the dice, but moved them around in her hand and geaced them
on the table. Ms, Rodriguez states that, at that time, Mr. Shooter said somcthilf to the effect of:
‘“No, you’ve gotta shake them. I like it when you do that.”> Ms. Rodriguez did not respond but
claims to have made up an emergency and immediately left the event. She stated that she did not

finish the game.

Ms, Rodriguez recalled fecling angry, gross, and mad after the Hob Nobs incident. She thought
she was in a safe space. She did not choose to sit next to Mr, Shooter, or to attend an event she
knew he would attend. Ms. Rodriguez felt like confronting Mr. Shooter could ruin her career,
which is why she made up an emergency to leave.

At some point after the Hob Nobs event, Ms, Rodriguez s'goke to Mr. Cardenas. She conveyed
that she may have spoken with Mr. Cardenas about the Hob Nobs incident multiple times. She
claimed to have told Mr. Cardenas that either she could go to fun caucus events, or Mr. Shooter
could go, but not both of them. She believes (but is not positive) that Mr. Cardenas told her he
would talk to Mr. Shoofer about the situation. A short time afier the alleged incident, Ms,
Rodriguez reported that she saw Mr. Shooter in the lobby of the Senate, at which time he put up
his hands in a surrender position (a common reactionary description by many who we interviewed
throughout this investigation), looked at her with big eyes, and then left. This made Ms, Rodriguez
think Mr. Cardenas had spoken with him.

(i) MR. MARK CARDENAS’ RECOLLECTION OF THE “FuN CAaucus”

EVENT AT HOB NOBS.

Mr. Cardenas stated that he met Ms. Rodriguez around January 2013, during his first year at
the Capitol. They were a part of a casual group of younger lobbyists and lawmakers, of similar
age, who started working at the Capitol around the same time. This group would occasionally t%et
together outside of the office. Mr. Cardenas stated that he and Ms. Rodriguez started a “fun
caucus” intended to organize all young people, from both sides of the aisle, to socialize together.

Mr. Cardenas believes that sometime in 2014, he and Ms, Rodriguez decided to have a “fun
caucus” board game night, and decided on Hob Nobs as the location. At this point, Mr. Cardenas
had a listserv his assistant would use to notify invitees about the location, time, and date of fun
caucus, Mr., Cardenas recalled that his then-assistant mentioned that Mr. Shooter planned to

53 Ms. Rodriguez believed the event may have occurred in either 2013 or 2014, Mr. Cardenas
recalls the event may have occurred in 2014. Both of them, and Mr. Shooter, nonetheless recall
that the event occutred.
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attend. Mr. Shooter asked Mr. Cardenas for a ride to the event, and he agreed. Mr. Cardenas
picked M. Shooter up from his Phoenix residence.**

Mr. Cardenas stated that he could tell Ms. Rodriguez was actuf differently at Hob Nobs. Mr.
Cardenas asked her what was wrong during the event, and she said something like, “I don’t want
to be around Senator Shooter.” Mr. Cardenas asked why, and Ms. Rodriguez responded with
something like, “He’s just creepy.” Mr. Cardenas asked Ms. Rodriguez if they should call it a
night early, and Ms. Rodriguez told him they could just talk about it tomorrow. After this
conversation, & group of attendees began to play the board game RISK. Mr. Cardenas noted that
Mr. Shooter sat next to Mr, Cardenas, and Ms. Rodriguez was somewhere across from them. Mr.
Céatdtffn:; recalled Ms. Rodriguez sitting next to an individual different than the lobbyist she
identified.

Mr. Cardenas recalls Mr. Shooter saying something creepy about Ms. Rodriguez’s chest (but
does not remember specifics), and that Ms. Rodriguez subsequently pulled up her blouse.”® Ms.
Rodriguez did not say anything in response to M., Shooter.

When asked about whether Mr. Shootet may have made a comment about how Ms. Rodriguez
shook the dice during the game, Mr, Cardenas recalled Mr. Shoofer saying something to Ms.
Rodriguez about shaking the dice harder, or that he liked when she shook the dice (although Mr.
Cardenss could not remember exactly what was said). Mr. Cardenas stated that the table was
swrounded with RISK players, and they all played for about two houts before stopping. Mr,
Cardenas stated that Ms, Rodri stayed the entire time (despite her statement that igned
an em y and immediately left). Mr. Cardenas recalled Ms, Rodriguez leaving before he left,
but she did not tell him why she was leaving, Mr. Cardenas also noted that everyone left not too
lonﬁgl:ﬂpgrhlljs. Rodriguez. Mr. Cardenas stated that Ms, Rodriguez was visibly uncomfortable the
entire night.

The following day, Mr. Cardenas knew Ms. Rodriguez would be at the Capitol, so he found
her to talk about the event the night before. He says he apologized to Ms. Rodriguez for bringing
Mr. Shooter, and stated he would not bring him to any other events, Ms. Rodriguez told Mr.
Cardenas (1) that it was fine, (2) but that she did not like being around Mr. Shooter, and (3) that
“he’s creepy.” Mr. Cardenas said that he would talk to Shooter about it, and in response Ms,
Rodriguez Mr. Cardenas. Mr. Cardenas fold us that his conversation with Ms. Rodriguez
was very short, -

About one week later, Mr. Cardenas had to lobby Mr. Shooter about a bill, He heard that Mr.
Shooter liked to drink, so Mr. Cardenas bought Mr. Shooter a bottle of Scotch and planned to
lobby him. At 8:30 a.m. one day at the Capitol, Mr. Cardenas saw Mr. Shooter walking from the
direction of the parking lot. Mr., Cardenas shouted to Mr. Shooter, saying something like, “Hey,
I’m here to meet with you” and showed him the bottle. M. Shooter responded that it was too early
to drink, Mr. Cardenas responded that he had the good stuff; to which Mr. Shooter replied: “Just
a skosh.” At the end of that meeting, Mr. Cardenas told Mr. Shooter, casually, something to the
effect of: “Hey, just so you know...” or “I’m just letting you know...” someone at the Capitol said
you said something inappropriate about her chest. Mr, Cardenas said that he told Mr. Shooter: “I
don’t want to make it a big deal.” Mr. Shooter responded as though it was not a big deal. Mr.

% The use of the term “residence” is not meant to state or imply that Mz. Shooter anently
“resides” in Phoenix. The term “residence” is meant to convey the place where it is believed Mr.
Shooter had stayed while attending to his business or legislative duties while in Phoenix during
the time in question,

55 Ms. Rodriguez did not convey this incident to us, although we have no reason to disbelieve Mr.
Cardenas’ recollection.
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Cardenas did not say anything else to Shooter about Hob Nobs, mention Ms. Rodriguez by name,

or disouss it again.
(ii) Mn. SHOOTER’S RECOLLECTION OF THE “FUN CAUCUS” EVENT

AT HOB NOBS,

Mr, Shooter remembered attending the Hob Nobs event but did not initially recall whether Ms,
Rodtiguez attended. He remembered people were playing games (not him; he found it boring).5¢
Mr. Shooter attended to see what the event was about. He believes he was probably the only
Republican to attend.

Mr. Shooter recalled someone picking him up. When asked ifit could have been Mr, Cardenas,
Mr. Shooter said it was probably him.> He recalled they parked a block or two away and had to
walk 1 little bit fo arrive at the restaurant.

Mr. Shooter emphatically denied making a comment about Ms. Rodriguez shaking dice and
does not recall making a comment about her chest. Mr. Shooter does not remember Mr. Cardenas
ever falking to Mr. Shooter about making an inappropriate comment, but readily confessed that ##
could have happened, if Mr. Cardenas said it happened. According to Mr. Shooter, he does not
believe Mr, Cardenas is trying to kill Mr. Shooter politically, so Mr. Cardenas may be telling the
truth, Mr. Shooter also stated that, if Mr, Cardenas heard Mr. Shooter make a comment about Ms.
Rodriguez’s chest, then it could be possible that Mr. Shooter did so (but he did not know for sure).
When asked why Mr. Cardenas would say something happened if it had not, Mr. Shooter said he
would not be surprised if Ms. Rodriguez told Mr. Cardenas something hapﬁned when it did not
(a statement that conflicts with his prior indication that Mr. Cardenas may be telling the truth, at
least concerning whether Mr. Shooter made an inappropriate eommen‘? Eventually, Mr. Shooter
stated that (1) he does not recall making any comment about Ms. Rodriguez’s chest (as opposed
to-denying having done so), and (2) would be pretty surprised if it h?gened, because he does not
find Ms. Rodriguez atfractive (compelling us to wonder, had he found her attractive, would he not
be surprised if he had made the comment),’

(iv) CONCLUSION.

. Atminimum Mr. Shooter: (1) denies making a sexualized comment about how Ms, Rodriguez
shook dice; (2) does not recall making sexvalized comments about her chest, but believes them to
be unlikely because he does not find Ms. Rodriguez attractive; but (3) stated that if Mr. Cardenas
heard Mr. Shooter make a comment about Ms. Rodriguez’s chest, then it could be possible that
Mir. Shooter did so (but he did not know for sure). We cannot ignore the inconsistencies with Ms.
Rodriguez’s allegations concerning the Windsor meeting. However, unlike those allegations, Mr.
Cardenas corroborated Ms. Rodriguez’s story (and offered an additional observation of

3 Mr. Shooter also stated that he went because he found out fiom a lobbyist who worked for Ms.
Jacobs at the time had planned to use Ms. Jacobs® credit card to pay for everything. The lobbyist
apparently would not invite Ms. Jacobs because she was too old for this get together, It is unciear
to us why this fact compelled Mr. Shooter to attend the event or why he even mentioned this
information to us.

%7 He initially recalled perhaps being picked up by another legislator’s “gay assistant” whom Mr.
Shooter recalled being a nice person. We have no idea why Mr. Shooter felt it necessary to state
this specific information. _

58 Later, (during an interview on 12/15/17), when asked whether it was possible that he made a
neutral comment about Ms, Rodriguez’s chest to Mr. Cardenas--not intended for her to hear--Mr.
Shooter noted that it would make more logical sense for that to have happened, than for him to
have made a sexual comment about her chest,
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inappropriate conduct of his own concerning Ms. Rodriguez’s chest). We cannot discern any
motive for Mr. Cardenas fo risk his reputation by being dishonest about his recoliection of events,
and we find him--and his recollection of events--credible.

Thus, we conclude that there is credible evidence that Mr. Shooter made inappropriate,
sexualized comments directed toward Ms. Rodriguez at the Hob Nobs event about (i) how she
shook the dice, and (ji) her chest. The comments were of a sexualized nature, and at least with
regard to the “sheking of the dice” comment, directed to Ms. Rodriguez for her to hear, Thus, in
this instance, Mr. Shooter’s conduct was inappropriste, subjectively unwelcome, and occurred
because of Ms. Rodriguez’s sex. It also contributed to “[a]n environment that a reasonable person
would consider hostile or abusive, and the person who is the object of the harassment perceives it
to be hostile or abusive.” See Policy, Accordingly, we find that Mr. Shooter’s behavior amounted
to the sort of harassment that the House’s Policy was developed to prevent, including
(1) discrimination, (2) sexual harassment, and (3) conduct contributing to a hostile work
environment,

(¢ ALLEGED gug;%x No. 3: THE NOVEMBER 2015 CaPiToL TIMES
FASHION SHOW FITTING,

Ms. Rodtiguez alleged thai, in November 2015, Mr. Shoofer made an jnappropriate and
sexually suggestive comment concerning or toward her; in passing, as she was leaving a clothing
boutique for a fitting ins 9c:mru‘xection with her participation in a fashion show event hosted by the

Arizona Capitol Times.
(®  Ms. RODRIGUEZ’S ALLEGATIONS.

In approximately November 2015, Ginger Lamb, then with the Arizona Capitol Times, asked
Ms, Rodriguez to gnicipate in a fashion show event. Ms, Rodriguez agreed, In connection with
the event, Ms, Rodriguez went to a women’s clothing boumin Arcadia for a fitting, but cannot
recall the name of the boutique. As Ms. Rodriguez was ing up to the boutique, she saw Ms.
Jacobs and Mr. Shooter leaving the boutique. Ms. Rodriﬁgez claimed to have been cordial to the
two, and said hello. Ms. Rodriguez stated that (1) Mr. Shooter offered to stay behind to help her
in the dressing room, and (2) Ms. Jacobs then playfully hit Mr. Shooter and told him something to
the effect of: “You can’t say things like that,” Ms. Rodriguez believes she said something to them,
to the effect of she was running late, and then moved inside the boutique.

Ms. Rodriguez recalled feeling uncomfortable, harassed, exasperated, and imitated. Ms.
Rodriguez stated to us: “Every time I'm around this man, he finds a way to harass me.”

(i)  GRETCHEN JACOBS’ RECOLLECTION OF THE FITTING.

Ms. Jacobs did not recall Mr. Shooter making a comment to Ms, Rodriguez at a fitting for a
fashion show event hosted by the Arizona Capitol Times. Ms. Jacobs recalled (1) leaving the
bontique with Mr. Shooter and worrying that it looked like they bad been shopping together and
(2) running into someone going in the boutique while Ms, Jacobs and Mr. Shooter were leaving.
Ms. Jacobs did not remember who it was they ran into but stated it could have been Ms. Rodriguez.
Ms. Jacobs recalled exchanging pleasantries with the person that she and Mr. Shooter ran into and
did not remember M. Shooter making any flirtatious or suggestive comment to that person. Ms.
Jacobs believes she would have remembered any such comment having been made to Ms.

%9 Ms. Rodriguez said that she did not tell the media about this incident, because (1) it was hard
enough to tell her first story, but also (2) she did not recall the incident until after her interview
concerning the Windsor incident,
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Rodriguez, because it would have led Ms. Jacobs to believe Mr. Shooter actually liked Ms,
Rodriguez, which in Ms. Jacobs® mind would have been something new. Ms. Jacobs noted that
Mr. Shooter only makes those types of comments to individuals he considers fiiends or those he
likes, and it is clear on all fronts, at least to Ms, Jacobs, that Mr. Shooter and Ms. Rodriguez dislike

one another.
(i) MR. SHOOTER’S RECOLLECTION OF THE FITTING.

Mr. Shooter recalled going to a boutique with Ms. Jacobs for a fitting, He does not recall
seeing Ms, Rodriguez on the way in, or way out, and does not remember saying anything to Ms.
Rodriguez that day, As the discussion progressed, Mr. Shooter (1) said the alleged fitting room
comment “sounds like horse crap to me”, (2) then stated that “anything’s possible®, (3) then stated
that the comment “doesn’t soungd like me* and he would not interact with Ms. Rodriguez, and
(4) then he denied ever making the comment to Ms. Rodriguez.

(v)  CoNcLusioN.

Unlike with the Hob Nobs incident, there are no percipient witnesses to this alleged encounter
to corroborate Ms. Rodriguez’s allegation. Mr. Shooter’s meandering “denial” aside, Ms. Jacobs
certainly has no recollection of the encounter as Ms. Rodriguez alleged it to have transpired, and
Ms. Jacobs’ recollection seems credible (and probable) to us. Moreover, and again, it is difficult
to ignore the inconsistencies with Ms, Rodriguez’s allegations concerning the Windsor meeting,
and to therefore give her the benefit of any doubt, when she is the only percipient witness to recall
the incident as she reported it. We readily admit that the comment Mr. Shooter is alleged to have
made certainly fits within his well-established reputation for uninvited, unrequited, improper and
off-color comments that rarely (if ever) have a contextual place in ordinary civil discourse, Indeed,
even Ms, Jacobs noted that Mr. Shooter mekes those types of comments, but just to individuals he
considers friends or those he likes (among whom, all appear to agree, Ms, Rodriguez is not). But
given concerns with her veracity stemming from her Windsor-related allegations, we simply
cannot conclude this allegation is credible when Ms, Rodriguez’s recollection is her only evidence
suppotting her position. Accordingly, we conclude that there is no credible evidence to support

this allegation.
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S, KENDRA PENNINGROTH.

Ms, Penningroth alleges that, in June 2017, while covering the “Best Of The Capitol” event as
an intern for the Atizona Capitol Times, Mr. Shooter (a Representative at this time)--a man she
had no relationship with and did not personally know--embraced her in a prolonged,
uncomfortable, and inappropriate manner,

(a)  Ms. PENNINGROTH’S ALLEGATIONS.

We reviewed with Ms. Penningroth the Arizona Capitol Times article reporting her allegations,
and she confirmed the article’s accuracy. v

Ms, Penningroth stated that he eventually released her from the hug, but kept his hand on her
lower back for approximately 15 seconds. She stated that Mr. Shooter then (1) began telling Mr.
Nicla (another intern for the Arizona Capitol Times) not to take any photos, (2) promised he wonld
be good that night, (3) told Ms. Penningroth that he was a private man, and he did not want any
photos, and (4) stated that he was there o have fon. Ms. Penningroth stated that she langhed
awkwardly, and tried to step back, but Mr. Shooter would not let her do so. Ms. Penningroth stated
that Mr. Nicla was giving her a “what the £#**” look during the incident. Afterward, Mr. Nicla
asked M;. Penningroth whether she knew him. She did not and had never met Mr. Shooter before
this incident,

Ms. Penningroth stated that the encounter made her feel awkward and uncomfortable. She
stated Mr. Shooter's behavior was “really inappropriate™ and that no one around her did anything
about it, which caused her to feel a different sort of discomfort, She stated that she did not feel
scared, or think that Mr. Shooter would hurt her, but she still felt rattled. She went into the
bathroom and cried after the incident.! '

Ms. Penningroth stated that she told her colleagues at the Arizona Capitol Times what
happened to her at the event with Mr. Shooter. She stated that her female colleagues were angry
and wanted to say something. Ms. Penningroth believes she told them to let it go and did not want
to do anything formally or make it a big deal. Ms. Penningroth stated that 110 one seemed surprised
about her experience, but no one told her that it happened all of the time. She has heard that Mr.
Shooter is where the party is at but has not heard any other instances about similar hugs, She has
he:htﬂ&rvfr.s il‘l)gotet is to get crazy. Other than the incident, she has had no other encounters
wi ;s ter.

‘(b) MR.NiCLA’S RECOLLECTION OF THE INCIDENT.

We spoke to Mr. Nicla because Ms, Penningroth told us that he witnessed the incident at the
June 2017 Best Of The Capitol event.

Mr. Nicla was taking photographs at the event. When Mr. Shooter approached, he hugged Ms.
Penningroth. Mr. Nicla said that the hug lasted too long and looked weird. When asked if he
thought it seemed inappropriate, he responded, “Absolutely.” Mr. Nicla commented that it was

 The Arizona Capitol Times called Ms. Penningroth (via Katie Campbell) when the Shooter
;tg;igdwem breaking and asked if Ms. Penningroth would go on the record about the incident.
61 Ms. Penningroth noted that she worked in Washington D.C. in the past, and things Iike this had
happened before. This statement makes her reaction and feelings all the more profound and
illustrates just how inappropriate and uncomfortable the interaction was for her.
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probably not how a grown man should conduct himself. Mr. Nicla said that Mr. Shooter probably
said something, but Mr. Nicla could not recall what was said. Mr. Nicla recalled Mr. Shooter was
touching Ms, Penningroth’s back in & weird way, but he did not touch her below the waist.

M. Nicla said that, in the moment, the hug looked like a hug that lasted too long. Mr. Nicla
believes Ms. Penningroth pulled away and Mr. Shooter let her go. Mt Nicla said that he and Ms.
Penningroth packed up soon after that and they did not talk about it again. Mr. Nicla did not see
Ms. Penningroth cry. Mr. Nicla recalled that Ms. Penningroth looked disgusted and kind of
uncomfortable. Afterward, he or Ms. Penningroth made a comment to the effect of: “Well, that
was kind of weird.” Mr. Nicla thinks Ms. Penningroth told him she was uncomfortable.

(¢) MR. SHOOTER’S RESPONSE T0 THE ALLEGATIONS.

Mr, Shooter did not recall hearing about Ms, Penningroth’s story in the Arizona Capitol Times,
He said it is possible that he hugged her, because he’s a “al;:?gﬂ” he meets people. He stated
that he hugged Governor Jan Brewer when he met her, and he hugs both men and women, but he
does not gtgb people’s butt (we did not ask him whether he did the latier; he volunteered the
information).

‘While he believes that it is possible he hugged Ms. Penninf:th, he claims that he would not
have pressed her face into him on purpose. He also denies that he would have held her or stopped
her from moving back. He does not remember anyone in particular asking him for a photogtaph,
but it was plausible he told someone not to take any photographs, and that he is a private man,
because from his perspective, contact with the press is never good. Then, in an atiempt to
seemingly reconcile Ms. Penningroth’s story with his own habits, he said that hugs are relative.
He tylgxcally hugs people where his arms fall in front of his chest--so typically the shoulders of

people.

Later, on the floor of the House of Representatives, Mr. Shooter seemed to apologize for certain
interactions involving him hugging othets, wm they were ill-received and “perceived as
creepy and lecherous”. See Exhibit 2. He said: “I was beyond embarrassed to hear that what I
thought were welcomed and weli-intentioned hugs were perceived as creepy and lecherous. I
didn’t know. As soon as I did know, T have been— and am, so sorz.” This statement is at minimum
consistent with his concession that he very well could have touched Ms. Penningroth as reported,
and a far cry from a firm denial.

(d) CONCLUSION,

We cannot find any reason to disbelieve Ms. Pennin, ’s recitation of both the incident, and
how it made ber feely To the extent he witnessed the incident, Mr. Nicla corroborates Ms.
Penningroth’s story, and while it seems they did not discuss the incident in any great detail after it
transpired, even Mr. Nicla noted that she appeared disgusted and uncomfortable.

Moreover, Mr. Shooter does not uneqlx&\;ccally deny the incident occurred; instead he
minimized the incident, and by implication Ms. Penningroth’s reaction, by claiming & hug is a
subjective act that he does all the time, to men and women alike (but not in any intentionally
inappropriate manner). Then, of course, there is his statement on the House Floor.

The impropriety of intimately touching a complete stranger in any manner whatsoever without
asking for, or at Jeast receiving, permission to do so cannot be ignored. This is so, no matter what
the perpetrator of the touching intended. Basic norms of'social interaction dictate that you simply
do not touch someone, on purpose, without t{:nnission--by hug or otherwise. Indeed, even a
handshake requires one to extend a hand and the other to grab that hand of free will. Many people
simply do not want to be touched by strangers-—-even if the siranger is of fame or repute. And in
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this instance, Ms. Penningroth--a young student intern just doing her job--certainly does not appear
to have invited any sort of physical contact with Mr. Shooter by seeking his permission to be
photographed. Yet, the contact occurred anyway --uninvited.

We conclude that credible evidence exists to support Ms. Penningroth’s allegations. Mr.
Shooter’s physical actions against Ms. Penningroth were inappropriate, subjectively unwelcome,
and occurred because of her sex, Mr. Shooter’s actions also contributed to “{an environment that
a reasonable person would consider hostile or abusive, and the person who is the object of the
harassment perceives it to be hostile or abusive.” See Policy. Accordingly, we find that Mr.
Shooter’s behavior amounted to the sort of harassment that the House’s Policy was developed to
prevent, including (1) discrimination, and (2) conduct contributing to a hostile work environment.
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6. TARA ZIKA,

Ms. Zika initially came forward with her allegations fm' st Mr. Shooter in an Arizona Capitol
Times article. She alleges that, over the course of three days in August 2017, while attending the
League of Arizona Cities and Towns annual conference in Tucson, Arizona (at the Hilton Bl
Congquistador hotel), Mr. Shooter (a Representative at this time): (1) blew her a kiss; (2) made a
comment about her legs;ﬁp) made a comment about her butt; and (4) made a hand gesture toward
her, mimicking oral sex,

(a)  MS. ZIKA’S ALLEGATIONS.

@ DAY ONE,

According to Ms, Zika, on the first day of the conference, she and her colleague Aaron Genaro
occupied their booth, for their employer, during a combined exhibit session and networking event.
They finished their work in the late afternoon or early evening. They then headed to the dining
area where dinner would be served. Mr. Genaromwalkhuinzon'tofhm As they were
approaching the doors to the dining area, Ms. Zika noticed a group of five to six men standing
outside the doorway. Mr. Shooter was among these men, but Ms, Zika did not know Mr. Shooter
at the time and, therefore, did not recognize him.

One of the men (whom she now knows was Mr. Shooter) waved her over to the group. She
believed that he may have been a 8gts.ln'osi)ectiwe client, so she began to make her way over to him,
As she was walking toward him, she alleged that he blew her a kiss. She rolled her eyes at him
and walked past the group. While she passed, Mr. Shooter made a comment about her legs. She
could not recall the comment, but stated that she clearly heard it at the time and was 100%
confident that he made a comment about her legs.

Ms. Zika claimed that she caught up with Mr. Genaro and told him about the incident. She
told Mr. Genaro that the man (Mr. Shooter) must have been intoxicated. Mr. Genaro asked her
where the man was located. Ms. Zika told him “back there®, and suggested they keep walking
forward. She and Mr. Genaro then ate dinner without issue and without any further encounters
with Mr. Shooter at that time.

Based on her aileged encounter with Mr. Shooter, Ms. Zika decided to go back to her room for
the gigjht, around 8 p.m. When she got {0 her room, she recalled that she wanted to steam or iron
the exhibit banner for the next day. She walked back to the exhibit room, grabbed the cloth, and
headed back to her room. To reach her hotel room, Ms. Zika had to pass through the hotel lobby,
which also conteins a bar. Various people were sitting and standing around socializing and
drinking in this area. The lobby contained a walkway in its centet, which led to the hallway of
elevators and some hotel rooms (including hers). She walked down this path to head back to her
hotel room, holding the exhibit cloth. She saw Mr. Shooter standing with a woman (Ms. Zika later
found out that this woman was Ms. Fann) in the lobby:,

As she walked by Mr. Shooter, Ms. Zika claimed to have heard him say: “I'd take that ass for
days.” She believed he looked her in the eyes when he said it. Ms, Zika rolled her eyes and walked
by, angry. She walked all the way down the hallway but became nervous that Mr. Shooter was
following her. Ms, Zika recalled that Mr. Shooter’s side was facing the hallway, She turned
around and saw that Mr. Shooter was still standing with Ms, Fann but he leaned back, locked her

% Ms. Zika pointed out a few aress in the Arizona Capitol Times article she believed were
inaccurate or a mischaracterization of her story. We do not address those specific areas here, but
rather, address Ms, Zika’s allegations as she conveyed them to us.
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in the eyes, and placed his fingers in a “V” shape at his mouth and stuck his tongue out between
his fingers, making a gesture for oral sex. Ms. Zika continued on to her room, but then stopped,
because she had become very angry.

She stated that she had decided to confront Mr, Shooter, She walked back toward him, and
according to her, as she did so, he began making hand gestures, placing his palms against his chest
and then up in an “T surrender™ pose, signaling a “who me” type gesture. As she approached, she
heard Mr, Shooter saying things like, “Uh oh, uh oh™ and “Am I in trouble?” She said that he kept
repeating himself. She then recalled saying, “Listen, you f***”, but did not remember the exact
words that. She remembered telling Mr. Shooter generally that she did not appreciate how
disrespectful he had been or his inapproptiate comments. Ms. Zika believed she said something
to the extent of: “You might be showing off'to your little friends, but I guarantee yon every woman
in here thinks you’re a creep.” M. Shooter then allegedly asked Ms. Zika if she knew who he was
(she did not). Ms. Zika claims that she responded that she did not care who he was, at which point
Mr. Shooter began saying: “You don’t know me.” At that point, Ms. Zika said she asked Mr.
Shooter where he worked and tried to look at his shirt for a nametag. He then covered something
on his shirt. Ms. Zika later came to believe that Mr. Shooter was covering his pin, which identified
him as a legislator. After Mr. Shooter allegedly refused to reveal his identity, Ms. Zika said that
she instructed him not to look at or talk to her for the rest of the conference or ever again, Mr.
Shooter allegedly told her: “Tt won’t happen again.” She then left and went back to her hotel room.
Ms. Zika said that Ms. Fann looked alarmed during this confrontation.

Ms. Zika stated that, afterward, she called or sent text messages about the alleged incident to
her supervisor (Dr. Dodenhoff), her boyfriend, and Angela Cichelero.

() DayTwo.

The next day of the conference, Ms. Zika realized the man from the previous night was Mr.
Shooter, Duting the symbolic flag ceremony, she looked at a flyer she had reccived about the
event. One page contained the names and photographs of current State legislators. She recognized
M. Shooter from his photograph and sent text messages to Dr. Dodenhoff about her discovery.

Later that night, Ms. Zika and M. Genaro attended a “bash” at the conference, The party was
held in a hotel suite of some sort where beer was kept in the bathtub., They went to grab beers, and
when they tarned around, they saw Mz, Shooter. Mr. Genaro asked Ms. Zika if she wanted to
leave but she declined and suggested they just avoid him,

Ms. Zika also saw Gretchen Jacobs at the party, and that she and Ms, Jacobs formally met at
that time. Ms, Zika said she spent some of the party speaking to a “council member” about one of
Ashton Tiffany’s clients.

At one point, Mr. Shooter approached Ms, Zika and put his hands up in the “I surrender” type
position, saying that he was “not touching or “not doing anything” when he walked past her. Ms.
Zika said that Mr. Shooter made this remark and put his hands up every time he past her
at the party. Ms. Zika told Mr. Shooter that he did not need to keep doing that, and to consider
what he had done “forgotten”, but not to do it again. Mr. Shooter allegedly apologized to Ms, Zika
and told her he did not realize she was “so sensitive,” He also told Ms. Zika that he could not
change, he was not politically correct, but that he would not “do anything,” He told her it had been
a joke. Ms. Zika tesponded that it was 2017, and Mr. Shooter needed to learn how to treat women
differently. Ms. Zika believed Ms. Jacobs was nearby when Mr. Shooter apologized and may or
may not have heard what he said.

During the party, Ms. Zika recalled being approached by Ms, Jacobs. Ms. Jacobs told Ms.
Zika that she did not realize, at the time of Ms. Zika’s confrontation with Mr. Shooter on day one
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of the conference, that Ms. Zika worked for one of Ms. Jacobs® clients. Ms. Jacobs also stated that
“they” were ell in the hotel iobby making fun of Mr. Shooter after watching Ms. Zika confront
him. Ms, Jacobs told Ms. Zika that Mr. Shooter is harmless. Ms. Zika did not believe she shared
with Ms. Jacobs all of the details of her interactions with Mr, Shooter from the day before.

After formally meeting, Ms. Zika said that Ms, Jacobs began introducing Ms. Zika to other
people at the conference saying, “This is the one that went after Shooter”, or something similar.
Ms. Zika said that people at the conference knew she had confronted Mr. Shooter—-it was not a

secret.
(iii) DAy THREE,

The next night, Ms. Zika saw Ms. Jacobs in the hotel lobby bar. They talked about the incident
again. Ms. Zika believed a woman associated with the conference may have been and that
Mr. Sonny Borrelli® was present, but did not appear to be listening, Both Ms, Jacobs and the other
woman told Ms, Zika that Mr. Shooter was “harmless”, which Ms. Zika found disappointing.

As expressed by Ms, Zika to Mr. Shooter, his conduct made her feel angry. She believed it
‘was unwelcome and inappropriate. :

(b) MR.SHOOTER’S RESPONSE,

(] DAY ONE.

When asked to recall his interaction with Ms, Zika at the 2017 conference, if any, Mr. Shooter

. recalled a much more limited encounter. Mr. Shooter remembered being in the hotel lobby/bar

area standing with other men. He said that Ms, Fann may have been nearby, but could not be

certain. He recalled that Ms. Zika walked by them, which prompted Mr. Shooter to comment to

the group of men (not Ms. Zika), “Boys, that looks like two bobeats fighting in a tote sack.” M.

Shooter stated that the comment was intended only for the group to hear. He does not believe that
she heard it and denics that he was looking her in the eyes when he said it.

Mr, Shooter remembered that Ms. Zika may have walked about 40 to 50 feet down the hallway
that led to the elevators and other hotel rooms, then turned around and came walking back toward
him. Mr. Shooter believed that when she turned around, the other men in the group were laughing
at his comment. Ms. Zika then confronted Mr. Shooter. He could tell that she was not happy.

Mr. Shooter said that he apologized with his hands up in an “I surrender” mannerism, and Ms.
Zika told him something like, “I don’t like your comments.” Mr. Shooter responded with, “What>d
I say? Based on Ms. Zika’s response, Mr. Shooter did not believe she had heard his actual
comment. Mr. Shooter recalled apologizing and telling Ms. Zika that it would not happen again.
Mt. Shooter did not recall Ms. Zika saying, “Listen, you £*#**, but acknowledged that she may
have stated that he was showing off for his friends. Mr. Shooter adamantly denied trying to cover
his lapel pin, which identified him es a legislator.

We asked Mr. Shooter about Ms. Zika’s other allegations, including blowing the kiss, a

63 We interviewed Mr. Borrelli about the discussion, but he did not recall it, and stated the interview
was the first time he had heard of the incident. He stated that had he heard about something as
vulgar as the oral sex gesture, he would have interjected himself into the situation as an
intermediary and confronted Mr. Shooter about the incident. Mr. Borrelli reported that he has
known Mr. Shooter for five years, characterized him as a “clown®, but never witnessed him be
vuigar with or toward a woman,
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separate comment about her legs, the “ass” comment, and the oral sex gesture, While Mr. Shooter
admitted that he had made the bobcats comment, he denied all of the other allegations. Notably,
Mr. Shooter became visibly angry when we brought up Ms. Zika’s other allegations concerning
the alleged kiss and oral sex gesture. He told us that he felt like a “beach at Normandy” and could
not simply sit back and take it--with “it” meaning the allegations he considers false.

() DAY Two.

The next morning, Mr. Shooter recalled Ms, Zika approaching him and apologizing. Ms. Zika
told him that she knew who he was and that her boss has asked"her to apologize. Ms. Zika told
him that she had taken a photo of Mr. Shooter and sent it to her boss and/or boyfriend (Mr. Shooter
could not recall). Mr. Shooter told Ms. Zika that she did not need to apologize and that he was
sorry that he had done something to offend her. .

Mr. Shooter also attended the party that night, known as “Intergov”, He recalled walking by
her with his hands d:f in an “T surrender” gesture and thought that he probably said: “I’m not doing
anything.” He did not recall specifically saying that but acknowledged that sounded like
something he would say, He did not remember Ms. Zika asking him to stop doing any of those

things.5
(c)  DR.DODENHOFE’S RECOLLECTION OF WHAT MS. Z1xA TOLD Hiv.

We interviewed Dr. Dodenhoff because Ms. Zika believed that she called Dr, Dodenhoff the
evening of day one of the conference, to tell him about her interactions with Mr. Shooter, Ms.
Zika believed that she told Dr. Dodenhoff about the blown kiss, the legs comment, and the butt
comiment, but not the oral sex gesture. We asked whether there was any reason she would have
omitted the oral sex gesture detail, and she told us that she was not sure. She speculated that she
may have been embarrassed, but upon further reflection, she stated that she may have told him
about the oral sex gesture after all,

Dr. Dodenhofftold us that they did not speak, but communicated over a series of text messages.
Ms. Zika’s text messages to Dr. Dodenhoff, as summarized by him, mentioned only two alleged
incidents, that Mr, Shooter (1) blew her a kiss, and (2) made a comment about her legs among a
group of men. The text messages also described Ms. Zika's confrontation with M. Sheoter, during
which she voiced her disgproval of his conduct. On balance, Ms. Zika’s messages also mentioned
that Mr. Shooter told her “it wouldn’t happen again.”

Ms, Zika's messages to Dr. Dodenhoff did not mention a comment about her butt or an oral
sex gesture, and we cannot discern any good reason why, if this happened, she would not have
mentioned it to Dr. Dodenhoff under the circumstances.

Dr. Dodenhoff did not have any additional, relevant information to offer about the allegations
Ms. Zika made against Mr. Shooter.

(d) AARON GENARO’S RECOLLECTION OF WHAT MS. ZikaA ToLb Him.

Mr. Genaro could not recall many details relevant to Ms. Zika's allegations. Mr, Genaro
remembered only that Ms. Zika told him thdt a man had made “crude commients” to her. (emphasis
added) He did nor recall Ms, Zika telling him that anyone had blown her a kiss or made any other
kind of gesture toward her. We cannot discern any good reason why, if these crude gestures were
made, she would not have mentioned the specific gestures to her colleague, or at least mentioned

64 Mr. Shooter left the conference and did not attend day three.
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that a gesture of some kind were made.

(¢) ANGELA CICHELERO’S RECOLLECTION OF WHAT Ms. ZJKA TOLD HER.

We interviewed Ms, Cichelero telephonically (she lives out of state) because Ms, Zika believed
she also told Ms. Cichelero--Ms. Zika’s close friend--about Mr. Shooter’s actions,®

- Ms. Cichelero recalled Ms. Zika telling Ms. Cichelero (1) about a man who made sexual
remarks, and (2) possibly that he made gestures, but Ms, Cichelero was not entirely sure and could
not recall whether Ms. Zika described any of the alleged gestures. In the end, Ms, Cichelero could
not recall for certain if Ms. Zika told her that a man had made any gestures at Ms. Zika at all, Ms.
Cichelero believed Ms. Zika sounded disgusted and uncomfortable, but could not recall any
specific words Ms. Zika used.

(§3] RETCHEN JACOBS’ EvENT AnD HER
DiISCUSSIONS WITH MS. ZIKA.

®  DAYONE

Ms. Jacobs met Ms. Zika, for the first time, at the conference. During the first night of the
conference, Ms. Jacobs recalled sitting in the hotel bar, after dinner, with a group of people.5® Mr.
Shooter and Ms. Fann moved away from the group’s table, closer to the center of the hotel lobby,
to have a conversation. They were standing in Ms. Jacobs® front line of vision, but she could not
hear their conversation. She could, however, see their body language while they were talking. At
one point, Ms. Jacobs said that Mr. Shooter may have been talking to some men in the nearby
hallway, but she was not positive. She believed one of those men was Greg Wilkinson.

While still sitting at the table facing Ms. Fann and Mz, Shooter, Ms. Jacobs recalled that,
suddenly, a woman (whom she later discovered was Ms. Zika), stormed up fo Mr. Shooter,
interrupted his conversation with Ms. Fann, and saw Mr. Shooter’s hands go up in an “I surrender”
manner. She could not hear what was said but thought it looked like M. Shooter was apologizing.

Ms. Jacobs recalled Mr. Shooter and Ms. Fann returned to the group’s table, and Mr. Shooter
told the group that (1) Ms. Zika told him she knew he “said something” about hex, (2) he apologized
and that it would not happen again, (3) he had admittedly made a comment about iwo bobcats ina
sack, the other men laughed, and Ms, Zika turned around while they were laughing, but (4) he did
not believe Ms. Zika could hear what he had said. Mr. Shooter also told Ms. Jacobs, and the others,
that he embarrassed Ms, Zika and should not have done it. Ms. Jacobs believed he sounded sincere.

Ms. Jacobs did not witness Mr. Shooter blow Ms. Zika a kiss, or display any kind of oral sex
toward her. Ms. Jacobs believes that kind of behavior, especially the latter, would be
extremely out of character for Mr, Shooter.

G DayIwo.

The next day, Ms. Jacobs recalled meeting Ms. Zika during the mid- to late-morning, Ms,
Jacobs saw her client, Ms. Zika’s employer, and then saw Ms, Zika, Ms, Zika told Ms. Jacobs that
she found out whom she had yelled at (Mr. Shooter), and Ms. Zika indicated that she should

65 We also attempted to call Ms. Zika’s significant other three times, but we were unable to reach
him. Ms. Zika told us that she told him about these events as well.

§6 We interviewed other individuals Ms. Jacobs identified at the table, but only Ms. Fann had any
recollection of the interaction between Ms. Zika and Mr. Shooter.
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probably apologize. Ms. Jacobs told Ms, Zika not to worry about it. Ms. Jacobs conveyed her
belief that what Ms. Zika did was funny and “gutsy” and that Mr. Shooter could handie it.

Ms. Zika described the situation to Ms. Jacobs. She told Ms, Jacobs that she walked by Mr.
Shooter and the other men, could feel them staring at her, and heard the men laughing. Ms. Zika
then walked back to her room, thought or felt like she was being followed, and turned around. Ms.
Zika saw that no onc was following her but then went back and yelled at Mr. Shooter (which Ms.
Jacobs witnessed).

Later, at the Intergov party, Ms. Jacobs saw Ms. Zika waiting for the restroom. Mz, Shooter
came out of the restroom and inched by Ms. Zika sideways with his hands up, saying he was not
trying to offend her and smiling. Ms. Zika was telling Mr. Shooter to “stop it”. Ms. Jacobs
interpreted M. Shooter’s actions as sincere and was surprised Ms, Zika seemed offended by his
actions,

At this same event, Ms, Zika rehashed the first night with Ms. Jacobs. Ms. Zika explained that
she had called Dr. Dodenhoff, and Dr. Dodenhoff informed Ms. Zika that the man had been Mr.
Shooter. Dr. Dodenhoff recommended Ms, Zika talk to Ms. Jacobs. Ms. Zika, again, stated that
she thought she had “messed up” becanse Mr. Shooter is important. When Ms, Zika went over the
incident with Ms. Jacobs, she did not mention that Mr. Shooter blew her a kiss, made an oral sex
gesture, or told Ms, Zika that he would “take that ass for days.” Ms, Zika only stated that she
believed Mr. Shooter had said “something™ about her.

@it) DAy THREE.

On the third night of the conference, Ms. Zika, Ms. Jacobs, and another conference attendee
were in the lobby bar talking. Ms. Zika began talking about how she met Mr. Shooter again, and
the other conference attendee said something like, “Shooter doesn’t scare me. 1t’s all an act.” The
other conference attendee then took a phone call and left the conversation.

Ms, Zika repeated to Ms, Jacobs that she believed Mr. Shooter said “something” but never
stated what she believed he said or that she overheard him. Ms. Jacobs told Ms. Zika that she
believed her reaction had been disproportionate to what she understood happened, /.., Mz, Shooter
made an unknown comment about Ms. Zika and the other men laughed.

Ms. Zika then confided in Ms. Jacobs another personal incident (not involving Mr. Shooter)
she had experienced shortly before the 2017 conference. Ms, Jacobs stated that she then
understood ggl Zika’s reaction to Mr. Shooter. Ms. Zika also told Ms. Jacobs that Mr. Shooter
had made a comment about Ms. Zika being “sensitive”, which Ms, Zika found demeaning,

() Ms. FANN'S RECOLLECTION OF THE EVENT.

Ms, Fann attended the 2017 conference and recalled needing to talk privately with Mr. Shooter
but could not recall the topic of discussion. She remembered being in the hotel lobby bar area,
and stepping away from the group to speak with Mr. Shooter. They stood near the hallway that
led to the hotel rooms so that they could hear one another, To the best of Ms. Fann’s memory, Mr.
Shooter’s back was to the hallway and Ms. Fann was facing the hallway.

When they were speaking, Ms. Fann said it was likely that their conversation was interrupted

by other attendees they knew who were walking past them. Thus, although Ms. Faon and Mr.
Shooter intended to speak to one another, they were also taking breaks to talk to others around

them who happened by.
Ms. Fann recalled a young woman (Ms. Zika) walk past the two of them, then turned around
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after walking down the hallway, come back, and approach Mr. Shooter. She does not recall what
Ms, Zika said to Mr. Shooter, but believed Ms. Zika mentioned something about not appreciating
something. After Ms. Zika walked away, Ms. Fann looked at Mr, Shooter and asked what it
was about. Mr, Shooter responded that he did not know. Ms. Fann and Mr. Shooter then rejoined

their group.

Ms, Fann could not tell us one way or another whether Mr. Shooter made any comments about
Ms. Zika or made any gestures toward her. She did not remember seeing or hearing anything and
told us that Mr, Shooter never told her that anything had happened. Ms, Fann mentioned, however,
that there was “no way” Mz. Shooter was drunk at the time of this rup-in with Ms. Zika, but he had
likely had a couple of drinks.

(h) GREG WILKINSON'S RECOLLECTION OF THE EVENT.

We spoke to Mr. Wilkinson because we understood that he may have heard Mr. Shooter make
a comment about Ms. Zika at the conference, Mr. Wilkinson could not remember much about the
event and had difficulty recalling the timeline of what he could recall. He recalled, however,
witnessing only one interaction between Ms. Zika and Mr. Shooter.

Mr. Wilkinson thought he had been in a talking circle with Ms. Zika, Ms. Jacobs, and two
others. Mr. Shooter was not with them at the time, Mr. Wilkinson believed this was the first night
of the conference at Intergov, but was not positive.”” He said that Ms, Zika walked away to talk
to another group of people, and Mr. Shooter came into the telking circle at that point, Mr.
Wilkinson believed Mr. Shooter made a comment about Ms. Zika’s butt, likely about bobcats, but
Mr. Wilkinson could not recall the exact words.

Shortly after Mr. Shooter made his comment, he saw Ms. Zika approach Mr. Shooter. He
believed Ms. Zika either overheard the entire comment or part of it, and helieved that was why she
had confronted Mr, Shooter. Mr. Wilkinson does not recail exactly what was said but remembered
M. Shooter apologizing and saying something to the effect of: “I'm sorry. I didn’t mean anything
by it Mr. Wilkinson said that Mr. Shooter acknowledged that he had made an inappropriate
comment. Mr. Wilkinson thought Mr. Shootex’s apology put an end to the incident for both

himself and Ms. Zika,

We asked whether it was possible Ms. Zika was discussing an incident other than the bobeats
comment with Mr. Shooter. Mr. Wilkinson was confident that they were discussing the bobcats

comment,
Mr. Wilkinson did not witness any other encounters between Ms. Zika and Mr. Shooter.

@ CONCLUSION,

Of the four allegations Ms. Zika makes agginst Mr. Shooter, we conclude there is credible
evidence supporting only one of her allegations.

We find credible evidence that Mr. Shooter made a crass and inap iate comment
comparing Ms. Zika’s butt to “bobcats in a tote sack”, in the hotel lobby bar, just before Ms. Zika
¢ Mr. Shooter about his behavior. Mr. Shooter admits that he made this comment (and

57 Based on our understanding, Intergov was on the second night of the conference. We believe it
is likely that Mr. Wilkinson’s memory may have confused events and timeframes,
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others, like Mr. Wilkinson®® and Ms. Jacobs, corrobarate the comment was made). Mr. Shooter’s
beats remark was sulinectiwly unwelcome and resulted in Ms. Zika’s embarrassment, anger, and
humiliation—all as evidenced by her reaction to the comment and the apparent spectacle that
followed. There is no plausible way, under the facts as we understand , that Mr. Shooter
could have expected this comment to be remotely aweit:b!e to Ms. Zika—or any reasonable person
under these circumstances. Regardless of whether she heard or knew the exact words spoken,
gi) she claims to have heard something, (ii) Mr. Shooter admits he made the bobcats comment, and
iii) his words were degrading and made based on her sex. Mr. Shooter’s actions in this regard
also contributed to “[s]n environment that a reasonable person would consider hostile or abusive,
and the Xt:lcson who is the object of the harassment perceives it to be hostile or abusive.” See
Policy. ordingly, we find that Mr, Shooter’s behavior amounted to the sort of harassment that
the House’s Policy was developed to prevent, including (1) discrimination and (2) conduct
confributing to a hostile work environment, .

That said, we cannot conclude that credible evidence supports any of Ms. Zika’s remaining
allegations,

First, although we find Ms. Zika’s text to Dr. Dodenhoff conceming the kiss significant, we
cannot conclude that this text alone proves that Mr. Shooter blew a kiss at her. While it is possible
that she simply omitted this detail from the information she relayed to Ms. Cichelero, Mr, Genaro,
and Ms. Jacobs, we find it unlikely that she would not have shared this information with at least
one of them--especially in light of her assertion to us that she did tell Mr. Genaro (who had no
recollection of being told as much) and that Ms. Cichelero is Ms. Zika’s close friend (and likewise
had no recollection of a specific gesture). Moreover, our interviews with Ms, Zika, Ms. Cichelero,
Mr. Genaro, and Ms. Jacobs left us with the strong impression that Ms. Zika has no problem
speaking her mind, or discussing issues or events with others. For example, we understand that

e shared the details of a very personal story, involving harassment, with Mr. Genaro and Ms.
Jacobs (after knowing Ms, Jacobs for the mere length of the conference). It seems Ms, Zika shared
that very personal story as part of an attempt to justify to others her reaction to Mr. Shooter at the

. Given all this, we believe it is unlikely Ms, Zika would not share with Mr. Genaro or
Ms. Jacobs that Mr. Shooter blew her a kiss, if he had done so. Moreover, no one we interviewed
claims to recall secing Mr. Shooter blow Ms, Zika a kiss, On balance, we cannot conclude that
this incident actually occurred,

Second, we also cannot conclude that Mr. Shooter made additional comments about Ms, Zike
(either about her legs, or that he would “take that ass for days™). Ms. Zika told Mr. Genaro that a
man (Mr, Shooter) had made “crude comments” toward on one occasion during the 2017
conference. Ms. Zika told Ms. Jacobs that she knew Mr. Shooter had “said something” during the
incident in the hotel lobby after dinner. Yet, Ms, Zika’s texts to Dr. Dodenhoff relay that Mr.
Shooter made only ore comment about her, after which she confronted him, and the only comment
Ms, Zika mentioned to Dr. Dodenhoff was one about her legs, We believe that, in light of ail the
credible evidence, the purported *legs” comments was actually the bobcat comment.

As for the “take that ass for days” comment, we find it difficult to believe that Ms. Zika would
not have also mentioned Mr. Shooter making that specific comment (or at least having made

6 Although Mr. Wilkinson believed this occurred at the Intergov party, our interview with him
made obvious that he did not have a clear recollection of the timeline of events. For example, he
believed that Mr. Shooter made these comments on the first night, but at the Intergov party. We
find it likely that Mr. Wilkinson is confusing the timeline of events. Regardless of timing,
however, Mr. Wilkinson’s account is consistent with other witness statements--including Mr.
Shooter--indicating that Mr. Shooter made an inappropriate comment about Ms, Zika, which she
confronted him about.
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multiple commem't;?l to Dr, Dodenhoff the night of the alleged incident, or to Ms. Jacobs, or Mr.
Genaro, or Ms. Cichelero.”” We reach this conclusion, given (1) the intensely offensive nature of
the alleged comment, and (2) Ms. Zika’s apparent repeated discussions of the incident (for
example, with Ms. Jacobs) over the course of the conference, in what scemed to be an effort to
Justify her reaction or seek assurances from others that her reaction was appropriate. It is very
difficult to conclude--under the facts as we understand them, and based on our interview with Ms.
Zika and others-—-anything other than: had Ms, Zika heard this precise statement, she would have
at ieast told someone about it, There is no evidence, however, that she did so—let alone
corroborating evidence that Mr, Shooter made the statement.

Finally, we cannot conclude that Mr. Shooter made a gesture at Ms. Zika mimicking oral sex.
Based on our interviews, and witness recollections, Ms. Zika did not tell Dr. Dodenhoff, Ms.
Cichelero, Mr. Genaro, or Ms. Jacobs about this gesture, but told each of them other details about
her alleged interactions with Mr. Shooter (and told Ms, Jacobs about a very personal unrelated
harassment incident). While it is possible Ms. Zika simply decided not to tell an; this detail
for unspecified personal reasons, we do not believe it to be probable. No persons who were present
at the time Mr. Shooter would have made this gesture saw it happen. While Ms, Fann could not
speak one way or another about whether it happened, other witnesses denied seeing M. Shooter
make this gesture at the time Ms. Zika alleged it occurred--just before she confronted him. For
example, Mr, Wilkinson, who was during the bobcats comment, which we believe was the
comment made just before Ms, Zika confronted Mr. Shooter, never saw Mr. Shooter make aay
type of oral sex gesture after his bobcats remark. Similarly, Ms. Jacobs did not see Mz, Shooter
make any gestures resembling oral sex in the hotel bar lobby that first night.”® Given all this, and
the lack of corroborating evidence, we find there is no credible evidence to support this allegation.

62 We find it difficult to conclude that Ms, Zika confused the “bobcats in a tote sack” comment
(the comment Mr. Shooter admits making and others cotroborate he admittedly made) with the
alleged “I'd take that ass for days” comment (a comment that is not corroborated anywhere).
}ndeed, her text messages sent shortly after the encounter only reference one comment about her
egs.

70 This is not to say that Mr, Shooter has never made an offensive gesfure toward another person.
Mes, Love, for example, would beg to differ. See, above. That said, according to some who know
Mr. Shooter, they leave the impression that this sort of public activity is a bridge too far, even for
Mr. Shooter, Ms. Cobb, who socializes with Mr. Shoofer often, stated that she has witnessed M.
Shooter make off-color jokes but never any gestures toward anyone. Mr. Borelli, who has known
Mr, Shooter for five years, also stated that he has never seen Mr. Shooter be vulgar with or toward
a woman, Indeed, by many accounts-who each acknowledge Mr. Shooter’s penchant for
i iate, off-color, and improper sexualized comments—this behavior would aggamnﬁy be
o%m for Mr. Shooter. We cannot say for sure whether this is generally the case (nor
are we charged to do 50). But we can conclude, at least in this instance, we are aware of no credible
evidence corroborating the allegation that Mr, Shooter made this specific gesture.
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7. MR, SHOOTER’S COMMENTS TO REPRESENTATIVE ATHENA SALMAN ON THE

HOUSE FLOOR.

Ms. Salman alleges that during the first week of the 2017 session, she was introduced to Mr.
Shooter for the first time, and he responded, on the House floor: *“Yow'il be a nice view to look
at.!!

(a)  MS. SALMAN’S ALLEGATIONS.

Ms. Salman informed us that the Arizona Capitol Times, in an article, accurately summarized
her allegation against Mr. Shooter. She informed us that her interaction with Mr. Shooter oceured
on the House floor. She stated that this interaction was the first time she had met Mr. Shooter. It
made her feel uncomfortable and as though Mr. Shooter had reduced her to her appearance. His
remark made her realize that she would have to navigate a culture of discrimination against women
at the House, At the time he made this comment, Ms. Salman was not aware that Mr, Shooter had
a reputation for making inappropriate comments or off-color remarks.

() MR, SHOOTER’S RESPONSE.

Mr. Shooter admitted to making a comment similar to what Ms. Salman alleged. Mr. Shooter
recalled he said something to the effect of: *You’ll be a pretty addition to the House.”” Mr.
Shooter also states: “I am amazed my statements have such a profound effect on people.”

He also acknowledged that he intended his remark to be 8 commentary on her looks, He noted,
however, that he intem%ed it as a compliment and said it to make Ms. Salman feel welcome. M.
Shooter said that his comment was not meant to be “sexual”, My, Shooter stated that he believed
women like to feel pretty and that he tells a lot of women they are pretty, even when he thinks they
are nof pretty, because he wants to make people feel attractive,

(¢)  CONCLUSION,

We find Ms. Salman’s subjective perception credible. She had never spoken with, or formally
met, Mr. Shooter--a colleague--before that day. Given her new position in the Legislature, we
belie\lre she was sincere in stating that she found Mr. Shooter’s comment inappropriate and
unwelcome,

We also find that a reasonable person would find Mr. Shooter’s comment to be degrading and
made on the basis of sex. Mr. Shooter admittedly made this remark because (1) Ms. Salman is a
woman and (2) apparently he wanted to make her feel pretty--as opposed to welcome her to the
Legislature on the merit of her own achievements and treating her as an equal. We believe a new
female legislator, meeting a senior legislator (and chaitperson of the Appropriations Committee)
for the first time on the House floor, would feel demeaned and humiliated by a blatant comment
reducing her merit to her appearance (and the implication that Mr. Shooter looks forward to ogling
at her), While there may be a time and a place to compliment a person’s appearance, we believe
a reasonable person would find it offensive if a senior colleague’s first and only remarks in meeting
her focused on her ability to add to the sexually aesthetic pleasantness of the House, Mr. Shooter’s
actions contributed to “[a]n environment that a reasonable person would consider hostile or
abusive, and the person who is the object of the harassment perceives it to be hostile or abusive.”
See Policy. Accordingly, we find that Mr. Shooter’s behavior amounted to the sort of harassment

7 Mr. Shooter started by stating: “I remember stating ...” only to then interject “If I remember™.
Obviously, he either remembeted or he did not. Suffice it to say, we believe he remembers the
interaction and his comment on Ms. Salman’s physical appearance.
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that the House’s Policy was developed to prevent, including (1) discrimination and (2) conduct
contributing to 8 hostile wotk environment,
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8. REPRESENTATIVE WENONA BENALLY'S INTERACTION WitH MR. SHOOTER IN

THE HousE MEMBERS® LOUNGE.
Ms. Benally alleges that she overheard Mr. Shooter tell an offensive and sexually suggestive
joke to another Representative, in her presence, while they were in the House Members' Lounge.

(®  Ms. BENALLY’S ALLEGATIONS.

Ms. Benally recalled that the incident occurred around the end of Match or beginning of April
2017, during a floor session, She recounted that she had to leave the floor, during debate, to
participate in a conference call. She moved to the Members® Lounge, and sat on one end of a
couch. She was the only person in the Members’ Lounge at that time,

" Approximately 10 minutes before her call ended Mr. Shooter exited the floor and sat on the
couch across from her, on the opposite end. They were not directly across from one another. Ms.
Benally recalled that another legislator sat across from Mr. Shooter, on the same couch as Ms.
Benally, but at the opposite end.

Ms. Benally could hear the iwo men speaking as her conference call ended, because they were
mlﬁ;? loudly and were close to her, She stated that they were talking and laughing, Mr. Shooter
started the conversation stating that the floor debate was taking too long and peopi were talking
too much and grandstanding. Ms, Benally told us that Mr. Shooter routinely made these comments
and jokes, and she was not offended by them, When Ms. Benally’s call ended, she turned her body
toward the men, because she thought that they were foin to continue to joke about the floor
debate. Ms. Benally could not recall whether other egisfatoxs were present in the Members®
Lounge at this time. :

Ms, Berfallmdy claims that Mr. Shooter said to another legislator: “Well [legislator], I keep my
gun locked and loaded right here.,” Mr. Shooter then pa thw inside of his thigh, close to
this groin. Mr. Shooter then added, “1I like to keep it under my desk.” The other legislator langhed
and responded to Mr. Shooter, something fo the effect of that he did not “swing” that way. Ms.
Benally could not recall Mr. Shooter’s exact retort, but told us that he said something about
approaching the other legislator from behind. While Mr. Shooter was in the middle of making this
statement, Mr. Shooter locked eyes with Ms. Benally, immediately stopped talking, abruptly stood
up, and walked back to the floor, The other legislator followed.

Ms, Benally stated that she felt invisible and stunned. She wondered how two male colleagues
could have this conversation in front of her, and was shocked that Mr. Shooter was talking al
his penis in front of her. That said, Ms, Benally did not believe Mr. Shooter was directing this
comment at her, but she perceived that Mr. Shooter felt like he could say whatever he wanted,
regardless og' l:;is audience. She did not believe Mr. Shooter made this comment to make her feel
uncomfortable.
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(b) MR, SHOOTER’S RESPONSE.

Mr. Shooter vaguely remembered this event afier we recounted Ms. Benally’s recollection.”
He told us that his joke was not interded for Ms. Benally. He acknowledged, however, that he
was probably talking about his penis and not about a gun,

(¢) CONCLUSION,

While we find that this incident occurred, we do not find that it violates the Policy. We cannot
conclude that Ms. Benally felt subjectively degraded, humiliated, or hatassed by Mr. Shooter’s
juvenile banter with another legislator. Duting the interview and without prompting, Ms. Benally
told us that she did not believe her allegation constituted harassment. When asked why, Ms.
Benally stated that she did not trust the process--a res that did not necessarily answer the

ion posed.” Ms. Benally said she felt harassed only after we later asked her, bluntly, whether

felt harassed by this conduct. This response, however, came affer her spontaneous remark that

she did not believe Mr. Shooter’s conduct constituted harassment. We consider her spontaneous

remark that she did not believe Mr. Shooter’s conduct constituted harassment to be a more credible
recitation of her true feelings about the incident.

) We believe that she thought the incident she witnessed was inappropriate. We also find

credible that she believes some at the House have a deep-rooted misogynistic attitude--an inquiry
far beyond the scope of our investigation, however we cannot ignore that some of the conduct we
find to have occurred, and in some instances been minimized, is certainly consistent with that sort
of culture. We have not ignored Ms. Benally’s concerns, and we have conveyed them to our client,
Ms. Benally seems eager to be a constructive of that process. We do not, however, believe
that Ms. Benally felt subjectively discriminated against, because of her sex, at the time Mr, Shooter
made those comments, By Ms. Benally’s own account, the circumstances strongly suggest Mr.
Shooter did not intend for Ms, Benally to hear his conversation with another legislator, and it seems
Mr. Shooter may have been unaware that she was paying any attention to their conversation, As
soon as M, Shooter became aware that Ms, Benally was listening, he immediately stopped talking
and left the room. Mr. Shooter also stated that his remarks were intended for the other legislator
(not Ms. Benally) only, and we believe that to be the case given how Ms, Benally described the
conversation to us. Indeed, Ms. Benally knew that Mr, Shooter was not directing the comment at
her, and she told us that she forgot about the entire incident for nearly two weeks, after which time
something else triggered this memory for her.

In the end, colleagues engaging in crude banter should be aware of third parties who may not
welcome this type of conduct. And under the right circumstances, such banter may well violate

" Initially Mr. Shooter recounted a very different event, which he apparently believed to be the
allegation Ms. Benally had made, That event concerned Mr. Shooter walking from the Members’
Lounge to the ficor, when another male legislator suddenly stopped, Mr. Shooter bumped into him,
and then ap, tly said “be careful big fella, this thing is loaded.” Mr, Shooter stated that he did
not know where Ms. Benally was in relation to that incident but that it was not directed toward her
and was just “another ill-advised comment”. That incident, however, was not the incident Ms,
Benally reported to us. Regardless, Mr. Shooter’s recounting of a totally different incident, and
characterization of it as “ill-advised”, reveal his knowledge that his irreverent actions (apparently
plentiful enough to not know for sure which action is at issue) are not always appropriate.

7 We note that Ms. Benally expressed a strong distrust of the investigation process throughout the
interview. She stated that she believed nothing would happen, because nothing h “before,”
She based this opinion on her previous reporting of this incident to her p and what she
perceived to be a lack of follow up with her.
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the Policy. That said, we do not find, under these circumstances, a violation of the Policy.

65

DS 00182

APP 101



9. ALLEGATIONS CONCERNING COMMENTS MADE ABOUT REPRESENTATIVE
DARIN MITCHELL,

We inferviewed Mr., Mitchell and his wife, Sondra, concerning their allegations against Mr.
Shooter. While they shared with us various general complaints about his behavior and demeanor
throughout the time they have known him,” the focus of their complaint relevant to this
investigation concerned stetements Mr. Shooter made, conceming Mr. Mitchell to Adam Stevens
ata 2016 GOP Awards Dinner at the Biltmore. The Mitchells had no pexsonal knowledge of these
events and they were not present when Mr. Shooter made his comments.” Because of their lack
of first-hand knowledge, we interviewed Adam Stevens to receive his firsthand account,

(a) Ap EVENS’ RECOLLECTION OF MR. SHOOTER’S STATEMENTS

CONCERNING MR. MITCHELL AND His WIFE.

Adam Stevens stated that he called Mr. Mitchell the day after the 2016 GOP Awards Dinner
to tell him what had happened. Adam Stevens explained that he went 1o the hotel bar after the
dinner with a handful of other people.” As :1‘? were sitting together, Adam Stevens could hear
Mr. Shooter approaching from behind him, and all the people at his table turmned to look at Mr.
Shooter, Once at the table, Adam Stevens recalled that Mr. Shooter spoke with him for
approximately 1.5 hours. Their conversation began with small talk and then M. Shooter brought
up the then-occurring election for Speaker of the House. At that time in 2016, Mr. Shooter, Mr.
Mitchell, and others were in the running, :

Adam Stevens stated that Mr, Shooter said something to the effect of: “You’ze looking at the
next Speaker of the House”. Adam Stevens then asked Mr. Shooter how he was going to win and
whether it was sirange running against someone from the same district.

Mr. Shooter then told Adam Stevens that he would take Mr. Mitchell info a bathroom and “ass
£+ him, make Sondra Mitchell watch, and do it until Mr. Mitchell loved Mr. Shooter and would
vote for him. Adam Stevens said that Mr. Shooter made “air humping” movements while he made
this comment,

Adam Stevens said it was an uncomfortable moment and perceived that the women at the table
were uncomfortable.”” He also noted, however, that he did not believe anyone at the table took

™ Mr. Mitchell was forthcoming about his general dislike of Mr, Shooter, and stafed that the feeling
was mutual from Mr. Shooter. Mr. Mitchell conveyed that their dislike for one another was well
known at the Legislature, Mz, Shooter agreed.

7S M. Mitchell also made additional allegations against Mr. Shooter concerning what seem to be
nothing more than politicking. We questioned Mr. Shooter about these allegations, who denied
that any of his actions were done improperly or for an improper purpose. We ultimately concluded
they did not fit within the realm of potential harassment or discrimination for purposes of our
investigation. They appeared to be more of a product of political brinksmanship, which Mr.
Mitchell also acknowledged.

7 We reached out mu:;ilple times fo three other individuals sitting with Adam Stevens in the bar
after dinner. Matt Morales did not return any of our calls and Aimee Rigler declined to speak with
us. Boaz Witbeck was the only other person present who was willing to speak with us about Adam
Stevens® allegations.

77 Again, we were unable to confirm whether any women at the table were uncomfortable because
they wete either (1) unidentified, or (2) if identified, we were unable to reach them, or (3) they
declined to speak with us.
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Mr. Shooter’s comments seriously. Adam Stevens said he called Mr, Mitchell the next day.
(b) MR. SHOOTER’S RESPONSE,

During our initial interview, Mr. Shooter did not recall this specific incident in 2016. He
acknowledged that he would have said “rough stuff” about Mr. Mitchell if he was “fired up”
(i.e., angry) at the time. More importanily, during our initial interview, Mr. Shooter denied that
he would have said anything sexual about Mr. Mitchell.

Then, on January 9, 2018, Mr. Shooter read a statement on the House floor, apologizing for
some of the allegations made against him. See Exhibit 2. In this statement, Mr. Shoofer
acknowledged making comments at this 2016 GOP dinner and described them as relating “to
buggery”. Buggery is a synonym for sodomy. Either Mr. Shooter was not being totally
fo ming during our interview, or upon reflection he determined that the allegations were in
fact true. Regardless, we interpret Mr, Shooter’s January 9, 2018 statement as an admission that
Adam Stevens’ allegations about Mr. Shootes’s comments are accurate.

(¢) GRETCHEN JACOBS STATED THESE COMMENTS WERE LIXELY MADE.

Ms, Jacobs confirmed that Mr. Shooter likely made comments about Mr. Mitchell at the GOP
dinner. Apparently, when Ms. Jacobs and My. Shooter discussed this allegation, Mr. Shooter told
her that he did not recall making that statement, but that it sounded like something he would say.
Ms. Jacobs told us that she agreed with him that, indeed, he probably did say it.

(d  BoAZ WITBECK WAS THERE, But DoES NOT RECALL ANY COMMENTS.

Mr. Witbeck did not recall hearing any of Mr. Shooter’s comments. He stated that he
remembered scen;f Mr. Shooter at their table, but Mr. Witbeck was engaged in a different
conversation. He also told us that he did not believe Mr. Shooter stayed at their table for 1.5 hours
straight, but would visit for & moment, then move along and talk to others, and then come back.
In any event, Mr. Witbeck did not witness the alleged incident.

() CONCLUSION.

We conclude that Mr. Shooter made these awful comments to Adam Stevens (and probably
around others) about the Mitchells. While the Mitchells may perceive Mr. Shooter’s comments as
inappropriate, unwelcome, and/or humiliating--and correctly so, Mr. Shooter did not make these
comments directly to the Mitchells or, as far as we can ascertain, for their personal consideration.
Indeed, we have no evidence that Mr, Shooter intended for his remarks to reach the Mitchells at

all.

We do not discount the Mitchells’ subjective feelings and find them completely credible. What
Mr. Shooter said was horrible, unacceptable, and inappropriate. But we cannot conclude that his
comments (1) made to a third party non-complainant, (2) who does not work at the House or with
the House, (3) without the intent of having that third party actually convey those comments to the
Mitchells, violate the Policy under these specific facts.

To be sure, our conclusion should not be read to condone such statements or conduct, or render
such statements never to violate the Policy. Indeed, Mr. Shooter stated on January 9, 2018, that
he “should have never said it”, and he is absolutely correct in that regard. We find his conduct to
be inaprropriate and reprehensible. But, given the scope of the investigation, we are constrained
to conclude that Mr. Shooter did not violate the Policy under these specific circumstances.
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10. An guxﬂowﬁ Crry EMPLOYEE’S ALLEGATIONS AGAINST MR. SHOOTER,

In an Arizona Capitol Times article dated November 8, 2017, an unknown woman, identified
as a “city employee” alleged that (1) she attended the 2015 League of Arizona Cities and Towns
conference in Tucson, where (2) she met Mr. Shooter at an “after-hours” event. When she greeted
him, he proceeded to hug her and grabbed her butt. She told the Arizona Capitol Times that she
pushed him back and pu%led away. When she went to tell her friends happened, she stated
that Mr. Shooter began mocking her.

We were unable to identify the person who made these allegations and, thus, could not confirm
their veracity. Nonetheless, we asked Mr. Shooter whether he remembered this incident, but he
did not. He stated that he likely hugged this unknown person, but denied that he would have
hugged her in a “creepy way” or grabbed her butt.

We found no credible evidence to support these allegations and, thus, cannot conclude this
incident even occurred.
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11,  THE ALLEGED INCIDENT AT THE PHOENIX PUBLIC MARKET.

In a November 8, 2017 Arizona Capitol Times article, two unidentified female lobbyists
alleged that Mr. Shooter made inappropriate sexual comments to them at the Phoenix Public
Market during an education event. The article describes Mr. Shooter’s comments as “extreme and
sexual in nature”, but does not detail any specifics. Geoff Esposito, however, was quoted in that
article as corroborating the allegations,

(a)  GEOFF ESPOSITO’S OBSERVATIONS, AND RECOUNTING OF WHAT HE
Was Toip, By SOMEONE ELSE, ALLEGEDLY HAPPENED.

We were unable to identify the two lobbyists referenced in the Arizona Capitol Times article,
and they did not reach out to us.

‘We began our investigation into these allegations by speaking with Geoff Esposito, who was
quoted in the article concerning these allegations.

Mr. Esposito recalled that sometime during the 2017 session, likely near the beginning of it,

he was at the Phoenix Public Market on a Thursday for a regular happy hour hosted by an
educational organization. He was sitting in the outdoor bar area near the window that opens into
the restaurant, From his viewpoint, he could see two young, female lobbyists inside the restaurant
speaking with Mr. Shooter, He could not hear their conversation and did not observe any
inappropriate touching. He also noted that around this same time, he was engaged in a
conversation with his friends and, thus, his attention was directed more toward his own
conversation.

M, Esposito then began receiving text messa%:,s from one of the lobbyists, which said things
like “SOS”, This prompted Mr. Esposito to enter the restaurant, He attempted to interrupt the two
lobbyists’ conversation with Mr. Shooter by introducing himselfto Mr. Shooter. Mr. Esposito had
never met Mr, Shooter before this event.

When Mr. Esposito approached, Mr. Shooter allegedly pressed his palm in the center of Mr.
Esposito’s chest, pushed Mr. Esposito away (physically moving Mr. Esposito) and said, “I’m
working on something here, buddy.” Mr. Esposito then stepped back into the talking circle and
turned his back fo Mr. Shooter, attempting to exclude Mr. Shooter from the conversation. As Mr.
Esposito began engaging the lobbyists in conversation, Mr, Shooter almost immediately walked
away.

Mr. Esposito provided us with a secondhand account of Mr. Shooter’s alleged remarks as
conveyed by those to whom they were alle%edly directed, but Mr. Esposito made it clear that he
m:lhg\};e personal knowledge of any of the conversation between Mr. Shooter and the two

e lobbyists.

We asked Mr. Esposito to provide us the names and contact information of the two female
lobbyists. M. Esposito would not do so. We asked him to reach out to them, and ask if they
would bewillini:tos eak with us. He agreed to do so, We followed up with him after the meeting
and he told us two female lobbyists would not speak with us. We understand from Mr.
Esposito that the anonymous lobbyists, who are in their twenties, are afmid to come forward
because they fear this investigation is a witch hunt, fear nobody will believe the story, and fear
their careers could be compromised.

(b) MR, SHOOTER’S RESPONSE.

Mr. Shooter did not remember any details of this event, but recalled attending an event at the
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Phoenix Public Market. He does not normally go there, and he could not recall the purpose of the
event. He believed that he was the lone Republican at the event he attended. When asked whether
he made sexual comments to anyone at the event, he adamantly denied doing so.

(©) . CONCLUSION.

We cannot conclude that Mr. Shooter made sexually charged comments to two unidentified

female lobbyists at the Phoenix Public Market, as alleged in the Arizom& %égitg Times article,
because we have no information, other than hearsay, that the incident occ R

As we noted in the beginning of this Report, our investigation was never intended to be--and
was not--a fishing expedition. We typically would not Eursue the investigation of witness accounts
without first having a complainant, i.e., a person with firsthand knowledge of the alleged incident.
In this instance, however, we interviewed Mr. Esposito: (1) for his firsthand account of Mr.
Shooter’s behavior toward Mr. Esposito; and (2) to request that he inform the two unnamed
lobbyists that we would need to interview them before we could consider whether their allegations
constituted a violation under the Policy.”™ in, Mr. Esposito informed us that he had relayed
our message to the unidentified lobbyists, but they never contacted us, and we were never provided
with their contact information. Thus, regardless of how credible we find Mr. Esposito, because
nobody with firsthand knowledge of the alleged incident has come forward, we cannot conclude
there is any credible first-hand evidence that this incident oceurred.

Similarly, even assuming that we find Mr. Esposito entirely credible, under the facts available
to us, we cannot conclude that his allegation that Mr. Shooter p:ﬁ'sical!y pushed Mr, Esposito
violated the Policy. First, we have no evidence corroborating the alleged pushing, and that alone
gives us pause, because it appears that the on}g people who could provide that information are the
anonymous lobbyists who refuse to speak with us. Second, and in any event, without more, there
is no evidence that the alleged ing--while highliya inappropriate for anyone (especially a
legislator) and improper-—occmetl in a manner that violates the Policy.

78 Although M. Shooter could have admitted to the allegations, we woul& still be unable to confirm
that his actions were subjectively unwelcome without speaking with the complainants directly.
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12. MR, SHOOTER’S ALLEGATIONS AGAINST Ms. UGENTI-RITA, MADE IN THE
MEDIA, AFTER SHE WENT PUBLIC WITH HER ALLEGATIONS,

(8 MR. SHOOTER’S ALLEGATIONS.

After Ms, Ugenti-Rita came forward with her public allegations against Mr. Shooter, he made
a statement to 3TV on Tuesday, November 7, 2017, apologizing in response to her allegations and
stating he “apparently said things that were insensitive and not taken well.™™ Later that ni
after learning of Ms. Ugenti-Rita’s specific allegations, Mr. Shooter issued the following
statement:

“Earlier today I was told that Ms. Ugenti was upset by some comments I made, but I
wasn’t given any details on what she had accused me of sayinti I responded that if 1
had said the wrong things I was sorry and that I would tatk with her. Since then, I've
actually seen the text of Ms. Ugenti’s accusations and I absolutely withdraw my
?’:rl:gy. I’ve been happily married for 41 years, I’ve never cheated on my wife, and

isn’t a woman on this planet I would leave my wife for. Michelle and I got along
well when we were both first elected, as we shared a similar irreverent sense of humor,
were both conservatives, etc. But that’s all. :

The trouble with Ms. Ugenti stems from my publicly voiced disapproval over how she
has conducted herself personally, with and later with legislation. While virtually
every member of the legislature just whispered disapprovingly at Ms. Ugenti’s conduct,
1 actually said things out loud. I was particularly critical of her carrying on a very
public affair with House staff, specifically the House Speaker’s Chief of Staff. I kaew
Frank, Michelle’s husband and the father of her kids, and I thought it was a lousy thing
to do. In fact, I complained about it to the Speaker at the time. Obviously, she didn’t
want my advice or opinion and she continued the affair until it destroyed her
marriage. To say that we didn’t get along after that time would be an understatement,
Later I took offense to the way she screwed with really good bills, like being the only
Re;;ublican t;) vote no on a Blue Lives Matter bill to better protect the police from
violent assault.

I can’t speak to anything anyone else did or didn’t do, but Ms. Ugenti is the only
member of the Legislature to make masturbation jokes to a fellow member (and pastor)
during a committee hearing, and to my knowledge she is the only member of the
Legislature to carry on a very public affair with a subordinate.

Ms. Ugenti is lying about me and I have asked Speaker Mesnard to have the entire
matter investigated by the House Ethics Committee / Counsel.

At the &gnclusion of their work, 1 will consider taking further legal action in this
matter.”

Mr. Shooter’s public statement raised two possible allegations concerning Ms. Ugenti-Rita’s
violation of the Policy: (1) an alleged extramatital affair; and (2) Ms. Ugenti-Rita’s statement to
another Representative, during a House Government Commitiee session, concerning masturbation.

” http:/fwww.azfamily.com/story/36788791/powerful-lawmaker-accused-of-sexual-harassment-
at-az-state-capitol.
0
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Consistent with the Policy, we interviewed Mr. Shooter about his allegations.®!

We asked Mr. Shooter about his personal knowledge of either of these incidenis and how these
incidents made him feel,

First, though not necessarily dispositive, Mr. Shooter did not have firsthand knowledge of
either of the incidents. Neither Ms. Ugenti-Rita, nor the former staff member involved in the
alleged affair, ever told Mr. Shooter that they had any kind of personal relationship, and he did not
witness interactions conclusively evidencing any extramarital affair. Mr. Shooter also
acknowledged that he did not know Frank Ugenti, but recalled seeing him once on the mall at the
Capitol, despite his statement to 3TV. Similarly, Mr. Shooter was not in attendance at the 2012
committee meeting in which Ms. Ugenfi-Rita made her comment, nor was he watching the
comment contemporancously when it was made.

Second, regardless of Mr, Shooter’s firsthand knowledge, he made clear to us that he did not
feel offended, ed, or uncomfortable by either of the foregoing allegations. Neither incident
was directed at him, or occured in his presence. '

() CONCLUSION.

Our appreach to this investigation has been pointed and focused on allegations supported by
persons with firsthand knowledge. In instances where allegetions are made, but through hearsay
and without corroboration by persons with firsthand knowledge, we could not conclude that they
occurred or that they violated the Policy.

Under certain circumstances, we are sure that acts between separate parties, neither of whom
lodge a complaint under the Policy, may constitute a violation of the Policy vis-a-vis a third person.
Howevet, this is not such a circumstance. Mr. Shooter readily acknowledged that he did not
witness either of the allegations, nor feel that the conduct was harassing or otherwise
discriminatary toward him on the basis of a protected class, such as his sex. His reason for making
these statements appeared to align more with his objective of challenging Ms. Ugenti-Rita’s
credibility (that she was offended by certain alleged conduct). In the end, with regard to Mz.
Shooter’s public allegations against Ms, Ugenti-Rita, (1) he lacked firsthand knowledge, (2) he
did not feel offended, uncomfortable, or otherwise harassed by the her alleged conduct, and (3) no
gersons with firsthand knowledge and a plausible claim of discrimination or harassment came
ﬂ;o:ward.w complain of a violation of the Policy regarding the incidents Mr. Shooter identified in

Accordingly, under the facts as presented to us, we find that there is no credible evidence that
Ms, Ugenti-Rita violated the Policy.

8 We corroborated that Ms. Ugenti-Rita made this statement, as stated in Section V.1(a). No
other complainants came forward concerning this statement.
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13, ALLEGATIONS THAT - ENGAGED IN, OR FACILITATED
UNWELCOME HARASSING AND OFFENSIVE COMMUNICATIONS.

During the course of our investigation, multiple third parties, and Mr. Shooter, brought to our
attention that Interviewee 2 and Interviewee 3 may have information concerning muitiple
violations of the Policy by Ms. Ugenti-Rita.

We approached these allegations in the same manner as those levied by third parties against
Mr. Shooter. We reached out to Interviewee 2 and Interviewee 3, the persons we understood to
have personal knowledge of the alleged jncidents, to determine whether they would pasticipate in
an inferview with us. They both did so0.3

@) THE ALLEGED UNWELCOME HARASSING AND OFFENSIVE
COMMUNICATIONS.

Interviewee 2 and Interviewee 3 described to us three specific incidents involving Brian
Townsend and possibly Ms. Ugenti-Rita,*® The conduct involved unsolicited, sexually explicit
communijcations from Mr, Townsend, possibly with Ms. Ugenti-Rita’s knowledge and
participation. We have no doubt that the unsolicited, unwelcome, and harassing contact occurred
and would qualify as a violation of the Policy, leaving the only aﬂue:ation being whether and the
extent to which Ms. Ugenti-Rita participated in, or knew of, the alleged misconduct.

(b)  Ms. UGENTI-RITA’S RESPONSE.

Ms. Ugenti-Rita uivocally denied any knowledge of, or involvement in, the conduct. We
found her testimony in this regard credible, She was visibly distraught, briefly lost the composure
and confidence she had generally displayed during our interactions with her, expressed genuine
surprise and shock, and conveyed sincere sympathy for Interviewee 2.3

(©) MR. TOWNSEND’S RESPONSE.

Mr. Townsend corroborated Ms. Ugenti-Rita’s denial of involvement or knowledge, taking
complete ownership for the alleged conduct and explaining that he acted in this manner to hurt and
humiliate her. While we noted his lack of credibility in connection with other matters, we observed
a visceral reaction from him when confronted with these allegations. Mr. Townsend immediately
became emotionsl, expressing that he knew the discovery of his actions would be the “death knell®
in his career and relationship with Ms. Ugenti-Rita. Although he attempted to calm himself several
times, he would become wrought with emotion time and again as we pressed him further for
answers and explanations concerning the allegations and Ms. Ugenti-Rita’s potential involvement,
He would cry at times and appeared to tremble throughout the discussion of this topic. His answers
and recollection were consistent throughout and consistent with the information we had already

© If Interviewee 2 and Interviewee 3 had chosen not to participate in these interviews, we likely
would have reached the same conclusion as we did in other similar scenatios--which we wete
unable to conclude the event happened, because of a lack of credible evidence.

% Both individuals also conveyed a fourth incident to us, which we have concluded is immaterial
to our ultimate conclusion.

8 Before finalizing this Report, we reached out to Interviewes 2 to inform the Interviewee of Ms.
Ugenti-Rita’s denial of involvement to provide Interviewee 2 with an opportunity to respond.
%zerviewee 2 did not deny that Ms. Ugenti-Rita may not have been involved and “hoped” that was

case,
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obtained.

(d) CONCLUSION.

While we conclude the foregoing incidents occurred, we found no independent, credible
evidence that Ms, Ugenti-Rita was involved in, or even knew of, those incidents, To the contrary,
the independent, credible evidence supports only a finding that Mr. Townsend acted alone and
without Ms. Ugenti-Rita’s knowledge or parficipation when committiniethe egregious and
potentially unlawful acts at issue. Thus, we conclude that, with regard to these atlegations, Ms.

Ugenti-Rita did not violate the Policy.

74

DS 00191

APP 110



V. SUMMARY.,

As we stated at the beginning of this Report, our sole function was to investigate allegations
reported to us that appeared to be supporied by someone with personal knowledge of the alleged
misconduct, or other verifiable evidence. We were not tasked with providing any recommendation
to the House about how to address those allegation that we found credible and in violation of the
Policy. After conducting dozens of interviews, ofien several hours in length, and reviewing all
evidence offered to us, our investigation led us to the following findings:

L. There is credible evidence that Mr. Shooter has violated the Policy. His repeated pervasive
conduct has created a hostile working environment for his colleagues and those with business
before the Legislature. Although we could not conclude that alf of the allegations made against
Mr. Shooter occurred, or if they did, also violated the Policy, there remain several credible
allegations evidencing that Mr. Shooter has en&ged in a pattern of unwelcome and hostile conduct
foward other Members of the Legislature and those who have business at the Capitol. That
of conduct has accurred from the time he was first elected to the Senate to as recently as 2017; and

. 2. While we investigated multiple allegations against Ms, Ugenti-Rita, we could not conclude
that there is any independent, credible evidence that Ms. Ugenti-Rita personally engaged in, or
otherwise participated in, conduct that violated the House's Policy.%*

Respectfully submitted this 244> _day of January, 2018.

% We note that the investigation and final Report would not have been f;)ossible without the support
of (1) the House and its many employees, (2) the trust of, guidance from, and collaboration with
the House’s bipartisan special investigation team, and (3) the cooperation of all interviewees,
including those who are not identified m in this Report.
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EXHIBIT 2
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Point of personal privilege:

Our legislative community is currently going through an intense period of self-evaluation on the
topic of how we treat each other, where we have been failing to do things right, and how we need

to do things better,

My own involvement in all of this has been greatly magnified as a result of a complaint that was
filed against me for reasons that I believe are largely unrelated to the complaint itself,

But that complaint was followed by a number of additional complaints, the majority of which
were sincere and which exposed me to the knowledge that my actions were not always received
as intended, and that worse still, they caused genuine discomfort or pain.

At first, my response was largely defensive, borne of frustration at a few complaints that were
not true or were made for a personal or political vendetta,

But it woukd be a mistake to treat each and every complaint the same, if I failed to learn from
legitimate complaints, and if I failed to recognize and apologize for those actions that caused

damage or hurt.

We, as a larger Capitol community, cannot begin to heal until those of us who have made
mistakes begin the process ourselves. For me, that means learning and changing, so I stand
before you today because it is my desire that we now begin to heal.

The healing won’t start in earnest, at least with respect to the people whom I have hurt, without
me recognizing that comments I have made in jest, over the past seven years, were not received
in the spirit in which they were intended. Quite the contrary, Some were jarring, insensitive, and

demeaning,
1 don’t need to wait for an investigative repoit to know that.

In the past, when I've told a joke that landed badly and realized it, I have always apologized. My
purpose is always to entertain and to get people smiling and laughing, and that has been my style
as a farmer and a legislator, But when someone reacts badiy or tells me I’ve hurt their feelings I

feel terrible and try to immediately remedy it.

It has been hard to sit on my hands during this political and legal process and not acknowledge
that I care. I want to get it right and I want to make it right.

I was beyond embarrassed to hear that what I thought were welcomed and well-intentioned hugs
were perceived as creepy and lecherous, I didn’t know, As soon as I did know, 1 have been — and

am, S0 SOrty,
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1 will confess that there were times that, when hearing that I had offended someone with a
boorish comment or that- what 1 intended as a simple hug turned into someone beleving that I
had crossed some line, I was sorvy but, Talso reacted defensively and thought to myseif that
some people are just too sensitive.

It has taken me time to understand, that - I - have been insensitive, and it is unfair to expect
everyone to react fo things the way I might react. IfI’m going to be a comedian, I have to
understand and be sensitive to my audience, not blame them when my jokes fall flat.

I now know that comments intended to be hospitable, harmlessly flirtatious or outrageous —and
above all intended fo be humorous, weren’t at all humorous and caused others to believe I did not
value who they are as individuals, I've taken all of this very hard because those who know me
well, know that under all of the clowning ~ the schtick I put on— I care a great deal.

Nor was this reaction limited to how iwomen reacted to my behavior. During this investigative
process, I learned that I not only offended women; one complaint was even from a man!

1learned that a crass and offensive comment I made in jest at an after-hours event to a legislative
candidate-- in response to a political prediction-- was perceived as sexual harassment which 1
never would have imagined. My sarcastic response related to buggery. Repeating my responss
now, during the day, in frant of my colleagues, including women, is evidence enough that I
should have never said it. I¢’s a little rough. This candidate interpreted my remarks as serious,
not sarcestic, for which T am embarrassed and deeply regretful. I look forward to apologizing
personally,

It is important that you atl know that while my actions have unintentionally offended some, I

. have never attempted to kiss anyone, made obscene gestures at a woman, nor sought a tryst or
sexual relationship. It may seem inconsistent with my attempts at humor, but I have lived my life
as someone who absolutely reveres and respects women. 1have been blessed to be married for
41 years to an incredible woman, to whom I have remained devoted.

I was brought up to be a gentleman who will hold the door, pull out the chair, stand when a
woman leaves the table or lend her my jacket when she is cold.

However, I now am acutely aware that not everyone understood my attempts at humor and
resented that 1 did not show the respect and value each individual deserves. That is one of the

things that bothers me the most, '

I .am sorry for the disteaction and strain that this matter and the subsequent investigation have
caused all of you, That was not my intent when I asked for the Investigation. I don't want to go
one more day without apologizing and honoring all of you by not only saying I'm sorry, but by
doing better. This has been a painful process for all, Hopefully to those I hurt, you feel
empowered for speaking up. Your courage has aiready had a profound impact on the way I relate
fo others. 1 am sorry.
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1 also want to tell all of you that 1 am still your friend and I still want to hear from you. 1
especially want to hear if I'm doing something wrong. I wish that the people who came forward
months or years later had said something immediately at the time so that I could have apologized
and made improvements right away. But, I understand why they didn’t. I hope that while I strive
to be better, you all help me along the way if you see things I can improve. It is time to repair
and begin to heal. I want to get this right.

Tt can be tough to teach otd dogs new tricks, but this old dog can and will do better. I took
forward to personally listening and expressing my remotse once the investigation is over - o the
extent those [ have offended are interested. 1am sorry.

‘Thank you,

DS 00199

APP 118



© 0O N oo o b~ wWw DN P

N DD DD DD DD DD P PR R R R, R, R
o N o o A W N P O © 00N O oA w N+ O

Case 2:19-cv-01671-DWL Document 29 Filed 06/07/19 Page 1 of 14

WO
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Donald M. Shooter, No. CV-19-01671-PHX-DWL
Plaintiff, ORDER
V.

State of Arizona, et al.,

Defendants.

Pending before the Court are motions to dismiss by Defendants Kirk Adams
(“Adams”) (Doc. 12), J.D. Mesnard (“Mesnard”) (Doc. 16), and the State of Arizona (*“the
State”) (Docs. 13, 21).! For the reasons that follow, the Court will grant these motions
with respect to Plaintiff Don Shooter’s (“Shooter”) § 1983 claim and will remand Shooter’s
remaining state-law claims to state court.

BACKGROUND

l. Factual Background

On February 1, 2018, the Arizona House of Representatives voted 56-3 to expel one
of its members, Shooter, following the release of a report addressing allegations of sexual
harassment and other inappropriate conduct by him. In this lawsuit, Shooter contends his
expulsion was the result of a conspiracy between the Speaker of the Arizona House of

Representatives (Mesnard), the Arizona Governor’s Chief of Staff (Adams), the State, and

L Adams, Mesnard, and the State will be referred to collectively in this order as
“Defendants.”
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certain non-parties to suppress his attempts to expose corruption in the State’s use of no-
bid contracts. The facts alleged by Shooter, which the Court assumes to be true for
purposes of the pending motions, are as follows.

Shooter alleges he “began to discover questionable practices related to State
expenditures on technology” when he was the Chairman of the Senate Appropriations
Committee. (Doc. 1-3 at 7 1 6.)*> Shooter further alleges he “found a concerted effort at
the Department of Administration to direct work to specific, high priced, out-of-state
companies by avoiding competition at the expense of Arizona workers and employers, and
to the detriment of Arizona taxpayers.” (Id.at9 {17.)

To combat this purportedly shady dealing, Shooter introduced SB 1434—Ilegislation
that would address these concerns. (ld. at 10 {1 19-20.) The bill, however, was vetoed.
(Id. at 10 1 23.) Shooter pressed forward, reintroducing the bill in the next session. (ld. at
11 1 24.) Representatives from the Governor’s Office informed him the bill would once
again be vetoed. (Id.) Nevertheless, Shooter continued his efforts to get the bill passed.
(1d. 127.)

Shooter alleges his efforts coincided with harassment by Defendants. For example,
Shooter contends he was “surveilled and followed by a private investigator.” (Id. § 29.)
Also, each time Shooter would voice objections to Adams, who was the Governor’s Chief
of Staff, “a local television reporter would show up at the legislature with a camera man
and aggressively follow and film Mr. Shooter, then run a story derisive of Mr. Shooter.”
(Id. at 12 7 32.)

On November 1, 2017, Shooter told Adams “that he planned to use his subpoena
power, granted to him as Chair of the House Appropriations Committee, to gain additional
insight into the irregularities in the procurement process at the start of the next legislative
session unless there was some movement to address the continued improper use of

expensive, no bid contracts.” (Id. at 13-14  41.) In an effort to dissuade Shooter from

2 Shooter began serving in the Arizona Senate in 2010 and switched to the Arizona
House of Representatives in 2016.
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these plans, Adams is alleged to have directed Representative Michelle Ugenti-Rita
(“Ugenti-Rita”) “to misconstrue[ ] [her] past friendship with . . . Shooter, as the basis for
allegations of past sexual harassment by . . . Shooter.” (Id. at 16 {{ 55, 57.) Ugenti-Rita
made these statements in a media interview on November 7, 2017. (Id. §54.)

After Ugenti-Rita’s interview, the Speaker of the House of Representatives—
Mesnard—is alleged to have “began the process, in coordination with Adams and another
member of the Governor’s Office, of inhibiting and discrediting . . . Shooter.” (Id. { 58.)
Among other things, Mesnard pressured Shooter to resign. (Id. 1 60.)

Shooter didn’t resign, instead asking for a complete investigation into the
allegations against him. (Id. at 17 § 62.) Shooter also asked the House to investigate
allegations against Ugenti-Rita. (Id. 1 63.) In response, Mesnard appointed “a hand-
selected committee of his staff to investigate the allegations” against Shooter and Ugenti-
Rita. (Id. at 18 { 68, italics in complaint.) Then, the hand-selected committee hired the
law firm of Sherman & Howard to conduct the investigation into Shooter and Ugenti-Rita.
(Id. at 19 §72.) This, Shooter alleges, was “the first time in the Arizona Legislature’s
history” that a “special investigation team” was appointed, rather than an Ethics or Special
Committee being convened. (Id.at 27 1 120.)

Shooter alleges that Mesnard gave preferential treatment to Ugenti-Rita throughout
the investigation. For example, Mesnard suspended Shooter from his position as Chairman
of the House Appropriations Committee (id. at 18 { 69) but didn’t suspend Ugenti-Rita
from her position as Chair of the House Ways and Means Committee (id. at 19  76).
Additionally, Mesnard repeatedly asked Shooter to resign but didn’t ask Ugenti-Rita to
resign. (Id. at 19-20 §{ 77-78.) Further, Mesnard agreed to pay a portion of the attorneys’
fees incurred by Shooter, Ugenti-Rita, and Representative Rebecca Rios (“Rios”) resulting
from ethics investigations® but “immediately requested . . . Shooter not accept the offer.”

(Id. at 20-21 11 82, 83.) Mesnard also paid Ugenti-Rita’s attorney twenty-five percent

3 An ethics comf:))laint had been filed against Rios, making her the third legislator
under investigation. (Doc. 1-3 at 20-21 § 82.)

-3-
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more than he paid Shooter’s or Rios’s attorneys. (Id. at 21 § 84.) Finally, Mesnard
unilaterally created a *“zero-tolerance” policy related to sexual harassment, which he
applied to Shooter but not to Ugenti-Rita or Rios. (Id. at 22 1 92.)

Sherman & Howard ultimately issued a report determining that some of the
allegations against Shooter were true. (Id. at 32 § 136.) In contrast, the report concluded
there was “no credible evidence” that Ugenti-Rita had “violated the Policy.” (ld. § 137.)
Sixty-five of the seventy-five pages were dedicated to the investigation of the allegations
against Shooter, while only one-and-a-half pages concerned the allegations against Ugenti-
Rita. (1d. 1135, 137.) Also, the report released to the public omitted “evidence of sexual
misconduct by Ugenti-Rita [that] was far more egregious than any allegation against . . .
Shooter,” yet Ugenti-Rita was never disciplined. (Id. at 32-33 {1 139, 141.)

Four days after the report was disseminated to House members, the House voted to
expel Shooter. (Id. at 28-29 1 123.) Shooter had been told “he was entitled to five days to
provide a written response to the investigative report,” so the accelerated vote meant he
wasn’t given “the opportunity to meaningfully defend himself in a hearing before his
peers.” (Id.)

Shooter alleges that each of the actions by Mesnard and Adams was “undertaken to
prevent . . . Shooter from issuing subpoenas and thereby making evident, high-level
corruption.” (Id. at 31 1 134.)

1. Procedural Background

On January 29, 2019, Shooter filed this lawsuit in the Maricopa County Superior
Court. (Doc. 1-3 at 5-46.) The complaint asserts four causes of action: (1) violation of
Shooter’s due process and equal protection rights, asserted through 42 U.S.C. § 1983; (2)
defamation and aiding and abetting, and conspiracy to commit defamation; (3) false light
invasion of privacy and aiding and abetting, and conspiracy to commit false light invasion

of privacy; and (4) wrongful termination. (Id. at 42-45.)*

4 The spouses of Adams and Mesnard are named as defendants in the complaint for
the sole purpose of preserving claims against their respective marital communities.

-4 -
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On March 11, 2019, Adams removed the case to this Court with the consent of the
State. (Doc. 1.)

On March 18, 2019, Adams filed a motion to dismiss for failure to state a claim.
(Doc. 12))

On March 18, 2019, the State joined the motion filed by Adams. (Doc. 13.)

On March 29, 2019, Mesnard filed a motion to dismiss for failure to state a claim.
(Doc. 16.)

On April 19, 2019, the State joined the motion filed by Mesnard. (Doc. 21.)

On June 5, 2019, the Court heard oral argument.

LEGAL STANDARD
“[T]o survive a motion to dismiss, a party must allege ‘sufficient factual matter,

accepted as true, to state a claim to relief that is plausible on its face.”” In re Fitness
Holdings Int’l, Inc., 714 F.3d 1141, 1144 (9th Cir. 2013) (quoting Ashcroft v. Igbal, 556
U.S. 662, 678 (2009)). “A claim has facial plausibility when the plaintiff pleads factual
content that allows the court to draw the reasonable inference that the defendant is liable
for the misconduct alleged.” 1d. (quoting Igbal, 556 U.S. at 678). “[A]ll well-pleaded
allegations of material fact in the complaint are accepted as true and are construed in the
light most favorable to the non-moving party.” Id. at 1144-45 (citation omitted). However,
the court need not accept legal conclusions couched as factual allegations. Igbal, 556 U.S.
at 679-80. The court also may dismiss due to “a lack of a cognizable legal theory.” Mollett
v. Netflix, Inc., 795 F.3d 1062, 1065 (9th Cir. 2015) (citation omitted).
DISCUSSION
l. Federal Claim: § 1983 Violation

The complaint asserts only one federal cause of action—a claim under 42 U.S.C.

8§ 1983 premised on the allegation that Defendants, while acting under color of state law,
“deprived Shooter of his rights to due process and equal protection.” (Doc. 1-3 at 42-43
11 179-185.) The complaint explains: “The actions taken to expel . . . Shooter deprived

him of a protected liberty interest . . . . Shooter lost his seat and was defamed at the same
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time. An individual who is terminated by the government has a protected liberty interest
that is compensable if that individual is libeled at the same time.” (Id. at 43 1 184.) The
complaint specifically alleges that Shooter was entitled to the following processes: (1) a
hearing (id. at 39 1 168); (2) the “right to examine his accusers and confront the witnesses
against him” (id. at 38  162); (3) “the protections of the traditional Ethics Committee,”
rather than the special investigation team composed of Mesnard’s staff (id. § 164); and (4)
access to “the complete investigative file including the investigators’ notes describing the
testimony of material witnesses” (id. { 165).°

A. Motions To Dismiss

Adams moves to dismiss Shooter’s § 1983 claim on the following grounds: (1)
Shooter’s challenge to his expulsion from the House raises a nonjusticiable political
question; (2) to the extent Shooter’s complaint challenges any actions taken in the House,
those claims are barred by the doctrine of absolute legislative immunity; (3) Shooter’s
claims are barred by qualified immunity because Shooter hasn’t demonstrated that Adams
violated “a clearly established, particularized constitutional right”; and (4) Shooter hasn’t
plausibly alleged that Adams violated any of Shooter’s rights. (Doc. 12.)

Similarly, Mesnard moves to dismiss Shooter’s § 1983 claim because: (1) Mesnard,
as a legislator, is absolutely immune from suit for damages arising from his official
conduct; (2) Shooter doesn’t state a claim that his due process or equal protection rights
were violated; and (3) to the extent Shooter uses § 1983 to assert state constitutional rights,
§ 1983 isn’t the proper mechanism to do so. (Doc. 16.) Additionally, Mesnard “join[s] in
the arguments of Co-Defendants Kirk and Janae Adam’s Motion to Dismiss.” (lId. at 1.)

The State joins in the arguments presented by Adams and Mesnard (Docs. 13, 21)

and additionally seeks dismissal of the § 1983 claim because the State isn’t a “person”

® In contrast, the complaint doesn’t elaborate on Shooter’s equal protection theory.
Additionally, Shooter focused solely on his due process theory in his response to
Defendants’ motions and at oral argument. Thus, the Court considers his equal protection
claim abandoned. Moreover, Shooter’s overarchin theor)é_ls that he was targeted due to
hIIS efforts to expose wasteful state spending, not due to his membership in a protected
class.
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within the meaning of 8 1983 (Doc. 13 at 2).

B. Analysis

As an initial matter, Shooter’s § 1983 claim against the State must be dismissed.
“Section 1983 provides a cause of action against any ‘person” who, under color of law,
deprives any other person of rights, privileges, or immunities secured by the Constitution
or laws of the United States.” Ulrich v. City & Cty. of San Francisco, 308 F.3d 968, 983
(9th Cir. 2002). The State isn’t a “person” within the meaning of § 1983. Will v. Michigan
Dep’t of State Police, 491 U.S. 58, 64 (1989) (“For the reasons that follow, we reaffirm . . .
that a State is not a person within the meaning of § 1983.”); Hale v. State of Ariz., 993 F.2d
1387, 1398 (9th Cir. 1993) (“[A] state is not ‘person’ within the meaning of § 1983.”);
Jenkins v. Washington, 46 F. Supp. 3d 1110, 1115 (W.D. Wash. 2014) (“[A] state is not a
‘person’ for § 1983 purposes regardless of the nature of relief sought.”).

As for Adams and Mesnard, the Court could possibly find in their favor for several
reasons. However, the clearest and narrowest path forward is qualified immunity.
“Qualified immunity shields federal and state officials from money damages unless a
plaintiff pleads facts showing (1) that the official violated a statutory or constitutional right,
and (2) that the right was ‘clearly established’ at the time of the challenged conduct.”
Ashcroft v. al-Kidd, 563 U.S. 731, 735 (2011). A government official’s conduct violates

1113

“clearly established” law when ““[t]he contours of [a] right [are] sufficiently clear’ that

every ‘reasonable official would have understood that what he is doing violates that right.””
Id. at 741 (citation omitted). Although there need not be a “case directly on point,”
“existing precedent must have placed the statutory or constitutional question beyond
debate.” 1d. In other words, the case law must “have been earlier developed in such a
concrete and factually defined context to make it obvious to all reasonable government
actors, in the defendant’s place, that what he is doing violates federal law.” Shafer v. Cty.
of Santa Barbara, 868 F.3d 1110, 1117 (9th Cir. 2017).

“Once the defense of qualified immunity is raised by the defendant, the plaintiff

bears the burden of showing that the rights allegedly violated were “clearly established.””
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LSO, Ltd. v. Stroh, 205 F.3d 1146, 1157 (9th Cir. 2000). See also Romero v. Kitsap Cty.,
931 F.2d 624, 627 (9th Cir. 1991) (“The plaintiff bears the burden of proof that the right
allegedly violated was clearly established at the time of the alleged misconduct.”) (citation
omitted). “If that burden is satisfied, the defendant must prove that his conduct was
‘reasonable.”” Stroh, 205 F.3d at 1157 (citation omitted).

Here, both Adams and Mesnard have raised qualified immunity as a defense. Thus,
Shooter bears the burden of showing that Defendants violated “clearly established” law.

Shooter utterly fails to carry this burden. Indeed, in response to Adams’s argument
that he didn’t violate “clearly established” law, Shooter merely “incorporate[d] .. . by
reference” the case law cited in a different section of Shooter’s response brief. (Doc. 15 at
11.) Yet those cases were cited by Shooter to address whether a challenge to a legislative
body’s expulsion of a member presents a justiciable controversy. (Id.) The issue of
justiciability is entirely different from the issue of whether, and to what extent, the Due
Process and Equal Protection Clauses of the Fourteenth Amendment apply in this context.

For example, the cross-referenced section of Shooter’s brief cites Sweeney v.
Tucker, 375 A.2d 698 (Pa. 1977). There, Leonard A. Sweeney—a former member of the
Pennsylvania House of Representatives—challenged his expulsion from the House on due
process grounds. Id. at 700. Notably, Sweeney was afforded much less process before his
expulsion than Shooter was afforded here. The Pennsylvania House didn’t, for example,
commission a law firm to conduct an investigation—it simply notified Sweeney by
telegram that his “future status” was in doubt, then held a vote nine days later (which
Sweeney didn’t attend) during which Sweeney’s colleagues voted 176-1 to expel him. Id.
at 700-02. In the ensuing lawsuit, Sweeney contended he possessed a property interest in
his House seat and was deprived of that interest without due process of law. Id. at 712-13.
The defendants, in turn, argued Sweeney’s expulsion wasn’t reviewable under the
Pennsylvania Constitution’s Speech or Debate Clause and the political question doctrine.
Id. at 703. Although the Supreme Court of Pennsylvania rejected those justiciability
arguments, id. at 703-12, it ruled against Sweeney on the merits, id. at 712-13. Specifically,
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the court held: “Even assuming Sweeney’s interest is entitled to procedural protections, we
are convinced that his rights have not been violated . . . . Given the circumscribed nature
of a legislator’s private interest in his elected office and the overriding need for the
Legislature to protect its integrity through the exercise of the expulsion power, it may be
that the requirement of a two-thirds vote to expel itself satisfies procedural due process.”
Id. at 713. Here, the margin of the vote to expel Shooter—56 to 3—easily surpassed a two-
thirds threshold.® It is therefore difficult to understand how Shooter could view Sweeney
as a “clearly established” precedent that would have made it “obvious” to Adams and
Mesnard that the alleged conduct was illegal and unconstitutional. Cf. Shafer, 868 F.3d at
1117.7

Shooter also cites Powell v. McCormick, 395 U.S. 486 (1969). But there, the
Supreme Court merely determined that Adam Clayton Powell, Jr.’s exclusion from the
House of Representatives (not expulsion) presented a justiciable question. Id. at 516-50.
In doing so, the Court made clear that it was not resolving whether Powell’s expulsion
would have withstood constitutional scrutiny (or would have even posed a justiciable
question): “[W]e will not speculate what the result might have been if Powell had been
seated and expulsion proceedings subsequently instituted.” 1d. at 508. Moreover, Powell
didn’t argue that his due process or equal protection rights had been violated—the sole
basis for his challenge was that his exclusion violated Article I, Section 5 of the
Constitution. 1d. at 550. This is the antithesis of the sort of concrete, factually analogous

ruling that is necessary to provide notice for qualified-immunity purposes.®

6 Although Shooter’s complaint doesn’t provide the margin of his expulsion vote, the
Court _magl take judicial notice of this fact. Lee v. City of Los Angeles, 250 F.3d 668, 689
(9tht§:|01j 001) (*[A] court may take judicial notice of “matters of public record.’”) (citation
omitted).

! Additionally, it is unclear whether a decision by a Pennsylvania state court could,
for qualified-immunity purposes, provide adequate notice to Arizona-based state officials
such as Adams and Mesnard. Wilson v. City of Boston, 421 F.3d 45, 56-57_%_15t Cir. 2005)
(when determining whether the law was “clearly established” for qualified-immunity
purposes, courts may consider “Supreme Court precedent,” “federal cases outside our own
circuit,” and “state court decisions of the state wherein the officers operated”) (citations
and internal quotation marks omitted) (emphasis added).

8 Even Powell’s dicta is bad for Shooter. Powell contains language (similar to the
language in Sweeney) suggesting that, in a case involving a true legislative expulsion, the
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Finally, Shooter cites Montoya v. Law Enf’t Merit Sys. Council, 713 P.2d 309 (Ariz.
Ct. App. 1985). There, an officer trainee (Montoya) was discharged from his employment
“following two incidents involving ‘suspicion’ as to his ‘honesty in the removal of certain
monies from the coffee fund.”” 1d. at 309. In the ensuing lawsuit, Montoya argued his due
process rights had been violated. 1d. at 310. On the one hand, the Arizona Court of Appeals
rejected Montoya’s claim that he possessed a property interest in his employment,
concluding that no such interest arose because Montoya was an at-will employee. 1d. On
the other hand, because charges of misconduct were included in Montoya’s personnel file,
the court determined he possessed a cognizable liberty interest: “[T]he combination of
government defamation plus . . . the discharge of a government employee states a liberty
interest claim even if the discharge itself deprives the employee of no property interest
protected by the fifth or fourteenth amendments.” Id. at 310-12. The court ultimately
concluded Montoya was entitled to a post-termination hearing to clear his name but left it
to the trial court to resolve the precise contours of the hearing. Id. at 312.

Montoya doesn’t establish that Shooter’s expulsion violated clearly established law.
Montoya concerned an employee’s termination, not a legislator’s expulsion. Additionally,
Shooter argues the procedures preceding his expulsion were inadequate. Montoya, on the
other hand, concerned the process Montoya should be given to clear his name following
his termination. The court didn’t hold that the process provided to Montoya before his
termination was inadequate. Thus, Shooter’s claims in this lawsuit find no support in

Montoya.®

expulsion would be permissible if preceded by a vote supported by at least two-thirds of
the members of the legislative body. Id. at 548 (“Unquestionably, Congress has an interest
in reservm%lts institutional integrity, but in most cases that interest can be suff!mentgl
safeguarded by the exercise of its power to punish its members for disorderly behavior and,
in extreme cases, to expel a member with the concurrence of two thirds.”). Similarly,
Justice Douglas stated in his concurring opinion in Powell that “if this were an expulsion
case | would think that no justiciable controversy would be presented, the vote of the House
bein It\(/]lvo-thlrds or more.” Id. at 553. Again, such a vote occurred before Shooter was
expelled.

o In the cross-referenced section of his brief, Shooter also cited Mecham v. Gordon,
751 P.2d 957 (Ariz. 1988), Arizona Indep. Redistricting Comm’n v. Brewer, 275 P.3d 1267
(Ariz. 2012), and Baker v. Carr, 369 US 186 (1962). The Court won’t address these cases
In depth because Shooter merely cited them in passing. In short, none of these cases
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Although it “is often beneficial” to begin the qualified-immunity analysis by
addressing whether a statutory or constitutional right has been violated, district courts are
vested with discretion to determine “which of the two prongs of the qualified immunity
analysis should be addressed first in light of the circumstances in the particular case at
hand.” Pearson v. Callahan, 555 U.S. 223, 236 (2009). Additionally, “a longstanding
principle of judicial restraint requires that courts avoid reaching constitutional questions in
advance of the necessity of deciding them.”” Camretav. Greene, 563 U.S. 692, 705 (2011)
(citations omitted). Given these principles, it is unnecessary to decide, under the first prong
of the qualified-immunity test, whether Shooter’s constitutional rights were actually
violated. Instead, Adams and Mesnard are entitled to dismissal under the second prong of
the qualified-immunity test because Shooter hasn’t identified any clearly-established law
supporting his claim.

Notably, when Shooter was asked during oral argument to identify the best, most
factually-analogous case establishing that the expulsion proceedings in this case were
unconstitutional, Shooter demurred and instead urged the Court to consider “the facts”
alleged in the complaint. This is not how qualified immunity works. Cf. Sjurset v. Button,
810 F.3d 609, 615 (9th Cir. 2015) (“If indeed the [defendants] did not violate clearly
established law, then we can determine that qualified immunity is appropriate and may thus
dispose of the case without undertaking an analysis of whether a constitutional violation

occurred in the first instance.”).1

concerned a legislator’s due process rights in an exi:)ulsion proceeding. Moreover, in
Brewer, which involved a challenge to the removal of Chairperson Mathis from the
Arizona Independent Redlstrlctl_ng? ommission, the Arizona Supreme Court declined to
resolve whether this removal “violat[ed] Mathis’s due process rights,” instead limiting its
holding to a determination that the removal effort violated state law—specifically, “Article
4, Part 2, Section 1(10) of the Arizona Constitution.” 275P.3d at 1275, 1278. Accordln?ly,
these cases fail to demonstrate that Defendants violated “clearly established” federal law
in Shooter’s expulsion proceedings.

10 Monserrate v. N.Y. Senate, 599 F.3d 148 (2d Cir. 2010), which Shooter did not cite,
further supports this outcome. Monseratte involved a constitutional challenge to the New
York Senate’s decision to expel a senator who’d been accused of domestic violence. Id. at
152-53. The district court rejected a request for injunctive relief and the Second Circuit
affirmed, holding, inter alia, that the challengers had failed to establish a likelihood of
success on their due process and equal protection claims. Id. at 154. The court reached
this conclusion even though the senator alleged he “was not given copies of the materials
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I. State Claims

Remaining before the Court are Shooter’s state-law claims: Count 2 (defamation);
Count 3 (false light invasion of privacy); and Count 4 (wrongful termination).

In most instances, when “all federal-law claims are eliminated before trial, the
balance of factors to be considered under the pendent jurisdiction doctrine—judicial
economy, convenience, fairness, and comity—will point toward declining to exercise
jurisdiction over the remaining state-law claims.” Carnegie-Mellon Univ. v. Cohill, 484
U.S. 343, 350 n.7 (1988); see also 28 U.S.C. § 1367(c)(3) (“The district courts may decline
to exercise supplemental jurisdiction over a [pendent state-law claim] if . . . the district
court has dismissed all claims over which it has original jurisdiction.”).

Here, although Defendants would prefer for the Court to retain jurisdiction over the
case, and then dismiss the state-law claims against them, so they can clear their names, the
Court concludes the Cohill factors weigh against retaining jurisdiction over the state-law
claims. First, because the case is only a few months old and no trial date has been set, there
will be minimal duplication of effort caused by a remand. Defendants argue the infirmity
of Shooter’s state-law claims is obvious (and, thus, it won’t take many judicial resources
to dispose of those claims), but this misapprehends the nature of the judicial economy
factor. If Defendants are correct about the weakness of the state-law claims, a state-court
judge should be able to quickly address them upon remand, using no more resources than
would be consumed by this Court. See, e.g., Musson Theatrical, Inc. v. Fed. Express Corp.,
89 F.3d 1244, 1255-56 (6th Cir. 1996) (recognizing that “[a]fter a 12(b)(6) dismissal, there
is a strong presumption in favor of dismissing supplemental claims” and explaining this
presumption exists in part because the “same written materials [concerning the state-law

claims] could be submitted to a state judge for his decision, with only minimal rewriting”);

considered by the Select Committee,”” “was not able to cross-examine the two witnesses”

who were interviewed, and most of the “meetlngs of the Select Committee were held in

executive session, closed to the public.” 1d. at 159 (internal quotation marks omitted). If

anything, Monseratte suggests the process preceding Shooter’s expulsion also complied

with due process. At a minimum, Monseratte would not have “ma[d]e it obvious” to

Qggrgsg gnt% M(els,?nard that the process followed in this case “violates federal law.” Shafer,
3da :
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Gregory v. Inc. Village of Ctr. Island, 2016 WL 4033171, *9 (W.D.N.Y. 2016) (granting
12(b)(6) motion to dismiss federal claims but declining to resolve the dismissal arguments
contained in the same motion pertaining to state-law claims and instead remanding those
claims to state court).

Second, it appears the Maricopa County Superior Court is at least as convenient a
forum as this Court. Defendants and their counsel are based in and around Phoenix.

Third, although Defendants may have a legitimate interest in the speedy vindication
of their names and reputation, a countervailing “fairness” consideration is that Shooter filed
this case in Maricopa County Superior Court. It was Adams (with the State’s consent) who
chose to remove it based on federal question jurisdiction. Because there is no longer a
federal question to be considered, Shooter’s choice of forum should be entitled to some
weight. Cf. Carijano v. Occidental Petroleum Corp., 643 F.3d 1216, 1222 (9th Cir. 2011)
(noting “the strong presumption in favor of a domestic plaintiff’s choice of forum”).

Finally, considerations of federalism and comity are best served by allowing the
Arizona state courts to address state-law claims. United Mine Workers of Am. v. Gibbs,
383 U.S. 715, 726 (1966) (“Needless decisions of state law should be avoided both as a
matter of comity and to promote justice between the parties, by procuring for them a surer-
footed reading of applicable law.”); see also Roundtree v. Atl. Dev. & Inv., 2009 WL
2132697, *1-3 (D. Ariz. 2009) (dismissing federal claim and then declining to exercise
supplemental jurisdiction over remaining state-law claims: “The Court is mindful that the
exercise of supplemental jurisdiction may serve the values of judicial economy and
convenience . . . but these values are outweighed by the interests of comity and
federalism.”); Floyd v. Watkins, 2015 WL 5056036, *6 (D. Or. 2015) (“The Court closely
examined the sole federal law claim [under § 1983] and resolved it in favor of Officer
Watkins. State court is a convenient forum for the parties, and declining to exercise
supplemental jurisdiction respects the values of federalism and comity.”). As another court
put it, in a case involving similar procedural circumstances:

While it is true that the case was properly removed to this Court, the federal
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claims which constituted the basis for removal have now been dismissed.
Some of the defendants argue that the Court should decide their several
motions to dismiss prior to remand. But decision of the issues presented by
those defense motions would be dispositive of the state causes of action. The
real question now presented is whether, having dismissed the federal claims,
this Court should proceed, on the basis of its pendent jurisdiction, to decide
the plethora of state law issues contained in the complaint. While the cases
cited by the defendants indicate that this Court has the power to hear and
dispose of the case notwithstanding the dismissal of the federal claims, the
Supreme Court’s message is clear. “[I]f the federal claims are dismissed
before trial, even though not insubstantial in a jurisdictional sense, the state
claims should be dismissed as well.”

McGann v. Mungo, 578 F. Supp. 1413, 1416 (D.S.C. 1982) (citation omitted). Thus, the
Court will decline to exercise jurisdiction over the remaining state-law claims and remand

them to the Maricopa County Superior Court.

Accordingly, IT IS ORDERED that:

(1) Adams’s motion to dismiss (Doc. 12) is granted in part;
(2)  Mesnard’s motion to dismiss (Doc. 16) is granted in part;
(3)  The State’s joinders (Docs. 13, 21) are granted in part;

(4)  Count 1 of the complaint is dismissed with prejudice; and

(5)  The Clerk of Court shall remand this case to the Maricopa County Superior

Court and then terminate this action.

Dated this 7th day of June, 2019.

Ll —

Dominic W. Lanza
United States District Judge
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MINUTE ENTRY GRANTING MOTIONS TO DISMISS

On November 18, 2019, this Court entered a Minute Entry converting the Motions to
Dismiss to a Rule 56 proceeding, based on the inclusion in both Motions to Dismiss of a copy of
the Notice of Claim, which the Court deemed to be an extraneous matter. In that same Minute
Entry, the Court set a status conference for November 25, 2019 to determine if further discovery
or briefing was necessary. At the hearing on November 25, 2019, both Movants withdrew the
Notice of Claim issue from their respective Motions. The Court then re-converted the matter back
to a Rule 12 proceeding, because the extraneous matter was no longer to be considered by the
Court. To allow the parties to file any additional briefing, the Court took this matter under
advisement on December 19, 2019.

The Court has reviewed and considered the Defendants Kirk and Janae Adams’ Motion to
Dismiss, the Response and Reply thereto, Defendants Javan “J.D.” and Holly Mesnard’s Motion
to Dismiss, the Response and Reply thereto, the State of Arizona’s Joinder in the Motions to
Dismiss, and the applicable law.

The Court has also reviewed and considered the following additional briefing, as ordered
by the Court: Plaintiff’s Supplemental Opposition to Defendants’ Motion to Dismiss, the Adams’
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Defendants’ Response thereto, the Mesnard Defendants’ Reply thereto, and the State of Arizona’s
Joinder in the Adams Defendants’ Response and the Mesnard Defendants’ Reply.

The Court has also considered Plaintiff’s Notice of Motion and the attachments thereto, in
which Plaintiff seeks to file an amended complaint as a matter of course under Rule 15(a)(1)(B)
of the Rules of Civil Procedure, the Adams Defendants’ and the Mesnard Defendants’ Response
to Plaintiff’s Notice of Motion, and the State of Arizona’s Joinder in the Adams Defendants’ and
the Mesnard Defendants’ Response to Plaintiff’s Notice of Motion.

The Court finds that oral arguments would not significantly assist the Court in ruling on
the Motions or the Notice of Motion. See Maricopa County Local Rule 3.2(d).

I. Extraneous Matters

As discussed in the November 18, 2019 Minute Entry, both Defendants attached exhibits
to their Motions to Dismiss. In considering a motion to dismiss for failure to state a claim, if the
trial court considers matters outside the pleadings (extraneous matters), it must treat the motion as
a Rule 56 motion for summary judgment, and allow the non-movant a reasonable opportunity to
present all pertinent material in response. Rule 12(d), Ariz. R. Civ. P.; Strategic Development and
Construction, Inc. v. 7" and Roosevelt Partners, LLC, 224 Ariz. 60, 11 (App. 2010). Matters of
public record or matters that are central to a complaint are not considered “extraneous matters.”
Id. at 1113 & 14.

One of Plaintiff’s contentions is that the matter should be re-converted to a Rule 56
proceeding, if the Court determines to consider Exhibit 2 to the Adams’ Motion, the Sherman and
Howard investigation report, based solely on his contention that it is not a public record. The Court
deems Exhibits 1 and 2 to the Adams’ Motion to be 1) public records of the Arizona House of
Representatives and/or 2) central to the Complaint.

Even if Exhibit 2 was not ultimately determined to be a public record, it is clearly central
to the Complaint. The Court of Appeals has stated that when a complaint relies on a document, the
plaintiff is on notice of the contents of the document. Strategic Development and Construction,
Inc. v. 7" and Roosevelt Partners, LLC, 224 Ariz. at 114. In such a case, the application of the rule
converting a 12(b)(6) proceeding to a Rule 56 proceeding is not served when the motion to dismiss
cites a document that is central to the complaint. Id. Because of such notice, the need for a chance
to refute evidence in a Rule 56 proceeding is greatly diminished. Id. Even though the contract had
been attached to the Complaint in the Strategic Development case, the Court of Appeals cited
approvingly to a Third Circuit case that held that Rule 56 treatment was not required when a
12(b)(6) response attached an undisputedly authentic copy of the contract that was the subject of
the complaint, even though the contract was not attached to the complaint. [emphasis added].

Docket Code 019 Form VOOOA Page 2

APP 135



SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CV 2019-050782 12/20/2019

Id. (citing approvingly to Pension Benefit Guaranty Corp. v. White Consolidated Industry, Inc.,
998 F.2d 1192, 119697 (3d Cir. 1993). In the instant case, the investigative report was discussed
front and center in the Complaint, and Exhibit 2 to the Adams’ Motion will be properly considered
by the Court in this Rule 12(b)(6) proceeding.

Exhibit 1 to the Mesnards’ Motion is a public record of the United States District Court
and/or is central to the Complaint. These matters are non-extraneous, and the Court will consider
them. Exhibit 3 to the Adams’ Motion and Exhibit 2 to the Mesnards’ Motion are copies of
Plaintiff’s Notice of Claim, which, while extraneous, have been withdrawn by Defendants. The
Court will not consider those two exhibits for purposes of the 12(b)(6) Motions.

I1. Plaintiff’s Motion to File Amended Complaint as a Matter of Course

Plaintiff seeks to file an amended complaint as a matter of course under Rule 15(a)(1)(B)
of the Rules of Civil procedure. The Court will rule on this motion as a matter of course without
the necessity for a reply to the Motion. The Court finds that Plaintiff is not entitled as a matter of
law to file an amended complaint as a matter of course.

Rule 15(a)(1)(B) allows a party to file an amended complaint no later than 21 days after a
responsive pleading is served, or if a Rule 12(b) motion is filed, no later than the date on which a
response to the motion is due, whichever is earlier. In this case, the responsive pleadings were the
Defendants’ Motions to Dismiss, both of which were filed on September 23, 2019. The Responses
to the Motions to Dismiss were filed on November 1, 2019. Plaintiff did not file a motion for leave
to file an amended complaint as a matter of course within either of the deadlines provided in Rule

15(a)(1)(B).

Plaintiff’s mere request in his Response to be granted leave to file an amended complaint
if the Motions to Dismiss were granted does not suffice to meet the requirements of Rule 15. Aside
from the request contained in the Response, no proposed amended complaint was filed or attached
to Plaintiff’s Response. If the inclusion of such a request without the filing of an amended
complaint was presumed to satisfy the deadlines in Rule 15, then that would swallow the Rule and
render it completely ineffective. The Court will not make such a presumption.

The fact that Plaintiff filed a pleading entitled “supplemental” opposition to the motions to
dismiss on December 11, 2019, does not somehow resurrect the Rule 15 time period. The motion
to amend the complaint as a matter of course is untimely. If Plaintiff wanted to attempt to properly
amend his complaint, he should have abided by the procedures in Rules 15(a)(2) and 7.1(a).

Because there is no pending valid motion to amend the complaint, the Court must proceed
with deciding the Rule 12(b)(6) motions. The end result of this Ruling will grant leave to Plaintiff
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to amend his complaint, such that the filing of a separate motion to amend the complaint will no
longer be necessary. It is also necessary for the Court to rule on the Motions to Dismiss, so that
Plaintiff will be on notice as to what will or will not be allowed to be pled in a proposed amended
complaint.

I11. Rule 8 and Rule 12(b)(6)

As a general policy matter, Rule 12(b)(6) motions are not favored under Arizona law. State
ex rel. Corbin v. Pickrell, 136 Ariz. 589, 594 (1983). The court assumes the truth of plaintiff's
factual allegations when analyzing a complaint for failure to state a claim upon which relief can
be granted. Hogan v. Washington Mutual Bank, N.A., 230 Ariz. 584, {7 (2012). Arizona follows a
notice pleading standard. Coleman v. City of Mesa, 230 Ariz. 352, 356 (2012). Rule 8 of the
Arizona Rules of Civil Procedure provides that a plaintiff must provide a “short and plain statement
of the claim showing that the pleader is entitled to relief.” The purpose of a complaint is to give
the opponent fair notice of the nature and basis of the claim and indicate generally the type of
litigation involved. Cullen v. Auto-Owners Insurance Co., 218 Ariz. 417, 7 (2008).

A motion to dismiss is not a procedure for resolving disputes about the facts or merits of a
case. Coleman v. City of Mesa, 230 Ariz. 352, 146 (2012). Instead, the narrow question presented
by a Rule 12(b)(6) motion is whether facts alleged in a complaint are sufficient to warrant allowing
a plaintiff to attempt to prove his or her case. Id.

However, a complaint that states only legal conclusions, without supporting factual
allegations, does not comply with Rule 8’s notice pleading standard. Cullen v. Auto-Owners
Insurance Co., 218 Ariz. 417, §[7 (2008). A Court cannot accept as true allegations consisting of
conclusions of law, inferences or deductions that are not necessarily implied by well-pleaded facts,
unreasonable inferences or unsupported conclusions from such facts, or legal conclusions alleged
as facts. Jeter v. Mayo Clinic Arizona, 211 Ariz. 386, 389 (App. 2005). Dismissal is permitted only
when a plaintiff would not be entitled to relief under any interpretation of the facts susceptible of
proof. Fidelity Security Life Insurance. Co. v. State Department of Insurance, 191 Ariz. 222, 14
(1998).

IV. Procedural Background
Because Count One of the Complaint alleged a violation of 42 U.S.C. §1983, Defendants
Adams and Mesnard removed the case to federal court on March 11, 2019 based on federal
question jurisdiction. On motions to dismiss, the United States District Court in CV-19-01671-

PHX-DWL, entered a ruling on June 11, 2019, dismissing Count One, and remanding the case to
the Arizona Superior Court, because the remaining Counts were based solely on State law.
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V. Plaintiff’s Complaint

Plaintiff’s Complaint alleged four causes of action. As discussed above, Count One was
dismissed in federal court.

Count Two alleged Defamation, and Aiding and Abetting, and Conspiracy to Commit
Defamation. Count Three alleged False Light Invasion of Privacy, and Aiding and Abetting, and
Conspiracy to Commit False Light Invasion of Privacy. Count Four alleged Wrongful
Termination.

The District Court’s recitation of the factual allegations of the Complaint was thorough.
Rather than repeat those factual allegations, the Court incorporates herein the section entitled
“Factual Background” in the District Court’s Order of June 11, 2019, which is attached as Exhibit
1 to the Mesnards’ Motion to Dismiss.

The Complaint arises out of a February 1, 2018 vote by the Arizona House of
Representatives expelling Plaintiff from the House for conduct determined to be dishonorable and
unbecoming of one of its members. The House voted 56-3 to expel Plaintiff. None of the parties
dispute that the expulsion vote of Plaintiff was allowed by Art. 4, Part 2, Section 11 of the Arizona
Constitution. Plaintiff’s Complaint does not seek to set aside the expulsion vote.

Rather, Plaintiff is seeking damages against the individual defendants in their individual
capacities and/or as agents for the State of Arizona. Although not listed as a cause of action, the
Complaint’s Prayer also seeks declaratory relief that the individual defendants violated Plaintiff’s
constitutional rights to freedom of speech, equal protection and due process.

VI. Defendants’ Contentions

The Adams Defendants and the Mesnard Defendants joined in each other’s Motion to
Dismiss. The Adams Defendants contended that the Complaint should be dismissed for the
following reasons:

The Complaint violated Rule 8 of the Rules of Civil Procedure;

The Complaint raised non-justiciable political questions as to Plaintiff’s expulsion;
The Complaint failed to state any claim for relief against Defendant Adams; and
Plaintiff is prohibited as a matter of law from asserting a claim of false light invasion
of privacy.

el N =

The Mesnard Defendants contended that the Complaint should be dismissed for the
following reasons:
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1. Mr. Mesnard is immune from a claim of defamation arising out of his acts as Speaker

of the House, and particularly in regard to the creation and publication of the

investigative report;

The Complaint failed to state a claim of defamation against Mr. Mesnard,;

3. Plaintiff is prohibited as a matter of law from asserting a claim of false light invasion
of privacy; and

4. Plaintiff cannot state a claim for wrongful termination

N

VI1I1. Discussion
A. Rule 8 Violation

Defendants basically argue that Rule 8 requires a short and plain statement, and the
Complaint is too long, containing 41 pages and nine exhibits. The Court is aware of the case law
cited by Defendants on this issue, and finds it not to be applicable to this case. That line of cases,
most of which comes from the federal courts, generally finds Rule 8 violations when the
allegations, often lengthy, are confusing, illegible, conflicting or unintelligible. None of those
cases resulted in dismissal simply because of the page length of the complaint. The Complaint
contains factual allegations that certainly put the Defendants on notice of Plaintiff’s alleged
complaints. Whether or not those allegations are sufficient to state a claim for relief is more of a
Rule 12(b)(6) issue than a Rule 8 issue.

The Court finds that the Complaint did not violate Rule 8’s requirement of a “short and
plain statement.”

B. Political Question
Article 3 of the Arizona Constitution provides:

The powers of the government of the state of Arizona shall be divided into three
separate departments, the legislative, the executive, and the judicial; and, except
as provided in this constitution, such departments shall be separate and distinct,
and no one of such departments shall exercise the powers properly belonging to
either of the others.

Under separation-of-powers principles, a non-justiciable political question is presented
when there is “a textually demonstrable constitutional commitment of the issue to a coordinate
political department; or a lack of judicially discoverable and manageable standards for resolving
it.” Arizona Independent Redistricting Commission v. Brewer, 229 Ariz. 347, {17 (2012), quoting
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Nixon v. United States, 506 U.S. 224, 228 (1993).

Art. 4, Part 2, Section 8 of the Arizona Constitution provides: “Each house, when
assembled, shall choose its own officers, judge of the election and qualification of its own
members, and determine its own rules of procedure.”

Art. 4, Part 2, Section 11, hereinafter referred to as the “Expulsion Provision,” reads as
follows: “Each house may punish its members for disorderly behavior, and may, with the
concurrence of two-thirds of its members, expel any member.”

The Arizona Constitution gives the power of expulsion of one of its members to the House
of Representatives and the Senate, whichever is applicable. The Arizona Constitution does not
give the power of expulsion to the judiciary. There are no judicially discoverable and manageable
standards to resolve a House procedure to expel a member. Although stated in the context of an
impeachment proceeding under a different section of the Arizona Constitution, the Arizona
Supreme Court stated that a removal from office is not an act within the judicial power. Mecham
v. Gordon, 156 Ariz. 297, 301-2 (1988). It is clear that Section 11 of the Arizona Constitution
demonstrates a contextual commitment that expelling a member of the House is within the power
of the Legislature, and is not within the power of the Judiciary.

Plaintiff relied on the holding in Brewer, which permitted judicial intervention in the
removal of a member of the Arizona Independent Redistricting Commission by the Governor. That
case is instructive, but after a full reading, does not support Plaintiff’s position. In Brewer, the
Governor had removed a member of the Arizona Independent Redistricting Commission under
Art. 4, Part 2, Section 1(10) of the Constitution. That section allows the Governor, with the consent
of two-thirds of the Senate, to remove a member of the Commission for “substantial neglect of
duty, gross misconduct in office, or inability to discharge the duties of office.” The argument was
made in Brewer that, akin to impeachment, the removal of a commission member was a non-
justiciable political question. The Supreme Court’s analysis and comparison of the impeachment
provision with the commissioner removal provision provides guidance in this case.

The Supreme Court noted that the impeachment provision in the Constitution provided that
the Legislature is entrusted with the sole responsibility to impeach. Brewer, 229 Ariz. 347 at 121.
The Court also held that impeachment has historically been a legislative process, not a judicial
one. Id. at 124. In contrast, the Court found that the Redistricting Commission was created to
separate it from the political process of redistricting. The Court further held that the Governor had
no involvement in the redistricting process, except for his removal power. Id. at §25. For these
reasons, the Supreme Court held that the process under Section 1(10) was not a political question.
The Court held that the grounds for removal in Section 1(10) were subject to legal principles that
provided manageable standards to resolve the dispute. Id. at §27-35.
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The expulsion provision of the Arizona Constitution is akin to the impeachment provision,
rather than the provision on the removal of a redistricting commissioner. The power to expel a
member of the House or Senate has historically been a legislative process. This is strengthened by
the United States Supreme Court’s opinion in Powell v. McCormack, 395 U.S. 486 (1969). In
Powell, Representative Adam Clayton Powell, an African-American, had been duly elected to
Congress, but the U.S. House of Representatives voted by a two-thirds majority to “exclude” him
from membership in the House on the grounds that he was not “qualified” to serve as a
Representative. The House based its decision on Art. I, Section 5, clause 2 of the United States
Constitution, which is the federal expulsion clause. Art. I, Section 5, clause 2 reads, similarly to
the Arizona Constitution, as follows:

Each House may determine the Rules of its Proceedings, punish its Members for
disorderly Behaviour, and, with the Concurrence of two thirds, expel a Member.

Although Plaintiff in the instant case appeared to argue otherwise, the United States
Supreme Court did not appear to question that the House’s power of expulsion for “disorderly
behavior” was a legislative, not a judicial, function. Powell v. McCormack, 395 U.S. at 547-8. The
holding of the case was that the federal expulsion clause did not include the power to “exclude” a
member of the House based on his or her qualifications, because the federal constitution already
contained the sole qualifications to be elected to Congress. Id.

The Complaint contends that the process followed by the Arizona House of
Representatives, or by the House through its Speaker, deprived him of his rights to confront his
accusers and examine the witnesses. However, in analogizing the Arizona Supreme Court’s
rationale regarding the impeachment provision, this Court finds that these rights are not available
in a legislative decision to expel a member under the Arizona Constitution.

In Mecham, the Court held that an impeachment proceeding was not the equivalent of a
criminal trial within the judicial system. Mecham v. Gordon, 156 Ariz. at 301. The Court held that
in an impeachment proceeding, the Senate can impose no greater or lesser penalty than removal,
and it can impose no criminal punishment. Id. at 302. The Mecham Court held that the
constitutional provisions that a person shall not be deprived of life, liberty or property without due
process do not protect the right to hold the office as governor. Id. at 302 (noting that impeachment
does not deprive the governor of life or liberty, or property, because the position of Governor is
not a property right). The Court noted that these are all rights provided to a criminal defendant,
and that an impeachment is not a criminal trial. 1d. at 303.

Because of this, the Supreme Court held that, even if it disagreed with the impeachment
procedures imposed by the Senate, it had no power to require the Senate to adopt rules of criminal
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procedure. Id. Clearly, a person in an impeachment trial may assert his 5" Amendment right to
remain silent in an impeachment trial, but that invocation is based on the protection of his rights
in a criminal trial. Id.

This Court finds that the same reasoning would apply to an expulsion proceeding under the
Arizona Constitution. Under Section 11, the House can do no more than expel a member, and
cannot impose criminal punishment. Therefore, it is clear that the expulsion of Plaintiff from the
Arizona House of Representatives was a legislative decision under the Arizona Constitution, and
any legal challenge to that decision is a non-justiciable political question.

C. Defamation Claim

The Adams Defendants contended that there are no allegations of defamation against Mr.
Adams in the Complaint. The Mesnard Defendants asserted the same, and additionally alleged that
Mr. Mesnard is immune from any civil action based on legislative immunity due to his role as the
Speaker of the House during the relevant time period contained in the Complaint.

A defamation action compensates damage to reputation or good name caused by the
publication of false information. Godbehere v. Phoenix Newspapers, Inc., 162 Ariz. 335, 341
(1989). To be defamatory, a publication must be false and must bring the defamed person into
disrepute, contempt, or ridicule, or must impeach plaintiff’s honesty, integrity, virtue, or
reputation. Id. If the plaintiff is a public official or public figure, or if the matter is a public one,
the plaintiff must prove actual malice to be successful. 1d. at 342. Actual malice requires that the
publisher acted with knowledge of the falseness or with reckless disregard of the truth. Id. at 342-
3 (1989).

1. Kirk Adams

After a thorough review of the Complaint, the Court is unable to find any specific
allegations of defamation against Mr. Adams. There are allegations of tangential activities that
may have been committed by Mr. Adams. The Complaint fails to identify the act or acts of
defamation allegedly committed by Mr. Adams. There are no allegations that Mr. Adams was
involved in the publication of any allegedly defamatory information.

All of the allegations against Mr. Adams amount to nothing more than innuendo,
speculation, irrelevance to the causes of action, or outright guessing. While the Court must accept
the allegations in the Complaint as true, the Court need not do so when the allegations are
unsupported by any well-pled facts to support a cause of action for defamation.

As stated above, a Court cannot accept as true allegations consisting of conclusions of law,
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inferences or deductions that are not necessarily implied by well-pleaded facts, unreasonable
inferences or unsupported conclusions from such facts, or legal conclusions alleged as facts. Jeter
v. Mayo Clinic Arizona, 211 Ariz. 386, 389 (App. 2005).

2. Javan “JD” Mesnard

Similarly, as to Mr. Mesnard, the complaint fails to allege any acts of defamation, except
as discussed below regarding the investigative report. Except for the investigative report, the
allegations that could relate to a defamation claim are as conclusory as those against Mr. Adams,
with no well-pled factual support. Again, the allegations are based on innuendo and speculation.

The only factual allegations that could pertain to a defamation action are in regard to Mr.
Mesnard’s involvement as the Speaker of the House, which largely addressed the investigative
report on Plaintiff, which was conducted by an independent law firm, the issuance of the
investigative report, and the disclosure of the report to the media. Based on the allegations in the
Complaint, such actions are entitled to legislative immunity as a matter of law.

When members of Congress are acting within their legitimate legislative sphere, the Speech
or Debate Clause serves as an absolute bar to criminal prosecution or civil liability. Gravel v.
United States, 408 U.S. 606, 624 (1972). The United States Supreme Court has held that common
law legislative immunity similar to that embodied in the Speech or Debate Clause exists for state
legislators acting in a legislative capacity. Arizona Independent Redistricting Commission v.
Fields, 206 Ariz. 130, 116 (App. 2003). Arizona has codified this common law immunity in its
Constitution. Id. at §29. Therefore, a legislator may invoke the legislative privilege to shield from
inquiry the acts of independent contractors retained by that legislator that would be privileged
legislative conduct if personally performed by the legislator. I1d. at {30.

An absolute legislative privilege applies to legislators performing a legislative function
“although the defamatory matter has no relation to a legitimate object of legislative concern.”
Sanchez v. Coxon, 175 Ariz. 93, 97 (1993) [emphasis in original]. It is the occasion of the speech,
not the content, that provides the privilege. Id.

Further, whether or not a legislator’s decision to take some action may or may not have
had ulterior motives, other than a legislative purpose, that action or decision is protected by
absolute legislative immunity. See Carlos v. Santos, 123 F.3d 61, 66 (2d Cir. 1997). In Carlos, the
Second Circuit held that a consultant’s report initiated upon a legislator’s inquiry had the same
absolute legislative immunity. Id. Additionally, the mere release of a report to the media is a
legitimate legislative activity protected by the Speech or Debate Clause of the U.S. Constitution.
Green v. DeCamp, 612 F.2d 368, 372 (8"" Cir. 1980). Because the U.S. Constitution’s Speech or
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Debate Clause is akin to the same protection in Arizona, the Court finds the Second and Eighth
Circuits’ rulings to be persuasive.

For the foregoing reasons, the Court finds that the cause of action for defamation as to Mr.
Adams and Mr. Mesnard does not state a claim for relief. Based on the allegations in the
Complaint, Plaintiff would not be entitled to relief under a defamation claim under any
interpretation of the facts susceptible to proof. Additionally and alternatively, the cause of action
for defamation against Mr. Mesnard does not state a claim for relief based on his absolute
legislative immunity.

D. False Light Invasion of Privacy

Based on the same conclusory allegations discussed above, Plaintiff has failed to state a
claim for relief as to the tort of false light invasion of privacy. Further, based on the allegations in
the Complaint, Plaintiff is unable to pursue such a claim as a matter of law.

The right of privacy does not exist where the plaintiff is a public officer or public figure,
and the information is of a public nature. Godbehere v. Phoenix Newspapers, Inc., 162 Ariz. 335,
343 (1989). The allegations of the Complaint confirm that Plaintiff was a public official and/or a
public figure during the relevant time period. The issues raised in the Complaint were of a public
nature. Therefore, there can be no false light invasion of privacy action for matters involving
official acts or duties of public officers. Id.

A public official has a right to sue under this tort if the publication presents the public
official’s private life in a false light. Id. In such a case, however, the public official must prove
actual malice to be successful. Id. Actual malice requires that the publisher acted with knowledge
of the falseness or with reckless disregard of the truth. Id. at 342-3 (1989).

Plaintiff’s Responses to the Motions argued that the Complaint alleged privacy invasions
of his private life. The Complaint, however, only pertains to Plaintiff’s role as a Representative
and his alleged acts conducted while he was a legislator. If there were alleged privacy invasions
of his private life, there are insufficient allegations of such that would meet a Rule 12(b)(6)
analysis.

E. Aiding and Abetting

The causes of action against Mr. Adams and Mr. Mesnard for aiding and abetting and
conspiracy to commit defamation and false light invasion of privacy must fail, in light of the
Court’s Ruling that Plaintiff has failed to state a claim for relief for both torts. In a cause of action
for aiding and abetting, the complainant must allege that (1) the primary tortfeasor has committed
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a tort causing injury to the plaintiff; (2) the defendant knew the primary tortfeasor breached a duty;
(3) the defendant substantially assisted or encouraged the primary tortfeasor in the breach; and (4)
a causal relationship exists between the assistance or encouragement and the breach. Security Title
Agency, Inc. v. Pope, 219 Ariz. 480, 144 (App. 2008).

The Complaint failed to state a claim for relief as to either tort, and failed to state a claim
for relief that either Defendant had knowledge of any alleged defamation or invasion of privacy
committed by the other.

F. Wrongful Termination

The Complaint alleges that Plaintiff was wrongfully terminated from his position as a
Representative. All of the cases cited by Plaintiff in support of this claim pertained to wrongful
termination of employees by employers. None of those are applicable to this situation. Neither Mr.
Adams nor Mr. Mesnard was Plaintiff’s employer. Plaintiff was not the employee of either
Defendant. Neither Defendant “terminated” Plaintiff. Plaintiff was expelled from the House by a
vote of 56-3 pursuant to Art. 4, Part 2, Section 11, which vote is considerably higher than the
necessary two-thirds vote for expulsion. The Court has already determined that Plaintiff cannot
challenge the action of the House in expelling him.

As mentioned above, Plaintiff has no “property” interest in his seat in the House of
Representatives. As the Court stated in Mecham, a person does not have a property interest in
public office. Mecham v. Gordon, 156 Ariz. at 302. The Court stated:

[P]ublic offices are public ... trusts, and the nature of the relation of a public
officer to the public is inconsistent with either a property or a contract right. Every
public office is created in the interest and for the benefit of the people, and
belongs to them. The right, it has been said, is not the right of the incumbent to
the place, but of the people to the officer. * * * The incumbent has no vested right
in the office which he holds.

Id., citing to Ahearn v. Bailey, 104 Ariz. 250, 254 (1969).

The Court finds that Plaintiff is not entitled to assert a cause of action for wrongful
termination as a matter of law, based on the allegations in the Complaint.

VII1.Conclusion

For the reasons stated above, the Court finds that the Complaint fails to state a claim for
relief on all of the causes of action contained therein. In his Responses, Plaintiff requested leave
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to amend the Complaint. Defendants objected to the request, arguing that the deficiencies in the
Complaint cannot be amended.

Before the trial court grants a Rule 12(b)(6) motion to dismiss, the non-moving party
should be given an opportunity to amend the complaint if such an amendment cures its defects.
Dube v. Likins, 216 Ariz. 406, 124 (App. 2007); Wigglesworth v. Mauldin, 195 Ariz. 432, 439
(App. 1999). The Court finds that the request contained in the Response is sufficient to properly
make the request, without the need to file a separate motion for leave to amend. Cf. Blumenthal v.
Teets, 155 Ariz. 123, 131 (App. 1997)(trial court did not err by denying plaintiff the opportunity
to amend months after the motion to dismiss had been denied, even though he had requested leave
to amend in a one-sentence request in his response to motion to dismiss). The Court does not know
if an amended complaint will cure any of the defects, but Plaintiff should be given the chance to
do so.

IT IS ORDERED that Plaintiff’s Notice of Motion, seeking the filing of an amended
complaint as a matter of course under Rule 15(a)(1)(B) is denied.

IT IS FURTHER ORDERED that Plaintiff’s request to re-convert this matter to a Rule 56
proceeding is denied.

IT IS FURTHER ORDERED that Defendants’ Motions to Dismiss are granted.

IT IS FURTHER ORDERED that the actual dismissal of this case will be held in abeyance
to allow Plaintiff to file an amended Complaint to attempt to cure the deficiencies in the original
Complaint.

IT IS FURTHER ORDERED that Plaintiff shall file an amended Complaint no later than
January 17, 2020 that attempts to cure the deficiencies in the original Complaint. Failure to file an
amended Complaint by January 20, 2020 will result in a dismissal of this case without further
notice.

IT IS FURTHER ORDERED that Defendants’ time to file an answer or a further
responsive pleading is extended to 20 days after their respective receipts of service of an amended
Complaint.
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Thursday, February 1, 2018
FOR IMMEDIATE RELEASE

Speaker Mesnard Releases Statement on Letter from
Representative Shooter, Announces Expulsion
Resolution

STATE CAPITOL, PHOENIX - Speaker of the House J.D. Mesnard (R-17) today released the
following statement regarding Representative Shooter’s continuation and escalation of his
improper conduct, even after Speaker Mesnard’s warning:

“The outside investigators, who Rep. Shooter praised on Tuesday, have thoroughly
examined every allegation made, including the allegation referenced in Rep. Shooter’s
letter. After addressing issues of privacy and relevancy, they included their findings in the
report.”

“I’ve spoken with the individual referenced by Rep. Shooter, and the individual has stated
that the letter does not reflect the individual’s reaction to the report. Rep. Shooter’s letter
is nothing more than an effort to use the individual as a pawn — despite repeated requests
from the individual’s attorney that Rep. Shooter not do anything to jeopardize the
individual’s anonymity. He’s not standing up for the victim but rather is further
victimizing the individual.”

“Rep. Shooter’s letter represents a clear act of retaliation and intimidation, and yet
another violation of the House’s harassment policy, so I will be moving to expel him from
the House of Representatives immediately.”
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MINUTE ENTRY

MINUTE ENTRY CONVERTING MOTIONS TO DISMISS
TO MOTIONS FOR SUMMARY JUDGMENT

The Court has received Defendants Kirk and Janae Adams’ Motion to Dismiss, and
Defendants Javan “J.D.” and Holly Mesnard’s Motion to Dismiss. For the reasons stated below
and pursuant to Rule 12(d), Ariz. R. Civ. P., the Motions to Dismiss are being converted to
motions for summary judgment.

Both Defendants attached exhibits to their respective Motions to Dismiss. In considering
a motion to dismiss for failure to state a claim, if the trial court considers matters outside the
pleadings (extraneous matters), it must treat the motion as a Rule 56 motion for summary
judgment, and allow the parties a reasonable opportunity to present all pertinent material to the
motion. Rule 12(d), Ariz. R. CIv. P.; Strategic Development and Construction, Inc. v. 7" and
Roosevelt Partners, LLC, 224 Ariz. 60, 11 (App. 2010). Matters of public record or matters that
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are central to a complaint are not considered “extraneous matters.” Strategic Development and
Construction, Inc. at 1113 & 14.

Exhibits 1 and 2 to Adams’ Motion may or may not be considered as public records of
the Arizona House of Representatives. Exhibit 1 to Mesnards’ Motion may or may not be
considered as a public record of the United States District Court. However, the Court finds that
Exhibit 3 to Adams’ Motion and Exhibit 2 to Mesnards’ Motion are copies of Plaintiff’s Notice
of Claim, which Notice is neither a public record nor central to the Complaint. See Jones v.
Cochise County, 218 Ariz. 372, 7 (App. 2008)(affirming the trial court’s conversion of a motion
to dismiss to a motion for summary judgment, because a notice of claim is a document outside
the pleadings).

Referring to documents attached to a complaint are not extraneous matters. Id. at 10.
However, none of the exhibits attached to the Motions were attached to the Complaint.

Because at least one of the exhibits from each Motion, and possibly the other exhibits, are
extraneous matters, the Court believes it is appropriate to convert this matter to a Rule 56
proceeding, and allow the parties a reasonable opportunity to present all pertinent material to the
Motions, pursuant to Rule 12(d).

IT IS ORDERED that Defendants Kirk and Janae Adams’ Motion to Dismiss, and
Defendants Javan “J.D.” and Holly Mesnard’s Motion to Dismiss are converted to Motions for
Summary Judgment.

IT IS FURTHER ORDERED that a telephonic status conference to discuss whether the
parties will request additional time for a reasonable opportunity to present all pertinent material
to the Motions is set on November 25, 2019 at 8:45 a.m. (15 minutes allotted). Counsel for
Defendants Adams shall initiate the telephonic conference by first arranging the presence of all
other counsel on the conference call and by calling this division at: (602) 372-0537 no later than
5 minutes before the scheduled time. The parties and counsel shall not be permitted to
participate in conferences via cell phones or speakerphone.

**Counsel please review the information below**

Becoming familiar with the Court’s requirements is crucial; failure to comply with any of
the requirements can and will delay any resolution to the issue.

Counsel are encouraged to visit Judge Campagnolo’s online profile for information on
the Court’s expectations regarding motion practices and requirements, discovery disputes, and
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hearing/trial procedures at the following website:
http://www.superiorcourt.maricopa.gov/JudicialBiographies/judges/profile.asp?jdqglD=327&jdqg
USID=12118
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