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Petitioners Javan “J.D.” and Holly Mesnard1 (“Mesnard”) petition the 

Supreme Court of Arizona to review the July 13, 2020 decision of the court of 

appeals declining to accept jurisdiction of Mesnard’s Petition for Special Action on 

the issues set forth below. This Petition presents questions of pure law regarding the 

scope of legislative immunity, which is a matter of statewide concern. It also asks 

the Court to resolve a conflict among the appellate divisions on how to treat notice 

of claim letters on a motion to dismiss. Accordingly, it is highly appropriate for the 

this Court to accept this Petition. In compliance with Rule 23(d) of the Rules of Civil 

Appellate Procedure a copy of the superior court’s decision that is the subject of this 

special action accompanies this Petition. (Superior Court’s Ruling dated May 26, 

2020, (the “Order”), APP2 021-036).   

INTRODUCTION 

Real party-in-interest Donald M. Shooter, was expelled from the Arizona 

House of Representatives on February 1, 2018 following the release of an 

investigative report concerning allegations Shooter had engaged in inappropriate 

conduct with other House members, staff and lobbyists. The vote to expel him was 

56-3. Shooter sued the former Speaker of the House, Petitioner J.D. Mesnard, for 

                                           
 
1 Ms. Mesnard is being sued solely in her capacity as spouse of Mr. Mesnard. For 
ease of narrative the petition refers only to Mr. Mesnard.  
2 “APP” refers to the page numbers cited in Petitioner’s Appendix to this Petition 
incorporated with a clickable link. 
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damages arising from his expulsion. Shooter’s original complaint was dismissed by 

the superior court for failure to state a claim for relief. Shooter was granted an 

opportunity to amend his complaint, which he did. (APP145-146). 

Shooter’s Amended Complaint asserted six (6) causes of action, viz. 1) 

Defamation; 2) False Light Invasion of Privacy (abandoned and dismissed with 

prejudice); 3) State Constitutional Denial of Due Process (dismissed with prejudice); 

4) Civil Conspiracy re Defamation; 5) Civil Conspiracy re False Light (abandoned 

and dismissed with prejudice); and 6) Civil Conspiracy re State Constitutional 

Denial of Due Process (dismissed with prejudice). (Amended Complaint (“FAC”), 

APPV23-021-135)  

Mesnard moved to dismiss the Amended Complaint on various grounds 

including legislative immunity. (Mesnard Motion to Dismiss APPV2-136-171). The 

superior court dismissed all the claims against Mesnard except the defamation claim 

and permitted the conspiracy claim based on the defamation claim to go forward as 

against all defendants. (Order at p. 9, APP 029;).  

Mesnard’s special action asked the court of appeals to overturn the portion of 

the Order in which the superior court refused to recognize the legislative immunity 

                                           
 
3 APPV1 and APPV2 refer to Volumes 1 and 2 of relevant records from the case file 
that accompany this Petition but are filed as separate volumes due to file size 
limitation of AZTurbo Court. 
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of Mesnard from the defamation and conspiracy to commit defamation counts of the 

Amended Complaint. The superior court in its order stated that “..it is not as clear 

under Arizona law how far that absolute immunity extends. … without further 

guidance from Arizona appellate courts, this Court is reluctant to extend legislative 

immunity to every act allegedly conducted by Mesnard, simply because of his status 

as the Speaker of the House.” The superior court refused to recognize Mesnard’s 

immunity, not because it found it did not apply, but because it could not tell if it 

applied. The result is effectively the same as finding no immunity. Mesnard asked 

the court of appeals to clarify and confirm the broad scope of legislative immunity 

and its application to the facts alleged in Shooter’s Amended Complaint. He now 

asks the same of this Court.  

The special action also raised privilege to publish as a bar to Shooter’s 

defamation claims based on the Arizona House of Representative’s investigative 

report, and it also raised Arizona’s notice of claim statute as a bar to Shooter’s claims 

based on Mesnard’s press release explaining his decision to move the House to expel 

Shooter. The court of appeals declined jurisdiction.   

Acceptance of this Petition is appropriate. This appeal presents pure questions 

of law. The court of appeals, by refusing to hear Mesnard’s petition, is shearing him 

of his legislative immunity and forcing Mesnard to defend himself in discovery over 

allegations from which he is not subject to account. At a minimum, the court has a 
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duty to state the scope of the immunity so that Mesnard may be entitled to its 

protection.   

ISSUES PRESENTED FOR REVIEW 

1. Whether Mesnard is absolutely immune from suit based on his actions 

complained of in the Amended Complaint.  

2. Whether Mesnard’s release of the investigative report from the law firm 

retained by the Arizona House of Representative to review the allegations against 

Mr. Shooter and others was privileged.  

3. Whether the notice of claim filed by Shooter can be considered by the 

court on a motion to dismiss? 

STATEMENT OF FACTS 

From 2017 – 2019 J.D. Mesnard was the Speaker of the Arizona House of 

Representatives. During his tenure as Speaker, allegations surfaced of inappropriate 

behavior by then Representative Donald Shooter. Shooter demanded an 

investigation into the allegations and Mesnard directed that one occur. The House 

hired a law firm to perform the investigation. The law firm eventually produced a 

report with its findings (the “Report”) (APP 037-118).  

Subsequently, on February 1, 2018, Mesnard, as a member of the Arizona 

House of Representatives, sponsored House Resolution 2003. That resolution sought 

to expel Shooter from the Arizona House of Representatives. The members of the 
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Arizona House of Representatives passed H.R. 2003 and expelled Shooter from the 

House.  

On or about April 16, 2018 Shooter’s counsel served a notice of claim letter 

on Mesnard that among other things claimed: “The allegations and conclusions 

against Shooter based on a bogus policy and standard are defamatory and were 

publicly disseminated in the Special Counsel's report and repeated as fact in the 

media.” The notice of claim letter did not reference any statements made in a press 

release by Mesnard issued on February 1, 2018. (Notice of claim letter, APPV1-

124-140).  

On January 29, 2019, Shooter sued Mesnard in superior court under several 

theories including for damages under 42 U.S.C. § 1983. The case was removed to 

federal court where the district court dismissed the 1983 claim and remanded the rest 

of the claims back to the superior court. (Fed. Order dated June 7, 2019, (APP 119-

133).) The superior court then dismissed the rest of the counts in the complaint, but 

permitted Shooter to amend his complaint. (Superior Court’s Ruling dated 

December 20, 2019, APP 134-146). Mesnard subsequently moved to dismiss the 

Amended Complaint. The superior court granted that motion in part and denied it in 

part. (Order, APP 021-036).  

Shooter’s remaining claims are a claim of defamation and a claim of 

conspiracy to commit defamation. Those claims are based on two alleged sources of 
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defamatory statements. (FAC ¶¶175-183, and 202-208 respectively, APPV2-065-

070; APPV2-080-087). Shooter complains the contents of the Report defamed him. 

Shooter also claims that Mesnard defamed him in a press release issued on February 

1, 2018 by Mesnard during session. (Press release, APP 147).  

LEGAL ARGUMENT 

Arizona Appellate courts have been clear in their pronouncements that 

Arizona’s legislative immunity is as broad and comprehensive as the federal 

immunity. Due to its common law origins, legislative immunity under federal 

common law is afforded to state legislators even where not specifically provided for 

in a state’s constitution. Tenney v. Brandhove, 341 U.S. 367, 372 (1951). “… the 

legislative immunity shielding members of the Arizona legislature is rooted in both 

federal common law and the Arizona Constitution.” Ariz. Indep. Redistricting 

Comm’m v. Fields 206 Ariz. 130, 75 P.3d 1088 ¶16 (App. 2003). “… [C]ases 

construing the federal Speech or Debate Clause and the federal common law are 

persuasive in interpreting the scope of the immunity and privilege afforded by the 

Arizona Constitution.” Id. Ft. Note 4.  

In determining if legislative immunity applies “[t]he question to be resolved 

is whether the actions of the petitioners fall within the ‘sphere of legitimate 

legislative activity.’ If they do, the petitioners ‘shall not be questioned in any other 

place’ about those activities since the prohibitions of the Speech or Debate Clause 

http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GN91-NRF4-42WY-00000-00&context=
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are absolute.” Eastland v. United States Servicemen’s Fund 421 U.S. 491, 501,  95 

S. Ct. 1813, 1820 citing Doe v. McMillan, 412 U.S. 306, 312-313 (1973).  

A. The Investigative Report  

i. Absolute immunity 

The Amended Complaint admits that the Arizona House of Representatives 

retained a law firm to investigate the allegations of misconduct made against 

Shooter. Shooter complains that Mesnard is responsible for the contents of the 

Report and that the contents of the Report defamed him. (FAC ¶177, APPV2-066). 

The question before the court is whether Mesnard can be personally sued based on 

the contents of the Report as it was provided to the members of the House. To answer 

that the court must determine if the Report falls within the legitimate legislative 

sphere.  

In determining whether particular activities other than literal speech or 
debate fall within the “legitimate legislative sphere” we look to see 
whether the activities took place “in a session of the House by one of 
its members in relation to the business before it.” Kilbourn v. 
Thompson, 103 U.S. 168, 204 (1881). More specifically, we must 
determine whether the activities are “an integral part of the deliberative 
and communicative processes by which Members participate in 
committee and House proceedings with respect to the consideration and 
passage or rejection of proposed legislation or with respect to other 
matters which the Constitution places within the jurisdiction of 
either House.”  

Gravel v. United States, 408 U.S., 606, 625 (1972). Eastland v. United States 
Servicemen's Fund 421 U.S. 491, 503, 95 S. Ct. 1813, 1822-3 
(1975)(emphasis added).   

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-CV70-003B-S2J6-00000-00&context=
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“An absolute legislative privilege applies to legislators ‘performing a 

legislative function although the defamatory matter has no relation to a legitimate 

object of legislative concern.’” Sanchez v. Coxon 175 Ariz. 93, 97, 854 P.2d 126, 

130 (emphasis added by court). “It is the occasion of the speech, not the content, that 

provides the privilege. Any other rule would frustrate the purposes for which 

immunity is granted.” Id. (interior citations omitted). 

The occasion of the speech at issue here is a report and associated documents 

related to an investigation into the actions of Shooter by the Arizona House of 

Representatives. The investigation was performed pursuant to powers granted the 

legislature by the Arizona Constitution. Ariz. Const. Art. IV, Pt. 2, §§ 8 & 11. The 

investigation of claims by the House against one of its members is a legislative 

function. The fact that it was created by a third party is irrelevant. Gravel v. United 

States, 408 U.S. 606, 618, 92 S. Ct. 2614, 2623, 33 L.Ed.2d 583, 598 

(1972)(Senator’s aides immune from suit for actions for which the Senator would be 

immune if done by himself). The Report was an integral part of the work of the 

investigation and well within the legitimate legislative sphere. It is no more subject 

to a claim of defamation than any other report or transcript of proceedings created 

by the legislature. See Green v. DeCamp 612 F.2d 368 (8th Cir. 1980) (Release of 

committee report privileged).  
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Mesnard is also absolutely immune from suit for authorizing its release to the 

public. There is no allegation Mesnard personally published the Report. To the 

extent Mesnard, as Speaker of the House, can be said to have authorized the release 

of the report to the public and therefore published it outside the legislature, Mesnard 

is immune from any claim based on his authorization. The Speaker of the House and 

the Clerk are the only officers of the House A.R.S. § 41-1102(B). Therefore 

Mesnard’s action in authorizing the release of the Report would be an act he took in 

compliance with state law and in his legislative capacity. Mesnard is entitled to 

legislative immunity for legislative acts and that would include permitting House 

publication.  

Accordingly, Mesnard is absolutely immune from Shooter’s defamation 

claims based on the contents of the Report.  

ii. Privileged Publication 

Since the House was required to release the Report to the public, the release 

was also privileged and Mesnard is not subject to a claim of defamation for its 

publication. Restatement (Second) of Torts, § 590, 592A. This applies even if no 

immunity is recognized. The House was required to release the Report as it was a 

public record. A.R.S. §§39-121, 121.01 & 128. And the press was demanding its 

release. A fact the complaint tacitly and implicitly admits. (FAC ¶158, APPV2-060). 

Whether a document is a public record under Arizona's public records law presents 

https://advance.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:42JH-HPK0-00YF-T0W3-00000-00&context=
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a question of law, which this court reviews de novo. Griffis v. Pinal County, 215 

Ariz. 1, 3, P7, 215 Ariz. 1, 156 P.3d 418, 420 (2007). If there is any suggestion that 

the Report was not a public record, this court can confirm it is a public record and 

its publication privileged.  

B. Press Release  

i. Absolute immunity  

The press release issued by then Speaker Mesnard occurred during a 

legislative session and concerned legislative matters. It was issued from the 

Speaker’s office on government letterhead. It informed the public of the actions 

taken by the Speaker in response to actions taken by Shooter as a member of the 

Arizona House of Representative. The quotes contained in the press release 

explained the actions of the Speaker. (APP 147).   

In a representative democracy constituents are entitled to know the basis of a 

legislator’s actions. In this case the press release was within the outer perimeter of 

Mesnard’s line of duty. As such, Mesnard is entitled to legislative immunity for the 

contents of the press release. See Barr v. Matteo, 360 U.S. 564, 575, 79 S. Ct. 1335, 

1341, 3 L.Ed.2d 1434, 1443 (1959) (Press release by agency within absolute 

executive privilege. “The fact that the action here taken was within the outer 

perimeter of petitioner’s line of duty is enough to render the privilege applicable, 

despite the allegations of malice in the complaint,…”). See also Abercrombie v. 
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McClung, 55 Haw. 595, 600-601, 525 P.2d 594 (1974), (defamatory statements by 

legislator to press regarding previous floor speech privileged) and State ex rel. Okla. 

Bar Ass’n v. Nix, 1956 OK 95,¶¶18 & 21, 295 P.2d 286 (Press release by legislator 

with defamatory speech privileged when issued during legislative session). The 

press release concerned matters within the work of the House of Representatives and 

was a regular part of the work of the legislature. The Court should hold that scope 

of legislative immunity in Arizona is broad enough to protect Mesnard’s press 

release and therefore the defamation claim based on the contents of the press release 

must be dismissed.   

ii. Notice of Claim 

Each alleged defamatory statement by a defendant constitutes a separate 

publication giving rise to a separate cause of action. State v. Superior Court, 186 

Ariz. 294, 299, 921 P.2d 697, 702 (App. 1996) (citing Restatement (Second) of Torts 

§ 577A(1) & cmt. a (1977)). Shooter’s 17-page Notice of Claim letter does not 

mention the February 1, 2018 press release or describe any claim for defamation 

based on its contents. The notice of claim letter does not describe a conspiracy to 

defame Shooter based on the contents of the press release. It describes no damages 

from the alleged defamatory press release. The notice of claim was not amended or 

supplemented with such claims. They are separate claims. Since Shooter did not file 

a notice of claim concerning the press release and the time to do so has long passed, 
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Shooter is barred from pursuing a claim of defamation based on it or pursuing the 

conspiracy claim based on the press release. Falcon v. Maricopa Cty., 213 Ariz. 525, 

527 ¶10 144 P.3d 1254, 1256 (2006).  

Mesnard filed Shooter’s notice of claim letter with his first motion to dismiss. 

The superior court citing the Arizona Court of Appeals, Division Two case Jones v. 

Cochise County 218 Ariz. 372 ¶7 (App. 2008) held that the notice of claim was a 

document outside the record. (Superior Court’s Minute Entry dated November 15, 

2019, APP 148-150). The superior court therefore refused to consider the notice of 

claim on a motion to dismiss and converted the case to a motion for summary 

judgment. During a status conference the court indicated that having changed the 

matter into a motion for summary judgment, he was inclined to allow Shooter 

discovery prior to ruling. As this would defeat Mesnard’s immunity, Mesnard 

withdrew the argument concerning the notice of claim permitting the matter to be 

treated as a motion to dismiss. The matter moved forward as a motion to dismiss and 

the complaint was dismissed. (ME dated December 20, 2019, APP 134-146). 

When Shooter amended his complaint he added claims related to the February 

1, 2018 press release. (FAC ¶¶ 148, 178-182, APPV2-056-057; APPV2-066-070.) 

Mesnard again attached the notice of claim to his motion to dismiss and requested 

the claims be dismissed as time barred. (Motion to Dismiss (“MTD”), p. 7, APPV2-

142; APPV2-154-171). The superior court could and should have considered the 

https://advance.lexis.com/api/document/collection/cases/id/4M6J-SW30-TVS1-R2JS-00000-00?cite=213%20Ariz.%20525&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/4M6J-SW30-TVS1-R2JS-00000-00?cite=213%20Ariz.%20525&context=1000516
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notice of claim on Mesnard’s motion to dismiss. This Court has held that public 

records regarding matters referenced in a complaint are not “outside the pleading” 

and the court may consider them without converting a case into a motion for 

summary judgment. Coleman v. City of Mesa 230 Ariz. 352, 356 ¶9, 284 P.3d 863, 

867 (2012). Arizona Court of Appeals, Division One, has held that a notice of claim 

is a public record. Phoenix Newspapers, Inc. v. Ellis, 215 Ariz. 268, 272, ¶ 21, 159 

P.3d 578, 582 (App. 2007). And in an unpublished opinion Division One held that 

the court could consider it on a motion to dismiss. See Aprim v. City of Phx., 1 CA-

CV 15-0500, 2016 Ariz. App., at *1, Unpub. LEXIS 1475, 2016 WL 6956608, ¶¶ 

14-16 (App. Nov. 29, 2016). Therefore there is a dispute among the divisions on the 

treatment of a notice of claim that this court should resolve.   

Even if that were not true, based on the superior court’s earlier ruling, and in 

order to save effort and time, Mesnard asked the superior court, if it did not dismiss 

the case, to treat the notice of claim issue as a motion for summary judgment and 

hold that the claims based on the press release were barred. The superior court, 

without explanation, claimed the matter was not ripe. This was also error. The matter 

was fully briefed. The notice of claim and the Amended Complaint were before the 

superior court. No other fact/document is necessary for the resolution of the issue. 

You cannot file a suit without filing a notice of claim concerning the cause of action. 

And the court is charged with resolving the issue before trial at the earliest possible 
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time. A.R.S. §12-821.01. The issue was ripe. The claims concerning the press release 

should have been dismissed with prejudice.  

CONCLUSION 

As Judge Learned Hand wrote: “What is meant by saying that the officer must 

be acting within his power cannot be more than that the occasion must be such as 

would have justified the act, if he had been using his power for any of the purposes 

on whose account it was vested in him. . . .” Gregoire v. Biddle, 177 F.2d 579, 581 

(2nd Cir. 1949). There has been no suggestion that the actions of Speaker Mesnard 

with regard to the Report, including releasing it to the public, were outside his 

legislative authority. It was Mesnard’s power as Speaker that caused the Report to 

be created and his power as Speaker that permitted its release to the public. Mesnard 

is entitled to have those claims dismissed. Similarly the press release was sent out 

from the Speaker’s office on government letterhead, during a legislative session, 

regarding a legislative matter. Mesnard is immune from suit for its contents. The 

defamation claims related to the February 1, 2018 press release are also barred as 

Shooter did not comply with Arizona’s notice of claim statute with regard to those 

claims.  

Mesnard asks the court to accept this Petition and order appropriate relief.  
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DATED this 28th day of July, 2020. 

  
 
 
By: 

HINSHAW & CULBERTSON LLP 
 
 
/s/ Stephen W. Tully 

 
 

Stephen W. Tully 
Bradley L. Dunn 
Attorneys for Petitioners Javan “J.D.” and 
Holly Mesnard 

 

 

 



20 
1017772\306143965.v1 

  
 

PETITIONERS’ APPENDIX 

Description  Page Nos. 

Superior Court’s Minute Entry dated May 26, 2020 filed 
May 27, 2020: Under Advisement Ruling Regarding 
Motions to Dismiss 

APP 021-036 

Report dated January 28, 2018 APP 037-118 

Federal Court’s Order dated June 7, 2019 APP 119-133 

Superior Court’s Ruling dated December 20, 2019 APP 134-146 

Press release dated February 1, 2019 APP 147 

Superior Court’s Minute Entry dated November 15, 2019 APP 148-150 
 



  Clerk of the Superior Court 
  *** Filed *** 
  05/27/2020 8:00 AM 

SUPERIOR COURT OF ARIZONA 

MARICOPA COUNTY 

 
CV 2019-050782  05/26/2020 

   

 

Docket Code 926 Form V000A Page 1  

 

 

 CLERK OF THE COURT 

HONORABLE THEODORE CAMPAGNOLO J. Escarcega 

 Deputy 

  

   

  

DONALD M SHOOTER THOMAS C HORNE 

  

v.  

  

STATE OF ARIZONA, et al. REBECCA BANES 

  

  

  

 DANIEL P QUIGLEY 

STEPHEN W TULLY 

JUDGE CAMPAGNOLO 

  

  

 

 

UNDER ADVISEMENT RULING REGARDING MOTIONS TO DISMISS 

 

 The Court heard oral arguments on May 19, 2020, in regard to Defendant State of 

Arizona’s Motion to Dismiss Plaintiff’s Amended Complaint, filed on February 20, 2020; 

Defendants Kirk and Janae Adams’ Motion to Dismiss, filed on February 27, 2020; and 

Defendants Javan “J.D.” and Holly Mesnard’s Motion to Dismiss, filed on February 27, 2020. At 
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Arizona’s Motion to Dismiss Plaintiff’s Amended Complaint; Defendants Kirk and Janae 
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arguments; and the applicable law. 

 

I. Procedural Background 

 

On January 29, 2019, Plaintiff Donald M. Shooter filed a four-count Complaint in 

Superior Court against Defendants State of Arizona, Kirk and Janae Adams, and Javan “J.D.” 

and Holly Mesnard, arising out of his expulsion from the Arizona House of Representatives on 
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February 1, 2018. Count One of the original Complaint alleged a violation of 42 U.S.C. §1983. 

Because of that, Defendants Adams and Mesnard removed the case to federal court on March 11, 

2019 based on federal question jurisdiction. On Defendants’ motions to dismiss, the United 

States District Court in CV-19-01671-PHX-DWL, entered a ruling on June 11, 2019, dismissing 

Count One, and remanding the case to the Arizona Superior Court, because the remaining Counts 

were based solely on State law. 

 

After the case was remanded to State Court, the Adams and Mesnard Defendants filed 

motions to dismiss the remaining counts, in which the State of Arizona joined. On December 24, 

2019, this Court issued a Minute Entry granting the motions to dismiss. The Court granted leave 

to Plaintiff to file an amended complaint that would attempt to address the deficiencies in the 

original Complaint. On January 31, 2020, Plaintiff filed the Amended Complaint, which 

contained six causes of action. 

 

All of the Defendants filed motions to dismiss, seeking dismissal of the Amended 

Complaint as to all of the causes of action alleged therein. 

 

II. Extraneous Matters 

 

The Adams and Mesnard Defendants attached exhibits to their Motions to Dismiss. In 

considering a motion to dismiss for failure to state a claim, if the trial court considers matters 

outside the pleadings (extraneous matters), it must treat the motion as a Rule 56 motion for 

summary judgment, and allow the non-movant a reasonable opportunity to present all pertinent 

material in response. Rule 12(d), ARIZ. R. CIV. P.; Strategic Development and Construction, Inc. 

v. 7th and Roosevelt Partners, LLC, 224 Ariz. 60, ¶1 (App. 2010). Matters of public record or 

matters that are central to a complaint are not considered “extraneous matters.” Id. at ¶¶13 & 14. 

Plaintiff’s only exhibit to each of his Responses to the Motions to Dismiss was a copy of the 

Complaint. Referring to documents attached to a complaint are not extraneous matters. Id. at ¶10. 

Thus, attaching the complaint to a Rule 12(b)(6) pleading cannot be deemed to be extraneous. 

 

The Adams’ Motion to Dismiss contained the following exhibits: 

 

Exhibit 1: House Resolution 2003 - Expelling Don Shooter from the House of 

Representatives 

 

Exhibit 2: Sherman & Howard Report 

 

Exhibit 3: Congressional Research Service-Expulsion of Members of Congress: Legal 

Authority and Historical Practice 
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The Court finds that Exhibit 1 is a public record, and is not extraneous. For the reasons 

stated in the Court’s December 24, 2019 Minute Entry, Exhibit 2 is a public record and/or central 

to the Amended Complaint. Exhibit 3 is more akin to legal argument than to an evidentiary 

document. Both sides relied on Exhibit 3 for different reasons. To the extent that it is considered 

argument, the Court finds that Exhibit 3 is not extraneous. Therefore, the Court has considered 

the exhibits to the Adams’ Motion to Dismiss as part of the Rule 12(b)(6) proceeding. 

 

 The Mesnards’ Motion to Dismiss contained the following exhibits: 

 

Exhibit 1: February 1, 2018 News Release issued by Mr. Mesnard 

 

Exhibit 2: February 1, 2018 letter from Donald Shooter to Members of the House of 

Representatives 

 

Exhibit 3: April 6, 2018 letter from Donald Shooter’s attorneys to Mr. Adams, Mr. 

Mesnard, and Attorney General Mark Brnovich (Plaintiff’s Notice of Claim) 

 

The Court finds that Exhibit 1 is not extraneous for the same reasons that the Sherman & 

Howard exhibit is not extraneous. The press release’s heading was from the Speaker of the 

House of Representatives, making it a public record. Further, there is no dispute that Exhibit 1 is 

an accurate copy of the press release, and the press release makes up a substantial part of the 

Amended Complaint. It is, thus, central to the Amended Complaint. 

 

Exhibit 2, the letter from Donald Shooter, is extraneous. Exhibit 3 is a copy of Plaintiff’s 

Notice of Claim, which the Court finds to be extraneous. See Jones v. Cochise County, 218 Ariz. 

372, ¶7 (App. 2008) (approving the trial court’s converting a 12(b)(6) proceeding to a Rule 56 

proceeding, because the notice of claim was a document outside the pleadings). Apparently 

because the Court’s December 24, 2019 Minute Entry also found that the Notice of Claim was an 

extraneous document, the Mesnards’ attorney argued that the Court should convert only the 

notice-of-claim issue to a Rule 56 proceeding. The Court declines to entertain that argument. The 

issue of whether or not a notice of claim was valid goes beyond the four corners of a complaint. 

This issue is clearly one for summary judgment, but the Court does not believe that it is ripe for 

summary judgment at this time. 

  

Therefore, the Court will not consider Exhibits 2 and 3 attached to the Mesnards’ Motion 

to Dismiss. 
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III.  Rule 8 and Rule 12(b)(6) 

 

As a general policy matter, Rule 12(b)(6) motions are not favored under Arizona law. 

State ex rel. Corbin v. Pickrell, 136 Ariz. 589, 594 (1983). The court assumes the truth of 

plaintiff's factual allegations when analyzing a complaint for failure to state a claim upon which 

relief can be granted. Hogan v. Washington Mutual Bank, N.A., 230 Ariz. 584, §7 (2012). 

Arizona follows a notice pleading standard. Coleman v. City of Mesa, 230 Ariz. 352, 356 (2012). 

Rule 8 of the Arizona Rules of Civil Procedure provides that a plaintiff must provide a “short 

and plain statement of the claim showing that the pleader is entitled to relief.” The purpose of a 

complaint is to give the opponent fair notice of the nature and basis of the claim and indicate 

generally the type of litigation involved. Cullen v. Auto-Owners Insurance Co., 218 Ariz. 417, ¶7 

(2008).  

 

A motion to dismiss is not a procedure for resolving disputes about the facts or merits of 

a case. Coleman v. City of Mesa, 230 Ariz. 352, ¶46 (2012). Instead, the narrow question 

presented by a Rule 12(b)(6) motion is whether facts alleged in a complaint are sufficient to 

warrant allowing a plaintiff to attempt to prove his or her case. Id.  

 

However, a complaint that states only legal conclusions, without supporting factual 

allegations, does not comply with Rule 8’s notice pleading standard. Cullen v. Auto-Owners 

Insurance Co., 218 Ariz. 417, ¶7 (2008). A Court cannot accept as true allegations consisting of 

conclusions of law, inferences or deductions that are not necessarily implied by well-pleaded 

facts, unreasonable inferences or unsupported conclusions from such facts, or legal conclusions 

alleged as facts. Jeter v. Mayo Clinic Arizona, 211 Ariz. 386, 389 (App. 2005). Dismissal is 

permitted only when a plaintiff would not be entitled to relief under any interpretation of the 

facts susceptible of proof. Fidelity Security Life Insurance. Co. v. State Department of Insurance, 

191 Ariz. 222, ¶4 (1998). 

 

IV. The Amended Complaint 

 

 The Amended Complaint, like the original Complaint, arises out of a February 1, 2018 

vote by the Arizona House of Representatives expelling Plaintiff from the House for conduct 

determined to be dishonorable and unbecoming of one of its members. The House voted 56-3 to 

expel Plaintiff. None of the parties disputes that the expulsion vote of Plaintiff was allowed by 

Art. 4, Part 2, Section 11 of the Arizona Constitution. 

 

 The U.S. District Court’s recitation of the factual background taken from the original 

Complaint was thorough, and the factual background is the same in the Amended Complaint. 

Rather than repeat all the details of the factual background, the Court incorporates herein the 
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section entitled “Factual Background” in the District Court’s Order of June 11, 2019, which is 

attached as Exhibit 1 to the Mesnards’ Motion to Dismiss that was filed on September 23, 2019. 

 

The Amended Complaint omitted two of the causes of action that were in the original 

Complaint. The §1983 cause of action was omitted based on the District Court’s dismissal. The 

cause of action for wrongful termination was not re-alleged. The Amended Complaint also added 

a cause of action seeking independent relief for denial of state constitutional due process rights. 

The Amended Complaint contained the following six causes of action: 

 

 First Cause of Action: Defamation 

 Second Cause of Action: False Light Invasion of Privacy 

 Third Cause of Action: State Constitutional Denial of Due Process 

 Fourth Cause of Action: Civil Conspiracy re Defamation 

 Fifth Cause of Action: Civil Conspiracy re False Light 

 Sixth Cause of Action: Civil Conspiracy re State Constitutional Due Process 

 

 Plaintiff, both in his Responses and during oral arguments, “abandoned” the Second and 

Fifth Causes of Action, because Plaintiff had determined that a false light privacy claim was 

unavailable to him as a public figure. See footnote 1 to Plaintiff’s Responses to the Adams and 

Mesnard Motions to Dismiss. There being no objection from Defendants, the Court will grant 

Defendants’ Motions as to the Second and Fifth Causes of Action, based on Plaintiff’s 

abandonment of those causes of action. 

 

 Aside from a request for injunctive relief tied to the Third Cause of Action, which is 

discussed below, the Amended Complaint seeks money damages, and declaratory relief that 

Defendants committed the causes of action against Plaintiff. 

 

V. Discussion 

 

A. The Expulsion Vote - Political Question 

 

The original Complaint did not seek to overturn the expulsion vote of the House. The 

Amended Complaint is somewhat ambiguous as to whether it is asking this Court to set aside the 

expulsion vote. 

 

In the text of the Amended Complaint, Plaintiff agrees that the House of Representatives 

has the power to expel a member under the Arizona Constitution, but that it cannot occur without 

due process. In section (iii)(b) of the Amended Complaint’s request for relief, Plaintiff requests 

“prospective injunctive relief to expunge, from the Arizona House of Representatives records, 

the findings of the Sherman & Howard report and the actions of the Arizona House in expelling 
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Plaintiff Shooter.” This request for relief was specifically tied to the third cause of action for 

Denial of State Constitutional Due Process. 

 

During oral arguments, the Court noted that the request to expunge the expulsion action 

from the House’s records appeared to be tantamount to a request to overturn the expulsion vote 

itself. Without the records of the expulsion, Plaintiff could then argue that no expulsion occurred, 

and that everything should return to the way it was before the vote. When asked during oral 

arguments whether Plaintiff was seeking to overturn the expulsion vote, Plaintiff’s counsel was 

both hesitant and tentative in his answer. He did not affirmatively deny that Plaintiff was not 

seeking such relief. 

 

On pages 6 through 9 of the Court’s December 24, 2019 Minute Entry, the Court found 

that the expulsion proceedings and vote invoked the political question doctrine, such that this 

Court had no power to interfere with or overturn the expulsion of Mr. Shooter by the House of 

Representatives. The Court’s ruling on the political question doctrine is the law of the case. The 

Court finds no reason to reconsider or revise the ruling. The Court fully incorporates herein 

Section B of the December 24, 2019 Minute Entry entitled “Political Question.” 

 

Therefore, this Court has no power to expunge the records or action of the House of 

Representatives in expelling Mr. Shooter. This Court has no power to overturn or set aside the 

expulsion Resolution. 

 

As discussed below, this does not mean that Plaintiff may not have stated a claim for 

relief for certain actions allegedly taken by the individual defendants that may have caused 

independent harm to Plaintiff. Such claims are separate and apart from the proceedings instituted 

by the House. 

 

B. First Cause of Action - Defamation 

 

The Adams Defendants contended that there are no allegations of defamation against Mr. 

Adams in the Complaint. The Mesnard Defendants asserted the same, and additionally alleged 

that Mr. Mesnard has absolute legislative immunity, due to his role as the Speaker of the House 

during the relevant time period. 

 

A defamation action compensates damage to reputation or good name caused by the 

publication of false information. Godbehere v. Phoenix Newspapers, Inc., 162 Ariz. 335, 341 

(1989). To be defamatory, a publication must be false and must bring the defamed person into 

disrepute, contempt, or ridicule, or must impeach plaintiff’s honesty, integrity, virtue, or 

reputation. Id. If the plaintiff is a public official or public figure, or if the matter is a public one, 

the plaintiff must prove actual malice to be successful. Id. at 342. Actual malice requires that the 
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publisher acted with knowledge of the falseness, or with reckless disregard of the truth. Id. at 

342-3 (1989). 

 

1. Kirk Adams 

 

After a thorough review of the Amended Complaint, the Court is unable to find any 

specific allegations of defamation against Mr. Adams. In fact, the Amended Complaint, as well 

as Plaintiff’s counsel’s admissions during oral argument, confirmed that the defamation 

allegations are aimed solely at Mr. Mesnard. The Amended Complaint, like the original 

Complaint, fails to identify any defamatory act or acts allegedly committed by Mr. Adams. There 

are no allegations that Mr. Adams was involved in the publication of any allegedly defamatory 

information. Accepting the allegations in the Amended Complaint as true, Plaintiff would not be 

entitled to relief for defamation against Mr. Adams under any interpretation of the facts 

susceptible of proof. 

 

2. Javan “JD” Mesnard 

 

In the December 24, 2019 Minute Entry, the Court dismissed the cause of action for 

defamation against Mr. Mesnard on two grounds: 1) failure to provide well-pled facts to state a 

claim for relief; and 2) absolute legislative immunity. 

 

The Amended Complaint provides substantially more well-pled facts against Mr. 

Mesnard than were contained in the original Complaint. Even though Plaintiff had no “property” 

interest in his seat in the House of Representatives, Mecham v. Gordon, 156 Ariz. 297, 302 

(1988), that does not mean that Plaintiff may not be able to state a claim for relief against Mr. 

Mesnard as to specific defamatory statements allegedly made against Plaintiff. 

 

In the Amended Complaint, Plaintiff alleged that Mr. Mesnard defamed Plaintiff by 

adding to or removing portions from the Sherman & Howard report before it was shown to the 

House Members or to the public. Plaintiff also alleged that Mr. Mesnard’s press release 

contained untrue and defamatory statements that went beyond the mere statement of the facts.  

 

Mr. Mesnard also argued that the defamation claim was insufficient as a matter of law on 

a variety of grounds. The Court cannot make such fact-based findings in a Rule 12(b)(6) 

proceeding. The issues of immunity, absolute or qualified, and the merits of the claims must be 

developed through the disclosure and discovery process. See e.g., State ex. rel. Corbin, 136 Ariz. 

at 594 (holding that even if the complaint has pleading deficiencies, a motion to dismiss should 

be denied if it appears that other pretrial procedures will cure the defective pleading). 

 

The Court is not making a finding as to the ultimate truth of the allegations. The only test 
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in a Rule 12(b)(6) proceeding is whether the complaint states a claim for relief with well-pled 

facts, which are assumed to be true. Whether or not the well-pled facts will be proved is not a 

factor that a trial court can consider in ruling on a motion to dismiss.  

 

In this case, the Amended Complaint meets the Rule 8 requirements, sufficient to allow 

the First Cause of Action to go forward against Mr. Mesnard. If disclosure and discovery fail to 

establish proof sufficient to meet Plaintiff’s prima facie burden, then Defendants have the right 

to file a motion for summary judgment. 

 

In its previous Minute Entry, this Court also extended absolute legislative immunity to 

Mr. Mesnard’s alleged acts in regard to the Sherman & Howard report and the press release. The 

Court has reconsidered its prior ruling that the defamation claim against Mr. Mesnard is 

precluded by absolute legislative immunity. There is no question that a legislative privilege 

applies to a legislator’s defamatory statements while performing a legislative function, even 

though the defamatory matter has no relation to a legitimate object of legislative concern.” 

Sanchez v. Coxon, 175 Ariz. 93, 97 (1993) [emphasis in original]. It is the occasion of the 

speech, not the content, that provides the privilege. Id.  

 

However, the ruling in Sanchez was narrowly tailored, and did not involve facts similar to 

those in the instant case. In Sanchez, the Supreme Court specifically limited its ruling by stating 

that “[t]he only question we decide is whether city and town council members have absolute 

legislative immunity for words spoken during a formal council meeting.” Id. at 95. The Supreme 

Court extended that immunity, consistent with the Arizona Constitution’s grant of such 

immunity to Arizona legislators for statements made during formal legislative meetings. Id. In 

this case, the alleged defamatory acts by Mr. Mesnard did not occur during formal legislative 

meetings. 

 

Therefore, it is not as clear under Arizona law how far that absolute immunity extends. In 

extending that immunity to Mr. Mesnard in its December 24, 2019 Minute Entry, the Court 

relied on two federal appellate decisions. One of those cases was Carlos v. Santos, 123 F.3d 61, 

66 (2d Cir. 1997), which held that a consultant’s report initiated upon a legislator’s inquiry was 

protected by absolute legislative immunity. The other case was Green v. DeCamp, 612 F.2d 368, 

372 (8th Cir. 1980), which held that the mere release of a report to the media is a legitimate 

legislative activity protected by the Speech or Debate Clause of the U.S. Constitution. Even 

though those decisions were not precedential, this Court found them persuasive, because the U.S. 

Constitution’s Speech or Debate Clause is akin to the same constitutional provision in Arizona. 

  

Nonetheless, in reviewing those decisions again, and in considering the well-pled facts in 

the Amended Complaint, this Court is no longer convinced that the rulings in those federal cases 

should be applied to a defamatory action in an Arizona state court. Both of those cases 
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specifically applied their findings to §1983 claims. There are no §1983 claims in the Amended 

Complaint. Neither of those cases were based on Arizona law. Without further guidance from 

Arizona appellate courts, this Court is reluctant to extend absolute legislative immunity to every 

act allegedly conducted by Mr. Mesnard, simply because of his status as the Speaker of the 

House. 

 

The Court will not extend absolute legislative immunity to Mr. Mesnard for the claims in 

the First Cause of Action, in the context of a Rule 12(b)(6) proceeding. The Court cannot make 

this determination without a well-developed record. 

 

Because the Court finds that the Amended Complaint states a claim for relief under Rule 

8 for defamation against Mr. Mesnard, the logical follow-up question is why does this not affect 

the expulsion decision of the House? The simple question is that the House and Mr. Mesnard are 

not the same. The House is a body politic, composed of its Members, only one of whom was Mr. 

Mesnard. The House exists as a separate entity. The best explanation of this difference comes 

from the U.S. Supreme Court in a decision that is over a century old. Noting that this principle 

applies to local governments, as well as Congress, the Supreme Court stated: 

 

The two houses of congress are legislative bodies representing larger 

constituencies. Power is not vested in any one individual, but in the aggregate of 

the members who compose the body, and its action is not the action of any separate 

member or number of members, but the action of the body as a whole…. 

 

U.S. v. Ballin, 144 U.S. 1, 6 (1892). 

 

Therefore, even if Mr. Mesnard committed tortious actions, as claimed by Plaintiff, the 

evidence shows that the House acted in its legislative capacity with the involvement of 59 

Members. The House of Representatives has the Constitutional power to set its own rules of 

proceedings. 

 

The evidence shows that the Sherman & Howard report clearly stated that it relied on the 

“zero-tolerance” policy, and that such policy was not the normal one. The House was, therefore, 

made aware that the report was based upon a stricter standard than normal. Nothing prevented 

the House from applying a different standard if it so chose. The decision of Mr. Mesnard to 

retain an outside law firm, instead of presenting the matter to the Ethics Committee, was also 

known to the House. Nothing prevented the members of the House of Representatives from 

sending the matter to the Ethics Committee, or rejecting the Sherman & Howard report in whole 

or in part. Nothing prevented the Members of the House from ignoring Mr. Mesnard’s position. 

The fact that the House could have chosen to follow other courses of action to reach the ultimate 

result was solely within the power of the House. 
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The Court is aware that the Supreme Court in Ballin also said that a legislature’s 

independent right to act as a political entity is premised on it abiding by constitutional restraints 

and not violating fundamental rights. Ballin, 144 U.S. at 6. In this case, the House’s proceedings 

provided due process, regardless of what Mr. Mesnard may or may not have done in his capacity 

as a single member of the House. The Judiciary cannot question the choice of proceedings that 

the House, as a body whole, ultimately followed in reaching its decision. 

 

3. The State of Arizona 

 

The State of Arizona has been sued only under the doctrine of respondeat superior. The 

State conceded that it is subject to the doctrine of respondeat superior as to the individual 

defendants in their capacities as State governmental officials. The State merely contended that 

the individual Defendants should be dismissed from the case, which would automatically dismiss 

the State. 

 

An employer is vicariously liable for the negligent or tortious acts of its employees who 

are acting within the scope and course of their employment. Baker ex rel. Hall Brake Supply, Inc. 

v. Stewart Title & Trust of Phoenix, Inc., 197 Ariz. 535, ¶17 (App. 2000). Conduct falls within 

the scope, if it is the kind the employee is employed to perform, it occurs within the authorized 

time and space limits, and furthers the employer’s business even if the employer has expressly 

forbidden it. Id. The issue of whether an employee’s tort is within the scope of employment is 

generally a question of fact. Smith v. American Express Travel Related Services Co., Inc., 179 

Ariz. 131, 136 (App. 1994). 

 

Because the Court has found that the First Cause of Action in the Amended Complaint 

sufficiently states a claim for relief for defamation against Mr. Mesnard, the State must remain in 

the case under the doctrine of respondeat superior for any defamatory acts alleged against Mr. 

Mesnard. By the same token, the dismissal of Mr. Adams from the defamation claim relieves the 

State of any purported liability as to Mr. Adams on the First Cause of Action. 

 

C. Second Cause of Action - False Light Invasion of Privacy 

 

Plaintiff has abandoned this cause of action, and it shall be dismissed. 

 

D. Third Cause of Action - State Constitutional Denial of Due Process 

 

Plaintiff contended that he can assert an independent state-based right of action for the 

denial of his due process rights under the Arizona Constitution. This right of action has been 

denoted by other courts as a “stigma-plus” claim. A “stigma-plus” claim can arise when a party 
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has been deprived of a liberty interest in his reputation without due process of law. Monserrate v. 

New York State Senate, 599 F.3d 148, 158 (2d Cir. 2010). In order to prevail on a “stigma-plus” 

claim, the party must prove (1) the utterance of a statement that is injurious to reputation, that is 

capable of being proved false, and that he claims is false, and (2) some tangible and material 

state-imposed burden in addition to the stigmatizing statement. Id. 

 

In the Amended Complaint, Plaintiff’s Responses, and in oral arguments, Plaintiff relied 

on numerous cases from federal courts and foreign state courts that have adopted a “stigma-plus” 

due process claim. None of the authorities cited by Plaintiff came from a federal or state court in 

Arizona. The Monserrate case, heavily relied upon by Plaintiff, noted that New York does not 

have a provision in its state constitution for the expulsion of a member of the state legislature. 

Rather, the authority for expulsion in New York comes from statutory authority. 

 

In all of the cases cited by Plaintiff, the authority for such a cause of action had to derive 

from a statute or from a judicially-created implied authority. It appears that the Monserrate case 

was the only case cited by Plaintiff that may have applied a “stigma-plus” claim to a state-based 

law. However, the Monserrate opinion pertained to a lawsuit filed under 42 U.S.C. §1983, and it 

was unclear whether a state-based right of action would have existed outside of the §1983 claim. 

 

All of the other cases relied upon by Plaintiff discussed or applied the “stigma-plus” test 

in the context of the statutory authority under 42 U.S.C. §1983. See Doe v. Purdue University, 

928 F.3d 652 (7th Cir. 2019); Mann v. Vogel, 707 F.3d 872 (7th Cir. 2013); Schepers v. 

Commissioner, Indiana Department of Correction, 691 F.3d 909 (7th Cir. 2012); Velez v. Levy, 

401 F.3d 75 (2d Cir. 2005); Miller v. California, 355 F.3d 1172 (9th Cir. 2004); Valmonte v. 

Bain, 18 F.3d 992 (2nd Cir. 1994); Vanelli v. Reynolds School District No. 7, 667 F.2d 773 (9th 

Cir. 1982).  

 

Two other cases cited by Plaintiff, which also involved §1983 lawsuits, indicated that 

state-based torts may provide sufficient relief to avoid a stigma-plus claim under §1983. See 

Paul v. Davis, 424 U.S. 693, 712 (1976) (holding in a §1983 action that the party’s interest in 

reputation was “simply one of a number which the State may protect against injury by virtue of 

its tort law, providing a forum for vindication of those interests by means of damages actions.”); 

Sadallah v. City of Utica, 383 F.3d 34,38-9 (2d Cir. 2004) (holding in a §1983 lawsuit that the 

party failed to show that the “plus” part of the doctrine was anything more than a defamation 

claim, which is a state-based action, and was not entitled to §1983 relief). 

 

Arizona has no statute that creates such a cause of action. Although Plaintiff’s counsel 

asked this Court to create such an implied right of action, Plaintiff’s counsel also seemed to 

admit that such implied authority would need to be created by an Arizona appellate court. 
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The issue of whether or not a private right of action exists for violations of the Arizona 

Constitution was nearly reached by the Arizona Court of Appeals in Howell v. Hodap, 221 Ariz. 

543 (App. 2009). In Howell, the plaintiff had initially brought a federal lawsuit under §1983 for 

violations of the Fourth Amendment. After losing in federal court, the plaintiff brought a lawsuit 

in state court alleging causes of action for deprivation of due process under the search and 

seizure provision in the Arizona Constitution. 

 

The plaintiff in Howell argued that there should be a private right of action under the 

Arizona Constitution, because the Arizona Constitution’s search and seizure rights were 

allegedly more expansive than those in the Fourth Amendment. The Court of Appeals avoided 

ruling on whether the rights were more expansive, and whether there was a private right of 

action, by rejecting the appeal on the grounds of res judicata. Howell v. Hodap, 221 Ariz. at ¶22. 

The Court held that the factual recitation of the state constitution violations in the state complaint 

was virtually identical to the factual recitation of the federal constitutional claims in the earlier 

federal court lawsuit, both of which involved the same parties, and arose out of the same facts 

and circumstances. Based on that, the Court of Appeals held that the state-based violations 

should have been raised in the federal lawsuit. Id. 

 

The Court wants to make it clear that it cannot adopt, and is not basing its decision on, 

the res judicata reasoning that was used in Howell. Although the District Court dismissed 

Plaintiff’s §1983 cause of action in the original Complaint, it remanded all of the state-based 

causes of action. Thus, even if Plaintiff had or could have raised this claim in federal court, it 

likely would have been remanded along with the other state-based claims. A res judicata 

analysis would, therefore, not be appropriate. The Court is simply holding that no such right of 

action exists under Arizona law. 

 

While this Court is not creating such a right of action, the argument made in Howell 

about the expansiveness of the search and seizure rights under the Arizona Constitution may not 

apply to a claim of due process violations. Art. 2, §4 of the Arizona Constitution states: “No 

person shall be deprived of life, liberty, or property without due process of law.” This is virtually 

identical to the Fifth Amendment, which states: “No person shall be…deprived of life, liberty, or 

property, without due process of law….” Neither provision is more expansive than the other. 

 

However, the Howell court noted that the issue of whether there is a private right of 

action for search and seizure violations of the Arizona Constitution was an unresolved question 

of law. Howell v. Hodap, 221 Ariz. at ¶22. Whether there is a private right of action under the 

due process provisions of the Arizona Constitution is also an unresolved question of law.  

 

Without an Arizona legislative enactment creating an express “stigma-plus” cause of 

action, or an appellate ruling that creates an independent implied “stigma-plus” authority, this 
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Court has no authority to countenance such a right of action. 

 

As exemplified in the cases cited by Plaintiff, the stigma-plus right of action for state-

based due process violations may only be available under 42 U.S.C. §1983. See also Feliciano v. 

MCSO Sheriff Penzone, 2018 WL 6565375, ¶18 (Ariz. App., Dec. 13, 2018) (unpublished 

memorandum decision holding that there is no private right of action for state-based due process 

claims, but allowing plaintiff to refile his complaint to allege federal constitutional violations 

under 42 U.S.C. §1983). In his original Complaint, Plaintiff sought relief under §1983. As 

previously mentioned, that cause of action was dismissed in federal court. Assuming that no 

private right of action exists under the Arizona Constitution, Plaintiff may have had his only bite 

at the “stigma-plus” apple in federal court. 

 

E. Fourth Cause of Action - Conspiracy to Commit Defamation 

 

For a civil conspiracy to occur, two or more people must agree to accomplish an unlawful 

purpose, or to accomplish a lawful object by unlawful means, which caused damages. Baker ex 

rel. Hall Brake Supply, Inc. v. Stewart Title & Trust of Phoenix, Inc., 197 Ariz. 535, ¶30 (App. 

2000). A mere agreement to do a wrong imposes no liability. Id. An agreement plus a wrongful 

act may result in liability for civil conspiracy. Id. The actual agreement must be proven by clear 

and convincing evidence. Wells Fargo Bank v. Arizona Laborers, Teamsters and Cement 

Masons Local No. 395 Pension Trust Fund, 201 Ariz. 474, ¶100 (2002). 

 

A conspirator is liable for any tortious act, even if it is unknown to the conspirator, which 

is committed in furtherance of the conspiracy. Id. at ¶31. This includes acts not personally 

committed by the conspirator. Id. The existence of a conspiracy may be inferred from the nature 

of the acts, the relationship of the parties, the interests of the conspirators, or other 

circumstances, and express agreement or tacit concert will, if proven, suffice to create liability. 

Mohave Electric Cooperative, Inc. v. Byers, 189 Ariz. 292, 306 (App. 1997) [citations omitted]. 

Circumstantial or inferential evidence may be shown to prove that parties were acting in concert. 

Id. 

 

1. Mr. Mesnard and Mr. Adams 

 

The Amended Complaint contains barely enough allegations to meet the low threshold of 

Rule 8’s pleading requirements to state a claim for relief for conspiracy to commit defamation by 

Mr. Adams and Mr. Mesnard. The Court must accept the allegations as true, and, in doing so, the 

Court cannot say that Plaintiff would not be entitled to relief under any interpretation of the facts 

susceptible of proof.  
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2. The State of Arizona 

 

As stated above, Plaintiff’s only basis for suing the State of Arizona was under the 

doctrine of respondeat superior. The State relied on Baker ex rel. Hall Brake Supply, Inc. v. 

Stewart Title & Trust of Phoenix, Inc., supra, for the proposition that it could not be liable for 

civil conspiracy under the doctrine of respondeat superior. In Baker, the Court of Appeals 

addressed the issue of whether the employer could be liable for civil conspiracy to commit fraud 

perpetrated by an employee. The Court of Appeals ruled that the employer could be liable under 

respondeat superior for the act of fraud committed by its employee, but that the doctrine did not 

extend the employer’s liability for civil conspiracy to commit that fraud. Baker, 197 Ariz. at ¶33. 

 

The Court of Appeals in Baker noted that there were no cases that found an employer to 

be liable for its employee’s acts to perpetuate a conspiracy to defraud under respondeat superior. 

Id. at ¶32. The Court of Appeals deduced that this absence of case law was because the term 

“conspiracy” generally indicates vicarious liability for a concerted action, such as fraud. Id. The 

Court of Appeals then reasoned that if an employer would be liable for conspiracy through 

respondeat superior, the employer would not only be liable for the concerted action committed 

by its employee, but would also be secondarily liable with all of the co-conspirators. Id.  The 

Baker Court found that this “double” vicarious liability made the nexus between the employer 

and the alleged co-conspirators to be “too remote.” Id. 

 

The Baker holding forecloses the possibility that the State can be liable for civil 

conspiracy to commit defamation, as a matter of law. If the only alleged conspirators were the 

two individual Defendants in this case, there could be an argument that the Baker rule should not 

apply, because Mr. Adams and Mr. Mesnard were both “employees” of the State. The Amended 

Complaint, however, does not limit the alleged conspiracy to only Mr. Adams and Mr. Mesnard. 

The alleged conspiracy includes individuals who were not employees or agents of the State. 

 

Therefore, the First Cause of Action in the Amended Complaint states a claim against the 

State under respondeat superior as to the concerted act of defamation allegedly committed by 

Mr. Mesnard only, but the Fourth Cause of Action cannot state a claim for conspiracy to commit 

defamation under respondeat superior.  

 

F. Fifth Cause of Action – Conspiracy to Commit False Light Invasion of Privacy 

 

Plaintiff has abandoned this cause of action, and it shall be dismissed. 

  

G. Sixth Cause of Action – Conspiracy to Violate State Constitutional Due Process 

 

  Based on the Court’s finding that there is no private right of action for violation of State 
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Constitutional Due Process, there can be no right of action for conspiracy to commit such a 

violation.  

 

VI. Conclusion 

 

For the reasons stated above, the Court finds that the First Cause of Action in the 

Amended Complaint fails to state a claim for relief for defamation as to Mr. Adams. The Second 

and Fifth Causes of Action were abandoned by Plaintiff. The Court further finds that the Third 

and Sixth Causes of Action fail to state a claim for relief as a matter of law, because there is no 

independent State cause of action for deprivation of State Constitutional Due Process. The Court 

further finds that the Fourth Cause of Action fails to state a claim for relief as to the State of 

Arizona.  

 

 IT IS ORDERED that Defendant Mesnard’s request to convert a portion of his Motion to 

Dismiss to a Rule 56 proceeding is denied. 

 

IT IS FURTHER ORDERED that Defendant State of Arizona’s Motion to Dismiss 

Plaintiff’s Amended is granted in part and denied in part. 

 

 IT IS FURTHER ORDERED that Defendants Javan “J.D.” and Holly Mesnard’s Motion 

to Dismiss is granted in part and denied in part.  

 

IT IS FURTHER ORDERED that Defendants Kirk and Janae Adams’ Motion to Dismiss 

is granted in part and denied in part. 

 

 IT IS FURTHER ORDERED that the First Cause of Action for defamation is dismissed 

with prejudice as to Defendants Kirk and Janae Adams. 

 

 IT IS FURTHER ORDERED that the Second Cause of Action for false light invasion of 

privacy and the Fifth Cause of Action for conspiracy to commit false light invasion of privacy 

are dismissed with prejudice. 

 

IT IS FURTHER ORDERED that the Third Cause of Action for denial of state 

constitutional due process, including, but not limited to the prospective injunctive relief to 

expunge matters from the Arizona House of Representatives’ records, and the Sixth Cause of 

Action for conspiracy to commit denial of state constitutional due process are dismissed with 

prejudice. 

 

IT IS FURTHER ORDERED that the Fourth Cause of Action for conspiracy to commit 

defamation is dismissed with prejudice as to the State of Arizona. 
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IT IS FURTHER ORDERED that the remaining causes of action in the Amended 

Complaint that have not been dismissed in whole or in part shall proceed. 

 

IT IS FURTHER ORDERED that the Defendants shall file their respective Answers no 

later than June 29, 2020. 

       

IT IS FURTHER ORDERED signing this minute entry as a formal order of this Court. 

 
 

 

 

/ s / HONORABLE THEODORE CAMPAGNOLO 

   _______________________________________ 

HON. THEODORE CAMPAGNOLO 

JUDGE OF THE SUPERIOR COURT 

 

 

APP 036



APP 037



APP 038



APP 039



APP 040



APP 041



APP 042



APP 043



APP 044



APP 045



APP 046



APP 047



APP 048



APP 049



APP 050



APP 051



APP 052



APP 053



APP 054



APP 055



APP 056



APP 057



APP 058



APP 059



APP 060



APP 061



APP 062



APP 063



APP 064



APP 065



APP 066



APP 067



APP 068



APP 069



APP 070



APP 071



APP 072



APP 073



APP 074



APP 075



APP 076



APP 077



APP 078



APP 079



APP 080



APP 081



APP 082



APP 083



APP 084



APP 085



APP 086



APP 087



APP 088



APP 089



APP 090



APP 091



APP 092



APP 093



APP 094



APP 095



APP 096



APP 097



APP 098



APP 099



APP 100



APP 101



APP 102



APP 103



APP 104



APP 105



APP 106



APP 107



APP 108



APP 109



APP 110



APP 111



APP 112



APP 113



APP 114



APP 115



APP 116



APP 117



APP 118



 

 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

WO 

 

 

 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 
 

 
Donald M. Shooter, 
 

Plaintiff, 
 
v.  
 
State of Arizona, et al., 
 

Defendants.

No. CV-19-01671-PHX-DWL
 
ORDER  
 

 

 Pending before the Court are motions to dismiss by Defendants Kirk Adams 

(“Adams”) (Doc. 12), J.D. Mesnard (“Mesnard”) (Doc. 16), and the State of Arizona (“the 

State”) (Docs. 13, 21).1  For the reasons that follow, the Court will grant these motions 

with respect to Plaintiff Don Shooter’s (“Shooter”) § 1983 claim and will remand Shooter’s 

remaining state-law claims to state court.  

BACKGROUND 

I. Factual Background 

On February 1, 2018, the Arizona House of Representatives voted 56-3 to expel one 

of its members, Shooter, following the release of a report addressing allegations of sexual 

harassment and other inappropriate conduct by him.  In this lawsuit, Shooter contends his 

expulsion was the result of a conspiracy between the Speaker of the Arizona House of 

Representatives (Mesnard), the Arizona Governor’s Chief of Staff (Adams), the State, and 

                                              
1  Adams, Mesnard, and the State will be referred to collectively in this order as 
“Defendants.”   
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certain non-parties to suppress his attempts to expose corruption in the State’s use of no-

bid contracts.  The facts alleged by Shooter, which the Court assumes to be true for 

purposes of the pending motions, are as follows. 

Shooter alleges he “began to discover questionable practices related to State 

expenditures on technology” when he was the Chairman of the Senate Appropriations 

Committee.  (Doc. 1-3 at 7 ¶ 6.)2  Shooter further alleges he “found a concerted effort at 

the Department of Administration to direct work to specific, high priced, out-of-state 

companies by avoiding competition at the expense of Arizona workers and employers, and 

to the detriment of Arizona taxpayers.”  (Id. at 9 ¶ 17.)      

To combat this purportedly shady dealing, Shooter introduced SB 1434—legislation 

that would address these concerns.  (Id. at 10 ¶¶ 19-20.)  The bill, however, was vetoed.  

(Id. at 10 ¶ 23.)  Shooter pressed forward, reintroducing the bill in the next session.  (Id. at 

11 ¶ 24.)  Representatives from the Governor’s Office informed him the bill would once 

again be vetoed.  (Id.)  Nevertheless, Shooter continued his efforts to get the bill passed.  

(Id. ¶ 27.)   

Shooter alleges his efforts coincided with harassment by Defendants.  For example, 

Shooter contends he was “surveilled and followed by a private investigator.”  (Id. ¶ 29.)  

Also, each time Shooter would voice objections to Adams, who was the Governor’s Chief 

of Staff, “a local television reporter would show up at the legislature with a camera man 

and aggressively follow and film Mr. Shooter, then run a story derisive of Mr. Shooter.”  

(Id. at 12 ¶ 32.)   

On November 1, 2017, Shooter told Adams “that he planned to use his subpoena 

power, granted to him as Chair of the House Appropriations Committee, to gain additional 

insight into the irregularities in the procurement process at the start of the next legislative 

session unless there was some movement to address the continued improper use of 

expensive, no bid contracts.”  (Id. at 13-14 ¶ 41.)  In an effort to dissuade Shooter from 

                                              
2  Shooter began serving in the Arizona Senate in 2010 and switched to the Arizona 
House of Representatives in 2016. 
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these plans, Adams is alleged to have directed Representative Michelle Ugenti-Rita 

(“Ugenti-Rita”) “to misconstrue[ ] [her] past friendship with . . . Shooter, as the basis for 

allegations of past sexual harassment by . . . Shooter.”  (Id. at 16 ¶¶ 55, 57.)  Ugenti-Rita 

made these statements in a media interview on November 7, 2017.  (Id. ¶ 54.)         

After Ugenti-Rita’s interview, the Speaker of the House of Representatives—

Mesnard—is alleged to have “began the process, in coordination with Adams and another 

member of the Governor’s Office, of inhibiting and discrediting . . . Shooter.”  (Id. ¶ 58.)  

Among other things, Mesnard pressured Shooter to resign.  (Id. ¶ 60.)     

Shooter didn’t resign, instead asking for a complete investigation into the 

allegations against him.  (Id. at 17 ¶ 62.)  Shooter also asked the House to investigate 

allegations against Ugenti-Rita.  (Id. ¶ 63.)  In response, Mesnard appointed “a hand-

selected committee of his staff to investigate the allegations” against Shooter and Ugenti-

Rita.  (Id. at 18 ¶ 68, italics in complaint.)  Then, the hand-selected committee hired the 

law firm of Sherman & Howard to conduct the investigation into Shooter and Ugenti-Rita.  

(Id. at 19 ¶ 72.)  This, Shooter alleges, was “the first time in the Arizona Legislature’s 

history” that a “special investigation team” was appointed, rather than an Ethics or Special 

Committee being convened.  (Id. at 27 ¶ 120.)   

Shooter alleges that Mesnard gave preferential treatment to Ugenti-Rita throughout 

the investigation.  For example, Mesnard suspended Shooter from his position as Chairman 

of the House Appropriations Committee (id. at 18 ¶ 69) but didn’t suspend Ugenti-Rita 

from her position as Chair of the House Ways and Means Committee (id. at 19 ¶ 76).  

Additionally, Mesnard repeatedly asked Shooter to resign but didn’t ask Ugenti-Rita to 

resign.  (Id. at 19-20 ¶¶ 77-78.)  Further, Mesnard agreed to pay a portion of the attorneys’ 

fees incurred by Shooter, Ugenti-Rita, and Representative Rebecca Rios (“Rios”) resulting 

from ethics investigations3  but “immediately requested . . . Shooter not accept the offer.”  

(Id. at 20-21 ¶¶ 82, 83.)  Mesnard also paid Ugenti-Rita’s attorney twenty-five percent 

                                              
3  An ethics complaint had been filed against Rios, making her the third legislator 
under investigation.  (Doc. 1-3 at 20-21 ¶ 82.)   
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more than he paid Shooter’s or Rios’s attorneys.  (Id. at 21 ¶ 84.)  Finally, Mesnard 

unilaterally created a “zero-tolerance” policy related to sexual harassment, which he 

applied to Shooter but not to Ugenti-Rita or Rios.  (Id. at 22 ¶ 92.)    

Sherman & Howard ultimately issued a report determining that some of the 

allegations against Shooter were true.  (Id. at 32 ¶ 136.)  In contrast, the report concluded 

there was “no credible evidence” that Ugenti-Rita had “violated the Policy.”  (Id. ¶ 137.)  

Sixty-five of the seventy-five pages were dedicated to the investigation of the allegations 

against Shooter, while only one-and-a-half pages concerned the allegations against Ugenti-

Rita.  (Id. ¶¶ 135, 137.)  Also, the report released to the public omitted “evidence of sexual 

misconduct by Ugenti-Rita [that] was far more egregious than any allegation against . . . 

Shooter,” yet Ugenti-Rita was never disciplined.  (Id. at 32-33 ¶¶ 139, 141.)   

Four days after the report was disseminated to House members, the House voted to 

expel Shooter.  (Id. at 28-29 ¶ 123.)  Shooter had been told “he was entitled to five days to 

provide a written response to the investigative report,” so the accelerated vote meant he 

wasn’t given “the opportunity to meaningfully defend himself in a hearing before his 

peers.”  (Id.)     

Shooter alleges that each of the actions by Mesnard and Adams was “undertaken to 

prevent . . . Shooter from issuing subpoenas and thereby making evident, high-level 

corruption.”  (Id. at 31 ¶ 134.)     

II. Procedural Background 

On January 29, 2019, Shooter filed this lawsuit in the Maricopa County Superior 

Court.  (Doc. 1-3 at 5-46.)  The complaint asserts four causes of action: (1) violation of 

Shooter’s due process and equal protection rights, asserted through 42 U.S.C. § 1983; (2) 

defamation and aiding and abetting, and conspiracy to commit defamation; (3) false light 

invasion of privacy and aiding and abetting, and conspiracy to commit false light invasion 

of privacy; and (4) wrongful termination.  (Id. at 42-45.)4     

                                              
4  The spouses of Adams and Mesnard are named as defendants in the complaint for 
the sole purpose of preserving claims against their respective marital communities.   
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On March 11, 2019, Adams removed the case to this Court with the consent of the 

State.  (Doc. 1.)   

On March 18, 2019, Adams filed a motion to dismiss for failure to state a claim.  

(Doc. 12.) 

On March 18, 2019, the State joined the motion filed by Adams.  (Doc. 13.) 

On March 29, 2019, Mesnard filed a motion to dismiss for failure to state a claim.  

(Doc. 16.) 

On April 19, 2019, the State joined the motion filed by Mesnard.  (Doc. 21.)   

On June 5, 2019, the Court heard oral argument. 

LEGAL STANDARD 

“[T]o survive a motion to dismiss, a party must allege ‘sufficient factual matter, 

accepted as true, to state a claim to relief that is plausible on its face.’”  In re Fitness 

Holdings Int’l, Inc., 714 F.3d 1141, 1144 (9th Cir. 2013) (quoting Ashcroft v. Iqbal, 556 

U.S. 662, 678 (2009)).  “A claim has facial plausibility when the plaintiff pleads factual 

content that allows the court to draw the reasonable inference that the defendant is liable 

for the misconduct alleged.”  Id. (quoting Iqbal, 556 U.S. at 678).  “[A]ll well-pleaded 

allegations of material fact in the complaint are accepted as true and are construed in the 

light most favorable to the non-moving party.”  Id. at 1144-45 (citation omitted).  However, 

the court need not accept legal conclusions couched as factual allegations.  Iqbal, 556 U.S. 

at 679-80.  The court also may dismiss due to “a lack of a cognizable legal theory.”  Mollett 

v. Netflix, Inc., 795 F.3d 1062, 1065 (9th Cir. 2015) (citation omitted).   

DISCUSSION 

I. Federal Claim: § 1983 Violation 

The complaint asserts only one federal cause of action—a claim under 42 U.S.C. 

§ 1983 premised on the allegation that Defendants, while acting under color of state law, 

“deprived Shooter of his rights to due process and equal protection.”  (Doc. 1-3 at 42-43 

¶¶ 179-185.)  The complaint explains: “The actions taken to expel . . . Shooter deprived 

him of a protected liberty interest . . . .  Shooter lost his seat and was defamed at the same 
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time.  An individual who is terminated by the government has a protected liberty interest 

that is compensable if that individual is libeled at the same time.”  (Id. at 43 ¶ 184.)  The 

complaint specifically alleges that Shooter was entitled to the following processes: (1) a 

hearing (id. at 39 ¶ 168); (2) the “right to examine his accusers and confront the witnesses 

against him” (id. at 38 ¶ 162); (3) “the protections of the traditional Ethics Committee,” 

rather than the special investigation team composed of Mesnard’s staff (id. ¶ 164); and (4) 

access to “the complete investigative file including the investigators’ notes describing the 

testimony of material witnesses” (id. ¶ 165).5   

A.  Motions To Dismiss 

Adams moves to dismiss Shooter’s § 1983 claim on the following grounds: (1) 

Shooter’s challenge to his expulsion from the House raises a nonjusticiable political 

question; (2) to the extent Shooter’s complaint challenges any actions taken in the House, 

those claims are barred by the doctrine of absolute legislative immunity; (3) Shooter’s 

claims are barred by qualified immunity because Shooter hasn’t demonstrated that Adams 

violated “a clearly established, particularized constitutional right”; and (4) Shooter hasn’t 

plausibly alleged that Adams violated any of Shooter’s rights.  (Doc. 12.)     

Similarly, Mesnard moves to dismiss Shooter’s § 1983 claim because: (1) Mesnard, 

as a legislator, is absolutely immune from suit for damages arising from his official 

conduct; (2) Shooter doesn’t state a claim that his due process or equal protection rights 

were violated; and (3) to the extent Shooter uses § 1983 to assert state constitutional rights, 

§ 1983 isn’t the proper mechanism to do so.  (Doc. 16.)  Additionally, Mesnard “join[s] in 

the arguments of Co-Defendants Kirk and Janae Adam’s Motion to Dismiss.”  (Id. at 1.)   

The State joins in the arguments presented by Adams and Mesnard (Docs. 13, 21) 

and additionally seeks dismissal of the § 1983 claim because the State isn’t a “person” 

                                              
5  In contrast, the complaint doesn’t elaborate on Shooter’s equal protection theory.  
Additionally, Shooter focused solely on his due process theory in his response to 
Defendants’ motions and at oral argument.  Thus, the Court considers his equal protection 
claim abandoned.  Moreover, Shooter’s overarching theory is that he was targeted due to 
his efforts to expose wasteful state spending, not due to his membership in a protected 
class. 
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within the meaning of § 1983 (Doc. 13 at 2).      

B.  Analysis 

As an initial matter, Shooter’s § 1983 claim against the State must be dismissed.  

“Section 1983 provides a cause of action against any ‘person’ who, under color of law, 

deprives any other person of rights, privileges, or immunities secured by the Constitution 

or laws of the United States.”  Ulrich v. City & Cty. of San Francisco, 308 F.3d 968, 983 

(9th Cir. 2002).  The State isn’t a “person” within the meaning of § 1983.  Will v. Michigan 

Dep’t of State Police, 491 U.S. 58, 64 (1989) (“For the reasons that follow, we reaffirm . . . 

that a State is not a person within the meaning of § 1983.”); Hale v. State of Ariz., 993 F.2d 

1387, 1398 (9th Cir. 1993) (“[A] state is not ‘person’ within the meaning of § 1983.”); 

Jenkins v. Washington, 46 F. Supp. 3d 1110, 1115 (W.D. Wash. 2014) (“[A] state is not a 

‘person’ for § 1983 purposes regardless of the nature of relief sought.”).     

As for Adams and Mesnard, the Court could possibly find in their favor for several 

reasons.  However, the clearest and narrowest path forward is qualified immunity.  

“Qualified immunity shields federal and state officials from money damages unless a 

plaintiff pleads facts showing (1) that the official violated a statutory or constitutional right, 

and (2) that the right was ‘clearly established’ at the time of the challenged conduct.”  

Ashcroft v. al-Kidd, 563 U.S. 731, 735 (2011).  A government official’s conduct violates 

“clearly established” law when “‘[t]he contours of [a] right [are] sufficiently clear’ that 

every ‘reasonable official would have understood that what he is doing violates that right.’”  

Id. at 741 (citation omitted).  Although there need not be a “case directly on point,” 

“existing precedent must have placed the statutory or constitutional question beyond 

debate.”  Id.  In other words, the case law must “have been earlier developed in such a 

concrete and factually defined context to make it obvious to all reasonable government 

actors, in the defendant’s place, that what he is doing violates federal law.”  Shafer v. Cty. 

of Santa Barbara, 868 F.3d 1110, 1117 (9th Cir. 2017).   

“Once the defense of qualified immunity is raised by the defendant, the plaintiff 

bears the burden of showing that the rights allegedly violated were ‘clearly established.’”  
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LSO, Ltd. v. Stroh, 205 F.3d 1146, 1157 (9th Cir. 2000).  See also Romero v. Kitsap Cty., 

931 F.2d 624, 627 (9th Cir. 1991) (“The plaintiff bears the burden of proof that the right 

allegedly violated was clearly established at the time of the alleged misconduct.”) (citation 

omitted).  “If that burden is satisfied, the defendant must prove that his conduct was 

‘reasonable.’”  Stroh, 205 F.3d at 1157 (citation omitted). 

Here, both Adams and Mesnard have raised qualified immunity as a defense.  Thus, 

Shooter bears the burden of showing that Defendants violated “clearly established” law. 

Shooter utterly fails to carry this burden.  Indeed, in response to Adams’s argument 

that he didn’t violate “clearly established” law, Shooter merely “incorporate[d] . . . by 

reference” the case law cited in a different section of Shooter’s response brief.  (Doc. 15 at 

11.)  Yet those cases were cited by Shooter to address whether a challenge to a legislative 

body’s expulsion of a member presents a justiciable controversy.  (Id.)  The issue of 

justiciability is entirely different from the issue of whether, and to what extent, the Due 

Process and Equal Protection Clauses of the Fourteenth Amendment apply in this context. 

For example, the cross-referenced section of Shooter’s brief cites Sweeney v. 

Tucker, 375 A.2d 698 (Pa. 1977).  There, Leonard A. Sweeney—a former member of the 

Pennsylvania House of Representatives—challenged his expulsion from the House on due 

process grounds.  Id. at 700.  Notably, Sweeney was afforded much less process before his 

expulsion than Shooter was afforded here.  The Pennsylvania House didn’t, for example, 

commission a law firm to conduct an investigation—it simply notified Sweeney by 

telegram that his “future status” was in doubt, then held a vote nine days later (which 

Sweeney didn’t attend) during which Sweeney’s colleagues voted 176-1 to expel him.  Id. 

at 700-02.  In the ensuing lawsuit, Sweeney contended he possessed a property interest in 

his House seat and was deprived of that interest without due process of law.  Id. at 712-13.  

The defendants, in turn, argued Sweeney’s expulsion wasn’t reviewable under the 

Pennsylvania Constitution’s Speech or Debate Clause and the political question doctrine.  

Id. at 703.  Although the Supreme Court of Pennsylvania rejected those justiciability 

arguments, id. at 703-12, it ruled against Sweeney on the merits, id. at 712-13.  Specifically, 
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the court held: “Even assuming Sweeney’s interest is entitled to procedural protections, we 

are convinced that his rights have not been violated . . . .  Given the circumscribed nature 

of a legislator’s private interest in his elected office and the overriding need for the 

Legislature to protect its integrity through the exercise of the expulsion power, it may be 

that the requirement of a two-thirds vote to expel itself satisfies procedural due process.”  

Id. at 713.  Here, the margin of the vote to expel Shooter—56 to 3—easily surpassed a two-

thirds threshold.6  It is therefore difficult to understand how Shooter could view Sweeney 

as a “clearly established” precedent that would have made it “obvious” to Adams and 

Mesnard that the alleged conduct was illegal and unconstitutional.  Cf. Shafer, 868 F.3d at 

1117.7 

Shooter also cites Powell v. McCormick, 395 U.S. 486 (1969).  But there, the 

Supreme Court merely determined that Adam Clayton Powell, Jr.’s exclusion from the 

House of Representatives (not expulsion) presented a justiciable question.  Id. at 516-50.  

In doing so, the Court made clear that it was not resolving whether Powell’s expulsion 

would have withstood constitutional scrutiny (or would have even posed a justiciable 

question): “[W]e will not speculate what the result might have been if Powell had been 

seated and expulsion proceedings subsequently instituted.”  Id. at 508.  Moreover, Powell 

didn’t argue that his due process or equal protection rights had been violated—the sole 

basis for his challenge was that his exclusion violated Article I, Section 5 of the 

Constitution.  Id. at 550.  This is the antithesis of the sort of concrete, factually analogous 

ruling that is necessary to provide notice for qualified-immunity purposes.8 
                                              
6  Although Shooter’s complaint doesn’t provide the margin of his expulsion vote, the 
Court may take judicial notice of this fact.  Lee v. City of Los Angeles, 250 F.3d 668, 689 
(9th Cir. 2001) (“[A] court may take judicial notice of ‘matters of public record.’”) (citation 
omitted). 
7  Additionally, it is unclear whether a decision by a Pennsylvania state court could, 
for qualified-immunity purposes, provide adequate notice to Arizona-based state officials 
such as Adams and Mesnard.  Wilson v. City of Boston, 421 F.3d 45, 56-57 (1st Cir. 2005) 
(when determining whether the law was “clearly established” for qualified-immunity 
purposes, courts may consider “Supreme Court precedent,” “federal cases outside our own 
circuit,” and “state court decisions of the state wherein the officers operated”) (citations 
and internal quotation marks omitted) (emphasis added). 
8  Even Powell’s dicta is bad for Shooter.  Powell contains language (similar to the 
language in Sweeney) suggesting that, in a case involving a true legislative expulsion, the 
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Finally, Shooter cites Montoya v. Law Enf’t Merit Sys. Council, 713 P.2d 309 (Ariz. 

Ct. App. 1985).  There, an officer trainee (Montoya) was discharged from his employment 

“following two incidents involving ‘suspicion’ as to his ‘honesty in the removal of certain 

monies from the coffee fund.’”  Id. at 309.  In the ensuing lawsuit, Montoya argued his due 

process rights had been violated.  Id. at 310.  On the one hand, the Arizona Court of Appeals 

rejected Montoya’s claim that he possessed a property interest in his employment, 

concluding that no such interest arose because Montoya was an at-will employee.  Id.  On 

the other hand, because charges of misconduct were included in Montoya’s personnel file, 

the court determined he possessed a cognizable liberty interest: “[T]he combination of 

government defamation plus . . . the discharge of a government employee states a liberty 

interest claim even if the discharge itself deprives the employee of no property interest 

protected by the fifth or fourteenth amendments.”  Id. at 310-12.  The court ultimately 

concluded Montoya was entitled to a post-termination hearing to clear his name but left it 

to the trial court to resolve the precise contours of the hearing.  Id. at 312.       

Montoya doesn’t establish that Shooter’s expulsion violated clearly established law.  

Montoya concerned an employee’s termination, not a legislator’s expulsion.  Additionally, 

Shooter argues the procedures preceding his expulsion were inadequate.  Montoya, on the 

other hand, concerned the process Montoya should be given to clear his name following 

his termination.  The court didn’t hold that the process provided to Montoya before his 

termination was inadequate.  Thus, Shooter’s claims in this lawsuit find no support in 

Montoya.9     

                                              
expulsion would be permissible if preceded by a vote supported by at least two-thirds of 
the members of the legislative body.  Id. at 548 (“Unquestionably, Congress has an interest 
in preserving its institutional integrity, but in most cases that interest can be sufficiently 
safeguarded by the exercise of its power to punish its members for disorderly behavior and, 
in extreme cases, to expel a member with the concurrence of two thirds.”).  Similarly, 
Justice Douglas stated in his concurring opinion in Powell that “if this were an expulsion 
case I would think that no justiciable controversy would be presented, the vote of the House 
being two-thirds or more.”  Id. at 553.  Again, such a vote occurred before Shooter was 
expelled. 
9  In the cross-referenced section of his brief, Shooter also cited Mecham v. Gordon, 
751 P.2d 957 (Ariz. 1988), Arizona Indep. Redistricting Comm’n v. Brewer, 275 P.3d 1267 
(Ariz. 2012), and Baker v. Carr, 369 US 186 (1962).  The Court won’t address these cases 
in depth because Shooter merely cited them in passing.  In short, none of these cases 
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Although it “is often beneficial” to begin the qualified-immunity analysis by 

addressing whether a statutory or constitutional right has been violated, district courts are 

vested with discretion to determine “which of the two prongs of the qualified immunity 

analysis should be addressed first in light of the circumstances in the particular case at 

hand.”  Pearson v. Callahan, 555 U.S. 223, 236 (2009).  Additionally, “a longstanding 

principle of judicial restraint requires that courts avoid reaching constitutional questions in 

advance of the necessity of deciding them.’”  Camreta v. Greene, 563 U.S. 692, 705 (2011) 

(citations omitted).  Given these principles, it is unnecessary to decide, under the first prong 

of the qualified-immunity test, whether Shooter’s constitutional rights were actually 

violated.  Instead, Adams and Mesnard are entitled to dismissal under the second prong of 

the qualified-immunity test because Shooter hasn’t identified any clearly-established law 

supporting his claim.   

Notably, when Shooter was asked during oral argument to identify the best, most 

factually-analogous case establishing that the expulsion proceedings in this case were 

unconstitutional, Shooter demurred and instead urged the Court to consider “the facts” 

alleged in the complaint.  This is not how qualified immunity works.  Cf. Sjurset v. Button, 

810 F.3d 609, 615 (9th Cir. 2015) (“If indeed the [defendants] did not violate clearly 

established law, then we can determine that qualified immunity is appropriate and may thus 

dispose of the case without undertaking an analysis of whether a constitutional violation 

occurred in the first instance.”).10     

                                              
concerned a legislator’s due process rights in an expulsion proceeding.  Moreover, in 
Brewer, which involved a challenge to the removal of Chairperson Mathis from the 
Arizona Independent Redistricting Commission, the Arizona Supreme Court declined to 
resolve whether this removal “violat[ed] Mathis’s due process rights,” instead limiting its 
holding to a determination that the removal effort violated state law—specifically, “Article 
4, Part 2, Section 1(10) of the Arizona Constitution.”  275 P.3d at 1275, 1278.  Accordingly, 
these cases fail to demonstrate that Defendants violated “clearly established” federal law 
in Shooter’s expulsion proceedings.   
10  Monserrate v. N.Y. Senate, 599 F.3d 148 (2d Cir. 2010), which Shooter did not cite, 
further supports this outcome.  Monseratte involved a constitutional challenge to the New 
York Senate’s decision to expel a senator who’d been accused of domestic violence.  Id. at 
152-53.  The district court rejected a request for injunctive relief and the Second Circuit 
affirmed, holding, inter alia, that the challengers had failed to establish a likelihood of 
success on their due process and equal protection claims.  Id. at 154.  The court reached 
this conclusion even though the senator alleged he “was not given copies of the materials 
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II. State Claims 

Remaining before the Court are Shooter’s state-law claims: Count 2 (defamation); 

Count 3 (false light invasion of privacy); and Count 4 (wrongful termination).   

In most instances, when “all federal-law claims are eliminated before trial, the 

balance of factors to be considered under the pendent jurisdiction doctrine—judicial 

economy, convenience, fairness, and comity—will point toward declining to exercise 

jurisdiction over the remaining state-law claims.”  Carnegie-Mellon Univ. v. Cohill, 484 

U.S. 343, 350 n.7 (1988); see also 28 U.S.C. § 1367(c)(3) (“The district courts may decline 

to exercise supplemental jurisdiction over a [pendent state-law claim] if . . . the district 

court has dismissed all claims over which it has original jurisdiction.”).  

Here, although Defendants would prefer for the Court to retain jurisdiction over the 

case, and then dismiss the state-law claims against them, so they can clear their names, the 

Court concludes the Cohill factors weigh against retaining jurisdiction over the state-law 

claims.  First, because the case is only a few months old and no trial date has been set, there 

will be minimal duplication of effort caused by a remand.  Defendants argue the infirmity 

of Shooter’s state-law claims is obvious (and, thus, it won’t take many judicial resources 

to dispose of those claims), but this misapprehends the nature of the judicial economy 

factor.  If Defendants are correct about the weakness of the state-law claims, a state-court 

judge should be able to quickly address them upon remand, using no more resources than 

would be consumed by this Court.  See, e.g., Musson Theatrical, Inc. v. Fed. Express Corp., 

89 F.3d 1244, 1255-56 (6th Cir. 1996) (recognizing that “[a]fter a 12(b)(6) dismissal, there 

is a strong presumption in favor of dismissing supplemental claims” and explaining this 

presumption exists in part because the “same written materials [concerning the state-law 

claims] could be submitted to a state judge for his decision, with only minimal rewriting”); 

                                              
considered by the Select Committee,’” “was not able to cross-examine the two witnesses” 
who were interviewed, and most of the “meetings of the Select Committee were held in 
executive session, closed to the public.”  Id. at 159 (internal quotation marks omitted).  If 
anything, Monseratte suggests the process preceding Shooter’s expulsion also complied 
with due process.  At a minimum, Monseratte would not have “ma[d]e it obvious” to 
Adams and Mesnard that the process followed in this case “violates federal law.”  Shafer, 
868 F.3d at 1117. 
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Gregory v. Inc. Village of Ctr. Island, 2016 WL 4033171, *9 (W.D.N.Y. 2016) (granting 

12(b)(6) motion to dismiss federal claims but declining to resolve the dismissal arguments 

contained in the same motion pertaining to state-law claims and instead remanding those 

claims to state court). 

Second, it appears the Maricopa County Superior Court is at least as convenient a 

forum as this Court.  Defendants and their counsel are based in and around Phoenix. 

Third, although Defendants may have a legitimate interest in the speedy vindication 

of their names and reputation, a countervailing “fairness” consideration is that Shooter filed 

this case in Maricopa County Superior Court.  It was Adams (with the State’s consent) who 

chose to remove it based on federal question jurisdiction.  Because there is no longer a 

federal question to be considered, Shooter’s choice of forum should be entitled to some 

weight.  Cf. Carijano v. Occidental Petroleum Corp., 643 F.3d 1216, 1222 (9th Cir. 2011) 

(noting “the strong presumption in favor of a domestic plaintiff’s choice of forum”).   

Finally, considerations of federalism and comity are best served by allowing the 

Arizona state courts to address state-law claims.  United Mine Workers of Am. v. Gibbs, 

383 U.S. 715, 726 (1966) (“Needless decisions of state law should be avoided both as a 

matter of comity and to promote justice between the parties, by procuring for them a surer-

footed reading of applicable law.”); see also Roundtree v. Atl. Dev. & Inv., 2009 WL 

2132697, *1-3 (D. Ariz. 2009) (dismissing federal claim and then declining to exercise 

supplemental jurisdiction over remaining state-law claims: “The Court is mindful that the 

exercise of supplemental jurisdiction may serve the values of judicial economy and 

convenience . . . but these values are outweighed by the interests of comity and 

federalism.”); Floyd v. Watkins, 2015 WL 5056036, *6 (D. Or. 2015) (“The Court closely 

examined the sole federal law claim [under § 1983] and resolved it in favor of Officer 

Watkins.  State court is a convenient forum for the parties, and declining to exercise 

supplemental jurisdiction respects the values of federalism and comity.”).  As another court 

put it, in a case involving similar procedural circumstances: 

While it is true that the case was properly removed to this Court, the federal 
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claims which constituted the basis for removal have now been dismissed. 
Some of the defendants argue that the Court should decide their several 
motions to dismiss prior to remand.  But decision of the issues presented by 
those defense motions would be dispositive of the state causes of action.  The 
real question now presented is whether, having dismissed the federal claims, 
this Court should proceed, on the basis of its pendent jurisdiction, to decide 
the plethora of state law issues contained in the complaint.  While the cases 
cited by the defendants indicate that this Court has the power to hear and 
dispose of the case notwithstanding the dismissal of the federal claims, the 
Supreme Court’s message is clear.  “[I]f the federal claims are dismissed 
before trial, even though not insubstantial in a jurisdictional sense, the state 
claims should be dismissed as well.” 

McGann v. Mungo, 578 F. Supp. 1413, 1416 (D.S.C. 1982) (citation omitted).  Thus, the 

Court will decline to exercise jurisdiction over the remaining state-law claims and remand 

them to the Maricopa County Superior Court.   

Accordingly, IT IS ORDERED that: 

(1) Adams’s motion to dismiss (Doc. 12) is granted in part; 

(2) Mesnard’s motion to dismiss (Doc. 16) is granted in part;  

(3) The State’s joinders (Docs. 13, 21) are granted in part;  

(4) Count 1 of the complaint is dismissed with prejudice; and 

(5) The Clerk of Court shall remand this case to the Maricopa County Superior 

Court and then terminate this action. 

 Dated this 7th day of June, 2019. 
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 CLERK OF THE COURT 

HONORABLE THEODORE CAMPAGNOLO A. Wood 

 Deputy 

  

   

  

DONALD M SHOOTER THOMAS C HORNE 

  

v.  

  

STATE OF ARIZONA, et al. REBECCA BANES 

  

  

  

 DANIEL P QUIGLEY 

STEPHEN W TULLY 

JUDGE CAMPAGNOLO 

  

  

 

 

MINUTE ENTRY GRANTING MOTIONS TO DISMISS 

 

 On November 18, 2019, this Court entered a Minute Entry converting the Motions to 

Dismiss to a Rule 56 proceeding, based on the inclusion in both Motions to Dismiss of a copy of 

the Notice of Claim, which the Court deemed to be an extraneous matter. In that same Minute 

Entry, the Court set a status conference for November 25, 2019 to determine if further discovery 

or briefing was necessary. At the hearing on November 25, 2019, both Movants withdrew the 

Notice of Claim issue from their respective Motions. The Court then re-converted the matter back 

to a Rule 12 proceeding, because the extraneous matter was no longer to be considered by the 

Court. To allow the parties to file any additional briefing, the Court took this matter under 

advisement on December 19, 2019.  

 

The Court has reviewed and considered the Defendants Kirk and Janae Adams’ Motion to 

Dismiss, the Response and Reply thereto, Defendants Javan “J.D.” and Holly Mesnard’s Motion 

to Dismiss, the Response and Reply thereto, the State of Arizona’s Joinder in the Motions to 

Dismiss, and the applicable law. 

 

The Court has also reviewed and considered the following additional briefing, as ordered 

by the Court: Plaintiff’s Supplemental Opposition to Defendants’ Motion to Dismiss, the Adams’ 
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Defendants’ Response thereto, the Mesnard Defendants’ Reply thereto, and the State of Arizona’s 

Joinder in the Adams Defendants’ Response and the Mesnard Defendants’ Reply. 

 

The Court has also considered Plaintiff’s Notice of Motion and the attachments thereto, in 

which Plaintiff seeks to file an amended complaint as a matter of course under Rule 15(a)(1)(B) 

of the Rules of Civil Procedure, the Adams Defendants’ and the Mesnard Defendants’ Response 

to Plaintiff’s Notice of Motion, and the State of Arizona’s Joinder in the Adams Defendants’ and 

the Mesnard Defendants’ Response to Plaintiff’s Notice of Motion. 

 

The Court finds that oral arguments would not significantly assist the Court in ruling on 

the Motions or the Notice of Motion. See Maricopa County Local Rule 3.2(d). 

 

I. Extraneous Matters 

 

As discussed in the November 18, 2019 Minute Entry, both Defendants attached exhibits 

to their Motions to Dismiss. In considering a motion to dismiss for failure to state a claim, if the 

trial court considers matters outside the pleadings (extraneous matters), it must treat the motion as 

a Rule 56 motion for summary judgment, and allow the non-movant a reasonable opportunity to 

present all pertinent material in response. Rule 12(d), ARIZ. R. CIV. P.; Strategic Development and 

Construction, Inc. v. 7th and Roosevelt Partners, LLC, 224 Ariz. 60, ¶1 (App. 2010). Matters of 

public record or matters that are central to a complaint are not considered “extraneous matters.” 

Id. at ¶¶13 & 14. 

 

One of Plaintiff’s contentions is that the matter should be re-converted to a Rule 56 

proceeding, if the Court determines to consider Exhibit 2 to the Adams’ Motion, the Sherman and 

Howard investigation report, based solely on his contention that it is not a public record. The Court 

deems Exhibits 1 and 2 to the Adams’ Motion to be 1) public records of the Arizona House of 

Representatives and/or 2) central to the Complaint. 

 

Even if Exhibit 2 was not ultimately determined to be a public record, it is clearly central 

to the Complaint. The Court of Appeals has stated that when a complaint relies on a document, the 

plaintiff is on notice of the contents of the document. Strategic Development and Construction, 

Inc. v. 7th and Roosevelt Partners, LLC, 224 Ariz. at ¶14. In such a case, the application of the rule 

converting a 12(b)(6) proceeding to a Rule 56 proceeding is not served when the motion to dismiss 

cites a document that is central to the complaint. Id. Because of such notice, the need for a chance 

to refute evidence in a Rule 56 proceeding is greatly diminished. Id. Even though the contract had 

been attached to the Complaint in the Strategic Development case, the Court of Appeals cited 

approvingly to a Third Circuit case that held that Rule 56 treatment was not required when a 

12(b)(6) response attached an undisputedly authentic copy of the contract that was the subject of 

the complaint, even though the contract was not attached to the complaint. [emphasis added]. 
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Id. (citing approvingly to Pension Benefit Guaranty Corp. v. White Consolidated Industry, Inc., 

998 F.2d 1192, 1196–97 (3d Cir. 1993). In the instant case, the investigative report was discussed 

front and center in the Complaint, and Exhibit 2 to the Adams’ Motion will be properly considered 

by the Court in this Rule 12(b)(6) proceeding.  

 

Exhibit 1 to the Mesnards’ Motion is a public record of the United States District Court 

and/or is central to the Complaint. These matters are non-extraneous, and the Court will consider 

them. Exhibit 3 to the Adams’ Motion and Exhibit 2 to the Mesnards’ Motion are copies of 

Plaintiff’s Notice of Claim, which, while extraneous, have been withdrawn by Defendants. The 

Court will not consider those two exhibits for purposes of the 12(b)(6) Motions. 

 

II. Plaintiff’s Motion to File Amended Complaint as a Matter of Course 

 

Plaintiff seeks to file an amended complaint as a matter of course under Rule 15(a)(1)(B) 

of the Rules of Civil procedure. The Court will rule on this motion as a matter of course without 

the necessity for a reply to the Motion. The Court finds that Plaintiff is not entitled as a matter of 

law to file an amended complaint as a matter of course. 

 

Rule 15(a)(1)(B) allows a party to file an amended complaint no later than 21 days after a 

responsive pleading is served, or if a Rule 12(b) motion is filed, no later than the date on which a 

response to the motion is due, whichever is earlier. In this case, the responsive pleadings were the 

Defendants’ Motions to Dismiss, both of which were filed on September 23, 2019. The Responses 

to the Motions to Dismiss were filed on November 1, 2019. Plaintiff did not file a motion for leave 

to file an amended complaint as a matter of course within either of the deadlines provided in Rule 

15(a)(1)(B). 

 

Plaintiff’s mere request in his Response to be granted leave to file an amended complaint 

if the Motions to Dismiss were granted does not suffice to meet the requirements of Rule 15. Aside 

from the request contained in the Response, no proposed amended complaint was filed or attached 

to Plaintiff’s Response. If the inclusion of such a request without the filing of an amended 

complaint was presumed to satisfy the deadlines in Rule 15, then that would swallow the Rule and 

render it completely ineffective. The Court will not make such a presumption. 

 

The fact that Plaintiff filed a pleading entitled “supplemental” opposition to the motions to 

dismiss on December 11, 2019, does not somehow resurrect the Rule 15 time period. The motion 

to amend the complaint as a matter of course is untimely. If Plaintiff wanted to attempt to properly 

amend his complaint, he should have abided by the procedures in Rules 15(a)(2) and 7.1(a). 

 

Because there is no pending valid motion to amend the complaint, the Court must proceed 

with deciding the Rule 12(b)(6) motions. The end result of this Ruling will grant leave to Plaintiff 
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to amend his complaint, such that the filing of a separate motion to amend the complaint will no 

longer be necessary. It is also necessary for the Court to rule on the Motions to Dismiss, so that 

Plaintiff will be on notice as to what will or will not be allowed to be pled in a proposed amended 

complaint. 

  

III.  Rule 8 and Rule 12(b)(6) 

 

As a general policy matter, Rule 12(b)(6) motions are not favored under Arizona law. State 

ex rel. Corbin v. Pickrell, 136 Ariz. 589, 594 (1983). The court assumes the truth of plaintiff's 

factual allegations when analyzing a complaint for failure to state a claim upon which relief can 

be granted. Hogan v. Washington Mutual Bank, N.A., 230 Ariz. 584, ¶7 (2012). Arizona follows a 

notice pleading standard. Coleman v. City of Mesa, 230 Ariz. 352, 356 (2012). Rule 8 of the 

Arizona Rules of Civil Procedure provides that a plaintiff must provide a “short and plain statement 

of the claim showing that the pleader is entitled to relief.” The purpose of a complaint is to give 

the opponent fair notice of the nature and basis of the claim and indicate generally the type of 

litigation involved. Cullen v. Auto-Owners Insurance Co., 218 Ariz. 417, ¶7 (2008).  

 

A motion to dismiss is not a procedure for resolving disputes about the facts or merits of a 

case. Coleman v. City of Mesa, 230 Ariz. 352, ¶46 (2012). Instead, the narrow question presented 

by a Rule 12(b)(6) motion is whether facts alleged in a complaint are sufficient to warrant allowing 

a plaintiff to attempt to prove his or her case. Id.  

 

However, a complaint that states only legal conclusions, without supporting factual 

allegations, does not comply with Rule 8’s notice pleading standard. Cullen v. Auto-Owners 

Insurance Co., 218 Ariz. 417, ¶7 (2008). A Court cannot accept as true allegations consisting of 

conclusions of law, inferences or deductions that are not necessarily implied by well-pleaded facts, 

unreasonable inferences or unsupported conclusions from such facts, or legal conclusions alleged 

as facts. Jeter v. Mayo Clinic Arizona, 211 Ariz. 386, 389 (App. 2005). Dismissal is permitted only 

when a plaintiff would not be entitled to relief under any interpretation of the facts susceptible of 

proof. Fidelity Security Life Insurance. Co. v. State Department of Insurance, 191 Ariz. 222, ¶4 

(1998). 

 

IV. Procedural Background 

 

 Because Count One of the Complaint alleged a violation of 42 U.S.C. §1983, Defendants 

Adams and Mesnard removed the case to federal court on March 11, 2019 based on federal 

question jurisdiction. On motions to dismiss, the United States District Court in CV-19-01671-

PHX-DWL, entered a ruling on June 11, 2019, dismissing Count One, and remanding the case to 

the Arizona Superior Court, because the remaining Counts were based solely on State law. 
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V. Plaintiff’s Complaint 

 

 Plaintiff’s Complaint alleged four causes of action. As discussed above, Count One was 

dismissed in federal court. 

 

Count Two alleged Defamation, and Aiding and Abetting, and Conspiracy to Commit 

Defamation. Count Three alleged False Light Invasion of Privacy, and Aiding and Abetting, and 

Conspiracy to Commit False Light Invasion of Privacy. Count Four alleged Wrongful 

Termination. 

 

 The District Court’s recitation of the factual allegations of the Complaint was thorough. 

Rather than repeat those factual allegations, the Court incorporates herein the section entitled 

“Factual Background” in the District Court’s Order of June 11, 2019, which is attached as Exhibit 

1 to the Mesnards’ Motion to Dismiss. 

 

 The Complaint arises out of a February 1, 2018 vote by the Arizona House of 

Representatives expelling Plaintiff from the House for conduct determined to be dishonorable and 

unbecoming of one of its members. The House voted 56-3 to expel Plaintiff. None of the parties 

dispute that the expulsion vote of Plaintiff was allowed by Art. 4, Part 2, Section 11 of the Arizona 

Constitution. Plaintiff’s Complaint does not seek to set aside the expulsion vote. 

 

 Rather, Plaintiff is seeking damages against the individual defendants in their individual 

capacities and/or as agents for the State of Arizona. Although not listed as a cause of action, the 

Complaint’s Prayer also seeks declaratory relief that the individual defendants violated Plaintiff’s 

constitutional rights to freedom of speech, equal protection and due process. 

 

VI. Defendants’ Contentions 

 

 The Adams Defendants and the Mesnard Defendants joined in each other’s Motion to 

Dismiss. The Adams Defendants contended that the Complaint should be dismissed for the 

following reasons: 

 

1. The Complaint violated Rule 8 of the Rules of Civil Procedure; 

2. The Complaint raised non-justiciable political questions as to Plaintiff’s expulsion; 

3. The Complaint failed to state any claim for relief against Defendant Adams; and 

4. Plaintiff is prohibited as a matter of law from asserting a claim of false light invasion 

of privacy. 

 

The Mesnard Defendants contended that the Complaint should be dismissed for the 

following reasons: 
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1. Mr. Mesnard is immune from a claim of defamation arising out of his acts as Speaker 

of the House, and particularly in regard to the creation and publication of the 

investigative report; 

2. The Complaint failed to state a claim of defamation against Mr. Mesnard; 

3. Plaintiff is prohibited as a matter of law from asserting a claim of false light invasion 

of privacy; and 

4. Plaintiff cannot state a claim for wrongful termination 

 

VII. Discussion 

 

A. Rule 8 Violation 

 

Defendants basically argue that Rule 8 requires a short and plain statement, and the 

Complaint is too long, containing 41 pages and nine exhibits. The Court is aware of the case law 

cited by Defendants on this issue, and finds it not to be applicable to this case. That line of cases, 

most of which comes from the federal courts, generally finds Rule 8 violations when the 

allegations, often lengthy, are confusing, illegible, conflicting or unintelligible. None of those 

cases resulted in dismissal simply because of the page length of the complaint. The Complaint 

contains factual allegations that certainly put the Defendants on notice of Plaintiff’s alleged 

complaints. Whether or not those allegations are sufficient to state a claim for relief is more of a 

Rule 12(b)(6) issue than a Rule 8 issue. 

 

The Court finds that the Complaint did not violate Rule 8’s requirement of a “short and 

plain statement.” 

 

B. Political Question 

 

Article 3 of the Arizona Constitution provides: 

 

The powers of the government of the state of Arizona shall be divided into three 

separate departments, the legislative, the executive, and the judicial; and, except 

as provided in this constitution, such departments shall be separate and distinct, 

and no one of such departments shall exercise the powers properly belonging to 

either of the others. 

 

Under separation-of-powers principles, a non-justiciable political question is presented 

when there is “a textually demonstrable constitutional commitment of the issue to a coordinate 

political department; or a lack of judicially discoverable and manageable standards for resolving 

it.” Arizona Independent Redistricting Commission v. Brewer, 229 Ariz. 347, ¶17 (2012), quoting 
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Nixon v. United States, 506 U.S. 224, 228 (1993). 

 

Art. 4, Part 2, Section 8 of the Arizona Constitution provides: “Each house, when 

assembled, shall choose its own officers, judge of the election and qualification of its own 

members, and determine its own rules of procedure.” 

 

Art. 4, Part 2, Section 11, hereinafter referred to as the “Expulsion Provision,” reads as 

follows: “Each house may punish its members for disorderly behavior, and may, with the 

concurrence of two-thirds of its members, expel any member.”  

 

The Arizona Constitution gives the power of expulsion of one of its members to the House 

of Representatives and the Senate, whichever is applicable. The Arizona Constitution does not 

give the power of expulsion to the judiciary. There are no judicially discoverable and manageable 

standards to resolve a House procedure to expel a member. Although stated in the context of an 

impeachment proceeding under a different section of the Arizona Constitution, the Arizona 

Supreme Court stated that a removal from office is not an act within the judicial power. Mecham 

v. Gordon, 156 Ariz. 297, 301-2 (1988). It is clear that Section 11 of the Arizona Constitution 

demonstrates a contextual commitment that expelling a member of the House is within the power 

of the Legislature, and is not within the power of the Judiciary. 

 

Plaintiff relied on the holding in Brewer, which permitted judicial intervention in the 

removal of a member of the Arizona Independent Redistricting Commission by the Governor. That 

case is instructive, but after a full reading, does not support Plaintiff’s position. In Brewer, the 

Governor had removed a member of the Arizona Independent Redistricting Commission under 

Art. 4, Part 2, Section 1(10) of the Constitution. That section allows the Governor, with the consent 

of two-thirds of the Senate, to remove a member of the Commission for “substantial neglect of 

duty, gross misconduct in office, or inability to discharge the duties of office.” The argument was 

made in Brewer that, akin to impeachment, the removal of a commission member was a non-

justiciable political question. The Supreme Court’s analysis and comparison of the impeachment 

provision with the commissioner removal provision provides guidance in this case. 

 

The Supreme Court noted that the impeachment provision in the Constitution provided that 

the Legislature is entrusted with the sole responsibility to impeach. Brewer, 229 Ariz. 347 at ¶21. 

The Court also held that impeachment has historically been a legislative process, not a judicial 

one. Id. at ¶24. In contrast, the Court found that the Redistricting Commission was created to 

separate it from the political process of redistricting. The Court further held that the Governor had 

no involvement in the redistricting process, except for his removal power. Id. at ¶25. For these 

reasons, the Supreme Court held that the process under Section 1(10) was not a political question. 

The Court held that the grounds for removal in Section 1(10) were subject to legal principles that 

provided manageable standards to resolve the dispute. Id. at ¶¶27-35. 
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The expulsion provision of the Arizona Constitution is akin to the impeachment provision, 

rather than the provision on the removal of a redistricting commissioner. The power to expel a 

member of the House or Senate has historically been a legislative process. This is strengthened by 

the United States Supreme Court’s opinion in Powell v. McCormack, 395 U.S. 486 (1969). In 

Powell, Representative Adam Clayton Powell, an African-American, had been duly elected to 

Congress, but the U.S. House of Representatives voted by a two-thirds majority to “exclude” him 

from membership in the House on the grounds that he was not “qualified” to serve as a 

Representative. The House based its decision on Art. I, Section 5, clause 2 of the United States 

Constitution, which is the federal expulsion clause. Art. I, Section 5, clause 2 reads, similarly to 

the Arizona Constitution, as follows: 

 

Each House may determine the Rules of its Proceedings, punish its Members for 

disorderly Behaviour, and, with the Concurrence of two thirds, expel a Member. 

 

Although Plaintiff in the instant case appeared to argue otherwise, the United States 

Supreme Court did not appear to question that the House’s power of expulsion for “disorderly 

behavior” was a legislative, not a judicial, function. Powell v. McCormack, 395 U.S. at 547-8. The 

holding of the case was that the federal expulsion clause did not include the power to “exclude” a 

member of the House based on his or her qualifications, because the federal constitution already 

contained the sole qualifications to be elected to Congress. Id. 

 

The Complaint contends that the process followed by the Arizona House of 

Representatives, or by the House through its Speaker, deprived him of his rights to confront his 

accusers and examine the witnesses.  However, in analogizing the Arizona Supreme Court’s 

rationale regarding the impeachment provision, this Court finds that these rights are not available 

in a legislative decision to expel a member under the Arizona Constitution.  

 

In Mecham, the Court held that an impeachment proceeding was not the equivalent of a 

criminal trial within the judicial system. Mecham v. Gordon, 156 Ariz. at 301. The Court held that 

in an impeachment proceeding, the Senate can impose no greater or lesser penalty than removal, 

and it can impose no criminal punishment. Id. at 302. The Mecham Court held that the 

constitutional provisions that a person shall not be deprived of life, liberty or property without due 

process do not protect the right to hold the office as governor. Id. at 302 (noting that impeachment 

does not deprive the governor of life or liberty, or property, because the position of Governor is 

not a property right). The Court noted that these are all rights provided to a criminal defendant, 

and that an impeachment is not a criminal trial. Id. at 303.  

 

Because of this, the Supreme Court held that, even if it disagreed with the impeachment 

procedures imposed by the Senate, it had no power to require the Senate to adopt rules of criminal 
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procedure. Id.  Clearly, a person in an impeachment trial may assert his 5th Amendment right to 

remain silent in an impeachment trial, but that invocation is based on the protection of his rights 

in a criminal trial. Id. 

 

This Court finds that the same reasoning would apply to an expulsion proceeding under the 

Arizona Constitution. Under Section 11, the House can do no more than expel a member, and 

cannot impose criminal punishment. Therefore, it is clear that the expulsion of Plaintiff from the 

Arizona House of Representatives was a legislative decision under the Arizona Constitution, and 

any legal challenge to that decision is a non-justiciable political question. 

 

C. Defamation Claim 

 

The Adams Defendants contended that there are no allegations of defamation against Mr. 

Adams in the Complaint. The Mesnard Defendants asserted the same, and additionally alleged that 

Mr. Mesnard is immune from any civil action based on legislative immunity due to his role as the 

Speaker of the House during the relevant time period contained in the Complaint. 

 

A defamation action compensates damage to reputation or good name caused by the 

publication of false information. Godbehere v. Phoenix Newspapers, Inc., 162 Ariz. 335, 341 

(1989). To be defamatory, a publication must be false and must bring the defamed person into 

disrepute, contempt, or ridicule, or must impeach plaintiff’s honesty, integrity, virtue, or 

reputation. Id. If the plaintiff is a public official or public figure, or if the matter is a public one, 

the plaintiff must prove actual malice to be successful. Id. at 342. Actual malice requires that the 

publisher acted with knowledge of the falseness or with reckless disregard of the truth. Id. at 342-

3 (1989). 

 

1. Kirk Adams 

 

After a thorough review of the Complaint, the Court is unable to find any specific 

allegations of defamation against Mr. Adams. There are allegations of tangential activities that 

may have been committed by Mr. Adams. The Complaint fails to identify the act or acts of 

defamation allegedly committed by Mr. Adams. There are no allegations that Mr. Adams was 

involved in the publication of any allegedly defamatory information. 

 

All of the allegations against Mr. Adams amount to nothing more than innuendo, 

speculation, irrelevance to the causes of action, or outright guessing. While the Court must accept 

the allegations in the Complaint as true, the Court need not do so when the allegations are 

unsupported by any well-pled facts to support a cause of action for defamation. 

 

As stated above, a Court cannot accept as true allegations consisting of conclusions of law, 
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inferences or deductions that are not necessarily implied by well-pleaded facts, unreasonable 

inferences or unsupported conclusions from such facts, or legal conclusions alleged as facts. Jeter 

v. Mayo Clinic Arizona, 211 Ariz. 386, 389 (App. 2005). 

 

2. Javan “JD” Mesnard 

 

Similarly, as to Mr. Mesnard, the complaint fails to allege any acts of defamation, except 

as discussed below regarding the investigative report. Except for the investigative report, the 

allegations that could relate to a defamation claim are as conclusory as those against Mr. Adams, 

with no well-pled factual support. Again, the allegations are based on innuendo and speculation. 

 

The only factual allegations that could pertain to a defamation action are in regard to Mr. 

Mesnard’s involvement as the Speaker of the House, which largely addressed the investigative 

report on Plaintiff, which was conducted by an independent law firm, the issuance of the 

investigative report, and the disclosure of the report to the media. Based on the allegations in the 

Complaint, such actions are entitled to legislative immunity as a matter of law.  

 

When members of Congress are acting within their legitimate legislative sphere, the Speech 

or Debate Clause serves as an absolute bar to criminal prosecution or civil liability. Gravel v. 

United States, 408 U.S. 606, 624 (1972). The United States Supreme Court has held that common 

law legislative immunity similar to that embodied in the Speech or Debate Clause exists for state 

legislators acting in a legislative capacity. Arizona Independent Redistricting Commission v. 

Fields, 206 Ariz. 130, ¶16 (App. 2003). Arizona has codified this common law immunity in its 

Constitution. Id. at ¶29. Therefore, a legislator may invoke the legislative privilege to shield from 

inquiry the acts of independent contractors retained by that legislator that would be privileged 

legislative conduct if personally performed by the legislator. Id. at ¶30. 

 

An absolute legislative privilege applies to legislators performing a legislative function 

“although the defamatory matter has no relation to a legitimate object of legislative concern.” 

Sanchez v. Coxon, 175 Ariz. 93, 97 (1993) [emphasis in original]. It is the occasion of the speech, 

not the content, that provides the privilege. Id. 

 

Further, whether or not a legislator’s decision to take some action may or may not have 

had ulterior motives, other than a legislative purpose, that action or decision is protected by 

absolute legislative immunity. See Carlos v. Santos, 123 F.3d 61, 66 (2d Cir. 1997). In Carlos, the 

Second Circuit held that a consultant’s report initiated upon a legislator’s inquiry had the same 

absolute legislative immunity. Id. Additionally, the mere release of a report to the media is a 

legitimate legislative activity protected by the Speech or Debate Clause of the U.S. Constitution. 

Green v. DeCamp, 612 F.2d 368, 372 (8th Cir. 1980). Because the U.S. Constitution’s Speech or 
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Debate Clause is akin to the same protection in Arizona, the Court finds the Second and Eighth 

Circuits’ rulings to be persuasive.  

 

For the foregoing reasons, the Court finds that the cause of action for defamation as to Mr. 

Adams and Mr. Mesnard does not state a claim for relief. Based on the allegations in the 

Complaint, Plaintiff would not be entitled to relief under a defamation claim under any 

interpretation of the facts susceptible to proof. Additionally and alternatively, the cause of action 

for defamation against Mr. Mesnard does not state a claim for relief based on his absolute 

legislative immunity. 

 

D. False Light Invasion of Privacy 

 

Based on the same conclusory allegations discussed above, Plaintiff has failed to state a 

claim for relief as to the tort of false light invasion of privacy. Further, based on the allegations in 

the Complaint, Plaintiff is unable to pursue such a claim as a matter of law. 

  

The right of privacy does not exist where the plaintiff is a public officer or public figure, 

and the information is of a public nature. Godbehere v. Phoenix Newspapers, Inc., 162 Ariz. 335, 

343 (1989). The allegations of the Complaint confirm that Plaintiff was a public official and/or a 

public figure during the relevant time period. The issues raised in the Complaint were of a public 

nature. Therefore, there can be no false light invasion of privacy action for matters involving 

official acts or duties of public officers. Id. 

 

A public official has a right to sue under this tort if the publication presents the public 

official’s private life in a false light. Id. In such a case, however, the public official must prove 

actual malice to be successful. Id. Actual malice requires that the publisher acted with knowledge 

of the falseness or with reckless disregard of the truth. Id. at 342-3 (1989). 

 

 Plaintiff’s Responses to the Motions argued that the Complaint alleged privacy invasions 

of his private life. The Complaint, however, only pertains to Plaintiff’s role as a Representative 

and his alleged acts conducted while he was a legislator. If there were alleged privacy invasions 

of his private life, there are insufficient allegations of such that would meet a Rule 12(b)(6) 

analysis. 

 

E. Aiding and Abetting 

 

 The causes of action against Mr. Adams and Mr. Mesnard for aiding and abetting and 

conspiracy to commit defamation and false light invasion of privacy must fail, in light of the 

Court’s Ruling that Plaintiff has failed to state a claim for relief for both torts. In a cause of action 

for aiding and abetting, the complainant must allege that (1) the primary tortfeasor has committed 
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a tort causing injury to the plaintiff; (2) the defendant knew the primary tortfeasor breached a duty; 

(3) the defendant substantially assisted or encouraged the primary tortfeasor in the breach; and (4) 

a causal relationship exists between the assistance or encouragement and the breach. Security Title 

Agency, Inc. v. Pope, 219 Ariz. 480, ¶44 (App. 2008). 

 

The Complaint failed to state a claim for relief as to either tort, and failed to state a claim 

for relief that either Defendant had knowledge of any alleged defamation or invasion of privacy 

committed by the other. 

 

F. Wrongful Termination 

 

  The Complaint alleges that Plaintiff was wrongfully terminated from his position as a 

Representative. All of the cases cited by Plaintiff in support of this claim pertained to wrongful 

termination of employees by employers. None of those are applicable to this situation. Neither Mr. 

Adams nor Mr. Mesnard was Plaintiff’s employer. Plaintiff was not the employee of either 

Defendant. Neither Defendant “terminated” Plaintiff. Plaintiff was expelled from the House by a 

vote of 56-3 pursuant to Art. 4, Part 2, Section 11, which vote is considerably higher than the 

necessary two-thirds vote for expulsion. The Court has already determined that Plaintiff cannot 

challenge the action of the House in expelling him.  

 

 As mentioned above, Plaintiff has no “property” interest in his seat in the House of 

Representatives. As the Court stated in Mecham, a person does not have a property interest in 

public office. Mecham v. Gordon, 156 Ariz. at 302. The Court stated: 

 

[P]ublic offices are public ... trusts, and the nature of the relation of a public 

officer to the public is inconsistent with either a property or a contract right. Every 

public office is created in the interest and for the benefit of the people, and 

belongs to them. The right, it has been said, is not the right of the incumbent to 

the place, but of the people to the officer. * * * The incumbent has no vested right 

in the office which he holds. 

 

Id., citing to Ahearn v. Bailey, 104 Ariz. 250, 254 (1969). 

 

 The Court finds that Plaintiff is not entitled to assert a cause of action for wrongful 

termination as a matter of law, based on the allegations in the Complaint. 

 

VIII. Conclusion 

 

For the reasons stated above, the Court finds that the Complaint fails to state a claim for 

relief on all of the causes of action contained therein. In his Responses, Plaintiff requested leave 
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to amend the Complaint. Defendants objected to the request, arguing that the deficiencies in the 

Complaint cannot be amended.  

 

Before the trial court grants a Rule 12(b)(6) motion to dismiss, the non-moving party 

should be given an opportunity to amend the complaint if such an amendment cures its defects. 

Dube v. Likins, 216 Ariz. 406, ¶24 (App. 2007); Wigglesworth v. Mauldin, 195 Ariz. 432, 439 

(App. 1999). The Court finds that the request contained in the Response is sufficient to properly 

make the request, without the need to file a separate motion for leave to amend. Cf. Blumenthal v. 

Teets, 155 Ariz. 123, 131 (App. 1997)(trial court did not err by denying plaintiff the opportunity 

to amend months after the motion to dismiss had been denied, even though he had requested leave 

to amend in a one-sentence request in his response to motion to dismiss). The Court does not know 

if an amended complaint will cure any of the defects, but Plaintiff should be given the chance to 

do so. 

 

 IT IS ORDERED that Plaintiff’s Notice of Motion, seeking the filing of an amended 

complaint as a matter of course under Rule 15(a)(1)(B) is denied. 

 

 IT IS FURTHER ORDERED that Plaintiff’s request to re-convert this matter to a Rule 56 

proceeding is denied. 

 

IT IS FURTHER ORDERED that Defendants’ Motions to Dismiss are granted. 

 

 IT IS FURTHER ORDERED that the actual dismissal of this case will be held in abeyance 

to allow Plaintiff to file an amended Complaint to attempt to cure the deficiencies in the original 

Complaint. 

 

 IT IS FURTHER ORDERED that Plaintiff shall file an amended Complaint no later than 

January 17, 2020 that attempts to cure the deficiencies in the original Complaint. Failure to file an 

amended Complaint by January 20, 2020 will result in a dismissal of this case without further 

notice. 

 

IT IS FURTHER ORDERED that Defendants’ time to file an answer or a further 

responsive pleading is extended to 20 days after their respective receipts of service of an amended 

Complaint. 
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MINUTE ENTRY 

 

 

MINUTE ENTRY CONVERTING MOTIONS TO DISMISS 

TO MOTIONS FOR SUMMARY JUDGMENT 

 

 

The Court has received Defendants Kirk and Janae Adams’ Motion to Dismiss, and 

Defendants Javan “J.D.” and Holly Mesnard’s Motion to Dismiss. For the reasons stated below 

and pursuant to Rule 12(d), ARIZ. R. CIV. P., the Motions to Dismiss are being converted to 

motions for summary judgment.  

 

Both Defendants attached exhibits to their respective Motions to Dismiss. In considering 

a motion to dismiss for failure to state a claim, if the trial court considers matters outside the 

pleadings (extraneous matters), it must treat the motion as a Rule 56 motion for summary 

judgment, and allow the parties a reasonable opportunity to present all pertinent material to the 

motion. Rule 12(d), ARIZ. R. CIV. P.; Strategic Development and Construction, Inc. v. 7th and 

Roosevelt Partners, LLC, 224 Ariz. 60, ¶1 (App. 2010). Matters of public record or matters that 
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are central to a complaint are not considered “extraneous matters.” Strategic Development and 

Construction, Inc. at ¶¶13 & 14. 

 

Exhibits 1 and 2 to Adams’ Motion may or may not be considered as public records of 

the Arizona House of Representatives. Exhibit 1 to Mesnards’ Motion may or may not be 

considered as a public record of the United States District Court. However, the Court finds that 

Exhibit 3 to Adams’ Motion and Exhibit 2 to Mesnards’ Motion are copies of Plaintiff’s Notice 

of Claim, which Notice is neither a public record nor central to the Complaint. See Jones v. 

Cochise County, 218 Ariz. 372, ¶7 (App. 2008)(affirming the trial court’s conversion of a motion 

to dismiss to a motion for summary judgment, because a notice of claim is a document outside 

the pleadings). 

 

Referring to documents attached to a complaint are not extraneous matters. Id. at ¶10. 

However, none of the exhibits attached to the Motions were attached to the Complaint. 

 

Because at least one of the exhibits from each Motion, and possibly the other exhibits, are 

extraneous matters, the Court believes it is appropriate to convert this matter to a Rule 56 

proceeding, and allow the parties a reasonable opportunity to present all pertinent material to the 

Motions, pursuant to Rule 12(d). 

  

IT IS ORDERED that Defendants Kirk and Janae Adams’ Motion to Dismiss, and 

Defendants Javan “J.D.” and Holly Mesnard’s Motion to Dismiss are converted to Motions for 

Summary Judgment. 

 

IT IS FURTHER ORDERED that a telephonic status conference to discuss whether the 

parties will request additional time for a reasonable opportunity to present all pertinent material 

to the Motions is set on November 25, 2019 at 8:45 a.m. (15 minutes allotted). Counsel for 

Defendants Adams shall initiate the telephonic conference by first arranging the presence of all 

other counsel on the conference call and by calling this division at: (602) 372-0537 no later than 

5 minutes before the scheduled time. The parties and counsel shall not be permitted to 

participate in conferences via cell phones or speakerphone.  

 

 

**Counsel please review the information below** 

 

Becoming familiar with the Court’s requirements is crucial; failure to comply with any of 

the requirements can and will delay any resolution to the issue. 

 

Counsel are encouraged to visit Judge Campagnolo’s online profile for information on 

the Court’s expectations regarding motion practices and requirements, discovery disputes, and 
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hearing/trial procedures at the following website:  

http://www.superiorcourt.maricopa.gov/JudicialBiographies/judges/profile.asp?jdgID=327&jdg

USID=12118 
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