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STATEMENT OF JURISDICTION

This Nourt granted leave in Defandant’'s successive Motion on
fjpril 30, 2021, 987 N, 2d 827, 2021 Mich LEXIS 797, 7N21 WL 1718660,
This Pourt has jurisdiction eover this application in MCR 7.312(H)(1}.

AT




T1.

STATEMENT OF QUESTIONS PRESENTED

Ts +the Parnle Roard reguired to take Defandant's ynuth into

cansideration when svalusting him for release?

Pefendant--fpprllant Answers: “YES!

0aintiff-~Anprllee Answers: “HO"

The 0.0.0, fBnagers:  "NOY
The Trial Court Answersg: UFNAOY
Amicus Curise Petitioner Answers: "YES!

Noes the Parole FAoard!'s "life means 1ife®

spntances unconstitutional under Miller v.

Louisiana?

Nefendant--Appellant Ansuers: "YEQY
Plaintiff--Appellea Answers: "NDY
The C.0.A. Answers: TNOY

The Trial Court Answers: "NCOT

Amicus Turias Petitioner Anmswers: "YESY

..-V-

policy repder the Defendant’s

Alahama and Montgomery v.




STATEMENT OF FACTS

Defendant, Montez Stovall, pleeded guilty to two counts of secnond-degres
murder, MCL 750,317, and two counts of possessing 8 firearm. In exchange for
defandant 's quilty nleas, the prosecution reduced the charges in one of the
sharges from first-degree murder, MCL 750.316, to second-degree murder, MCL
750.7%7. Dafendant was sentenced to two concurrent sentences of 1ife
imprisorment and the mandatory two-year sentence for the felony firearm.

Tn the issues hefore this Court, defendant filed a successive motion in the
trial eourt asserting his sentences were unconstitutional. The trial court
denied. Defendant appealasd the trial court'!'s ruling and was denied in Peaple v.
Stovell, 334 Mich App 553, 965 N.W, 2d 264 (2020).

Thig Qourt granted leave on select issuss in People v. Stovall, SC:162425,
fpril 30, 2021 (2021 Mich. LEXIS 797, 957 N.W. 2d A27)

This petitioner requests permission to file an fmicus Duriae on tun of the

five authorized issuea.1

1. Tn accordance with MGR 7.7312(4}, neither counsel for the Feople nor saunsel
for the Defendant suthorized this brief in whole or part mor eontributed monatary

gain for its submission.




ARGUMENT

I. The Parole Board is required to take Defendant's youth into consideration
when evaluating him for relesase. (Gnuft's authorized Issus #5, Paople v.

Stavall, SC: 162425, April 30, 2021)

Developmenta in psychology and hrain science continue to show fundamental
differences hatween juvenile and adult minds. t[T]ransient rashness, proclivity
for risk, and inability to access consequences...hoth lessaned a child's moral
culpability and enhansed the prospect that, as the years go by and neuralogical
development accurs, [a juvenile affender's] deflciences will he reformed.”
Miller v. Alahama, 192 S.0t, 2455, 2464-2465; 567 U.G. kA0 183 L. Ed, 2d 07
(M2}, quoting Greham v. Florida, 130 5.Ct. 2011, 2n25-2027; 60 U.5. 48; 176
I.Ed. 2d A28 (2M0).

Tt is vital fo the issues befora this Court in People V. Stovall to view
pvidence that juvenile offenders serving 1ife with parole are being denied a
meaningful opportunity for release based on demonatrated maturity and
rehshilitation, Current state law allpuws denial of release despite demonstrated
rghahilitation. The constitutlonal protections of Miller and Montgomary must
apply to perole oroceedings for Jjuvanile offenders facing a maximum sentence of a
lifetime of imprisenment. The act of the Parnle Board conaidering youth ("vouth®
as defined in Millsr/Mantgomery) is meant to effectuate the conatitutionaly
protected right of e juvanile offender to receive a releess decision that is
hased on his/her demonstrated maturity and rehabilitation. A denial of release
for a juvenile nffender facing a maximum sentence of a lifetime of imprisonment
hased on the juvenile offander's crime ia not the cantemplation Miller intended--

for a parole board ta substitute itself for the sentencing court. PRather, the
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Parole Roard nossesses the unigue opportunity to see into the erystal hall which
did not exist st sentencing--to see first hand whether the juvenile offender is
irreparahly corrupted or has heen cspable of growth, maturity, and
rehabilitation.

This Amicus Curiae petitioner offers dogumsnted evidence as a juvenile
offender serving parnlahle 1ife that he has been denied release, after serving
over 41 years, hesed strictly on his juvenile crimes, in spite of documented
growth and maturity. It is vital this Court take this opportunity to view a
snapshot of the statutory reality of a juvenile offender who poesess no hape of
future release. This reality, statutorily, is defendant Stovall's reality

Tn Montgomery v. Louisiana, 136 5.0t.718, 7363577 1.5, 190; 193 L.Ed. 2d
599 (2016), the Court was clear on its acceptance of a parolable life sentence,
"allowing those offenders to he considersd for parole ensures that juvanile
offenders whose crime reflected only tranaiﬁnt jimmaturity--and wha have since
matured--will not be foreed to serve a disproportionate sentence in violation of
the Eighth Amendment.” {emphasis added). The disproportionate sentence was
descrited in Graham v. Florida, 130 5.Ct. 2011, 2027; 560 U,5. 4B; 176 L.Ed. 2d
B25 (ZDTU)ﬁas a lifetime of incarcsration where "the remote possibility af
{release] does not mitigate the harshness of the sentence." There are no
statutory protections in place in Michigan to "snsure® a juvenile offender
aerving a paroleble 1life will not be forced to serve his/her entire life.in
prison after demonstrating maturity. Statutorily, juvenile offenders serving
perolable 1ife are treated exactly 1ike adults serving parolaehble life,

Tt is true that the MDOC recently revised its Policy Directive, "Parole
Process”, MDOC PD D6.05.104, effective 11/04/2021 [EXHIBIT A}, where the Parole
Board must now cansider as "mitigating factors” the distinctive attributes of

youth and orowth/maturity since the commission of the juvenile offender's
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crime(s). PR 06.05.104(N). Howsver, hy its statutory suthority, the Parole
Aoard doesn't have to actuslly comment, rely on, nor act on the mitigating
factors. The Parale Poard's "Life Means Life!" philesophy can be switched on
or off, for any reason, at any time. The MDOC's revisad "Parole Process® did
not restrict nar deter that philasophy. This fact is verifiable in the
Amicus Curiae petitioner's "PARDLE RNARD NATICE NF DECISTION' date 12/13/2021.
[EXHIBIT B]. The Parole RBoard's nrovided reasons for their "no interest"
decision were solely hasad on petitiorer's juvenile offender crimes,
committed at age 16 and 17, Further, in the Parecle Board's Notice of
Decision, the Pernle Board provided "Recommendstions for Corrective Action
Which May Facilitate Release", as is now mandsted in the MPOC's *Parole
Process", PD DA.05.104 "0%, The "Corrective Actions"” provided were:
"Demenstrate responsible bahavior hy avoiding situations which result in
misconduct citations', "Demonatrete responsible hehavior hy sarning good
hlock or staff reports of conduct in the housing unit", and "Develop a
nositive wark recard". This petitioner hesn't received a misconduct citation
aince 1987 (over 35 vears ago), "block reports' no longer exist in the MDNC
Policy Directives, although petitioner's past Lifer Review Repnrts indicate a
history of positive unit staff interactions, end petitioner has receivad
"ahove average® scores on all wark evaluations penerated by the MDOC dating
hack to 1984 (%8-year history of positive work record).

The documented history of petitioner, Michael Johnson #1534604, is listed
below, and is proof that s a ijuvenile offender serving a parolable 1ife
sentence, he has been denied a meaninoful opportunity for release in spite of
demonstrated maturity snd rehahilitation.

(a). Petitioner, Johnson, was arrested (04/07/1980), oled guilty

(N8/17/1980), mentenced to parolshle life (09/72/1980) and sent to sdult

arizon (N9/22/1980) as & 17-year nld, [EXHIBIT C]
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{h). The 19811 Reception and Guidance Center (RG&C) recommendetions weres to
complete "gqroup for sex offenders", acquirs an academic educatiaon and a
vocational trade. Gee Classification Review, 10/23/80. [EXHIBIT D]

{c). I am currently one af the longest actively serving juvenile offenders
with a parolehle 1ife sentance and one of the first to recelve a "Parole Board
Notice of Decision® with written “Reasons in Support of Parole Board Action® and
written recommendations far "Corrective Action”.

(). T am misconduct free since 19A7--35 consecutive years. GSee
verification in the MDOG requested psych evaluation dated 07/01/2021. [EXHIBIT
E).

{e). T have completed all 3 of the MDNC's Reception and Guidance Center
recommendations by 1996--25 years ago. See Program Glassifrcation Report dated
03/15/08, [EXHIBIT F)

(f). I additionally ohtainmed an Associates Degree (05/09/86), Music Theory
Cert, (02/08/85), Paralegal Cert. (02/12/90), Pre-Releasse Education Programming
(OR/10/06), and Prisoner Mhsarvation Aide Training (11/05/12). 1 alsc received
awards/certificates for Warden's Forum participation, Qutstanding Achievements on
work assionment, and waes awarded £ Penal Press Awards while Editor of the prison
newspaper "The Factor". [EXHIBIT G]

(g). I eccumulated positive work svelustions dating back to 04/26/1985,
T've never received a poor work evaluation and have maintained employment far the
pravious 39 years of incarceration. [EXHIBIT H)

{h). 1In September of 2012, ths MDOC began a pilot progrem entitled
"Prisoner Obsarvation Aide Program", cheoesing the Tonis Corrsctional Facility as
: 1 nf 3 prisons "with the goal to implement [the program] on a state-wide basis.™
T was hand selected as 1 of 1 prisoners to ensure the pilot program ran

smoothly. "Prisoners shall he selected for this work assignment besed on their
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abilityv and willinoness +n nrovide this service hut also for their emotinnal

atahility, reliability, and credibility with both prisoners and staff.”
Dirertor's Office Memorandum 2012-32, Sept. 20, 2M2, [EXHIBIT I

(1). There is documentsd evidence that the Parole Roard has acknowladged my
growth and maturity over the years. 4gg9g: Parole Poard member Andrea Morse
conducted an interview and commented in her Case Summary notes: "Priesoner
accepts full responsibility...shows sincere remorse...has had one ticket in past
11 years...prisoner works well with little suparvision...realized gains from
[program] involvement...does sxcellent time, hes bensfited significantly from
therepy...". [EXHIBIT 3]. 2001: Parole PAoard member John Rubitschum wrots,
#*The parcole board acknowledges the many positive accomplishments vou have made
throughout your yeers of incerceration...The parole board urges your continued
positive adjustment.” [EXHIBIT K]. 2001: Chairman Stephan Marschke letter to
family member ﬁawn Williams, "Mr. Johnson has made good use of his time in
prison, He has accomolished a greet deal to rehabilitate himself, I cannot say
when the parole hoard may take favorable action in this case, howsver, I can say
Michael is doing everything poseible to someday sarn his releass.” [EXHIBIT L].
ofog6: Parole Posrd member Migusl Barrios, denying an interview, revealed in his
Casa Summary notes an inside view into a Roard member's unfettered ressoning,
“Highly predatory crime. Plrisoner] was essentially on prohation for gimilar
hehavior that resulted in this senseless death. The case was plea hargeined with
an undsrstanding that 18t dsgree murder charges would not be pursued.
Plrisonerl's good adijustment in prison doge not vet outwsigh the harm that
Plrisoner] haa caused society." [EXHIBIT M]. 2012: Retired Parole Board member
Pev. James Attervbery writes s letter expressing his personal visws, "I voted for
and support the release of Mr. Johnson on two semarate occasion., T cantinue to

halieve he should he released. Tt is my belief that he hes met all the standards
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of expectetions the MDOC imposes which he must mest in order to gain his
release." [EXHIBIT N].

(i). The parents and hrothers of Sue F£llen Machemgr, the 16-year old victim
of my crime, have written the Parnle Baerd requesting relesse since November 24,
1999, [EXHIBIT O].

(k). There is documsnted family suppart, employment and housing awaiting my
release. [EXHIBIT P}

(1). Former MDIOC ataff members have gone on record supporting my release.
[EXRIRIT Q).

(m}. In 2006 I was credited with 2 "Meritorious Act® for attempting to
search rooms for unconscilous prisoners during a bhlock fire. Ses Parole
Fligibility/tifer Review Repart dated 12/23/7008. [EXHIBIT R}

(n}. 0On May 29, 2B, Berrien County Circuit Judge John Donahus ruled my
parolahle life sentence was invelid in light of Miller v. Alshama and vacated the
aentence, ordering 8 resantencing "im conformity with constitutionel law™.
Dpinion and Order, PBerrien County Circuit Court, p.11, 05/2%/2018. [EXHIBIT S1.
The sentencing court's jodgment was overturned in People v, Johnson, C.0.A., No,
344322,M3una 18, 2019 (2019 Mich. App. LEXIS 3166). Judge Ponabue, upon

i
retirement, wrote tha FParole Board supporting my release.

{n). The MDOC's "COMPAS Marrative Assassment Summary" scared me at an
"Agsessmant Risk Prphability & Summary® of: "Vielence: Low®, "Recidivism: Low",
"OOMPAS Risk Matrix Recommended Supervision: Low". In all & categories of the
"Criminogenic Meeds Marrative Summary", T scared "unlikely” for need in every
treatment category. [EXHIBIT T1.

T was 17-years old when T was incarceratad. I em now 59 years old. After
more than & decades of consistent demonstrated maturity, gqrowth, and

rehabilitation, the MDAC Parole Roard has sent me a "no intersst” decisian,

-7~




quoting my crimes as a juvenile offender as the sols “reasons” for their action.
The Parole Roard was unahle to provide any other reasons because, guite simply,
there have no other ressons. Even with the MDOC's "Parole Process" policy
directive instructing them to consider the mitigating factors of youth, and to
consider my "growth end maturity since the commission of the offense(s)" (PD
N6.05.106 Sec. N), the Perole Board has clung to their statutory right to deny &
public hearing--an unrestricted authority they have the statutory right to do
until T am "deceased." MCL 791.7234 (B) (8).

There is no meaningful opportunity for rolease hasad on maturity and
rehahilitation that the Michigan Parole Roard must offer. The message to this
juvenile offender ia clear: T will die in prison of old age. An execution
through agedness.

I pose no arqument of contention that some juvenile offenders serving
parolahle life will receive a favorable review by the Parole Board and achisve
release. That will, and has, occurred. Rut, as the Court in Hill v, Whitmer
F.D. Mich, Case No. 10-1456R, June 2, 2020 (2020 U.S, Dist. LEXIS 96285, at 32)
so pointedly stated, "But no court has held that = state satisfies the Eighth
fmendment phligations so long as some parole hearing is meaningful. The only
logical rule-the nnly one consistent with the constitutional nrinciple at stake-
is that a state must ensure that all opportunities to ohtain release are
meaningful. To hold otherwise would candone parole oractices amounting to
illusory oppertunities for release",

Based on the facts estahlished in this hrief, this Court must surely
recognize that the State does not ensure that juvenile offenders serving
parolable 1ife have a meaningful opportunity for release basad on demonstrated
maturity and rehabilitation. Defendant Stovall's future, regardless nf his
growth and maturity, is that he faces a lifetime of incarceration for any reason

the State chooses.
~B-




IT. The Parole Board's "1ife means 1ife" policy renders the defendant's
sentences unconstitutional vnder Miller v. Alabems and Mantgomery v. Louislana

(Court's autharized Issue #3, People v. Stovall, sC: 162425, April 30, 2021)

For purposes of this issue--whether the Farole Qpard's "1ife means life"
philnsoohy renders rdefendant’s ssntences uneonstitutional under
Miller/Mantgomery--the actiona of tha Parole Aosrd are merely a reflection of the
Legislative intent when it created the pengl sanction and related parole
statutes. Tha Legislsturs did not design the penal sanction to afford releasss
opportunities like they did for prison=sr's serving indeterminate sentences.
“[Nur Legislsture has comsidered parole for both prisoners serving indetarminete
sentences and those serving parolable 1ife sentences and hes legislated that more
burdonsome process must hHe undertaken and survived by a lifer to be parolad."
8ilmore v. Parole Board, 247 Mich App 205, 227 (20M). The "burdonsome process'
uas created in tha mold of the pathway for release that a prisoner serving a Life
without Parole must navigate,

PDafendant is serving sentences that viclate the US Constitution's Eighth
Amendment ban on cruel and unusual punishment as held in Millar v. Alzhama, 132
5.Ct. P7L55; 567 US LAT; 1A3 L Ed. 2d 407 (2017). In Miller, 132 5.Ct. 2469, the
Court held that "tha Eighth Amendment forbids a sentencing scheme that mandates
life in prison without the possihility of pernle for juvenile offenders. of.
Rraham, 5A0 US 48, 130 5.Ct. 2011, (70201, 176 L.Ed, 2d 825 ("A State is not
required to guarentee eventual fresdom®, but must provide “some meaningful
opportunity to ohtain release hased on demonstrated maturity and
rehabilitation") . The Court further explained its Miller ruling in Montgomery,
136 S.0t. TMA, 73k, 577 1.5, 190, 193 L.Ed. 2d 599 (z0A), "Miller, then, did

more thsn require a sentencer to consider 2 juvenile offender's youth hefore
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somposing life without parole, it established that the penological Justifications
for life without parole eollapse in light of the distinctive attributes of youth”
and that, "Miller did har life without parole...for all hut the rarest af
juvenile offenders, those whose crimes reflect permanent incorrigibility.?

Tt ims not a dehatahle point thet the defendant hefore this Court, Stovall,
is not serving Life lWlithout Parole. A portion of the People's argument rests on
that agreed upon fect, Howsver, defendant's sentences, 1ife with the possihility
of parole, uers legislatively created in their purposs and effect as optiaonal
life without parole sentences. A parolable life sentence, statutorily, carry a
maximum potential of a lifetime in prison regardless of demonstrated maturity and
rehahilitation--where the State, for any reason, can withhold release for the
duratinn of the prisonerts life. This designed tegislative intent has been
clearly described hy Michinan courts. "There was alwavs a 'significant risk!
that [parolehle lifers] would he made to serve [their] life sentences." FPeople
v. Hill, 267 ®Mich App 345; 705 N 2d 139, 143 (2005). The Hill holding was not
an isolated anamaly--courts for decades have mirrored that interpretation. n{al
sentence of parolable life is ons nf the most severe seniences a defendent may
receive." People v. Narson, 220 Mich Anp 662, 677 {(1996): "Few prisoners serving
parolshla 1ife are ever paroled.! People v. Lemons, 454 Mich 234, 262 (1997)
(dissenting op. by Cavanagh, auating People v. Merriweather, 447 Mich 789, /13-
B4, 527 Nl 2d 460 (1994); "The Parole Board must truly exercise the discretion
granted +o it and not abdicate its responsibility by the automatle imposition, in
the case of juvenile homicide offenders, of its "1ife means life” policy™.

People v. Carp, 298 Mich App 4772, 536 (2012); "[Tlhis Court scknowledged that s
parolable 1ife sentence likely results in lifetime imprisonment® and, "In
practice, they [1ife without perole and parolahle 1ife] are but two sides of the

same life~imprisorment coin." People v, Eliason, 300 Mlch App 293, 326-327.,(2013)
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Rleicher, P.J. (eoncurring in part and dissenting in part); In People v. Harris,
924 Mich Apn 130, 133 (1997), the Court reasoned the "henefit" of defendant's
plea-hased parolable 1life sentence nver the avoided Life Without Parals sentence
was that "legislstive changes could increase the possibility of parole in the
future. As a result of prison overcrowding concerns ar for other reasons, the
legislature may well chenge the liferlsw parole process to defendant's
benefit...". (emphasis added).

Historically, as Michigan's parolable lifer ponulation challenged their
penal sanctions gseeking some form of meaningful release opportunity, courts
repeatedly told them fhose opportunities statutorily don't exist. That definasd
reality paralleled the description of a Lifs WMithout Parole in Graham, 130 5. Ct.
at 2027, "The State daes not exacute the offender sentenced to 1ife without
parole, but the sentence alters the offender's 1ife by a forfaiturs that is
irrevasabla. ..Tt deprives the convict of the most hasic liberties without giving
hope of restoration...the remote possibility of which does not mitigate the
harshness of the sentence...it m=ans that good hehavior and character improvement
are immaterial; it means that whatever the future might hold in store for the
mind and spirit of the convict, he will remain in prison faor the rest of his
days." (quoting Maoverath v. State, 105 Nev. 5P5, 526, 779 P.2d S4b (19n3)).

ACCEPTED PENDLOGICAL JUSTIFIGATIONS IN SENTENCING PRACTICES

Tf a lifetime of imorisonment was ruled unconstitutional for the Tyast
maiority of juvenile offenders®, Montgomery, 136 §.Ct. at 736, any penal sanction
that pleces a juvenile affender in the same dirs reality must he examined under
the congtitutionzly established principles in Miller and Montgomery, built on the
foundetion estahlished in Braham.  In Grahem, the Court held that pennlogical
justifications in sentencing practices must he axamined. "The Eighth Amendment

does not mandate sdoption of any one penological theory (Nuoting Harmelin, 501 US
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g57, 999, 111 SCt. 2680, 115 L.Ed, 2d 836, Op. of Kennedy). Tt does not follow,
however, that the purpnses end effects of penal sanctions are irrelevant to the
determination of Eighth Amendment restrictions.” Graham, 13f 5.0t. at 2028,
Graham held that the & accepted penologicel justifications in sentencing
practices--retribution, deterence, incapacitation, and rehabilitation--fail ta
nrovide "an adequate justification” for juvenile offenders serving non-homicide
offenses. Graham, 130 5.C0t. 2028, The Miller Court agread with Rraham's holding
and shared the same conclusians far juvenile offenders serving homicide LWOP:
(Retribution) ©The heart of the retribution rationaele is that a criminal
sentence must be directly related to the personal culpaﬁility of the criminal
offender. ..the cese for retribution is not es strong with a minor as sn adult!
Graham, 130 5.Ct. at 72028, Miller, 137 5.0t. at 2465. {Detersnce) Juveniles
"ara less likely to take a possible punishment into consideration when making
decisions." Graham, 130 6.0t. at 2028-2029. Miller, 132 S.Ct. at 2465.
(Incapacitation) "The characteristics of juveniles makes that judomsnt
questionahle...incorrigibility is inconsistent with youth", Graham, 130 5.0t. at
2029, Miller, 132 5.0t. at 2465. (Rehabilitation) "For juvenile offenders, who
are most in need of and recsptive to rehabilitation ..the absence of
rehahilit;tiva opportunities or treatment makes the disproportionality of the
sentence all the more evident". fBraham, 130 §.Ct. at 2030, Miller, 132 5.Ct. at
2LER.

Graham ultimately held the & penological justifications inadequate for non-
homicide juvenile offenders and forhid the semtence of life without parole,
firaham, 130 5.Ct, at 2030. Miller determined the penologicel justifications for
hamicide juvenile offenders were alsso inadequate, Miller, 132 5.0t a3t ope5

However, Miller mandated sentencing courts to take into considerstion the

juvenile's distinctive attributes of youth at sentencing while preserving the
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sentencing court's option of a LWOP sentence for the "rarest of juvenile
of fenders, thoss who crimes reflsct cermanent incorrigibility.” Montgomery, 136
5.Ct. at 72%. According to Montgomery, for juvenile offenders serving pra-
Miller LWOP sentences, the "vast majority" of juvenile offenders serving a
lifetime of incarceration were "beino held in vinlation of the conmgtitution.™
Mdntogomery, 136 5,Ct. at 726,

PENOLOGICAL JUSTIFICATIONS FOR PAROLABLE LIFE

This Court muat he willing to exemine the penolngical justifications in
sentencing practises of Greham, Miller and Mantgomery and apply that
constitutional line towards iuvenile offendasrs serving parolable 1life--which
narries the same maximum sentence as LYOP, a 1ifetime of incerceration.

The & sccepted pennalogical justifications in sentencing practices, when
applied to juvenile offenders serving perolahle life, must reach the same
conclusion of those serving LUOP, Miller reasoped that the distinctive
attributes of youth are not "erime specific", Miller 132 S5.0.t at 2465  The
distinctive attributes of yvouth for juvenile offenders convicted of 1st Dagree
Murder exist in the juvenile offender convicted of 2nd Deqres Murder. Those
attrihutes, which are inadequate in sentencing practicea for the vast majority of
juveniles in LWOP scenerins must also he inadequat= for for the vast mejority of
juveniles in Life With Parole scenerios.

(1) RETRIBUTION: A juvenile offepder serving parolable 1life, facing a
maximum punishment of a lifetime of incarceration, has the identicsl lessened
culpability as a juvenile offender serving Life Without Parole. "[Tlhe
distinctive attributes of youth diminish the penological justifications for
imposing the harshest sentences an juvenils offenders.” Miller, 132 5.Ct. at
24E5, Michigan has already accepted that *[a] sentence of parolable 1ife is ons

of the most severe sentences a defendsnt may receive". Peoplae v. farson, 220
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Mich App 662, 677 (1996). The heart of the retribution rational relates to an
offender's hlameworthiness, "the case for retrihution is not as strong with a
minor 28 with an adult." Greham, 130 5.Ct. at 2028. The lessensd culpability af
a juueniie does not increase based upon the crime he/she is chaerged with.

(2). DETERENCE: A juvenile in the community who does not consider the
possible consequences af g Life Without Parole sentence surely cannot he expected
to consider the possible consequences of a narolahle life sentence. "fTIhe same
characteristics that rander juveniles less culpable than adults--their
immaturity, recklsssness, and impetuosity--make them less likely to caonsider
patentisl punishment.” Miller, 132 5.C0t. at o465, quoting Graham, 130 5,Ct.
2mM1, 2028-2029. |

(3) INCAPACITATION: A decision determining a juvenile offender will forever
he a danger to society reguires a judgment that the juvenile is incorrigihle
{"bad beyand correction or reform!, lishster's dictionary). "The characteristics
of juveniles make that jucdgment guestionahls...incorrigihility ig incansistant
with youth." Braham, 137 S5.Gt, at 2028, Miller, 132 5.Ct. at 2465. The
determination of incorrigibility would be as difficult on a juvenile offender
convicted of 1st Degree Murder zs it would be for a juvenile offender canvicted
of 2nd Degres Murder. It is a dilemma either way.

(4) REHABILITATION: Rehabilitation is a penological goal that forms the
hasis of parole systems, Graham, 130 5.0t, at 2029. 1In the usual sesnse,
nrehahilitation involves the successful comoletion of vocational, educatiaonal, or
caunseling nroqrems designed to enable a prisoner to lesd a useful life, free aof
crime, when released.” Peaple v. Benenett, C.0.A. Mich, No.35064%, January 21,
on21 (2021 Mich. App. LEXTS 472 at p.18 202 W ?200%5). A penal sanction that
forswearg the raehabilitative idsa reflects "an jrrevocahla judagmant about an

affender's value and place in society, at odds with a child's capacity far
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change.” Miller, 132 S.Ct. at 2446, “For iuvenile offenders, wha are the most
in need of and receptive to rehahilitation,..the ahsence of rehahilitative
popartunities or treatment makes the disproportionality of the sentence all the
more evident." Graham, 130 S5.0t, 2030, Access tn rehabilitetive programming
within the MDOC was examined in Hill v. lhitmer, £.D. Mich, Nase No. 10-1456R,
June 2, 2020 (2020 U.5. Dist. LEXTS 0f785). The Pleintiffs, ijuvenile nffenders
sarving Life without Parole sentences who were waiting for potential resentencing
under MAL769.25a(2) and juvenile nffenders already resentenced under MOL
704,75a(9) (the Michigan Legislature's resalution to Miller and Montgomery). The
Court reasoned Uthe evidence...confirms that core nrogramming plays 2 significant
role in narole determinations." Hill, 2020 LEXTS 9A7R5, p. 29. The MDOC
"orioritize(s] prisoners with the sarlieat FRDs [Earliest Release Datel for
nlacement af programming, while declining to assign ERDs to prisoners serving
1ife sentences.” id., at p. 17-10. Neither prisoners serving Life without
Parnle nor parnlzhle lifers have an FRD. 0Nnly prisoners serving indeterminate
centences have an ERD, referred formally as a prigoner's minimum sentsnce.
MOL7091.234(1), "[A] prisoner sentenced to an indetsrminate ssntence...is subject
to the jurisdiction aof tha parole hoard when the orisoner has served s neriod nf
time pqual to the minimum sentence imposed hy the court...less nood time and
disciplinary eredits, if applicable." Guhsequent to the Hill ruling, the
Director af the Neparment of Corrections relessed a Director's DNffice Memoresndum
(POM) instructing facilities to allow juvenile offenders serving LWOP and those
recently resentenced into core programming. Juvenils nffenders serving parolable
1ife ware not included and remain grouped with adults serving LWNP and adults
serving narnlahle life--denisd availshility to core programming duz to thz lack
af an ERD and, thus, denisd a meaningful apoortunity for release.

The iurisdiction of the Parole Roard over parnlahle lifers after 10 or 15

-15-




vears, MCL791.224(7), is not considered a release dete. Tt is not even
cansidered s oarole decision date. [nce the Parole Board gains jurisdictiaon,
parolable 1ifers "are interviewed although not eligible for parole
consideration.” Peaple v. Hurst (after remand), 169 Mich App 160, 164, 425 N 2d
752 (19A8). Until all the statutory canditions are met--interview, avoidance of
judicial veto, puhlic hearing--"the Parole Board lacks the discretion to parole a
prisoner,' Tn re Parole of Johnson, 235 Mich App 21, 2, 596 Mil 24 202 (1999},

A Yrelesse decision oceurs only after the prisuner...advance[s] through a oublic
hearing to the ultimste decision of the Parole Roard." .Jackson v. Department of
Norrections, 247 Mich App %P0, 387, 636 N 2d 3065 (2001). "ITlhe requirement of
a public hearing does not estahlish a right far the orisonsr; rather, the
requirement astablishes = restriction on the authority of the Parole Bnard."
Middleton v. Parole Popard, 208 Mich 563, 567 (1995). The Parole Board is not
compslled to hold a public hearing. id., at 566-56B.

A11 of the above caselaw supports the averuelming disposition that a
juvenile offender's absence of rehahilitative opportunities makes the
disproportionality of the sentence 211 the mare svident.

The 4 panological justifications in sentencing practices for juvenile
nffenders serving parolable life do not adeguately justify the sentence. Because
the Michigen Legislature has failed to enact anv protactions to ensure those
iuvenile offenders have a meaningful opportunity for release hased on
demonstrated maturity and rehabilitation, the Parole Board can, and will,
continue ta statutorily deny release for any resson it deems worthy, including
the ﬁuvenile offender's crime(s). If this Court does not =ct, the central, core
reasaning on which the US Supreme Court built its Conatitutional protections of
juvenile offenders will he discarded--"that children who committ even heinous

crimes are capahle of change.! Montgomery, 136 5.Ct. at 776,
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Tr closing, it must he noted that the Legislature created narplahle life
in the mold of Life without Parnle. Relrase for a nrisoner serving Life
without Parole is to be parpled by the Parole Board, see MDAC dncument
entitled, "Michigan Parole Board memhers of zmer,  [EXHIBIT U; also,
aenerally ses, Makawski v. Governor, 485 Mich 465 (2M6)].  To ohtain
releasg: {a) Priaoners serving Life without Parale must rzceive an
interview after 10 years, MOL 791 . 264 (1Y, (Prisoners serving paralable life
receive an interview at 10 or 15 vears, MOL791.274(7)); (h) Prisoners serving
Life without Parnle must abtain a public hearing, MCL791 2064 (2} (F).
(Parplahle lifers must undefgm the puhlic hesring, MOL731,2%4(c), althaugh
the puhlic bearing is only defined for purnoses of prisaoners seeking
“reprieve, commutatian, or pardon®. MOL791.244(2YY; (c) Prisoners serving
Life without Parole must nhtain the signature of commutation from the
rmavernor, MCL 701 .7244 (1) and EXHIRIT LI, p.b. (Prisoners serving parolable
life must avoid the signature of a judicial veto, MEL791.234(H3(G)); (d)
After avercoming all the statutory hurdles, prisoners serving Life without
Parole can anly be paroled after 2 "majarity vote" of all 10 Parole Aoard
mawhers. "Mpst parnle decisions are hy by three-member panels of the Parole
Poard. Decisions for prisoners serving a life sentence are made by majority
vots of all ten members of the Perole Board", =ee FXHIARIT U, n.,1. Prisoners
serving parolahle 1ifa must also receive a majnritv vote of all 10 Raard
mamhars. Generally, the MDOC groups ell lifers togsthar. "Prisoners serving a
non-parolshle 1ife sentences...and all ather nrisanera serving a life
sentence, shall be interviewed hy one mamber of the narole heard at the
conelusion af ten calendsr years nf tha 1ife sentence even though they may
not be elipible for parnle at that time. Subsenuent interviews shall be
conducted at the discretion of the parole board." (EXHIRIT A, Sec M).

Alsn, parolabla lifers are seriously disadvantaged by not Teceiving the

henafits nf the MDIC's Darale Guidelines until after the public
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hearing (which statutorily do not have to take place; see Jackson v. Department
of Corrections, 247 Mich App 3A0, 384, A24 Nb 2d (2M01)),  "Statutory mandated
parole guldelines form the hackhone of the parole-decision process.” Tn re
Aarale of Elias, 294 Mich fpp 507, 512, A1 NY 2d 541 (2M11). All prisonars
serving indeterminate sentences sre statutorily mendeted to recalve Parole
fuideline scares. MOL791,235(1)(2). lihen a prisaoner scores "high probability of
narale” on the guidelines, the Parnle fnard is"required to grant parale ahsent
substantial and compelling reesons to denart from that decision.” In re Paraole
of Elias, 294 Mich App at 530,

The Michigan Legislature did not include prisaners serving parolahle life
nar prisoners serving Life without Parmole to be mandatorily included in what has
been defined as "the hackbane of the parnle-decision process." This fact alone
is 2 clear indicator of the purpose and efferct of the pepal sanctions Lifa
without Parple and parolable life--the Legislative purpose of all life sentences
is to have some opportunity for release, but that opportunity was nat designed
nor dnes it result in a meaningful opportunity for relesase that is based on
demonstrated meturity and rehsbilitation. The effect of a parolable life
sentence is that the prisoner will he last in line for rehabilitative
pronramming, and, at the unfettered dscisions of the Parole Board, face spending

his/her entire life incarcerated. The releese oppartunity for Defendant

Stovall 12 remote, at heat.

RELTIEF REQUESTED
Tt is the request of this prtitioner that this Court rule Defendant
Stovall's sentences unconstitutionzal hased on Miller and Monthgomary, and he be
remandad hack to the sentencing court for a Miller-style resentencing as outlined
" raguested that Defendant's sentence currently must

in MOL760.725a. Tt is s8lsno
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nrovide a meaninoful opportunity for release hased on Defendant’

hehavior while incarcerated.

DATED: January 31, 2021.

A
Respactézz;j}% bpitted,
k/ vV

Micheel Johnson 150608
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