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INTRODUCTION

Unsurprisingly, Plaintiff-Appellee’s Brief repeatedly uses the word “action” to describe
the two types of lawsuits at issue in this case (i.e. “Wrongful Death Actions” and “Medical
Negligence Actions”). This usage makes sense because in the legal context, the word “action” has
a plain, unambiguous meaning.' Yet Plaintiff-Appellee goes on to argue, at length, that “Wrongful
Death Actions Are Distinct From Medical Negligence Actions.” (See Plaintiff-Appellee Brief at
pp. 12-14). Sure. But they are both still actions.

And that is the relevant point here, because the General Assembly enacted the Medical
Claim Statute of Repose to broadly apply, by its unambiguous language, to “any action” based on
a medical claim. And as Plaintiff-Appellee implicitly concedes, there is no controversy as to
whether a Wrongful Death Action falls under the umbrella of “any action.”

Nevertheless, Plaintiff-Appellee steers the Court away from any analysis of the “any
action” language. (Not once in her entire Brief does she address the phrase as used in the Medical
Claim Statute of Repose). Instead, Plaintiff-Appellee urges this Court to focus exclusively on the
language of the Wrongful Death Statute. But statutes are not analyzed in such a vacuum. This
Court cannot simply ignore the Medical Statute of Repose’s use of plain, unambiguous language.

At best, Plaintiff-Appellee’s Brief argues there is some undefined irreconcilable conflict
between the Medical Claim Statute of Repose and the Wrongful Death Statute. But Plaintiff-
Appellee’s argument ignores the relevant test for such conflicts and instead presents a hodgepodge

of concepts to reach a result-driven outcome. None of these arguments give this Court sufficient

! Indeed, “action” is defined as “an ordinary proceeding in a court of justice, involving process,
pleadings, and ending in a judgment or decree, by which a party prosecutes another for the redress
of a legal wrong, enforcement of a legal right, or the punishment of a public offense.” R.C. §
2307.01.



reason to find that “any action” means anything other than any action, including Wrongful Death
Actions.

ARGUMENT IN REPLY

L A Wrongful Death Action is not governed exclusively by Chapter 2125 of the Ohio
Revised Code, and no conflict in the statutes prevents application of the Medical
Claim Statute of Repose.

Plaintiff-Appellee argues Wrongful Death Actions are governed exclusively by Chapter
2125 of the Revised Code. (See Appellee Merit Brief at pp. 8-11). Not true. Undisputedly,
Wrongful Death Actions are statutory in nature. See R.C. Chapter 2125 et seq. But no provision
of the Revised Code is read exclusively in reference to itself—the analysis here must be larger
than a single chapter of the Revised Code. State v. Pribble, 158 Ohio St.3d 490, 2019-Ohio-4808,
145 N.E.3d 259, q 12. (“It is a well-settled rule of statutory interpretation that statutory provisions
be construed together and the Revised Code be read as an interrelated body of law.”) (internal
quotation omitted).

As a practical matter, the Revised Code is replete with examples of statutes—outside
Chapter 2125—governing the contours of Wrongful Death Actions, including:

e R.C.§2305.131 provides a statute of repose for premise liability
claims, applicable to Wrongful Death Actions.

e R.C. § 2744.03 provides political subdivision immunity,
applicable to Wrongful Death Actions.

e R.C. § 2307.22 provides for joint and several tort liability,
applicable to Wrongful Death Actions.

Simply put, nothing in the Wrongful Death Statute gives it the exclusivity of analysis Plaintift-
Appellee urges here. This Court must look at the language of the Medical Claim Statute of Repose,

and whether it can give meaning to the General Assembly’s use of the plain term “any action.”



Significantly, this Court has repeatedly held that in the interpretation of related and co-

existing statutes, it “must harmonize and give full application to all such statutes unless they are

irreconcilable and in hopeless conflict.” United Tel. Co. v. Limbach, 71 Ohio St.3d 369, 372, 1994-
Ohio-209, 643 N.E.2d 1129 (emphasis added). Here, Plaintiff-Appellee puts forward arguments
specifically designed to obstruct the full application of the Medical Claim Statute of Repose’s plain
language. But none of the arguments show the statutes at issue are “hopelessly in conflict.”

A. R.C. § 2125.02(D) does not provide a basis for a “hopeless conflict” with the
Medical Claim Statute of Repose.

Plaintiff-Appellee relies solely on the language of R.C. § 2125.02(D) to argue the Medical
Claim Statute of Repose cannot apply to Wrongful Death Actions. (See Plaintiff-Appellee Brief at
p. 13). R.C. § 2125.02(D)(1) establishes a two-year statute of limitations for Wrongful Death
Actions, while R.C. § 2125.02(D)(2) establishes a ten-year statute of repose for Wrongful Death
Actions involving products liability claims.

Specifically, Plaintiff-Appellee concludes “[t]he stated exception in R.C. 2125.02(D)(2)
leaves no room for additional exceptions which are not stated.” (Plaintiff-Appellee Brief at p. 13).
We know this to be untrue as the premises liability statute of repose contained in R.C. § 2305.131
applies to Wrongful Death Actions—and is thus an “additional exception which [is] not stated”
within R.C. § 2125.02(D)(2); see R.C. § 2305.131. (Interestingly, the premise liability statute of
repose was enacted in the same omnibus tort reform legislation as R.C. § 2125.02(D)(2). More on
this below).

As with the premise liability statute of repose, the Medical Claim Statute of Repose is
merely additive to the timeframes governing Wrongful Death Actions. Nothing in the Medical
Claim Statute of Repose interferes with the application of R.C. § 2125.02(D), or vice versa. In

other words, these statutes are not in “hopeless conflict” with each other.



Thus, the Court harmonizes and gives full meaning to both statutes by merely applying
the Medical Claim Statute of Repose to Wrongful Death Actions. See Limbach, 71 Ohio St.3d 369,
372. Any other outcome ignores the lack of conflict and would impermissibly deny the full effect
of the plain, unambiguous language of the Medical Claim Statute of Repose.

B. If there is a “hopeless conflict” between R.C. § 2125.02(D) and the Medical

Claim Statute of Repose, this Court must apply the Medical Claim Statute of
Repose as the more specific statute.

Even if the Court does accept there is a “hopeless conflict” between R.C. § 2125.02(D) and
the Medical Claim Statute of Repose, it cannot simply ignore the language of the Medical Claim
Statute of Repose, as Plaintiff-Appellee seeks. Instead. it must analyze the conflict between the
two statutes under the special/general provision test. See R.C. § 1.51. “It is a well-settled principle
of statutory construction that when an irreconcilable conflict exists between two statutes that
address the same subject matter, one general and the other special, the special provision prevails
as an exception to the general statute.” Pribble, 2019-Ohio-4808, q 13 (discussing R.C. § 1.51).
Here, the Medical Claim Statute of Repose is the special provision and prevails as an exception to

the Wrongful Death Statute.

L The Medical Claim Statute of Repose is the special provision and applies
as an exception to R.C. § 2125.02(D).

The first step in this analysis is determining which statute is the general, and which is the
special. See State ex rel. Dublin Secs. v. Ohio Div. of Secs, 68 Ohio St.3d 426, 430, 1994-Ohio-
340, 627 N.E.2d 993. “A special statute is a statute passed for a particular, as distinguished from
a general purpose or covering a particular subject matter.” In re Vacation of York Twp. Rd. 125.
Howard Bigler, Tth Dist. Belmont No. 94-B-59, 1995 Ohio App. LEXIS 5446, at *5 (Dec. 11,

1995) (citing State, ex rel. Steller et al, Trustees v. Zangerle, 100 Ohio St. 414, 126 N.E. 413



(1919)) (cleaned up). In determining which statute is which, the order of operations is relevant

here:
¢ Ohio has had some form of a wrongful death statute on its books
since 1851. See Karr v. Sixt, 146 Ohio St. 527, 67 N.E.2d 331
(1946).
e Ohio enacted the current version of the Medical Claim Statute
of Repose—applying to any action—in 2003. See S.B. 281.
e Ohio amended the wrongful death statute to provide a statute of
repose for products liability claims in 2005. See S.B. 80.
In the context of this case—time limitations to bring Wrongful Death Actions—R.C. 2125.02(D)
is plainly the general statute, broadly governing the topic. See State ex rel. Dublin Secs., 68 Ohio
St.3d 426, 430. Conversely, the Medical Claim Statute of Repose is the special statute, providing
a different timeframe to a narrow subset of Wrongful Death Actions, those involving Medical
Claims. /d.

It is furthermore well settled that “where there is no manifest legislative intent that a general
provision of the Revised Code prevail over a special provision, the special provision takes
precedence.” State ex rel. Dublin Secs., 68 Ohio St.3d 426, 430. As demonstrated below—the
General Assembly has never manifested any intent for the time limitations in the Wrongful Death
Statute to prevail over the Medical Claim Statute of Repose. As such, the Medical Claim Statue of

Repose controls.

2. It was not the manifest intent of the General Assembly for R.C. §
2125.02(D) to prevail over the Medical Claim Statute of Repose.

The lynchpin of Plaintiff-Appellee’s argument is that R.C. § 2125.02(D), and the inclusion
of the product liability statute of repose thereunder, provides no room for the application of the
Medical Claim Statute of Repose. (Plaintiff-Appellee Brief at p. 13). But since the products

liability statute of repose was enacted two years after the Medical Claim Statute of Repose,



Plaintiff-Appellee must show a manifest intent for that subsequent amendment to control over the
Medical Claim Statute of Repose. State ex rel. Dublin Secs., 68 Ohio St.3d 426, 430.

Plaintiff-Appellee points to nothing that would show the General Assembly manifested any
intent to limit the application of the Medical Claim Statute of Repose when it amended R.C. §
2125.02 to include a products liability statute of repose. The legislative action that amended R.C.
§ 2125.02 was part of a massive, omnibus tort reform package abrogating common law products
liability claims into a statutory scheme, among other reforms. See generally 2003 Ohio SB 80. The
exact same legislation enacted the premise liability statute of repose in a separate chapter of the
Revised Code. See R.C. § 2305.131.2

The Final Legislative Analysis for SB 80 discusses the new statutes of repose for five and
a half pages.® (See Final Legislative Report for SB 80, Appx. at pp. 3-5; 19-21). Nothing in this
analysis indicates the new statutes of repose are meant to act as the only statutes of repose
applicable to Wrongful Death Actions. (/d.). Certainly nothing indicates an intent to override the

previously enacted language of the Medical Claim Statute of Repose.

Absent the requisite manifest intent, Plaintiff-Appellee relies on rote speculation and
strained implication to manufacture legislative intent where none exists. But an implication of
intent—through Latin canons or otherwise—is insufficient to find the requisite manifest intent to
prohibit the Medical Claim Statue of Repose from operating as its plain meaning indicates. See

Pribble, 158 Ohio St.3d 490, q 19 (“It has been a long-standing rule that courts will not hold prior

2 That same legislation made a single change to the Medical Claim Statute, clarifying the definition
“advanced practice nurse” under R.C. § 2305.113(E)(16). Thus, the legislature enacted this reform
with the Medical Claim Statute in mind and took no action to limit the language of that statute of
repose.

3 This Court is not bound by these reports, “but may refer to them when we find them helpful and
objective.” Jacobson v. Kaforey, 149 Ohio St.3d 398, 2016-Ohio-8434, 75 N.E.3d 203, 9 30.



legislation to be impliedly repealed by the enactment of subsequent legislation unless the
subsequent legislation clearly requires that holding™). Thus, to the extent this Court finds there is
a conflict between the Medical Claim Statute of Repose and the Wrongful Death Statute, it must
give full force and effect to the Medical Claim Statute of Repose as a special exception to the more
general Wrongful Death Statute.*

IL. Plaintiff-Appellee makes a series of points not applicable to this Court’s resolution of
the certified conflict.

With the correct conflict analysis in mind, the balance of Plaintiff-Appellee’s Brief consists
of numerous points not applicable to the issue before this Court.

A. R.C. § 2125.02(D) does not provide the exclusive time limitations relevant to
Wrongful Death Actions.

Oddly, Plaintiff-Appellee repeatedly argues that the time limitations provided under R.C.
§ 2125.02(D) are the only ones applicable to Wrongful Death Actions. As alluded to above, this is
demonstrably false. Without question, the premise liability statute of repose applies to Wrongful

Death Actions. See R.C. § 2305.131. And that statute was passed in the exact same legislation as

the products liability statute of repose under R.C. § 2125.02(D)(2). See SB 80, as enacted, 125"
General Assembly. Summarizing, the General Assembly enacted two statutes of repose, both

applicable to Wrongful Death Actions, in the same legislative bill.’

* Even if this Court found that the Medical Claim Statute of Repose was the general statute and
R.C. § 2305.02(D) the exception, the result still favors application of the Medical Claim Statute of
Repose, enacted after the Wrongful Death Statute was in force. Unlike the products liability
legislation, the legislation enacting the Medical Claim Statute of Repose demonstrates a clear
intent for this provision to control the time limit to bring any action based on a medical claim. (See
Dr. Mendiola Merit Brief at p. 19, discussing legislative intent).

> This point is also dispositive of Plaintiff-Appellee’s argument R.C. § 2305.03 bars application of
the Medical Claim Statute of Repose. (See Plaintiff-Appellee Brief at p. 14). The statutes of repose
under R.C. § 2305 et seq do not conflict with those contained in Chapter 2125 and apply in concert.



This logic also proves dispositive of Plaintiff-Appellee’s “expressio unius” argument—
that the General Assembly’s expression of the products liability statute of repose under R.C. §
2125.02(D)(2) suggests exclusion of any others. (See Plaintiff-Appellee Brief at p. 13). Again, the
General Assembly enacted the premises liability statute of repose, under a different chapter of the
revised code, within the same legislation. The General Assembly’s plain English—enacting
multiple statutes of repose in the same legislation—should speak before any Latin canons are
deployed to determine against all reason and sense that all time limitations involving Wrongful
Death Actions must appear under Chapter 2125 of the Revised Code.

B. Nothing in the Wrongful Death Statute provides a conflict with applying the
Medical Claim Statute of Repose.

Plaintiff-Appellee lists eight differences between Wrongful Death Actions and medical
negligence claims. (Plaintiff-Appellee Brief at p. 12).° But Plaintiff-Appellee provides no
argument why any of these differences prevent the application of the Medical Claim Statute of
Repose to Wrongful Death Actions. Without question, Wrongful Death Actions have unique
features. However, the General Assembly was clear when enacting the Medical Claim Statute of
Repose that it would apply to “any action” based on a medical claim—not just common law
medical negligence. The General Assembly’s use of this broad language evidences its plain intent

to apply to “any action” upon a medical claim. Those plain words must be given meaning,

® Plaintiff-Appellee seemingly suggests that Wrongful Death Actions require proving causation
where medical negligence actions do not: “A wrongful death claim has different elements by
requiring a connection between the act and the death, often a disputed issue, while a medical
negligence claim only requires evidence of some injury.” (See Plaintiff-Appellee Brief at p. 12).
Of course, causation, connecting the act to the harm, is an element of a medical negligence claim.
Schirmer v. Mt. Auburn Obstetrics & Gynecologic Assocs., 108 Ohio St.3d 494, 2006-Ohi0-942,
844 N.E.2d 1160, § 40.

10



notwithstanding the unique features of a Wrongful Death Action. See Columbia Gas Transm.
Corp. v. Levin, 117 Ohio St.3d 122, 2008-Ohio-511 at 918.

C. Koler and Klema are not dispositive of the issue before this Court.

Next, Plaintiff-Appellee argues that cases this Court decided in 1960 and 1984 are still
good law and control here. (See Appellee Brief at p. 8-11 (citing Klema v. St. Elizabeth’s Hosp.,
170 Ohio St. 519, 166 N.E.2d 765 (1960) and Koler v. St. Joseph Hospital, 69 Ohio St. 2d 477,
478, (1982))). Both Koler and Klema analyzed the statute of limitations under prior versions of
R.C. § 2305.113. Id. The new statutory language enacted under the current version of R.C. §
2305.113 is reason enough to revisit the holdings in Koler and Klema. See Ruther v. Kaiser, 134
Ohio St.3d 408, 2012-Ohio-5686, 983 N.E.2d 291, 9 22 (“a newly enacted statute warrants a fresh
review on its individual merits”).

And even if this Court found the analyses in Koler and Klema still ring true, that
determination is of little use here. Both Koler and Klema analyzed conflicting statutes of
limitations—neither analyzed a statute of repose. Klema, 170 Ohio St. 519; Koler, 69 Ohio St. 2d
477, 478. Yet Plaintift-Appellee presents these cases as controlling over an imagined conflict
between a Wrongful Death Actions statute of limitations, and the Medical Claim Statute of Repose.
(See Appellee Brief at p. 11). Neither case provides guidance on conflicts between a statute of
limitation and a statute of repose.

On that point, has recently determined conflicts in these instances are non-existent because
of the different purposes served by the two different types of statutes:

Statutes of limitations and statutes of repose target different actors.
Statutes of limitations emphasize plaintiffs’ duty to diligently
prosecute known claims. Statutes of repose, on the other hand,

emphasize defendants’ entitlement to be free from liability after a
legislatively determined time. Id. at 9. In light of those differences,

11



statutory schemes commonly pair a shorter statute of limitations
with a longer statute of repose.

Wilson v. Durrani, 164 Ohio St.3d 419, 2020-Ohio-6827, 173 N.E.3d 448, at § 10
(internal citations omitted).

As repeatedly observed by this Court, statutes of repose and statutes of limitation serve
different purposes. Id. Thus, Plaintiff-Appellee’s reliance on Koler and Klema to argue the
Wrongful Death statute of limitations bars application of the Medical Claim Statute of Repose is
without support and contrary to the recent decisions by this Court on that actual topic.

D. The statutory definition of medical claim does not need to be expressly
referenced in the Wrongful Death Statute to apply the Medical Claim Statute
of Repose.

Next, Plaintiff-Appellee argues that when the term “medical claim” is incorporated in other
statutes and rules, the definition provided by R.C. § 2305.113 is expressly mentioned. (See
Plaintiff-Appellee Brief at pp. 11-12). This argument is a red herring wrapped in a false
equivalency. Plaintiff-Appellee’s cited examples are procedural and evidentiary in nature. (/d.).
This proposition not only ignores the plain meaning of “any action” arising out of a medical claim
but would impose an impossible burden on the General Assembly when seeking to enact a broadly
appliable statute, such as the Medical Claim Statute of Repose.

Whether the Wrongful Death Statute has expressly incorporated the definition of “medical
claim” provided by R.C. § 2305.113 is irrelevant to the issue of whether the Medical Claim Statute
of Repose as written applies to Wrongful Death Actions. By its plain terms, the Medical Claim
Statute of Repose applies to “any action” based on a medical claim. To strip this plaining meaning
from its effect, Plaintiff-Appellee must point to an irreconcilable conflict. Moreover, the provided

examples of statutes incorporating the definition of “medical claim” provided by R.C. § 2305.113

are insufficient to establish a statutory conflict.

12



E. Nothing in this Court’s decision in Wilson instructs against applying the
Medical Claim Statute of Repose.

Plaintiff-Appellee argues, more than once, this Court’s holding in Wilson v. Durrani
instructs against applying the Statute of Repose here. (See Plaintiff-Appellee Brief at pp. 13; 15).
Plaintiff-Appellee’s analogy is stretched. In Wilson, this Court analyzed the interplay between the
finality of statute of repose and the mechanism provided by Ohio’s saving statute to re-file
previously dismissed claims. See generally Wilson, 2020-Ohio-6827. Plaintiff-Appellee cherry
picks quotes to analogize that interplay to the Wrongful Death Statute, concluding that any
exception to time limits provided by Chapter 2125 should be expressed therein. (See Plaintiff-
Appellee Brief at p. 14).

This analogy ignores the purpose of statutes of repose—to provide finality on the deadline
to bring a claim—which was explained in depth by this Court. Wilson, 2020-Ohio-6827, at 9 38.
The Wilson Court concluded absent an express exception within the Medical Claim Statute of
Repose, the Saving Statute does not apply. /d. Plaintiff-Appellee uses these quotes to further the
argument that Wrongful Death Action time limitations must be self-contained within Chapter
2125. This is already proven false by the existence of an applicable statute of repose for premise
liability actions. See R.C. § 2305.131.

Wilson does not stand for the proposition that every rule which impacts a statue must be
self-contained within that same statute. But Wilson does stand for the proposition that the Medical
Claim Statute of Repose is a true statute of repose “which clearly and unambiguously precludes
the commencement of a medical claim more than four years after the occurrence of the alleged act
or omission that forms the basis of the claim.” Wilson, 2020-Ohio-6827, at 9 38. And that true
statute of repose applies, by its plain terms, to “any action” based on a medical claim, including

Wrongful Death Actions.

13



CONCLUSION

For the foregoing reasons, and for those outlined in Dr. Mendiola’s Merit Brief, this Court
must conclude that the Statue of Repose applies to any action, including Wrongful Death Actions.
Respectfully Submitted,

/s/ David H. Krause

David H. Krause (0070577)

Thomas N. Spyker (0098075)

Melvin Davis (0079224)

REMINGER CO., L.P.A.

200 Civic Center Drive, Suite 800

Columbus, OH 43215

Phone: (614)228-1311

Fax: (614) 232-2410

Email:  dkrause@reminger.com
tspyker@reminger.com
mdavis@reminger.com
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CERTIFICATE OF SERVICE

On Friday, August 26, 2022, a true and accurate copy of the foregoing was served on all
parties of record via the Court’s E-filing system and by email.

Respectfully Submitted,

/s/ David H. Krause
David H. Krause (0070577)
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