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This supplemental brief is filed in response to the Court’s request at oral
argument, and by Order dated February 21, 2018, for supplemental briefing on
whether Kansas statutes provide Plaintiffs an adequate and viable substitute
remedy for eliminating the wrongful birth cause of action first recognized by the
Kansas Supreme Court in Arche v. U.S. Dep’t of Army, 247 Kan. 276, 798 P.2d 477
(1990).

The Attorney General, as intervenor, contends that Sections 5 and 18 of the
Bill of Rights of the Kansas Constitution do not apply to wrongful birth claims. The
tort of wrongful birth was not cognizable at common law in 1859 when the Kansas
Bill of Rights was adopted. As a result, the Legislature’s power to eliminate the
cause of action by enacting K.S.A. 60-1906 is unfettered. Accordingly, the Attorney
General urges the Court not to reach the adequate-substitute-remedy question.

If the Court determines that the tort of wrongful birth was cognizable at
common law in Kansas in 1859 (meaning that Sections 5 and 18 apply) and that an
adequate substitute remedy is required, the Court “has the authority and duty” to
uphold the statute if there is “any reasonable way to construe [it] as constitutionally
valid.” Miller v. Johnson, 295 Kan. 636, 646-47, 289 P.3d 1098 (2012). An adequate
substitute remedy need not be enacted contemporaneous with the limitation or
elimination of the right or remedy at issue. Id. at 661.

At oral argument, the Court specifically directed the parties to consider
K.S.A. 38-2282 and K.S.A. 59-2124. These statutes are of a piece with K.S.A. 60-

1906; all three further the State’s policy of preserving and protecting the dignity of



all human life. By eliminating wrongful birth claims, K.S.A. 60-1906 reflects the
Legislature’s judgment that the life of every child, disabled or not, is to be valued
and not to be used as the basis for claiming an injury because the child was allowed
to be born. K.S.A. 38-2282 and K.S.A. 59-2124 likewise further the State’s policy of
valuing all human life by providing lawful options for parents who decide they are
unable to, or for whatever reason choose not to, keep and raise a child.

The issues raised by the wrongful birth claim Plaintiffs assert are unlike any
of the issues Kansas courts have faced in other Section 5 or Section 18 cases.
Compare Arche, 247 Kan. at 282 (“[I]ln a wrongful birth case, the result of the
tortious conduct is the existence, or benefit, of a child.”) with Miller, 295 Kan. at 636
(challenging $250,000 noneconomic damages cap in medical malpractice actions).

It is therefore unclear how (or whether) the adequate-substitute-remedy
analysis would (or should) apply in this context. Nonetheless, it is clear that the
Legislature understood that it was acting within its broad authority to prospectively
eliminate wrongful birth claims, which are premised on an act that was a crime
when the Bill of Rights was adopted and which are contrary to the State’s
prevailing public policy. There is no doubt the Legislature intended to enact a
constitutional statute, and the State urges the Court to find K.S.A. 60-1906 a valid
exercise of the legislative power entrusted by the People to their Legislature. See
Kan. Const. art. 2, § 1.

The State respectfully requests that the Court affirm the District Court’s

decision.
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