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APPLICATION FOR WRIT OF CERTIORARI 

Petitioner/Defendant-Appellee Joshua Lee (“Defendant”), in the Intermediate Court of 

Appeals (“ICA”), pursuant to Hawai‘i Rules of Appellate Procedure (“HRAP”) Rule 40.1, 

respectfully prays that a writ of certiorari be issued by this Court to review the ICA’s 

Memorandum Opinion (“MO”), filed on May 31, 2019.  (CAAP Dkt #641; a copy is attached 

hereto as Appendix “A”).  As the ICA’s Judgment on Appeal (“JOA”) was filed on July 2, 2019 

(CAAP Dkt #66; a copy is attached hereto as Appendix “B”) an extension was granted by the 

Clerk, this Application may be filed on or before September 3, 2019 (the extended due date is 

August 31, 2019, which is a Saturday and September 2, 2019, the following Monday, is a holiday), 

pursuant to HRAP Rules 26(a) and 40.1(a).  This Court has jurisdiction to entertain this 

application pursuant to Hawai‘i Revised Statutes (“HRS”) §§ 602-5 and 602-59. 

I. QUESTIONS PRESENTED 

1. Whether the ICA gravely erred in reversing the Circuit Court’s Findings Of Fact 

And Conclusions Of Law And Order Granting Defendant’s Motion To Suppress Evidence And 

Statements? 

II. STATEMENT OF PRIOR PROCEEDINGS 

Defendant was charged by Indictment, filed on December 15, 2015, with Count 1, 

Terroristic Threatening in the First Degree, HRS §§ 707-716(1)(c) and/or 707-716(1)(e); Count 

2, Assault Against a Law Enforcement Officer in the First Degree, HRS § 707-712.5; and Count 

3, Resisting Arrest, HRS § 710-1026(1)(a).  (CAAP Dkt #16: 15-16). 

On April 25, 2016, Defendant filed his Motion to Suppress Evidence.  (CAAP Dkt #16: 

75-96).   

After an evidentiary hearing, the Circuit Court granted Defendant’s motion to suppress.  

(CAAP Dkt #22: 59-68). 

On October 13, 2016, the Circuit Court issued its Findings Of Fact And Conclusions Of 

Law And Order Granting Defendant’s Motion To Suppress Evidence And Statements (“Order 

Granting Motion To Suppress”).  (CAAP Dkt #16: 141-53; a copy is attached hereto as 

Appendix “C”). 

The State appealed the Order Granting Motion To Suppress and on May 31, 2019, the 

 
1 Citations to documents filed in the JEFS record for the underlying ICA appeal, CAAP-16-
0000797, will be cited as “CAAP Dkt # [  ].” 
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ICA issued its MO vacating the order and remanding the case to the circuit court for further 

proceedings.  (CAAP Dkt #64; Appendix “A”, attached).   

III. STATEMENT OF THE CASE 

  In its SDO, the ICA adopted the Circuit Court’s findings of fact (“FOF”) #7 through #28.  

FOFs #7 through #28, with the exception of FOF #152 from the Circuit Court’s Order Granting 

Motion To Suppress are hereby incorporated by reference as setting forth the relevant facts 

adduced at the hearing on Defendant’s Motion To Suppress Evidence.  (CAAP Dkt #16: 141-53; 

Appendix “C”, attached). 

 In the Order Granting Motion To Suppress, the Circuit Court suppressed “all statements, 

evidence, observations and actions that were observed or obtained after the unlawful entrance 

into Defendant’s bedroom, and all the fruits thereof is hereby suppressed and precluded from use 

at trial.”  (CAAP Dkt #16: 41-53; Appendix “C”, attached).  The observations and actions that 

occurred after the officers made their unconsented-to, warrantless entry into Defendant’s 

bedroom were described as follows.  After Sgt. Cobb unlocked the door using a paper clip, he 

and Officer Kahao looked into the bedroom and saw Defendant holding an object in his hand.3  

Defendant was not injured and did not appear to be in any pain.  (CAAP Dkt #22: 17; CAAP Dkt 

#34: 50). and forced his way into Defendant’s room, Defendant swung the wooden sword he was 

holding at Sgt. Cobb.4  Based on his speculation that Defendant might grab one of the samurai 

 
2 In Answering Brief (“AB”), Defendant challenged FOF #15 as clearly erroneous.  (CAAP Dkt 
#48: 22, n. 5).  That FOF reads as follows: 
 

15. When Sergeant Cobb arrived, he spoke to Defendant’s mother (“Linda”) 
who related that Defendant had tried to commit suicide before.  Linda did 
not indicate when the prior suicide attempt may have occurred. 

 
The court permitted this evidence at the hearing for the limited purpose of explaining the 
officer’s subsequent actions, not as substantive evidence that Defendant had actually previously 
tried to commit suicide.  To the extent that the FOF does not reflect the limited purpose of the 
testimony it is clearly erroneous. 
3 Gavan, Defendant’s brother, testified that when the door opened, they could see Defendant 
standing by his desk, holding a wooden sword in his right hand.  The sword was at Defendant’s 
side with the tip pointing down.  (CAAP Dkt #22: 37).  The officers ordered Defendant to drop 
the sword but Gavan asked the officers to leave as they could see that Defendant was okay.  (Id.: 
38-46).  The officers refused and then entered the room.  (Id.: 39). 
4 Sgt. Cobb admitted that until Defendant swung the wooden sword at him, he had no probable 
cause that Defendant had committed any criminal offense.  (CAAP Dkt #22: 25-26). 
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swords on the couch, Sgt. Cobb grabbed Defendant’s left hand and pushed him away from the 

couch.  Defendant flipped Sgt. Cobb over his shoulder onto the bed (actually a mattress on the 

floor) and kneed Sgt. Cobb twice in the head.  (CAAP Dkt #34: 16, 53; Dkt #14: 13-14).  

Defendant tossed Officer Kahao onto the couch as she and Officer Takahashi were trying to 

subdue him.  Officer Kahao then sprayed Defendant with pepper spray.  (CAAP Dkt #34: 17-18, 

36; Dkt #14: 14). 

IV. ARGUMENT 

A. THE ICA GRAVELY ERRED IN HOLDING THAT THE CIRCUIT HAD ERRED 
IN DENYING DEFENDANT’S MOTION TO SUPPRESS. 

 
 In the instant case, the Circuit Court properly granted Defendant’s Motion Suppress 

Evidence and Statements, where the police conducted an illegal warrantless search5 of his bedroom.     

 The fourth and fourteenth amendments to the U.S. Constitution and article I, section 7 of the 

Hawai`i Constitution protect individuals against unreasonable searches and seizures.  These 

constitutional provisions mandate that government agents obtain warrants based on probable 

cause6 before they effect a search and seizure of persons or places.  Bailey v. U.S., 133 S.Ct. 

1031, 1037, 185 L.Ed.2d 19, 28 (2013); In the Interest of Doe, 77 Hawai`i 435, 887 P.2d 645 

(1994); State v. Dias, 62 Haw. 52, 609 P.2d 637 (1980); State v. Barrett, 67 Haw. 650, 701 P.2d 

1277 (1985).  In fact, the Hawai`i Supreme Court has held that article I, section 7, which 

explicitly protects against invasions of privacy, provides greater protection of individual’s right 

against unreasonable searches and seizures than is provided under the federal constitution.  State 

v. Endo, 83 Hawai`i 87, 93, 924 P.2d 581, 583 (1996) (quoting State v. Lopez, 78 Hawai`i 433, 

445-46, 896 P.2d 889, 901-902 (1995)).  To that end, any warrantless search or seizure is 

presumed to be unreasonable, invalid and unconstitutional, and the burden always rests with the 

government to prove that such actions fall within a specifically established and well-delineated 

exception to the warrant requirement.  State v. Rodrigues, 128 Hawai`i 200, 215, 286 P.3d 809, 

824 (2012) (citing State v. Ortiz, 67 Haw. 181, 184, 683 P.2d 822, 825 (1984)).  Furthermore, 

 
5 The ICA correctly found that the officers’ warrantless entry into Defendant’s bedroom 
constituted a search.  (MO: 13-14). 
    6 Police officers have probable cause only when:  "The facts and circumstances within their 
knowledge and of which they had reasonably trustworthy information were sufficient in themselves 
to warrant a man of reasonable caution in the belief that a crime was being committed."  State v. 
Texeira, 50 Haw. 138, 142, 433 P.2d 593, 597 (1967). 
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under Hawaii law, any properly conducted search or seizure must be no broader than absolutely 

necessary to satisfy the objective of each narrow exception to the warrant requirement.  State v. 

Eleneki, 106 Hawai`i 177, 195, 102 P.3d 1075, 1093 (2004) (citing State v. Kaluna, 55 Haw. 

361, 520 P.2d 51 (1974)). 

 When the government fails to meet this burden, evidence gathered from the 

presumptively illegal search must be suppressed as "tainted fruits of the poisonous tree."  State v. 

Prendergast, 103 Hawai`i 451, 454, 83 P.3d 714, 717 (2004) (citing State v. Fukusaku, 85 

Hawai`i 462, 475, 946 P.2d 32, 45 (1997)); see also Wong Sun v. United States, 371 U.S. 471, 

484-85, 9 L.Ed.2d 441, 83 S.Ct. 407 (1963).  

 In the instant case, it is not disputed that the officers conducted a warrantless search of 

Defendant’s bedroom.  (MO: 13-14).  That search was presumptively illegal absent proof by the 

State that the officers’ actions fell within a “specifically established and well-delineated 

exception to the warrant requirement.”  The Circuit Court properly rejected the State’s 

contention that “exigent circumstances” justified the warrantless search because the State failed 

at the outset to establish probable cause that a crime was or is being committed.  See e.g. State v. 

Line, 121 Hawai`i 74, 85, 214 P.3d 613, 624 (2009) (citations omitted) (“Because of the special 

privacy interest in the home, ‘[i]t is now settled that any warrantless entrance of a private 

dwelling by the police can only be justified under the ‘exigent circumstances’ exceptions to the 

warrant requirement of the Fourth Amendment …’”); State v. Bonnell, 75 Haw. 124, 137, 856 

P.2d 1265, 1273 (1993) ("no amount of probable cause can justify a warrantless search or seizure 

absent 'exigent circumstances'" or some other recognized exception to the warrant 

requirement.”); State v. Kapoi, 64 Haw. 130, 141, 637 P.2d 1105, 1114 (1981) (citing Coolidge 

v. New Hampshire, 403 U.S. 443, 461-62 (1971) (holding that, “no amount of probable cause 

can justify a warrantless search or seizure absent ‘exigent circumstances.’”) The officers were 

dispatched to the residence on a report that Defendant had locked himself in his room and that he 

might be suicidal.  However, the officers admitted that committing suicide or attempting to 

commit suicide was not a crime and that they had not been called to the residence to investigate 

any criminal activity.  The officers also admitted that it was not illegal to possess a wooden 

sword or samurai swords or to hold a wooden sword and that there was no indication that any 

crime was being committed in the bedroom.  Even when Sgt. Cobb unlocked the door and 

Defendant opened it, the officers did not observe any illegal activity occurring in the room.   
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Based on the testimony of the State’s witnesses, there was no probable cause that a crime was 

being committed in the bedroom.   

 In addition to the absence of probable cause that there was a crime being committed, the 

State also failed to establish exigent circumstances to justify the warrantless search.  The alleged 

exigent circumstance that had been advanced by the State was that the officers suspected that 

Defendant might be trying to commit suicide.  It is conceivable that under some circumstances, 

an emergency might provide the requisite exigency to justify a warrantless search however, there 

was no such emergency in this case.  The lack of urgency in the situation was evidenced by 

Officer Takahashi’s admission that when he arrived at the residence, he decided to wait for 

Officer Kahao to arrive, rather than to go immediately upstairs.  Officer Kahao and Officer 

Takahashi then spoke with Defendant for at least ten minutes before Sgt. Cobb arrived.  Then, 

even after all the officers arrived at the residence, Sgt. Cobb spoke with Defendant for another 

ten minutes.  The fact that officers chose to negotiate with Defendant is telling, as they 

acknowledged that they would have broken down the door if they believed a true emergency 

existed.  By all accounts, Defendant was speaking calmly and rationally and told the officers that 

he was not “okay,” “fine,” and “not hurt” and that he just wanted the officers to leave.  There 

was no indication that Defendant was in any distress, injured or in pain.  In fact, Defendant’s 

demeanor only changed when Sgt. Cobb arrived, banged on the door, spoke loudly to Defendant 

and began to antagonize him by challenging him to “grow up” and “be a man.”  Even at that 

point, when Defendant opened the door, there was no indication that he was bleeding, injured or 

in any pain. While Defendant was holding a wooden sword in his hand, it was not a crime to 

possess or hold a wooden sword, and Officer Kahao reholstered her firearm when she realized 

that Defendant was only holding a wooden sword.  Further, the officers did not observe any 

illegal items or paraphernalia when they looked into Defendant’s bedroom.  In sum, the officers 

had no basis to believe that any criminal activity had occurred in the bedroom prior to their entry 

or that any emergency existed, therefore there were no exigent circumstances to justify their 

warrantless search. 

 In its Memo Op, the ICA reaffirms its adoption of the “emergency aid” exception to the 

warrant requirement that it adopted in State v. Wilson, 141 Hawai`i 385, 410 P.3d 865 (App. 

2017).  First, the Hawai`i Supreme Court should decline to adopt the “emergency aid” exception 

and overrule the ICA’s holding in Wilson and herein (Wilson was not reviewed on certiorari by 
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the Hawai`i Supreme Court).  At the outset, the development of such an exception under the 

lesser-protections of the Fourth Amendment is inconsistent with the enhanced protections 

afforded under Article I, Section 7, which provides broader protections for the privacy rights of 

Hawai`i citizens based on its explicit protection against invasions of privacy.  Doe, 77 Hawai`i at 

439, 887 P.2d 649.  Moreover, the ICA’s adoption of the “emergency aid” exception in Wilson, 

which the ICA appears to analyze as separate from an exigent circumstances analysis7, is 

inconsistent with the Hawai`i Supreme Court’s holding that the only justification for a 

warrantless entry into a home is if the entry falls under the exigent-circumstances exception to 

the warrant requirement.  Line, 121 Hawai`i at 85, 214 P.3d at 624.  As an exigent-circumstances 

analysis already requires an evaluation of whether the “demands of the occasion reasonably call 

for an immediate police response … [such as] to prevent imminent danger to life or serious 

damage to property, or to forestall the likely escape of a suspect or the threatened removal or 

destruction of evidence”8 the adoption of the “emergency aid” exception is unnecessary.9  In fact, 

the ICA herein found that the “emergency aid” exception applied even though there were no 

exigent circumstances to justify the officers’ entry (see discussion set forth infra).  As such, the 

“emergency aid” exception actually diminishes the protections that the supreme court has already 

established under Article I, Section 7 because it would allow the admission of evidence gained as 

a result of a warrantless entry even if exigent circumstances were not present.  For example, in 

Sutterfield v. City of Milwaukee, 751 F.3d 542 (7th Cir. 2014), the case cited extensively by the 

ICA in the MO, the 7th Circuit Court of Appeals concluded that there was no probable cause for 

arrest nor even conclusive evidence that an emergency existed but still sanctioned the 

warrantless entry and warrantless seizure of a handgun.  It takes no stretch to imagine the 

potential for abuse created by an exception.  Police could simply claim a belief that an 

emergency existed, even if the ultimate facts of the situation did not support such a claim (as 

 
7 Wilson, 141 Hawai`i at 392-93, 410 P.3d at 872-73. 
8 State v. Lloyd, 61 Haw. 505, 512, 606 P.2d 913, 918 (1980).    
9 The “emergency aid” exception described by the U.S. Supreme Court in Brigham City v. 
Stuart, 547 U.S. 398, 126 S. Ct. 1943, 164 L. Ed. 2d 650 (2006) (the case cited by the ICA in 
Wilson and in the instant case) did not obviate the need for an exigent circumstances analysis but 
was a specific instance where an exigency can exist.  Id., 547 U.S. at 403-404, 126 S. Ct. at 
1947.  Under the Supreme Court’s analysis, the invocation of the exception did not obviate a 
need for an evaluation of the “totality of the circumstances” as the claimed exception must still 
be objectively evaluated to determine whether the officer’s actions were “plainly reasonable 
under the circumstances.”  Id., 547 U.S. at 404-07, 126 S. Ct. at 1948-49.   
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herein) and effect illegal warrantless entries in disregard of the privacy rights guaranteed under 

Article I, Section 7.  Further, there is no danger that law enforcement officers would delay entry 

in emergency situations in the absence of such an explicit exception, i.e. the ICA’s unjustified 

assertion that “[i]t does not meet the needs of law enforcement or the demands of public safety to 

require officers to walk away from a situation like the one they encountered here.”  Wilson, 141 

Hawai`i at 393, 410 P.3d at 393.  The lack of such an exception would not preclude officers from 

entering a dwelling in an emergency situation but would only preclude the admission of evidence 

that was gained as a result of such a warrantless entry if exigent circumstances were not found.  

The exception only deals with the admissibility of evidence gained as a result of a warrantless 

entry, not whether such an entry can occur.  The determination of whether evidence gained as a 

result of an emergency entry is admissible can ultimately be analyzed under an exigent-

circumstances analysis which would still be harmonious with and preserve existing Hawai`i 

Supreme Court case-law under Article I, Section 7.  Hence, the adoption of an “emergency aid” 

exception which diminishes the protection of individual privacy rights under Article I, Section 7, 

apart from the already-existing, totality-of-the-circumstances exigent circumstances analysis 

under Hawai`i law is unnecessary10 and the Hawai`i Supreme Court should overrule the ICA’s 

adoption of the “emergency aid” exception in Wilson.11   

 Second, even if the “emergency aid” exception were to be applied on the facts presented 

in the instant case, it would not apply.  Courts that have applied the exception have done so in 

“emergency” situations that are sufficient to establish an exigency for a warrantless entry/search 

are those in which immediate intervention by the police is necessary.  See e.g. Duquette v. 

Godbout, 471 A.2d 1359 (R.I. 1984); Brigham City, supra; Sutterfield, supra.  By contrast, in 

the instant case, Officer Kahao and Officer Takahashi spoke with Defendant for at least ten 

 
10 In a similar situation the Hawai`i Supreme Court declined to adopt such a per se exception as 
unnecessary.  See e.g. State v. Ketchum, 97 Hawai`i 107, 119-20, 34 P.3d 1006, 1018-19 (2001) 
(Hawai`i Supreme Court declines to adopt the “routine booking question exception” under state 
constitutional law as such questions are “merely one consideration among many relevant to an 
assessment of the totality of the circumstances”) 
11 While the ICA recognized that the “emergency aid” exception still requires an evaluation of 
the “totality of the circumstances” to determine whether “there was an objectively reasonable 
basis for the officers to conclude that [Defendant] was in need of emergency aid when the 
officers conducted the warrantless search” (MO: 13), the danger is that identifying such a 
specific exception could lead to an interpretation that it is a per se exception to the warrant 
requirement. 
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minutes before Sgt. Cobb arrived.  There was no indication that Defendant was injured or in any 

distress.  Defendant was not agitated, reassured the officers that he was fine and simply asked 

them to leave.  The lack of urgency was evidenced by the fact that Sgt. Cobb then spoke with 

Defendant for at least another ten minutes before he attempted to open the door.  There was no 

justification for this change in tactics because, other than the fact that Sgt. Cobb was 

antagonizing Defendant12, there was no change in the situation from the previous twenty minutes 

during which the officers were content with talking to Defendant rather than attempting to force 

their way into the room.  Even when Sgt. Cobb unlocked the door, there was no indication that 

Defendant was in any distress or injured, it appeared that Sgt. Cobb, whose suicide counseling 

skills were questionable at best, simply got fed up and decided to make a warrantless entry (to 

quote Sgt. Cobb, “We don’t need a warrant, dumbass.”)  Thus, the officers had no reason to then 

force their way into the room.  While Sgt. Cobb claimed that Defendant had swung the wooden 

sword at him, this occurred only after Sgt. Cobb had forced his way into the room and after he 

had spent the preceding ten minutes antagonizing Defendant.  Again, the State should not be 

permitted to rely on such a “police-created exigency” to then claim an emergency situation 

existed. 

 The ICA did not disturb the Circuit Court’s conclusion that the exceptions to the warrant 

requirement did not apply (MO: 11-12).  As such, the State failed to meet its burden of proving 

that the presumptively unreasonable warrantless entry/search of Defendant’s bedroom fell within 

a specifically and well-delineated exception to the warrant requirement.  Accordingly, the Circuit 

Court properly granted the motion to suppress and all statements, evidence, observations and 

actions that were observed or obtained after the illegal entry into Defendant’s bedroom, and the 

fruits therefrom, must be suppressed and precluded from use at trial. Prendergast, 103 Hawai`i at 

454, 83 P.3d at 717 (citing Fukusaku, 85 Hawai`i at 475, 946 P.2d at 45 (1997).   

 While not specifically addressed by the ICA, in its Opening Brief (“OB”), The State 

contended that the “exclusionary rule” does not apply to “testimony describing a defendant’s 

 
12 “Under the ‘police-created exigency’ doctrine, which lower courts have developed as an 
exception to the exigent circumstances rule, exigent circumstances do not justify a warrantless 
search when the exigency was ‘created’ or ‘manufactured’ by the conduct of the police. The 
lower courts have not agreed, however, on the test for determining when police impermissibly 
create an exigency.”  Kentucky v. King, 563 U.S. 452, 452-53, 131 S.Ct. 1849, 1852, 179 
L.Ed.2d 865 (2011). 
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own illegal actions following an unlawful search and seizure.”  (OB: 30-35; Dkt #42: 36-41).  In 

support of its contention, the State cites numerous cases interpreting the federal exclusionary rule 

that hold that the exclusionary rule does not apply to a defendant’s illegal acts that occur 

subsequent to an unlawful search and seizure or warrantless entry by the police. (OB: 30-34; Dkt 

#42: 36-40).    

 On the federal level, the primary purpose of the exclusionary rule is to deter illegal police 

conduct.  State v. Lopez, 78 Hawai`i 433, 446, 896 P.2d 889, 902 (1995) (citing United States v. 

Leon, 468 U.S. 897, 916, 82 L. Ed. 2d 677, 104 S. Ct. 3405 (1984)).  By contrast, Hawai`i’s 

exclusionary rule serves the additional purpose of protecting the “extensive” privacy rights of the 

people of Hawai`i.   

 Significantly, this court has declared that, compared to the Fourth 
Amendment, article I, section 7 of the Hawai'i Constitution guarantees persons in 
Hawai'i a "more extensive right of privacy[.]" State v. Navas, 81 Hawai'i 113, 
123, 913 P.2d 39, 49 (1996); see also State v. Dixon, 83 Hawai'i 13, 23, 924 P.2d 
181, 191 (1996) (noting that "article I, section 7 of the Hawai'i Constitution 
provides broader protection than the [F]ourth [A]mendment to the United States 
Constitution because it also protects against unreasonable invasions of privacy"); 
State v. Tanaka, 67 Haw. 658, 661-62, 701 P.2d 1274, 1276 (1985) ("In our view, 
article I, § 7 of the Hawai'i Constitution recognizes an expectation of privacy 
beyond the parallel provisions in the Federal Bill of Rights."). 
 
  Hence, it would be violative of the "extensive right to privacy" guaranteed 
by the Hawai'i Constitution for this court to permit seizures to occur on the basis 
of a suspicion that a motorist was avoiding a police confrontation by making a 
lawful turn. Unlike the exclusionary rule on the federal level, Hawaii's 
exclusionary rule serves not only to deter illegal police conduct, but to protect the 
privacy rights of our people. See Lopez, 78 Hawai'i at 446, 896 P.2d at 902. 
 

State v. Heapy, 113 Hawai`i 283, 298-99, 151 P.3d 764, 779-80 (2007). 

 In the instant case, the police were called to investigate a possible suicide, there was no 

criminal activity alleged or involved (until after the officers’ illegal warrantless entry into 

Defendant’s bedroom).  When they arrived at the residence, there was no indication of any 

criminal activity or emergency situation.  Defendant assured them that he was okay and there 

was no indication that he was hurt or in distress.  The situation did not escalate until Sgt. Cobb 

antagonized Defendant and threatened to break down the door.  Sgt. Cobb then unlocked the 

door and forced his way into the room.  Any supposed “emergency” at that point had been 
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created by the police and did not justify a warrantless search.13  The police forcing their way into 

Defendant’s room without a warrant and without any exigent circumstances (except for those 

which they created), is the prototypical “unreasonable invasion of privacy” which Article I, 

Section 7 protects against.  Accordingly, contrary to the State’s assertion, the exclusionary rule 

under Article I, Section 7 applies herein and requires suppression of all statements made to HPD 

officers after the illegal entry into the room and all actions initiated by illegal observations made 

by the officers.14 

 

 

 

 
13 “Under the ‘police-created exigency’ doctrine, which lower courts have developed as an 
exception to the exigent circumstances rule, exigent circumstances do not justify a warrantless 
search when the exigency was ‘created’ or ‘manufactured’ by the conduct of the police. The 
lower courts have not agreed, however, on the test for determining when police impermissibly 
create an exigency.” King, 563 U.S. at 452-53, 131 S.Ct. at 1852. In the instant case, Sgt. Cobb 
antagonized Defendant and then arbitrarily decided that it was necessary to unlock the door and 
force his way into the room. 
14 The exclusionary rule applies to “indirect as well as direct products of [] unlawful actions.”  
Wong Sun v. United States, 371 U.S. 471, 484, 83 S.Ct. 407, 9 L.Ed.2d 441 (1962).   
 

The exclusionary rule has traditionally barred from trial physical, tangible 
materials obtained either during or as a direct result of an unlawful invasion. It 
follows from our holding in Silverman v. United States, 365 U.S. 505, that the 
Fourth Amendment may protect against the overhearing of verbal statements as 
well as against the more traditional seizure of "papers and effects." Similarly, 
testimony as to matters observed during an unlawful invasion has been excluded 
in order to enforce the basic constitutional policies. McGinnis v. United States, 
227 F.2d 598. Thus, verbal evidence which derives so immediately from an 
unlawful entry and an unauthorized arrest as the officers' action in the present 
case is no less the "fruit" of official illegality than the more common tangible 
fruits of the unwarranted intrusion. See Nueslein v. District of Columbia, 115 
F.2d 690. Nor do the policies underlying the exclusionary rule invite any logical 
distinction between physical and verbal evidence. Either in terms of deterring 
lawless conduct by federal officers, Rea v. United States, 350 U.S. 214, or of 
closing the doors of the federal courts to any use of evidence unconstitutionally 
obtained, Elkins v. United States, 364 U.S. 206, the danger in relaxing the 
exclusionary rules in the case of verbal evidence would seem too great to warrant 
introducing such a distinction. 
 

Id. at 485-86, 83 S.Ct. at 416.   
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V. CONCLUSION 

 For the foregoing reasons, Petitioner/Defendant-Appellee Joshua Lee prays that this 

Honorable Court issue a writ of certiorari vacating the ICA’s Memorandum Opinion, filed on 

May 31, 2019, vacating the Circuit Court’s Order Granting Motion To Suppress. 

    DATED:  Honolulu, Hawai‘i, September 3, 2019.   

    Respectfully submitted, 

   ALEN M. KANESHIRO, ATTORNEY AT LAW 

    BY:      /s/  Alen M. Kaneshiro    
     ALEN M. KANESHIRO 

ATTORNEY FOR PETITIONER/DEFENDANT-APPELLEE 
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT 

STATE OF HAWAI'I, 

Plaintiff, 

vs. 

JOSHUA LEE, 

Defendant. 

STATE OF HAWAl'I 

CRNO.: 15-1-1959 

COUNT 1: 
TERRORISTIC THREA TENING IN THE 
FIRST DEGREE (HRS § 707-716(l)(c)) 
HPD NO. 15427198 

COUNT II: 
ASSAULT AGAINST ALA W 
ENFORCEMENT OFFICER IN THE FIRST 
DEGREE (HRS § 707-712.5) 
HPD NO. 15427199 

COUNT Ill: 
RESISTING ARREST (RRS § 710-
1026(1 )(a)) 
HPD NO. 15427200 
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Defendant's Motion to Suppress Evidence and Statements filed on April 25, 2016, was 

heard on July 5, 2016, August 23,2016 and September 1,2016, before the Honorable ROM A. 

TRADER. Present were Deputy Prosecuting Attorney LAWRENCE SOUSIE, representing the 

State ofHawai'i, and ALEN M. KANESHIRO, representing Defendant, who was present. Based 

on the Defendant's Motion to Suppress Evidence and Statements, the State's Memorandum in 

Opposition to Defendant's Motion to Suppress Evidence and Statements, the testimony of 

witnesses, the evidence adduced at the hearing and arguments of counsel, Defendant's Motion to 

Suppress Statements is hereby GRANTED, in its entirety. 

When a Finding of Fact can be construed as a ConClusion of Law, it is so intended. When a 

Conclusion of Law can be construed as a Finding of Pact, it is so intended. 

FINDINGS OF FACT 

1. The offense in the instant case allegedly occurred on October 26, 2015. 

2. On April 25, 2016, Defendant filed a Motion to Suppress Evidence and Statements. 

Defendant requested that "the above mentioned statements, evidence, observations and 

actions, and all fruits thereof be precluded from use at trial." 

3. The first hearing on Defendant's Motion to Suppress Evidence and Statements was held on 

July 5, 2016. Honolulu Police Department Officer Summer Kahao (hereinafter "Officer 

Kahao") testified. Honolulu Police Department Sergeant Michael Cobb (hereinafter 

"Sergeant Cobb") gave his direct testimony but was not cross-examined by defense counsel 

due to time constraints. 

4. The second hearing on Defendant's Motion to Suppress Evidence and Statements was held 

on August 23, 2016. Honolulu Police Department Corpora) Kurt Takahashi (hereinafter 

"Corporal Takahashi") testified. Defense counsel could not resume his cross-examination 



of Sergeant Cobb because he was on injured leave. 

5. The final hearing on Defendant's Motion to Suppress Evidence and Statements was held on 

September 1,2016. Sergeant Cobb resumed his testimony and Defendant's brother Gavan 

Lee testified. 

6. This Court makes the following Findings of Fact: 

7. Officer Kahao and Corporal Takahashi responded to Defendant's residence located at 98-

569 Aloalii Street on a "suicidal male call." 

8. It was related through HPD dispatch that a male had locked himself in his bedroom, was 

threatening suicide and had samurai swords in the room. 

9. Corporal Takahashi arrived at 98-569 Aloalii Street approximately 1:30 p.m. and Officer 

Kahao arrived a few minutes later. Corporal Takahashi waited for Officer Kahao to arrive 

before entering the residence. When Corporal Takahashi and Officer Kahao arrived, they 

were greeted by a male who they believed to be Defendant's brother. The male led Corporal 

Takahashi and Officer Kahao into the residence. Corporal Takahashi and Officer Kahao had 

consent to enter the residence of 98-569 Aloalii Street. 

10. Once entering the residence, both Officer Kahao and Corporal Takahashi met with 

Defendant's mother, "Linda," who explained the circumstances to the officers. Linda was 

in the upstairs kitchen, approximately 10 to 15 feet away from Defendant's bedroom door. 

Officer Kahao began communicating with Detendant through the bedroom door and called 

out to him, "Joshua, this is Officer Kahao. Could you please open the door?" Defendant 

told the officers to go away, and that he did not want to talk to anyone. Defendant did not 

want to engage with the officers. 

11. Officer Kahao spoke to Defendant through his bedroom door for approximately 10 minutes. 



Officer Kahao spoke to Defendant in a calm voice, trying to establish a rapport with him. 

Defendant repeatedly told Officer Kahao, "I'm okay. I just don't want to talk to you," "I'm 

not hurt,just leave." 

12. Officer Kahao did not hear any signs of distress coming from ins.ide the room. It did not 

sound like Defendant was in pain or injured. 

13. Officer Kahao and Corporal Takahashi's goal was to visibly see that Defendant was okay. 

Officer Kahao also wanted to speak to Defendant to see whether or not he was suicidaL 

While Officer Kahao was speaking to Defendant, Corporal Takahashi also spoke to 

Defendant through the door and explained, "We just want to see you." 

14. After Officer Kahao had been attempting to speak to Defendant through his ·bedroom door 

for approximately 10 minutes Sergeant Cobb arrived at the residence. Defendant's brother, 

Gavan Lee ("Gavan"), met Sergeant Cobb at the front door and led him up to Defendant's 

bedroom'door. Sergeant Cobb had consent to enter 98-569 Aloalii Street. 

15. When Sergeant Cobb arrived, he spoke to Defendant's mother ("Linda") who related that 

Defendant had vied to commit suicide before. Linda did not indicate when the prior suicide 

attempt may have occurred. 

16. When Sergeant Cobb arrived, he took over speaking to Defendant through the bedroom 

door. Sergeant Cobb was more demanding, and a little bit louder than Officer Kahao. 

Sergeant Cobb told Defendant that he needed to open the door, that "he needed to grow up," 

and that "he needed to be a man." Sergeant Cobb told Defendant that ifhe did not open the 

door, they would break the door down. Defendant asked Sergeant Cobb, "Do you have a 

warrant?" Sergeant Cobb responded, "We don't need a warrant, dumbass." ,/ 

17. None of the HPD personnel heard signs of injury, distress or any other indication that 



Defendant was hurt or harming himself. All of the officers confirmed that if there was any 

indication that Defendant was harming himself, they would, have broken the bedroom door 

down. 

18. After Sergeant Cobb had been talking to Defendant for approximately 10 minutes he noticed 

that Defendant's bedroom door could be unlocked from the outside by sticking a "pin or 

some type of small item into it." Sergeant Cobb asked Linda for something he could use to 

open the door. Linda gave Sergeant Cobb a paperclip. 

19. Sergeant Cobb was successful at unlocking the door from the outside by using the paperclip, 

however, someone or something on the inside of Defendant's room was preventing Sergeant 

Cobb from opening the door. 

20. Eventually, Defendant opened his bedroom door approximately four to six inches. All three 

officers could see parts of Defendant's person/body, but they could not see his entire body. 

From what the officers could see, Defendant did not appear to be injured. The officers also 

observed what appeared to be the handle to a samurai sword in Defendant's right hand. 

When Officer Kahao observed the handle, she put her hand on her firearm but did not draw 

it. When the door opened wider, the officers could see Defendant's full body. The officers 

could see that Defendant was not injured, in pain Or hurt. Officer Kahao and Corporal 

Takahashi also observed that Defendant was holding a wooden sword in his right hand. 

When Officer Kahao observed that the sword Defendant was holding was a wooden sword, 

she took her hand off her firea.J.111. 

21. The officers observed that Defendant was holding a wooden sword, not a real samurai 

sword, before they entered Defendant's bedroom. 

22. It is not a crime to possess wooden or real samurai swords in a bedroom. 



23. The officers did not observe any illegal items or paraphernalia in Defendant's bedroom prior 

to entering. There was no information known to the officers before entering Defendant's 

bedroom that criminal activity was occun·ing within the bedroom. 

24. Defendant's home at 98-569 Aloalii Street has four bedrooms: one bedroom was converted 

into a sewing room; one bedroom belonged to Gavan; one bedroom belonged to Linda; and 

the third bedroom belonged to Defendant. 

25. Defendant was locked in his bedroom. 

26. Gavan was not allowed in his bedroom. Linda was not allowed in Defendant's bedroom 

without his consent. 

27. There were times when Linda or a house cleaner would enter Defendant's bedroom 

however, it was with Defendant's consent. 

28. None of the officers had obtained a warrant for 98-569 A[oalii Street or Defendant's 

bedroom prior to entering Defendant's bedroom. 

CONCLUSIONS OF LAW 

1. "The Fourth Amendment, applicable through the Fourteenth Amendment to the States, 

provides: 'The right of the people to be secure in their persons ... against unreasonable 

searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable 

cause ... particularly describing the place to be searched, and the persons or things to be 

seized.'" Baileyv.U.S., 133 S.Ct.1031, 1037, 185L.Ed.2d 19,28(2013). 

2. Article I, section 7 of the Hawai'j State Constitution provides that, ''[T]he right of the people 

to be secure in their persons, houses, papers and effects against unreasonable searches, 

seizures and invasions of privacy shall not be violated. II These constitutional provisions 

mandate that government agents obtain warrants based on probable cause before they effect 



( 

a search and seizure of persons or places. In the Interest of Jane Doe, 77 Hawai'i 435,887 

P.2d 645 (1994); State v. Dias, 62 Haw. 52, 609 P.2d 637 (1980); State v. Barrett, 67 Haw. 

650, 701 P.2d 1277 (1985). 

3. The Hawai'i Supreme Court has held that the Hawai'i Constitution provides greater 

protection of individual's right against unreasonable searches and seizures than is provided 

under the federal constitution. See e.g. State v. Won, 137 Hawai'i 330, 356, 372 P.3d 1065, 

1091 (2015) ("We have a rightfully proud tradition under our constitution of providing 

greater protections to our citizens than those afforded under the United States Constitution.") 

4. Unlike its federal counterpart, article 1, section 7, ofthe Hawai'i Constitution specifically 

protects against invasions of privacy. The "exclusionary rule" applies to violations of a 

citizen's privacy rights. State v. Endo, 83 Hawai'i 87,93,924 P.2d 581, 583 (1996). 

5. In the instant case, Defendant had an actual, subjective expectation of privacy in his 

bedroom. That expectation is one that society would recognize as objectively reasonable. 

Defendant's privacy interest met the criteria set forth in State v. Hauge. 103 Hawai'i 38,50-

51, 79 P.3d 131, 143-44 (2003). 

6. 'Itt is well settled that an area in which an individual has a reasonable expectation of privacy 

is protected by the Fourth Amendment of the United States Constitution and by article 1, § 7 

of the Hawai'i Constitution and cannot be searched without a warrant." State v. Biggar, 68 

Haw. 404,407, 716 P.2d 493,495 (1986) (citing Katz v. United States, 389 U.S. 347, 88 

S.Ct. 507, 19 L.Ed.2d 576 (1967); State v. Wong, 68 Haw. 221,223, 708 P.2d 825, 828 

(1985); State v. Stachler, 58 Haw. 412, 415, 570 P.2d 1323, 1326 (1977»). 
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7. Because Defendant had a reasonable expectation of privacy in his bedroom, the police were 

required to obtain a warrant prior to entering Defendant's bedroom unless there was an 

exception to the warrant requirement. 

8. Governmental intrusions into the personal privacy of citizens of the State of Hawai'i must 

be "no greater in intensity than absolutely necessary." State v. Kaluna, 55 Haw. 361, 369, 

520 P.2d 51, 58-59 (1974). Thus, "each proffered justification for a warrantless search must 

meet the test of necessity inherent in the concept ofreasonableness." State v. Fields, 67 

Haw. 268, 282-83, 686 P.2d 1379, 1390 (1984). 

EXIGENT 

9. The State's assertion that there were exigent circumstances and that police could enter 

Defendant's bedroom without a warrant is without merit because the exigent circumstances 

exception to the warrant requirement mandates that the police must have probable cause that 

a crime was or is being committed. State v. Kapoi, 64 Haw. 130, 141,637 P.2d 1105, 1114 

(1981) (citing Coolidge v. New Hampshire, 403 U.S. 443, 461-62 (1971). 

10. While police responding to a suicide call could be considered exigent circumstances, in the 

instant case Defendant was communicating with officers through his bedroom door for at 

least 20 minutes. He was in his room for at least 10 minutes prior to Corporal Takahashi 

and Officer Kahao's arrival. Defendant did not sound hurt, injured or in distress. Defendant 

repeatedly told the officers that he was okay and he did not want to talk to them. In 

response to Officer Kahao's statement, that "she just wanted to see that he was okay," 

Defendant told Officer Kahao he was not hurt and he wanted to them to leave. All of the 

officers testified that if they believed that Defendant was actually harming himself in his 

bedroom, they would have broken down the bedroom door. 



11. Whether or not there was an exigency is independent from the requirement that the police 

must also have probable cause that a crime was or is being committed. In the instant case, 

the police did not have probable cause that a crime was being committed. Sergeant Cobb 

testified that committing suicide and attempting to commit suicide are not criminal offenses. 

All of the officers testified that there was no indication that criminal activity was occurring 

inside of Defendant's bedroom. When the bedroom door opened, the officers did not 

observe any illegal activity occurring inside the bedroom prior to entering. 

12. There was no probable cause Defendant was engaging in criminal conduct in the bedroom. 

Thus, exigent circumstances did not exist. 

CONSENT 

13. The State's argument that Defendant or his family consented to the entry into Defendant's 

bedroom is without merit because Defendant's mother, Linda, and brother, Gavan, did not 

have authority to consent to the police entering Defendant's bedroom and Defendant's 

consent was not freely and voluntarily given. 

14. Defendant had an actual, subjective expectation of privacy in his bedroom. That expectation 

is one that society would recognize as objectively reasonable. Thus, even though Linda and 

Gavan may have consented to entry into the residence at 98-569 Aloalii Street, neither 

Linda, nor Gavan could have consented to the police entering Defendant's bedroom. It is 

clear that Defendant did not want the officers to enter his bedroom. Defendant did not open 

his door for at least 30 minutes. ,'He repeatedly told the officers to leave. Defendant asked 

the police if they had a warrant and once Sergeant Cobb unlocked the bedroom door from 

the outside, Defendant blocked the door to prevent Sergeant Cobb from entering his 

bedroom. 



15. The Hawaj'j Supreme Court has repeatedly recognized that an individual has a 

constitutional right to refuse consent to a search. State v. Keams, 75 Haw. 558, 570, 867 

P.2d 903, 909 (1994). 

16. The Hawai'i Supreme Court held that, "Consent in the constitutional sense means more than 

the absence of an objection on the part ofthe person to be searched; it must be shown that 

such consent was voluntarily given." State v. Bonnell, 75 Haw. 124, 147-48,856 P.2d 1265, 

1277 (1993). The COUlt has defined voluntariness as a "free and unconstrained 
\ 

choice," State v. Shon, 47 Haw. 158, 166,385 P.2d 830, 836 (1963) and has held that 

"for consent to be in fact, freely and voluntarily given, the consent must be uncoerced." 

Nakamoto, 64 Haw. at 21, 635 P .2d at 951. 

17. In State v. Price, 55 Haw. 442,443,521 P.2d 376, 377 (1974), the supreme court stated, 

"consent may not be gained by explicit or implicit coercion, implied threat, or covert force." 

18. A "totality ofthe circumstances" test is employed to determine whether consent was freely 

and voluntarily given. Keams, 75 Haw. at 571,867 P.2d at 909. 

19. If a person submits to a search under the beliefthat the search will occur regardless of an 

objection to the search or the person reasonably believed that there was no other alternative 

to prevent forfeiture ofa right, that consent is coerced. Won, 137 Hawai'j 342, 372 P.3d at 

1077. In the instant case, Sergeant Cobb's threats to break the door down and his actions in 

unlocking Defendant's bedroom door from the outside without Defendant's consent 

amounted to coercion. 

20. Based on the totality of the circumstances, Defendant did not freely and voluntarily consent 

to the police entering his bedroom. 

PLAINVIEW 



21. The State's argument that the "plain view" doctrine is applicable in this case is without merit 

because there was no prior lawful justification for the intrusion into Defendant's bedroom 

. and there was no probable cause to believe that there was evidence of a crime or contraband 

in Defendant's bedroom. 

22. In State v. Meyer, 78 Hawai'i 308, 314, 893 P.2d J 59, 165 (1995), the Hawai'i Supreme 

Court recognized the ruling by the United States Supreme Court in Coolidge, where they 

held that three factors are required to merit a legitimate plain view observation: (1) prior 

justification for the intrusion; (2) inadvertent discovery; and (3) probable cause to believe 

the item is evidence of a crime or contraband. 

23. There was no justification for the intrusion into Defendant's bedroom. There were no 

exigent circumstances to justify the intrusion and Defendant did not freely and voluntarily 

consent to the intmsion. See COL 12 and 19. "Without prior justification for their presence, 

police oftlcers may not enter constitutionally protected premises in order to seize evidence 

in plain view." Meyer, 78 at 317,893 P.2d at 168. 

24. There was no probable cause to believe that there was evidence of a crime or contraband in 

Defendant's bedroom. It was not unlawful for Defendant to possess real or wooden samurai 

swords in his bedroom. None of the items observed in Defendant's bedroom before or after 

the unlawful intrusion were contraband. 

25. Once officers unlawfully stepped into Defendant's bedroom, any subsequent criminal 

activity that officers may have observed cannot fall into the plain view exception to the 

warrant requirement because they did not observe the actiyity and/or evidence from a 

position they were lawfully permitted to be in. 

ORDER 



IT IS HEREBY ORDERED that the Defendant's Motion to Suppress Evidence and 

Statements is GRANTED in its entirety, and all statements, evidence, observations and actions that 

were observed or obtained after the unlawful entrance into Defendant's bedroom, and all the fruits 

thereof is hereby suppressed and precluded from use at trial. 
OCT 1 3 2016 

DATED: Honolulu, Hawai'i, ---___ 

HONO& ROM A. TRADER 

L RENCE SOUSlE 
DEPUTY PROSECUTING ATTORNEY 
CITY AND COUNTY OF HONOLULU 

JUDGE OF THE ABOVE-ENTITLED COURT 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the present motion shall be duly served upon 

Deputy Prosecuting Attorney, City and County of Honolulu. 

Dated: September 9, 2016 

OFFICE OF THE PROSECUTING ATTORNEY 
City and County of Honolulu 
1060 Richards Street, 10th Floor 
Honolulu, Hawai'i 96813 

ALEN M. K. KANESHIRO 
ATTORNEY FOR DEFENDANT 
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