
 

STATE OF MICHIGAN 

IN THE SUPREME COURT 

 

APPEAL FROM THE MICHIGAN COURT OF APPEALS 

(BORRELO, PJ, AND METER AND SHAPIRO, JJ) 

 

TAXPAYERS FOR MICHIGAN CONSTITUTIONAL Supreme Court Nos. 160658, 160660 

GOVERNMENT, STEVE DUCHANE, RANDALL 

BLUM and SARA KANDEL, Court of Appeals No. 334663 

  

 Plaintiffs, 

  

-vs-  

  

THE STATE OF MICHIGAN, THE DEPARTMENT 

OF TECHNOLOGY, MANAGEMENT AND BUDGET 

OF THE STATE OF MICHIGAN; and the 

MICHIGAN OFFICE OF THE AUDITOR GENERAL, 

 

 Defendants. 

_____________________________________________________/ 

 
JOHN C. PHILO (P 52721) 

SUGAR LAW CENTER FOR 
ECONOMIC & SOCIAL JUSTICE 

Attorney for Plaintiffs 

4605 Cass Avenue 
Detroit, MI 48201 

 

 
JOHN E. MOGK (P 17866) 

WAYNE STATE UNIVERSITY LAW SCHOOL 
Co-Counsel for Plaintiffs 

471 W. Palmer Avenue 

Detroit, MI 48202 
 

FADWA A. HAMMOUD (P 74185) 

MATTHEW B. HODGES (P 72193) 

DAVID W. THOMPSON (P 75356) 
MICHAEL S. HILL (P 73084) 

OFFICE OF THE ATTORNEY GENERAL 
Attorneys for Defendants 

P.O. Box 30754 
Lansing, MI 48909 

 

TRACY ANNE PETERS (P 76185) 

TRACY A PETERS PLLC 

Co-Counsel for Plaintiffs 
3494 Harvard Road 

Detroit, MI 48224-2340 
 

THOMAS R. SCHULTZ (P42111) 
CAROL A. ROSATI (P 32288) 

ELIZABETH SAARELA (P 60265) 
STEVEN P. JOPPICH (P 46097) 

ROSATI SCHULTZ JOPPICH 

& AMTSBUECHLER PC 
Attorneys for Amici Curiae  

27555 Executive Drive, Suite 250 
Farmington Hills, MI 48331-3550 

 
 

_____________________________________________________/ 

AMICUS CURIAE BRIEF BY 
MICHIGAN MUNICIPAL LEAGUE 

(MML), GOVERNMENT LAW SECTION 
(GLS) OF THE STATE BAR OF 
MICHIGAN, THE MICHIGAN 

TOWNSHIPS ASSOCIATION (MTA), 
AND MICHIGAN ASSOCIATION OF 
COUNTIES (MAC) IN SUPPORT OF 

PLAINTIFFS-APPELLEES TAXPAYERS 
FOR MICHIGAN CONSTITUTIONAL 

GOVERNMENT, ET AL 

R
EC

EIV
ED

 by M
SC

 11/25/2020 3:28:21 PM



i 

TABLE OF CONTENTS 
 

INDEX OF AUTHORITIES ..................................................................................................... ii 

STATEMENT OF THE BASIS OF APPELLATE JURISDICTION .................................................... v 

STATEMENT OF THE QUESTION PRESENTED ........................................................................ v 

STATEMENT OF INTEREST ................................................................................................. vi 

STATEMENT OF MATERIAL PROCEEDINGS AND FACTS ......................................................... 1 

STANDARD OF REVIEW ...................................................................................................... 1 

ARGUMENT ....................................................................................................................... 1 

I. THE STATE SHOULD BE PROHIBITED FROM COUNTING PROPOSAL A REVENUES 
IN THE “NUMERATOR” OF THE HEADLEE PROPORTION FRACTION, BECAUSE IT 
IMPROPERLY CHANGES THAT PROPORTION AND GIVES PROPOSAL A AN EFFECT 
THAT WAS NEVER INTENDED .................................................................................. 5 
 
A. The Constitutional Framework – §25 and §30 of Headlee and Proposal A .......... 6 

B. The State’s contention that treating Proposal A funds as State aid to local 
governments is just implementing the “simple fraction” of Headlee ignores how 
doing so changes the funding proportion established for the protection of local 
government in Headlee and therefore results in a prohibited shift of the relative 
tax burden .................................................................................................... 9 

 

1. The depth of the problem ....................................................................... 10 

2. How the State’s actions created, and then exacerbated, the problem .......... 12 

C. This is not a re-balancing of State aid contemplated by Headlee, as the 
State and the Court of Appeals contend; it is a prohibited shift not intended 
by the voters, and that matters .................................................................... 16 
 
1. Not a re-balancing, but an un-balancing ................................................... 17 

2. This is not what the voters intended ........................................................ 21 

D. There is no legal or equitable support for the State’s contention that the 
Court should not act to grant relief because the effect on the State’s budget 
will be “staggering.” ..................................................................................... 25 

 

II. PUBLIC SCHOOL ACADEMIES SHOULD BE CONSIDERED PART OF A STATE PUBLIC 
SCHOOL SYSTEM, NOT LOCAL PUBLIC SCHOOLS, THEREFORE PRECLUDING 
FUNDS PAID TO SUPPORT SUCH ACADEMIES FROM BEING CONSIDERED AS AID 
PAID TO LOCAL GOVERNMENTS. ............................................................................. 26 

 
III. THE COURT OF APPEALS DID NOT ERR BY HOLDING THAT STATE FUNDS 

DIRECTED TO LOCAL GOVERMENTS TO SATISFY STATE OBLIGATIONS UNDER 

R
EC

EIV
ED

 by M
SC

 11/25/2020 3:28:21 PM



ii 

§29 OF HEADLEE CANNOT BE COUNTED TOWARD THE PROPORTION OF STATE 
FUNDS REQUIRED UNDER §30 OF HEADLEE. ........................................................... 34 

 
IV. THE COURT OF APPEALS DID NOT ERR BY HOLDING THAT THE AUDITOR 

GENERAL IS SUBJECT TO MANDAMUS RELIEF. ......................................................... 35 
 
CONCLUSION AND RELIEF REQUESTED .............................................................................. 35 

  

R
EC

EIV
ED

 by M
SC

 11/25/2020 3:28:21 PM



iii 

INDEX OF AUTHORITIES 
 

Cases 

Adair v Mich,  
 486 Mich 468; 785 NW2d 119 (2010) ..............................................................................23 
 
Airlines Parking, Inc v Wayne Co,  
 452 Mich 527; 550 NW2d 490 (1996) ............................................................................21 
 
Bolt v City of Lansing,  
 459 Mich 152; 587 NW2d 264 (1998) ............................................................................21 
 
Builders v City of Lansing,  
 499 Mich 177; 880 NW2d 765 (2016) ..............................................................................25 
 
City of Riverview v MDEQ,  
 2013 WL 5288907..........................................................................................................34 
 
Durant v State Bd of Educ, 
 424 Mich 364; 381 NW2d 662 (1985) ..............................................................................21 
 
Durant v State of Michigan,  
 456 Mich 176; 566 NW2d 272 (1997) .................................................................8, 17, 19, 24 
 
Mahaffey v Attorney General,  
 222 Mich App 334; 564 NW2d 104 (1997) ........................................................................ 1 
 
Michigan Taxpayers for Constitutional Government, et al v State of Michigan, 
 330 Mich App 295 (2019) ....................................................................................... 2, 3, 16 
 
Oakland Co v Dep't of Mental Health,  
 178 Mich App 48; 443 NW2d 805 (1989) .........................................................................24 
 
Oakland County Water Resources, et al, v MDEQ,  
 Case No. 2018-000259-MZ .............................................................................................34 
 
Paquin v City of St. Ignace,  
 504 Mich 124; 934 NW2d 650, 656 (2019) .......................................................................33 
 
Waterford Township School District v State Board of Education (after remand),  
 130 Mich App 614; 344 NW2d 19 (1983), aff’d 424 Mich 364 (1985) ....................................... 8 
 
White v Ann Arbor,  
 406 Mich 554; 281 NW2d 283 (1979) ..............................................................................22 
 

 
  

R
EC

EIV
ED

 by M
SC

 11/25/2020 3:28:21 PM



iv 

Statutes 

 
MCL 141.911(4) ................................................................................................................14 

MCL 141.913(3) ................................................................................................................14 

MCL 141.913(19) ..............................................................................................................14 

MCL 18.350 ......................................................................................................................31 

MCL 330.1001 ..................................................................................................................24 

MCL 380.501(1) .................................................................................................... 27, 31, 33 

MCL 380.502 ........................................................................................................ 27, 29, 32 

MCL 380.502(4) ................................................................................................................28 

MCL 380.502(6) ................................................................................................................29 

MCL 380.503a...................................................................................................................31 

MCL 380.504(3) ................................................................................................................30 

MCL 380.504(5) ................................................................................................................29 

MCL 380.504(6) ................................................................................................................29 

MCL 380.507 ....................................................................................................................29 

MCL 380.507(3) ................................................................................................................29 
 

Other Authorities 

1 Cooley, Constitutional Limitations (5th Ed) 1883 ..............................................................5, 9 

Mich Const 1963, art 7, §34 ...............................................................................................25 

Mich Const 1963, art 9, §10 ............................................................................................... 13 

Mich Const 1963, art 9, §11 ................................................................................................ 2 

Mich Const 1963, art 9, §25 ........................................................................................ passim 

Mich Const 1963, art 9, §29 ................................................................................ 3, 19, 34, 35 

Mich Const 1963, art 9, §30 ........................................................................................ passim 

Mich Const 1963, art 9, §31 ............................................................................................... 12 

Mich Const 1963, art 9, §33 ................................................................................................ 7  

R
EC

EIV
ED

 by M
SC

 11/25/2020 3:28:21 PM



v 

STATEMENT OF THE BASIS OF APPELLATE JURISDICTION 
 

Amici adopt the Statement of Appellate Jurisdiction as set forth by Defendants/Appellants 

in their Brief on Appeal dated September 9, 2020 and Appellee Brief dated November 4, 2020. 

STATEMENT OF THE QUESTIONS PRESENTED 
 

I. WHETHER THE STATE SHOULD BE PROHIBITED FROM COUNTING PROPOSAL 
A REVENUES IN THE “NUMERATOR” OF THE HEADLEE PROPORTION 
FRACTION, BECAUSE IT IMPROPERLY CHANGES THAT PROPORTION AND 
GIVES PROPOSAL A AN EFFECT THAT WAS NEVER INTENDED 

 
Plaintiffs answer: Yes 
Defendants answer: No 
The Court of Appeals answered: No 
This Court should answer: Yes 

 
II. WHETHER PUBLIC SCHOOL ACADEMIES SHOULD BE CONSIDERED PART OF A 

STATE PUBLIC SCHOOL SYSTEM, NOT LOCAL PUBLIC SCHOOLS, THEREFORE 
PRECLUDING FUNDS PAID TO SUPPORT SUCH ACADEMIES FROM BEING 
CONSIDERED AS AID PAID TO LOCAL GOVERNMENTS. 

 
Plaintiffs answer: Yes 
Defendants answer: No 
The Court of Appeals answered: No 
This Court should answer: Yes 

 
III. WHETHER THE COURT OF APPEALS ERRED BY HOLDING THAT STATE FUNDS 

DIRECTED TO LOCAL GOVERMENTS TO SATISFY STATE OBLIGATIONS UNDER 
§29 OF HEADLEE CANNOT BE COUNTED TOWARD THE PROPORTION OF STATE 
FUNDS REQUIRED UNDER §30 OF HEADLEE. 

 
Plaintiffs answer: No 
Defendants answer: Yes 
The Court of Appeals answered: No 
This Court should answer: No 

 
IV. WHETHER THE COURT OF APPEALS ERRED BY HOLDING THAT THE AUDITOR 

GENERAL IS SUBJECT TO MANDAMUS RELIEF 
 

Plaintiffs answer: No 
Defendants answer: Yes 
The Court of Appeals answered: No 
This Court should answer: No 
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STATEMENT OF INTEREST 
 

The Michigan Municipal League (MML) is a Michigan non-profit corporation whose purpose 

is the improvement of municipal government and administration through cooperative effort.  Its 

membership comprises hundreds of Michigan cities and villages, many of which are also members 

of the Michigan Municipal League Legal Defense Fund (LDF).  The Michigan Municipal League 

operates the LDF through a board of directors that is broadly representative of its members.  The 

purpose of the LDF is to represent the member cities and villages in litigation of statewide 

significance. 

The Government Law Section of the State Bar of Michigan (GLS) is a voluntary 

membership section of the State Bar of Michigan, comprising approximately 852 attorneys who 

generally represent the interests of government corporations, including cities, villages, townships 

and counties, boards and commissions, and special authorities.  Although the Section is open to 

all members of the State Bar, its focus is centered on the laws, regulations, and procedures 

relating to governmental law.  The GLS provides education, information and analysis about issues 

of concern to its membership and the public through meetings, seminars, the State Bar of 

Michigan website, public service programs and publications.  The GLS is committed to promoting 

the fair and just administration of public law.  In furtherance of this purpose, the GLS participates 

in cases that are significant to governmental entities throughout the State of Michigan.  The 

Section has filed numerous amicus curiae briefs in state and federal courts.  The position 

expressed in the amicus curiae brief is that of the Government Law Section only and is not the 

position of the State Bar of Michigan.  

The Michigan Townships Association (MTA) is a Michigan non-profit corporation whose 

membership consists of more than 1,225 townships within the State of Michigan (including both 

general law and charter townships) joined together for the purpose of providing education, 

exchange of information, and guidance to and among township officials to enhance the more 
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vii 

efficient and knowledgeable administration of township government services under the laws and 

statutes of the State of Michigan.  The MTA is governed by a Board of Directors who are township 

government officials. 

The Michigan Association of Counties (MAC), a non-profit association founded in 1898, 

consists of 83 Member Michigan Counites.  It is a statewide organization dedicated to representing 

the interests of Michigan’s county commissioners.  It promotes the education of those county 

officials and communication and cooperation between them, and it advocates on their behalf in 

the Michigan and federal legislatures. 

The governing bodies of the above entities have all authorized and directed this office to 

file an amicus curiae brief in the within cause in support of Plaintiffs.   

This Court’s Order Granting Leave to Appeal, dated July 1, 2020, invites all of the above-

named entities to file an amicus brief. 
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STATEMENT OF MATERIAL PROCEEDINGS AND FACTS 

 

 Amici adopt the Statement of Material Proceedings and Facts as set forth by 

Plaintiffs/Appellants in their Brief on Appeal dated September 9, 2020 and Appellee Brief dated 

November 4, 2020.1 

STANDARD OF REVIEW 

 The Constitutional issues raised on appeal are reviewed de novo, with the primary goal of 

ascertaining the purpose and intent of any constitutional provisions at issue.  Mahaffey v Attorney 

General, 222 Mich App 334, 335; 564 NW2d 104 (1997).  

ARGUMENT 
 

 A considerable amount of ink has been spilled by experts over the past few years to 

chronicle, explain, and almost without exception lament Michigan’s broken municipal finance 

system—how we have fallen behind other states economically because of disinvestment in our 

communities, why our government finance policies are largely responsible for that, and how we 

might go about fixing it all.  This Court can, by judicial notice, avail itself of a wealth of information 

out there on the subject generally.  The Michigan Municipal League (MML), whose Legal Defense 

Fund (LDF) is one of the Amici here, makes some of those resources available on its website.2  

Among the materials that can be found there are reports that establish how Michigan ranks dead 

last among the 50 states in state support for local government, and how over the years the State 

of Michigan’s revenues have grown substantially while the financial resources of its local 

governments have withered.   

 
1 No counsel for a party authored this Brief in whole or in part.  No counsel or party made a monetary contribution to 

the preparation of this Brief. 
2 https://www.savemicity.org/research 
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While the approval by voters of two amendments to the State Constitution, the Headlee 

Amendment in 19783 and Proposal A in 1994,4 in some respects pointed the way to the hard place 

we find ourselves—also dead last among all 50 states in overall municipal general revenues—it is 

the subsequent choices made by the State government that have put us on a particular path that 

we didn’t necessarily have to go down. This case is about recognizing that some things that the 

State has done over the years since Proposal A’s passage are not just bad fiscal policy but actually 

violate the State Constitution and the voters’ intent when they adopted both Headlee and 

Proposal A. 

 This Brief supports the positions on appeal taken by Taxpayers for Michigan Constitutional 

Government, Steve Duchane, Randall Blum, and Sara Kandel (collectively, “Taxpayers”).5  Amici 

agree with Taxpayers that counting Proposal A funding as State spending throws off the 

proportion of State spending for local government required by Headlee and results in a shifting 

of the State’s tax burden to local units of government, and also that counting State aid to charter 

schools is not permitted because they not part of a local unit of government for purposes of 

Headlee.   

More specifically, Amici agree with Taxpayers that the Court of Appeals erred by finding, 

consistent with the State’s arguments, that the inclusion of Proposal A funding in the calculation 

of State spending on local government for purposes of §25 and §30 of Headlee6 merely effects a 

voter-approved “re-balancing” of State spending among local units of government.  Michigan 

Taxpayers for Constitutional Government, et al v State of Michigan, 330 Mich App 295, 310-311 

 
3 Const. 1963, art 9, §25-33 
4 Const. 1963, art 9, §11 
5 This Brief utilizes substantial portions of the Brief previously filed on behalf of Amici by Dennis R. Pollard and Jennifer 
C. Hill of Secrest Wardle in the Court of Appeals.  See Brief of Amici Curiae dated March 13, 2018.  This includes the 
materials and analyses attached, including the document entitled “Estimated Local Impact of Proposal A Tax and 
Spending Shifts, February 2018,” attached as Exhibit A to the Court of Appeals Brief.  To the undersigned’s knowledge, 
no party objected to the analysis of such materials in the Court of Appeals. 
6 Const. 1963, Art 9, §25 and §30. 
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(2019). Instead of a re-balancing of State spending, the inclusion of Proposal A funding in the 

calculation is part of a larger un-balancing of State aid to local governments that has been ongoing 

for years and has now reached a breaking point.   

Amici also agree with Taxpayers that the Court of Appeals erred when it accepted the 

State’s argument that charter schools fall within the definition of a unit of government simply 

because the State Legislature has—quite helpfully for its own purposes here—passed a law that 

deems charter schools to be school districts for purposes of the receipt of State school aid. 

Michigan Taxpayers, supra, at 312-313. The determination by the State to so classify these 

essentially private, non-profit corporate entities as public school districts did not confer upon them 

a constitutional status as a local unit of government—particularly given that they operate as 

basically State-run schools virtually unaccountable to any local unit of government, as opposed 

to locally-run and locally-accountable public schools.7  

 Whether you think Michigan is well on its way to becoming an economic backwater and 

our State fiscal policies are a leading cause of that, or you think the State’s current fiscal status 

and trajectory are just fine, it can’t actually be argued that the State’s actions in funding local 

governments have kept the faith with the purpose, or provenance, of either Headlee or Proposal 

A.  Headlee in particular contemplates that the State be held to funding local governments in the 

same proportion as was in place in 1978, when it was adopted, and also that it be prohibited 

from shifting tax burdens to locals; that was the “trade off” that voters understood when they 

correspondingly limited the right of local governments to raise local revenues. Proposal A did not 

change that.  And yet the balance between the State and local units of government is no longer 

holding true.   

 
7 Amici also support Taxpayers’ position with respect to the separate but related appeal by the State seeking to overturn 

the relief that was granted by the Court of Appeals with respect to mandamus relief under §29 of Headlee. 
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The State now raises and holds onto a much larger share of tax revenues than the local 

units, which are shrinking and cutting services as a result.  With Proposal A, some State 

legislators, employees, and consultants—not the voters—came up with a plan that saw local 

school districts stripped of the ability to locally fund their own schools, which those State officials 

then addressed by crafting a “crisis” constitutional amendment (Proposal A) for voters to accept 

as a necessary solution.  As further described below and in Taxpayers’ Brief(s) on Appeal, the 

quiet victory for the State was a new control of most funding for local schools that it could now 

count against other (non-school) local units of government for purposes of Headlee, using it to 

justify the elimination of other long-standing sources of State aid to them. A win-lose proposition 

not contemplated by the voters in 1994.   

With charter schools, some State legislators, employees, and consultants—not the 

voters—came up with a way to fund what are in reality non-public, non-local schools that basically 

compete with local public schools, and then use the funding for that program to offset payments 

to local governments generally.  Again, not what voters in 1978 would have contemplated when 

voting to cast the proportion of State funding for local governments in stone. 

The aid dollars lost to local governments as a result of these two decisions by the State 

are mind-boggling.  Billions of dollars just from 1994 forward, as discussed below.  The State 

shrugs its shoulders and says “Tighten your belt or bite the bullet and raise taxes—that’s what 

the voters wanted when they passed Headlee, and what they understood when they passed 

Proposal A.”  But what the State is doing with Proposal A school funding and charter school funds 

is really a perversion of Headlee—or, given the extent of the loss of funding for local units, maybe 

better described as a weaponization of it.  It is really the State directing local government policy 

by default and from afar by forcing constant funding crises at the local level.  The State’s premise 

that things are working perfectly as intended by the voters is not a reality that would be 
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recognized by those voters who attend their local council and board meetings each year at budget 

time.   

“The object of construction, as applied to a written constitution, is to give effect to the 

intent of the people adopting it.”  1 Cooley, Constitutional Limitations (5th Ed) 1883, pg. 68 

(emphasis in original).  The State offers page after page in its Briefs devoted to different ways of 

saying “we’re just applying the text of §30 as it was written.” But neither the State nor the Court 

of Appeals in upholding the State’s reading are really at all interested in applying the “common 

understanding” touchstone of constitutional analysis required by the Courts of this State over the 

years since Cooley’s guidance, or in finding and giving effect to the true intent behind either 

Headlee and Proposal A.  That antiseptic, hyper-technical approach is what has allowed the State 

to pull apart the otherwise balanced framework of Headlee and remake it in the State’s favor.  

This Court needs to take the opportunity to put local government funding issues back into line 

with what Headlee requires and what the voters expected and intended, both in 1978 when it 

was adopted and in 1994 when Proposal A was approved without any corresponding amendment 

to—let alone a stated intention to effectively abolish—Headlee.  

I. THE STATE SHOULD BE PROHIBITED FROM COUNTING PROPOSAL A 
REVENUE IN THE “NUMERATOR” OF THE HEADLEE PROPORTION 
FRACTION, BECAUSE IT IMPROPERLY CHANGES THAT PROPORTION AND 
GIVES PROPOSAL A AN EFFECT THAT WAS NEVER INTENDED 

 
Taxpayers make a compelling case as to how counting Proposal A funding as part of State 

spending for purposes of Headlee reduces the required proportion of State funding to local 

governments and results in a tax shift in violation of the both the letter and spirit of §25 and §30 

of Headlee.  Before Proposal A, school funding was primarily a local endeavor.  Most school 

funding came from local real and personal property taxes.  Those locally-raised dollars were 

“neutral” as far as Headlee was concerned, since they were not part of the State aid calculation.   
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In 1993, the State passed a law (not a constitutional amendment), PA 145 of 1993, that 

basically took away local governments’ ability to impose taxes for their schools, leaving us 

collectively with a school funding crisis to resolve.  Having intentionally created the problem, the 

State then led the crafting of a proposed solution in the form of Proposal A, which operates 

essentially as a State “takeover” of local school funding, with a collection of property and other 

taxes levied by the State and then paid over to local school districts according to a formula.8   

This part of the litigation between Taxpayers and the State results from the fact that now, 

according to the State and its Department of Technology Management and Budget, this new 

source of State dollars being paid over to local school districts should be counted in the 

“numerator” of the Headlee §30 “proportion fraction” that is supposed to govern State aid to local 

government: “Total State Spending Paid To All Units Of Local Government/All State Spending.”  

As will be discussed below, the extent to which the State’s treatment of this new funding has 

come to adversely affect local governments has reached completely untenable levels—particularly 

because it enabled other State government actions that have raided other traditional sources of 

local government revenues to stanch the flow of the State’s own red ink. 

A. The Constitutional Framework – §25 and §30 of Headlee and Proposal A 

An understanding of what the State has wrought over the past quarter century or so 

involves a basic history of some pretty sweeping laws. The Headlee Amendment is a collection of 

new sections of the State Constitution passed in 1978 that affected how local and State 

government can levy and collect property taxes. The lead-off provision is §25, which lays out what 

the whole group intends to do:  

Property taxes and other local taxes and state taxation and spending may not be 
increased above the limitations specified herein without direct voter approval. The 
state is prohibited from requiring any new or expanded activities by local 
governments without full state financing, from reducing the proportion of state 

 
8 There are some continuing local aspects to school funding to deal with existing funding levels in various school 
districts throughout the state, but this description is generally accurate. 
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spending in the form of aid to local governments, or from shifting the tax burden 
to local government. A provision for emergency conditions is established and the 
repayment of voter approved bonded indebtedness is guaranteed. Implementation 
of this section is specified in Sections 26 through 34, inclusive, of this Article. 
 

Basically, local governments lost the right to raise property taxes without specific voter approval, 

but the tradeoff was a promise of continued State spending at then current (1978/79) levels, and 

a prohibition against the State shifting its own tax burden to local government—given the new 

constraints local units were now subject to. That lays the groundwork for §30, also at the heart 

of Taxpayers’ claim here, which further explains the promise of continued State spending in terms 

of a “proportion”: 

The proportion of total state spending paid to all units of Local Government, taken 
as a group, shall not be reduced below that proportion in effect in fiscal year 1978-
79. 
 

That proportion can be reduced to a fraction that is expressed as “Total State Spending Paid To 

All Units Of Local Government/All State Spending,” which can in turn be reduced to a percentage. 

The Parties agree that, on the basis of calculations that involve an historical analysis of 

what the State was spending on local governments in 1978/79, the percentage of State spending 

described in §30 is 48.97%.9  That is, 48.97% of all State spending is to be paid to local units of 

government, “taken as a group,” leaving no more than 51.03 % to be retained and utilized by 

the State for its purposes.  Also of relevance to this discussion, §33 of Headlee defines “local 

governments” to include “any political subdivision of the state, including, but not restricted to, 

school districts, cities, villages, townships, charter townships, counties, charter counties, 

authorities created by the state, and authorities created by other units of local government.”10 

Proposal A was a constitutional amendment in 1994 that (among other things) limited the 

ability of local school districts to impose property taxes as funding for local schools, as had been 

 
9 But see pp 25-27 below as to how that percentage wasn’t always agreed to by the State. 
10 Const 1963, art 9, §33. 
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the practice in Michigan for many years—including 1978 when Headlee was adopted.  Instead, 

Proposal A created a new system of mostly State funding for local schools.11  

As a result of the State including the newly-authorized Proposal A funding (basically, new 

State-levied tax dollars that replaced what used to be local tax dollars) in its calculation of State 

spending paid to local units of government, one category of local government—school districts—

has ended up receiving a steady stream of State aid while all the other categories of local 

governments—cities, villages, townships, and counties—have seen the share of total State 

spending paid to them regularly and relentlessly reduced below 1978/1979 levels.  That has 

affected much more than the school funding question in Michigan, which is what Proposal A was 

designed to address.  It has basically upended the whole Headlee framework—which is what 

Taxpayers’ claim seeks to remedy by relying on and seeking enforcement of the words of both 

§25 and §30. 

The Court of Appeals, however, found that §25 was not capable of “enforcement,” because 

it is only “an introductory paragraph to the amendment that summarize the revenue and tax limits 

imposed on state and local governments by other provisions in the amendment.”  As the basis for 

that conclusion, the Court of Appeals cited Durant v State of Michigan, 456 Mich 176, 182-183; 566 

NW2d 272 (1997).  But Durant does not actually say that §25 is not capable of being enforced, or 

that it has no substantive effect.  It simply describes the “complex system of revenue and tax limits” 

as being “summarized” in §25 and “implemented” in the following sections.   

The Court of Appeals also cited Waterford Township School District v State Board of Education 

(after remand), 130 Mich App 614-620; 344 NW2d 19 (1983), aff’d 424 Mich 364 (1985), as making 

that categorical statement—that §25 is not intended to be given the substantive effect of creating 

specific rights and duties.  But that is a Court of Appeals opinion, not an opinion of this Court. 

 
11 See generally, https://www.senate.michigan.gov/sfa/departments/datacharts/dck12_schoolfundingbasics.pdf 
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Amici agree with Taxpayers that §25, while it is a summary provision, is indeed a substantive 

and effective provision of the Headlee Amendment.  This is consistent with the idea that all provisions 

of the Constitution should be given force and effect: 

Every such instrument is adopted as a whole, and a clause which, standing by itself, 
might seem of doubtful import, may yet be made plain by comparison with other 
clauses or portions of the same law.  It is therefore a very proper rule of construction, 
that the whole is to be examined with a view to arriving at the true intention of each 
part.  * * * The rule applicable here is, that effect is to be given, if possible, to the 
whole instrument, and to every section and clause.  If different portions seem to 
conflict, the courts must harmonize them, if practicable, and must lean in favor of a 
construction which will render every word operative, rather than one which may make 
some words idle or nugatory. 
 
This rule is applicable with special force to written constitutions, in which the people 
will be presumed to have expressed themselves in careful and measured terms, 
corresponding with the immense importance of the powers delegated, leaving as little 
as possible to implication.  It is scarcely conceivable that a case can arise where a 
court would be justified in declaring any portion of a written constitution nugatory 
because of ambiguity.   

Cooley, supra, at 71. It is also consistent with the position taken in this very case by the longstanding 

government “watchdog” group here in Michigan, Taxpayers United Michigan Foundation, in its 

February 11, 2020 Amicus Brief in support of Taxpayers’ Application for Leave to Appeal.  Taxpayers 

United traces its lineage back to Richard Headlee himself. 

There is certainly nothing in the language of §25 itself that says it is not to be given substantive 

effect.  And as a summary provision it does quite a good job of saying—to the voters and to the 

courts—what the provisions of the Headlee Amendment in total are all about, and what they are 

intended to accomplish.   

B. The State’s contention that treating Proposal A funds as State aid to local 
governments is just implementing the “simple fraction” of Headlee ignores 
how doing so changes the funding proportion established for the protection of 
local government in Headlee and therefore results in a prohibited shift of the 
relative tax burden 

 
Section 31 of Headlee severely limited the right of local units of government to impose real 

and personal property taxes.  The “trade-off” for that is supposed to be an assurance, through the 
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other sections of Headlee, of the same level of revenue through guaranteed State aid. The whole 

point of §30 of Headlee in particular is to prohibit the State from upsetting the equilibrium between 

the State and its local governments by using its normally superior position over local governments 

to increase its proportion of funds at the expense of local governments.  

So, to that end, §30 means that in no case can payments to local units of government dip 

below the 48.97% base year number.  That percentage is a “guarantee,” or a floor, of support.  

While that means that the State can get up to the remaining 51.03% of State revenues, there’s no 

corresponding requirement in Headlee that it has to.  The 51.03% is a ceiling, not a floor.  So as 

long as local governments receive at least the 48.97% of total state spending, no part of the 

Headlee voters' intent is disregarded.   

Stated somewhat differently, the State is prohibited by operation of §30 from having 

available for spending purposes more than the remaining 51.03%—because that would 

necessarily infringe on local governments' assured proportion of total state spending—but if the 

State's portion for spending purposes resulted in something less than 51.03% being available for 

State spending purposes in any given year, Headlee’s protections for local governments are still 

carried out.  That’s a message from the voters that the State has ignored or forgotten. 

1. The depth of the problem 

Attached as Exhibit A to this Brief is a report—supported by verifying affidavits from the 

authors of the report—showing how the voter-approved proportion of state spending for local and 

State purposes has fallen out of equilibrium or become un-balanced. The report accumulates and 

analyzes this data from published State sources and reports.12  

 
12 Some of the supporting tables in Exhibit A have been updated from the sum of the tables previously submitted by 
Taxpayers in their January 25, 2018 brief in answer to the state's motion for summary disposition. However, the data in 
Exhibit A is not a material variance to the information in the sworn report accompanying Plaintiffs' earlier briefing. 
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The report was prepared by two retired state government officials who were deeply 

involved in State fiscal matters during their careers. One of the authors of the report, Mitchel E. 

Bean,13 served as the Director of the House Fiscal Agency from 1999 through 2011 and previously 

as Senior Economist, House Fiscal Agency from 1993 to 1999. The other author, Robert Kleine,14 

served as State Treasurer from 2006 to 2011 and in other financial capacities in the private sector 

and within State government, including 10 years as Director of the Department of Treasury, Office 

of Revenue and Tax Analysis. Both Mr. Bean and Mr. Kleine are now retired from state service. 

Their report (the "Bean/Kleine Report") explains in plain language how the State has 

materially reduced funding to municipalities as measured by the proportion that was being paid by 

the State to local governments in 1978/1979.  Payments to local governments other than school 

districts from total State revenues has been reduced by more than half from 1994 (the inception of 

Proposal A) through 2016; that is, it has been reduced from 32.4% to 16.1%, as adjusted for 

inflation during that period. (Bean/Kleine Report, Table E, Exhibit A.)  Relevant to Taxpayers’ 

challenge, Fiscal Year-end 2016 is the most recent year for which audited State data was available 

for purposes of this proceeding, but there is no reason to doubt that this massive reduction 

continued to exist at a comparable or greater extent for the 2016/2017 Fiscal Year and beyond to 

today.  

 
13 Mr. Bean's resume documenting his extensive involvement in the State's financial affairs from 1992 to 2011 is attached 
to his affidavit as Exhibit 1. His credentials include developing expanded and standardized fiscal agency publications and 
programs; creating appropriation process training sessions for new House members and staff; initiating programs of 
economic and budget presentations (14 in 2008; over 40 in 2010) for House members, policy staff, and professional and 
citizen groups; addressing the full House during session to update members on economic and revenue problems; and 
serving seven different Speakers (Michigan House of Representatives) and nine House Appropriation Committee Chairs. 
14 Mr. Kleine's resume documenting his extensive involvement in the State's financial affairs as State Treasurer from 
2006 to 2011 is attached to his affidavit as Exhibit 2. In addition to serving as State Treasurer, Mr. Kleine also has 
experience in analyzing public policy issues, State and local government budgets, economic forecasting, tax policy 
analysis, and school organization and finance. Mr. Kleine was employed by the state of Michigan for seventeen years, 
the last ten as Director of the Office of Revenue and Tax Analysis, where he was responsible for State economic and 
revenue forecasts and development of State tax policy. 
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This reduction is occurring for local governments while over the same period of time, also 

documented in the Bean/Kleine Report, the State’s own proportionate share from total State 

revenues collected has increased from 1994 to 2016 by 56.4%, as adjusted for inflation. 

(Bean/Kleine Report, Table E, Exhibit A.)  So, while the local mainstays of Michigan’s governmental 

system have needed to either eliminate locally-provided services, or significantly reduce their 

services at the local level, or seek to have tax increases authorized by local voters due to these 

reductions,15 State expenditures have been increased by more than 50% from the inception of 

Proposal A in 1994. This is surely not what was intended by Michigan voters through the Headlee 

Amendment as expressed in §25 and §30.   

2. How the State’s actions created, and then exacerbated, the problem 

This great un-balancing between State and local government started with the State's 

application of newly authorized revenues received by operation of Proposal A. Its conversion of 

Proposal A revenues bumped up the “numerator,” or top line, of the §30 proportion fraction, 

because the State had not, before Proposal A, provided much State aid to local schools.  When the 

State took school funding away from locals and re-constituted that previously-local support as State 

funds provided to local units, that created what the State then pointed to as a huge surplus of 

funding available for State expenditures.  So, for many years, the State calculated the “fraction” 

at much greater than 48.97%—again, because the Proposal A money at first added quite a bit to 

 
15 Local governments are also prohibited under §31 of the Headlee Amendment from increasing the rate of taxation of an 
existing tax authorization without voter approval. Specifically, they are prohibited in what they can levy based on the 
maximum authorized rate reduced to the rate of inflation from year to year; i.e., the Headlee rollback. This prohibition has 
been most devastating to cities, village, and townships and counties due to the substantial reductions in the State Equalized 
Values of taxable property which occurred during the recession of 2007 to 2009. Their return to the levels of operating 
income received prior to that recession is limited by the modest cost of living increases which have subsequently occurred. 
The return to pre-recession levels of income may take many tens of years assuming no comparable recession occurs during 
the interim. See Citizens Research Council of Michigan, The Prolonged Recovery of Michigan's Taxable Values (Dec. 2016, 
last visited March 9, 2018, 1.39 P.M.), https://cremich.org/the-prolonged-recovery- of-michigans-taxable-values-2016. 

R
EC

EIV
ED

 by M
SC

 11/25/2020 3:28:21 PM



13 

the “total State aid” number.  That is, until the State started bleeding the surplus away. 

(Bean/Kleine Report, Table D, Fourth Column "Percent Total," Exhibit A).16 

It is that steady bleeding away over the years of that “surplus” that has driven our steady 

downward spiral over the years, because the “aid” that the State claimed to be giving local 

governments is entirely illusory.  Because the State didn’t really fund local schools when Headlee 

went into effect in 1978, school aid never really counted “against” locals before 1994 (the time 

of the State’s implementation of Proposal A).  Schools were locally funded, and that was it; there 

was no real Headlee impact.  And had the State kept things that way, Proposal A—which is just 

a school funding mechanism, after all—really wouldn’t have been a factor in funding things other 

than schools at the local level.  

But the State decided that its own budget needed some attention, and so it looked around 

for resources.  What it found was that grossly inflated “numerator” line of the Headlee fraction 

with the Proposal A money. And what it decided on (primarily) was a reduction to State “revenue 

sharing,” a term that describes the way the State used to transfer monies to the local 

governments to help provide services.  While there is a certain level of revenue sharing that the 

State has to do, some aspects of revenue sharing have been discretionary with the State, albeit 

historically and regularly provided by the State. 

Cities, villages, and townships are entitled under Article 9, §10 of the Constitution to 

receive 15% of the gross collections of the state sales tax, so that revenue is “safe” from the 

State every year at budget time.  Those local governments are also ostensibly entitled by statute 

to receive an amount equal to 21.3% of the 4% gross collections of the State sales tax "that are 

 
16 Stated otherwise, under its application of §30, more monies become available to the State as a combined consequence 
of: (a) the new Proposal A tax proceeds levied and collected by the State to fund the operating expenses of local school 
districts in excess of the amounts necessary to meet the state's Proposal A guarantee to school districts, and  (b) not 
having to pay monies to school districts under §30 before Proposal A. See also, Robert Klein & Mary Schultz, Center for 
Local Government Finance and Policy Michigan State University White Paper, Service Solvency: An Analysis of the 
Ability of Michigan Cities to Provide an Adequate Level of Public Services, (Sept. 2017), 
http://msue.anr.msu.edu/uploads/235/75790/GML062_Service_Solvency_Report-9-2017.pdf. 

R
EC

EIV
ED

 by M
SC

 11/25/2020 3:28:21 PM



14 

available"—i.e., as and if appropriated, pursuant to the State Revenue Sharing Act. See MCL 

141.913(3) and (19). Counties are also ostensibly entitled under that Act to receive an allocation 

equal to 25.06% of 21.3% of the gross sales tax, as and if appropriated. See MCL 141.911(4).  

Of course, it is the State Legislature that gets to decide if the funds are “available,” and whether 

to “appropriate” them.  They never seem to be available anymore, though. 

In fact, in the case of counties, the State Legislature paid nothing for revenue sharing 

purposes during the four-year period of 2004/2005 through 2007/2008. (Bean/Kleine Report, Table 

B and C, Exhibit A). The fluctuating amount of these under-appropriations (including the four years 

of zero appropriations for counties) is how a substantial proportion of the reductions in revenue 

sharing for municipalities was accomplished. Tables B and C of the Bean/Kleine Report detail the 

history of the payments made (and not made) to Michigan municipalities for purposes of revenue 

sharing. The specific amounts are detailed in terms of the cuts or reductions in revenue sharing 

payments to municipalities over the last 20-plus years. The reductions were $5.79 billion from 

1980/1981 to 2015/2016. (Bean/Kleine Report, Table B, Exhibit A). Inflation adjusted revenue 

sharing percentage reductions of 30.7% occurred from FY 1994/1995 through FY 2015/2016. 

(Bean/Kleine Report, Table C, Exhibit A) 

As a result of its reduction of “discretionary” non-Proposal A funding, since 1994 the State 

has realized materially greater proportionate (an increase of 56.4%) and absolute (an increase 

of $16.509 billion) dollars available for state spending. (Bean/Kleine Report, Table E, Exhibit A). 

That windfall to the State comes at the expense of a 37.1% reduction in funding available to 

municipalities measured from 1994/2016. (Bean/Kleine Report, Table E, Third Line, "Payments to 

Other Local Governments,” Exhibit A). 

And yet, every fiscal year since 1994 the State has reported that it is exceeding the 48.97% 

base year proportion of spending under §30 the Headlee Amendment when counting the Proposal 
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A revenue guarantee as part of the §30 equation. (Bean/Kleine Report, Table D, Percent Total, 

Exhibit A).  The resulting shortfall for FY 2015/2016 and all years dating back to FY 1994/1995 

adds up to an unconscionable $64 billion. The proportionate decrease over that time period for 

those units of local government has swung from 40.9% in FY 1994/1995 to 34.3% for FY 

2015/2016. (Bean/Kleine Report, Table D, Eighth Column, "Percentage Adjusted State Spending,” 

Exhibit A). 

These net reductions demonstrate how this major source of municipal revenues has been 

eroded by the State since Proposal A, solely by operation of legislative discretion. There is no 

mystery as to why municipalities have experienced a 37.1% reduction in revenue from State 

payments, adjusted for inflation, since the FY 1994/1995. (Bean/Kleine Report, Table E, 

"Payments to Other Local Governments," Exhibit A). 

As documented in Table B of the Bean/Kleine Report, revenue sharing payments and cuts to 

that source of payments from total state spending to municipalities is documented from year to year 

since 1980/1981. (Bean/Kleine Report, Table B, Exhibit A). The amounts of those payments have 

moved up and down, serving as a balancing account by the State each year for State budgeting 

purposes and representing cuts or reductions in that source of funding to those municipalities. In 

total, the reductions since 1980/1981 amount to approximately $5.8 billion. 

This pattern of discretionary underfunding of revenue sharing dollars has substantially 

contributed to the disruption of the voter-intended equilibrium through §30 of Headlee as 

between State revenues and State spending paid to all units of local government, including 

municipalities. The voters didn’t cause or demand the disruption, as the State argues; the State 

itself did. 

  

R
EC

EIV
ED

 by M
SC

 11/25/2020 3:28:21 PM



16 

C. This is not a re-balancing of State aid contemplated by Headlee, as the State 
and the Court of Appeals contend; it is a prohibited shift not intended by 
the voters, and that matters 

 
The State’s response to Taxpayers’ claims is really two things: First, it says that the 

inclusion of Proposal A funds in the State spending calculation does not accomplish a tax shift in 

violation of §25 and §30 because it is “voter-approved,” and amounts to nothing more than what 

the Court of Appeals called a permitted and expected “periodic re-balancing” of the allocation of 

funds as between the different units of local government.  Taxpayers, supra, 330 Mich App at 

311. 

And secondly...So what?  The State’s position seems generally to be that one of the main 

goals of Headlee was to force local units of government to regularly bring tax increase or bond 

funding questions to local taxpayers as an appropriate way to address the loss of State aid and 

the regular slapping on by the State of yet more obligations for local units to pay for things that 

the State demands they do.  The State’s Brief is more or less a full-throated endorsement of 

Headlee as it was supposed to work before Proposal A, but it falls well short of convincing given 

the State’s actions since 1994 and the passage of Proposal A.   

In fact, the State goes much farther than that.  It characterizes Proposal A as some sort 

of boon to local governments—an actual favor the State has done to local governments by taking 

the school funding “burden” off its hands. (State’s Combined Brief, p 15.)  If there is an 

appropriate time for the use of the colloquial term “gaslighting” in a brief, this would be it: the 

foregoing shows just what a disaster the combination of Headlee and Proposal A has been—and 

it’s not at all arguable. There has been no burden lifted from non-school local governments by 

the State either because of or after Proposal A—only a steady loss of state financial support and 

broken local budgets 
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Hence, perhaps, the State’s alternative argument: “we’re just applying the text of §30 as 

written.”  Or, more oleaginously, this is what “the people” wanted.  (State’s Combined Brief, pp 

15, 16, 19).  According to the State, it’s not the current approach that stands Headlee “on its 

head,” but rather Taxpayers’ reading of the law, which the State says disrespects the voters’ 

intent to put local funding decisions in the hands of local voters. But what the State characterizes 

as local control is, perversely, just the State demanding a higher level of local taxes to address 

decisions that the State is making at the executive or legislative levels to balance its own budget.  

What the State has done to local units of government is not a re-balancing of State spending as 

between those local units in a way contemplated by the voters, but an un-balancing as between 

the State and local units.  If it is any kind of a re-balancing, it is of relative power away from 

locals and to the State, just the opposite of what Durant described, and not what the voters 

intended in either 1978 or 1994. 

1. Not a re-balancing, but an un-balancing 

The Court of Appeals says that all the State is doing is “re-balancing” the spending 

between schools and the other units of local government—something the State argues is 

contemplated under §30 by virtue of the phrase “units of local government taken as a group....”  

This opportunity to enhance State spending is made available to the State because of its own 

self-serving interpretation as to how it is permitted to use or characterize the newly available tax 

revenues provided by operation of Proposal A. The question, though, is how that argument fits 

within the intent of the §30 Headlee State versus local government payment/funding scheme. 

And the answer is that such an argument cannot be squared with the intent of §30, because, 

what the State is really arguing is that the passage of Proposal A made Headlee moot.   

In the State’s view, as relates to maintaining the 1978/79 proportion of spending from total 

State revenues paid to municipalities, the Headlee voters' objective as to all local governments has 
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essentially ceased to exist—without any amendment by the voters. The “taken as a group” defense 

ultimately fails for the simple reason that in 1978 the State didn’t have primary funding responsibility 

for local schools.  If it gets to use its Proposal A school funding to wipe out funding for other units, 

the only other potential winner in that scenario is the schools—to some degree at least, because 

they don’t have to directly seek as much funding from local taxpayers as they used to.  The 

proportion of spending from total State revenue sources for school districts has risen from $2.630 

billion in 1994 to $11.919 billion in 2016; this is a 279.7% increase, adjusted for inflation. But 

correspondingly, monies spent from total state spending for other units of local governments, (i.e., 

municipalities) has only increased during that 22-year period from $4.844 billion in 1994 to $4.933 

billion spent for 2016—actually a 37.1% decrease when adjusted for inflation during that 22-year 

period.  (Bean/Kleine Report, Table E, Exhibit A). 

The shortfall in payments from total state spending or payments to all non-school district 

units of local governments for the most recent fiscal year for which audited data is available, FY 

2015/ 2016, was $4.402 billion. (Bean/Kleine Report, Table D, Exhibit A). Over the 22-year post-

Proposal A time period, as adjusted for inflation, it is cumulatively $64.67 billion. 

This obliteration of State funding for non-school local governments—never comprehended 

by voters in either 1978 or 1994—has forced municipalities to do exactly those things that the 

Headlee Amendment was supposed to avoid. Municipalities have reduced or eliminated important 

services to the detriment of their constituents. As the government “closest to the people” in the 

most basic sense, those services are often what voters understand as those most vital to them: 

police and fire protection; local road systems; basic sanitation (drinkable water and working 

sewers, garbage collection); storm water drainage systems to avoid flooding; parks and recreation; 

environmental  protections; blight remediation; building safety; planning and zoning for the 

protection of property values. 
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Municipalities have increased local taxation by way of millage proposals or increases or 

municipal bond initiatives in order to continue to finance services that would have been paid in the 

normal course if not for these funding shortfalls. When the voters are requested to authorize 

additional taxes or to approve bond issues to compensate for current shortfalls, they are in reality 

voting to make up for the over $64 billion in revenue reductions by State government from the 

level of funding that existed pre-Proposal A.  This state of affairs is fundamentally inconsistent 

with §25 of Headlee, which plainly says that "The state is prohibited...from reducing the 

proportion of state spending in the form of aid to local governments...."  It is also at odds with 

Headlee’s primary purpose of “relieving the electorate from overwhelming and overreacting 

taxation,” as described in Durant v Michigan, supra, 456 Mich 176, 214 (1997). 

 In response to Taxpayers’ contention that the State’s failure to properly view and apply 

the “proportion” language of §30 amounts to a shifting of the tax burden, the State argues that 

a prohibited tax shift can only result from an unfunded State mandate prohibited under §29 of 

the Headlee Amendment and that Proposal A was adopted by vote of the people anyway; and this 

cannot constitute a shift.   

The State misunderstands or ignores the point.  The State is shifting the tax burden to pay 

for the operating costs of municipalities statewide by refusing to allocate existing and available 

State revenue sources to maintain the same proportion of total state spending for municipalities at 

1978/1979 levels, in violation of §30.  Again, as explained by Table E of the Bean/Klein Report, the 

unanticipated State revenue surplus generated by the State being able to count the new Proposal 

A revenue as a payment to “local governments” has upended the balance voters thought they had 

accomplished with Headlee.  (Bean/Kleine Report, Table E, Exhibit A). 

For the State, it’s the ultimate “free lunch.”  The State has realized a 56.4% increase in 

spending from total state resources between FY 1994 and FY 2016, while local governments (other 
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than school districts) have experienced a decrease of 37.1% in the proportion of total spending 

over the same period—a net difference of 119.6% (adjusted for inflation). This indeed is a 

dramatic shift by the State of the tax burden for municipal operating costs statewide, as principal 

units of affected local governments.  

The State has permitted these reductions to occur while municipalities must deal with the 

Headlee constraints that limit municipalities' ability to find alternative financial resources 

specifically due to the strictures of §31 of Headlee. After experiencing the substantial reductions 

in taxable property valuations due to the 2007/2009 recession, the §31 limitation restricting 

municipalities from recognizing the increasing values in those property valuations for taxable 

purposes to the lesser of market value increases or cost of living increases prevents municipalities 

(for the foreseeable future) from regaining pre-recession operating revenues in the ever 

increasing environment of rising costs occurring during the interim. This phenomenon is well-

documented and explained in a recent publication by the non-partisan Citizens Research Council 

of Michigan, entitled "The Prolonged Recovery of Michigan Taxable Values."17 

The State argues that this is just how Headlee works—that it’s just applying a “simple 

provision with a single fraction,” as the State calls it.  (State’s Combined Brief at p. 36).  The State 

also tries out the “pie” metaphor: State funding is all just one big pie, cut into two pieces, one for 

the State, and one for local governments “as a group.”  (State’s Appellee Brief, p. 1).  But the State 

apparently gets to choose the ingredients of the pie, and bake it, and cut it.  What the State has 

done over the years is gradually come up with a recipe that puts all the filling on the State’s side of 

 
17 See Citizens Research Council of Michigan, The Prolonged Recovery of Michigan's Taxable Values (Dec. 2016, last 
visited March 9, 2018, 1.39 P.M.), https://crcmich.org/the-prolonged-recovery-of-michigans-taxable-values-2016/. See 
also Robert Klein & Mary Schultz, Center for Local Government Finance and Policy Michigan State University White 
Paper, Service Solvency: An Analysis of the Ability of Michigan Cities to Provide an Adequate Level of Public Services, 
(Sept.2017), http://msue.anr.msu.edu/uploads/235/75790/GMI 062 Service_Solvency_Report-9-2017.pdf. 
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the pie, leaving most local governments with a top and bottom crust and the State’s best wishes in 

filling up their piece.   

This is not to argue that the proponents of the Headlee Amendment envisioned that nothing 

would ever change the status quo in future funding.  But any such change should only occur in a 

manner consistent with Headlee’s clear objectives.  A shift has occurred as a result of the change 

in school funding occasioned by Proposal A.  How that shift has evolved is anything but consistent 

with a combined and coherent reading of both the Headlee Amendment and Proposal A. 

2. This is not what the voters intended 

The Headlee Amendment has been around for over 40 years now, and it is admittedly a 

sore subject in some circles.  But it is the law, and for good or ill it was intended to be—and it 

has been—a major reform as far as the collection and disbursement of State tax revenues and 

spending is concerned.18  It was radical for its time, but more than that it was quite literally a 

“grass roots” effort.   

Unlike the drafters of Proposal A, whose proponents were mostly politicians and financial 

technicians working for the State, the Headlee Amendment was by contrast largely a citizen-

driven endeavor. The drafters were not government officials but regular citizens. Their efforts 

arose from their perception that State government was in particular not acting entirely in their 

interests.19 The group’s efforts were also unique; there is no other similar amendment to the 

Michigan Constitution where such specific controls were placed on state and local taxation and 

spending.20   

 
18 Durant v State Bd of Educ, 424 Mich 364, 378; 381 NW2d 662 (1985). The Supreme Court characterized the 
motivating intent of the Headlee voters in that case: "It was proposed as part of a nationwide "taxpayer revolt" in 
which taxpayers were attempting to limit legislative expansion of requirements placed on local government, to put a 
freeze on what they perceived was excessive government spending, and to lower their taxes both at the local and the 
state level." Id. 
19 Durant, 424 Mich at 378. 
20 Id.; See also Bolt v City of Lansing, 459 Mich 152, 161; 587 NW2d 264 (1998), quoting Airlines Parking, Inc v 
Wayne Co, 452 Mich 527, 532; 550 NW2d 490 (1996). 
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No speculation is required as to the voters' intent with regard to §25 and §30 of Headlee, 

which had as a primary objective to maintain the 1978/79 status quo in terms of the proportions 

of State spending paid from total State revenues to all units of local governments from that time 

forward. While concededly the phrase "taken as a group" qualifies that intent, it cannot be read 

to have meant something as monumental as the revenue shift to the State/school districts of 

several tens of billions of dollars annually as a result of Proposal A, some 16 years later, together 

with corresponding reductions to other units of local government to the point that the proportions 

of funding as between the State and those local units would no longer even remotely resemble in 

any sense the original 1978/79 equilibrium. The drafters of the Headlee Amendment could not 

have envisioned, in 1978, that radical shift.  

While the drafters were not clairvoyant enough to anticipate the changes that would be 

wrought by Proposal A some 16 years later, they nonetheless articulated, for posterity, their 

intention that State government should not deprive local governments of necessary revenues on a 

proportionate basis.  That prohibition acknowledged that there are distinct forms of local 

government, controlled by locally elected citizens, whose efforts should not be undone by the 

shifting sands of the budgeting practices of State government. Hence, §25 of Headlee.  

Headlee requires that a full and faithful respect be given to the voters' manifest intent as 

enforced by this Court.  As this Court put it in White v Ann Arbor, 406 Mich 554, 562; 281 NW2d 

283 (1979): 

The primary and fundamental rule of constitutional or statutory construction is that 

the Court's duty is to ascertain the purpose and intent as expressed in the 

constitutional or legislative provision in question. Also, while intent must be inferred 

from the language used, it is not the meaning of the particular words only in the 

abstract or their strictly grammatical construction alone that governs. The words 

are to be applied to the subject matter and to the general scope of the provision, 

and they are to be considered in light of the general purpose sought to be 
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accomplished or the evil sought to be remedied by the constitution or statute. 

(Citation omitted) (Emphasis added)21 

 

The cases from this Court that talk about applying constitutional provisions provide the general 

guidance that we are to look first to “the common understanding.”  Advisory Opinion on 

Constitutionality of 1978 PA 426, 403 Mich 631, 638 (1978).  “’The cardinal rule of construction, 

concerning language, is to apply that meaning which it would naturally convey to the popular 

mind.’”  Id., citing People v Dean, 14 Mich 406, 417 (1866).  Advisory Opinion adds a few other 

rules of construction, including (1) that specific provisions prevail over general ones; and (2) 

that when construing constitutional provisions where the meaning may be questioned, the Court 

should have regard to the circumstances leading to their adoption and the purpose sought to be 

accomplished. 

 Despite the State’s incantation of the textualist mantra that it is only applying the plain 

language of Headlee and Proposal A as written, a reviewing court has an obligation to make sure 

that these constitutional provisions are applied in such a way that in fact carries out the voters’ 

intent.  The State ultimately makes no real effort to find out what these constitutional provisions 

really mean, because it’s not in the State’s interest to do so.  The State benefits from a results-

free interpretation of Headlee’s language, so why would it really engage in that effort? 

 But Advisory Opinion makes clear that this Court must try to find out what the voters 

meant and intended given the task that they were engaged in when passing the Headlee 

Amendment.  Severing the text of Headlee from its intention may benefit the State—and surely, 

given the State’s great good fortunes over the years at the expense of its local governments as 

described above it surely has—but it is not an honest application of the standard of review. 

 
21 See also, Adair v Mich, 486 Mich 468, 477-478; 785 NW2d 119 (2010) ("When interpreting constitutional provisions, 

we are mindful that the interpretation given the provision should be "'the sense most obvious to the common 
understanding' " and one that "'reasonable minds, the great mass of the people themselves, would give it.' " "[T]he 
intent to be arrived at is that of the people, and it is not to be supposed that they have looked for any dark or abstruse 
meaning in the words employed....") 
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 The State would likely respond that it does think that its reading of §30 is consistent with 

what the voters wanted—the “but the people voted” part of its analysis, referring mainly to the 

vote on Proposal A that allowed the State to send us spinning off axis.  But Proposal A does not 

mention Headlee.  There is no basis on which to conclude that when the voters approved that 

school funding plan in 1994, they intended to upend the entire structure of municipal finance 

set forth in Headlee.  This Court is thus constrained by law to find a way to harmonize the 1994 

law with Headlee in a way the State has refused to do. 

 The State looks at Proposal A as, at worst, some sort of semantic accident that can’t be 

fixed.  In other words, the voters passed Proposal A, and the State just “implemented” its text, 

and if it took a while to truly find out what that text meant as applied by the State, well, that’s 

not our fault, says the State.  And yet, that is not how the law is supposed to work.  The courts 

should not countenance a reading of constitutional text that makes what the voters wanted and 

intended irrelevant.22 

 
22 It would be charitable to call the State’s arguments on this Proposal A issue dismissive of local governments’ position 

on this issue.  Ultimately, though, its arguments distort the very purpose of Headlee.  As this Court stated in Durant v 
State of Michigan, 424 Mich 364, 383; 381 NW2d 662 (1985), “...while the voters were concerned about the general 
level of state taxation, they were also concerned with ensuring control of local funding and taxation by the people most 
effected, the local taxpayers.”  The State’s history as far as honoring this intent is sketchy, at best. 
 
Consider the State’s initial position on the proportion percentage that the Parties now accept as 48.97% when Headlee 
first took effect, the State reported it as 41.61%. There was a challenge, addressed by the Court of Appeals in Oakland 
Co v Dep't of Mental Health, 178 Mich App 48, 54-55; 443 NW2d 805 (1989). The issue was whether payments for 
Statewide mental health services for mentally ill and developmentally-disabled persons could be taken into account for 
purposes of the base year (1978/79) calculation. Those services were required by the State Mental Health Code, MCL 
330.1001, et seq., to be provided by state government as opposed to local governments.  Oakland County contended 
that these expenses were (and had been since 1974) the State's responsibility and not that of counties, and thus should 
not count as State aid. The Court of Appeals agreed. 
 
While the State's application for leave to appeal to this Court was pending, a resolution was reached wherein the State 
agreed to recalculate the base year funding proportion and apply the statewide costs of mental health services as a 
payment of a State obligation during the base year. That’s where the current 48.97% proportion of total State spending 
now used comes from. 
 
There are two points to be gleaned from the Oakland County case.  The first is just how much money is at stake when it 
comes to revenue allocations.  For each fiscal year from 1979/1980 through 1991/1992 (two fiscal years after the suit 
was resolved) the amount of the shortfall in payments to local governments was more than 5% below the 48.97% 
threshold each year, with the total amount of the shortfall in payments to local governments during that period, just on 
that issue, being over $8 billion. (Bean/Kleine Report, Table A, Exhibit A).  
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Finally, because Amici are representing local governments in this case, they have a 

peculiar gloss to put on the Court’s obligations that—admittedly—might not exactly be a mainstay 

of Headlee litigation: the constitutional right of local governments to have all constitutional 

provisions construed liberally in their favor. Article 7, §34 is pretty straightforward:   

The provisions of this constitution and law concerning counties, townships, cities 
and villages shall be liberally construed in their favor. Powers granted to counties 
and townships by this constitution and by law shall include those fairly implied and 
not prohibited by this constitution.  (Emphasis added.) 

 
Citing the “Address to the People” portion of the new 1963 Constitution, this Court in Associated 

Builders v City of Lansing, 499 Mich 177, 186; 880 NW2d 765 (2016), highlighted the intention 

of the framers that this section be a “more positive statement of municipal powers, giving home 

rule cities and villages full power over their own property and government, subject to this 

constitution and law.”  While not directly on point, the concept that local governments are not 

dis-favored as against the State is worth keeping in mind as Headlee’s interpreted. 

D. There is no legal or equitable support for the State’s contention that the 
Court should not act to grant relief because the effect on the State’s budget 
will be “staggering.” 

 
The State frames its §30 argument in language asserting that Taxpayers want to turn the 

voters’ intent “on its head” and “upend” 25 years of budgeting and accounting at the state level.  

(State’s Combined Brief, pp 16-17.)  While Taxpayers’ argument does pretty clearly look to change 

the way the State has—for a very long time—done its budgeting and accounting, it isn’t asking 

the Court to change the voters’ intent.  Just the opposite: it asks the Court to recognize that the 

State has ignored the voters’ intent for all this time.   

 
The second is that the State knew exactly what it was doing when it set the initial percentage.  State fiscal personnel were 
certainly aware in 1979/1980, when the base year proportion was first calculated, that the responsibility for the costs of 
mental health services was the obligation of the State and not local governments. The 1974 Mental Health Code was 
only four years old when the Headlee Amendment was ratified by Michigan voters in November of 1978.  
 
Oakland County reflects a certain predisposition within State government. The reliability of its calculation was entirely 
reliant on the integrity of its views about its obligations to local units. The relative leverage that the State enjoys against 
local governments needs to be kept in mind as the current issues work their way through review by the courts. 
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But, would the actual effect of ruling in Taxpayers’ favor be “staggering?”  In both its 

Combined Brief on Appeal and its Appellee Brief, the State ramps up its plea for the Court to take 

into account the significant changes that would be wrought by a ruling for Taxpayers on this 

issue.  Taxpayers have responded with an update by Messrs. Bean and Kleine that appears to 

pretty handily deflate those claims to what are much more manageable numbers, as far as the 

State is concerned.  (See Exhibit A to Taxpayers’ Appellee Brief.)  And as Taxpayers note in their 

response brief, unlike the local governments subject to Headlee’s §30, the State has means 

available to it to make up that shortfall that aren’t available to local governments. 

Even if the impact of a ruling for local governments against the State would be of some 

magnitude, that isn’t a basis for the Court to decline to rule on the issues raised by Taxpayers.  

The State’s argument gets this exactly backward.  The severity of a remedy doesn’t negate a 

cause of action.  Courts determine the cause of action first, not the remedy.  “It is not the remedy 

that supports the cause of action, but rather the cause of action that supports a remedy.  Henry 

v Dow Chemical Co., 473 Mich 63, 96-97, 701 NW 2d 684 (2005), quoting Wood v Wyeth-Ayerst 

Labs, 82 SW 3d 849, 855 (Ky., 2002).  The concept in American law that there is a remedy for 

every wrong is so plain that it’s taught at the very beginning of every constitutional law class: 

“[It] is a general and indisputable rule, that where there is a legal right, there is also a legal 

remedy by suit or action at law, whenever that right is invaded.” Marbury v Madison, 1 Cranch 

137 (1803), quoting Blackstone’s Commentaries, Vol 3, p 23.   

II. PUBLIC SCHOOL ACADEMIES SHOULD BE CONSIDERED PART OF A STATE 
PUBLIC SCHOOL SYSTEM, NOT LOCAL PUBLIC SCHOOLS, THEREFORE 
PRECLUDING FUNDS PAID TO SUPPORT SUCH ACADEMIES FROM BEING 
CONSIDERED AS AID PAID TO LOCAL GOVERNMENTS. 
 

Amici support Taxpayers’ arguments in favor of its Application for Leave on the question 

whether funding or aid provided by the State to charter schools should be counted as State aid 

to local governments for purposes of Headlee. Judge Meter’s dissenting opinion in the Court of 
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Appeals below sets forth an appropriate, and convincing, basis for determining that it should not.  

Consistent with the “friend of the court” concept, Amici offer the following additional thoughts on 

Taxpayers’ Application on this issue. 

In 1994, the State Legislature created a system of what really should be called a system 

of statewide public schools: 

Sec. 501. (1) A public school academy is a public school under section 2 of article 
VIII of the state constitution of 1963, is a school district for the purposes of section 
11 of article IX of the state constitution of 1963 and for the purposes of section 
12251 and section 1351a,2 and is subject to the leadership and general supervision 
of the state board over all public education under section 3 of article VIII of the 
state constitution of 1963. A public school academy is a body corporate and is a 
governmental agency. The powers granted to a public school academy under this 
part constitute the performance of essential public purposes and governmental 
functions of this state.   

MCL 380.501(1).  

These entities, called Public School Academies (PSAs), were created for the clear purpose 

of competing with local public schools. More commonly known as “charter schools,” they are 

governed by articles of incorporation meeting minimum standards required by State law, as set 

forth in Section 502 3(c) of the Public School Academies Act, Public Act 362 of 1993, MCL 380.502 

(the Act). Those standards include a governance structure for the school, its educational goals, 

an admission policy complying with the Act, a school calendar and day schedule, a description of 

staff responsibilities, and an agreement to comply with the Act. The Act, and these standards, 

are in essence the “charter” of the school pursuant to which it is obliged to operate.  

Any person or entity can apply to open and operate a charter school as a non-profit 

corporation guided by a board of directors. However, a contract to operate a PSA is awarded by 

the sponsoring entity on a competitive basis. MCL 380.502.  

The State delegated its inherent authority to oversee the operation of its privately-run, 

competing state school system to various entities, which receive payment for services rendered 
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for oversight.  While Section 502(4) of the Act delegates oversight responsibilities, it does not 

relieve the State itself of its ultimate enforcement and supervisory responsibility for such schools: 

(4) An authorizing body shall oversee, or shall contract with an intermediate school 

district, community college, or state public university to oversee, each public school 

academy operating under a contract issued by the authorizing body. The 

authorizing body is responsible for overseeing compliance by the board of directors 

with the contract and all applicable law. This subsection does not relieve any other 

government entity of its enforcement or supervisory responsibility.  

MCL 380.502(4).   

“Authorizing bodies” undertaking the State’s oversight obligation for a fee may be any of 

the following: 

(a) “Authorizing body” means any of the following that issues a contract as 
provided in this part: 

(i) The board of a school district. 
(ii) An intermediate school board. 
(iii) The board of a community college. 
(iv) The governing board of a state public university. 
(v) Two or more of the public agencies described in subparagraphs (i) to (iv) 

exercising power, privilege, or authority jointly pursuant to an interlocal 
agreement under the urban cooperation act of 1967, 1967 (Ex Sess) PA 7, 
MCL 124.501 to 124.512.  

Id. 
 

In practice, State public universities are the predominant type of authorizing body 

overseeing charter schools, responsible for 205 of the approximately 300 charter schools in the 

State of Michigan.  An additional 48 charter schools are overseen by community college districts.  

The remaining 44 charter schools are overseen by approximately 7 local or intermediate school 

districts, including Detroit Public Schools, Muskegon Heights, Highland Park, and one charter 

school each in the Bay-Arenac, Grand Rapids, Macomb, and Livingston School Districts.  See, 

Public School Academies by Authorizer List, published by the Michigan Department of Education.  

Those local or intermediate school districts that have agreed to be authorizing bodies on 

behalf of the State are typically school districts that are otherwise underfunded or 
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underperforming as compared to other surrounding school districts.  They get a fee for oversight 

services rendered, and gain some options for residents to attend the nearby charter schools, 

which are generally better funded than are the local public schools.  

Section 504(5) of the Act ensures that the State retains the authority to enforce the 

charter, while Section 504(6) sets the manner and limitations on payment by the State to the 

authorizing bodies for undertaking these monitoring services delegated by the State. 

Again, oversight by the authorizing bodies is done as a paid service, undertaking the 

State’s obligations for monitoring the charter schools under the Act on a fee basis, with such fee 

not to exceed 3% of that charter school’s total budget: 

(6) An authorizing body shall not charge a fee, or require reimbursement of 

expenses, for considering an application for a contract, for issuing a contract, or 

for providing oversight of a contract for a public school academy in an amount that 

exceeds a combined total of 3% of the total state school aid received by the public 

school academy in the school year in which the fees or expenses are charged. An 

authorizing body may provide other services for a public school academy and 

charge a fee for those services, but shall not require such an arrangement as a 

condition to issuing the contract authorizing the public school academy. (Emphasis 

added.) 

MCL 380.502(6). 

The cost of operating a charter school is paid by the State directly from the State School 

Aid Fund, and is based on the charter school’s budget. MCL 380.507. The authorizing body 

receives the payment from the State from the School Aid Fund as the State’s “middleman,” and 

the authorizing body then issues the check to the charter school, passing on all the money to the 

charter school. MCL 380.507(3). When a charter school is established, no additional monies are 

paid to a local or intermediate school district to benefit the local school district’s operations overall, 

except those minimal fees paid directly for the cost of the oversight—and then only if, of course, 

the local or intermediate school district is the authorizing body overseeing the charter school 

(which, again, very few are). 
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Except for that nominal fee for services, a local or intermediate school district gains little 

for authorizing a charter school, other than perhaps the dubious honor of having a competing 

State public school within its borders. That “benefit” can also (and usually does) happen without 

a school district becoming an authorizing body, since most are authorized by State public 

universities.23  

Charter schools are thus in every real sense State public schools that are predominantly 

overseen by State public universities and that admit anybody who is a resident of the State as a 

student. MCL 380.504(3).  According to the Public School Academies Handbook for District 

Authorizers, published by the Michigan Department of Education, attached as Exhibit B, 

enrollment is not even limited by geographic area: 

Our school district does not offer Schools of Choice. Would the new charter school 
be able to accept students from outside the district? Yes. Pursuant to MCL 504(3), 
charter schools have a statewide geographic boundary. A charter school must be 
open to all pupils whose parent or guardian resides within the geographic 
boundaries of the state. A charter school may not be selective or screen out 
students based on disability, race, religion, gender, test scores, etc. As mentioned 
previously, if the number of students seeking admission exceeds the number of 
available seats, the charter school must utilize a random selection process to 
determine which pupils will be enrolled. If a student is enrolled in a charter school 
during a particular school year, the student may automatically be granted 
enrollment privileges for succeeding school years. Siblings of admitted students 
and dependents of charter school founders may also be granted enrollment 
priority. (Emphasis added.) 
 

See p. 3.  The Manual further explains: 

It is also important to note that the new charter school is free and open to all 
students by parent selection, pursuant to Michigan law. If the number of students 
seeking admission exceeds the number of available seats, the charter school must 
utilize a random selection process to determine which pupils will be enrolled. 
Discrimination is prohibited. Thus, the authorizing school district is not able to 
decide which students will be served by the charter school and cannot compel the 
new charter school to provide specific enrollment priorities for any individual 
student or groups of students. 

 
23 In a small number of instances, a local or intermediate school district might contract with an authorizing body to 
actually run the charter school; but this would also be on a contract basis, and subject to the same charter oversight 
as required under MCL 380.502.  In such a case, the local or intermediate school district would essentially be an 
independent contractor for the state, running a state public school. 
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Charter schools are thus not in any normal sense of the term local public schools. 

Since the funding from the State School Aid Fund that is paid to public school academies 

is going to support a form of State public school that was created literally to compete with local 

and intermediate school districts, it should not be calculated as “aid to local governments.”  

Including amounts paid to support charter schools as aid to local government amounts to a 

shifting the State’s own tax burden to local government, which is also prohibited by §25 of 

Headlee.  Indeed, because the funding for charter schools is going to fund a State government 

obligation in the form of an alternate statewide public school system—completely independent of 

and in competition with local public schools—counting those funds against local units seems 

frankly worse than a mere tax shift; more like a tax conversion.   

The Michigan Department of Education’s Charter Schools Frequently Asked Questions 

(FAQ) publication, attached as Exhibit C, confirms the State’s own understanding of its charter 

school system as a separate and independent statewide public school system:  

What is a public school academy (PSA)? Pursuant to the Revised School Code 

(RSC), also known as Public Act 451 of 1976, a PSA is a state-supported public 

school under the state constitution, operating under a charter contract issued by 

a public authorizing body [RSC §380.501(1)]. PSAs are also commonly referred to 

as charter schools. 

Attributing funds used to support a charter school—“a state-supported public school” that 

competes with local school districts for enrollment—as aid to local government unconscionably 

also directly reduces the proportion of State spending paid to units of local government, which 

amounts to violation of §30 of Headlee.  

The State argues that MCL 18.350 requires charter school funding must be included in 

§30 funding “because education services such as those provided by charter schools are a function 

previously performed by a unit of local government (i.e., traditional public schools), and are now 

performed by charter schools. . . .” (State’s Combined Brief, pp 25.)  But this Court in Durant v. 
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State Bd. of Educ., supra, at 388, found that public education, generally, is not required by state 

law: 

In conclusion, we find that education is not an activity or service required by state 

statute or state agency rule.   

If education is not required by state law, it is not clear how the operation of a competing school 

system to the local public school system would otherwise be aid to local government as argued 

by the State.  

Nor would the task of creating a school system to compete with local or intermediate 

school district schools be something a local government would do. Local government already has 

its local and intermediate school system. Charter schools are not required as a part of that local 

public school system.  In fact, charter schools are not even actually a part of a local school system; 

charter schools are an option created by the state.   

Local governments do not need charter schools to provide a local public education. Local 

governments are not required to undertake opening charter schools to provide public education, 

and most local governments do not.  Where they do, their participation is merely as a paid 

contractor for the state government under MCL 380.503a, or as an overseer of other contractors 

acting on behalf of the state government with respect to the statutory requirements for charter 

schools under MCL 380.502. Charter schools are schools that compete with local schools for 

attendance. They are an alternative form of public school that local government has no specific 

interest in providing. Local and intermediate school districts can and do function as intended 

without any charter schools in their districts.  

While charter schools admittedly function in some respects like a local school district, 

simply because they are public and provide education, that is not enough to find that they are 

equivalent to “local government” as it is contemplated in the State Constitution. They can be both 

public and provide education and be a statewide entity—more like a State university than a local 
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government. Perhaps this is one reason why two-thirds of charter schools are operated by State 

universities.   

Although the State’s argument dismisses Paquin v City of St. Ignace, 504 Mich 124, 135; 

934 NW2d 650, 656 (2019), as inapplicable because tribal government is not a “creature of state 

law,” Paquin supports the premise that just because an entity functions in some ways like a local 

government, it does not follow that it is local government.  The Court in Paquin stated:  

Nowhere in our Constitution does it state that local-government equivalency suffices; the 

provision simply states “local ... government.” It is thus irrelevant to note all of the 

functions that the Tribe provides that are similar to that of, for example, the city of St. 

Ignace—that the two entities function similarly in some respects does not make them the 

same. (Emphasis added.) 

Paquin seems particularly relevant where the State’s position hinges upon the fact that the State 

Legislature has decreed by statute that charter schools are a “school district” for purposes of 

receiving State school aid funding, citing MCL 380.501(1).  But that doesn’t make them units of 

local government (or their equivalent) for purposes of Headlee.  

 The State contends ultimately that the 1996 changes to Michigan education laws in the 

Revised School Code (presumably by Public Act 289 of 1995) together with the school financing 

law, Public Act 145 of 1995, essentially “re-made” schools in Michigan, and that the idea of 

considering these non-local, competing schools as part of a local school system is just all of a 

piece with that fundamental change.  But these are again changes the Legislature has made, on 

behalf of the State.  That they promote yet more of a drain on truly local resources just continues 

the State’s mockery of what the voters actually intended with Headlee. 
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III. THE COURT OF APPEALS DID NOT ERR BY HOLDING THAT STATE FUNDS 
DIRECTED TO LOCAL GOVERMENTS TO SATISFY STATE OBLIGATIONS 
UNDER §29 OF HEADLEE CANNOT BE COUNTED TOWARD THE PROPORTION 
OF STATE FUNDS REQUIRED UNDER §30 OF HEADLEE. 

 
While this is a Brief in Support of Taxpayers’ appeal issues above, Amici also support 

Taxpayers’ position in response to the State’s appeal.  It is worth adding that the positions taken 

in the State’s Brief on the issues that it lost below, including mandamus regarding funded 

mandates being included in State spending on local governments, reflect what the State really 

thinks about the relative balance of power under Headlee.  It more or less argues that it can de-

fund pretty much anything that local governments do, because the number of things that the 

State actually mandates communities to do (triggering the State’s obligation to fund it, however 

reluctantly) is incredibly small.   

In just the last few years, for example, the State has prevailed upon the courts to say to 

local governments that the State has no obligation to help fund State mandates in connection 

with such “discretionary” or “voluntary” things municipalities “choose” to do, like build and 

maintain roads (in the Court of Appeals, City of Riverview v MDEQ, 2013 WL 5288907, Docket 

Nos. 301549, 302903, 301551, 302904, 301552, 302905; September 13, 2013), and provide 

drinking water (in the Court of Claims, Oakland County Water Resources, et al, v MDEQ, Case 

No. 2018-000259-MZ).   

According to the State, there’s nothing wrong or violative of the spirit and intent of 

Headlee when it pairs some new mandate with a corresponding cut to current aid for some other 

thing that it doesn’t technically “require” locals to do.  In fact, the State asserts that the Court of 

Appeals’ decision as to §29 mandates is incorrect, protests that it is Taxpayers and the Court of 

Appeals who are misunderstanding the intent of Headlee. It argues that every individual taxpayer 

has an interest in both State and local taxation, and from there it justifies its “death by a thousand 

cuts” approach to Headlee as somehow just doing what voters intended.   
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Again, though, it is really just the opposite.  Repeatedly forcing local taxpayers to vote on 

local tax increases or bond issuances to remedy the State’s cuts to aid and revenue-sharing and 

its piling on of more and more unfunded obligations for things like roads and water and storm 

drains that really aren’t “voluntary” in anyone else’s mind is not “taxpayer control.”  It’s all still 

the State deciding—at the State legislative and executive levels, and without direct voter input—

the local tax policy that must result.  That’s not what the provisions of Headlee that were meant 

to stabilize local governments vis-à-vis the State were about. 

 
IV. THE COURT OF APPEALS DID NOT ERR BY HOLDING THAT THE AUDITOR 

GENERAL IS SUBJECT TO MANDAMUS RELIEF. 
 

 Amici support Taxpayers’ position on this issue, as set forth in their Brief on Appeal dated 

September 9, 2020 and Appellee Brief dated November 4, 2020. 

CONCLUSION AND RELIEF REQUESTED 

 Woven through the State’s plea for the Court to deny relief to Taxpayers as to Proposal A 

and charter schools, while granting its requested relief as to injunctive relief under §29, is a 

plaintive admonition that if the Court determines to actually enforce Headlee as intended by the 

voters who approved it some very serious consequences might occur that we do not know the 

full extent of.  While we do at this point know the extent to which the deprivation of State funding 

for local governments has harmed local governments, that is actually the secondary concern here.  

The Court’s primary concern—every level of government’s primary concern, in fact—should be 

whether we are properly following what the Headlee Amendment intended.  That radical reform 

was in fact a delicate balance; it has become un-balanced.  The State has consistently refused to 

do anything about that, and in fact continues to work to find new ways to exploit its advantage.  

It falls to this Court to apply the Headlee provisions of the Constitution, with a keen and honest 
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regard to what the voters were in fact engaged in doing when they approved it, because where 

we are now is not that. 

 Respectfully submitted, 
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A growing number of Michigan school districts are expressing interest in becoming 
authorizers of charter public schools (or public school academies, as they are identified in 

state law).  As district leaders explore the nature of this work, they are beginning to 
encounter a series of common opportunities, challenges, and concerns. 

 
In response to the questions raised by would-be district authorizers, the Public School 
Academies (PSA) unit within the Michigan Department of Education (MDE) has undertaken a 

comprehensive review of literature pertaining to school district authorizing experiences.  
This handbook builds upon that research to suggest a sound framework for future district-

level decision-making and to identify resources that can support new authorizers as they 
adapt to this additional set of responsibilities. 
 

Statutory Basics 
 

The roles and responsibilities associated with becoming a charter school authorizer are 
clearly laid out and defined.  It is essential for district leaders to understand the duties they 
will assume. 

 
Michigan law states that a charter school must be organized and administered under the 

direction of a nonprofit board of directors.  That board of directors is not the same school 
board that governs the local public school district.  It is a separate legal entity and is 
governed by an independent group of community leaders who have the capacity needed to 

lead a public school. 
 

The new nonprofit, charter school board of directors may receive a charter contract from 
the local school district board.  Because the school district board will hold the charter school 
board accountable for a certain set of academic and operational performance results, it is 

important to ensure an appropriate arms-length relationship between the two public bodies.  
There can be no board members in common, and any related staffing and service 

agreements must be clearly defined to ensure that conflicts of interest are carefully 
avoided. 

 
It is also important to note that the new charter school is free and open to all students by 
parent selection, pursuant to Michigan law.  If the number of students seeking admission 

exceeds the number of available seats, the charter school must utilize a random selection 
process to determine which pupils will be enrolled.  Discrimination is prohibited.  Thus, the 

authorizing school district is not able to decide which students will be served by the charter 
school and cannot compel the new charter school to provide specific enrollment priorities for 
any individual student or groups of students. 

 
Charter schools in Michigan are subject to essentially the same legal requirements as all 

other public schools.  They must comply with state and federal requirements related to 
health and safety, staffing, management and accountability, and transparency just like any 
other public school.  Language contained in Act 277 of 2011 increases the amount of 

information charter schools and management companies must provide to the public, 
especially as it relates to financial reporting and the disclosure of operating expenses. 

 

Overview 
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Recent changes in the law has removed the requirement that authorizing contracts issued 

by school districts that requires all charter school employees to be included in the school 
district’s bargaining units.  Thus, regardless of the employment relationships for the charter 

school staff, they are no longer required to be subject to existing union contracts. 
 
Any Michigan school district that currently serves grades K-12 can choose to act as an 

authorizer.  They may charter an unlimited number of schools within its geographic 
boundaries.  Additionally, recent legislation has also permitted two or more types of 

authorizers to enter into interlocal governmental agreements for the purposes of chartering 
schools.  Depending on the types of authorizers participating in the agreement, the 
geographic boundaries may be expanded significantly.   

 
As an authorizer, the K-12 school district is responsible for all of the following minimal 

activities under Michigan law: 
 

 Reviewing applications and awarding charters to qualified applicants, 

 Establishing the method of selection and appointment for board members, 
 Issuing charter contracts that include clear expectations for performance, 

 Acting as a fiscal agent for state school aid funds, 
 Ensures the charter school follows applicable state and federal law, 

 Gathering and evaluating data related to school compliance and performance, and 
ultimately, 

 Taking action based on a school’s performance relative to the expectations set forth 

in the charter contract, and 
 Uses academic achievement as the most important factor in determining whether a 

charter school contact should be renewed. 
 
No formal MDE filing or approval is required for a K-12 school district to become an 

authorizer.  Pursuant to Michigan Codified Law (MCL) 502(3), the school district must notify 
MDE of its actions and provide a single copy of the charter contract to the Superintendent of 

Public Instruction within ten (10) days of approval. 
 
State law permits an authorizer to retain up to 3% of the total state school aid received by 

the charter school.  The authorizer may provide other services to a charter school it 
authorizes for a fee, but shall not require such an arrangement as a condition to issuing the 

charter contract.  Pursuant to MCL 502(6), no fee or reimbursement can be charged for 
considering an application, for issuing a contract, or for providing oversight of a contract for 
a charter school in an amount that exceeds a combined total of 3% of the total state aid 

received by the charter school in the year in which the fees or expenses are charged. 

 

 

Can I “convert” an existing public school in my district into a charter under 
Michigan law? 

 

State statute does not provide a process for immediate “conversion” of a traditional 
district school.  However, a school district can certainly close one of its buildings and 
issue a charter contract to a nonprofit, charter school corporation to operate in that 

location or neighborhood.   This has happened on a relatively limited basis in the past 
even though it remains one of the four options for restructuring pursuant to No Child 

Left Behind school reform models. 
 

? 
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If my district wishes to start a charter school, why must we act as the 
authorizer?  Why don’t we just run the school and get a contract from a 

public university or other existing authorizer? 
 

While there is no specific prohibition against this approach, starting a PSA does not 

normally make good practical or economic sense unless a separate governance 
structure is helpful or needed.  School districts can open new schools and reallocate 
resources at any time without a charter. Any school district wishing to pursue this 

approach should closely examine the potential litigation that may be forthcoming is 
the new charter school can be seen as a related entity for labor purposes.   

 
Can my school district provide management, instructional or support 
services to the new charter school?  Can district teachers work at the new 

charter school? 
 

Michigan law permits district staff to provide fee-based services to a charter school it 

authorizes as long as conflicts of interest are carefully managed and the service 
arrangement is not made a condition of receiving a charter.  Schools are advised to 
consult legal counsel to ensure such service agreements are properly structured and 

completed.  An incomplete charter may delay access to state aid.   
 

Our school district does not offer Schools of Choice.  Would the new 
charter school be able to accept students from outside the district? 

 

Yes.  Pursuant to MCL 504(3), charter schools have a statewide geographic 

boundary.  A charter school must be open to all pupils whose parent or guardian 
resides within the geographic boundaries of the state.  A charter school may not be 

selective or screen out students based on disability, race, religion, gender, test 
scores, etc.   

 
As mentioned previously, if the number of students seeking admission exceeds the 
number of available seats, the charter school must utilize a random selection process 

to determine which pupils will be enrolled.  If a student is enrolled in a charter school 
during a particular school year, the student may automatically be granted enrollment 

privileges for succeeding school years.  Siblings of admitted students and dependents 
of charter school founders may also be granted enrollment priority. 
 

What elements are required to be included in the charter application and 
charter contract? 

According to MCL 380.502(3), a charter application and contract must include a 
significant number of components.  Prospective authorizers are encouraged to 
engage the services of charter school-familiar legal services for the construction of 
a complete and comprehensive application and charter contract. While the use of an 

old example or template may be convenient, they may not reflect the changes 
created from recent legislation.  

The PSA website (www.michigan.gov/charters) may provide some assistance as the 

charter contract checklist is updated and made available on a recurring basis. The 
Michigan Council of Charter School Authorizers’ (MCCSA) website (www.mccsa.us) 

also contains a sample Phase I charter school application. 

? 

? 

? 

? 
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How will the new charter school be funded?  Does a charter school qualify 
for federal and state grant funds in the same manner as a local school 

district? 
 

A charter school receives funding through the per-pupil base foundation allowance as 

defined through the State School Aid Act (1979 PA 94, as amended).  By law, this 
amount may not exceed the per-pupil base foundation received by the local school 
district where the charter school is geographically located. 

 
A charter school is treated as a Local Education Agency (LEA) and, as such, may 

access state and federal grants in the same manner as local school districts. 
 

Are their additional funds that may be available to support the PSA 

chartering process?   
 

Yes, the federal Charter School Planning Grant funds may be available through MDE’s 

online application which can be accessed through the Michigan Electronic Grants + 
(MEGS+) process.  Instructions and an application checklist are available at the PSA 
website (www.michigan/gov/charters). 

 
Who can apply for a charter school contract?  Who can be issued a charter 

contract?   
 

With very few exceptions, anybody can make application for a charter. Non-profit 
groups and education management companies are the entities that are most frequent 

applicants.  When evaluating an application, potential authorizers should not only 
consider the potential student academic achievement impacts, but should also 

consider the potential conflicts of interest that may exist between the applicant and 
the potential authorizer.     

 
What does a local school district have to do to before they can become an 
authorizer?   

 

All K-12, local school districts are eligible to be charter authorizers but that doesn’t 
mean they are fully prepared to do so.  A local district looking to become an 

authorizer should: 
 
 Establish a process for accepting applications to include the actual design and 

approval of an actual Phase I application, 
 Create a review process and rubric for reviewing Phase I applications, 

 Create a Phase II interview process designed to vet the applicant, 
 Create a Phase II charter development process along with a delegation of 

responsibilities and distribution of labor between the applicant and the potential 

authorizer, 
 Recognize that the development of a new charter school is a difficult and time 

consuming process with the creation of a timeline and deadlines for the 
submission of information from the applicant to the authorizer, and 

 Establish a process to vet and select the new charter school board directors. 

 
 

? 

? 

? 

? 
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The Advantages of Chartering 
 

Traditional K-12 school districts appear to have several objectives in mind when they begin 
to discuss the idea of chartering a school.  It is important for district officials to identify 

their objectives clearly and objectively in order to ensure the correct strategic approach. 
 

 Ability to Restructure Low Performing Schools 

 
No Child Left Behind provides school buildings that have failed to make Adequate 

Yearly Progress over a period of years with an opportunity to close and re-open as 
charter public schools.  This approach offers districts that meet specific requirements 
an ability to “start fresh” in certain instances, shuttering poorly performing buildings 

and re-opening them with new leadership, new programs, and a set of concrete 
performance targets for the future. 

 
As a way to provide options for children in failing schools, chartering offers new 

opportunities to districts. First, districts can avoid forcing potentially overcrowded 

existing schools to enroll additional students. Second, district leaders can authorize 

charters targeted to the needs of a particular neighborhood or student group.  Third, 

districts can encourage high-capacity institutions such as foundations, colleges, 

museums, and social service providers to run or contribute to the program mix in new 

schools. 

 

In the past, districts have had few options for turning around chronically low-performing 

schools other than to reconstitute a school by closing it and opening jobs up to all 

current members of the district teaching force.   This approach left the possibility of re-

creating a new school very much like the one that it was supposed to replace.  The 

chartering option opens up a new possibility: creating an entirely new school staffed 

with new people (including some not previously employed in the district) and organized 

around a new plan. (Ziebarth and Wohlstetter, 2005). 

 

While this option has not been widely utilized to date, it offers promise for districts 
that need innovative solutions to resolve individual school performance problems. 
 

 Greater Autonomy for Neighborhood Schools 
 

One of the appeals charter schools hold for students and families is the ease of 
access to key decision makers.  Smaller schools with site-based management are 

sometimes more appropriate to the needs and concerns of various constituencies. 
 
District leaders – particularly in large urban areas – who wish to exercise control over 

the performance outcomes of individual buildings while lightening the load of their 
internal administrative structures, are beginning to regard charter schools in a new 

light.  By issuing a charter to a neighborhood school, a sense of local school 
“ownership” and immediacy of access are restored to the community.  Meanwhile, 
the authorizing district monitors and oversees a series of highly accountable 

operations without dealing with the daily management issues they currently face. 
 

 

Important Considerations 
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 Retention of Quality Control Mechanisms 

 
By developing a sound performance contract with specific measures of success, 

district authorizers retain a measure of control on the quality and outcomes of each 
school they authorize.  Schools that fail to attain appropriate achievement levels can 
be closed if necessary to ensure the caliber of educational opportunity available 

within a particular geographic area remains strong.   
 

It is a little recognized paradox that school system authorizers can achieve greater 

control over public education outcomes by delegating operational control to charter 

schools. When an authorizer approves a school and develops a performance 

agreement, it can foster and guide development of any program that it believes will 

meet the needs of students in the system. Even the state and federal regulations that 

inevitably constrain this discretion usually give greater flexibility and decision-making 

authority to the agency as authorizer than to the same agency acting as traditional 

school district or department of education. The school system authorizer can foster 

and guide development of a particular program and of a governance structure that 

makes successful implementation of the program more likely. It can also foster 

development of a management environment in which decision-making—including 

employment decision-making—is based, first and foremost, on meeting the terms of 

the charter. At all times the authorizer retains authority to intervene, as appropriate, 

based on fulfillment of the charter’s terms—including removing the school’s right to 

continue operating, if necessary. Nowhere else in public education is there such 

decisive authority regarding individual schools. (Tucker & Haft, 2003). 

 
 New Opportunities for Community Engagement 

 
The effective development of a new charter school requires a significant amount of 

community dialogue and outreach.  The opportunity to rekindle the interest of all or a 
portion of a school district’s population is often one that can be beneficial to a school 

district if handled well.  Town hall meetings, media outreach, and board “listening” 
sessions provide dynamic opportunities for meaningful engagement with parents, 
opinion leaders, and others. 

 
Although a discussion of adding new local charter schools often draws opposition, as 

noted later in this handbook, school districts do have clear opportunities to handle 
this issue well and drive meaningful local change through careful, decisive community 
engagement. 

 
In addition, the development of one or more new charter models can draw in other 

community organizations – government, non-profits, foundations, arts organizations 
and social service providers all can be brought to the table to carve out innovative 
models of collaboration that can strengthen the community as a whole. 

 
To engage the community, we have…observed new charter schools partnering with 

community-based organizations. …Partnering with well-established and respected 

organizations, such as the Boys and Girls Clubs of America or the Urban League, can 

enhance the charter school’s legitimacy and credibility within the community. (Ziebarth 

& Wohlstetter, 2004). 
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 Support to Financial Restructuring 
 

With the financial difficulties being encountered by local school districts, chartering 
options are being explored on a more frequent basis.  Local school districts wishing to 

investigate the chartering option as a means to address financial problems should 
consider the wider implications of academic achievement first.   
 

However, if the opening of a new charter school is not likely to be an overwhelmingly 
negative enrollment factor, there are a plethora of opportunities to mitigate financial 

challenges being encountered in local districts.  Unlike local school districts, charter 
schools can contract for instructional services, are not currently bound by local 
district collective bargaining agreements, and may not be required to participate in 

the Michigan Public School Employees Retirement System. 
 

Additionally, local school districts may find the development of a charter school to be 
a potential vendor of excess capacity or potential leasees for vacant buildings. Stated 
another way, a vacant building leased by the district to the new charter school may 

turn that building from a liability to an asset.  The same could be said for excess and 
unused capacity in programs like special education, transportation, food service, 

technology, and financial management.   
 

Cautionary Note 
 
Another frequently-cited factor for school districts that are considering chartering was 

summed up in a 2007 article from Education Next: 
 

…under the guise of restructuring, district officials … take their worst-performing 

schools and slap a charter label on them. Think about it: You’re a superintendent 

with some pretty good schools and a dozen lousy ones. Invoke NCLB, charter 

them out, and in one fell swoop you have moved the bottom feeders from the 

district column to the charter column. Your district scores skyrocket, and all those 

that failed to make Adequate Yearly Progress (AYP) - 0h... well, you know, 

they’re charter schools. (Smith, 2007) 

 

Districts that have this objective in mind are cautioned that Michigan authorizers are 
charged with the responsibility of holding their charter schools accountable for performance.  

An authorizing school district cannot evade responsibility for the achievement of the schools 
it oversees; in fact, stepping out into the world of chartering may result in greater scrutiny. 

 
Authorizing Challenges 
 

Authorizers across Michigan and the U.S. report common pitfalls and areas of concern when 
it comes to establishing effective charter school oversight and support operations.  New 

district authorizers must anticipate and plan for these issues well in advance. 
 

 Ensuring Organizational “Fit” 

 
Not all organizations are well suited to authorize charter schools.  According to the 

Michigan Council of Charter School Authorizers, this work “requires strong 
administrative, financial and philosophical commitments on the part of the chartering 
institution to maintain a clear focus on the work at hand and not to be swayed by 

critics and detractors.” (Van Koevering, et al, 2008) 
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Experienced authorizers suggest that new authorizers carefully evaluate their 

reasons for entering the practice.  They caution against quick decisions, and 

advise the creation of exploratory or advisory committees to thoroughly 

examine how well the creation of an authorizing arm will align with the 

mission, philosophies, and practices of the organization as a whole.  The 

governing board of the would-be authorizer must also be thoughtfully and 

clearly engaged, given that the act of authorizing will require their 

involvement and support, and could ultimately be tested in the media, the 

courts, or the ballot box. (Van Koevering, et al, 2008). 

 

Even if all possible care is taken, would-be authorizers should be aware of changes in 
leadership and governance that could threaten the stability of the authorizing 

operation.  Constant internal communication is needed to ensure that the 
organization remains committed to providing quality oversight and support for the 
schools it oversees. 

 
The promise of “increased accountability” can be realized only if an authorizer is 

willing to act decisively to end charter contracts that do not succeed in attaining their 
objectives.  Holding firm to that intention is work every bit as unpopular as closing a 
school, and unless potential authorizers are willing and able to exercise this 

authority, they may not be a good “fit” for the oversight role. 
 

 Engaging Constructively with Critics 
 

An important consideration relative to organizational “fit” is political, rather than 

practical.  In many instances, new authorizers face some level of public opposition 
when they begin to contemplate establishing their operations.  Since their inception, 

charter public schools have been controversial and those who engage in this type of 
work need to prepare for some degree of resistance. 
 

Unions, school boards, and communities may react negatively to restructuring efforts 

merely because they are accompanied by the term charter. Schools that are most 

successful at conversion are able to withstand opposition when necessary, but also 

engage and educate parents and community leaders to help them embrace necessary 

changes. No matter the political environment in the district, community engagement is 

a critical component of the charter conversion process.  (Arkin & Kowal, 2005). 
 

In many instances, it is this type of political backlash that stops would-be charter 
authorizers in their tracks.  Indeed, it may be prudent to engage in some degree of 

public opinion sampling may be appropriate to ensure sound decision-making.  This 
type of advance polling and/or focus group testing may even turn the tide of public 
opinion through innovative community engagement strategies.  This type of work 

was used very effectively in San Diego, where charter conversions have proven quite 
successful. 

 
At the same time that [San Diego School Superintendent Alan] Bersin was looking for 

outside help with restructuring his troubled schools, he and his staff established 

“workgroups” of teachers, administrators, parents, union representatives, and 

community leaders at each of the schools out of a strong belief that reforms would 

take at the schools only if representatives of each school community were invested in 

change.  Bersin also believed that board members and teacher-union leaders, 

important powerbrokers in public school systems, would not support such dramatic 

change unless they were presented with clear evidence of such bottom-up support 

from parents and others. (Williams & Toch, 2006). 
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Other superintendents and school leaders have spent time going door to door, 
working with community members on a one-on-one basis to dispel rumors and 

promote their efforts to build lasting educational change. (Paulson, 2005).  
 

 Building Operational Capacity 
 

The development of a quality authorizer operation requires a great deal of an 

organization.  New systems and strategies must be formulated to ensure equity, 
consistency and performance across the board.   

 
Authorizers build their most important organizational capacity by creating 

processes that promote coherence and quality while reducing static.  Even the 

small charter authorizer should develop a “policies and procedures” manual 

that codifies both its organizational routines and its relationship to schools.  

Application guidelines should be supported by decision rubrics, so that the 

bases for approval and denial are as clear to subsequent agency staff as they 

are to current applicants.  Accountability policies and renewal protocols should 

be supported by consistent methods of generating and reviewing evidence. 

(Smith & Herdman, 2004). 

 
Adequate staffing and resources are needed to ensure this work happens on the front 
end.  This, too, can be challenging given the budget pressures facing many school 

districts.  Careful financial planning is required to ensure that an authorizer’s 
operations are sufficient to develop effective oversight and support operations.  This 

challenge may be partially addressed by entering into an interlocal agreement with a 
current charter authorizer with demonstrated capacity. 
 

This work can be intriguing for an innovative school district leader who is interested 
in advancing new ideas about school leadership and practice. 

 
Charter school authorizers generally have a fair amount of latitude in designing 

accountability policies. Legislation establishes boundaries and constraints on authorizers' 

powers - particularly in the level of funding, if any, allocated to authorizing staff, 

minimum standards or required assessments - but laws generally do not spell out the 

specifics of how the agencies are supposed to hold charter schools accountable for 

results. Therefore, authorizers generally have some flexibility about how to craft their 

charter school accountability policies. This discretion is both a burden and an 

opportunity. It poses a burden if authorizers are saddled with authorizing responsibilities 

but few additional resources; however, it is an opportunity because it provides 

authorizers a chance to redefine how public schools are held accountable.  (Hassel & 

Herdman, 2000). 

 

 Special Concerns for Districts 

 
For district authorizers, a significant shift in thought and practice is also required.  

Overseeing a school is very different from actually operating a school, in that it is 
focused on performance outcomes and deliverables rather than direct management 
issues and program inputs.  District leaders often are tempted to involve themselves 

in the day-to-day management decisions of the schools they authorize and thus 
defeat the purpose of creating a separate charter.  However, when a new, 

independent board of directors is created to operate a charter – one that has its own 
statutory powers and autonomy – and the district authorizer must be prepared to let 
that board do its job. 
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This challenge is particularly great if the school district authorizer is closing one of its 
buildings and reopening it as a charter under NCLB. 

 
…the reopen option under NCLB is not without pitfalls. Because many districts are 

hesitant to give up their influence over a school’s operations, districts might opt to 

charter a school in name only—that is, although the school becomes a charter school, 

it maintains the same staff and the same approach to teaching that existed in its 

previous struggling form.  (Ziebarth & Wohlstter, 2005). 

 
Thus, it is even more critical that school district authorizers establish well-defined 
tools, structures and policies to help clarify their roles and responsibilities on the 

front end of this process.   
 

 Finding a Trusted Partner 
 

As mentioned above, the school district authorizer will oversee an independent board 

of directors that is charged with operating the new charter school program.   As the 
district board and the PSA board embark together on this new venture, it is critical 

that there be a high degree of mutual support and trust on both sides of the charter 
contract.   

 
Good authorizers nurture “social capital” – the intangible ties of trust and reliability 

that facilitate cooperation…Despite the presence of a contract that spells out mutual 

obligations, relations between schools and authorizers can be friendly or confrontational, 

cooperative or compliance-driven, and building social capital between authorizer and 

schools is a good way to prevent a charter school initiative from becoming rule-bound.  

As historian Francis Fukuyama points out, “[n]o contract can possibly specify every 

contingency that may arise between the parties; most presuppose a certain amount of 

goodwill that prevents the parties from taking advantage of unforeseen loopholes.”  
(Smith & Herdman, 2004) 

 

District authorizers can help maximize opportunities for success by selecting a PSA 
partner that demonstrates both strong capacity and a school program that meshes 
well with the authorizer’s objectives.  Some authorizers may wish to go so far as to 

“seed” new programs within the community by recruiting development partners and 
offering support for desired approaches. 

 
Through the charter application, states and districts should specify the types of problems 

that need to be tackled at any school identified for restructuring, as well as the types of 

knowledge, resources, and skills that the state or district feels are necessary to address 

these problems.  The selected operators must not only be familiar with the challenges 

within chronically low-performing schools, but also must have a track record of success 

in meeting such challenges….To increase the odds of success, states and districts should 

choose charter school petitions that emphasize proven practices, whether it is a 

community-run school using a successful curriculum or a national management 

organization replicating an effective school. Although the charter school movement is 

also an opportunity for innovation, restructuring a clearly floundering school is not the 

place for experimentation.  (Ziebarth & Wohlstetter, 2005). 
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Setting up a successful authorizer operation looks like it takes some time, 
and so does the development of an effective charter school.  How long 

should we allow for these processes? 
 

The amount of time to be allotted varies depending on the needs and capacity of the 

authorizer and the school.  Most authorizers try to allow 12-18 months for the initial 
work to be completed, but it can be done in significantly less or significantly greater 
amounts of time depending on local circumstances. 

 
Is there any funding available to help my district become an authorizer, or 

to help a charter school that’s just getting started? 
 

At this time, there is no dedicated funding stream for new authorizers.  Some private 
or local dollars may be available to authorizers who choose to pursue them. 

 
There is a federal grant program that can help new charter school founders plan and 

implement their work.  The program is administered by MDE.  Application instructions 
and additional information can be accessed at www.michigan.gov/charters. 
 

Where can I get help and assistance in developing an authorizer 
operation? 

 

Please refer to the resource listing in the back of this handbook for technical 
assistance and support.  The PSA unit at MDE also is available to provide more 
detailed technical assistance and to answer specific questions.  Visit 

www.michigan.gov/charters, or call (517) 373-4631. 
 

Districts should also consult with charter school-familiar legal counsel at all steps of 
the process to develop sound applications and contracts, to help the school district 

avoid conflicts of interest, and to ensure full compliance with applicable state and 
federal laws. 
 

If our school district authorizes a new charter school, does it become 
affiliated with the district somehow?  What sorts of financial liabilities 

might our district assume? 
 

Charter schools are separate legal entities with operations that are separate and 
distinct from the legal structure of their authorizers.  Many charter school contracts 

contain provisions stating that there is no contractual or organizational affiliation 
between the two organizations. 

 
In addition, MCL 380.503b states that: 

(1) An agreement, mortgage, loan, or other instrument of indebtedness entered into 

by a public school academy and a third party does not constitute an obligation, either 

general, special, or moral, of this state or an authorizing body. The full faith and credit 

or the taxing power of this state or any agency of this state, or the full faith and credit 

of an authorizing body, may not be pledged for the payment of any public school 
academy bond, note, agreement, mortgage, loan, or other instrument of indebtedness. 

(2) This part does not impose any liability on this state or on an authorizing body for 

any debt incurred by a public school academy. 

? 

? 

? 

? 
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Our school district already knows what it wants to do and who we want to 
charter.  Do we have to do a competitive application process, or can we 

just move forward? 
 

MCL 380.503(1) requires that: 

 
Public school academy contracts shall be issued on a competitive basis taking into 

consideration the resources available for the proposed public school academy, the 

population to be served by the proposed public school academy, and the educational goals 

to be achieved by the proposed public school academy. (emphasis ours) 

 

PSA authorizers are encouraged to develop application rubrics that reflect their 
unique priorities and needs, and to communicate those rubrics publicly in advance of 
evaluating applications. 

 
Our school district has a person on staff that is developing the new charter 

school we want to establish.  Can we keep that person and just make 
him/her into our authorizing staff person or charter school liaison later 
on? 

 

School district authorizers should be mindful of the need for a competitive application 
process, as described above, and the need for conflict-free, arm’s-length contracts 

and agreements.  As the new charter school authorizer, school district staff will be 
holding a school accountable for achieving the performance results and outcomes set 
forth in the charter agreement.  It is essential to ensure that the same staff that will 

be holding the school accountable are not also making leadership and management 
decisions for the charter school, or are actually doing the work for the charter school.   

 
Make prudent use of your school district legal counsel in evaluating the 
appropriateness of all staff and board relationships between the school district 

authorizer and the new charter school.  MDE closely scrutinizes these relationships 
and will notify you of identified problems. 

 
Our school district wants to investigate chartering options.  What should 
we do? 

 

The school district leadership should review the MDE PSA website at 
www.michigan.gov/charters as well as the webinars that are linked at that website.  

Then, the district leadership should contact their trusted peers who may have already 
gone through the research process and gain any benefit they can from their 
experience.  And then, if they still want to pursue the chartering options they should 

contact the MDE PSA unit ((517) 373-4631) to schedule a meeting appointment.  The 
PSA unit staff will do whatever is necessary to answer the remaining questions, and 

to assist the district with the process. 
 
As has been described earlier in this document, it is important that the district 

leadership be open and frank with the district stakeholders specifically regarding the 
potential chartering option, especially the school board, the labor organizations, and 

the existing staff.  

? 

? 

? 
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Our school district is thinking about closing one of our school buildings.  
Since making the announcement we have been approached by an entity that 

is interested in acquiring the facility.  What should we do? 
 

The school district needs to determine if selling or leasing the school building is in its 

best interest.  If the school district currently owns the building being closed it should 
consider how the building will be utilized and what expenses the district will have to 
incur to maintain the facility.  A school district may lease, rent, or sell school 

property if it chooses to do so.  Current law (380.1260) prohibits a school district 
from refusing to sell or lease property to a charter school “solely” because they are a 

charter school.  
 
Our school district has some unused space in one of our school buildings.  

Can we lease that space to a charter school? 
 

Yes.  The current law provides school districts with the full authority to leasing or rent 

school property.  Lease or rental agreements must be configured to meet the legal 
requirements for shared property.  Since charter schools are public entities, they are 
required to abide by the same health, safety and occupancy requirements as 

traditional districts.  It is common for lease agreements in these types of situations 
to address shared spaces, utilities, snow removal, etc.  

 
Our school district has already issued a charter to one school.  Can we 
charter another one? 

 

That depends. The school district authorizer must maintain a K-12 presence. Larger 
districts with multiple elementary, middle and high schools generally do not have to 

worry about this issue.  A small school district with one high school, one middle 
school and one elementary school can charter as many schools as they desire.  

However, many small school districts lack the capacity to comprehensively oversee 
more than one or two charter schools.  A small school district wishing to charter 
multiple schools might want to consider entering into an agreement with another 

authorizer possessing the demonstrated capacity to oversee multiple charter schools. 
 

Our intermediate school district is thinking about chartering a Strict 
Discipline Academy that serves all of the schools within the ISD. Can they 
limit enrollment to just the ISD geographic boundaries? 

 

Yes.  The Strict Discipline Academy authorized by an ISD may limit its enrollment to 
students from within the geographic boundaries of that same intermediate school 

district if it chooses to do so.  
 
Our school district is thinking about closing some schools and then 

reopening them as charter schools.  Can we limit enrollment to just the 
neighborhood catchment area of the closed school? 

 

No.  The current law provides that a charter school with a school district authorizer 
can limit enrollment to the geographic boundaries of the authorizer, but to a specific 
neighborhood.  For example, if Tipacanoe School District authorizers a charter school, 

that charter school can limit enrollment to the geographic boundaries of the 
Tipacanoe School District, but it can’t limit enrollment to just a portion of that same 

district.   

? 

? 

? 

? 

? 
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The following questions are designed to help guide would-be school district authorizers in 
their thinking about their readiness and ability to authorize a new charter school in 

Michigan. They are best answered by a working group consisting of stakeholders from 
across the district as part of the initial exploration and planning process, and can provide 

an excellent framework for guided discussion. 
 
Chartering Objectives 

 
 Why do we want to authorize a new charter school?  What will the school district gain 

from it? 

 What unmet local needs will the charter school meet that our school district cannot 
meet directly? 

 Where are the students who will attend the charter school going to school now?  If 
the school district decides not to authorize the charter school, where will they go? 

 Do we have a school that will be closed down or restructured as part of this process, 
and are we comfortable that this is the best solution for that particular school?   

Practical/Legal Considerations 
 
 Do we have a good understanding of what our responsibilities as an authorizer would 

be under Michigan law? 

 Have we identified a technical resource or mentoring partner to aid us in this work? 

 Is our legal counsel confident that we can do this job correctly? 

 Can we do this work without entering into relationships that are not arms-length or 
conflict-free?  Are we confident that we have no unclear staff or board relationships? 

Organizational Issues 
 

 How would charter school authorizing fit with and complement our organizational 
mission, vision, and philosophy? 

 Is our board prepared to accept, defend, and promote the school district’s decision to 

authorize a new charter school? 

 How will we manage staff to ensure best organizational “fit”? 

 How involved will the superintendent and other school administrative leaders be in 
this endeavor?  Are they prepared to accept, defend, and promote the decision with 
the public? 

 
 

 

Self-Assessment Tools 
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Community Engagement and Response 
 

 How will the community respond to news that we are thinking of authorizing a 
charter school? 

 Are there “safe” groups with which we can test this idea before we announce it 
publicly?  Can we find a way to test our messages? 

 Where are the pockets of strongest support likely to be? 

 Where are the pockets of opposition likely to be? 

 Do we have any available resources to help us manage our work with the 

community?  What should our action plan look like? 

 Do we have any local partners that can strengthen our ideas or help us develop a 
more compelling program? 

Financial and Administrative Considerations 
 

 Have we done the math?  Can we afford to lose some school district pupils to the new 
charter school in exchange for a 3% oversight fee?  Are staffing or service 
agreements possible? 

 Are we prepared to commit other organizational resources to this effort over and 
above the 3% oversight fee, if necessary?  

 Are there community members or private funders that have an interest in financially 
supporting a portion of this project? 

 How will we ensure the new charter school does not enter into any financial or lease 
agreements that would limit their operational flexibility?  

 Who will staff the new charter school operation?  How will we ensure that they have 

adequate resources and tools to get the job done right?  Can we or should we 
contract for all or some of that work? 

 What is our timeline for making decisions and completing the contract development 
and approval work? 

Finding a Trusted Partner 

 
 What will our application rubric look like? 

 Are we working to recruit qualified local candidates? 

 Might we issue more than one charter?  How will we recruit and evaluate multiple 
developers? 
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Oversight Considerations 

 
 Are we comfortable relinquishing control over the daily management of a school?  

Can we play the oversight role in a manner that is true to its underlying design? 

 Are there areas where we are unwilling to relinquish control or provide autonomy to 
the charter school?  Can we accommodate these areas in a way that meets the 

requirements of the law? 

 Do we have the institutional will and ability to close this charter school if it fails to 

meet the terms of its charter agreement?  Can we be tough if we need to be? 

 Conversely, do we have the institutional will and ability to provide appropriate levels 
and types of support to the charter school if necessary to allow effective services to 

students and families?  Can we be fair and flexible, and not knee-jerk to closure 
when problems arise? 

 Which performance measures do we feel are most important to include in a charter 
contract? 

 Can we do this by ourselves or should we work with another authorizer? 

Special Restructuring Considerations  
 

 What barriers to performance exist at the struggling school?  How will converting the 
school to a charter address those barriers? 

 What kinds of improvement activities have been tried in the past?  Why have they 
failed, and how will restructuring as a charter be different? 

 What will happen to the teachers at the closing school?  How or when will the 

union(s) become involved? Are the processes in place within the current evaluation 
mechanisms to retain the best and brightest teachers? 

 How will we develop and maintain a positive, cooperative, working environment with 
the new charter school? 

 

Most of the questions posed above represent a small list that new school developers and 
local LEA authorizers may address individually and/or collectively.  Some of the 

questions are derived from a legal compliance framework and others come from an 
understanding of the multi-faceted, multi-dimensional issues that may arise as new 
schools are created.   

The items listed on the next seven pages are taken directly from the MDE’s Authorizer 
Assurance & Verification checklist which is used by the Public School Academies unit 

when it visits authorizing agencies.  While these visits are normally scheduled once 
every three years, all authorizers should strive to maintain the systems and processes 
from the point when that authorizing body decides to engage in the chartering process.   
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Overseeing Application, Authorization and Contracting. 

 Every authorizer must have a process in place for issuing charters, including an 

open solicitation, evaluating multiple applicants and the consistent application of 
criteria including statutory requirements.   

o Evidence of compliance with these requirements includes: 

 Related policies and procedures 

 Documentation of the most recent solicitation for applications, the 

number of applications received in response, criteria for selection 
and decisions made to issue charters 

 Documentation of the decision-making process and outcome 

 Charter application forms and technical assistance materials 

 Correspondence 

 Copies of contract amendment supporting documents  

 Every authorizer must have a process in place for ensuring that PSAs obtain and 

properly maintain Michigan non-profit incorporation status. 

o Evidence of compliance with these requirements includes: 
 

 Related policies and procedures 

 Online check of the Department of Licensing and Regulatory Affairs 

(LARA) website 

 Copies of corporation updates 

 Correspondence 

 Compliance process to ensure submission of annual reports to LARA  

 Every authorizer must have a process in place for ensuring that required 

documents (including contracts, amendments and reauthorizations) submitted to 
MDE are complete, accurate, timely and updated. 

o Evidence of compliance with these requirements includes: 
 

 Related policies and procedures 

 Submission dates of reauthorization files to MDE 

 Submission dates of authorization files to MDE 

 Charter amendment records 

 Compliance documents submitted to MDE are timely 
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 Every authorizer must have a process in place for determining and communicating 
reauthorizations, revocations and non-renewals of charters. 

o Evidence of compliance with these requirements includes: 
 

 Related policies and procedures 

 Revocation files 

 Formal notifications 

 Correspondence 

 Due process procedures and documentation 

 Specific contract language related to the renewal/non-renewal 
process  

 Reauthorization documents and rubric/scoring guide 

 Documentation that reflects student achievement/growth as the 
most important factor for reauthorization.  

 Every authorizer must have a process in place for conducting oversight or 
supervisory visits to the PSAs it authorizes. 

o Evidence of compliance with these requirements includes: 

 
 Related policies and procedures 

 Documentation of oversight visits and related feedback 

 Letters and correspondence pertaining to visits 

 Authorizer site visit form(s) 

 Documentation of authorizer staff who visit each PSA  
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Overseeing PSA Governance 

 Every authorizer must have a Board Appointment Process in place for ensuring 

that PSA Board vacancies are filled in a timely manner and member files are 
accurate and available. 

o Evidence of compliance with these requirements includes: 
 

 Related policies and procedures 

 Documentation of process for board member appointments 
including applications, interview records, background checks, etc. 

 Copies of constitutional Oaths of Office and conflicts of interest 
statements 

 Board members files  

 Documentation to validate U.S. citizenship for all board members  

 Every authorizer must have a process in place for ensuring that PSAs comply with 

all applicable law, and for following up on allegations to the contrary. 

o Evidence of compliance with these requirements includes: 
 

 Related policies and procedures 

 Documentation of authorizer processes to ensure legal compliance 

with: 

 Management of potential conflicts of interest 

 Open Meetings Act compliance 

 Enrollment requirements involving random selection 
processes 

 Documentation of follow-up and disposition of allegations of legal 
non-compliance by a PSA from other MDE offices or stakeholders  

 Every authorizer must have a process in place for ensuring that PSA boards 
establish reasonable governing policies, properly record and publish minutes, and 
ensure policies and minutes are readily available. 

o Evidence of compliance with these requirements includes: 
 

 Related policies and procedures 

 Documentation of board governance policies 

 Copies of board agendas and minutes 

 Copies of board policies and evidence that policies are readily 
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available to the public. 

 Compliance documents 

 Correspondence 

 Copies of student and staff handbooks  

 Every authorizer must have a process in place for ensuring that PSAs operate an 
open application/enrollment process, properly noticed, which employs random 
selection, if necessary, when the allocation of limited slots exists. 

o Evidence of compliance with these requirements includes: 
 

 Related policies and procedures 

 Documentation of an open application/enrollment process 

 Documentation that the enrollment process is properly noticed  

 Documentation that explains the random selection process when it 
becomes necessary to do so. 

 Copies of open application/enrollment notices from media sources  

 Correspondence 

 Every authorizer must have a process in place for ensuring that PSAs who engage 

ESPs perform due diligence, employ independent legal counsel and negotiate 
“arms-length” agreements that are available for public review. 

o Evidence of compliance with these requirements includes: 
 

 Related policies and procedures 

 Evidence of authorizer ESP contract review processes 

 Correspondence 

 Copies of ESP contracts and locations for public review 

 Documentation of PSA board legal counsel arrangements 

 Charter contract language allowing authorizer to deny ESP 
contracts 

 Evidence authorizer mandates ESP to share all required information 

with PSA in a timely manner & assist in the transparency process 
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Overseeing Facilities.  

 Every authorizer must have a process in place for ensuring that all required 

occupancy and facility approvals have been issued, and that local health and 
safety citations are documented and followed up on as they are identified. 

o Evidence of compliance with these requirements includes: 
 

 Related policies and procedures 

 Documentation that a process is in place and has been 
implemented 

 Correspondence 

 Certificates of occupancy 

 Department of Agriculture licenses 

 Public health inspection reports 

 Documentation of forms and processes for PSA facility safety visits 

Overseeing Quality of Learning.  

 Every authorizer must have a process in place for ensuring that PSAs have 
established goals aligned to state, federal, and authorizer requirements, have 

identified methods of assessment (including MEAP/MME) that are rigorous and 
measurable, and have in place a process that monitors a PSA’s student progress 

(growth) in achieving those goals. 

o Evidence of compliance with these requirements includes: 

 
 Related policies and procedures for PSAs to modify instruction 

based on assessment data 

 Documentation that a process is in place for compliance 

 Correspondence 

 Copies of AYP reports and all required self-assessment reports 

 Academic performance booklets, documents, etc. 

 Standardized test results 

 Copies of PSA school improvement plans 

 Every authorizer must have a process in place for ensuring that PSAs employ 

teachers (or that the contracted ESP employs teachers) who are certificated and 
highly qualified according to state board rule or who qualify under Section 505(2) 
of the revised school code, and have undergone criminal background and 

unprofessional conduct checks. 
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o Evidence of compliance with these requirements includes: 
 

 Related policies and procedures 

 Documentation that a process is in place and has been 

implemented, including reports and findings 

 Correspondence 

 Registry of Education Personnel (REP) data submission process 

including who submits the data and how the data is reviewed for 
accuracy and completeness 

 Copies of teacher certifications and background check documents 

 Process to ensure teachers are actually teaching subjects they are 
certified to teach 

Overseeing Financial Accountability.  

 Every authorizer must have a process in place for ensuring that PSAs obtain an 

annual financial audit and submit it to ISD/MDE, and for monitoring all PSA 
responses to any audit exceptions, including identified related-party transactions 
or other issues identified in management letters. 

o Evidence of compliance with these requirements includes: 
 

 Related policies and procedures  

 Documentation that a process is in place for completing the 

Financial Infrastructure Database (FID) 

 Correspondence 

 Disposition of audit exceptions cited in management letters 

 Management letter responses 

 Contract language that requires an independent audit 

 Copies of actual PSA audits 

 Every authorizer must have a process and standards in place to determine 
financial stability. 

o Evidence of compliance with these requirements includes: 
 

 Related policies and procedures  

 Documentation that a process is in place and has been 
implemented 

 Copies of quarterly financial statements 
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 Correspondence 

 Copies of insurance certifications and verification documents 

 Copies of board-approved annual PSA budgets 

 Evidence that long-term financial stability is a reauthorization factor 

 Every authorizer must have a process in place to assist PSAs in avoiding or 
resolving any potential conflict of interest, related-party transactions, and/or in 
determining fair-market value when it cannot be established by ordinary means. 

o Evidence of compliance with these requirements includes: 
 

 Related policies and procedures  

 Documentation that a process is in place for the review and 
resolution of an identified potential conflict of interest and its 

management by a PSA 

 Documentation of an authorizer process for assisting a PSA in 

determining fair-market value of a transaction when a related-party 
transaction has been identified or disclosed  

 Correspondence 

 Documentation of a process to assist PSAs when making a major 
purchase 
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Michigan Department of Education 
Public School Academies  

Office of Education Improvement & 
Innovation 

608 West Allegan Street 
P.O. Box 30008 
Lansing, Michigan  48909 

517-373-4631 
www.michigan.gov/charters 

 
MI Council of Charter School 
Authorizers 

201 Townsend, Suite 900 
Lansing, MI  48933 

(517) 487-4848 
www.mccsa.us 

 
Michigan Association of Public 
School Academies 

105 W. Allegan 
Suite 300 

Lansing, MI 48933 
(517) 374-9167 
www.charterschools.org 

 
 

Michigan Association of Charter 
School Boards 

2284 Fieldstone Drive 
Okemos, MI  48864 

(517) 819-4777 
www.macsb.org 
 

The Education Policy Center at  
Michigan State University 

201 Erickson Hall 
East Lansing, MI  48824 
www.epc.msu.edu 

 
National Charter Schools Institute 

2520 S. University Park Drive 
Mt. Pleasant, MI  48858 

(989) 774-2999 
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GENERAL 

1. What is a public school academy (PSA)? 

Pursuant to the Revised School Code (RSC), also known as Public Act 451 of 1976, a 

PSA is a state-supported public school under the state constitution, operating under 

a charter contract issued by a public authorizing body [RSC §380.501(1)]. PSAs are 

also commonly referred to as charter schools. 

Charter schools may include grades K-12 or any combination of those grades. They 

may not charge tuition and must serve anyone who applies to attend up to 

enrollment capacity; that is, they may not screen out students based on race, 

religion, gender, or test scores. Students are selected randomly for admission if the 

number of students applying exceeds the school's enrollment capacity [RSC 

§380.504(2)]. The Every Student Succeeds Act (ESSA) eliminates the Highly 

Qualified Teacher (HQT) provision and reverts to state standards. Michigan requires 

all charter school educators to be certified. Charter school students are assessed 

annually as part of the Michigan Student Test of Educational progress (M-STEP), and 

charter schools are required to administer other state-mandated assessments such 

as the Michigan Merit Exam (MME) and the English Language Proficiency Assessment 

(ELPA). Charter schools cannot be religiously affiliated [RSC §380.502(1)]. 

2. What laws govern the establishment and operation of a Michigan charter 

school? 

Part 6A of Michigan’s Revised School Code was adopted to allow for the 
establishment of PSAs in Michigan (MCL 380.501 et seq). Following this change, 

three additional sections of the law were added to provide for the establishment of 

three additional categories of charter schools: 

1 Rev. November 2017 
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▪ Urban High School Academies (UHSAs) chartered under MCL 380.521 – 
380.529, commonly referenced as Part 6C of the Revised School Code. These 

schools can only be authorized by state public universities. 

▪ Schools of Excellence (SOEs) chartered under MCL 380.551 -380.561, 

commonly referred to as Part 6E of the Revised School Code. Schools of 

Excellence are established as either (1) a replication of a high performing 

school (2) a cyber school or (3) a conversion of a 6A PSA based on criteria 

that define superior academic performance. 

▪ Strict Discipline Academies (SDAs) chartered under the Revised School Code 

(MCL 380.1311b – 380.1311l). SDAs are established to serve suspended, 

expelled or incarcerated young people. 

In December 2011, the state legislature passed Public Act 277, which contained 

numerous amendments to sections 6A, 6C, and 6E. Collectively, PSAs, UHSAs, SOEs, 

and SDAs are called charter schools throughout the remainder of this document. 

While UHSAs and SDAs are defined as charter schools under certain sections of 

Michigan law, these entities have some unique statutory features. Individuals and 

organizations interested in developing schools in any of these three categories should 

review the documents available at www.michigan.gov/charters, and then contact the 

MDE Public School Academies Unit at (517) 373-4631 with specific questions. 

3. Who may apply for a charter? 

Any parent, teacher, group or entity may apply for a charter. Please refer to 

question six (6) for more details. 

4. How are charter schools funded? 

All charter schools are funded through the State School Aid Act [1979 PA 94, as 

amended, Article 1 §388.1606(6)(1)]. A charter school receives funding through the 

per-pupil base foundation. By law, this amount may not exceed the per-pupil base 

foundation received by the local school district where the charter school is 

geographically located [1979 PA 94, as amended, Article 2 §388.1620(6)]. 

5. Does a charter school qualify for state and federal grant funds in the same 

manner as a local school district? 

Yes, a charter school may access state and federal grants in the same manner as 

local school districts [RSC §380.504a(f)]. Various factors apply to the eligibility of 

charter schools and school districts to apply for grants. 

STARTING A CHARTER SCHOOL 

6. What steps are needed to start a charter school? 

A charter school must be chartered by the governing board of a public body that is 

authorized to issue charter contracts pursuant to Michigan law. In Michigan, an 

“authorizing body” means any of the following, pursuant to RSC §380.501(1): 

• State Public University 

• Community College 

• K-12 Local Education Agency (Traditional School District) 

• Intermediate School District (ISD) 
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• Two or more of these public agencies exercising power, privilege, or 
authority jointly pursuant to an interlocal agreement 

However, not all potential authorizers take advantage of the opportunity to issue 

charters. The list of authorizers of current authorizers is located at the MDE PSA unit 

website (www.michigan.gov/charters) under the Directories and Lists link. 

The fact that not all eligible entities choose to authorize does not preclude charter 

school developers from requesting consideration from any potential authorizer. At 

one time there was a cap imposed on the number of charter schools that state public 

universities could authorize. This cap expired as of December 31, 2014. The only 

remaining caps on the establishment of charter schools apply to cyber schools and 

their authorizers. See companion FAQ document for Schools of Excellence that are 

Cyber Schools found at www.michigan.gov/charters. 

Interested developers should review and become familiar with all the materials on 

the MDE PSA website before embarking on the charter school development journey. 

(www.michigan.gov/charters) 

7. May private schools become charter schools? 

Private schools may become charter schools only if they cease operating as a private 

entity, obtain a charter from a qualified authorizer, and re-open as a public school 

that meets all the requirements of state law (Additional information on this can be 

found in the 2011 Federal Charter School Program Nonregulatory Guidance located 

as a link under Information for Developers at the MDE PSA website). 

8. May a charter school be religiously affiliated? 

No. A charter school must maintain the separation of church and state. If a charter 

school is utilizing a building that has religious symbols present, they must be 

removed or covered [RSC §380.502(1)]. 

WORKING WITH AN AUTHORIZER 

9. Which authorizers are accepting charter applications? 

To determine which authorizers are accepting charter applications, begin with an 

analysis of where the proposed charter school will be located. There are multiple 

eligible authorizers to work with each development team. The local school district, 

intermediate school district, and community college can issue charter school 

contracts within their geographic boundaries. 

The University authorizers along with Bay Mills Community College can issue charters 

anywhere within the State of Michigan. 

10. How does a developer apply for a charter? 

Each Michigan authorizer has its process, forms, and requirements. However, the 

Michigan Council of Charter School Authorizers (MCCSA) has developed a common 

Phase I charter application that can help developers plan for the types of questions 

they will be asked.  The form is available at any current authorizer’s web site. For a 

list of current authorizers see www.michigan.gov/charters and follow the Directories 

and Lists link. As chartering opportunities become available, each authorizer will 

identify the specific process to be used. 
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11.What should be contained in a contract issued to organize and administer a 

charter school? 

Please refer to the contract checklist available at the MDE PSA website under Charter 

School Authorizers and Vendors section and/or review RSC §380.503(6). You can 
also view copies of existing charter school contracts on most authorizers’ websites. 

EDUCATIONAL PROGRAM/SUPPORT SERVICES 

12. Are charter schools required to adopt core content standards? 

Local education agencies and public school academies are required to adopt a model 

core curriculum per Section 380.1278 of the Revised School Code. The curriculum 

should follow the core content standards adopted by the State of Michigan. Various 

sections of the Revised School Code require that the written curriculum be part of 

the charter contract itself. [Part 6a: 502(3)(e)(ii), Part 6c: 522(4)(e)(ii), Part 6e: 

552(7)(e)(ii), 1311b et seq: 1311d(3)(e)(ii); 1311e(5)(d)] 

13. May a charter school offer a single-gender program? 

A charter school may offer a single gender class or program in which enrollment is 

limited to pupils of a single gender if the charter school permits enrollment of 

students of both genders. The charter school must also make available to pupils a 

substantially equal coeducational class or program and a substantially equal class or 

program for pupils of the other gender or both genders. Also, participation in the 

single-gender school, class, or program must be voluntary [RSC §380.475 and 

380.1146]. In short, a single gender program may be offered if the two other 

programs (single gender for the opposite gender, and coeducational) are also 

available, and of equal scope and quality. 

Charter schools that opt to pursue a single-gender program are advised to work very 

closely with legal counsel to determine that all aspects of the program are handled 

appropriately. 

14. May charter schools be granted waivers for rules and regulations? 

Waivers may be requested for sections of law or rule where the State Superintendent 

of Public Instruction has the legal authority to grant such a waiver. Two examples of 

such authority are the seat time requirement and after Labor Day start requirement. 

Also, some MDE offices have the waiver programs for administrative fees related to 

their areas of specialty (For example, Food and Nutrition Services). Requests 

typically go to the program office. If recommended for approval, it will go to the 

State Superintendent of Public Instruction for approval. For more information, see 

http://www.techplan.org/seat-time-waivers/ AND 

http://www.michigan.gov/mde/0,4615,7-140-66254---,00.html (MDE’s Food and 
Nutrition Office). 

15. Who provides transportation to a charter school? 

In general, a charter school is considered a local school district and is responsible for 

following the same legislative guidelines for transporting students as a local 

traditional school district, except that charter schools are not considered districts 

under RSC 380.1321, as they have no resident students. Therefore, a charter school 

may charge for transportation, contract with a 3rd party vendor who charges for this 

service or opts out of providing transportation. For further information on 
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transportation issues, call (517) 373-6388 to contact the Office of Grants 

Coordination and School Support. 

16. Does a charter school have to use certified teachers? 

Certification requirements for charter school teachers are identical to those of local 

school district teachers. Special exceptions are made for a charter school that is 

authorized by a state public university or community college that may wish to use 

their staff or adjunct professors to teach charter school students (refer to RSC 
§380.505). 

17.Are charter schools required to report immunization regarding their 

students? If so, how? 

Charter schools are required to report immunizations. If the charter school is new, 

then it must report on all students. If the charter school has been open for more 

than a year, it must report only on the newly enrolled pupils. For more 

information on this topic, please contact the Office of Grants Coordination & School 

Support at (517) 373-1122. 

18. Do charter schools have to offer instruction in health and sex education? 

Charter schools are bound by the same statutory curricular requirements as any 

traditional school district. Those regulations are found in various sections of the 

Revised School Code and School State Aid Act. 

ENROLLMENT 

19. May a charter school be selective in its admissions policy? 

Except as prescribed in law, a charter school may not be selective in its enrollment 

process. It may not screen out students based on disability, race, religion, gender, 

test scores, etc. It may predetermine the ages, grades, and a number of students it 

will serve. A random selection process must be used if the number of applicants 

exceeds the school’s enrollment capacity. 

20. If a student is enrolled in a charter school during a school year, does the 

student have to be part of the random selection if the charter school 

exceeds its enrollment number the following school year? 

No, a student is automatically granted enrollment privileges for succeeding school 

years. Siblings of admitted students are granted enrollment priority, and children of 

school employees and board members may be offered enrollment priority. 

21. If a student voluntarily leaves a charter school, must the student’s resident 

school district enroll the student? 

Yes, except expulsion due to possession of weapons, committing arson, or criminal 

sexual conduct in a school building or on school grounds, as outlined in the Revised 

School Code, MCL 380.1311. Expulsions should be handled on an individual basis. 
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22. If a student voluntarily leaves a local school district, must a charter school 

enroll the student? 

Yes, with a couple of notable exceptions. A charter school may deny enrollment if 

the charter reached its enrollment capacity for that student’s age or grade, or the 
school’s total enrollment cap as established by the charter contract 

23. Does a charter school have to enroll a student that has been expelled from 

another district? 

A PSA or UHSA does not have to accept the expelled student. The school may 

choose to enroll a student who was expelled from their resident district only if the 

student was not expelled under the mandatory expulsions sections described below. 

In the case of SDAs, the acceptance of expelled or adjudicated students is central to 

the school’s purpose. 

It is important to note that Michigan law does provide for permanent expulsion under 

certain circumstances. Unless the school district operates or participates in an 

alternative education program appropriate for a student expelled pursuant to RSC 

§380.1311(2) and at the school district’s discretion admits the student to that program 

or a “strict discipline academy,” the student is expelled from all Michigan public 

schools. The student cannot be enrolled unless reinstated pursuant to the provisions 

discussed below [RSC §380.1311(2)]. 

A program operated for expelled students must ensure that a student is physically 

separated at all times during the school day from the general pupil population. A 

student who has been suspended or expelled from his or her resident district for any 

reason may attend a nonresident alternative education program without the resident 

district’s approval [MCL 388.1606(6)(h)]. If the student is not placed in an alternative 

education program or a “strict discipline academy,” the school district may provide or 

arrange for the intermediate school district to provide to the student appropriate 

instructional services at home. Homebound services are designed to help students who 

are unable to attend school to keep up with their studies [MCL 388.1709]. 

It is the responsibility of the parent or legal guardian to locate a suitable alternative 

education program and to enroll their child in a program during the expulsion. For 

further information regarding alternative education programs available in your area, 

contact your local or intermediate school district or the Office of Safe Schools at (517) 

373-1024. 

24.When a student transfers from one school to another, how are his/her 

records handled? 

Michigan law requires that within 14 days after enrolling a transfer student, the 

school shall request the student’s record, including any Individualized Educational 
Plan (IEP) for a special education pupil, in writing from the previous school (RSC 

§380.1135). The previous school has up to 30 days to comply. All Michigan schools 

have been advised that they should have procedures in place to facilitate these 

transfers. 
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FACILITIES 

25. What requirements are in place for charter school facilities? 

Michigan law requires that any school operating in the state have a valid Certificate 

of Occupancy and make available to the public all health and safety reports regarding 

school facilities. Failure to obtain necessary inspections and obtain this certificate 

results in a potential withholding of State Aid. 

Information about the requirements and procedures for obtaining a Certificate of 

Occupancy is maintained at the Bureau of Licensing and Regulatory Affairs (LARA). 

Please feel free to call (517) 241-9302 with specific questions. 

26.Are resources available to support charter schools with their facilities 

costs? 

Property occupied by a public school academy and used exclusively for educational 

purposes is exempt from some real and personal property taxes. 

The Michigan Public Educational Facilities Authority is dedicated to providing 

opportunities for low-cost financing and technical assistance for qualified public 

educational facilities and public school academies through its bonding and loan 

programs. Please feel free to call (517) 335-0994 to learn more. 

FINANCE 

27. Can a charter school charge tuition? 

Unlike traditional school districts, a charter school may not charge tuition. Charter 

schools are, by statute, free and open to all Michigan residents. 

28.Must all state and federal education dollars be sent directly to the 

authorizing body of the charter school? 

No. The law requires only that payments under the State School Aid Act be sent 

directly to the authorizing bodies. A charter school may receive federal grant funds 

directly from the Michigan Department of Education by following the same 

procedures that traditional school districts are required to follow. 

29.Is a charter school considered a constituent district in intermediate school 

districts for purposes of area vocational/career and technical education 

millage, and do charter school students have access to the programs and 

services provided with those funds? 

Yes, just as with any other traditional school district located in the intermediate 

school district. Services funded through vocational/career and technical education 

millage dollars must be allocated to a charter school on the same proportional basis 

used for other constituent districts. 
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30.Is a charter school eligible for categorical vocational/career and technical 

education state aid payments? 

Yes. The program must meet necessary guidelines and be approved by the Office of 

Career and Technical Education. Please feel free to call (517) 373-3373 with specific 

questions. 

31.Where can a charter school get more information about vocational/career 

and technical education program approval? 

Contact the Office of Career and Technical Education by reviewing their website, or 

call (517) 373-3373 with specific questions. 

32.What are the common responsibilities of charter schools to the Michigan 

Department of Education (MDE) as they relate to financial reporting? 

a. Charter schools are required to follow a common fiscal year. That year begins 

July 1 and ends June 30 of the following calendar year (RSC §380.1133). 

b. Charter schools are required to follow accepted accounting principles for 

governmental entities. The Michigan School Accounting Manual addresses 

many of these principles and should be used as a reference. Specific 

questions related to school accounting issues may be directed to the Office of 

State Aid and School Finance at (517) 335-0524. 

c. Charter schools are required to follow a uniform chart of accounts. The chart 
of accounts is found in the Michigan School Accounting Manual. RSC 

§380.1281(c) of the Revised School Code requires the Michigan Department 

of Education to: 

“Prescribe appropriate uniform pupil and finance accounting records for 
use in school districts, public school academies, and intermediate 

school districts and promulgate rules for their adoption.” 

d. Charter schools are to submit an annual comprehensive financial report into 

the Financial Information Database (FID) maintained by the Center for 

Educational Performance and Information (CEPI) using the chart of accounts 

prescribed in the Michigan School Accounting Manual. The report is submitted 

electronically and is filed with MDE by November 15 of each year.  The 

penalty for noncompliance is the withholding of state school aid payments. 

See Sections 388.1618(3) and (5) of the State School Aid Act. 

e. Charter schools are required to have an independent audit of their financial 

accounting records conducted at least annually by a certified public 

accountant. The audit reports are filed with MDE no later than November 15 

of each year. Guidance for the audit is given in the Michigan School Auditing 

Manual. The penalty for noncompliance is the withholding of state school aid 

payments. See Sections 388.1618(2) and (5) of the State School Aid Act. 

f. All charter school financial audits are subject to Government Auditing 

Standards (GAS). The book describing the standards is available online by 
visiting www.gao.gov. 

g. Charter school boards shall adopt a budget before the commencement of the 
fiscal year, using the minimum levels of appropriation described in Section IV 
of the Michigan School Accounting Manual. 
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h. Charter schools are not to adopt or operate under a “deficit budget” (State 
School Aid Act, MCL 388.1702. MDE closely monitors entities that violate this 

statute). In the event a charter school falls into a deficit, they are required to 

file a deficit elimination plan and post it with the transparency items under 
“the mitten.” Deficit elimination plans are approved by and monitored by the 

office within MDE. It is important to note that fiscal viability is one of 

the criteria for reauthorization, and their authorizer may close schools that 

run a deficit. 

i. Charter schools should always seek competent legal counsel before entering 
into any binding legal or borrowing agreement. 

j. Charter schools must provide the same transparency information on their 
website that all public schools provide [MCL 388.1618(2) and RSC 
380.503(6)(1)]. 

PROBLEMS/CONCERNS 

33.What is the chain of accountability to be used if a problem is identified at 

the academy? 

The school should have in place a student handbook that may address the issue. If 

not, the protocol for raising issues and concerns are, to begin with, the teacher, then 

the principal, and then the board of directors of the academy. It is important to give 

the school and its leadership an opportunity to correct the problem first. If the 

problem or concern continues after discussing it at the school level, the next step is 

to contact the school’s authorizer. 

34.What question should a parent ask a charter school representative before 

choosing to send a child to that school? 

All charter schools are different, even if they use the same curriculum. Visit the 

school and ask questions about the school’s educational program, leadership 

(governing board and administration), faculty, and policies. Most schools will provide 

a Parent/Student Handbook, which includes general information. 

Several online resources for choosing a school are also available, such as 

http://bridgemi.com/2015/02/caspio_highcharts/ OR 

http://www.greatschools.org/michigan/. You can obtain recent test score averages 

for any school (and compare them to each other and the state) at 

www.mischooldata.org. 

35.Can a charter school charge for uniforms or badges/emblems to be worn on 

clothing? 

Michigan's State Board of Education has issued the following position statement on 

clothing and uniforms: It is recommended that any fees be disclosed in a student 

handbook and that the student handbook is made available to every student and 

parent. Administrators are encouraged to distribute the handbooks at the beginning 

of each school year and that they require acknowledgment of the receipt by parents 

and students. 

A. School districts may require fees for clothing and food which are offered 

during the regular school program. 
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B. Swimming suits, gym clothing, gym shoes, football shoes, baseball shoes, 

spats, leggings or special shoes to wear with a band uniform need not be 

supplied by the school district. School districts may make a reasonable 

charge for the use of any of these items that it supplies to its students. 

Parents, however, may purchase or supply their own above- mentioned 

items that are satisfactory for use. 

C. If the school district requires a specific color, style, and the manufacturer, 

then the school district must supply the item free of charge. 

D. Special clothing (no robes or band uniforms) for extracurricular activities 

such as choir or band or orchestra need not be supplied or paid for by 

the school district. Example: For choir, a white blouse or shirt, dark 

trousers or skirt, and black shoes and stockings. 

Emblems or badges to be worn on clothing are to be provided by the school free of 

charge if they are required. 

36.Can a charter school charge parents who do not pick up students ontime 

after school? 

This is a local issue to be decided by each school and formalized in a written board 

policy. It is recommended that school boards that choose to adopt such policies 

consult their attorneys, ensure adequate notice and information is provided to 

students and parents, perhaps through publication in the school's student handbook. 

START-UP FUNDING 

37. Are there federal charter school dollars to help start an academy? 

There is currently no federal start-up grants available in the State of Michigan. 

However, private funders such as the Walton Foundation may have funds available. 

Typically, charter advocacy organizations such as the Michigan Association of Public 

School Academies (MAPSA) can provide information on startup funding. 

http://www.charterschools.org/ 

STAFFING 

38.Are employees of an outside company who are providing instructional 

services to charter school students members of the Michigan Public School 

Employees’ Retirement System (MPSERS) and local union? 

Attorney General Opinion No. 6915 (1996) addressed two issues: whether charter 

schools are subject to section 380.1231 of the Revised School Code, requiring the 

board of a school district to “hire and contract with qualified teachers”; and whether 
employees of an outside company who are providing instructional services to charter 

school students are members of MPSERS. 

Although instruction in charter schools is to be provided by certificated teachers, 

pursuant to this opinion, charter schools may contract with outside companies for the 

provision of instructional services. Teachers who are providing instructional services 

to students of a charter school, who are employed by an outside company rather 

than by the charter school, are not members of MPSERS. 
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In December 2011, Public Act 277removed the requirement that school districts 

authorizing a PSA must cover PSA staff under that district’s current collective 
bargaining agreements. 

39. How does employment as a teacher in a Michigan charter school affect that 

teacher’s college Perkins loan? 

A teacher who works in a Michigan charter school that is classified as low-income and 

non-profit may be eligible for Perkins Loan forgiveness according to all of the 

following requirements: 

a. The Perkins Loan Forgiveness is processed (money and request for 

forgiveness) at the college level, which is based on the input received from 

the Michigan Department of Treasury. 

b. Students who have a Perkins Loan can request their loan be forgiven if the 

school they work for participates in the National School Lunch, School 

Breakfast, and/or Special Milk Program; and where 30% or more of the 

enrolled children have been approved for free and/or reduced-price meals or 

free milk. 

c. If a teacher works for and receives a paycheck from an educational 
management organization, then the teacher’s Perkins student loan is NOT 
forgiven. 

d. If a teacher works for a charter school and receives a paycheck from the 

academy, then the teacher’s Perkins student loan may be forgiven. Text from 

the above link states, “To receive a cancellation, the borrower must be 

directly employed by the school system.” 

e. All college loan related questions/answers should be confirmed by the college 

that issued the loan. 

AUTHORIZERS 

40. What are the major responsibilities of an authorizing body? 

Pursuant to Section 380.502(4): “An authorizing body shall oversee, or shall contract 

with an intermediate school district, community college, or state public university to 

oversee, each public school academy operating under a contract issued by the 

authorizing body. The authorizing body is responsible for overseeing compliance by 

the board of directors with the contract and all applicable law.”1 These oversight 

duties include: 

1 “If the superintendent of public instruction finds that an authorizing body is not engaging in appropriate 

continuing oversight of 1 or more public school academies operating under a contract issued by the 

authorizing body, the superintendent of public instruction shall suspend the power of the authorizing 

body to issue new contracts to organize and operate public school academies. A contract issued by the 

authorizing body during the suspension is void. A contract issued by the authorizing body before the 

suspension is not affected by the suspension.” [MCL 380.502(5)] 
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a. Thoroughly reviewing the applicant’s educational plan. The plan must 

address the educational needs of the students, curriculum goals and 

objectives, teaching methods, and student assessment;2 

b. Determining if all fire, safety, and health codes are met; 

c. Developing a description of the methods to be used to monitor the charter 

school’s compliance with applicable law and its performance in meeting its 

targeted educational objectives. Authorizers must implement a corrective plan 

of action for their schools that do not meet those standards; 

d. Ensure charter school boards operate independently of any educational 
management company involved in the operation of the school; 

e. Developing a description of the process for amending the contract during the 
term of the contract; 

f. Setting and enforcing the terms of the authorizing contract, including 

adopting a resolution establishing the method of selection, length of term, 

and a number of members of the board of directors of the charter school. 

Authorizers must also ensure the local community is represented on the board 

and that all board members are US citizens; and 

g. Within ten days after issuing a charter school contract, a charter school 
contract must be submitted to the Superintendent of Public Instruction. 

i. A contract with a charter school may be revoked by the authorizing 

body if one or more of the following occurs: 

1. failure of the charter school to demonstrate improved 

academic achievement for all groups of pupils or meet the 

educational goals outlined in the contract 
2. failure of the charter school to comply with applicable law 

3. failure of the charter school to meet accepted public sector 

accounting principles and demonstrate sound fiscal 

stewardship 

4. or other grounds for revocation specified in the contract. 

Additional powers granted to authorizing bodies in the RSC §380.507, include acting 

as fiscal agent for the charter school—the state school aid payment for the charter 

school is paid to the authorizing body that is the fiscal agent for the charter school, 

which then forwards the payment, less up to a maximum of 3 percent, to the charter 

school. 

41.If a school district, intermediate school district or community college is 

interested in becoming an authorizer, what action steps are needed? 

No formal MDE filing or approval is required for an organization to become an 

authorizer. Pursuant to RSC §380.502(3), the organization must notify MDE of its 

actions and provide copies of the charter application and contract to the 

Superintendent of Public Instruction within ten (10) days of approval. 

It is advisable for an eligible organization considering becoming an authorizer to weigh 

all aspects of this decision carefully. A wide array of resources and insights are 

available. Visit www.michigan.gov/charters to learn more, and call MDE at (517) 373-

4631 with specific questions after reviewing available online resources. 

2 The Revised School Code states that to the extent applicable, pupils shall be assessed using at least a 

Michigan education assessment program (MEAP) test or an assessment instrument developed under section 

1279 for a state-endorsed high school diploma. [MCL 380.502(3)(e)(ii)] 
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42. How do authorizers decide which schools to authorize? 

In deciding whether to issue a contract for a proposed public school academy, the 

authorizing body is required to consider: 

a. The resources available for the proposed academy; 

b. The population to be served by the proposed academy; 

c. The education goals to be achieved by the proposed academy; 

d. The applicant’s track record, if any, in organizing public school academies; 

e. The graduation rate of a school district in which the proposed academy is 

proposed to be located; 
f. The population of a county in which the proposed public school academy is 

proposed to be located; 

g. The number of schools in the proximity of a proposed location of the proposed 
public school academy that is identified as among the lowest achieving 5% of 
all public schools in the state; 

h. The number of pupils on waiting lists of public school academies in the 

proximity of the proposed location of the Academy. 

Also, authorizer decisions related to contract renewal must include increases in student 
academic achievement for all groups of pupils as “the most important” factor 
[RSC §380.503(6)(h)]. 

SERVICE PROVIDERS 

43.What does an education service provider (also known as an ESP or 

management company) do for a school? 

Michigan law permits charter school boards to contract with service 

providers/management companies for various school staffing and support functions, 

which may include facility management, personnel management, payroll and 

accounting, curriculum development, and professional development services for staff 

and teachers. Roughly four out of five charter schools in Michigan have contracted 

with a service provider. 

Each charter school/service provider agreement is unique. Some charter school 

boards contract for only one or two services, such as human resources or 

accounting, whereas others choose to contract for all day-to-day staff functions. 

The variation in service provider/management company arrangements is broad and 

difficult to quantify. Some service providers/management companies work with only 

one charter school, while others contract with multiple charter schools in Michigan 

and across the country. Some act in only a limited capacity, while others offer 

complete “turn-key” operations. This widely varied approach to charter school 

contracting has allowed for the creation of a diverse service provider/management 

company marketplace in Michigan. 

Service providers/management companies are accountable to the non-profit charter 

school boards that hire them. The boards are responsible for setting policy, directing 

operational and academic performance, and ensuring fiscal stability. Regardless of 

the type or level of support for which it is contracted, each service 

provider/management company operates under the direction of the charter school 

board. 
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44.How accountable are service providers/management companies in 

Michigan? 

Many aspects of service provider/management company spending are already 

reported through their schools’ data submissions to the state. Michigan’s Center for 
Educational Performance and Information (CEPI) maintains academic, personnel and 

financial information about each of the service provider-managed schools, just as it 

does for all other schools. Charter schools are required to report salaries of staff 

who work at the school, even if they are employed by a 3rd party. Additionally, 

service providers/management companies are vendors, hired and overseen by the 

charter school board through a performance agreement, often referred to as a 

management contract. There are no current statutes that specify requirements for 

contracts between PSA boards and the management companies they hire. However, 

best practice dictates that management contracts should contain specific 

performance targets, aligned to the goals (and other provisions) in the charter 

contract. Charter school boards should hold all vendors, including service 

providers/management companies, accountable for the services they provide. 

CHARTER SCHOOL BOARDS 

45. How are charter school board members appointed? 

Charter school board members are public officials that have sworn a constitutional 

oath of office in Michigan. Each board member undergoes a selection and 
appointment process established by the charter school’s authorizer before being 
named by the authorizer’s governing board. Boards must have representation from 
the local community, and board members must be citizens of the United States. 

Some concerns have been raised about whether or not service 

providers/management companies in Michigan can name their governing boards and 

thus exercise some undue level of influence or control over these boards once a 

school is established. While Michigan law permits the developer of a new charter 

school to name the members of an initial governing board, it is up to the authorizer 

to ensure that those board members are qualified, independent voices on behalf of 

the charter schools they serve. 

To ensure procedural consistency across Michigan’s authorizing community, the 
Michigan Council of Charter School Authorizers (MCCSA) has adopted standards for 

this selection and appointment process. At a minimum, these standards presume 

written application for a board appointment, criminal records check, and a personal 

interview. 

The standards also discuss potential conflict of interest issues and recommend the 

use of a disclosure form be completed by charter school board members on an 

annual basis. These procedures are designed to ensure board member quality and 

autonomy and prevent inappropriate charter school board member/service provider 

relationships. Visit www.mccsa.us to learn more. 
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46.Can the board and/or staff of a school be family members, or otherwise 

closely related to members of the board? 

No. The December 2011 amendment to the Revised School Code requires the 

academy board to prohibit specified family relationships among board members, 

individuals who have an ownership interest in or who are officers or employees of an 

ESP involved in the operation of the academy and employees of the academy. The 

potential for or existence of conflicts of interest among board members are items 

that are carefully monitored by Michigan authorizers. 

As mentioned, MCCSA oversight and accountability standards recommend the use of 

a disclosure form be completed by charter school board members on an annual 

basis. These procedures are designed to ensure board member quality and 

autonomy and prevent inappropriate charter school board member/service provider 

relationships. Visit www.mccsa.us to learn more. 

SPECIAL EDUCATION 

47.What options may a charter school use to meet its responsibilities to 

provide a free appropriate public education, as required by state and federal 

law, to a student with a disability? 

As provided in §380.1751 of the Revised School Code: 

The board of a local school district [or charter school] shall provide special 

education programs and services designed to develop the maximum potential of 

each disabled person in its district on record…for whom an appropriate 

educational or training program can be provided by the intermediate school 

district special education plan, in either of the following ways or a combination 

thereof: 

a. Operate the special education program or service. 

b. Contract with its intermediate school board, another intermediate school 

board, another local school district board, and adjacent school district board 

in a bordering state, the Michigan School for the Blind, the Michigan School 

for the Deaf, the Department of Community Health (DCH), or the Department 

of Human Services. The intermediate school district where the local school 

district [or charter school] is located shall be a party to each contract even if 

the intermediate school district does not participate in the delivery of the 

program or services. 

Pursuant to Attorney General Opinion No. 6915 (1996), charter schools are 

not required directly to employ teachers. Instruction at charter schools is to 

be provided by certificated teachers (exception-refer to Section 380.505) 

however; charter schools may contract with outside companies for the 

provision of instructional services. Therefore, “a public school academy is not 
subject to Section 380.1231 of the Revised School Code, which requires the 

board of a school district to ‘hire and contract with qualified teachers’ and it 
may contract with an outside company for the provision of instructional 
services by employees of that company.” 

In addition to the methods listed above, a charter school may contract with 

an agency approved by the State Board of Education for delivery of ancillary 

or related professional education services 
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48.If a charter school chooses to hire staff or contract with a private agency 

for “services,” is the charter school entitled to apply for reimbursement 
under the State School Aid Act (Section 388.1651a, special education 

funding) and the intermediate school district special education millage? 

Yes. A charter school is considered to be a local school district under Section 

388.1603(5) of the State School Aid Act and is considered a local district to be 

included in the intermediate school district plan for special education programs and 

services. Therefore, charter schools have the same right to participate in state 

school aid and intermediate school district special education funding as any other 

local school district, by the provisions to the intermediate school district plan for 

special education programs and services. 

49.If a charter school is entitled to intermediate school district special 

education millage funds, is the charter school held to the same limitations 

as other local districts, i.e., the cap on student-staff ratio used for certain 

categories of programming? 

Yes. For purposes of special education services, a charter school is bound to the 

same requirements as other local constituent districts served by their respective 

intermediate school districts. To participate, the charter school, just as any other 

constituent district, must be recognized in its respective intermediate school district 

plan for special education programs and services. 

50.Is a charter school eligible for Individuals with Disabilities Education Act 

funds? 

Yes. Federal special education funds under the Individuals with Disabilities Education 

Act (IDEA) are granted to the intermediate school districts. These funds are 

distributed to constituent local school districts according to the intermediate school 

district plan for special education programs and services, which must comply with 

state and federal regulations controlling use and distribution of the funds. The 

intermediate school district plan for special education programs and services is 

developed cooperatively with local constituent school districts, including charter 

schools. 

51.If a charter school is eligible for intermediate school district special 

education millage and Individuals with Disabilities Education Act Funds, 

must a charter school follow the same requirements as other local 

educational agencies for obtaining funds, e.g., the filing of forms and 

applications? 

Yes. A charter school must follow the same requirements as other local educational 

agencies. Both state and federal funds are appropriated under Article 5 of the State 

School Aid Act of 1979, as amended, MCL 388.1651a et seq. 

a. Article 5 of the State School Aid Act indicates the funds may be used to 

reimburse districts and intermediate school districts for special education 

programs, services, and special education personnel. 

b. Article 5 of the State School Aid Act allocates funds for: 

i. Special education programs and services as defined in Article 3 of the 

RSC §380.1701, et seq. 
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ii. A total of salaries and other compensation paid to approved special 

education personnel. Rule 340.1771 through Rule 340.1799g provide 

personnel approval criteria. 

c. Section 388.1658 of the State School Aid Act, allocates funds to districts and 

intermediate districts for providing specialized transportation services, as 

determined by MDE, for pupils in special education programs and services as 

defined in Section 388.6 of the Revised School Code. Specialized 

transportation services are defined in Rule 388.371 of the Michigan 

Administrative Code Rules governing State Aid for Transportation of School 

Children. 

52.Must a charter school adhere to all provisions of IDEA, the Michigan 

Revised Administrative Rules for Special Education, the Family Education 

Rights and Privacy Act, and other state and federal statutes? 

Yes. The IDEA considers the entire state. If the state (as a whole) receives federal 

funds, then all entities of the public education system are responsible for complying 

with IDEA provisions, including ensuring that each eligible child with a disability is 

provided a “free appropriate public education.” Michigan complies with the IDEA in 

its implementing regulations. A charter school is required to adhere to Michigan 

statutes and rules for special education, as well as the federal requirements. 

The Family Education Rights and Privacy Act (34 CFR Part 99) (FERPA) has broader 

applicability than special education; it applies to all public educational entities and 

their students, whether or not special education is at issue. The purpose of FERPA is 

to protect the confidentiality of student educational records. FERPA is a federal law 

that affords parents the right to have access to their children’s education records, 
the right to seek to have the records amended, and the right to have some control 

over the disclosure of information from the records. Educational institutions shall not 

release educational records to non-school employees without the consent of the 

parents. FERPA does permit schools to work with juvenile justice system agencies. 

Failure of an educational agency or institution to comply with FERPA can result in 

loss of federal funding. 

Section 504 of the Rehabilitation Act of 1973, as amended, P.L. 93-112, requires 

that “no qualified handicapped person shall, by handicap, be excluded from 
participation in, be denied the benefits from Federal financial assistance….” The 
Office for Civil Rights of the U.S. Department of Education enforces the law 

prohibiting specific discriminatory activities. The law applies to elementary and 

secondary, as well as postsecondary schools. The Act was reauthorized in 1998 with 

amendments and added links to the Workforce Investment Partnership Act of 1998. 

The Rehabilitation Act Amendments of 1998 included extensive links between 

vocational rehabilitation agencies and state workforce systems. 

Section 504 also includes “hidden disabilities,” such as physical and mental 
impairments that are not clear to others (i.e., learning disabilities, diabetes, epilepsy, 

heart disease, and chronic illness). 

53.Is the intermediate school district required to monitor special education 

programs and services? 

Yes. A charter school is identified in statute as a local public school district and has 

the same rights and responsibilities as any other school district. MDE is required to 

monitor local and intermediate school districts for compliance with the IDEA and with 
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Michigan’s Administrative Rules for Special Education. This activity includes a 
charter school. 

The intermediate school districts are an integral part of the monitoring process. As 

such, intermediate school districts must monitor a charter school to ensure their 

compliance with pertinent special education requirements. 

54.To what extent is an intermediate school district responsible for charter 

schools serving pupils whose parents reside outside of the intermediate 

school district where the charter school is located? 

For purposes of special education, the charter school is a constituent district of the 

intermediate school district in which it is located. The intermediate school district 

has the same responsibility to the charter school as it does to any other constituent 

district. It is not unusual for a public school district to serve pupils who come from 

other districts, including pupils whose parents live in another intermediate school 

district. The intermediate school district has the same obligation to pupils whose 

parents live elsewhere as it does to any other pupil legally enrolled by a constituent 

district. 

Section 51a (15) of the State School Aid Act (MCL 388.1651a(15)) further clarifies: 

(15) If a public school academy enrolls pursuant to this section a pupil 

who resides outside of the intermediate district in which the public school 

academy is located and who is eligible for special education programs and 

services according to statute or rule, or who is a child with disabilities, as 

defined under the individuals with disabilities education act, Public Law 

108-446, the provision of special education programs and services and the 

payment of the added costs of special education programs and services 

for the pupil are the responsibility of the district and intermediate district 

in which the pupil resides unless the enrolling district or intermediate 

district has a written agreement with the district or intermediate district in 

which the pupil resides, or the public school academy for providing the 

pupil with a free appropriate public education and the written agreement 

includes at least an agreement on the responsibility for the payment of 

the added costs of special education programs and services for the pupil. 

55.Is there a need to certify charter school students for special education 

services and identify them as such on the enrollment count if the charter 

school is not planning to claim additional state funding or federal funding? 

If “certify” refers to the process of identifying children who are suspected to have a 

disability under state or federal law, the response is yes. This is called Child Find 

under the federal regulations. There is a need to complete the “child find” 

requirements irrespective of application or claim for additional state or federal 

funding. 

The State of Michigan is responsible for ensuring a free and appropriate public 

education for every student with a disability who is enrolled in its public school 

system. Since a charter school is a public school, it is bound by the same 

requirements as other public intermediate and local school districts within the state. 

The determination of a charter school to seek no state or federal funds related to 

special education does not exempt it from this obligation. 
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56.If a charter school contracts with a private entity to provide speech, 

psychological, and social work services: (a) must the credentials of the 

providers be the same as those employed by public schools in general; and 

(b) must the charter school submit its personnel inventory to the 

intermediate school district? 

This response is intended to refer only to professional personnel related to “special 
education programs or services.” 

In response to part “(a)” of the question, the answer is yes. Standards are 
articulated in the Administrative Rules for Special Education and the rules governing 

different professional specialties. 

In response to part “(b)” of the question, to meet federal reporting requirements 

prerequisite to receipt of federal funds requires reporting information about public 

school students and professional personnel to the federal government on an annual 

basis. This information is collected through the Michigan Department of Education’s 

Registry of Education Personnel (REP). REP data are collected semi-annually in 

December and June. This process is implemented through the local school districts 

procedures for data collection. If there are students with individualized education 

programs enrolled in a charter school, then the information about special education 

programs or services to those students must be reported as part of the “December 
One Count” through the Michigan Compliance Information System (MICIS). 

For further information regarding special education, you may contact MDE’s Office of 
Special Education & Early Intervention Services at (517) 373-0923. 
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