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STATEMENT OF THE ISSUES
l. Whether the Attorney General erred in certifying two Initiative

Petitions entitled, “A Law Defining and Regulating the Contract-Based
Relationship Between Network Companies and App-Based Drivers” (the
“Petitions” or “Proposed Laws”), for inclusion on the State election ballot in
November 2022, when the Petitions contain multiple subjects that are not related to
or mutually dependent on each other.

I1.  Whether the Attorney General’s summaries of the Petitions are invalid
because the summaries are devoid of discussion of how the main features of the
Petitions would repeal and replace existing law.

STATEMENT OF THE CASE
Proponents filed the Petitions with the Attorney General on or before the

first Wednesday in August of 2021, pursuant to amendment Art. 48 of the
Massachusetts Constitution. (Record Appendix (“R.A.”) 0007, 1 3.) The Petitions
propose “A Law Defining and Regulating the Contract-Based Relationship
Between Network Companies and App-Based Drivers,” Petitions 21-11 and 21-

12! (R.A. 0010, 0023.)

1 The only substantive difference between Petition 21-11 and 21-12 is that Petition
21-11 contains a provision for “training” — section 4 - while Petition 21-12 does
not. Thus, the word “training” does not appear in the purpose clause of section 2
in 21-12, and sections 4-11 are numbered differently in 21-12 than they are in 21-
11. The references in this brief will be to the section numbers in 21-11 beginning
at R.A. 0010.
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On September 1, 2021, the Attorney General certified the Petitions as
compliant with art. 48 (R.A. 0007, 1 5), and issued summaries with respect thereto.
(R.A. 0035-38) (the “Summaries™).

On December 22, 2021, the Secretary issued letters to proponents of the
Petitions advising them that they had secured sufficient signatures to continue with
the art. 48 process, (R.A. 0007, § 6), and informing them that he would be
submitting the Petitions to the Clerk of the House of Representatives, as required
by the Constitution. (R.A. 0039- 42.) As of March 7, 2022, the House had not
taken any action on the Petitions.

Plaintiffs, all of whom are registered voters in the Commonwealth (R.A.
0006, 1 1), commenced this action on January 18, 2022, by filing a Complaint with
the Supreme Judicial Court for Suffolk County. (R.A. 0005, D.E. #1). The County
Court allowed an unopposed motion to intervene by the original signers of the
Petitions (R.A. 0005, D.E. #6), and reserved and reported the case without decision
to the full Supreme Judicial Court (R.A. 0005A, D.E. #21).

The Secretary needs to know by early July 2022 whether the laws proposed
by the Petitions should appear on the November 2022 state election ballot, to

include it in the ballot materials.

13



STATEMENT OF FACTS

Background

A. The Network Companies’ Contracts with Their Drivers.

As noted above, the Petitions propose “A Law Defining and Regulating the
Contract-Based Relationship Between Network Companies and App-Based
Drivers.” (emphases added). “Network Companies” consist of “Transportation
Network Companies” (“TNC”),2 such as Uber and Lyft, which typically transport
“people,” and “Delivery Network Companies” (“DNC”),® such as DoorDash and
GrubHub, which typically transport “goods.” (TNCs and DNCs, together,
“Network Companies”)* “App-based drivers” are individuals who log into the
Network Company’s online-enabled application or platform and use their own

motor vehicles to transport customers and/or deliver goods (“Drivers”).>

2 The Petitions define TNC by reference to G.L. c. 159A% § 1 to mean an entity
“that uses a digital network to connect riders to drivers to pre-arrange and provide
transportation.” (R.A. 0012, “Transportation Network Company.”)

3 The Petitions define “DNC” to mean an entity “that (a) maintains an online-
enabled application or platform used to facilitate delivery services within

the Commonwealth and (b) maintains a record of the amount of engaged time and
engaged miles accumulated by DNC couriers.” (R.A. 0011, “Delivery Network
Company.”)

4 R.A. 0012, section 3, Definitions, “Network company.”
> R.A. 0010, section 3, Definitions, “App-based driver” or “driver”.
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Drivers contract to work for one or more Network Companies by signing up

through the companies’ websites.® The Network Companies present Drivers with

® See driver sign-up pages for Uber at
https://www.uber.com/us/en/drive/?city=boston (last visited March 3, 2022); Lyft
at https://www.lyft.com/driver/cities/boston-ma (last visited March 3, 2022);
GrubHub at

https://driver.grubhub.com/?utm source=grubhub webdinerapp&utm medium=co
ntent_owned&utm_campaign=product_footer-link (last visited March 3, 2022);
and DoorDash at
https://www.doordash.com/dasher/signup/?utm_source=dx_signup_midtile cx_ho
me (last visited March 3, 2022).

In reviewing the AG’s certification decision, the Court reviews “matters of which
the Attorney General may properly take official notice” including “matters subject
to judicial notice, as well as additional items of which an agency official may take
notice due to the agency’s established familiarity with and expertise regarding a
particular subject area.” Bogertman v. Attorney Gen., 474 Mass. 607, 619 (2016)
(citation omitted); see infra, pp. 29. Under Mass. R. Evid. 201(c), “[a] court may
take judicial notice at any stage of the proceeding . ...” Courts have taken judicial
notice of the Network Companies’ publicly available websites, both for their
contents and for the truth of statements made in them. See, e.g., Lowell v. Lyft,
Inc., 352 F. Supp. 3d 248, 263 & n.5 (S.D.N.Y. 2018) (drawing conclusions about
the availability of certain Lyft services based on information on Lyft’s website and
application); Gonzales v. Uber Techs., Inc., 305 F. Supp. 3d 1078, 1094 (N.D. Cal.
2018), on reconsideration, 2018 WL 3068248 (N.D. Cal. June 21, 2018) (granting
request for judicial notice of Lyft’s terms of service); O'Connor v. Uber Techs.,
Inc., 58 F. Supp. 3d 989, 993-4 & n. 2, 100-01 & n. 4 (N.D. Cal. 2014) (granting
request for judicial notice of Uber’s Terms and Conditions).

With respect to “official notice,” because the Attorney General “exercises broad
powers to investigate and enforce Massachusetts laws governing wages, hours, and
other aspects of the employment,” has “deemed the problem of worker
misclassification to be one of her office’s top priorities, and [] has led nationwide
efforts to combat it,” Brief for the Attorney General as Amicus Curiae in Support
of Plaintiffs-Appellants at 7-8, Patel v. 7-Eleven Inc., et al., No. SJC-13166
(Supreme Judicial Court Nov. 17, 2021), D.E. # 26, she has “established
familiarity with and expertise regarding” wage enforcement. Bogertman, 474
Mass. at 619. See Smith v. Winter Place LLC, 447 Mass. 363, 367-68 (2006) (“the

15



non-negotiable agreements that contain the companies’ terms and conditions,
which drivers may accept by clicking a button indicating their assent or by affixing

their electronic signatures to be “hired.”’

Attorney General's office is the department charged with enforcing the wage and
hour laws, its interpretation of the protections provided thereunder is entitled to
substantial deference, at least where it is not inconsistent with the plain language of
the statutory provisions.”) She is using that familiarity and expertise to seek a
declaration that Uber and Lyft drivers are “employees” entitled to protections
under Massachusetts wage and hours laws. Healey v. Uber Technologies, Inc. and
Lyft, Inc., 2084CV01519 (Mass. Super. Court) (the “Civil Action). She cited to
Uber’s sign-up page from this same URL as Exhibits 24-24.11 to her Statement of
Material Facts in Support of Motion for Summary Judgment (the “Statement”) in
the Civil Action. The Statement is attached as Exhibit 3 to the Affidavit of Felicia
H. Ellsworth in the Civil Action in support of Lyft, Inc.’s Motion to Deny as
Premature Plaintiff’s Motion for Summary Judgment Pursuant to Mass. R. Civ. P.
56(f), D.E. # 53 (the “Ellsworth Aff”). As such, the Court may consider it in this
case. Bogertman, 474 Mass. at 619. The Statement is included in the Addendum
for the convenience of the Court at 115.

" See, e.g., McGrath v. DoorDash, Inc., 2020 WL 6526129, at *2 (N.D. Cal. Nov.
5, 2020), reconsideration denied, 2020 WL 7227197 (N.D. Cal. Dec. 8, 2020)
(DoorDash sign-up process included clicking on a button on the DoorDash website
to indicate consent to the Independent Contractor Agreement); Wickberg v. Lyft,
Inc., 356 F. Supp. 3d 179, 181-82 (D. Mass. 2018) (Lyft driver sign-up process
included clicking a checkbox on Lyft’s website to indicate acceptance of terms of
services); Archer v. GrubHub, Inc., 2021 WL 832132, at *1-2, 5 (Mass. Super. Jan.
13, 2021) (GrubHub’s driver sign-up process included providing an electronic
signature and clicking “E-Sign,” “acknowledging that you have read, understand,
and/or agree to be bound by the terms of any . . . document(s) provided here
within.”).

16



B. Under Their Existing Contracts with Drivers, The Network
Companies Classify Their Drivers as “Independent Contractors,
and Do Not Provide Them a “Guaranteed Minimum Wage” or
Any “Benefits.”

Uber and Lyft, among other Network Companies, classify their
Massachusetts Drivers as independent contractors. Healey v. Uber Techs., Inc.,
No. 2084CV01519-BLS1, 2021 WL 1222199, at *2 (Mass. Super. Mar. 25, 2021)
(“Uber and Lyft expressly deny that their drivers should be treated as employees
under the independent contractor statute (G.L. c. 149, § 148B), and thus implicitly
contend that their drivers are not entitled to minimum wage, overtime, or earned
sick leave payments that under Massachusetts law need only be paid to
employees.”) In its 2020 Form 10-K filed with the Securities and Exchange
Commission, Uber wrote, “[i]f, as a result of legislation or judicial decisions, we
are required to classify Drivers as employees, we would incur significant
additional expenses for compensating Drivers, including expenses associated with
the application of wage and hour laws (including minimum wage, overtime, and
meal and rest period requirements), employee benefits, social security

contributions, taxes (direct and indirect), and potential penalties.”® Lyft, GrubHub,

8 See Uber Technologies Inc., Annual Report (Form 10-K) (Feb. 26, 2021) at 13-
14,
https://www.sec.gov/Archives/edgar/data/1543151/000154315121000014/uber-
20201231.htm. Excerpts from Uber’s 10-K filing containing this quotation
appears for the Court’s convenience in the Addendum at 141.
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and DoorDash similarly reported in their 2020 10-K filings with the SEC exposure
under federal, state and local tax laws, and workers’ compensation,
unemployment benefits, labor, and employment laws, if they are required to

reclassify their Drivers as employees.®

“Courts may take judicial notice of matters of public record, Schaer v. Brandeis
Univ., 432 Mass. 474, 477 (2000), such as SEC filings.” Healey, 2021 WL
1222199, at *3, n.3 citing, inter alia, Fire & Police Pension Ass'n of Colorado v.
Abiomed, Inc., 778 F.3d 228, 232 n.2 (1st Cir. 2015); Schmidt v. Skolas, 770 F.3d
241, 249 (3d Cir. 2014); Yates v. Municipal Mortg. & Equity, LLC, 744 F.3d 874,
881 (4th Cir. 2014).

Uber and Lyft’s 2020 Form 10-Ks are subject to the AG’s official notice, see
supra, n. 6. The Attorney General relied on the truth of various statements that
Uber and Lyft made in these same Form 10-Ks in her Addendum in Support of her
Motion for Summary Judgment submitted in the Civil Action. The Attorney
General’s references to statements in these Form 10-Ks appear at paragraphs 74,
77(b), 78, 79, 137, and 199 of her Addendum, which was filed as part of Exhibit 2
to the Ellsworth Aff. and cited to as exhibits 44 and 92 to her Statement in the
Civil Action. See supra, n. 6. In her opposition to defendants’ motions to dismiss
that action, the AG requested that the Superior Court take judicial notice of Uber
and Lyft’s SEC filings. The Court did so and relied on the truth of statements in
Uber and Lyft’s Form 10-Ks in denying their motions to dismiss. Healey, 2021
WL 1222199, at *3 & n. 3-5.

° Lyft, Inc., Annual Report (Form 10-K) (March 1, 2021) at 44-45,
https://www.sec.gov/Archives/edgar/data/1759509/00017595092100001 1/1yft-
20201231.htm; GrubHub Inc., Annual Report (Form 10-K) (February 26, 2021) at
16,
https://www.sec.gov/ix?doc=/Archives/edgar/data/1594109/000156459021009522/
grub-10k 20201231.htm ; DoorDash Inc., Annual Report (Form 10-K) (March 5,
2021) at 39,
https://www.sec.gov/ix?doc=/Archives/edgar/data/1792789/000162828021004032/
dash-20201231.htm. Copies of relevant excerpts from the Lyft, GrubHub and
DoorDash 2020 10-K filings are included in the Addendum for the convenience of
the Court at 134-40.
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C. Uber and Lyft Acknowledge Torts Committed in Connection with
Their Platforms.

Uber and Lyft have each recently issued “safety reports” in which they
report that thousands of “critical safety incidents,” i.e., one of five types of sexual
assault, a fatal motor-vehicle crash, or a fatal physical assault,'® have occurred on
their platforms. These numbers do not include automobile accidents that did not
result in a fatality.

Massachusetts residents have sued Uber and Lyft for torts committed by

their Drivers. These include passengers and third parties injured in motor vehicle

10 See Uber, Inc., 2017-2018 U.S. Safety Report,
https://www.uber.com/us/en/about/reports/us-safety-report/, and Lyft, Inc.,
Community Safety Report and Appendix, https://www.lyft.com/blog/posts/lyfts-
community-safety-report. The Court may take judicial notice of documents on
publicly available websites. See supra, n. 6.
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accidents,'! and passengers who were sexually assaulted by Drivers.?? Plaintiffs
have alleged in their complaints that the Drivers were the employees and/or agents
of Uber or Lyft.® In their answers to these complaints, Uber and Lyft have denied

that the Drivers were their employees and/or agents.4

11 See, e.g., Complaint and Demand for Jury Trial, Williams v. Kawaf and Lyft,
Inc., No. 2084CV02822, 11 19-20 (Suffolk Super. Dec. 7, 2020); Complaint and
Demand for Jury Trial; Mullen v. Bullock and Lyft, Inc., No. 2084CV0454, | 19-
20 (Suffolk Super. Feb. 18, 2020); Complaint and Demand for Jury Trial, Nunez v.
Abdelnour, Uber Technologies, Inc. and Rasier, LLC, No. 1981CV1056, {1 3, 22,
26 (Middlesex Super. Apr. 16, 2019).

This Court may take judicial notice of the fact that plaintiffs have made these
allegations in complaints filed in Massachusetts Superior Court—not that their
allegations are true—»but that plaintiffs have made the allegations. Home Depot,
Inc. v. Kardas, 81 Mass. App. Ct. 27, 28 (2011) (Court may take judicial notice of
“papers filed in separate cases.”); Skandha v. Farag, 99 Mass. App. Ct. 1119, *1
n.2 (2021) (unpub.) (taking judicial notice that a complaint in an unrelated lawsuit
asserted certain claims); see also supra, n. 6. These documents are relevant to
show that Massachusetts residents have sued Network Companies for torts
committed by Drivers under agency and respondeat superior theories of liability.

12 See, e.g., Complaint and Demand for Trial by Jury, Murray v. Uber
Technologies, Inc. and Amfo, No. 2082CV00371 |1 27, 32-33, 36, 38, 42, 46
(Norfolk Super. Apr. 6, 2020). See supra, n. 11, for reasons Court may take
judicial notice of allegations in complaints.

13 See, e.g., complaints cited in n. 11 and 12.

14 See, e.g., Answer, Affirmative Defenses, and Jury Demand of Defendant Lyft,
Inc., Williams v. Kawaf and Lyft, Inc., No. 2084CVv02822, 11 7-9, 19-21 (Suffolk
Super. March 1, 2021); Uber Technologies, Inc.'s Answer, Affirmative Defenses,
and Jury Demand in Response to Plaintiff's Complaint, Murray v. Uber
Technologies, Inc. and Amfo, 1:20-cv-11250-NMG, 11 33, 38, 41-42, 45-46, Third
Affirmative Defense (D. Mass. Sept. 24, 2020). Again, this Court may take
judicial notice of the denials and affirmative defenses asserted — not that they are
true — but that Uber and Lyft have made them. See supra, n. 11.

20



D. Classifying Drivers as Independent Contractors Costs Drivers
and the Commonwealth Substantial Amounts.

The Attorney General has argued to this Court that misclassification of
workers as independent contractors rather than as employees costs state and local
governments billions of dollars in revenue, and deprives Social Security, Medicare,
unemployment insurance, and workers’ compensation funds of money that would
otherwise go to vital public benefits.!® See Somers v. Converged Access, Inc., 454
Mass. 582, 593 (2009) (“Misclassification not only hurts the individual employee;
it also imposes significant financial burdens on the Federal government and the
Commonwealth in lost tax and insurance revenues.”). Two studies estimated that
Massachusetts loses between $259 and $278 million in revenue to misclassification
of workers as independent contractors annually, of which approximately $87

million is unpaid unemployment insurance taxes.®

15 See Brief for the Attorney General as Amicus Curiae in Support of Plaintiffs-
Appellants in Patel, supra, n. 6, at 18-19.

16 See id. at 19, citing Francoise Carré & Randall Wilson, The Social and
Economic Costs of Employee Misclassification in the Construction Industry,
Construction Policy Research Center, Labor & Worklife Program, Harvard Law
School & Harvard School of Public Health, at 2 (2004),
https://scholarworks.umb.edu/cgi/viewcontent.cgi?article=1042&context=csp_pu
bs; James B. Rebitzer & David Weil, Technical Advisor Board Report: Findings
and Implications of the RSI Report to the Joint Task Force on Employee
Misclassification and the Underground Economy: Contractor Use, Analysis, and
Impact Results, at 17-19 (Mar. 31, 2014), https://www.mass.gov/files/2017-
Q7/technical-advisory-board-report_0.pdf.

21



The UC Berkeley Institute for Research on Labor and Employment
evaluated the Petitions and concluded that, if they were adopted, Massachusetts
Drivers could earn as little as the equivalent of a $4.82 hourly wage, taking into
account unpaid waiting time, un- and under-reimbursed expenses, and unpaid
payroll taxes and benefits.’

Il.  The Stated Purpose, Main Features, and Two Additional Features, of
the Proposed Laws

A. The Stated Purpose of the Proposed L aws

The purpose of the Proposed Laws is stated expressly in section 2 of Petition
21-11:

The purpose of this Act is to define and regulate the contract-based
relationship between network companies and app-based drivers as
independent contractors with required minimum compensation,
benefits, and training standards that will operate uniformly throughout
the commonwealth, guaranteeing drivers the freedom and flexibility to
choose when, where, how, and for whom they work.

(R.A. 0010.) Consistent with this stated purpose, section 11(a) of that Petition
provides: “[t]his chapter shall govern the contract-based civil relationship between

network-companies and app-based drivers.” (R.A. 0021.) Thus, the sole stated

17 Ken Jacobs & Michael Reich, Massachusetts Uber/Lyft Ballot Proposition
Would Create Subminimum Wage, Institute for Research on Labor and
Employment, Berkeley University of California (Sept. 2021),
https://laborcenter.berkeley.edu/mass-uber-lyft-ballot-proposition-would-create-
subminimum-
wage/#:~:text=Massachusetts%20Uber%2FLyft%20Ballot%20Proposition,Hour%
20%2D%20UC%20Berkeley%20Labor%20Center.
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purpose of the Proposed Laws is “defin[ing] and regulat[ing] the contract-based
relationship between network companies and app-based drivers as independent
contractors with required minimum compensation, benefits”, etc. As discussed
more fully below, this “purpose” clause contains three subjects: independent
contractor status, minimum compensation, and minimum benefits, but these are not
the only subjects of the Proposed Laws.
With respect to “independent contractor status,” buried at the end of the 194-

word definition of “app-based driver” is the following sentence:

Notwithstanding any other law to the contrary, a DNC courier

and/or TNC driver who is an app-based driver as defined herein

shall be deemed to be an independent contractor and not an

employee or agent for all purposes with respect to his or her

relationship with the network company.
(R.A. 0010.) As will be discussed below, this sentence is noteworthy in two
respects: first, by deeming app-based drivers to be independent contractors and not
employees of the Network Companies, the Proposed Laws would reverse the
presumption under the Massachusetts Independent Contractor statute, G.L. c. 149,
8148B, that Drivers are “employees” of the Network Companies. Second, in
addition, it states that Drivers are not “agents” of the Network Company with
respect to their relationship to that company. As the law stands now, independent

contractors may or may not be agents of their principals depending on the facts of

the matter. See cases cited in section 1(C)(2) at p. 40, infra.
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B. The Main Features of the Proposed Laws

The Proposed Laws have two main features. First, they create the rebuttable
presumption that Network Company drivers are independent contractors; in so
doing, they reverse the rebuttable presumption under the Independent Contractor
Law that their Drivers are their employees. The Proposed Laws accomplish this
purpose by, in section 3, defining the characteristics of an “app-based driver,”
defining app-based drivers to be independent contractors and then, in section 11(b),
placing the burden of proving that a driver is not an “app-based driver,” and thus
not an independent contractor, on any “party” seeking to prove otherwise.

Second, the Proposed Laws set the minimum guaranteed compensation and
benefits that Network Companies are required to pay Drivers based on the Drivers’
“engaged time.” The Proposed Laws define “engaged time” as “the period of time,
as recorded in a network company’s online-enabled application or platform, from
when a driver accepts a request for delivery or transportation services to when the
driver fulfills that request.” 1d., section 3, Definition of “Engaged Time.” Thus,
under the Proposed Laws, drivers would not be paid for time “between” finishing
one driving assignment and beginning another; in addition, this time would not be
counted toward the minimum pay and benefits Drivers would be guaranteed.

By basing compensation on a Driver’s “engaged time,” the Proposed Laws

would change the existing rule that a worker’s pay is based on all “working time,”
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which includes “[a]ll on-call time,” such as the time between when a Driver has
completed one delivery and is waiting for the next, and “all time during which an
employee is required to be . . . on duty . . . including rest periods of short duration.”
454 CMR 27.02; 454 CMR 27.04(2). This distinction between “engaged time” and
“working time” is particularly important because the Proposed Laws calculate not
only Drivers’ guaranteed minimum compensation based on “engaged time,” but
the amount of the proposed health care stipend (section 6), the rate at which
Drivers accrue paid sick time, (section 7), and the applicability of occupational
accident insurance (section 9).

C. Two Additional Features of the Proposed Laws

Section 11, entitled “Interpretation of this Chapter,” reads:

Notwithstanding any general or special law to the contrary, compliance

with the provisions of this chapter shall not be interpreted or applied,

either directly or indirectly, in a manner that treats network companies

as employers of app-based drivers, or app-based drivers as employees

of network companies, and any party seeking to establish that a person

IS not an app-based driver bears the burden of proof.
(R.A. 0021, emphases added). While the stated purpose of the Act is “to define and
regulate the contract-based relationship between network companies and app-based
drivers as independent contractors with minimum compensation, benefits,” etc., the
use of the words “indirectly” and “any party” in section 11(b), and the declaration

in the definition of “app-based driver” that Drivers are not the “agents” of the

Network Companies, address an additional and unrelated subject that will be
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discussed in detail in part 1(C)(2) infra: regulation of the civil legal relationship
between Network Companies and members of the public injured by torts committed
by Drivers.

SUMMARY OF ARGUMENT

There are three independent reasons the Petitions do not satisfy art. 48’s
requirement that all subjects of a proposed law be “related to or mutually dependent
on each other.” Weiner v. Attorney Gen., 484 Mass. 687, 693 (2020). First, and
most simply, being an independent contractor is not mutually dependent on
receiving guaranteed minimum compensation or minimum benefits. The Network
Companies classify their Drivers in Massachusetts as independent contractors
today. Yet, they do not offer Drivers minimum guaranteed compensation or
benefits. Thus, a Driver’s status as an independent contractor exists independently
from whether the Driver receives minimum guaranteed compensation or benefits.
The guaranteed minimum compensation and benefits are simply “sweeteners”
designed to induce the electorate into voting for Drivers to be classified as
independent contractors. (pp. 29-36.)

Second, while the stated purpose of the Proposed Laws is to regulate the
contract-based relationship between Network Companies and Drivers, the
Proposed Laws also seek to regulate the civil legal relationship between Network

Companies and members of the public who are injured by torts committed by
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Drivers. Not only do the Proposed Laws declare that Drivers are not “agents” of
Network Companies, but Section 11(b) thereof provides that “[n]otwithstanding
any general or special law to the contrary, compliance with . . . this chapter shall
not be interpreted or applied, either directly or indirectly, in a manner that treats
network companies as employers of app-based drivers, or app-based drivers as
employees of network companies, and any party seeking to establish that a person
IS not an app-based driver bears the burden of proof.” While the word “directly”
implicates the Driver-Network Company relationship, the word “indirectly” does
not. It implicates a Network Company’s vicarious liability to a member of the
public injured by a tort committed by a Driver. Similarly, because the proposed
law uses the broad word, “party,” rather than the specific word “Driver,” the
proposed law addresses the subject of litigation by a member of the public against
a Network Company for a tort committed by a Driver. Regulating a Network
Company’s potential liability to a member of the public is not mutually dependent
on or related to regulating the Network Company-Driver contract-based
relationship. (pp. 36-42)

Third, section 8 of the Petitions amends the Paid Family and Medical Leave
(“PMFL”) social entitlement program administered by the Commonwealth. It
provides that Drivers are “covered individuals” eligible for benefits under PFML

on the same basis as “covered contract workers” “unless the driver declines
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coverage via a written notification, which may be electronic, to the network
company.” Network Companies, in turn, are “covered business entities” under the
law for the purposes of making contributions for Drivers who have “not declined
coverage.” This “opt-out” feature amends the PMFL. While an initiative petition
may amend multiple laws, this amendment proposes to regulate the relationship
between the Commonwealth and its citizens, a subject unrelated to and not
mutually dependent on regulation of the Driver-Network Company contract-based
relationship. (pp. 42-45.)

Separately, the Attorney General’s Summaries of the Petitions are invalid
because they are not “fair.” While the Petitions repeal and replace two provisions
of Massachusetts law, the Summaries are devoid of discussion of (a) the provisions
they would repeal and replace; and (b) the fact that they would repeal and replace
existing law. Plaintiffs appreciate that deference is given to the Attorney General
in the form and content of the Summaries, and that she is not required to analyze or
interpret a proposed law, but she is obliged “to insure . . . that the voters
understand the law upon which they are voting.” Opinion of the Justices, 357
Mass. 787, 800 (1970). Voters cannot understand whether they prefer a proposed
law to an existing law if the Attorney General fails to explain how the main

features of the proposed law would change existing law. (pp. 45-54.)
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ARGUMENT

l. The Petitions Do Not Comply With Art. 48 Because They Contain
Multiple Subjects That Are Not Related To or Mutually Dependent
On One Another.

A. This Court Reviews the Attorney General’s Certification Decisions
De Novo.

This Court reviews the Attorney General’s certification decisions de novo.
Weiner, 484 Mass. at 690 (citing Abdow v. Attorney Gen., 468 Mass. 478, 487
(2014)). When reviewing the “facts” considered by the Attorney General in
reviewing a petition, this Court “consider[s] anew what facts are implicit in the
language of the petition or are subject to judicial notice,” as well as “facts subject
to the Attorney General’s official notice.” Associated Indus. of Mass. v. Attorney
Gen., 418 Mass. 279, 286 (1994). “Official notice includes matters subject to
judicial notice, as well as additional items of which an agency official may take
notice due to the agency's established familiarity with and expertise regarding a
particular subject area.” Yankee Atomic Elec. Co. v. Sec’y of Comm., 402 Mass.
750, 759 n.7 (1988).

B. Article 48 Bars Initiative Petitions that Contain Subjects that are not
Related or Mutually Dependent on Each Other.

Article 48, The Initiative, I, § 3, as amended by art. 74, requires that
Initiative petitions “contain[] only subjects . . . which are related or which are

mutually dependent.” Weiner, 484 Mass. at 690. These requirements “of art. 48
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are mandatory rather than directory. . . . [W]hen [the people] . . . seek to enact laws
by direct popular vote they must do so in strict compliance with those provisions and
conditions.” Anderson v. Attorney Gen., 479 Mass. 780, 785-86 (2018) (citations
omitted).

To satisfy the “relatedness” requirement, the subjects of the initiative must be
“related to or mutually dependent on each other.” Weiner, 484 Mass. at 693
(emphasis in original). In concluding that the subjects of an initiative must be both
“related” and “mutually dependent” on each other, the Anderson Court reasoned,
“[t]o construe the phrase ‘or which are mutually dependent’ as eliminating the
requirement of relatedness would be to vitiate the purpose of protecting the voters
from misuse of the petitioning process for which it was enacted.” 479 Mass. at 793.

The “related subjects requirement is met where ‘one can identify a common
purpose to which each subject of an initiative petition can reasonably be said to be
germane.”” Hensley v. Attorney Gen., 474 Mass. 651, 657 (2016) (quoting_ Abdow,
468 Mass. at 499). In deciding whether this requirement is met, the Court asks two
questions: “First, ‘[d]o the similarities of an initiative's provisions dominate what
each segment provides separately so that the petition is sufficiently coherent to be
voted on “yes” or “no” by the voters?’ . .. Second, does the initiative petition

‘express an operational relatedness among its substantive parts that would permit a
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reasonable voter to affirm or reject the entire petition as a unified statement of
public policy’?” Id. at 658 (citations omitted).

The Court has “held that two provisions that ‘exist independently’ of each
other are not mutually dependent.” Oberlies v. Attorney Gen., 479 Mass. 823, 829
(2018). Thus, for the Petitions to satisfy the “related subjects” requirement, each
and every provision in the Petitions must be related to and mutually dependent
upon the subjects in the purpose clause, and the subjects in the purpose clause must
themselves be related and mutually dependent on each other. Id. at 836-837
(rejecting petition that contained single, unrelated provision regarding financial
disclosure); Opinion of the Justices, 422 Mass. 1212, 1220-21 (1996) (rejecting
petition that contained single, unrelated provision regarding records of the
commissioner of veterans’ services).

C. The Petitions Fail art. 48’s Relatedness Test for Three Independent
Reasons.

The Petitions do not satisfy art. 48’s “relatedness” test because: (1) the
subject of Drivers being independent contractors is not mutually dependent upon
the Network Companies providing minimum compensation and/or benefits to
them; (2) the Petitions seek to regulate the civil legal relationship between
Network Companies and members of the public who are injured by torts
committed by drivers, a subject different from and not mutually dependent on

regulation of the contract-based relationship between Network Companies and
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Drivers; and (3) the Petitions amend the state’s Paid Family and Medical Leave
Act, an Act that regulates the relationship between the Commonwealth and
Drivers, not the contract-based relationship between Network Companies and
Drivers.
1. The Proposed Laws’ Provision Deeming Drivers to be
Independent Contractors is not Mutually Dependent on its
Provisions Offering Minimum Compensation and Benefits to
Drivers.

Drivers may be classified as independent contractors irrespective of whether
Network Companies pay them guaranteed minimum compensation and/or
minimum benefits. If receiving guaranteed minimum compensation and/or
benefits were mutually dependent on Drivers being independent contractors,
Network Companies would necessarily offer such compensation and benefits to
their Drivers now—who as noted above, they now classify as “independent
contractors.”® Yet, they admit in their 2020 SEC 10-K filings that they do not
guarantee minimum wage or provide job-related benefits to their Drivers.!® Thus,
the issue of whether Drivers are independent contractors exists independently

from, and is not operationally contingent upon, Drivers receiving guaranteed

minimum compensation or benefits.

18 See supra, n. 8-9.
19 1d.
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Indeed, the Proposed Laws are similar to those advanced by the
Millionaire’s Tax addressed in Anderson. There, the Court concluded that the
proposed law “contains three provisions on three distinct subjects presented as a
single ballot question.” Anderson, 479 Mass. at 794.

First, the petition would amend the flat tax rate mandated by art. 44 to

Impose a graduated income tax on certain high-income taxpayers.

Second, the petition would prioritize spending for public education by

earmarking revenues raised by the new tax for ‘quality public education

and affordable public colleges and universities.” Third, the petition

would prioritize spending for transportation by earmarking revenues

raised by the new tax for ‘the repair and maintenance of roads, bridges

and public transportation.’

Id. The Court concluded, “[i]t is immediately apparent, however, that the three
provisions are not mutually dependent.” Id.

The same is true here. In the same way that “petitions seeking to impose a
graduated tax rate or a tax on specific high-income earners previously have been
presented to the voters of the Commonwealth as stand-alone initiatives,”?° Drivers
as independent contractors exists on a stand-alone basis today, i.e., without
minimum compensation or benefits. Further, in the same way that “funds for
‘quality public education’ . . . could be raised . . . separately from any expenditures

on transportation, and . . . raising funds for . . . transportation could proceed without

any expenditures on education,”?! Network Companies could offer Drivers

20 Anderson, 497 Mass. at 794.
21 d.
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minimum guaranteed compensation without offering any benefits. Similarly, they
could offer benefits without offering minimum guaranteed compensation. This
demonstrates that the three elements—independent contractor status, minimum
compensation, and minimum benefits—exist independently of each other. As such,
they are like the three subjects of the Millionaire’s Tax proposal in Anderson.
Rather than being mutually dependent on the Driver being an independent
contractor, the guaranteed minimum compensation and benefits are in the Proposed
Laws as “sweeteners” to entice voters into voting for the Proposed Laws.??
Inclusion of “sweeteners” is precisely the practice delegates to the 1917-1918
Constitutional Convention that adopted art. 48 sought to prevent by including the

“related subjects” requirement: to “protect against petitions that include “as

22 That these are simply sweeteners is reinforced by juxtaposing them with section
10(b) of the Proposed Laws. Section 10(b) provides, “[e]very contract between an
app-based driver and a network company with regard to delivery services or
transportation services shall be deemed to include terms incorporating the
requirements in sections 4 through 9 of this chapter. The parties to such contracts
may agree to supplemental terms which do not conflict with the terms deemed to
be included by this chapter.” (R.A. 0020, emphasis added.) This section allows
Network Companies to impose additional Network Company-sided contract
provisions, including requiring Drivers to indemnify the companies for any claims
or damages arising out of or related to the delivery or transportation services, class-
action waivers, and mandatory arbitration clauses that hinder Drivers’ ability to
enforce any compensation and benefits provisions in the Proposed Laws — further
demonstrating that the minimum compensation and benefits expressly included in
the Petitions are just “sweeteners” for voters.

34



alluring a combination of what is popular with what is desired by selfish interests
as the proposers of the measures may choose,” a practice known as “log-rolling.”
Anderson, 479 Mass. at 787 (citing Carney I, 447 Mass. at 226-227 (quoting 2
Debates in the Massachusetts Constitutional Convention 1917-1918, at 12 (1918)
(Constitutional Debates)) and Dunn v. Attorney Gen., 474 Mass. 675, 679-680
(2016)).

Moreover, these “sweeteners” prevent the Proposed Laws from presenting a
unified statement of public policy on which the electorate may vote “yes” or “no.”
In Anderson, the Court wrote, “[a] voter who favored a graduated income tax but
disfavored earmarking any funds [for education and transportation],” or who
“favored designating specific State funds for schools and transportation . . . but not
a graduated income tax,” would be placed in an “untenable position.” Anderson,
479 Mass. at 799. The same is true here. VVoters who favor Drivers being
independent contractors because they believe that classification would give drivers
the flexibility to choose for whom and when to work, but who reject the proposed
compensation and benefits perhaps because they believe those benefits are inferior
to those mandated for employees under state law, would be placed in an untenable
position — as would voters who favor classifying drivers as independent contractors
but not for legislating any particular compensation or benefits due to fears that they

would raise consumer costs or decrease the availability of services. Id. at 801
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(“art. 48 was designed to safeguard the rights of the voters to be presented with a
coherent, single statement of public policy, rather than be misled by efforts to

‘wheedle or deceive [them] into granting the privileges that our representatives

never would permit’”). Accordingly, because the Proposed Laws contain multiple

subjects that are not mutually dependent on one another, the Proposed Laws do not
satisfy the requirements of art. 48.

2. The Petitions Proposed Regulation of the Civil Legal Relationship
Between Network Companies and Members of the Public Who are
Injured by Drivers is Unrelated to and Not Mutually Dependent on
Regulating the Contract-based Relationship between Network
Companies and Drivers.

While the Proposed Laws’ stated purpose is regulating the contract-based
relationship between Network Companies and Drivers, the Proposed Laws also
seek to regulate a second, unrelated and not mutually dependent, subject: the civil
legal relationship between Network Companies and members of the public who are
injured by torts committed by Drivers. Two of the three provisions that seek to
regulate the latter appear in section 11(b). That section, containing five clauses,
with the number of each clause added for the convenience of the Court, reads as
follows:

[1] Notwithstanding any general or special law to the contrary, [2]
compliance with the provisions of this chapter shall not be interpreted
or applied, [3] either directly or indirectly, [4] in a manner that treats
network companies as employers of app-based drivers, or app-based
drivers as employees of network companies, [5] and any party seeking
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to establish that a person is not an app-based driver bears the burden of
proof.

(R.A. 0021, emphases added).

The section begins with the prefatory phrase, “Notwithstanding any general
or special law to the contrary . ...” The Legislature commonly uses that phrase
“when it intends ‘to displace or supersede related provisions in all other statutes.””
Harmon v. Comm'r of Correction, 487 Mass. 470, 480 (2021) (quoting Camargo's
Case, 479 Mass. 492, 498 (2018)). Thus, the language that follows this phrase is
expressly intended to apply to all other laws, i.e., not only to laws regulating the
contractual relationship between Drivers and Network Companies.

Clauses 2-4 of sub-section 11(b) read: “compliance with the provisions of
this chapter shall not be interpreted or applied, either directly or indirectly, in a
manner that treats network companies as employers of app-based drivers, or app-
based drivers as employees of network companies . . .” These clauses mean that
the Drivers should not be classified as employees and Network Companies as
employers. But, the language goes further than that. If the subject of these clauses
were limited to the Driver-Network Company relationship, there would have been
no need to include the phrase “or indirectly” because the word “directly” covers
application of the Proposed Laws to a suit brought by a Driver directly against a

Network Company. Inclusion of the phrase, “or indirectly,” is thus intended to

ensure that the section applies to actions brought “indirectly” against a Network
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Company, such as a suit by a member of the public seeking to hold a Network
Company vicariously, i.e., “indirectly,” liable for torts committed by a Driver.
Dias v. Brigham Med. Assocs., 438 Mass. 317, 319-320 (2002) (“Broadly
speaking, respondeat superior is the proposition that an employer, or master,
should be held vicariously liable for the torts of its employee, or servant,
committed within the scope of employment.”) (emphasis added); Elias v. Unisys
Corp., 410 Mass. 479, 481 (1991) (the employer of driver who injured Ms. Elias in
an automobile accident was without fault; “the liability of the principal arises
simply by the operation of law and is only derivative of the wrongful act of the
agent.” (emphasis added)). Because the Act expressly applies to “indirect” actions,
and it applies “notwithstanding any general or special law to the contrary,” the
phrase “or indirectly” seeks to regulate the civil legal relationship between a
Network Company and a member of the public who sues a Network Company to
hold the Network Company vicariously liable for the negligent acts of a Driver.
The last clause supports this conclusion. It reads: “any party seeking to
establish that a person is not an app-based driver bears the burden of proof.” The
phrases, “any party” and “burden of proof,” contemplate a lawsuit. In addition, the
phrase “any party” makes clear that it applies to a lawsuit brought by “any” party,
such as a member of the public or a third-party entity, and not just one brought by

a Driver against the Network Company. If the section were to apply only to suits
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by Drivers against Network Companies, the Petitions would have used the word

“Driver” instead of the much broader phrase, “any party,” and read:

(b) [1] Notwithstanding any general or special law to the contrary, [2]

compliance with the provisions of this chapter shall not be interpreted

or applied, [3] either directly er-indirectly, [4] in a manner that treats

network companies as employers of app-based drivers, or app-based

drivers as employees of network companies, [5]and any driver party
seeking to establish that s/he is apersens not an app-based driver bears

the burden of proof.

Returning to the phrase, “Notwithstanding any general or special law to the
contrary,” the foregoing parsing demonstrates that a purpose and subject of section
11(b) is to cause the Proposed Laws to take precedence over any contrary law,
including the law of respondeat superior. Because that section seeks to regulate
both the contractual relationship between a Network Company and its Drivers and
the unrelated and not mutually dependent civil legal relationship between a
Network Company and members of the public who are injured by their Drivers, the
Proposed Laws fail to comply with art. 48.

The Proposed Laws contain a third provision demonstrating its effort to
regulate the civil legal relationship between Network Companies and members of
the public. The last sentence of the definition, “App-based driver” or “driver” in
section 3 of the Act reads:

Notwithstanding any other law to the contrary, a DNC courier and/or

TNC driver who is an app-based driver as defined herein shall be
deemed to be an independent contractor and not an employee or agent

39



for all purposes with respect to his or her relationship with the network
company.

(R.A. 0010, emphasis added). Again, the sentence begins with the phrase,
“[n]otwithstanding any other law to the contrary,” indicating that the language that
follows is intended to supersede any other law.

Under current law, independent contractors may or may not be agents of the
parties for whom they provide services. Cable Mills, LLC v. Coakley Pierpan
Dolan & Collins Ins. Agency, Inc., 82 Mass. App. Ct. 415, 421 (2012) quoting
subsection 3 of Restatement (Second) of Agency, 8 2 (“An independent contractor .
.. may or may not be an agent.”). Whether they do depends on the facts of the
case. State Police Ass'n of Massachusetts v. Comm'r, 125 F.3d 1, 7 (1st Cir. 1997)
(“[A]n independent contractor can be an agent if, and to the extent that, the
contractor acts for the benefit of another and under its control in a particular
transaction.”). The Network Companies, knowing that Massachusetts residents
have sued them for torts committed by their Drivers alleging that the Drivers were
the “agents” of the Network Companies,? have again sought to regulate the civil
legal relationship between themselves and members of the public by defining

Drivers not to be their agents.

23 See supra, n. 11-12.
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The foregoing demonstrates that the Petition does not constitute a unified
statement of public policy. On its face, and consistent with its stated purpose and
subject, the Proposed Laws “define and regulate the contract-based relationship
between network companies and app-based drivers...” (R.A. 0010.) However,
section 11(b) and the last sentence of the definition of “app-based driver” in
section 3 have a second purpose and subject: to seek to regulate the relationship
between the Network Companies and members of the public who are injured by
torts committed by drivers. That the language and subject exist independently of
the stated subject and purpose is evident from the fact that section 11(b) could
readily have been drafted to delete the offending language indicated above, and the
last sentence of section 3 could have been drafted to delete the phrase, “or agent.”
Oberlies, 479 Mass. at 829 (“two provisions that ‘exist independently’ of each
other are not mutually dependent.”) (emphasis added). Because the Petitions
contain two unrelated subjects that exist independently of one another, they are
invalid under art. 48.

Indeed, having two such disparate policies in the Petitions places voters in

an untenable position. A voter might, for example, support Drivers’ job flexibility
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by deeming them to be independent contractors but oppose any effort to regulate
suits by members of the public against Network Companies for Drivers’ torts.?*
3. The Petitions Regulate a Driver’s Eligibility Under the
Massachusetts Paid Family and Medical Leave Law—a Social
Welfare Program Mediating the Commonwealth’s Relationship
with its Citizens—a Subject Unrelated to and Not Dependent on
the Contract-based Relationship between Network Companies and
Drivers.

The Petitions also establish eligibility requirements for Drivers under the
Massachusetts Paid Family and Medical Leave Act (“PFMLA").2° This Act is a
state entitlement program that provides workers up to 26 weeks of paid, job-
protected leave per year to recover from a serious health condition, to care for a
sick or injured family member, or to care for a new child, among other reasons.

G.L.c.175M, § 2. It provides a safety net for workers who would otherwise be

required to quit their jobs or take unpaid leave because they are unable to work for

24 Whether the language in those sections will succeed in their apparent purpose of
limiting the Network Companies’ liability for torts committed by their Drivers is
immaterial to the question of whether the Act complies with art. 48. Abdow., 468
Mass. at 507 & n. 20. For art. 48 purposes, it is sufficient that the Act contains a
second subject of public policy that exists independently of the stated subject.
Oberlies, 479 Mass. at 829.

25 As noted earlier at p. 24, however, the Drivers will not accrue credit under this
program the way employees would, because the Petitions do not count all working
time toward eligibility accrual; instead, only “engaged time” is counted.
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family or medical reasons. It is a benefit provided and administered by the
Commonwealth, not by employers.?

Eligible workers apply directly to the Commonwealth’s Department of
Family and Medical Leave (the “Department”) for weekly benefits, which are paid
out of a state-administered trust fund. Id. 88 5, 7-8. The program is funded
through worker and employer contributions at a rate determined annually by the
Department.?’ Id. § 6. Under the PFML, eligibility for paid leave is based on the
length of employment within Massachusetts prior to leave, not employment with a
single or specific employer. G.L. c. 175M § 1 (definition of a covered individual).

All employers of covered individuals?® in the Commonwealth are required to send

26 See generally Catherine Albiston & Catherine, Catherine, Precarious Work And
Precarious Welfare: How The Pandemic Reveals Fundamental Flaws Of The U.S.
Social Safety Net, 42 Berkeley J. Emp. & Lab. L. 257 (2021) (discussing
development of statutory unemployment insurance and family and medical leave
and distinguishing them from employment benefits).

21" See, e.g., Paid Family and Medical Leave employer contribution rates and
calculator, https://www.mass.qgov/info-details/paid-family-and-medical-leave-
employer-contribution-rates-and-calculator#calendar-year-2022- (last accessed
March 3, 2022).

28 “Covered individuals” include W2 employees, self-employed, and certain
1099-MISC contract workers. All individuals classified as independent contractors
under G.L. c. 149 s. 148B are excluded from coverage. G.L.c. 175M 8§ 1; Paid
Family and Medical Leave exemption requests, registration, contributions, and
payments, https://www.mass.gov/info-details/paid-family-and-medical-leave-
exemption-requests-registration-contributions-and-payments (last accessed March
3, 2022). Independent contractors and other self-employed workers may opt into
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a fixed minimum rate of contributions to the Department on behalf of their
workers. 1d. 8 6. Employers are exempt from sending contributions to the
program only if they provide workers with comparable paid leave benefits through
an approved private plan. Id. § 11.

Section 8 of Petition 21-11 proposes to regulate Network Companies’ and
Drivers’ participation in the PFML program, in at least two respects. First, it
provides that Drivers are “covered individuals” eligible for benefits under PFML
on the same basis as “covered contract workers”? “unless the driver declines
coverage via a written notification, which may be electronic, to the network
company.” (R.A. 0018.) This “opt-out” feature is novel and amends the PFML.*°
Second, Section 8 provides that a Driver shall not be eligible for benefits under
PFML “until contributions have been made on the driver’s behalf for at least 2

quarters of the driver’s last 4 completed quarters” — setting an additional eligibility

the program, and they are responsible for their own contributions. G.L. c. 175M
88 2, 6.

29 A “covered contract worker” is defined in the PFML as “a self-employed
individual for whom an employer or covered business entity is: (i) required to
report payment for services on IRS Form 1099-MISC; and (ii) required to remit
contributions” into the trust. G.L.c.175M 8§ 1.

0 Under current law, employers may opt out of remitting contributions to the state
on behalf of their covered workers only if they provide a comparable private plan.
G.L.c.175M, § 11.
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requirement from the those set forth in the PFML for other workers. G.L. c. 175M
8§11

Thus, section 8 of the Proposed Laws would amend the PFML by legislating
that Drivers are covered workers under the PFML (while other independent
contractors are not covered under the law), providing a mechanism for Drivers to
“opt out” of the program, and establishing higher eligibility requirements for
Drivers to receive PFML benefits. By proposing to amend the statute governing a
state social entitlement program, the Proposed Laws thus seek to regulate the
relationship between the Commonwealth and its citizens, not the “contract-based
relationship” between Network Companies and Drivers. As such, it seeks to
regulate two unrelated and not mutually dependent subjects.
II.  The Summaries of the Petitions Are Not “Fair”” Because They Fail to

Inform Voters that the Main Features of the Proposed Laws Would

Repeal and Replace Existing Law. Because they are “Unfair,” the
Summaries are Invalid.

A. For a Summary to be “Fair,” It Must Inform Voters of How the Main
Features of a Proposed Law Would Repeal and Replace Existing Law.

Avrticle 48 requires the Attorney General to prepare a “fair, concise
summary” of a proposed law. Amend. art. 48, The Initiative, 1, 8 3, as appearing
in art. 74. “The summary is one of the key pieces of information available to
voters both when they are asked to sign an initiative petition and when they

ultimately vote on an initiative that has made its way onto the ballot.” Hensley v.
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Attorney Gen., 474 Mass. 651, 659-60 (2016). It is “intended to insure . . . that the
voters understand the law upon which they are voting.” Opinion of the Justices,
357 Mass. 787, 800 (1970).

“To be “fair,” asummary . . . must be complete enough to serve the purpose
of giving the voter who is asked to sign a petition or who is present in a polling
booth a fair and intelligent conception of the main outlines of the measure.”
Abdow, 468 Mass. at 505 (emphasis added, internal quotation marks and citation
omitted); First v. Attorney Gen., 437 Mass. 1025, 1026 (2002) (“mention must be
made of at least the main features of the measure” in the summary) (emphasis
added, citation omitted). It must “accurately inform the voters of precisely what
they are being asked to do[.]” Abdow, 468 Mass. at 507.

To understand “precisely what they are being asked to do,” a summary must
advise voters whether the main features of the proposed law would change existing
law and, if so, how those features would change existing law. Absent such
information, voters would not know whether they preferred the existing law or the
proposed law. Plaintiffs are not suggesting that the Attorney General engage in
legal analysis or interpretation of a proposed law: they simply maintain that when a
proposed law would change existing law, the Attorney General is obliged to inform
voters in her summary of that change so voters may decide whether they prefer the

existing law or the proposed law.
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Plaintiffs appreciate that the Court will not substitute its judgment as to the
form and content of a summary for that of the Attorney General’s where the
question is “a matter of degree.” Mass. Teachers Ass'n v. Sec’y of the Comm., 384
Mass. 209, 230 (1981). But the issue here is not a matter of degree. Here, the
Issue is that the Summaries, as described more fully in part 11(C) below, are devoid
of discussion of how the main features of the proposed law would change existing
law. The result is that the Summaries are significantly misleading and likely to
have a major impact on voters, and therefore should be invalidated. First, 437
Mass. at 1026 (“[T]he language of a summary will be invalidated where, in the
context of the entire proposal, it is significantly misleading and likely to have a
major impact on voters.”)

This Court and the Attorney General have long recognized the importance of
informing voters in the summary of how the main features of a proposed law
would change existing law. In Sears v. Treas. & Rec. Gen., 327 Mass. 310, 326
(1951), this Court found that the Attorney General’s summary of a law was not

“fair” because the “*summary’ [] used does not mention the fact that the measure is
a repeal of and substitute for existing law.” The Court acknowledged that it “may
sometimes be possible to draft a “fair’ summary merely by pointing out the

difference between a proposed measure and the existing law, but at least where that

IS not done, we can see no way to avoid summarizing the entire proposed measure.
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. ., SO that the voter may get a fair comprehension of what the law will be if the
measure is adopted.” Id. at 326.

Perhaps using Sears as her guide, the Attorney General has quite properly
and regularly advised voters when the main features of a proposed law would
change existing law and, if so, how it would change that law. For example, in
Abdow, the Attorney General’s summary explained: the “proposed law would
change the definition of ‘“illegal gaming’ under Massachusetts law to include
wagering on the simulcasting of live greyhound races, as well as table games and
slot machines at Commission-licensed casinos, and slot machines at other
Commission licensed gaming establishments.” 468 Mass. at 505. Similarly, her
summary of initiative 19-11 began with the statement: “This proposed law would
change how reimbursement rates for nursing homes and rest homes paid by the
state are established by the state Executive Office of Health and Human Services.”
(R.A. 0125.) The Attorney General then described specifically some of the ways
in which rates would be set under the proposed law as compared with how they
were set under existing law:

The proposed law would eliminate the Executive Office’s ability to

make adjustments for reasonableness, remove the current restriction

against providers using costs from years other than the chosen base year

to appeal the reimbursement rates established by the Executive Office,

and set the occupancy standard for nursing homes used in calculating a

nursing home’s reimbursement rate as the statewide average from the
base year.
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Id. The Attorney General’s summary of initiative 21-29, issued
contemporaneously with the Summaries, also explained how a proposed
constitutional amendment would change existing law. It read,
This proposed constitutional amendment would repeal the provision
authorizing the Legislature to permit absentee voting only for reasons
of absence, physical disability, or religious conflict and would give the
Legislature the power to make laws governing voting by qualified
voters.
(R.A. 0124.) In her summaries of the above initiatives, and numerous others she
has issued over the past dozen years,* the Attorney General properly placed the
provisions of the proposed measures in the context of existing law to enable voters

to make an informed decision on whether to vote to maintain existing law, or to

vote to adopt the proposed change(s) to existing law.

31 The Attorney General has issued numerous summaries of initiatives she has
certified in the past twelve years in which she explained how the proposed law
would or would not change existing law. Indeed, it appears that in substantially all
cases where a proposed law would or would not change existing law, the Attorney
General has referenced that change or non-change in her summary. In addition to
those examples discussed in the text above, see, e.g., Summary of Petition 19-14,
fourth paragraph (R.A. 0127-28); Summary of Question 3 in 2018, first paragraph
(R.A. 0062); Summary of Question 2 in 2016, first paragraph (R.A. 0068);
Summary of Question 4 in 2016, first paragraph and first sentence of seventh
paragraph (R.A. 0074); Summary of Question 1 in 2014 (R.A. 88); Summary of
Question 2 in 2014, third paragraph (R.A. 0090); Summary of Question 3 in 2012,
first paragraph, first sentence, seventh paragraph (R.A. 0111); Summary of
Question 1 in 2010 (R.A. 0117); Summary of Question 2 in 2010, first paragraph
(R.A. 0118); Summary of Question 3 in 2010, first paragraph (R.A. 0120).
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B. The Main Features of the Proposed Law Would Change Existing Law.

In her Summaries of the Petitions, the Attorney General broke with Sears
and her own well-established precedent by failing to advise voters that the
Petitions’ main features would change existing law, and by failing to explain how
they would change existing law. The main features of the proposed law that would
change existing law are: (1) reversing the presumption established in the
Independent Contractor Law that Drivers are employees rather than independent
contractors; and (2) calculating minimum compensation and benefits based on

Drivers’ “engaged time” rather than “working time.”

1. Classifying Drivers as Independent Contractors Would Reverse the
Presumption under Existing Law That They are Employees.

Under G.L. c. 149, § 148B — the Massachusetts “Independent Contractor
Law” — “an individual who performs services shall be considered to be an
employee, for purposes of G.L. c. 149 and G.L. c. 151, unless the employer
satisfies its burden of proving by a preponderance of the evidence that” it is able to
satisfy three statutory criteria. Somers v. Converged Access, Inc., 454 Mass. 582,
589 (2009).32 “The failure of the employer to prove all three criteria . . . suffices to

establish that the individual in question is an employee.” Id.

32 Those three criteria are: “*(1) the individual is free from control and direction in
connection with the performance of the service, both under his contract for the
performance of service and in fact; and (2) the service is performed outside the
usual course of the business of the employer; and (3) the individual is customarily
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The Petitions would reverse that presumption. Specifically, the definition of
“app-based driver” in section 3 of the Petitions lists four job characteristics of an

app-based driver, and then states:

Notwithstanding any other law to the contrary, a DNC courier and/or
TNC driver who is an app-based driver as defined herein shall be
deemed to be an independent contractor and not an employee or agent
for all purposes with respect to his or her relationship with the network
company.

(R.A. 0010.) In reversing the presumption, the Petitions’ proposal to classify
drivers as independent contractors “repeals and replaces” the Independent
Contractor Law as applied to Drivers.
2. Paying Drivers for and Providing Benefits Based on “Engaged
Time” Would Change the Existing the Rule that Drivers are to be

Paid for All “Working Time” and Receive Benefits Based on
“Working Time.”

Workers such as Drivers are to be paid for “working time,” which includes
“[a]ll on-call time,” such as the time between when a Driver has completed one
delivery and is waiting for the next, and “all time during which an employee is
required to be . .. on duty . . . including rest periods of short duration” 454 CMR

27.02; 454 CMR 27.04(2). In contrast, under the Proposed Laws, Drivers are

engaged in an independently established trade, occupation, profession or business
of the same nature as that involved in the service performed.’” Somers, 454 Mass.
at 589, quoting G.L. c. 149, §148B.
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required to be paid only for “engaged time.”*® Network Companies would also
calculate the benefits the laws provide based on the Driver’s “engaged time.”**
The Proposed Laws would “repeal and replace” the above regulations as applied to
Drivers.

C. The Summaries are Incomplete and Misleading Because They

are Devoid of Discussion of How the Main Features of the
Proposed Law Would Repeal and Replace Existing Law.

The first paragraph of the Summaries demonstrates their failure to address
reversing the presumption that drivers are employees. It reads:

This proposed law would classify drivers for rideshare and delivery
companies who accept requests through digital applications as
“independent contractors,” and not “employees” or “agents,” for all
purposes under Massachusetts law. This proposed law would establish
alternative minimum compensation and benefits for these “independent
contractors.”

3 See R.A. 0014, Petition 21-11 § 5(c)(4)(“Net earnings floor”, means, for any
earnings period, a total amount that consists of: (i) For all engaged time, the sum of
120 per cent of the minimum wage for that engaged time. (ii)(A) The per-mile
compensation for vehicle expenses set forth in this clause multiplied by the total
number of engaged miles.”)

% See, R.A. 0015, Petition 21-11, § 6 — Healthcare Stipend (““a network company
shall provide a quarterly healthcare stipend to app-based drivers” based on the
average number of hours of engaged time each week per quarter); 8 7(c) — “Paid
Sick Time (“A network company shall provide a minimum of one hour of earned
paid sick time for every 30 hours of engaged time.”); § 9(e) “Occupational
Accident Insurance” (“Occupational accident insurance . . .shall not be required to
cover an accident that occurs while online but outside of engaged time where the
injured driver is in engaged time on one or more other network company platforms
or where the driver is engaged in personal activities.”) (emphases added). (R.A.
0015, 0017, 0020.)
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(R.A. 0035.) The first sentence makes clear that the law would classify drivers as
independent contractors and not as employees or agents; it does not, however, state
that drivers are presumed to be employees under current law, and that reclassifying
them as independent contractors would, as in Sears, “repeal and replace” the
Independent Contractor Law, c. 149, § 148B, with respect to Drivers.

The first paragraph of the Summaries could and should readily have been
written to say:

This proposed law would change existing law by reversing the

presumption that elassHy drivers for rideshare and delivery companies
who accept requests through digital applications are_employees, and
classify them as “independent contractors,” and-het—employees”of
“agents;” for all purposes under Massachusetts law. This proposed law
would also establish alterhative minimum compensation and benefits
for these “independent contractors” as an alternative to the benefits they
would receive under state law as employees.

With respect to the second main feature of the law—changing existing law
to calculate compensation based on “engaged time” rather than “working time”—
the Summaries are silent. The first two sentences of the third paragraph read:

The proposed law would require rideshare and delivery companies to
provide drivers with a guaranteed amount of minimum compensation,
equal to 120% of the Massachusetts minimum wage for time spent
completing requests for transportation or delivery, plus an inflation-
adjusted per-mile amount (starting at 26 cents) for each mile driven in a
privately-owned vehicle while completing a request. The minimum
compensation calculation would not include time spent by a driver
between requests.
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(R.A. 0035-36.) To inform voters of how this main feature of the proposed law
would change existing law, the above paragraph could and should easily have been
written as follows:

The proposed law would change existing law with respect to calculation
of drivers’ guaranteed compensation. Because drivers are presumed to
be employees under existing law, rideshare and delivery companies are
required to pay drivers minimum compensation equal to the
Massachusetts minimum wage for working time. Working time
includes “on-call” time such as time spent by a driver between requests.
The proposed law would require rideshare and delivery companies to
provide drivers with a guaranteed amount of minimum compensation,
equal to 120% of the Massachusetts minimum wage for time spent
completing requests for transportation or delivery, but not including “on-
call”” time such as time between requests, plus an inflation-adjusted per-
mile amount (starting at 26 cents) for each mile driven in a privately-
owned vehicle while completing a request.

Thus, it would not have been difficult for the Attorney General to provide a “fair”
summary that described how the main features of the law would change existing
law, and still have the summary be “concise.”

Because the Summaries deprive voters of being “accurately inform[ed] . . .
of precisely what they are being asked to do,” Abdow, 468 Mass. at 507, by not
presenting voters with an explanation as to how the main features of the Proposed
Laws would change existing law, the Summaries are invalid.

D. Because the Summaries are Invalid, the Court Must Bar the Secretary
from Placing the Petitions on the Ballot.

This Court in Hensley rejected the plaintiffs’ request that the Court order

changes be made to the summary of the law proposed in that case. 474 Mass. at
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668 n.26. The Court concluded that it had not been granted the authority to enter
such an order under art. 48 or a statute, and “that any revision of the summary at
this late stage of the initiative process would pose formidable practical problems
because the summary has appeared at the top of the petition forms that have been
used to collect tens of thousands of signatures, so any revision would call into
question the validity of those signatures.” Id. Accordingly, because this Court
may not order the Attorney General to amend the Summaries, amend. art. 48
requires a “fair, concise summary,” and the Summaries are not “fair” for the
reasons set forth above, this Court must bar the Secretary from placing the
Petitions on the November 2022 ballot.

CONCLUSION

For the foregoing reasons, Plaintiffs respectfully request that the Court
declare that the Petitions and Summaries thereof do not comply with art. 48 of the
Massachusetts Constitution, and bar the Secretary from placing the Petitions on the

November 2022 ballot.
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ART. LXXIV. Amendments of Forty-eighth Article of Amendment relating
to initiative and referendum.

Secrion 1. Article XLVIII of the amendments to the constitution is hereby
amended by striking out section three, under the heading “THE INITIATIVE. II
Initiative Petitions.”, and inserting in place thereof the following: — Secrion 3.
Mode of Originating. — Such petition shall first be signed by ten qualified voters of
the commonwealth and shall be submitted to the attorney-general not later than the
first Wednesday of the August before the assembling of the general court into which
it is to be introduced, and if he shall certify that the measure and the title thereof
are in proper form for submission to the people, and that the measure is not, either
affirmatively or negatively, substantially the same as any measure which has been
qualified for submission or submitted to the people at either of the two preceding
biennial state elections, and that it contains only subjects not excluded from the
popular initiative and which are related or which are mutually dependent, it may
then be filed with the secretary of the commonwealth. The secretary of the com-
monwealth shall provide blanks for the use of subsequent signers, and shall print at
the top of each blank a fair, concise summary, as determined by the attorney-
general, of the proposed measure as such summary will appear on the ballot to-
gether with the names and residences of the first ten signers. All initiative petitions,
with the first ten signatures attached, shall be filed with the secretary of the com-
monwealth not earlier than the first Wednesday of the September before the assem-
bling of the general court into which they are to be introduced, and the remainder
of the required signatures shall be filed not later than the first Wednesday of the
following December.
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Section 148B. (a) For the purpose of this chapter and chapter
151, an individual performing any service, except as authorized un-
der this chapter, shall be considered to be an employee under those
chapters unless:—

(1) the individual is free from control and direction in connection
with the performance of the service, both under his contract for the
performance of service and in fact; and

(2) the service is performed outside the usual course of the busi-
ness of the employer; and,

(8) the individual is customarily engaged in an independently es-
tablished trade, occupation, profession or business of the same na-
ture as that involved in the service performed.

(b) The failure to withhold federal or state income taxes or to pay
unemployment compensation contributions or workers compensation
premiums with respect to an individual’s wages shall not be consid-
ered in making a determination under this section.

(¢) An individual’s exercise of the option to secure workers’ com-
Pensation insurance with a carrier as a sole proprietor or partner-
ship pursuant to subsection (4) of section 1 of chapter 152 shall not
be considered in making a determination under this section.

(d) Whoever fails to properly classify an individual as an employee
according to this section and in so doing fails to comply, in any re-
spect, with chapter 149, or section 1, 1A, 1B, 2B, 15 or 19 of chapter
151, or chapter 62B, shall be punished and shall be subject to all of
the criminal and civil remedies, including debarment, as provided in
section 27C of this chapter. - Whoever fails to properly classify an in-
dividual as an employee according to this section and in so doing vio-
lates chapter 152 shall be punished as provided in section 14 of said
chapter 152 and shall be subject to all of the civil remedies, including
debarment, provided in section 27C of this chapter. Any entity and
the president and treasurer of a corporation and any officer or agent
having the management of the corporation or entity shall be liable
for violations of this section.

(e) Nothing in this section shall limit the availability'of other rem-
edies at law or in equity.
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CHAPTER 176M
FAMILY AND MEDICAL LEAVE

' Se",ﬁon - Section
Definitions.

Leave requirements. Fund.

Notice. v 9.  Prohibited acts.
Certification. 10. Local adoption.

1
2
3.
4,
g' Contribufions. 11. Private plans.

175M:1. Definitions

Section 1. For the purposes of this chapter, the following words
ghall have the following meanings, unless the context clearly re-
quires otherwise:—

“Average weekly wage”, shall have the same meaning as provided
in subsection (w) of section 1 of chapter 1514A; provided, however,
that “average weekly wage” shall be calculated using earnings from
" the base period, as that term is defined in subsection (a) of said sec-
~ tion 1 of said chapter 151A; and provided further, that in the case of
~ a self-employed individual, “average weekly wage” shall mean one

twenty-sixth of the total earnings of the self-employed individual
from the 2 highest quarters of the 12 months preceding such indi-
vidual’s application for benefits under this chapter.

“Benefit year”, the period of 52 consecutive weeks beginning on the
Sunday immediately preceding the first day that job-protected leave
under this chapter commences for the covered individual.

“Child”, a biological, adopted or foster child, a stepchild or legal
ward, a child to whom the covered individual stands in loco parentis,
or a person to whom the covered individual stood in loco parentls
~ when the person was a minor child.

“Contributions”, the payments made by an employer, a covered
. business entity, an employee or a self-employed individual to the
Family and Employment Security Trust Fund, as required by this
chapter.

“Covered business entity”, a business or trade that contracts with
self-employed individuals for services and is required to report the
payment for services to such individuals on' IRS Form 1099-MISC
for more than 50 per cent of its workforce.

~ “Covered contract worker”, a self-employed individual for whom an
employer or covered busmess entity is: (i) required to report pay-
ment for services on IRS Form 1099-MISC; and (ii) required to re-
mit contributions to the Family and Employment Security Trust
'Fund pursuant to section 6.

141
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175M:1 FAMILY AND MEDICAL LEAVE [Chap. 175M]

“Covered individual”, either: (i) an employee who meets the finan- 33
cial eligibility requirements of subsection (a) of section 24 of chapter 34"
151A; provided, however, that all such employment shall have been 35
with an employer in the commonwealth; (ii) a personal care atten- 36
dant, as defined in section 70 of chapter 118E, whose wages from 37
working as a personal care attendant meet the financial eligibility 38
requirements of said subsection (a) of said section 24 of said chapter 39
151A; (iii) a family child care provider, as defined in subsection (a) of 40
section 17 of chapter 15D, whose payments from working as a family 41
child care provider meet the financial eligibility requirements of said 42
subsection (a) of said section 24 of said chapter 151A; (iv) a self- 43
employed individual: (A) who has elected coverage under subsection 44
(§) of section 2; and (B) whose reported earnings to the department 45
of revenue from self-employment meet the financial eligibility re- 46
quirements of said subsection (a) of said section 24 of said chapter 47
151A as if the individual were an employee; (v) a covered contract 48
worker: (A) for whom at least 1 employer or covered business entity 49
is required to remit contributions to the Family and Employment Se- 50
curity Trust Fund pursuant to section 6; and (B) whose payments 51
from such employer or covered business entity satisfy the financial 52
eligibility requirements of said subsection (a) of said section 24 of 53
said chapter 151A as if the covered contract worker were an em- 54
ployee; or (vi) a former employee who has: (A) met the financial eli- 55
gibility requirements of said subsection (a) of said section 24 of said 56
chapter 151A at the time of the former employee’s separation from 57
employment; provided, however, that all such employment shall 58
have been with an employer in the commonwealth; and (B) been 59
geparated from employment for not more than 26 weeks at the start 60
of the former employee’s family or medical leave. 61 -

“Covered servicemember”, either: (i) a member of the Armed 62
Forces, as defined in section 7 of chapter 4, including a member of 63
the National Guard or Reserves, who is (A) undergoing medical 64
treatment, recuperation or therapy; (B) otherwise in outpatient sta- 65
tus; or (C) is otherwise on the temporary disability retired list fora 66
serious injury or illness that was incurred by the member in the line 67
of duty on active duty in the Armed Forces, or a serious injury or ill- 68 °
ness that existed before the beginning of the member’s active duty 69

~and was aggravated by service in the line of duty on active duty in 70 |
the Armed Forces; or (i) a former member of the Armed Forces, in- 71
cluding a former member of the National Guard or Reserves, whois 72
undergoing medical treatment, recuperation or therapy for a serious 73
injury or illness that was incurred by the member in line of duty on 74 -
active duty in the Armed Forces, or a serious injury or illness that 75
existed before the beginning of the member’s active duty and was ag- 76
gravated by service in line of duty on active duty in the Armed 77
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Forces and manifested before or after the member was discharged or 78
released from service. , 79

“Department”, the department of family and medical leave estab- 80
lished in section 8. 81

7 “Director”, the director of the department of family and medical 82

leave. 83

“Domestic partner”, a person not less than 18 years of age who: (i) 84
is dependent upon the covered individual for support as shown by ei- 85
ther unilateral dependence or mutual interdependence that is evi- 86
denced by a nexus of factors including, but not limited to: (A) 87

" common ownership of real or personal property; (B) common 88
householding; (C) children in common; (D) signs of intent to marry; 89
(E) shared budgeting; and (F) the length of the personal relationship 90
with the covered individual; or (ii) has registered as the domestic =~ 91
partner of the covered individual with any registry of domestic part- 92
nerships maintained by the employer of either party, or in any state, 93
county, city, town or village in the United States. _ 94

“Employee”, shall have the same meaning as provided in clause () 95

. of section 1 of chapter 151A; provided, however, that notwithstand- 96
ing said clause (h) or any other special or general law to the contrary 97
and solely for the purposes of section 6 and the notice provisions set 98
forth in subsections (a) and (b) of section 4, “employee” shall include 99

~ (i) a personal care attendant, as defined in section 70 of chapter 100
118E; and (ii) a family child care provider, as defined in subsection 101
(a) of section 17 of chapter 15D. _ 102

“Employer”, shall have the same meaning as provided .in subsec- 103

tion (i) of section 1 of chapter 151A; provided, however, that an indi- 104

- vidual employer shall be determined by the Federal Employer 105

- . Identification Number; provided further, that, notwithstanding any 106
.- general or special law to the contrary, the PCA quality home care 107
.. workforce council established in section 71 of chapter 118E ghall be 108
the employer of personal care attendants, as defined in section 70 of 109
said chapter 118E, solely for the purposes of section 6 and consum- 110
ers, as defined in said section 70 of said chapter 118E, shall be con- 111
sidered the employers of personal care attendants solely for the 112
purposes of the notice requirements set forth in subsections (a) and 113
(b) of section 4 and subsection (d) of section 8; provided further, that, 114
‘notwithstanding any general or special law to the contrary, the de- 115
Partment of early education and care shall be the employer of family 116
¢hild care providers, as defined in subsection (a) of section 17 of 117
f g’,l}apter 15D, solely for the purposes of section 6 and the notice provi- 118
Blons set forth in subsections (a) and (b) of section 4 and subsection 119
(@) of section 8; provided further, that any employer not subject to 120
:this chapter may become a covered employer under this chapter by 121
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notifying the department of family and medical leave and completing 122
the procedure established by the department; and provided further, 123
that a municipality, district, political subdivision or its instrumen- 124
talities shall not be subject to this chapter unless it adopts this chap- 125

ter under section 10. 126
“Employment”, shall have the same meaning as provided by clause 127
(k) of section 1 of chapter 151A. 128

“Employment benefits”, all benefits provided or made available to 129
employees by an employer, including, but not limited to, group life 130
insurance, health insurance, disability insurance, sick leave, annual 131

or vacation leave, educational benefits and pensions. 132
“Family leave”, leave taken pursuant to paragraph (1) of subsec- 133
tion (a) of section 2 or pursuant to subsection (b) of said section 2. 134

“Family leave benefits”, wage replacement paid pursuant to section 135
3 and provided in accordance with section 2 to a covered individual 136
while the covered individual is on family leave. 137

“Family member”, the spouse, domestic partner, child, parent or 138
parent of a spouse or domestic partner of the covered individual; a 139
person who stood in loco parentis to the covered individual when the 140
covered individual was a minor child; or a grandchild, grandparent 141
or sibling of the covered individual. 142

“Health care provider”, an individual licensed to practice medicine, 143
surgery, dentistry, chiropractic, podiatry, midwifery or osteopathy or 144
any other individual determined by the department to be capable of 145

providing health care services. 146
“Medical leave”, leave taken pursuant to paragraph (2) of subsec- 147
tion (a) of section 2. 148

“Medical leave benefits”, wage replacement paid pursuant to sec- 149
tion 3 and provided in accordance with section 2 to a covered indi- 150
vidual while the covered individual is on medical leave. 151

“Qualifying exigency”, a need arising out of a covered individual’s 152
family member’s active duty service or notice of an impending call or 153
order to active duty in the Armed Forces, including, but not limited 154
to, providing for the care or other needs of the military member’s 155
child or other family member, making financial or legal arrange- 156
ments for the military member, attending counseling, attending mili- 157
tary events or ceremonies, spending time with the military member 158
during a rest and recuperation leave or following return from deploy- 159
ment or making arrangements following the death of the military 160
member, 161

_ “Self-employed individual”, a sole proprietor, member of a limited 162
liability company or limited liability partnership or an individual 163
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whose net profit or loss from a business is required to be reported to 164
the department of revenue; provided, however, that such individual 165
resides in the commonwealith. ' 166

“Serious health condition”, an illness, injury, impairment or physi- 167
cal or mental condition that involves (i) inpatient care in a hospital, 168
hospice or residential medical facility; or (ii) continuing treatment 169
by a health care provider. 170

“State average weekly wage”, the average weekly wage in the com- 171
monwealth as calculated under subsection (a) of section 29 of chapter 172
151A and determined by the commisgioner of unemployment assis- 173

tance. 174

. “Trust fund”, the Family and Employment Security Trust Fund es- 175
tablished in section 7. 176
“Wages”, shall have the same meaning as provided in clause (s) of 177
section 1 of chapter 151A. 178

“Weekly benefit amount”, the amount of wage replacement paid to 179
a covered individual on a weekly basis while the covered individual 180
~ is on family or medical leave, as provided in section 3. 181

1756M:2. Leave requirements

Section 2. (a)(1) Family leave shall be available to any covered
individual for any of the following reasons: (i) to bond with the cov-
ered individual's child during the first 12 months after the child’s
birth or the first 12 months after the placement of the child for adop-
tion or foster care with the covered individual; (ii) because of any
qualifying exigency arising out of the fact that a family member is on
active duty or has been notified of an impending call or order to ac-

. tive duty in the Armed Forces; or (iii) in order to care for a family
~ member who is a covered servicemember.

"~ (2) Medical leave shall be available to any covered individual with 10

a serious health condition that makes the covered individual unable 11

_ to perform the functions of the covered individual’s position. This 12

+ provision shall be construed consistent with the equivalent provision 13
. of the federal Family and Medical Leave Act of 1993, codified at 29 14
. UB.C. 2612(a)(1)(D). A covered individual who is a former employee 15

_- shall be considered unable to perform the functions of the covered in- 16

. dividual's position if the covered individual is unable to perform the 17
. functions of the covered individual's most recent position or other 18
- suitable employment as that term is defined under subsection (c) of 19
" section 25 of chapter 151A. 20

[ Bubsection (b) added by 2018, 121, Sec. 29 effective July I, 2021.
See 2018, 121, Sec. 34.]
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(b) Family leave shall be available to any covered individual to
care for a family member with a serious health condition.

2
2

(e)(1) A covered individual shall not be eligible for more than 12 2
weeks of family leave in a benefit year; provided, however, that a 2
covered individual taking family leave in order to care for a covered 2
servicemember pursuant to clause (iii) of paragraph (1) of subsection 2
(a) shall not be eligible for more than 26 weeks of family leaveina 2
benefit year. A covered individual shall not be eligible for medical 3
leave for more than 20 weeks in a benefit year. A covered individual 2
shall not take more than 26 weeks, in the aggregate, of family and 3
medical leave under this chapter in the same benefit year. Nothing 3
in this section shall prevent a covered individual from taking a medi- ¢
cal leave during pregnancy or recovery from childbirth if supported !
by documentation by a health care provider that is immediately fol- 3
lowed by family leave, in which case the 7 day waiting period for 3¢
family leave shall not be required. 3¢

(2)(A) Leave under clause (i) of paragraph (1) of subsection (a) ¥
shall not be taken by an employee intermittently or on a reduced 3¢
leave schedule unless the employee and the employer of the em- 3¢
ployee agree otherwise. Leave under clause (iii) of paragraph (1) of 4(
subsection (a) or under paragraph (2) of said subsection (a) or under = 41
subsection (b), may be taken intermittently or on a reduced leave 42 °
schedule by an employee when medically necessary. Leave under 43
clause (ii) of said paragraph (1) of said subsection (a) may be taken 44
intermittently or on a reduced leave schedule by an employee. 45

(B) Leave under paragraphs (1) or (2) of subsection (a), or under 46
subsection (b) of this section may be taken intermittently or on a re- 47
duced leave schedule by a self-employed individual or former em- 48
ployee. 49

(C) The taking of leave intermittently or on a reduced leave sched- 50
ule pursuant to this paragraph shall not result in a reduction in the 51
total amount of leave to which the covered individual is entitled un- 52

der this chapter beyond the amount of leave actually taken. 53
(d) While on family or medical leave, a covered individual shall re- 54
ceive a weekly benefit amount, as provided in section 3. 55

(e) An employee who has taken family or medical leave shall be re- 56
stored to the employee’s previous position or to an equivalent posi- 57
tion, with the same status, pay, employment benefits, length-of- 58
service credit and seniority as of the date of leave. An employer 59
shall not be required to restore an employee who has taken family or 60
medical leave to the previous or to an equivalent position if other 61
employees of equal length of service credit and status in the same or 62
equivalent positions have been laid off due to economic conditions or 63
other changes in operating conditions affecting employment during 64
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the period of leave; provided, however, that the employee who has 65
taken leave shall retain any preferential consideration for another 66
position to which the employee was entitled as of the date of leave. 67

() The taking of family or medical leave shall not affect an em- 68
ployee’s right to accrue vacation time, sick leave, bonuses, advance- 69
ment, seniority, length-of-service credit or other employment 70
benefits, plans or programs. During the duration of an employee’s 71
family or medical leave, the employer shall provide for, contribute to 72
or otherwise maintain the employee’s employment-related health in- 73
surance benefits, if any, at the level and under the conditions cover- 74
age would have been provided if the employee had continued 75
working continuously for the duration of such leave. 76

(g) Subsections (e) and (f) shall not apply to a self-employed indi- 77
vidual taking family or medical leave under this chapter or a person 78
who was a former employee who satisfies the conditions set forth in 79
clause (iv) of the definition of “Covered individual” in section 1 when 80
that person began taking family or medical leave under this chapter. ~ 81

(h)(1) This chapter shall not: (i) obviate an employer’s obligations 82
to comply with any company policy, law or collective bargaining 83
agreement that provides for greater or additional rights to leave 84
than those provided for by this chapter; (ii) in any way curtail the 85
rights, privileges or remedies of any employee under a collective bar- 86
gaining agreement or employment contract; or (iii) be construed to 87
allow an employer to compel an employee to exhaust rights to any 88
sick, vacation or personal time prior to or while taking leave under 89
this chapter. 90

(2) An employer may require that payment made pursuant to this 91
chapter be made concurrently or otherwise coordinated with pay- 92
ment made or leave allowed under the terms of disability or family 93
care leave under a collective bargaining agreement or employer 94
policy such that the employee will receive the greater of the various 95
benefits that are available for the covered reason. Any leave pro- 96
vided under a collective bargaining agreement or employer policy 97
that is used by the employee for a covered reason and paid at the 98
same or higher rate than leave available under this chapter shall 99
count against the allotment of leave available under this chapter. 100
The employer shall give employees written notice of this require- 101
ment. 102

(i) Leave taken under this chapter shall run concurrently with 103
leave taken under section 105D of chapter 149 or under the Family 104
and Medical Leave Act of 1993, codified at 29 U.S.C. section 2611, et 105

- 8eq. Employees who take leave under this chapter while ineligible 106
“for leave under the Family and Medical Leave Act of 1993 may take 107
leave under the Family and Medical Leave Act of 1993 in the same 108
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benefit year only to the extent they remain eligible for concurrent 10
leaves under this chapter. _ 1

() A self-employed individual may elect coverage under this chap- 11
ter and become a covered individual for an initial period of not less 11!
than 3 years by filing a notice of election in writing with the depart- 11
ment and making contributions as required in section 6 to the Fam- 11
ily and Employment Security Trust Fund established in section 7; 1y
provided, however, that a self-employed individual who elects cover- 11
age shall not be eligible for benefits until that individual has made 11’
such required contributions for at least 2 calendar quarters of the in- 11
dividual’s last 4 completed calendar quarters. The election shall be- 11
come effective on the date of filing the notice. The department shall 12
establish a process by which self-employed individuals may elect cov- 12
erage under this chapter. 12

176M:3. Determination of weekly benefit amount

el

Section 3. (a) No family or medical leave benefits shall be pay-
able during the first 7 calendar days of such leave; provided, how-
ever, that an employee may utilize accrued sick or vacation pay or
other paid leave provided under an employer policy during the first 7
calendar days of such leave. Employees taking family or medical
leave for which benefits are not payable under this subsection shall
be entitled to the protections of subsections (e) and (f) of section 2
and section 9.

— A fTe . e me

~

(b)(1) The weekly benefit amount for a covered individual on fam-
ily or medical leave shall be determined as follows: (i) the portion of I
the covered individual’s average weekly wage that is equal to or less 1l
than 50 per cent of the state average weekly wage shall be replaced 1!
at a rate of 80 per cent; and (ii) the portion of the covered individu- H
al's average weekly wage that is more than 50 per cent of the state 14
average weekly wage shall be replaced at a rate of 50 per cent. For I
purposes of the calculation specified in this paragraph, a covered in- 1€
dividual’s average weekly wage shall include only those wages or  1i
payments subject to the contribution requirements of section 8. 1¢

(2) The maximum weekly benefit amount calculated pursuant to 1

paragraph (1) shall be not more than $850 per week; provided, how-
ever, that annually, not later than October 1 of each year thereafter, 2}
the department shall adjust the maximum weekly benefit amount to 2%
be 64 per cent of the state average weekly wage and the adjusted <
maximum weekly benefit amount shall take effect on January 1 of 24

the year following such adjustment. 98

(8) For a covered individual who takes leave on an intermittent or 26
reduced leave schedule, the weekly benefit amount shall be prorated 27
as determined by the department. 2
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(¢) The weekly benefit amount shall be reduced by the amount of
wages or wage replacement that a covered individual receives for
that period under any of the following while on family or medical
leave: (i) any government program or law, including but not limited
to workers’ compensation under chapter 152, other than for perma-
nent partial disability incurred prior to the family or medical leave
claim, or under other state or federal temporary or permanent dis-
ability benefits law, or (ii) a permanent disability policy or program
of an emplayer.

The weekly benefit amount shall not be reduced by the amount of
wage replacement that an employee receives while on family or
medical leave under any of the following conditions, unless the ag-
gregate amount an employee would receive would exceed the employ-
ee’s average weekly wage: (i) a temporary disability policy or
program of an employer; or (ii) a paid family, or medical leave policy
of an employer. If an employer makes payments to an employee
during any period of family or medical leave that are equal to or
more than the amount required under this section, the employer
shall be reimbursed out of any benefits due or to become due from
the trust fund for family or medical leave benefits for that employee
covering the same period of time as the payments made by the em-
ployer.

1756M:4. Notice

Section 4. (a) Each employer and covered business entity shall
post in a conspicuous place on each of its premises a workplace no-
tice prepared or approved by the department providing notice of ben-
efits available under this chapter. The workplace notice shall be
issued in English, Spanish, Chinese, Haitian Creole, Italian, Portu-
guese, Vietnamese, Laotian, Khmer, Russian and any other language
that is the primary language of at least 10,000 or ¥ of one per cent
of all residents of the commonwealth. The required workplace no-
tice shall be in English and each language other than English which
is the primary language of 5 or more employees or self-employed in-
dividuals of that workplace, if such notice is available from the de-
partment. ‘

Each employer shall igsue to each employee not more than 30 days
from the beginning date of the employee’s employment, the following
written information provided or approved by the department in the
employee’s primary language: (i) an explanation of the availability of
family and medical leave benefits provided under this chapter, in-
cluding rights to reinstatement and continuation of health insur-

- ance; (ii) the employee’s contribution amount and obligations under

this chapter; (iii) the employer’s contribution amount and obliga-
tions under this chapter; (iv) the name and mailing address of the

149

69

~ [Chap. 175M] FAMILY AND MEDICAL LEAVE 176 M:4

29
30
31
32
33
34
35
36
37

38
39
40
41
42

43

44
45
46
47
48
49
50

© 00«3 O O LO DD =



175M:4 _ FAMILY AND MEDICAL LEAVE [Chap. 175M]

employer; (v) the identification number assigned to the employer by 22
the department; (vi) instructions on how to file a claim for family 23
and medical leave benefits; (vii) the mailing address, email address 24
and telephone number of the department; and (viii) any other infor- 25
mation deemed necessary by the department. Delivery is made 26
when an employee provides written acknowledgement of receipt of 27
the information, or signs a statement indicating the employee’s re- 28
fusal to sign such acknowledgement. 29

Each covered business entity shall provide to each self-employed 30
individual with whom it contracts, at the time such contract is made, 31
the following written information provided or approved by the de- 32
partment in the self-employed individual's primary language: (i) an 33
explanation of the availability of family and medical leave benefits 34
provided under this chapter and the procedures established by the 35
department for self-employed individuals to become covered individu- 36
als; (ii) the self-employed individual’s contribution amount and obli- 87
gations under this chapter if the self-employed individual were to 38
become a covered individual; (iii) the covered business entity’s con- 39
tribution amount and obligations under this chapter; (iv) the name, 40
mailing address and email address of the covered business entity; 41
(v) the identification number assigned to the covered business entity 42
by the department; (vi) instructions on how to file a claim for family 43
and medical leave benefits; (vii) the address and telephone number 44
of the department; and (viii) any other information deemed neces- 45
sary by the department. Delivery is made when a self-employed in- 46
dividual provides written acknowledgement of receipt of the 47
information, or signs a statement indicating the self-employed indi- 48
vidual's refusal to sign such acknowledgement. 49

An employer or covered business entity that fails to comply with 50
this subsection shall be issued, for a first violation, a civil penalty of 51
$50 per employee and per self-employed individual with whom it has 52
contracted, and for each subsequent violation, a civil penalty of $300 53
per employee or self-employed individual with whom it has con- 54
tracted. The employer or covered business entity shall have the bur- 55
den of demonstrating compliance with this subsection. 56

(b) An employee shall give not less than 30 days’ notice to the em- 57
ployer of the anticipated starting date of the leave, the anticipated 58
length of the leave and the expected date of return or shall provide 59
notice as soon as practicable if the delay is for reasons beyond the 60
employee’s control. If an employer fails to provide notice of this 61
chapter as required under subsection (a), the employee’s notice re- 62
quirement shall be waived. 63
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175M:5. Certification

Section 5. (a)(1) Covered individuals shall file a benefit claim
pursuant to regulations issued by the department. If a claim is filed
more than 90 calendar days after the start of leave, the covered indi-
vidual may receive reduced benefits. All claims shall include a certi-
fication supporting a request for leave under this chapter. The
department shall establish good cause exemptions from the certifica-
tion requirement deadline in the event that a serious health condi-
tion of the covered individual prevents the covered individual from
providing the required certification within the 90 calendar days.

(2) Certification for a covered individual taking medical leave shall
be sufficient if it states the date on which the serious health condi-
tion commenced, the probable duration of the condition and the ap-
propriate medical facts within the knowledge of the health care
provider as required by the department, which shall include a state-
ment by the health care provider that the covered individual is un-
able to perform the functions of the covered individual’s position, a
gtatement of the medical necessity, if any, for intermittent leave or
leave on a reduced leave schedule and, if applicable, the expected du-
ration of the intermittent leave or reduced leave schedule.

(8) Certification for a covered individual taking family leave be-
cause of the serious health condition of a family member of the cov-
ered individual shall be sufficient if it states the date on which the
gerious health condition commenced, the probable duration of the
condition, the appropriate medical facts within the knowledge of the
health care provider as required by the department, a statement that
the covered individual is needed to care for the family member, and,
if applicable, include a statement of the medical necessity, if any, for
' intermittent leave or leave on a reduced leave schedule and the ex-
pected duration of the intermittent leave or reduced leave schedule

- needed to care for the family member.

+(4) Certification for a covered individual taking family leave be-
cause of the birth of a child of the covered individual shall be suffi-
.cient if the covered individual provides either the child’s birth
certificate or a document issued by the health care provider of the
child or the health care provider of the person who gave birth, stat-
ing the child's birth date.

(6) Certification for a covered individual taking family leave be-
cause of the placement of a child with the covered individual for
adoption or foster care shall be sufficient if the covered individual
provides a document issued by the health care provider of the child,
an adoption or foster care agency involved in the placement or by
other individuals as determined hy the department that confirms the

SOGIAL LAW LIBRARY
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placement and the date of placement. To the extent that the status
of a covered individual as an adoptive or foster parent changes while
an application for benefits is pending, or while the covered individual
is receiving benefits, the covered individual shall be required to no-
tify the department of such change in status in writing. The depart-
ment of children and families may confirm in writing the status of
the covered individual as an adoptive or foster parent while an appli-
cation for benefits is pending or while a covered individual is receiv-
ing benefits.

(6) Certification for a covered individual taking family leave be-
cause of a qualifying exigency shall be sufficient if it includes: (i) a
copy of the family member’s active-duty orders; (ii) other documen-
tation issued by the Armed Forces; or (iii) other documentation per-
mitted by the department.

(7) Certification for a covered individual taking family leave to
care for a family member who is a covered servicemember shall be
gufficient if it includes: (i) the date on which the serious health con-
dition commenced; (ii) the probable duration of the condition; (iii)
the appropriate medical facts within the knowledge of the health
care provider as required by the department, which shall include a
statement of the medical necessity, if any, for intermittent leave or
leave on a reduced leave schedule and, if applicable, the expected du-
ration of the intermittent leave or reduced leave schedule; (iv) a
statement that the covered individual is needed to care for the family
member; (v) an estimate of the amount of time that the covered indi-
vidual is needed to care for the family member; and (vi) an attesta-
tion by the covered individual that the hesalth condition is connected
to the covered servicemember’s military service as required by this
chapter.

(b) Any medical or health information required under this section
ghall be confidential and shall not be disclosed except with permis-
sion from the covered individual who provided it unless disclosure is
otherwise required by law. Nothing in this section shall be con-
strued to require a covered individual fo provide as certification any
information from a health care provider that would be in violation of
gection 1177 of the Social Security Act, 42 U.S.C. 13204-6, or the
regulations promulgated under section 264(c) of the Health Insur-
ance Portability and Accountability Act of 1996, Public Law 104-191.

(¢) A covered individual shall not be eligible to receive family or
medical leave benefits if the department finds, through a process it
shall establish through regulations, that the covered individual, for
the purpose of obtaining these benefits, willfully made a false state-
ment or representation, with actual knowledge of the falgity thereof,
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or willfully withheld a material fact concerning the facts required to
be certified pursuant to this section.

175M:6. Contributions

Section 6. (a) For each employee or covered contract worker, an
employer or a covered business entity shall remit to the Family and
Employment Security Trust Fund established in section 7 contribu-
tions in the form and manner as determined by the department.

. The family leave and medical leave contribution rates get forth in
" this section shall be adjusted annually as specified in subsection (e)
of section 7.

(a%) Notwithstanding any general or special law fo the contrary,
for the purposes of this section, the PCA quality home care workforce
council established in section 71 of chapter 118E shall be the em-
ployer of personal care attendants, as defined in section 70 of said
chapter 118E, and the department of early education and care shall
be the employer of family child care providers, as defined in subsec-
" tion (a) of section 17 of chapter 15D.

(b) A self-employed individual who is electing coverage under sub-
section (j) of section 2 shall be responsible for all contributions set
forth in subsection (a) of this section on that individual’s income from
self-employment.

(c)(1) For medical leave, an employer shall not deduct more than
40 per cent of the contribution required for an employee by subsec-
" tion (a) from that employee’s wages and shall remit the full contribu-
- tion required under said subsection (a) to the trust fund.

. (2) For family leave, an employer may deduct not more than 100

‘per cent of the contribution required for an employee by subsection
(a) from that employee’s wages, and shall remit the full contribution
‘required under subsection (a) to the trust fund.

‘. (d) Notwithstanding subsection (c), an employer employing less
‘than 25 employees in the commonwealth shall not be required to pay
-the employer portion of premiums for family and medical leave; pro-
Vvided, however, that such employer shall remit, for each employee,
100 per cent of the family leave contribution and 40 per cent of the
medical leave contribution as otherwise required under subsection
(a)ﬁ_.’- ‘An employer or other business or trade that is a covered busi-
‘ness entity shall count covered contract workers as employees for the
- purposes of this subsection.

(é’)(l) For medical leave, a covered business entity shall not deduct
~more than 40 per cent of the contribution required under subsection

(8) 0 the trust fund for the income paid to each covered contract
‘worker,
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(2) For family leave, a covered business entity shall not deduct
more than 100 per cent of the contribution required under subsection
(a) to the trust fund for the income paid to each covered contract
worker.

(f) Contributions to the trust fund under this section shall not be
required for employees’ wages, earnings of a self-employed individual
or payments for services to covered contract workers above the con-
tribution and benefit base limit established annually by the federal
Social Security Administration for purposes of the Federal Old-Age,
Survivors, and Disability Insurance program limits pursuant to 42
U.S.C. 430.

175M:7. Family and Employment Security Trust Fund

Section 7. (a) There shall be a Family and Employment Security 1
Trust Fund to be administered by the director exclusively for the 2
purposes of this chapter. Any sums received under this section shall 3
not be considered revenue of the commonwealth but ghall be held in 4
trust for the exclusive benefit of covered individuals eligible for ben- 5
efits under this chapter and for the administration of the department 6
and shall not be expended, released, appropriated or otherwise dis- 7
posed of for any other purpose and shall be expended by the director 8
as required by this chapter to pay family and medical leave program 9
benefits to covered individuals eligible to receive benefits and to pay 10
the administrative costs of the department. The trust fund shall 11
consist of: (i) contributions collected pursuant to section 6 together 12
with any interest earned thereon; (ii) property or securities acquired 13
through the use of money belonging to the trust fund together with 14
any earnings of such property and securities; (iii) fines and penalties 15
collected under this chapter; and (iv) other money received from any 16
source, including any grants, gifts, bequests or money authorized by 17
the general court or other party specifically designated to be credited 18
to the trust fund. Money remaining in the fund at the end of a fiscal 19
year shall not revert to the General Fund. Amounts credited to the 20
trust fund shall not be expended for any purpose other than the pay- 21
ment of benefits to covered individuals eligible for benefits under this 22
chapter, and for the administration of the department and shall not 23
be expended, released, appropriated, or otherwise disposed of for any 24
other purpose. The trust fund shall maintain an annualized amount 25
of not less than 140 per cent of the previous fiscal year’s expenditure 26
for benefits paid and for the administration of the department. 27

(b) The costs of administering the department under this chapter 28
shall not exceed 5 per cent of the amount deposited under subsection 29
(a) for each fiscal year following the initial year benefits have been 30
paid under this chapter. Money in the trust fund may be deposited 31
in any depository bank in which general funds of the commonwealth 32
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may be deposited, but such money shall not be commingled with 33
other commonwealth funds and shall be maintained in separate ac- 34
counts on the books of the depository bank. Such money shall bese- 35
cured by the depository bank to the same extent and in the same 36
manner as required by the general depository laws of the common- 37
wealth and any collateral pledged for this purpose shall be kept 38
geparate and distinct from any other collateral pledged to secure 39
other funds of the commonwealth. 40

(c) The director shall expend money from the trust fund to provide 41
weekly benefits under section 3. Family and medical leave benefits 42
shall be paid from the trust fund to covered individuals eligible for 43
benefits. An employer’s bankruptcy or noncompliance with this 44
chapter shall not interfere with an employee’s ability to collect family 45
and medical leave benefits under this chapter. Family or medical 46
leave benefits paid from the trust fund to such an employee may be 47
recovered through bankruptcy proceedings or from the non- 48
complying employer. The director shall institute administrative and 49
legal action to recover family or medical leave benefits paid through 50
the trust fund. 51

(d) To accumulate funds for the payment of family and medical 52
leave benefits and administrative costs, employers, covered business 53
entities and self-employed individuals shall, unless subject to provi- 54
sions under section 11, make contributions as required under section 55
6 and transmit those contributions to the trust fund in the manner 56
determined by the director. 57

(e) Annually, not later than Octeober 1, the director shall fix the 58
family leave and medical leave contribution rates set forth in subsec- 59
tion (a) of section 6 for the coming calendar year in the manner de- 60
scribed in this subsection. The director shall first certify to the 61
secretary of labor and workforce development and publish, pursuant 62
to section 6 of chapter 30A, the following information: (i) the total 63

 amount of benefits paid by the department during the previous fiscal 64
year; (ii) the total amount remaining in the trust fund at the close of 65

~ such fiscal year; (iii) the total amount equal to 140 per cent of the 66

- previous fiscal year’s expenditure for benefits paid and for the ad- 67

. ministration of the department; (iv) the amount by which the total 68
... . amount remaining in the trust fund at the close of the previous fiscal 69
year is less than or greater than 140 per cent of the previous fiscal 70
~year’s expenditure for benefits paid and for the administration of the 71
., department; and (v) the amount by which the contribution rate set 72
.~ forth in subsection (a) of section 6 shall be adjusted to ensure that 73
- the trust fund shall maintain or achieve an annualized amount of 74
not less than 140 per cent of the previous fiscal year’s expenditure 75

for benefits paid and for the administration of the department. The 76
contribution rate adjustment, if any, made as the result of the direc- 77
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tor’s certification and report under this subsection shall supersede 78
the rate previously set forth in said subsection (a) of said section 6 79
and shall become effective on January 1 of the following calendar 80

year. 81

Annually, not later than October 1, the director shall publish a re- 82
port providing the following information concerning the family and 83
medical leave program for the previous fiscal year: (i) total eligible 84
claims; (ii) the percentage of such claims attributable to medical 85
leave; (iii) the percentage of such claims attributable to family leave 86
other than the birth, adoption or fostering of a child; (iv) the per- 87
centage of such claims attributable to family leave attributable to the 88
birth, adoption or fostering of a child; (v) the-percentage of such 89
claims attributable to military exigency leave; (vi) the percentage of 90
such claims attributable to family leave for a covered service mem- 91
ber; (vii) claimant demographics by age, gender, average weekly 92
wage, occupation and the type of leave taken; (viii) the percentage of 93
claims denied and the reasons therefor, including, but not limited to 94

" insufficient information and ineligibility and the reason therefor; (ix) 95
average weekly benefit amount paid for all claims and by category of 96
leave; (x) changes in the gross benefits paid compared to previous 97
fiscal years; (xi) processing times for initial claims processing, initial 98
determinations and final decisions; (xii) average duration for cases 99
completed; and (xiii) the number of cases remaining open at the 100
close of such year, : 101

(f) An employer, covered business entity or self-employed indi- 102
vidual to whom the director has sent a request for wage, earnings or 103
employment information for an employee or covered individual 104
claiming family or medical leave benefits shall complete and file that 105
information not later than 10 calendar days after the date the re- 106
quest was sent. If such employer, covered business entity or self- 107
employed individual does not respond within those 10 calendar days, 108
then such employer, covered business entity or self-employed indi- 109

vidual may be held liable for any related costs incurred by the direc- 110
tor. 111

(g) Such monies in the trust fund as are in excese of the amount 112
necessary for the payment of benefits for a reasonable future period 113
may be invested in any form of investment listed in paragraphs (a) 114
to. (i), inclusive, of section 38 of chapter 29 or section 38A of said 115
chapter 29. The investments shall at all times be made so that all 116
the assets of the trust fund shall always be readily convertible into 117
cash when needed for the payment of benefits. 118
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' 1756M:8. Department of family and medical leave

Section 8. (a) There shall be a department of family and medical
leave within the executive office of labor and workforce development
which shall be administered by a director appointed by the governor.

(b) The department shall pay medical leave benefits as specified in
this chapter and family leave benefits to any covered individual for
any of the following reasons: (i) to bond with the covered individual’s
child during the first 12 months after the child’s birth or the first 12
months after the placement of the child for adoption or foster care
with the covered individual; (ii) because of any qualifying exigency
arising out of the fact that a family member is on active duty or has
been notified of an impending call or order to active duty in the
Armed Forces; or (iii) in order to care for a family member who is a
covered service member. The department, by regulation, shall set
time standards for application processing which shall provide for no-
tifying applicants of their eligibility or ineligibility for benefits under
this chapter within 14 days of receiving a claim under section 5 and
shall pay benefits not less than 14 days after the eligibility determi-
nation unless that determination occurs more than 14 days before
the onset of eligibility in which case benefits shall be paid as soon as
eligibility begins. The department shall not require documentation
of certification beyond the requirements established in this chapter.

(c) The department shall pay family leave benefits to any covered
individual to care for a family member with a serious health condi-
tion as specified by this chapter. The department, by regulation,
shall set time standards for application processing which shall pro-
vide for notifying applicants within 14 days of their eligibility for
benefits under this chapter and shall pay benefits not less than 14
days after the eligibility determination unless that determination oc-
curs more than 14 days before the onset of eligibility in which case
benefits shall be paid as soon as eligibility begins. The department
shall not require documentation of certification beyond the require-
ments established in this chapter.

(d) The department shall notify the employer not more than 5
business days after a claim has been filed under section 5, and shall
use information sharing and integration technology to facilitate the
disclosure of relevant information or records with the written con-
sent of the individual applying for benefits. The department shall
establish by regulation a system for appeals, pursuant to chapter
304, in the case of a denial of family or medical leave benefits. In
establishing such system, the department shall provide for adminis-
trative review in an adjudicatory proceeding held pursuant to section
10 of said chapter 30A and 801 CMR 1.02. Judicial review of any
decision of the department rendered pursuant to administrative re-
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175M:8 FAMILY AND MEDICAL LEAVE [Chap. 175M]

view under this subsection shall be commenced pursuant to section 44
14 of said chapter 30A within 30 days of the date of the receipt of the 45
notice of such decision, except that such judicial review under this 46
section shall be filed in the district court within the judicial district = 47
in which the covered individual lives, or is or was last employed, or 48
in which the individual has a usual place of business and, in such 49
proceeding, the department shall be made a defendant. 50

(e) Information contained in the files and records pertaining to an 51
individual under this chapter shall be confidential and not open to 52
public inspection, other than to public employees in the performance 53
of their official duties; provided, however, that an individual or au- 54
thorized representative of an individual may review the individual’s 55
records or receive specific information from the records upon the pre- 56
sentation of the individual’s signed and dated authorization, which 57
shall remain in force and effect until revoked in writing by such indi- 58
vidual. : 59

(f) The department shall conduct a public education campaign to 60
inform workers, employers, self-employed individuals and covered 61
business entities about the availability of family and medical leave 62
benefits, the requirements for receiving such benefits and family and 63
medical leave, how to apply for such benefits and leave and all of the 64
employer’s and covered business entity’s obligations under this chap- 65
ter. The department shall prepare and disseminate model multilin- 66
gual forms to be used by employers, covered business entities, 67
employees and self-employed individualg in the languages required 68
for the workplace notice under subsection (a) of section 4. 69

(g) The department shall enforce this chapter and shall promul- 70
gate rules and regulations pursuant to this chapter. An employer or 71
covered business entity that fails or refuses to make contributions as 72
required in section 6 shall be assessed an amount equal to its total 73
annual payroll for each year, or the fraction thereof for which it 74
failed to comply, multiplied by the then-current annual contribution 75
rate required under subsection (a) of said section 6, in addition to the 76
total amounts of benefits paid to covered individuals for whom it 77
failed to make contributions. The rate of assessment imposed by 78
this subsection shall be adjusted annually consistent with subsection 79
(a) of said section 6 and subsection (e) of section 7. The department 80
may delegate the administration and collection of contributions re- 81
quired by this chapter to the department of revenue, subject to the 82
agreement of the commissioner of revenue. Such contributions shall 83
be treated as taxes for administration and collection purposes and 84
shall be subject to chapter 62C. Such contributions shall also be 85
treated as debts owed to the department under chapter 62D. The 86
department may issue refunds if the contributions required in sec- 87
tion 6 have resulted in duplicative charges. 88

158

78



[Chap. 175M] FAMILY AND MEDICAL LEAVE 175M:9

(h) This chapter shall be liberally construed as remedial law to 89
further its purpose of providing job-protected family and medical 90
leave and family and medical leave benefits. All presumptions shall 91
be made in favor of the availability of leave and the payment of fam- 92
ily and medical leave benefits under this chapter. 93

175M:9. Prohibited acts

Section 9. (a) It shall be unlawful for any employer to retaliate
by discharging, firing, suspending, expelling, disciplining, through
the application oi'\attendance policies or otherwise, threatening or in
any other manner dlscnmmatmg against an employee for exercising
any right to which such employee is entitled under this chapter or
with the purpose of interfering with the exercise of any right to
which such employee is entitled under this chapter.

(b) It shall be unlawful for any employer to retaliate by discharg-
ing, firing, suspending, expelling, disciplining, through the applica-
tion of attendance policies or otherwise, threatening or in any other 10
manner discriminating against an employee who has filed a com- 11
plaint or instituted or caused to be instituted a proceeding under or 12
related to this section, has testified or is about to testify in an in- 13
quiry or proceeding or has given or is about to give information con- 14
nected to any inquiry or proceeding relating to this section. 15

WO =IO h b=

(¢) Any negative change in the seniority, status, employment ben- 16
efits, pay or other terms or conditions of employment of an employee 17
which occurs any time during a leave taken by an employee under 18
this chapter, or during the 6 month period following an employee’s 19
leave or restoration to a position pursuant to this section, or of an 20
employee who has participated in proceedings or inquiries pursuant 21
to this section within 6 months of the termination of proceedings 22
shall be presumed to be retaliation under this section. Such pre- 23
sumption shall be rebutted only by clear and convincing evidence 24
that such employer’s action was not retaliation against the employee 25
and that the employer had sufficient independent justification for 26
taking such action and would have in fact taken such action in the 27
same manner and at the same time the action was taken, regardless 28
of the employee’s use of leave, restoration to a position or participa- 29
tion in proceedings or inquiries as described in this subsection. An 30
employer found to have threatened, coerced or taken reprisal against 31
any employee pursuant to this subsection shall rescind any adverse 32
alteration in the terms of employment for such employee and shall 33
offer reinstatement to any terminated employee and shall also be i- 34
able in an action brought under subsection (d). 35

(d) An employee or former employee aggrieved by a violation of 36
this section or subsections (e) and (f) of section 2 of this chapter may, 37

159

79



175M:9 FAMILY AND MEDICAL LEAVE [Chap. 175M

not more than 3 years after the violation occurs, institute a civil ac- 3
tion in the superior court. A party to the action shall be entitledtoa 3!
jury trial. All remedies available in common law tort actions shall 4
be available to prevailing plaintiffs and shall be in addition to any le- 4
gal or equitable relief provided in this section. The court may: (i)is- 4
sue temporary restraining orders or preliminary or permanent 4
injunctions to restrain continued violations of this section; (ii) rein- 4
state the employee to the same position held before the violation or 4!
to an equivalent position; (iii) reinstate full fringe benefits and se-  4¢
niority rights to the employee; (iv) compensate the employee for 3  4i
times the lost wages, benefits and other remuneration and the inter-  4¢
est thereon; and (v) order payment by the employer of reasonable  4¢
costs and attorneys’ fees. 5C

175M:10. Local adoption

Section 10. A municipality, district, political subdivision or au-
thority may adopt this chapter upon a majority vote of the local leg-
islative body or the governing body. For the purposes of this section,
a vote of the legislative body shall take place in a city by a vote of
the city council subject to its charter, in a town by a vote at town
meeting, for an authority by a vote of its governing body, in a dis-
trict, by a vote of the district in a district meeting and by any other
political subdivision or instrumentality, by a vote of its legislative
body in accordance with its charter or enabling act.

O 0O -TO O A CO DD =

1756M:11. Private plans

Section 11. (a)(1) Employers may apply to the department of
family and medical leave for approval to meet their obligations under
this chapter through a private plan. In order to be approved as
meeting an employer’s obligations under this chapter, a private plan
must confer all of the same rights, protections and benefits provided
to employees under this chapter, including but not limited to: (i) pro-
viding family leave to a covered individual for the reasons set forth
in paragraph (1) of subsection (a) and subsection (b) of section 2 for
the maximum number of weeks required in paragraph (1).of subsec-
tion (c) of section 2, in a benefit year; (ii) providing medical leave to 10
a covered individual for the reasons defined in paragraph (2) of sub- 11
section (a) of section 2 for the maximum number of weeks required 12
in paragraph (1) of subsection (c) of section 2, in a benefit year; (iii) 13
allowing covered individuals to take, in the aggregate, the maximum 14
number of weeks of family and medical leave in a benefit year ag re- 15
quired by paragraph (1) of subsection (c) of section 2; (iv) allowing 16
family leave to be taken for all purposes specified in paragraph (1) of 17
subsection (a) and subsection (b) of section 2; (v) allowing family 18
leave under paragraph (1) of subsection (a) of section 2 to be takento 19
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care for any family member; (vi) allowing medical leave to be taken 20
by a covered individual with any serious health condition; (vii) pro- 21
viding a wage replacement rate during all family and medical leave 22
of at least the amount required by paragraph (1) of subsection (b) of 23
section 3; (viil) providing a maximum weekly benefit during all fam- 24
ily and medical leave of at least the amount specified in paragraph 25
(2) of subsection (b) of section 3; (ix) allowing family or medical leave 26
to be taken intermittently or on a reduced schedule as authorized by 27
paragraph (A) of paragraph (2) of subsection (c) of section 2; (x) im- 28
posing no additional conditions or restriction on the use of family or 29
medical leave beyond those explicitly authorized by this chapter or 30
regulations issued pursuant‘to this chapter; (xi) allowing any em- 31
ployee covered under the private plan who is eligible to take family 32
or medical leave under this chapter to take family or medical leave 33
under the private plan; and (xii) providing that the cost to employ- 34
ees covered by a private plan shall not be greater than the cost 35
charged to employees under the state program. 36

(2) In order to be approved as meeting an employer’s obligations 37
under this chapter, a private plan must also comply with the follow- 38
ing provisions: (i) if the private plan is in the form of self-insurance, 39
the employer must furnish a bond running to the commonwealth, 40
with some surety company authorized to transact business in the 41
commonwealth as surety, in such form as may be approved by the de- 42
partment and in such amount as may be required by the depart- 43
ment; (ii) the plan must provide for all eligible employees 44
throughout their period of employment; and (iii) if the plan provides 45
for insurance, the forms of the policy must be issued by an approved 46
insurer. 47

(b) An employer may provide both family and medical leave cover- 48
age through an approved private plan or may provide medical leave 49
coverage using an approved private plan and prov1de famﬂy leave 50
coverage using the public plan or vice versa. 51

(c) The department may withdraw approval for a private plan 52
granted under subsection (a) when terms or conditions of the plan 53
have been violated. Causes for plan termination shall include, but 54
not be limited to the following: (i) failure to pay benefits; (ii) failure 55
to pay benefits timely and in a manner consistent with the public 56
plan; (iii) failure to maintain an adequate security deposit; (iv) mis- 57
use of private plan trust funds; (v) failure to submit reports as re- 58
quired by regulations promulgated by the department; or (vi) failure 59
to comply with this chapter or the regulations promulgated hereun- 60
der or both. 61
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(d) An employee covered by a private plan approved under this
section shall retain all applicable rights under subsections (e) and (f)
of section 2 and under section 9.

(e) A denial of family or medical leave benefits by a private plan
shall be subject to appeal before the department and district court as
provided by subsection (d) of section 8.
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454 CMR: DEPARTMENT OF LABOR STANDARDS

27.08. Penalties for Violations

Violation of any provision of 454 CMR 27.00 shall be subject to the penalties provided in
M.G.L. c. I51.

27.09. Severability

If any provision of 454 CMR 27.00 shall be held inconsistent with M.G.L. c. 151, or held
unconstitutional, either on its face or as applied, the inconsistency or unconstitutionality shall not
affect the remaining provisions of 454 CMR 27.00.

REGULATORY AUTHORITY

454 CMR 27.00: M.G.L.c.23,§ 1, M.G.L. c. I51.
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Skandha v. Farag, 99 Mass.App.Ct. 1119 (2021)

167 N.E.3d 898

*2 Skandha also errs in relying on ¢ Attorney Gen. v.
Assessors of Woburn, 375 Mass. 430 (1978). There the court
held that a local governmental board was required to comply
with a public records request, directed to the board, for copies

of documents furnished to it by a private contractor. ¢ ~1d. at
430-431, 434. Here, in contrast, Skandha seeks to enforce the
PRL against a private contractor itself, not against a public
entity to whom that contractor may have furnished the desired

records. >

Accordingly, the complaint failed to state a PRL claim against
the defendant. It also failed to state a fraud claim. Even if
the scribbled signature on the certified mail card constituted
a false representation, its only consequence was to delay

Skandha's pursuit of what we have determined was a meritless
PRL claim. This was insufficient harm to support the fraud
claim.

Conclusion. Any error in dismissing the complaint for
insufficient service of process was harmless, because in any
event the complaint failed to state a claim upon which relief
could be granted.

Judgment affirmed.

All Citations

99 Mass.App.Ct. 1119, 167 N.E.3d 898 (Table), 2021 WL
1343069

Footnotes

1 The panelists are listed in order of senjority.

2 Similarly, Skandha draws our attention to Wellpath's statement, in Superior Court litigation involving a
separate party, that “the medical personnel were the functional equivalent of public officials.” We take judicial

notice that the complaint in that case asserted claims under i E§ 1983 for violations of the Eighth and
Fourteenth Amendments to the United States Constitution. Thus we fail to see the relevance of the statement

to Wellpath's status under the PRL.

3 Skandha has included in his record appendix a copy of a PRL request he made to the Department of
Correction, seeking the same records he sought from Wellpath, along with the Department's response stating

that it did not keep such records.

End of Document

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

WESTLAYW © 2022 Thomson Reuters. No claim {o original U.S. Government Works. 2

114



115



116



117



118



119



120



121



122



123



124



125



126



127



128



129



130



131



132



September 20, 2021

Respectfully submitted,

MAURA HEALEY
ATTORNEY GENERAL

[s/ Matthew Berge
Matthew Q. Berge, BBO # 560319
Senior Trial Counsel
Erin K. Staab, BBO # 684560
Peter N. Downing, BBO # 675969
Trini Gao, BBO # 707204
Douglas S. Martland, BBO # 662248
Assistant Attorneys General
Office of the Attorney General
One Ashburton Place
Boston, MA 02108
617-963-2310/2565/2014/2062
matthew.berge@mass.gov
erin.staab@mass.gov
peter.downing(@mass.gov
trini.gao@mass.gov
douglas.martland@mass.gov
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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

FORM 10-K

{Mark One)
= ANNUAL REPORT PURSUANT TO SECTION 13 OR 15{d) OF THE SECURITIES EXCHANGE ACT OF 1934

For the fiscal year ended December 31, 2020
OR

1 TRANSITION REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE SECURITIES EXCHANGE ACT OF 1934
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We are subject to claims, lawsuits, arbitration proceedings, administrative actions, govemment investigations, and other legal and regulatory proceedings at the federal, state, and municipal levels challenging the
classification of Dashers that utilize our platform as independent contractors. The tests governing whether a Dasher is an independent contractor or an employee vary by governing law and are typically highly fact
sensitive. Laws and regulations that govern the status and classification of independent contractors are subject to changes and divergent interpretations by various authorities, which can create uncertainty and
unpredictability for us. As referenced above, we maintain that Dashers that utilize our platform are independent contractors. However, Dashers may be reclassified as employees, especially in light of the evolving rules
and restrictions on service provider classification and their potential impact on the local logistics industry. A reclassification of Dashers or other delivery service providers as employees would adversely affect our
business, financial condition, and results of operations, inctuding as a resuit of:

* monetary exposure arising from, or relating to failure to, withhold and remit taxes, unpaid wages and wage and hour laws and requirements (such as those pertaining to failure to pay minimum wage and
overtime, or to provide required breaks and wage statements), expense reimbursement, statutory and punitive damages, penalties, including related to the California Labor Code Private Attorneys General Act,
or PAGA, and government fines;

+ injunctions prohibiting continuance of existing business practices;

~  claims for employee benefits, social security, workers' compensation, and unemployment;

= claims of discrimination, harassment, and retaliation under civil rights laws;

+  claims under laws pertaining to unionizing, collective bargaining, and other concerted activity;

+  other claims, charges, or other proceedings under laws and regulations applicable to employers and employees, including risks relating to allegations of joint employer liability or agency liability; and

= harm to our reputation and brand.

In addition to the harms listed above, a reclassification of Dashers or other delivery service providers as employees would require us to signiticantly alter our existing business model and operations and impact our ability
to add and retain Dashers to our platform and grow our business, which we would expect to have an adverse effect on our business, financial condition, and results of operations.

We have been involved in and continue to be involved in numerous legal proceedings related to Dasher classification, and such proceedings have increased in volume since the Califomia Supreme Court's 2018 ruling in
Dynamex. We are currently involved in a number of putative class actions and representative actions brought, for example, pursuant to PAGA, and numerous individual claims, including those brought in arbitration or
compelled pursuant to the terms of our independent contractor agreements to arbitration, challenging the classification of Dashers that utilize our platform as independent contractors. in addition, in June 2020, the San
Francisco District Attorney filed a claim against us in the Superior Court of California, County of San Francisco, alleging that we misclassified Dashers as independent contractors as opposed to employees. This action
is seeking both restitutionary damages and a permanent injunction that would bar us from continuing to classify Dashers as independent contractors. The San Francisco District Attorney also sought a preliminary
injunction that would have barred us from continuing to classify Dashers in Califomia as independent contractors during the pendency of this case. The request for the preliminary injunction was withdrawn on December
8, 2020. We believe we have meritorious defenses, despite the allegations of wrongdoing, and intend to defend ourselves vigorously in these matters. In addition, in 2017, we settled one classification matter in California
on a class basis including claims raised under PAGA and are in the process of settling a similar classification matter in California. See the section titled “Legal Proceedings” for additional information about these types of
legal proceedings.

An increasing number of jurisdictions are considering implementing standards similar to the test set forth in Dynamex to determine worker classification. Further, the California Legislature passed AB 5 and it was signed
into law by Governor Gavin Newsom on September 18, 2019 and became effective on January 1, 2020. AB 5 codified the Dynamex standard regarding contractor classification, expanded its application, and created
numerous carve-outs. We, along with certain other companies, supported a campaign for the 2020 Califomia ballot initiative, or Proposition 22, to address AB 5 and preserve flexibility for Dashers, which passed in
November 2020. As such, certain provisions regarding compensation, along with certain other requirements, are now applicable to us and Dashers in California and our costs related to Dashers have increased in
California. To offset a portion of these increased costs, we will in certain circumstances charge higher fees and commissions, which could resutt in lower order volumes over time. Depending on whether and how much
we choose to increase fees and commissions, these increased costs could also lead to a lower Take Rate, defined as revenue expressed as a percentage of Marketplace GOV. The provisions resulting from Proposition
22 that are now applicable to us include, but are not limited 1o, (i) net eamings (which excludes tips, tolls, and certain other amounts) to Dashers no less than a net earnings floor equal to (a) 120% of the minimum wage
for a Dasher's engaged time and (b) for
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Internet search engines drive traffic to our platform and our new diner growth could decline and onr business and results of operations would be harmed if we fail to appear prominently in search
results.

Our success depends in part on our ability to attract dincrs through unpaid Intemet scarch results on scarch engines like Google, Yahoo! and Bing. The number of diners we attract to our platform from
scarch engincs is duc in large part to how and where our websites rank in nnpaid scarch results. These rankings can be affccted by a number of factors, many of which arc not under our direct control and may
change frequently. For example, a search engine may changg its ranking algorithms, methodologics or design layouts. As a result, links to our websites may not be promincnt cnough to drive traffic to our
websites, and we may not know how or otherwisc be in a position to influcnce the results. In some instances, scarch enginc companies may change these rankings in a way that promotes their own competing
products or services or the products or services of onc or more of our compctitors. Scarch engincs may also adopt 2 morc aggressive auction-pricing system for keywords that would causc us to incur higher
advertising costs or reducce our market visibility to prospective dincers. Our websites have expericnced fluctuations in search result rankings in the past, and we anticipate similar fluctuations in the future. Any
reduction in the number of diners dirceted to our platform could harm our business and results of opcrations.

Risks Related to L.aws and Regulations

Grublub is expanding its independent contractor driver network. The status of the drivers as independent contractors, rather than emplayees, has been and will likely continue to be challenged. A
reclassification of the drivers as employees cauld harm our business or results of operations.

We arc involved or may becomc involved in legal proceedings and investigations that claim that members of the dclivery nctwork who we treat as independent contractors for all purposcs, including
cmployment tax and cmployce bencfits, should instcad be treated as cmployccs. In addition, there can be no assurance that legislative, judicial or regulatory (including tax) authoritics will not introduce
proposals or asscrt interpretations of existing rules and regulations that would mandate that we change our cxisting practices, including the classification of the drivers. As an example, on January 1, 2020,
California Asscmbly Bill 5 (“AB5”) came into cffect, which codificd a test to determine whether a worker is an cmployec or independent contractor under California law. However, in November 2020, a
California ballot initiative was passcd to supersede ABS. Specifically, Proposition 22 (“Prop 22”) cxempts app-bascd workers, including delivery drivers, from being classified as cmployecs and provides for
certain minimum compensation levels, as well as certain other requirements. Prop 22 is now in cffcet, and therefore our costs related to drivers bave increased in California. This cost incrcase could lcad us to
charge higher diner fees and higher restaurant commissions, which in turn could lower order volume. Lcgislation in this area continucs to cvolve, and in the event we were required to reclassify members of our
indcpendent contractor driver nctwork as employees, we could be cxposed to various liabilitics and additional costs. These liabilitics and costs could have an adversc cffect on our business and results of
operations and/or make it cost prohibitive for us to deliver orders using our driver network, particularly in geographic arcas where we do not have significant volume. These liabilitics and additional costs could
include exposure (for prior and futurc periods) under federal, state and local tax laws, and workers’ compensation, unemployment bencfits, labor, and employment laws, as well as potential liability for penaltics
and intcrest.

We face potential liability, expenses for legal claims and harm to our business based on the nature of our business and the content on our platfarm.

We facc potential liability, expenses for legal claims and harm 1o our business relating to the nature of the takeout food business, including potential claims related to food offerings, delivery and
quality. For cxamplc, third partics could assert legal claims against us in connection with personal injurics refated to food poisoning or tampcring or accidents causcd by the delivery drivers of restaurants in our
nctwork or drivers in our delivery network. Alternatively, we could be subject to legal claims relating to the delivery of aleoholic beverages sold by restaurants on our network to undcrage dincrs.

Reports, whether truc or not, of food-borne illncsses (such as E. Coli, avian flu, bovine spongiform cncephalopathy, hepatitis A, trichinosis or salmonclla) and injurics caused by food tampering have
severcly injured the reputations of participants in the food business and could do so in the futurc as well. The potential for acts of terrorism on our nation’s food supply also cxists and, if such an cvent oceurs, it
could harm our business and results of operations. In addition, reports of food-borne illnesses or food tampering, cven those occurring solcly at restaurants that arc not in our network, could, as a result of
negative publicity about the restaurant industry, harm our business and results of opcrations.

In addition, we face potential liability and cxpensc for claims relating to the information that we publish on our websitcs and mobile applications, including claims for trademark and copyright
infringement, defamation, libel and negligence, among others. For cxample, non-partncred restaurants featured on our Platform may not want to be included on the Platform. Although we remove restaurants
from the Platform upon request, restaurants may bring legal claims against relating to their inclusion on the Platform. There is also a risk that statc or local law is cnacted to prevent online food delivery
businesscs like ours from including non-partnered restaurants on their platforms. For iustance, the California Legislature passed legislation, California Assembly Bill 2149 (“AB 2149™), which beeame cffective
on January 1, 2021. AB 2149 prohibits, among other things, food delivery logistics platformns from facilitating dcliverics from restaurants in California without the restaurants’ prior consent. Similar prohibitions
have also been enacted or are being considered in other jurisdictions.

We have incurred and expect to continuc to incur legal claims. Potentially, the frequency of such claims could inercase in proportion to the number of restaurants and diners that use our platform and as
we grow. These claims could divert management time
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imposed limitations on or attempted to ban ridesharing and bike and scooter sharing. For example, in December 2018, the New York City Taxi & Limousine Commission adopted rules governing minimum
driver earnings calculations and utilization rates applicable to our ridesharing platform, as well as certain other ridesharing platforms. In January 2019, we filed an Article 78 Petition through two of our
subsidiaries challenging these rules before the Supreme Court of the State of New York, which was denied in May 2019. In December 2019, we appealed this decision and in December 2020, our appeal was
denied. The City of Seattle also adopted the Transportation Network Company Driver Minimum Compensation Ordinance effective January 1, 2021, which sets minimum driver earnings calculations for our
rideshare platform as well as other rideshare platforms. Other jurisdictions in which we currently operate or may want to operate could follow suit. We could also face similar regulatory restrictions from foreign
regulators as we expand operations internationally, particularly in areas where we face competition from local incumbents. Adverse changes in laws or regulations at all levels of government or bans on or
material limitations to our offerings could adversely affect our business, financial condition and results of operations.

Our success, or perceived success, and increased visibility may also drive some businesses that perceive our business model negatively to raise their concems to local policymakers and regulators.
These businesses and their trade association groups or other organizations may take actions and employ significant resources to shape the legal and regulatory regimes in jurisdictions where we may have, or
seek 1o have, a market presence in an effort to change such legal and regulatory regimes in ways intended to adversely affect or impede our business and the ability of drivers and riders to utilize our platform.

Any of the foregoing risks could harm our business, financial condition and results of operations.

Challenges to contractor classification of drivers that use our platform may have adverse business, financial, tax, legal and other consequences to our business.

We are regularly subject 1o claims, lawsuits, arbitration proceedings, administrative actions, government investigations and other legal and regulatory proceedings at the federal, state and municipal
levels challenging the classification of drivers on our platform as independent contractors. The tests governing whether a driver is an independent contractor or an employee vary by governing law and are
typically highly fact sensitive. Laws and regulations that govern the status and misclassification of independent contractors are subject to changes and divergent interpretations by various authorities which can
create uncertainty and unpredictability for us. For example, Assembly Bill 5 (as codified in part at Cal. Labor Code sec. 2750.3) codified and extended an employment classification test in Dynomiex Operations
West, Inc. v. Superior Court, which established a new standard for determining employee or independent contractor status. The passage of this bill led to additional challenges to the independent contractor
classification of drivers using the Lyft Platform. For example, on May 5, 2020, the California Attorney General and the City Attorneys of Los Angeles, San Diego, and San Francisco filed a lawsuit against us
and Uber for allegedly misclassifying drivers on the companies’ respective platforms as independent contractors in violation of Assembly Bill 5 and California’s Unfair Competition Law, and on August 5,
2020, the California Labor Commissioner filed lawsuits against us and Uber for allegedly misclassifying drivers on the companies’ respective platforms as independent contractors, seeking injunctive relief and
material damages and penalties. On June 23, 2020, the California Attorney General and the City Attomeys of Los Angeles, San Diego, and San Francisco filed a motion for preliminary injunction against us and
Uber. On August 10, 2020, the court granted the motion for a preliminary injunction, forcing us and Uber to reclassify drivers in California as employees until the end of the lawsuit. On August 12, 2020, we
filed a notice of appeal of the court's order and on August 20, 2020, the California Court of Appeal stayed the preliminary injunction pending resolution of the appeal. The Court of Appeal affirned the
preliminary injunction on October 22, 2020. Subsequently, voters in California approved Proposition 22, a state ballot initiative that provides a framework for drivers utilizing platforms like Lyft to maintain
their status as independent contractors under California law and Proposition 22 went into effect on December 16, 2020. We filed a petition for rehearing of our appeal with the California Court of Appeal on
November 6, 2020, which was denied on November 20, 2020. On December 1, 2020, we filed a petition for review with the California Supreme Court, which was denied on February 10, 2021. The case will
now proceed in San Francisco Superior Court. On January 12, 2021, a lawsuit was filed in the California Supreme Court against the State of California alleging that Proposition 22 violates the California
Constitution. The Supreme Court denied review on February 3, 2021. Plaintiffs then filed a similar lawsuit in Alameda County Superior Court on February 12, 2021. Separately, on July 14, 2020, the
Massachusetts Attorney General filed a lawsuit against us and Uber for allegedly misclassifying drivers on the companies' respective platforms as independent contractors under Massachusetts wage and hour
laws, seeking declaratory and injunctive relief. We continue to maintain that drivers on our platform are independent contractors in such legal and administrative proceedings and intend to continue to defend
ourself vigorously in these matters, but our arguments may ultimately be unsuccessful. A determination in, or settlement of, any legal proceeding, whether we are party to such legal proceeding or not, that
classifies a driver of a ridesharing platform as an employee, could harm our business, financial condition and results of operations, including as a result of:

- monetary exposure arising from or relating to failure to withhold and remit taxes, unpaid wages and wage and hour laws and requirements (such as those pertaining to failure to pay minimum wage and
overtime, or to provide required breaks and wage statements), expense reimbursement, statutory and punitive damages, penalties, including related to the California Private Attorneys General Act, and
government fines;

- injunctions prohibiting continuance of existing business practices;

= claims for employee benefits, social security, workers” compensation and unemployment;
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«  claims of discrimination, harassment and retaliation under civil rights laws;

+  claims under new or existing laws pertaining to unionizing, collective bargaining and other concerted activity;

«  other claims, charges or other proceedings under laws and regulations applicable to employers and employees, including risks relating to allegations of joint employer liability or agency hiability; and
»  harm to our reputation and brand.

In addition to the harms listed above, a determination in, or settlement of, any legal proceeding that classifies a driver on a ridesharing platform as an employee may require us to significantly alter our
existing business model and/or operations (including suspending or ceasing operations in impacted jurisdictions), increase our costs and impact our ability to add qualified drivers to our platform and grow our
business, which could have an adverse effect on our business, financial condition and results of operations and our ability to achieve or maintain profitability in the future.

We have been involved in numerous legal proceedings related to driver classification. We are currcntly involved in several putative class actions, several representative actions brought, for example,
pursuant to California’s Private Attorney General Act, several multi-plaintiff actions and thousands of individual claims, including those brought in arbitration or compelled pursuant to our Terms of Service to
arbitration, challenging the classification of drivers on our platform as independent contractors. We are also involved in administrative audits related to driver classification in California, Connecticut, Oregon,
Wisconsin, Illinois and New Jersey. See the section titled “Legal Proceedings” for additional information about these types of legal proceedings.

The results of Proposition 22 in California have caused us to alter our operations and incur additional costs and we may face additional challenges us we implement these changes.

The recent passage of Proposition 22 in California led us to continue providing flexibie earning opportunities to drivers in Califonia. We expect that this transition will require additional costs and we
expect to face other challenges as we transition drivers to this new model, including the logistics of providing the additional eaming opportunities, as well as potential changes to our pricing. The change in
model may also affect our ability to attract and retain drivers and riders. To the extent similar classification models are adopted in other jurisdictions, we may face similar costs and challenges. Notwithstanding
the passage of Proposition 22, we continue to face litigation in California, including to overturn Proposition 22, and in other jurisdictions which may in the future require us to classify drivers as employees if we
are unsuccessful in our ongoing htigation.

Claims by others that we infringed their proprietary technology or other intellectual property rights could harm our business.

Companies in the Internet and technology industries are frequently subject to litigation based on allcgations of infringement or other violations of intellectual property rights. In addition, certain
companies and rights holders seek to enforce and monetize patents or other intellectual property rights they own, have purchased or otherwise obtaincd. As we gain an increasingly high pubtic profile and the
number of competitors in our market increases, the possibility of intellectual property rights claims against us grows. From time to time third parties may assert, and in the past have asserted, claims of
infringement of intellectual property rights against us. See the section titled “Legal Proceedings™ for additional information about these types of legal procecdings. In addition, third parties have sent us
correspondence regarding various allegations of intellectual property infringement and, in some instances, have initiated licensing discussions. Although we believe that we have meritorious defenses, there can
be no assurance that we will be successful in defending against these allegations or reaching a business resolution that is satisfactory to us. Our competitors and others may now and in the future have
significantly larger and more mature patent portfolios than us. In addition, futurc litigation may involve patent holding companies or other adverse patent owners who have no relevant product or service revenue
and against whom our own patents may therefore provide little or no deterrence or protection. Many potentiat litigants, including some of our competitors and patent-holding companies, have the ability to
dedicate substantial resources to assert their intellectual property rights. Any claim of infringement by a third-party, even those without merit, could cause us to incur substantial costs defending against the
claim, could distract our management from our business and could require us to cease use of such intellectual property. Furthermore, because of the substantial amount of discovery required in connection with
intellectual property litigation, we risk compromising our confidential information during this type of litigation. We may be required to pay substantial damages, royalties or other fees in connection with a
claimant securing a judgment against us, we may be subject to an injunction or other restrictions that prevent us from using or distributing our intellectual property, or we may agree to a settlcment that prevents
us from distributing our offerings or a portion thercof, which could adversely affect our business, financial condition and results of operations.

With respect to any intellectual property rights claim, we may have to scek out a license to continue operations found to be in violation of such rights, which may not be available on favorable or
commercially reasonable terms and may significantly increase our operating expenses. Some licenses may be non-exclusive, and therefore our competitors may have access to the same technology licensed to
us. If a third-party does not offer us a license to its intellectual property on reasonable terms, or at all, we may be required to develop alternative, non-infringing technology or other intellectual property, which
could require significant time (during which we would be unable to continue to offer our affected offerings), effort and expense and may ultimately not be successful. Any of these events could adversely affect
our business, financial condition and results of operations.
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workers, scniors, and others in need.

Furthermore, as a result of the COVID-19 pandemic, we asked that all cmployees who are able to do so work remotely, and while we have since re-opened certain offices, it is possible that continued widespread remote work
arrangements could have a negative impact on our operations, the cxccution of our business plans, and productivity and availability of key personnct and other employces necessary to conduct our busincss, and of third-party scrvice providers
who perform critical services for us, or otherwise causc operational failures duc to changes in our normal busi practices necessitated by the outbreak and related governmental actions. If a natural disaster, power outage, connectivity
issuc, or other event occurred that impacted our cmployces’ ability to work remotely, it may be diffienlt or, in certain cases, impossible, for us to continuc our business for a substantial period of time. The increase in remote working may also
result in privacy, eybersceurity and fraud risks, and our understanding of applicable legal and regulatory requircments, as well as the latest guidance from regulatory anthoritics in conncction with the COVID-19 pandemic, may be subjeet to
legal or regulatory challenge, particularly as regulatory guidance cvolves in response to future developments.

In addition, in response to the cconomic challenges and uncertainty resulting from the COVID-19 pandemic and its impact on our business, in May 2020 we announced reductions in workforce of approximately 6,700 full-time employce
roles.

We have responded to the COVID-19 pandemic by launching new, or expanding cxisting, services, features, or health and safety requircments on an expedited basis, particularly thosc relating to delivery of food and other goods. Our
understanding of applicable privacy, consumer protection and other legal and regulatory requirements, as well as the latest guidance from regulatory authoritics in connection with the COVID-19 pandemic, may be subjeet to legal or
regulatory challenge, particularly as regulatory guidance cvolves in responsc to future developments. In addition, our launch of new, or expanding existing, scrvices, features, or health and safcty requircments in response to COVID-19 may
heighten other risks described in this “Risk Factors” section, ineluding our classification of Drivers. These challenges could result in fines or other enforcement measures that could adversely impact our finaneial results or opcrations.

The COVID-19 pandemic has adversely affected our near-term financial results and may adversely impact our long-term financial results, which has required and may continue to require significant actions in responsc, including but not
limited to, additional reductions in workforee and certain changes to pricing models of our offerings, all in an cffort to mitigate such impacts. In light of the cvolving nature of COVID-19 and the uncertainty it has produced around the world,
we do not believe it is possible to predict with precision the pandemic’s cumulative and nltimate impact on our future business operations, liquidity, financial condition, and results of operations. The cxtent of the impact of the pandemic on
our business and financial results will depend largely on future developments, including the doration of the spread of the outbreak and any future “waves” or resurgences of the outbreak or variants of the virus, both globally and within the
United States, the impact on capital and financial markets, foreign currencies exchange, governmental or regulatory orders that impact our busincss and whether the impacts may result in permancnt changes to our cnd-uscrs’ behaviors, all of
which are highly uncertain and cannot be predicted. Morcover, even after shelter at home orders and travel advisories arc lifted, demand for our Mobility offcring may remain weak for a significant length of time and we cannot predict when
and if our Mobility offering will return to pre-COVID-19 demand levels. Although the FDA approved the first two vaccines for COVID-19 in December 2020 and other countrics have also approved vaceincs, at this time, we cannot predict
the timing of widespread adoption of vaccines against COVID-19 in the United States or internationally, nor their potential impact on our lincs of business.

In addition, we cannot predict the impact the COVID-19 pandemic will have on our business partners and third-party vendors, and we may be adverscly impacted as a result of the adverse impact our business partners and third-party
vendors suffer. Additionally, concerns over the economie impact of the COVID-19 pandemic have caused extreme volatility in financial markets, which has and may continuc to adversely impact our stock price and our ability to access
capital markets. To the extent the COVID-19 pandemic adverscly affects our business and financial results, it may also have the cffeet of heightening many of the other risks deseribed in this “Risk Factors” scetion. Any of the forcgoing
factors, or other cascading cffects of the pandemic that arc not currently foresceable, could adversely impact our busincss, finaneial performance and condition, and results of operations.

Operatianal Risks
Our business would be adversely affected if Drivers were clussified as employees, workers or quasi-emplayees.

The classification of Drivers is currently being challenged in courts, by legislators and by government agencics in the United States and abroad. We are involved in numerouns legal proceedings globally, including putative class and
colleetive class action lawsuits, dcmands for arbitration, charges and claims before administrative agencics, and investigations or audits by labor, social sccurity, and tax authoritics that claim that Drivers should be treated as our cmployces
(or as workers or guasi-cmployces where thosc statuses cxist), rather than as independent contractors. We believe that Drivers are independent contractors because, among other things, they can choose whether, when, and where to provide
services on our platform, are free to provide services on our competitors” platforms, and provide a vehicle to perform services on our platform. Nevertheless, we may not be suceessful in defending the classification of Drivers in some or all
Jurisdictions. Furthermore, the costs associated with defending, settling, or resolving pending and future lawsuits (including demands for arbitration) relating to the elassification of Drivers have been and may continuc to be material to our
business. For example, in 2020, we paid $20 million (pursuant to a scttlement agreement entered into in 2019) to settle
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class actions in which Drivers who contracted with us in California and Massachusctts but with whom we had not entered into arbitration agrcements, sought damages against us based on misclassification, among other claims.

In addition, morc than 100,000 Drivers in the United States who have entered into arbitration agreements with us have filed (or expressed an intention to file) arbitration demands against us that assert similar classification claims. We
have resolved the classification claims of a majority of these Drivers under individual scttlement agreements, pursuant to which we have paid approximatcly $155 million as of December 31, 2020. Furthermore, we are involved in numerous
legal procecdings regarding the enforceability of arbitration agreements cntered into with Drivers. If we arc not suceessful in such proccedings, this could negatively impact the cnforccability of arbitration agreements in other legal
proccedings, which could have an adverse conscquence on our business and financial condition.

Changes to forcign, state, and local laws governing the definition or classification of independent contractors, or judicial decisions regarding independent contractor classification, could require classification of Drivers as cmployces (or
workers or quasi-cmployces where those statuses exist) and/or representation of Drivers by labor unions. For example, California’s Assembly Bill 5 codificd application of what has been commonly referred to as the “ABC Test” to the entire
California Labor Codc, California Wage Orders, and the Uncmployment Insurance Code and became effective as of January 1, 2020. Govemment authorities and private plaintiffs have brought litigation asserting that Asscmbly Bill 5
requires Drivers in California to be classificd as employces. For example, in May 2020, the Califormia Attorncy General, in conjunction with the city attorneys for San Francisco, Los Angcles and San Dicgo, filed a complaint in San
Francisco Superior Court against Uber and Lyfi, alleging that drivers arc misclassificd, and sought an injunction and monetary damages rclated to the alleged competitive advantage caused by the alleged misclassification of drivers. On
August 10, 2020, following a hearing on the matier, the San Francisco Superior Court issucd a preliminary injunction cnjoining Uber and Lyft from classifying drivers as independent contractors during the pendency of the lawsnit. We
appealed the decision and sought a stay of the preliminary injunction. On August 20, 2020, the California Court of Appeal granted an emergeney stay of the injunction while an cxpedited appeal of the preliminary injunction decision is
considered. On October 22, 2020, the California Court of Appeal affirmed the lower court’s ruling and held that we must comply with the preliminary injunction order no later than 30 days after the casc is returned to the trial court. We filed
a Pctition for Review to the California Supreme Court on December 1, 2020, which was denicd.

In November 2020, California voters approved Proposition 22, a California state ballot initiative that provides a framework for drivers that use platforms like ours for independent work. Proposition 22 went into cffeet in December 2020
and we expeet that Drivers will be able to maintain their status as independent contractors under California law and that we and our compctitors will be required to comply with the provisions of Proposition 22. Although we do not expect
that the California Attorney General’s preliminary injunction will go into cffeet, that litigation remains pending, and we intend to move to dissolve the preliminary injunction. We also may facc liability relating to periods before the effective
date of Proposition 22. In addition, in January 2021, a petition was filed with the Califomia Supreme Court by scveral drivers and a labor union alleging that Proposition 22 is unconstitutional, which was denied. The same drivers and fabor
union have since filed a similar challenge in California Superior Court, and it is possible that other legal challenges to Proposition 22 could be filed.

We face similar challenges in other jurisdictions. For example, in July 2020, the Massachusctts Attorney General filed a complaint against Uber and Lyft, alleging that drivers are misclassified, and sceking an injunction. If we do not
prevail in current litigation or similar actions that may be brought in the future, we may be required to treat Drivers as employees and/or make other changes to our business mode! in certain jurisdictions. If, as a result of legislation or judicial
decisions, we are required to classify Drivers as cmployces, we would incur significant additional cxpenses for compensating Drivers, including expenses associated with the application of wage and hour laws (including minimum wage,
overtime, and meal and rest period requirements), employce benefits, social security contributions, taxes (dircet and indircet), and potential penaltics. In this case, we anticipate significant price increases for Riders to offsct thesc additional
costs; however, we believe that the financial impact 1o Uber would be modcrated by the likelihood of all competitors raising prices. Additionally, we may not have adequate Driver supply as Drivers may opt out of our platform given the loss
of flexibility under an employment model, and we may not be able to hire a majority of the Drivers currently using our platform. Further, any sueh reclassification would require us to fundamentally change our business model, and
consequently have an adverse cffect on our business, results of operations, financial position and cash flows.

In addition, reelassification of Drivers as cmployces, workers or quasi-cmployecs where those statuscs exist, could lead to groups of Drivers becorming represented by labor unions and similar organizations. If a significant number of
Drivers were to become unionized and collective bargaining agreement terms were to deviate significantly from our business model, our business, financial condition, operating results and cash flows could be materially adverscly affected. In
addition, a labor dispute involving Drivers may harm our reputation, disrupt our operations aad reduce our net revenues, and the resolution of labor disputes may increasc our costs.

In addition, if we arc required to classify Drivers as employces, workers or quasi-cmployees, this may impact our current financial statement presentation including revenue, cost of revenue, incentives and promotions as further deseribed
in our significant and critical accounting policics in the scction titled “Critical Accounting Policies and Estimates” included in Part [, Item 7 of this Annual Report on Form 10-K and Note 1 in the seetion titled “Notes to the Consolidated

Financial Statements” included in Part [, Item 8 of this Annual Rcport on Form 10-K.

We cannot prediet whether legislation similar to Assembly Bill 5 may be cnaeted elsewhere. Other examples of recent judicial
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