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STATEMENT OF FACTS 

 This is an appeal from a decision by the First District Court of Appeals denying 

Appellant his right to a jury trial as guaranteed by Article I, Section 5 of the Ohio Constitution in 

a civil action brought against the state for wrongful imprisonment.  McClain v. State, 2021-Ohio-

1423 (1st Dist.). 

 In 1995, McClain was indicted for murder and an accompanying firearm specification. 

After a jury trial, he was convicted of the offenses and was sentenced to a prison term of 15 years 

to life for the murder offense, to be served consecutively to a three-year prison term for the 

firearm specification. This court affirmed McClain’s conviction on appeal, and the Supreme 

Court of Ohio declined to review the matter. State v. McClain, 1st Dist. Hamilton No. C-950859, 

1996 WL 487931 (Aug. 28, 1996), jurisdictional motion overruled, 77 Ohio St.3d 1515, 674 

N.E.2d 370 (1997). 

In 2002, McClain filed a motion for leave to file a motion for a new trial based on newly 

discovered evidence. In 2004, the trial court converted the motion for leave into a motion for a 

new trial and denied the motion. This court reversed the trial court’s judgment and remanded 

for a new trial. State v. McClain, 1st Dist. Hamilton No. C-040647 (Aug. 17, 2005).
1 In 2006, at 

a retrial, a jury acquitted McClain of the offenses. 

McClain filed an action against the state of Ohio to be declared a “wrongfully 

imprisoned individual,” as defined in R.C. 2743.48(A),
2 and included a jury demand in his 

complaint. The trial court overruled McClain’s request for a jury trial, and the matter proceeded 

to a bench trial on the issue of whether McClain satisfied the condition in R.C. 2743.48(A)(5), 
 

1 The Supreme Court of Ohio denied the state’s motion for leave to appeal. State v. McClain, 107 Ohio St.3d 
1699, 2005-Ohio-6763, 840 N.E.3d 204. 
 
2 McClain initially filed this action in 2008 in Franklin County, Ohio.  He voluntarily dismissed his complaint in 
2010, and refiled it in 2011.  In 2016, the venue of the case was transferred to Hamilton County, Ohio 
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by showing “either that the offense of which the individual was found guilty, including all 

lesser-included offenses, was not committed by the individual or that no offense was committed 

by any person.” 

The trial court determined that McClain failed to prove that he was actually innocent of 

the murder offense and declined to declare McClain a wrongfully imprisoned individual.  An 

appeal to the First District Court of Appeals followed, raising as a single assignment of error the 

trial court’s refusal to grant McClain his right to a jury trial.  On April 23, 2021, the Court of 

Appeals issued its Opinion and Entry upholding the trial court and thereby denying McClain his 

jury trial rights as guaranteed under the Ohio Constitution.  McClain v. State of Ohio, 2021-

Ohio-1423 (1st Dist.). 

ARGUMENT 

Proposition of Law No. 1: 
The divided court in the First District erred when it held, in direct 
contravention of Article I, Section 5 of the Ohio Constitution, that Appellant 
was not entitled to a jury trial for his wrongful imprisonment claim. 
 

Ohio’s constitutional right to a jury trial in civil cases flows from the guarantee 

contained in Article I, Section 5 of the Ohio Constitution, which provides: 

The right of trial by jury shall be inviolate, except that, in civil cases, laws 
may be passed to authorize the rendering of a verdict by the concurrence of 
not less than three-fourths of the jury. 
 

Except for the 1912 addition of the clause authorizing jury verdicts by a three-fourths majority 

(which is irrelevant to this case), the text of Ohio’s modern jury trial right remains identical to 

the guarantee of our state’s very first Constitution: “That the right of trial by jury shall be 

inviolate.” Article VIII, Section 8, Ohio Constitution of 1802. 

Our Constitution’s invocation of the word “inviolate” in Section 5, Article 1 was 
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designed not only to protect the jury right, but to highlight its significance. See Butler v. Jordan, 

92 Ohio St.3d 354, 372 (2001). (“It is difficult to imagine a more forceful way of saying that the 

right to trial by jury should in no way be infringed.”). The term can be traced to James 

Madison’s presentation of the proposed federal Bill of Rights to the House of Representatives, 

in which he proclaimed the civil jury trial to be “one of the best securities of the rights of the 

people [which] ought to remain inviolate.” 1 Few, In Defense of Trial by Jury, 74 (1993). At the 

adoption of Ohio’s current Constitution in 1851, the word inviolate meant “unhurt; uninjured; 

unprofaned; unpolluted; unbroken.” Noah Webster, Dictionary of the American Language 

(1828), http://webstersdictionary1828.com/ Dictionary/inviolate (accessed April 19, 2021). See 

Websters Third New International Dictionary 1190 (1993) (defining “inviolate” as “free from 

change or blemish, pure or unbroken.”); City of Cleveland v. State, 157 Ohio St.3d330, 2019-

Ohio-3820, 136 N.E.3d 466, at ¶ 21 (“In giving undefined words in the Constitution their usual, 

normal, or customary meaning, we rely on their dictionary definitions.”).  As noted by Judge 

Bergeron in his compelling dissent below, when construing the word “inviolate” in Section 5, 

Article 1 of Ohio’s Constitution, “[i]t is difficult to conceive of a more expansive, protective 

term.”  McClain v. State, 2021-Ohio-1423 (1st Dist.), ⁋ 36.  Judge Bergeron explained: 

[O]nly one other provision in our [Ohio’s] state Bill of Rights uses the term 
“inviolate” to describe a constitutional guarantee: Article I, Section 19, which 
provides that “[p]rivate property shall ever be held inviolate, but subservient to 
the public welfare.” (Emphasis added.) This provision shows that the drafters of 
the Ohio Constitution knew how to impose qualifiers and limitations on an 
inviolate right if they so desired. And even where such qualifiers exist, the Ohio 
Supreme Court interpreted the word “inviolate” (in the context of Section 19) to 
connote a “strongly protected” right, one which “must be trod upon lightly, no 
matter how great the weight of other forces.” Norwood v. Horney, 110 Ohio St.3d 
353, 2006-Ohio- 3799, 853 N.E.2d 1115, ¶ 38. But the framers elected to include 
no such exception or limitation upon the right of trial by jury. 
 
Read in isolation, therefore, our Constitution’s guarantee that the right to jury trial 
“shall be inviolate” presents a ringing endorsement of the jury’s central role in 



4 
 

both Ohio’s judicial system and our democracy. Read in context of other 
constitutional provisions protecting the same right, the breadth of Section 5, 
Article 1 of the Ohio Constitution proves even more remarkable. This is because 
the vast majority of state constitutional provisions describing the jury trial right 
use narrower language than our own. A few states simply forgo the civil jury right 
and limit their constitutional jury trial guarantee to criminal cases. See, e.g., 
Colorado Constitution, Article II, Section 23 (“The right of trial by jury shall 
remain inviolate in criminal cases * * * .”).  Others explicitly tie the civil jury 
right to a specific time period in the state’s history. In Maine, for instance, the 
jury right is available “except in cases where it has heretofore been otherwise 
practiced.” Maine Constitution, Article I, Section 20. Alaska “preserve[s]” the 
right “to the same extent as it existed at common law.” Alaska Constitution, 
Article I, Section 16. Many states use some form of Ohio’s “inviolate” descriptor, 
but modify the right with a temporal limit. One popular phrasing preserves the 
jury trial right “as heretofore” enjoyed or practiced. See Delaware Constitution, 
Article I, Section 4; Illinois Constitution, Article I, Section 13; Missouri 
Constitution, Article I, Section 22(a); New Mexico Constitution, Article 2, 
Section 12; New York Constitution, Article 1, Section 2; Pennsylvania 
Constitution, Article 1, Section 6. Another phrasing echoes Madison and 
guarantees that the right of trial by jury “shall remain inviolate,” which arguably 
connotes a right anchored in a particular time period. See Alaska Constitution, 
Article I, Section 11; Arizona Constitution, Article II, Section 23; Arkansas 
Constitution, Article II, Section 7; Connecticut Constitution, Article I, Section 19; 
Georgia Constitution, Article I, Section 1; Idaho Constitution, Article I, Section 7; 
Indiana Constitution, Article I, Section 20; Iowa Constitution, Article I, Section 9; 
Minnesota Constitution, Article I, Section 4; Mississippi Constitution, Article III, 
Section 31; Montana Constitution, Article II, Section 26; Nebraska Constitution, 
Article I, Section 6; New Jersey Constitution, Article I, Paragraph 9; Oregon 
Constitution, Article I, Section 17; Rhode Island Constitution, Article I, Section 
15; South Dakota Constitution, Article VI, Section 6; Tennessee Constitution, 
Article I, Section 6; Texas Constitution, Article I, Section 15; Washington 
Constitution, Article I, Section 21; Wisconsin Constitution, Article I, Section 5. In 
contrast to these constitutional provisions, Ohio’s “shall be inviolate” language 
stands out for both its breadth and its simplicity. It underscores that our framers 
wished us to look forward—and not back—to protect the jury trial right as the 
history of our state unfolded. 
 

McClain v. State, 2021-Ohio-1423 (1st Dist.), ⁋⁋ 37-38. 

 Early Ohio courts vigorously enforced the breadth of our jury- trial guarantee. Just a year 

after the 1912 revision of Article I, Section 5, the Ohio Supreme Court proclaimed that “[t]he 

right of trial by jury should be as inviolate in the working of our courts as it is in the wording of 

our Constitutions.” Gibbs v. Village of Girard, 88 Ohio St. 34, 47, 102 N.E. 299 (1913). It 
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considered the jury trial a “birthright” of our founders and the “corner-stone” of state 

governments, and it warned against any “sinister and indirect invasion and usurpation of the right 

of trial by jury.” Id. at 39, 43. Any “legislative act impairing” the right to trial by jury, Gibbs 

admonished, “would be clearly unconstitutional.” Id. at 43. 

In 1929 the Ohio Supreme Court held that a jury right in civil cases attaches only “in 

cases where under the principles of the common law existed previously to the adoption of the 

Constitution.” Belding v. State ex rel. Heifner, 121 Ohio St. 393, 397, 169 N.E. 301 (1929).  

Based on Belding’s limitation on a broad constitutional right, Ohio’s constitutional jury 

trial right is now available only in those cases where the type of claim existed previous to the 

Constitution’s adoption.” Belding at paragraph one of the syllabus. See Arrington v. 

DaimlerChrysler Corp., 109 Ohio St.3d 539, 2006- Ohio-3257, 849 N.E.2d 1004, a t  ¶ 85 

(Pfiefer, J., dissenting) (Belding’s limitation of the civil jury right “is not a creature of our 

Constitution, but instead emerged from this court’s case law.”).  This historical standard 

presents problems in practice because the common law is not static.  The common law 

evolves—and in the past, the Ohio Supreme Court has recognized that Ohio’s constitutional 

jury trial right evolves with it.  See Sorrell v. Thevenir, 69 Ohio St.3d 415, at 422 (1994) 

(“Given that negligence actions, which evolved from the common-law action of trespass on the 

case, and battery actions existed at common law at the time of the adoption of our state 

Constitution, Section 5, Article I is an inviolate and fundamental right that applies to the actions 

herein.”). Common law causes of action are regularly codified, expanded, or contracted by the 

General Assembly.  See Stetter v. R.J. Corman Derailment Servs., LLC, 125 Ohio St.3d 280, 

2010-Ohio-1029, 927 N.E.2d 1092, ¶ 36 (the General Assembly has “the power to ‘alter, revise, 

modify, or abolish the common law’ ”), quoting Arbino v. Johnson & Johnson, 116 Ohio St.3d 

468, 2007-Ohio-6948, at ¶ 131 (Cupp, J., concurring). The General Assembly’s power to 
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modify the common law, however, cannot carry with it the power to override the Ohio 

Constitution, including the constitutional right to a jury trial.  Id. (“[T]he General Assembly 

possesses the authority to enact any law that does not conflict with the Ohio and United States 

Constitutions.”).  Accordingly, the Ohio Supreme Court has rejected several attempts by the 

General Assembly to impose statutory restrictions on the jury right in claims sounding at 

common law.  See Zoppo v. Homestead Ins. Co., 71 Ohio St.3d 552, 557 (1994) (holding 

former R.C. 2315.21(C)(2) unconstitutional for “impair[ing] the traditional function of the jury” 

in a tort action); Sorrell at 422 (holding former R.C. 2317.45 unconstitutional because it 

“encroache[d] upon the fundamental and inviolate right to trial by jury”); Galayda v. Lake 

Hosp. Sys., Inc., 71 Ohio St.3d 421, 426, 644 N.E.2d 298 (1994) (holding former R.C. 

2323.57(C) unconstitutional for “invad[ing] the jury’s province to determine damages”). 

The result of this evolution is that the nineteenth-century common law looks very 

different than today’s mixture of common law and statutory claims. And fundamental tension 

surfaces in our case law between the ongoing evolution of common law claims and Belding’s 

approach to the jury right. As we peer backwards to determine the genesis of a cause of action, 

the Supreme Court instructs us that the “assertion of a constitutional right to a jury necessarily 

entails inquiry into whether the common law recognized the type of claim [the plaintiff] 

presents.” (Emphasis added.) Arrington v. DaimlerChrysler Corp., 109 Ohio St.3d 539, 2006- 

Ohio-3257, 849 N.E.2d 1004, a t  ⁋  2 2 .  If the “type of claim” the plaintiff presents is a claim 

“in which the [jury] right existed before the adoption of the constitutional provision providing 

the right,” then the plaintiff enjoys a constitutional jury right. Id. “If not, Section 5, Article I of 

the Ohio Constitution is inapposite.” Id. 

Mr. McClain’s claim for wrongful imprisonment functions is a claim with roots at 

common law, the intentional tort of false imprisonment, which at common law carried a jury 
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trial right.  The court recognized a common law claim of false imprisonment against state 

officials long before R.C. 2743.48 was enacted. In the 1918 case, Brinkman v. Drolesbaugh, for 

example, the court recognized that the state enjoyed a sovereign immunity defense to false 

imprisonment claims against state actors, but simultaneously delineated circumstances in which 

a false imprisonment claim might overcome that defense: 

Of course, if a magistrate issued a criminal warrant on an ordinary charge of 
slander against some man, which is not made an offense under the laws of the 
state of Ohio, and the officer served it and imprisoned someone, that would 
doubtless serve as a basis of action for false imprisonment, because there is no 
such offense, or if a magistrate issued a criminal warrant in a simple action for 
debt, and caused the police officer to serve the same. In both such cases it would 
be most obvious that the magistrate acted entirely beyond his jurisdiction. The 
magistrate is not protected in such case. Neither is the officer serving his process. 
 

Brinkman v. Drolesbaugh, 97 Ohio St. 171, 180, 119 N.E. 451 (1918).  

The Brinkman court defined the false imprisonment tort as “a wrongful or unlawful detention or 

restraint of one’s liberty.” (Emphasis added.) Id. at 174. It recognized that when a state official 

exceeded the lawful bounds of his authority, he could be liable for the false imprisonment tort. 

The practical utility of a false imprisonment claim against the state was severely diminished by 

the state’s defense of sovereign immunity—but the claim was “recognized” at common law. 

 Moreover, the Supreme Court confirmed the viability of Brinkman’s hypothetical false-

imprisonment claim in the 1958 case Minor v. Seliga, holding that “ ‘where a justice of the 

peace, without authority of law, issues a warrant of arrest, both he and the person at whose 

instance he so acts are liable in an action for false imprisonment at the suit of the party illegally 

arrested by virtue of such warrant.’ ” Minor v. Seliga, 168 Ohio St. 1, 5, 150 N.E.2d 852 (1958) 

(reversing the trial court’s dismissal of plaintiff’s false imprisonment claim against a judge), 

citing Truesdell v. Combs, 33 Ohio St. 186 (1877). 

In the 1991 case of Bennett v. Ohio Dept. of Rehab. & Corr., the Ohio Supreme Court 
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directly addressed the relationship between the common law tort of false imprisonment and 

then-new R.C. 2743.48. Bennett v. Ohio Dept. of Rehab. & Corr., 60 Ohio St.3d 107, 111, 573 

N.E.2d 633 (1991). The court explained: 

[The state’s sovereign] immunity derived from the law governing false 
imprisonment. As stated in Diehl v. Friester, “an action for false imprisonment 
cannot be maintained where the wrong complained of is imprisonment in 
accordance with the judgment or order of a court, unless it appear that such 
judgment or order is void.” R.C. 2743.48 abolished this immunity for purposes of 
the state’s liability to “wrongfully imprisoned individuals.” In summary, R.C. 
2743.48 does not replace the false imprisonment tort but, rather, supplements it to 
allow a recovery in some cases when recovery was not available before. 
 

(Internal citations omitted.) Bennett at 110-111. 

 The Bennett court characterized R.C. 2743.48 as a statutory “supplement” to the 

common law false imprisonment claim, one designed to “abolish [sovereign] immunity” and 

specifically derived “from the law governing false imprisonment.” Id. This characterization of 

R.C. 2743.48 as a limited waiver of the defense of sovereign immunity—rather than a new 

statutory claim—echoes language in Walden v. State characterizing R.C. 2743.48 as “a waiver 

of the state’s common-law sovereign immunity * * *.” Walden v. State, 47 Ohio St.3d 47, 53, 

547 N.E.2d 962 (1989). 

 Together, Brinkman and Bennett make it clear that a wrongful imprisonment claim 

under R.C. 2743.48 functions as a modern, statutory extension of the common law false 

imprisonment tort—and satisfies Ohio’s “type of claim” standard for a jury trial right. So far as 

R.C. 2743.48 operates as a “waiver of the state’s common-law sovereign immunity” and a 

“supplement” to the common law false imprisonment claim, R.C. 2743.48 claims and false 

imprisonment claims hail from common origins.   See Walden at 53; Bennett at 111. It would 

make no sense for the General Assembly to “abolish” the state’s common law defense and  
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“allow recovery” for a claim that was not known or recognized at common law. See Bennett at 

111.  For these reasons, McClain was wrongly denied his right to a jury trial, a right to which he 

was entitled under the Ohio Constitution. 

CONCLUSION 

 The decision below is fundamentally wrong in its reasoning.  Accordingly, this Court 

should vacate the judgment of the Court of Appeals, and remand the case to the Hamilton 

County Court of Common Pleas for a jury trial as guaranteed by the Ohio Constitution. 

Respectfully submitted, 

 

/s/ Charles A. Koenig      
      Charles A. Koenig (0018358) (Counsel of Record) 
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